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ERRATA

in Volume 2 of 1952

Page 11, at line 33, (1) should read (2).
Page 11, at line 35, (2) should read (3).
Page 11, second fn. (1) should read (2).
Page 11, fn. (2) should read (3).
Page 423, fn. (1) should read: [1951] S.C.R. 31.
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NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE SUPREME
COURT REPORTS.

Dansereau v. Berget and Colin v. Berget [1951] S.C.R. 822. Both petitions
for special leave granted, 28th October, 1952.

UNREPORTED JUDGMENTS OF THE SUPREME COURT OF
CANADA

In addition to the judgments reported in this volume, The Supreme
Court of Canada, between the 1st of December, 1951, and the 22nd of
December, 1952, delivered the following judgments which will not be
reported in this publication:

Canadian Northern Railway Co. v. Baker (B.C.): Not reported. Appeal
allowed, with costs here and in the Court of Appeal, and a new trial
is ordered. The costs of the abortive trial, together with those of the
new trial, will be disposed of by the presiding judge, 17th December,
1951.

Charles v. Nevins (Ont.): Not reported. Appeal allowed in part. The
order for a new assessment of damages will stand but judgment will
be entered in favour of the respondent for seventy percentum of such
damages. The respondent is entitled to his costs of the action and
of the appeal to the Court of Appeal. The appellants are entitled
to one-half of their costs of the appeal to this Court. The costs of
the new assessment of damages will be in the discretion of the judge
presiding thereat, 16th October, 1952.

Commonwealth Drilling Co. v. Community Petroleums Ltd. [1951] 4 D.L.R.
328. Case settled out of Court.

Die Plast Co. Ltd. v. Myerson. Q.R. [1951] K.B. 704. Appeal allowed and
the judgment of the trial judge restored with costs both here and in
the Court of Queen's Bench (Appeal Side), 7th October, 1952.

Forbes v. Stewart (Ont.): Not reported. Appeal dismissed with costs,
3rd December, 1951.

Garbutt v. Venables, [1952] 2 D.L.R. 196. Appeal allowed and judgment at
trial restored with costs here and in the Court of Appeal, 22nd Decem-
ber, 1952.

Haydon Warehouses and Storage v. City of Toronto, [1951] O.W.N.- 466.
Appeal allowed, judgment of the Court of Appeal and the award set
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aside, and the matter referred to the Official Arbitrator for rehearing.
The appellant is entitled to its costs throughout, Kerwin J. dissenting,
7th October, 1952.

Hibert v. Sauv6, Q.R. [19501 K.B. 275. The appeal is allowed, the judg-
ment of the Court of King's Bench (Appeal Side) is set aside and the
judgment of the trial judge is restored to the extent of directing

(a) that the appellants are entitled to an injunction restraining the
respondent from disposing in any manner of her 216 shares or
any of them without first offering them in sale to the appellants
at the price provided by paragraph 6 of the agreement between
them;

(b) that the injunction shall also apply to the mise-en-cause Photo-
gravure Nationale Limit6e and its secretary-treasurer, Armand
H6bert, as to registering any transfer of shares arising out of any
such sale hereby restrained;

(c) that the prothonotary of the Superior Court of the District of
Montreal is authorized to pay out of court to the appellants the
sum of $3,240 paid into court by them, less the usual commis-
sion.

The appellants shall have their costs in this court and in the
Superior Court; the respondent shall have her costs in the Court of
King's Bench. The order at trial as to costs shall stand, 3rd December,
1951.

Jameson v. Krauss, [1951-52] 4 W.W.R. (N.S.) 139. Appeal dismissed
with costs, 7th October, 1952.

Landeryou v. Campbell, [1952] 1 D.L.R. 609. Appeal allowed with costs
here and in the Appeal Division and judgment at trial restored, 7th
October, 1952.

Lawrence v. The Queen, 102 Can. C.C. 121. Appeal dismissed, 5th Decem-
ber, 1952.

Mackenzie v. Robar, [1952] 2 D.L.R. 678. Appeal allowed and action
dismissed with costs throughout, 22nd December, 1952.

Minister of National Revenue v. Flintoft, [1951] Ex. C.R. 211. Appeal
dismissed with costs, 23rd May, 1952.

Montreal v. National Harbours Board, Q.R. [1952] K.B. 406. Appeal dis-
. missed with costs, 9th December, 1952.

Oil City Petroleums v. American Leduc Petroleums, [1951] 3 D.L.R. 835.
Appeal dismissed with costs, 30th June, 1952.

Page v. The Queen (Ont.): Not reported. Appeal dismissed, 2nd May,
1952.

Pintal v. Rousseau, Q.R. [1951] K.B. 783. Appeal allowed with costs both
here and in the Court of Queen's Bench (Appeal Side), 16th June,
1952.

Pitre v. The Queen, Q.R. [1952] K.B. 559. Appeal dismissed, 15th Decem-
ber, 1952.

Queen, The v. Boisvert (Que.): Not reported. Appeal allowed with costs,
27th May, 1952.
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Queen, The, v. Town of Estevan, [1952] 1 D.L.R. 362. Appeal dismissed,
but in the circumstances of the case, without costs to either party,
11th November, 1952.

Ruest v. The Queen, Q.R. [1951] K.B. 708. Appeal dismissed. Locke and
Cartwright JJ. dissenting, would have ordered a new trial, 12th May,
1952.

Walker v. Brownlee and Harmon, [1951] O.W.N. 166. The appeal is dis-
missed with costs and the cross-appeal of the plaintiff Brownlee is
dismissed without costs.

The Chief Justice, dissenting, would have allowed the appeal and
restored the judgment at trial, with costs throughout.

Taschereau and Kellock JJ. dissenting, would have allowed the
appeal and cross-appeal and directed the entry of judgment in favour
of the cross-appellant against the appellant and the respondent
Harmon, on the basis that the negligence of the appellant contributed
two-thirds to the accident and that of Harmon one-third, 5th Febru-
ary, 1952.

Woodward v. Harris, [1951] O.W.N. 221. Appeal allowed and new trial
directed limited to the question of liability. Costs of the first trial
shall follow the event of the new trial. The appellant is entitled to
his costs in this Court but the respondent to the costs in the Court of
Appeal. Kerwin and Estey JJ., while allowing the appeal, would
have restored the judgment of the trial judge. The cross-appeal is
dismissed without costs, 2nd October, 1951.
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THE SUPREME COURT OF CANADA

2nd October, 1952.

IT IS HEREBY ORDERED pursuant to the powers conferred by
section 104 of the Supreme Court Act (R.S.C. 1927, c. 35, as
amended) that, as of the 5th day of October, 1952, Rule 119 be
amended by adding thereto the following words "except for the filing
of the case as provided by Rule 37", so that said Rule 119 shall, as
amended, read as follows:-

119. The time of the Long Vacation or the Christmas
Vacation shall not be reckoned in the computation of the times
appointed or allowed by these Rules for the doing of any act,
except for the filing of the case as provided by Rule 37.

(Signed)
"t THIBAUDEAU RINFRET, C.J.C.
"c P. KERWIN, J.
" ROBERT TASCHEREAU, J.

I. C. RAND, J.
R. L. KELLOCK, J.

" J. W. ESTEY, J.
C. H. LOCKE, J.
J. R. CARTWRIGHT, J.

" GERALD FAUTEUX, J.
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COUR SUPR9ME DU CANADA

Le 2 octobre 1952

En vertu des pouvoirs conf~r6s par Particle 104 de la Loi de la
Cour supreme, chapitre trente-cinq des S.R.C. de 1927, modifi6, il
est par les pr6sentes ordonn6 que, A compter du 5 octobre 1952, la
r~gle 119 soit modifi6e par I'adjonction des mots "sauf pour la produc-
tion du dossier imprim6 pr6vue par la rbgle 37", de manibre que ladite
r6gle 119, modifi6e, se lise ainsi qu'il suit:

"119. II n'est pas tenu compte de la durde des grandes
vacances ni des vacances de Noal dans la supputation des d6lais
fixes ou accord6s par les pr~sentes r~gles pour l'accomplissement
d'un acte, sauf pour la production du dossier imprim6 pr6vue
par la r6gle 37."

(Sign6)

"c THIBAUDEAU RINFRET, J.C.C.
"i P. KERWIN, J.
" ROBERT TASCHEREAU, J.
"c I. C. RAND, J.
"c R. L. KELLOCK, J.
"c J. W. ESTEY, J.
"9 C. H. LOCKE, J.
"9 J. R. CARTWRIGHT, J.
"c G RALD FAUTEUX, J.
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WORLD MARINE & GENERAL IN-) 1951

SURANCE COMPANY, LIMITED APPELLANT; *Oct. 19,22

(DEFENDANT) .................... *Dec. 17

AND

YVON LEGER (PLAINTIFF). ..........................

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,

APPEAL DIVISION

Insurance, Fire-Sub-agent with no evidence of authority-Power to bind
Principal-Effect of receipt of premium with application by such
sub-agent-Loss occurring before application received by General
Agent.

A sub-agent of a fire insurance company who has nothing from the
company in the way of interim receipts or even official receipts with
the name of the company on them and in fact nothing to indicate
that he has any authority to enter into a binding contract of insur-
ance on its behalf, is not an actual agent for the company so as to
bind it to any insurance either in writing or orally. Linford v.
Provincial Horse & Cattle Insurance Co., 34 Beav. 291, followed.
Mackie v. European Assurance Society, 21 L.T. (N.S.) 102; Murfitt v.
Royal Insurance, 38 T.L.R. 334; Kline Bros. v. Dominion Fire Insur-
ance Co., 47 Can. S.C.R. 252 and Grimmer v. Merchants' & Manu-
facturers' Fire Insurance Co., 4 M.P.R. 582, distinguished. Potvin v.
Glen Falls Insurance Co., [19311 1 W.W.R. 380 at 390, approved.

Assuming that in the case at bar the sub-agent had authority to receive
payment of the premium with the application, all that amounted to
was, as pointed out in Linford v. Provincial Horse & Cattle Insurance
Co., supra, at 293, that he had made "a proposal with a deposit which
the company was entitled either to accept or reject, and the company
never having accepted it, was not bound."

There is no authority binding upon this Court which lays down as a rule
of presumption that one who testifies to an affirmative is to be credited
in preference to one who testifies to a negative. Taschereau J. in
Lefeunteum v. Beaudoin 28 Can. S.C.R. 89 at 93-94 was speaking only
for himself and his statement, so far as it is inconsistent with this
decision, cannot be supported.

Decision of the Supreme Court of New Brunswick, Appeal Division, 28
M.P.R. 59, reversed.

APPEAL from the judgment of the Supreme Court of
New Brunswick (1) reversing the judgment of Anglin J.
dismissing respondent's action against appellant.

*PRESENT: Rinfret C.J. and Kerwin, Rand, Kellock, Estey, Locke and
Cartwright JJ.

(1) (1951) 28 M.P.R.; [19511 3 D.L.R. 263.

3
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SUPREME COURT OF CANADA

1951 J. L. O'Brien K.C. for the appellant. The issues are
WnLo limited to the question of whether Robidoux, if he told
GE L respondent that he was insured, bound appellant by so

INSURANCE doing. The question of the liability of the other defendant
Co. LTD.

v. Anderson is not in issue, as there has been no appeal from
LE the judgment dismissing the action against Anderson. The

questions in issue are essentially questions of fact to be
decided on the evidence at trial, and the questions of fact
to be decided are, 1. Whether Robidoux had ostensible
authority to bind any one. 2. Whether, if he had such
authority, it could be said to be authority to bind Anderson
or to bind appellant.

In the judgment appealed from the question of whether
Robidoux had authority to bind any one is dealt with very
briefly with the following remarks:-"That is the usual
custom among fire insurance agents. It would be detri-
mental to business if they did not have such authority." It
is clear from the evidence that the custom of the insurance
business in New Brunswick is such that power to bind
on the part of an agent is the exception rather than the
rule, only one of every twenty having such power, and that
Robidoux did not have that power. In the light of the
evidence it is difficult to understand how the Court of
Appeal could have found as it did. Not only was the trial
judge right in his finding that there was no evidence of
Robidoux' power to bind, but that, on the contrary, the
only evidence was to the effect that he had no such power
and that it was not the usual custom for an agent to have
such power. Hughes J. suggests that although Robidoux
had only authority to canvass insurance, he could bind his
principal if he exceeded that authority, quoting from
Mackie v. European Assurance Co. (1). That case is not
an authority for the finding that Robidoux with authority
only to canvass for insurance could bind his principal if
he exceeded this authority. Even if it could be said
Robidoux had authority to bind, such authority was not on
behalf of the appellant. There is no evidence that he had
any authority to bind, but, if he had, it must have been on
behalf of J. A. Anderson & Co. or other insurers with which
that company placed risks. Not only is it clear from the
record that the appellant never allowed Robidoux to hold

(1) 21 L.T. (N.S.) 102.
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himself out as having authority, but that the respondent 1951

himself admits that he did not even know the name of the WO
appellant until after the loss occurred. On the facts, this MARINE&

is not a case where the Appeal Court should have reversed INSURANCE
CO. ITD.the trial judge. Roche v. Marston (1) per Kerwin J. at 496. v.

Hughes J., without expressly so stating, seems to imply LEGE
from the authorities he quotes that in law an insurance
agent when taking an application, is empowered to bind
the insurer. In the present instance, if such were true, it
would not be the appellant who would be bound. The case
of Kline Bros. & Co. v. Dominion Insurance Co. (2) referred
to, it is submitted, is of no authority in the present instance,
nor Grimmer v. Merchants & Manufacturers Insurance Co.
(3). In that case the sub-agent had the necessary powers
or qualifications. The Court also held that the general
agent had approved the sub-agent's binder.

The question of whether or not an insurance agent can
bind the insurer is, in each case, a question to be decided on
the particular facts of the case. Insurance agents, like
other agents, may have very limited or very extensive
powers. Welsford & Otter Barry's Fire Insurance 4th Ed.
p. 84; Bowstead on Agency 4th Ed. 82-3, 273; Potvin v.
Glen Falls Insurance Co. (4); Newsholme v. Road Trans-
port & General Insurance Co. (5).

E. G. Gowling K.C. for the respondent. The respondent
supports the judgment of the Court of Appeal. There
was no restriction on Anderson's authority. If Anderson
had dealt directly with the respondent and told him he was
insured, the appellant would have been bound because
Anderson was its general agent. That it was the only
company for which both Robidoux and Anderson were
acting in the transaction is conclusively proved by the fact
that when Robidoux notified Anderson of the fire, the
latter's immediate reaction was to telephone the appellant
in Montreal and advise that the application had arrived,
a fire had occurred, and he was disclaiming liability, to
which the appellant agreed.

(1) [19511 S.C.R. 495. (3) [1932] 4 M.P.R. 582.
(2) (1912) 47 Can. S.C.R. 252. (4) [19311 1 W.W.R. 380.

(5) [19291 2 K.B. 356.
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SUPREME COURT OF CANADA

1951 MacGillivray on Insurance Law, 3rd Ed. at page 389
WoRLD points out there is no absolute rule of law requiring a con-

MARINE &
GENERAL tract of fire insurance to be made out in any particular

INSURANCE form; at 390, that there is nothing in law to prevent a valid
Co. LTrD.

V. 'contract of insurance being constituted by informal writing
LEGER or even by mere oral communication; and at 391, if the

contract may be fully performed with the year, the Statute
of Frauds, does not apply.

Appellant's counsel submitted that the words in the
application "All insurance subject to the approval of the
company," placed the burden on the plaintiff to prove the
approval. These words do not mean that the Head Office
must approve. Such approval can be given by the general
agent or the sub-agent if authorized to bind. If Head
Office does not care for the risk it has the privilege of
cancelling but until that is done the insurance is in force.
One way of expressing approval is to tell the applicant he
is covered, another is to accept the premium.

As to the sub-agent's authority. This is the issue in the
case and is not to be decided by Anderson. His statement
to the Court that Robidoux had no authority to bind was
volunteered without his knowing any of the instructions
given to the sub-agent. He left all the instructions to his
office manager, who was not called; nor was any one from
Head Office, which was notified of the appointment, called
to state the nature of the authority. Anderson's statement
that the sub-agent did not write policies is probably correct,
but that the sub-agent did not have interim and renewal
receipts may be questioned. Robidoux was a member of
the Board of Fire Underwriters. Not only could he have
got the application form but interim receipts from it as
well. It is therefore quite conclusive that the sub-agent's
authority did not depend on what forms were supplied him
by his principal.

Anderson knew Robidoux was accepting premiums at the
time of taking applications. If it is a fact that he told
Robidoux to fill in the application and forward it to him
and he would try and place it (which the respondent does
not admit, but denies), he should have warned Robidoux
then and there not to accept any premium or make any
commitments until he had placed it.

6 [1952
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It is open to this Court to find that the risk was approved 1951

then and there by Anderson. That in all probability he WORLD

told Robidoux to cover and collect the premium. Welsford MAR &
& Otter-Barry's Fire Insurance, 3rd Ed. p. 80 states: "The INSURANCE

CO. LTD.
acceptance of the proposal by the insurers may be more V.
or less conclusively shown in one or other of the following LEn
ways namely . . .

"(2) By accepting the premium. Where no policy has
been issued to the proposers before the loss, the receipt of
the premium and its retention by the insurers, though by
no means conclusive may raise the presumption, in the
absence of any circumstances leading to the contrary con-
clusion, that the insurers have definitely accepted his
proposal. In such a case they are not entitled to refuse
to issue a policy to him, and they are, therefore, liable to
him in the event of a loss." at p. 191, "The insurers, by
accepting the payment of the premium, may, even where
no policy has been issued, be estopped from denying the
existence of a contract of insurance between the assured
and themselves."

McElroy v. London Assurance Corp. (1) per Lord Mac-
laren at 291.

Authority is a question of fact. Murfitt v. Royal In-
surance Co. Ltd. (2). The receipt given comes within this
category. Hals. 2nd Ed. 423. Murfitt v. Royal Insurance
Co. supra, which it is stated was followed in Parker & Co.
(Southbank) v. Western Assurance (3).

The judgment of the Court was delivered by:-
KERwIN J.:-This is an appeal by World Marine and

General Insurance Company Limited (hereafter called
the company), against a judgment of the Appeal Division
of the Supreme Court of New Brunswick, allowing an
appeal by the plaintiff, Yvon Leger, against the judgment
at the trial which had dismissed his action. Suit was
brought not only against the company but also against J.
Arthur Anderson carrying on the business of an insurance
agent at Saint John under the name of J. A. Anderson &
Co. and the said J. A. Anderson & Co. As the trial judge's
dismissal of the action against Anderson was affirmed by

(1) (1897) Ct. of Sess. 287. (2) (1922) 38 T.L.R. 334.
(3) (1925) W.C. & Ins. Rep. 82.

7
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1951 the Appeal Division, and no appeal from that part of the
Wonw latter's judgment has been taken by the plaintiff, we are

MARINE &
GENERAL not concerned with the claim against Anderson although
Iit will be necessary to refer to his position in the events

V. under review.

KerwinJ. The claim before us is for the recovery of the sum of
- $7,000, for which amount the plaintiff claims the company

insured him on May 30, 1947, against loss by fire of his
portable sawmill near Shediac in New Brunswick. The
mill was destroyed by fire the following day. No policy
of insurance was issued but the plaintiff relies on an alleged
verbal contract between himself and one Maurice Robidoux
and claims that in making that contract Robidoux acted
as the agent of the company so as to bind the latter. The
company denies the contract and in any event, alleges
that Robidoux had no authority either actual or implied
to bind it. In order to determine these issues, it is neces-
sary to examine the relevant facts in some detail.

At all material times the company was an insurer carry-
ing on the business of fire insurance in New Brunswick.
J. Arthur Anderson had an agency contract with the com-
pany by which he was appointed its general agent for the
province in respect of all classes of fire insurance authorized
by the company to be written in the province as it might
from time to time determine. Clause 4 of this contract
provides:

The agent, in consideration of the remuneration hereinbefore specified,
agrees faithfully to perform and observe the duties of a general agent.
He may appoint sub-agents and accept applications for insurance in the
classes which the company shall authorize the agent to undertake in the
province of New Brunswick. He agrees to be governed by the judgment
and opinion of the company as to lines and classes of hazards to be
insured and to recognize at all times the authority of the company as
to cancellation of certain lines or classes of hazards and to be governed
by such rules and regulations as may from time to time be issued by the
company.

Anderson had about 60 sub-agents, of whom 6 had
specific power to bind on his behalf. In the entire province
there are about 800 licensed insurance agents of whom
only 41 have specific power to bind the insurance com-
panies. Prior to January 1947, Maurice Robidoux had

8 [1952
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been soliciting accident and sickness insurance for Ander- 1951
son as a sub-agent. He never had a written contract with WORLD

.MARINE
Anderson, nor did he ever have in his possession interim GENERAL

INSTJRANCUreceipts or renewal applications. His powers as sub-agent CO. IRD.

were limited to taking applications. In connection with LIER

any business resulting in the issuing of a policy, he would Ker J.

be billed at the end of each month for the total of the
premiums less his commissions. -It was his responsibility
-to see that the premiums were collected and one feature
greatly relied upon by the repondent is that, to Anderson's
knowledge, Robidoux would, in many, if not all cases,
receive the premium at the time the application was
signed.

In January 1947, Robidoux commenced soliciting fire
risks on behalf of Anderson and in April he submitted
to Anderson an application for $4,000 fire insurance on a
portable sawmill belonging to Thomas J. Kingston. On
behalf of the company Anderson accepted this application
and issued and delivered a policy. When the company
learned of this it sent Anderson a letter on April 18th
advising him that portable sawmills were in the category
of risks upon which they looked with disfavour. This
information was immediately conveyed to Robidoux in a
letter from Anderson and finally, the Kingston matter was
arranged by Anderson securing the cancellation of the
policy and the issuance of a policy for $2,000 by the
company and the issuance of policies by other insurers to
cover the balance of the $4,000. Later Robidoux called
Anderson and asked him if he could place insurance on a
portable sawmill belonging to one Philias LeBlanc. This
was arranged by $2,000 of the risk being placed with the
company and the balance with other insurers.

We now come to the specific circumstances giving rise
to the claim advanced by the respondent. In January
1947 Robidoux saw the respondent in connection with
sickness and accident insurance and truck insurance and as
he understood the respondent was going to purchase a port-
able sawmill, suggested that the respondent take out fire
insurance on it. The respondent said that he would see

9
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1951 Robidoux when he had purchased the mill. Either at this
woamD or a subsequent interview Robidoux handed the respond-

MAM1NE &
GENERAL ent a business card reading as follows:

INSURANCE
Co. LD. cCc MAURICE ROBIDOUX

V.
LEGER J. A. Anderson & Co.
- 86 Prince William St. Saint John, N.B.

Kerwinn J.
- (It was explained that "cCo" are the initials of another

company, not a fire insurance company).
Soon after the purchase of the mill and between May 1st

and May 20, 1947, the respondent saw Robidoux on the
street at Shediac and asked him what the insurance would
cost. Robidoux said that he would call Anderson on the
telephone. This he did when Anderson told him to fill
in the application and forward it "and I will try to place
it." Anderson also told him that the premium for $7,000
coverage would be $315. According to the evidence of
Robidoux at the trial he told the respondent not only the
amount of the premium but also that Anderson had said
that he would try to place the insurance, or as he put it
in another way, "I told him they (fire insurance risks on
portable sawmills) were very hard to place and would have
to be brokered out." Not having the money, the respondent
told Robidoux that he would see him later.

The next meeting occurred on the night of Friday, May
30th, at Robidoux's house. The respondent paid the money
and received a receipt on an ordinary receipt form which
merely states that Robidoux had received from the respond-
ent $315 "for fire insurance on mill." At the same time
the respondent signed an "Application for Farm Risks and
Country Dwellings", not addressed to any particular insur-
ance company but "To the . . . . Insurance Company
Limited." At the foot of the first sheet of this application
immediately above the date and the respondent's signature
appears in heavy type "All Insurances Subject to the
Approval of the Company." The respondent's testimony
that on this occasion Robidoux told him that "starting
from that time I was insured," was denied by Robidoux.

It should here be explained that in his reasons for judg-
ment the trial judge first came to the conclusion that the
action against the company must be dismissed on the
ground that there was no evidence of the authority of
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anyone, and in particular of Robidoux, to effect the alleged 1951

insurance by the company. Undoubtedly, as the trial judge WORLD

held, Robidoux's examination for discovery, part of which MARINE &

had been put in at the trial, was not evidence against the INSURANCE
. Co. ILrD.

company and on the argument before this Court we an- V.
nounced our agreement with the trial judge that the order LEGER

for the examination of J. Arthur Anderson "and Maurice Kerwin J.

Robidoux, agent of the above named defendant, J. A.
Anderson & Co., for discovery," refers only to the defend-
ants, J. Arthur Anderson and J. A. Anderson & Co.

After disposing of the claim against the company, the
trial judge proceeded to discuss the claim against Anderson.
It was in that connection that he decided that Robidoux
had told the respondent on May 30th that the latter was
insured. He did this on the basis that, being unable to
say whether the story of Robidoux or the respondent was
correct, one who testifies to an affirmative is to be credited
in preference to one who testifies to a negative, referring to
the remarks of Taschereau J. in Lefeunteum v. Beaudoin
(1). In considering whether, at the meeting in Shediac
between May 1st and 20th, Robidoux had told the respond-
ent that Anderson would try to place the insurance, or
whether, as the respondent testified no such statement was
made, the trial judge also, as to the claim against Anderson,
on the same basis decided that Robidoux had told the
respondent that the insurance had to be "brokered out."

The remarks of Taschereau J. in the case referred to
have been adopted and followed by trial judges in several
decisions in Canada and it is therefore advisable to point
out that Mr. Justice Taschereau was speaking only for
himself. However, he referred to an extract from the
judgment of the Master of the Rolls in Lane v. Jackson
(1), and to what was said by Baron Parke speaking for
the Judicial Committee in Chowdry Deby Persad v. Chow-
dry Dowlut Sing (2). I doubt that the Master of the Rolls
or Baron Parke or Mr. Justice Taschereau were dealing
with the matter otherwise than as set forth in 6 Law
Magazine (1831) 348 at 370, referred to with approval
in chapter 8 on Presumptions in Prof. Thayer's Preliminary
Treatise on Evidence in a foot-note at page 313, i.e., that

(1) (1897) 28 Can. S.C.R. 89 at 93-94. (1) (1855) 20 Beav. 535 at 539-40.
(2) (1844) 3 Moo. Ind. App. 347 at 357.

11
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1951 what was involved was a mere natural presumption which,
WORLD according to Mr. Starkie as set forth in 6 Law Magazine,

GR is derived wholly by means of the common experience of
INSURANCE mankind, from the course of nature and the ordinary habits
Co. LTD

V. "of society. The word "presumption" used by Mr. Starkie
LEGER is unfortunate and liable to misconstruction and it is put-

Kerwin J. ting it too high to say, as Mr. Justice Taschereau is reported
to have said, that it is a "rule of presumption." There is
no decision binding upon this Court which lays down any
such mechanical formula. It is in every case the duty of
the tribunal of fact to ascertain the facts in the light of
all the circumstances present in the particular case. It
would appear perhaps more logical where the Court finds
itself faced with a choice between two witneses testifying
to the affirmative and negative, respectively, of a par-
ticular proposition, if it finds itself unable to choose, after
taking into consideration all the circumstances, that the
decision should be that the burden of proof has not been
met, than that the finding should be for the affirmative.
It may be that in all the circumstances of a given case the
Court could come to the conclusion that the affirmative
should be accepted, but it should not do so on the basis of
the application of any rule of thumb.

In the present case we are willing to assume that Robi-
doux told the respondent on May 30 that the latter was
insured but on a reading of the record we are satisfied that
at the earlier interview Robidoux told the respondent that
Anderson had said he would "try" to place the insurance,
thus indicating to the respondent that the proposal had not
been finally accepted.

On Saturday, May 31, the mill was destroyed by fire but
the application had already been sent through the post
office by Robidoux to Anderson and it was with the incom-
ing mail on Anderson's desk in Saint John on the following
Monday morning when Robidoux telephoned Anderson and
advised him of the fire. A few days later Robidoux saw
the respondent who asked him the name of the company
he (Robidoux) was acting for, whereupon Robidoux handed
him the heading of a printed copy of agents' returns show-
ing the name of the appellant company. Undoubtedly,
until that time the respondent did not know the name of
the company but this fact is of no importance to the legal
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problem involved. Robidoux sent a cheque for the amount 1951

of the premium to the respondent who, however, declined WORLD
MARINE &to accept it as that would prejudice his claim. ^"R

In these circumstances there can be no doubt that Robi- INsuRANCE
Co. LTD.

doux was not an actual agent for the company so as to V.
bind it to any insurance either in writing or orally but it is L"

argued that he falls within that class of agent for whose Kerwin J.

contract with a proposed insured an insurer should be held
liable. It is of the utmost importance that Robidoux had
nothing from the company in the way of interim receipts
or even official receipts with the name of the company
on them and in fact nothing to indicate that he had any
authority to enter into a binding contract of insurance on
its behalf. Furthermore, the application form signed by
the respondent clearly states "All Insurances Subject to
the Approval of the Company," and as stated above the
proper conclusion on the evidence is that Robidoux told
the respondent that Anderson would "try" to place the
proposed insurance or that it would be "brokered out."
All cases such as this must be determined upon their own
circumstances and the facts that on May 30th Robidoux
received payment of the $315 and told the respondent he
was insured do not separately or in conjunction add any-
thing, no matter what effect they might have under other
conditions. Estoppel was not pleaded but even if it were
there is nothing to show that anything that happened
in connection wtih the Kingston and LeBlane applications
ever came to the knowledge of the respondent and there-
fore he did not act upon any holding out that could possibly
have been otherwise urged.

Hughes J. speaking for the Appeal Division referred to
the decision of Vice Chancellor Malins in Mackie v. The
European Assurance Society (1). There, however, as
pointed out by McCardie J. in Murfitt v. The Royal Insur-
ance Company Limited (2), the agent had been supplied
with a book of printed forms and it was held that he was
authorized to make contracts on behalf of The European
Assurance Society in accordance with the terms in the
forms. In Linford v. The Provincial Horse & Cattle Insur-
ance Company (3), the Master of the Rolls held that it
was not the ordinary duty of an agent of a company to

(1) (1869) 21 L.T. (N.S.) 102. (3) (1864) 34 Beav. Zvi,
(2) (1922) 38 T.L.R. 334 at 336. 55 E.R. 647.

13
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1951 grant or contract to grant policies of assurance. In that
WORLD case the plaintiff had paid the agent 10s on account but

"ENE it was held all the plaintiff had done was to make a pro-
INSURANCE posal with a deposit, which the company was entitled either
Co. LTD.

C. L to accept or reject. In the Murfitt case McCardie J. stated
LEGER the Linford decision to be good law but he then referred

Kerwin J. to the Mackie decision. McCardie J. pointed out that in
the case before him the agent occupied a position in which
he might well have been authorized to give oral cover and
that he had been habitually giving it for 2 years before,
to the knowledge of his superiors and with their consent.
It was on that ground and on the special facts of the case
that judgment was directed to be entered for Murfitt. The
decisions in Murfitt and Mackie depend upon their own
particular facts.

Hughes J. also referred to Kline Bros. & Co. v. Dominion
'Fire Insurance Company (1), and the remarks of Chief
Justice Fitzpatrick at page 255. The quotation from that
page must be read in connection with the preceding sentence
and a perusal of all the reasons makes it clear that the
Court was there dealing with the question of an agent
admittedly qualified to bind the company at the inception
of a risk. The only other decision referred to by Hughes
J. is Grimmer v. Merchants' and Manufacturers' Fire In-
surance Company (2). There, the sub-agent had been
supplied with interim receipts and had power to issue them,
but as he had none with him at the time he accepted the
application for insurance, he gave a verbal binder and it
was held that the insurer was liable as if the interim receipt
had been issued. These circumstances show that the
decision is quite distinguishable.

On behalf of the respondent we were referred to two
extracts from Welford & Otter-Barry on Fire Insurance,
which in the 4th Ed. appear at pages 80, 81 and 198, and
read as follows:
p. 80:

The acceptance of the proposal by the insurers may be more or less
conclusively shown in one or other of the following ways, namely:
p. 81:

(2) By accepting the premium. Where no policy has been issued
to the proposer before the loss, the receipt of the premium and its
retention by the insurers, though by no means conclusive, may raise the

(1) (1913) 47 Can. S.C.R. 252.
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presumption, in the absence of any circumstances leading to the contrary 1951
conclusion, that the insurers have definitely accepted his proposal. In ___1

WORLDsuch a case they are not entitled to refuse to issue a policy to him, and MARINE&
they are, therefore, liable to him in the event of a loss. GENERAL

INSURANCE
p. 198: Co. LTD.

The insurers, by accepting the payment of the premium, may, even V.
where no policy has been issued, be estopped from denying the existence LEGER

of a contract of insurance between the assured and themselves. Kerwin J.

There, however, the authors are discussing the effect of
the acceptance of a premium by the insurers, that is, where
no question arose as to the money having been received by
the insurers or someone on their behalf. "Accepting" pay-
ment of the premium is, as explained in the text, "receipt
and retention." At p. 193 the authors deal with payment
of premiums to an agent who has no authority to accept
applications, and at p. 85, where the application is not
accepted, the applicant is entitled to a return of the pre-
mium as is stated. Even assuming in the present case that
Robidoux had authority to receive payment of the premium
with the application, all that this amounts to from the
standpoint of the respondent is, as pointed out by Sir John
Romilly M.R. in Linford v. Provincial Horse and Cattle
Insurance Company (supra), that he had made "a proposal
with a deposit which the company was entitled either to
accept or reject, and the company never having accepted it,
was not bound."

More to the point are the remarks of Ford J. in a case
referred to by Counsel for the appellant, Potvin v. Glen
Falls Insurance Co. (1). We agree with Mr. Justice Ford's
statement therein that in all cases where it was held that
an agent of an insurance company had implied authority
to bind the company, the agent either had in his posession
some indicia of authority, some forms to implement his
promise of an interim covering, or the course of dealing
between the agent and his principal showed that, with the
knowledge and consent of his superiors, he had been habitu-
ally exercising the authority he assumed. The same prin-
ciple may, we think, be deduced from the statement in
MacGillivray on Insurance Law, 3rd Ed. page 381. These
remarks appear in an earlier edition of the textbook referred
to by Ford J. except for a few additions, one of which is

(1) [19311 1 W.W.R. 380 at 390
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1951 that acceptance of a premium by an agent who has no
wORLD actual or apparent authority to contract, does not bind
MENAI the company.

INSURANCE
Co. LTD. In the reasons for judgment in the Appeal Division,

V. after referring to the fact that Robidoux was paid the
LEGER

-- premium and thereupon informed the plaintiff that he was
Kerwin J. insured it is stated "That is a usual custom among fire insur-

ance agents." We are unable to find any evidence in the
record to support that statement.

The appeal should be allowed, the judgment of the Appeal
Division set aside and that of the trial judge restored. The
appellant is entitled to its costs in this Court and the
Appeal Division.

Appeal allowed with costs.

Solicitors for the appellants: Ritchie, McKelvey &
Mackay.

Solicitors for the respondent. Inches & Hazen.
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PHYLLIS BOUCK (APPELLANT) .......... APPELLANT; 1952

*Feb. 22, 25
AND *March 22

THE MINISTER OF NATIONAL RESPONDENT.
REVENUE (RESPONDENT) .........

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Revenue-Income-Trusts-Income War Tax Act, R.S.C. 1927, c. 97, s. 8-
Whether money paid into an "income account" in trust for the support
of a widow and her children and the education of the latter subject
to the sole control of the widow is income within the meaning of The
Income War Tax Act.

A testator by his will directed that his trustee pay to the credit of an
"income account" the annual net profit from a trust until all his
children should have attained the age of twenty-five years. The
moneys to the credit of the account to be under the sole control of
his wife to be used by her to maintain herself and the children, and
educate the latter, as the wife in her sole discretion from time to time
determined.

The appellant, widow of the testator, in 1944 received payment from the

income account and the whole amount so paid her was assessed for

income tax purposes as her income.

Held: (Rinfret C.J. and Kerwin J. dissenting)-That although the income

in question was under the sole control of the appellant it was not

hers absolutely but impressed with the obligation that it be devoted

to the objects provided for as set out above. It could not therefore

be said that the entire income was to be regarded as hers for the

purpose of The Income War Tax Act. Singer v. Singer 52 Can. S.C.R.

447; 33 O.L.R. 602 at 611; Allen v. Furness 20 Ont. App. R. 34;

In re Booth 2 Ch. 282. The wife being obligated to apply the income

needed for the benefit not only of herself but also of the children,

although her discretion was absolute, had an interest limited to that

which she appropriated for herself, and the children became entitled

to the remainder in the proportions she from time to time determined

Re Coleman 39 Ch. D. 443.

Per Rinfret CJ. and Kerwin J. dissenting-The decision in Singer v.

Singer, supra prevented a holding that under the will either child was

entitled to an aliquot part of the income. Even if that were not so, the

income received by the appellant from the "income account" was her

income. She was not a trustee and the mere fact that there was the

responsibility upon her as such as described in the Singer case did

not make the money any less her income than if she had received

the income from "B" though she might be bound by bond to "C"

to pay the latter a certain annual sum. Manning v. Federal Com-

missioner of Taxation 40 C.L.R. 506; Cohen v. Commissioners of

Inland Revenue 26 Tax. C. 472.

Decision of the Exchequer Court [19511 Ex. C.R. 118, reversed.

*PRESENT: Rinfret CJ., and Kerwin, Rand, Kellock and Locke JJ.
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1952 APPEAL from the judgment of the Exchequer Court
Boss of Canada, Graham J., Deputy Judge (1), dismissing the

MINISTER appeal of the appellant from an assessment made in respect
oF of the appellant's income for the year 1944.

NAToNAL
REENUE R. A. MacKimmie for the appellant. The judgment

appealed from is erroneous in the following respects:
1. In holding that the moneys received by the appellant

from the income account of the Estate of Charles Bouck
is her income within the meaning of The Income War Tax
Act.

2. In holding that the control over the moneys paid by
the appellant was sufficiently absolute in its nature to
constitute income as defined by s. 3 of the Act.

3. In failing to apportion the moneys paid by the
Trustee into the income account of the Estate as income
received between the appellant and her two children or
remitting the assessment back to the respondent for re-
assessment under s. 65 of the Act.

This appeal, briefly, is to determine whether the money
earned by the Estate and placed by the Trustee in an
income account and subject to the sole control of the
appellant for the specific purposes provided by the Will is
income in her hands or a fund which she administers for
the actual benefit of herself and her two children.

S. 3 of The Income War Tax Act defines income: "An-
nual net profit or gain or gratuity" are the defining words.
S. 9 of the Act is the charging section: "There shall be
assessed, levied and paid upon the income during the pre-
ceding year of every person.. ." Use of the word "of"
denotes absolute ownership. Poe v. Seaborn (2). From
the wording of ss. 3 and 9, it is submitted a fair definition
of income within the meaning of the Act is "annual net
profit or gain or gratuity" of the taxpayer. It is well
established law that title to the bequest is determined from
the intention of the testator as declared in his Will. Lewin
on Trusts 14 Ed. 82-87. Hansbury's Modern Equity 5 Ed.
127. Comiskey v. Bowring-Hanbury (3).

(1) [1951] Ex. C.R. 118; (2) 75 L. ed. 239; 282 US. 101.
C.T.C. 119. (3) [1905] L.J. 74 Ch. 263 at 268.
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Clause 5 of the Will creates the fund in question. (Clause 1952
5 and the other relevant clause of the will are fully set out Boluc
in the reasons for judgment which follow). The significant V.

MINISTER
features of clause 5 are: OF

NATIONAL
(i) The Trustee is directed to pay into an income REVENUE

account and not to pay any amount directly to the Appel-
lant until both children have attained the age of 25 years;

(ii) Use of the words "under the sole control of my
wife" in para. 1 are words of administration and not of
gift;

(iii) The concluding sentence in para. 1 says: "Any
moneys from time to time to the credit of the said income
account and not required by my wife for the purposes
aforesaid may be taken by my Trustee and shall become
part of the capital of the trust hereby created." This is
clear evidence negativing intention of absolute gift. Note
the use of the words "for purpose aforesaid."

Clause 7 of the Will when read in conjunction with
clause 5 gives further weight to the interpretation that the
testator never intended an absolute gift to the appellant in
clause 5 until she was to receive her share when both
children attained the age of 25 years. The significant
feature of clause 7 is the change of procedure now directing
the Trustee to make payments directly to the appellant
and no longer into the income account. Here are clear
words of gift. The effect of the clause is that when the
responsibilities and obligations to the children are satisfied
on their attaining the age 25 years, the widow (Appellant)
then receives one-half of the income earned by the estate.
This is not only evidence negativing absolute gift to the
appellant in clause 5 but is evidence of apportionment
between the widow and children. It would be repugnant
to the tenor of the whole Will to find the testator intended
his widow to reduce her standard of living when the
youngest children reached the age of 25 years.

The use of the words in clause 4 of the Will of "each of
my beneficiaries" and "but not including my wife in the
event of her remarrying" show the testator was thinking
of his children as well as the appellant. If he was thinking
only of his widow the clause is meaningless for clauses 5 and
7 provide for the widow's remarriage and the children
attaining the age of 25 years. It is submitted that reading

60381-21
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1952 clauses 5 and 7 together and giving them their normal
BoueK meaning, the money paid into the income account for the

-, purposes named is not net gain, profit or gratuity of the
OF appellant and is not income in her hands. It is obvious

AmONA the testator intended by the choice of words and procedure
- in the first paragraph of clause 5 of the Will to make a

different disposition of the money earned by the estate
than he intended in making the gift under clause 7 of
the Will.

Looking at the Will in its entirety there is no intention
expressed nor can one be implied to support the view that
the testator intended the funds paid into the income
account under clause 5 of the Will were to be given to the
appellant absolutely. Had he had such an intention he
could have used simple words to achieve such a purpose.
Had he intended that his widow was only to use so much
of the income produced by his estate for specific purposes
he could not have used more effective wording or procedure
to carry out such a purpose. Conversely had he intended
an absolute gift to his widow of the income produced by
the estate until his youngest child was 25 he would have
said so in the clearest terms.

Decided cases, apart from their general reasoning and
explanation of rules of construction are of little assistance,
for each Will must be treated in accordance with its own
terms. The following cases are of general assistance.-
Raikes v. Ward (1); In re Harris (2); Bibby v. Thomp-
son (3); Crockett v. Crockett (4); Newill v. Newill (5);
In re G (6); Booth v. Booth (7).

H. W. Riley, Q.C. and F. J. Cross for the respondent.
The point in issue is-Are the moneys received by the
appellant pursuant to para. 5 of the Will income of the
appellant within the meaning of the Income War Tax Act?

The onus is on the appellant to demolish the basic fact
on which the taxation rests. Johnson v. Minister of Nat-
ional Revenue (8). The appellant has not kept accounts
or made any accounting of the said sum of $3,797.26 and
must fail for the reason she is unable to discharge the onus.

(1) (1842) 1 Hare 445; (5) (1872) 41 LT N.S. 432.
66 E.R. 1106. (6) (1899) 68 LT Ch. 374.

(2) (1852) 21 LJ. Ex. 92.
(3) (1863) 32 Bear. 646; (7) (1894) 63 Li. NS. 560.

55 E.R. 253. (8) [19481 S.C.R. 486 at 489;
(4) (1847) 2 Ph. 553; 41 E.R. 1057. 4 D.L.R. 321 at 323.
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By para. 5 of the Will there is an absolute gift to the 1952

appellant of the moneys the Trustee is directed to place Boucx
to the credit of the Income Account coupled with the MNIsTER
express desire of the testator that the appellant occupy with NATONAL
respect to the children after his decease the same position REVENUE

that he would have occupied; the manner of her so doing
being expressly let in her sole discretion. The principles
applicable to the construction of para. 5 is well put in
Snell's Principles of Equity 21st Ed., 77; Comiskey v.
Bowring-Hanbury (1).

In construing the Will as a whole the following points
support the respondent's contention:

(a) The fact that The Royal Trust Co. is appointed
executor;

(b) The general scheme of the Will is such that when-
ever a trust is created the same is expressly created in clear,
apt and unequivocal language. In para. 5 thereof there
is a complete absence of any words creating a trust expressly
or impliedly.

(c) Particular attention is drawn to the words "under
the sole control of my wife" and "in her sole discretion".
By para. 5 the moneys are placed under the sole control
of the appellant to be expended in her sole discretion.

(d) After placing the said moneys in her sole control the
testator merely states what in his opinion is a reasonable
method for the exercise of her sole control and in no sense
creates a trust. The remaining words in the said para.
merely express the motive for the gift to the wife (the
appellant). Hill v. Hill (2).

The Agreement as to Facts, para. 4 reads:
"4. That the said Appellant, Phyllis Bouck, has since

the death of her husband the late Charles Bouck, occupied
substantially the same position toward the said children
as the late Charles Bouck occupied himself in his lifetime
and in particular. . ." In this connection reference is made

(2) [1897] 1 Q.B. 483 at 488.
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1952 to Singer v. Singer (1) and the reasons of Anglin J., as he
BOUCK then was, at 458 and 460. He agrees with and quotes the

V. reasons of Middleton J. as to the testator's intention. HisMI.NIST

o judgment and the portion quoted by him from the judg-
RONUE ment of Middleton J. is very much in point in view of

- para. 4 of the Agreement of Facts quoted supra. See also
Lambe v. Eames (2); Thorp v. Owen (3); Manning v.
Federal Commrs. of Taxation (4).

The cases cited in support of the appellant's contention
have been discredited or over-ruled insofar as they conflict
with the modern trend of authority as indicated by the
case cited above and by In re Diggles (5). See also Han-
bury, Modern Equity 2 Ed. 133. No injustice results from
the respondent's view herein:

(a) Irrespective of the terms of the Will the infant
children were entitled to support from the appellant.
Singer v. Singer, supra.

(b) The testator undoubtedly had unbounded confidence
in the appellant. His dominant intention was that during
her lifetime she would occupy substantially the same posi-
tion toward the children as he had. Singer v. Singer, supra.
Para. 4, Statement of Facts.

(c) Had the testator lived the income in his hands would
no doubt have been taxable even though expended for the
support of his wife and children.

(d) Had the appellant earned the income and expended
it on the maintenance of herself and the children she
would have been taxable, and because the income is un-
earned and used for their respective maintenance does not
mean she is freed from income tax with respect to the
whole or any portion of the said money.

The dissenting judgment of the Chief Justice and
Kerwin J. was delivered by:-

KERWIN J.:-The appellant, Mrs. Phyllis Bouck, was
assessed to income tax for the year 1944 in an amount that
she considers unauthorized by the provisions of the Income
War Tax Act. She is the widow of Dr. Charles Bouck,

(1) (1916) 52 Can. S.C.R. 447. (4) (1928) 40 C.L.R. 506.
(2) (1871) 6 Ch. App. 597.
(3) 2 Hare 607; (5) (1888) 39 Ch. Div. 253.

(1843) 67 E.R. 250.
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who died at Calgary, July 19, 1944, leaving -an estate of 1952
the aggregate value of $867,111.72 and net value of Boc
$845,940.72. Probate of Dr. Bouck's last will and two V.MINISTEB
codicils thereto was duly granted to the executors named or
therein, viz., the Royal Trust Company and the appellant. RENUEz
While this is not a proceeding commenced in the Courts Keri J.
of Alberta to construe these documents, it is necessary to -

come to a conclusion as to the position thereunder of Mrs.
*Bouck in connection with the income of the estate since it
is the assessment on that income, paid to her in the year
1944, that is in question.

By the testamentary documents, she was devised and
bequeathed the testator's interest in their city and summer
residences, together with such of their contents as already
did not belong to her, and all personal property, including
automobiles, and the sum of $5,000. While the Royal Trust
Company was by the will appointed executor, the second
codicil appointed the appellant an executrix to act with it.
No such change was made in the designation of the Trust
Company as trustee to which the testator devised and
bequeathed all the rest and residue of his assets and
property upon trust for realization and investment and
to pay out of the capital of the trust during the lifetime
of the appellant, and so long as she should occupy their
family residence and summer residence, and so long as she
should not remarry, all taxes that might be assessed against
the two residences, and the premiums on all policies against
loss or damage thereto by fire. By clause 4 of the will the
trustee was to pay all taxes upon income assessed or levied
in each year against each of the beneficiaries of the trust,
but not including the appellant in the event of her remar-
rying. Then comes clause 5, the first paragraph of which
is the important one:-

5. To pay to the credit of an "income account" all the net revenue
of the trust hereby created (after payment of the cost of administration
and the said income taxes) in every year until all of my children shall have
attained the age of twenty-five (25) years. The moneys to the credit
of the said account shall be under the sole control of my wife to be used
by her to maintain a home for herself and my children, for the mainten-
ance of my wife and my children, for the proper education of my children
and otherwise for the benefit of my wife and my children as my wife in
her sole discretion may from time to time determine. In every such year
in which the said net revenue is less than the sum of TEN THOUSAND
($10,000) DOLLARS, my Trustee shall pay to the credit of the said
income account out of the capital of the trust an additional sum which
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with the revenue for such year will equal the said sum. If through any
unforeseen cause the sum above mentioned should in any such year or
years prove insufficient for the said purposes, then my Trustee may in its
discretion pay in to the said income account such additional moneys out
of the capital of the trust as may be reasonably required for the said
purposes. Any moneys from time to time to the credit of the said income
account and not required by my wife for the purposes aforesaid, may be
taken by my Trustee and shall become part of the capital of the trust
hereby created.

Provision is made in case the widow remarried and for
various other contingencies.

The case was heard in the Exchequer Court on an agreed
statement of facts. There were two children, a girl and
boy, issue of the marriage of Dr. Bouck and the appellant
and, at the death of the testator, they were respectively
sixteen and thirteen years of age. The appellant has not
remarried. Since the death of her husband she has "occu-
pied substantially the same position towards the said
children as the late Charles Bouck occupied himself in his
lifetime and in particular:-

(a) She has maintained, supported, educated and borne all expenses
in bringing up her son, the said John Bouck, from the date of her
husband's death until the present time;

(b) She has maintained, supported, educated and borne all expenses
in bringing up her daughter, Marilyn (Bouck) McDaniel, from
the date of her husband's death until the marriage of the said
Marilyn (Bouck) McDaniel in the month of October, A.D. 1948.
Subsequent to the said marriage she has contributed varying
amounts to the welfare of her said daughter;

(c) She has maintained a large home at the premises municipally
known in the City of Calgary, in the Province of Alberta, as
1014-Prospect Avenue, the same having been the family residence
for a number of years prior to the death of the late Charles
Bouck. Further she maintains a summer home at Sylvan Lake,
in the Province of Alberta, for her own use and for the use of
her children, John and Marilyn, although apart from occasional
visits Marilyn has not made use of the said residences since the
date of her said marriage;

Although it is the 1944 income that is in question, the
assessment thereon was not made until 1948. Included in
the total income upon which the respondent assessed the
appellant to income tax for 1944 is the sum of $3,797.26,
being moneys received by the appellant pursuant to clause
5 of the will. Paragraphs 6, 7, 8 and 9 of the agreed state-
ment of facts are as follows:-

6. That the Appellant did in fact receive the whole of the said sum
of $3,797.26, which said sum was under her sole control, and was expended
and used by the Appellant in her sole discretion, and pursuant to said
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Clause 5 of the said Last Will and Testament to maintain a home for 1952
herself and the said children, for the maintenance of herself and the said '*

children for the proper education of the said children, and otherwise for BoucK

the benefit of herself and her children, and as the Appellant in her sole MINISTER
discretion did from time to time determine. or

NATiow.
7. The Appellant has not kept accounts or made any accounting REVENUE

whatever of the said sum of $3,797.26, nor has the Appellant furnished nor -
is she able to furnish any accounts to the Minister as to the portions KerwiJ.
thereof:-

(a) Expended by her in maintaining a home for herself and children;
(b) For the maintenance of herself and her children;
(c) For the proper education of the children;
(d) Otherwise for the benefit of herself and her children;
(e) For her separate use;
() For the direct or indirect use of John Bouck and Marilyn Bouck,

or either of them;

8. The Appellant pays for services of a hired man in the maintenance
of her home in the City of Calgary, in the Province of Alberta.

9. That presently:
(a) The Appellant maintains two automobiles for the use of herself

and her son John Bouck;
(b) If the Appellant had not the responsibility of the maintenance

and control of her children she would not require to maintain
the large home now maintained by her;

(c) She estimates that as a minimum her expenses would have been
reduced annually by $5,000 had she not supported and maintained
her said children.

It is understood and agreed that paragraph (c) supra is merely an
estimate which the Appellant would make of the position at the present
time if she were called to give evidence on her own behalf, and that
nothing in the said paragraph 9 is to prejudice or affect the Respondent's
position that the assertions made in the said paragraph are inadmissible
in evidence and irrelevant, the Respondent's position being that the appeal
solely concerns that portion of the year 1944 subsequent to the 19th day
of July, A.D. 1944, and that period alone.

It should be noted that in case both children died, or
either of them, there is no provision whereby the appel-
lant, during her widowhood, should receive less than the
moneys to the credit of the "income account" so long as
they are "required". The decisions as to what words create
a trust are legion but, in each case, the intention is to be
gathered from the document as a whole. In Singer v.
Singer (1), the will of the late Jacob Singer directed:-
"my said trustees to pay to my wife Annie Singer during the term of
her natural life and as long as she will remain my widow the net annual
income arising from my estate for the maintenance of herself and our
children. Should however my wife remarry then such annuity shall
cease."

(1) (1915) 33 O.L.R. 602.
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1952 Middleton J. who heard the originating motion for the
Boucin construction of the will in the first instance, held:-

V. The said Annie Singer is not entitled to the net annual income arising

OF from the said estate to her own use absolutely, but subject to the obli-
NATIONAL gation to use the same not only for her maintenance, but also for the
REVENUE maintenance of the children of the testator, and that the right of any

Kerwin J. child to maintenance does not cease on attaining majority or marriage;

and he directed a reference to determine what allowance,
if any, should be made to each of the children of Jacob
Singer out of the income of the estate.

The Appellate Division varied this judgment by de-
claring:-

The said Annie Singer is entitled, to the net annual income arising
from the said estate during her widowhood for her own use absolutely,
but subject to an obligation to provide thereout for the maintenance of
the children of the testator or such of them as in her discretion to be
exercised in good faith she shall deem to require the same, but such
obligation does not extend to any child who has or shall be married
or otherwise be forisfamiliated.

An appeal to this Court (1), was dismissed. The Chief
Justice and Duff J. expressed no views upon the point;
Sir Louis Davies accepted the Appellate Division's opinion
as the correct one, as did Idington J., Anglin J. and
Brodeur J. As Anglin J. points out, the difference between
the orders made by Middleton J. and by the Appellate
Division was that under the latter the discretion of the
mother was wider and enabled her, for reasons that seemed
to her sufficient, to exclude any child from maintenance.

Here, to adapt the language of Sir William Meredith, at
page 611 of 33 O.L.R., the appellant was entitled to receive
the income, subject to an obligation on her part to maintain
and educate the children out of it but leaving to her dis-
cretion the manner in and the extent to which provision
should be made for any child, a discretion not subject to
control or interference by the Court so long as it should be
exercised in good faith.

We are, of course, dealing with the position in 1944 when
the appellant had not remarried and the children were
under the age of twenty-five years. As has been pointed
out, this is not a proceeding to construe Dr. Bouck's will
and codicils in which the widow and children are repre-
sented. Consequently, we do not know anything about

(1) (1916) 52 Can. S.C.R. 447.
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such things as medical expenses for any of the family, 1952

charitable donations and entertainment expenses of the BOUCK

appellant, or the cost of help in and around the Calgary MINIsTE
home or the summer home although, in March, 1951, when oF

NATIONAL
the agreed statement of facts was signed, we know that REVENUE

the appellant was paying for the services of a hired man Kerwin J.
in the maintenance of the Calgary house. We also know
that at that time the appellant maintained two auto-
mobiles for the use of herself and John,-the daughter
having by that time been married. No doubt in the year
of the daughter's marriage, the appellant would have in-
curred considerable expense with respect to the preparation
therefor, a great part of which it could no doubt be asserted
was her expense as head of the family. In truth, the
money spent by the appellant for the maintenance, edu-
cation and benefit of either child might be very slight in
one year and considerably greater in another. There are
such things as premiums on insurance on the automobiles
and many other expenses which Dr. Bouck would pre-
sumably have in mind as being incurred by the appellant
and which it would be difficult to say were for anyone's
benefit except her own. In a proceeding upon the con-
struction of the will, these are matters that might be gone
into but we know practically nothing about them for the
year 1944, which is the year of the income in question.

In the first income tax return made by the appellant in
April, 1945, although it was a mere estimate of the income
of her husband's estate for that part of the year 1944
remaining after his death, the total amount of such esti-
mated income was returned by her as being her income.
It was only in January, 1946, that a new return was made
in which the income of the appellant from her husband's
estate for the relevant part of 1944 was arbitrarily put by
her at one-third of the total income. She had, of course,
received the total amount in accordance with the pro-
visions of the will and we are not called upon to deal with
a case where she received a certain amount from the trustee
of the income account for herself and other specific
amounts therefrom for each child. Nothing is said as to
whether this is possible under the will, or as to the result
if it in fact occurs. As the trial judge states, the appellant
may find some comfort in the fact that if she succeeded
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1952 in these proceedings, she would be taxed as a single person
BOUCK without a deduction for each child; to which might be

MIsm added that in the possible circumstances envisaged above,
OF each child might be subject to tax upon what would be

RNATINu found to be his or her income.

Kerwin J. While clause 7 of the will commences:-"From and after
- the time when all of my children shall have attained the

age of twenty-five years", and that event might not happen
because one might die before attaining that age, provision
is subsequently made for the death of either child without
issue. Then finally comes clause 14:-

14. In the event of the death of both of my children without issue
then the entire income shall be payable to my wife during her lifetime
and after her death the capital of the trust hereby created shall be
distributed to my heirs according to the laws of the Province of Alberta
then in force with respect to the devolution of intestate estates.

Reading the whole of the will, it appears that if both
children died before the ages of twenty-five, clause 14
would operate.

However, the appellant points to clause 7 of the will,
dealing with the situation where the children would have
attained the age of 25 years. It reads:-

7. From and after the time when all of my children shall have
attained the age of twenty-five (25) years. To pay to my wife during
her lifetime in monthly instalments without power of anticipation, one-
half the net income of the trust hereby created (after the payment of
the cost of administration), and to pay to each of my children during
their respective lifetimes, in monthly instalments without power of anti-
cipation, one-quarter of the said net income.

Provided that in the event of my wife remarrying the said net
income shall be thereafter divided one-third to my wife and one-third
to each of my children.

Provided further that if the aggregate amount of the net income
payable to my wife and my children in any year is less than the sum
of ten thousand ($10,000) dollars, my Trustee shall in every such year
pay out of the capital, of the trust hereby created to my wife and my
said children a further sum which with the share of income received by
them in such year shall amount to the said sum, and such further sum
shall be divided among them in the same proportion as the income is
divided.

Provided further that if through any unforeseen cause the sum men-
tioned in the proviso next preceding should not be sufficient for the
proper maintenance of my wife and my children, my Trustee may in
its discretion pay to my wife and to my children such additional moneys
out of the capital of the trust as may be reasonably required for their
respective maintenance.
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It is said that the change in procedure whereby the trustee 1952

is directed to make payments directly to the appellant and BOUCK
no longer into the income account is significant and that in TER

clause 7, as compared with clause 5, are clear words of OF
NATIO.NALabsolute gift. However, the testator was dealing with an RANuE

entirely different situation and I am unable to perceive Kein J.
that the manner in which he directed the trustee to deal -

with the income under those circumstances can affect a
matter arising under clause 5.

The appellant then refers to clause 4, reading as follows:
4. To pay in each and every year out of the income of the trust

hereby created all taxes upon income assessed or levied in such year
against each of the beneficiaries of the said trust with respect to the
share of the income of the said trust payable in such year to each
respective beneficiary, but not including my wife in the event of her
remarrying.

The use of the words "each of the beneficiaries of the said
trust" indicates that the testator had in mind not only his
wife, under whose sole control the moneys in the income
account should be in accordance with clause 5, but also
the children when they should have attained the age of
twenty-five years, in accordance with clause 7.

The case of Drummond v. Collins (1), has no application.
There, the trustees of a deceased United States man were
required to exercise their discretion as to providing money
for the maintenance of the testator's grandchildren who
were, at the time in question, minors. In pursuance of
this authority the trustees exercised their discretion and
remitted to Mrs. Drummond, the mother of these children,
certain sums of money for their maintenance. It was
held that, within the meaning of the British Income Tax
Act, these sums were derived from remittances from the
United States payable in Great Britain, or from money or
value received in Great Britain and arising from property
that had not been imported into Great Britain. It was
also held that they came within the words of Schedule D
as profits or gains accruing from property to a person
residing in the United Kingdom. There it was the income
of the children that was in question.

(1) [19151 A.C. 1011.
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1952 More to the point is the decision of Sir Adrian Knox,
BOUCK Chief Justice of the High Court of Australia, in Manning

MVusm v. Federal Commissioner of Taxation (1), where a testator
oF devised and bequeathed the whole of his property to his

NATIONAL
REVoNUE wife in trust for his children-the wife during her life

KerwnJ. to receive the income thereof for the support and mainten-
- ance of herself and the children and after her death the

proceeds of the sale of such property to be equally divided
between the children. It was held that the wife was
entitled to receive the income of the estate subject to no
liability to account for its application, provided she dis-
charged the duty of supporting and maintaining the
children, following Browne v. Paull (2):-

Where the interest of the children's legacies is given, to a parent, to
be applied for or towards their maintenance and education, there, in the
absence of anything indicating a contrary intention, the parent takes
the interest subject to no account, provided only that he discharges the
duty imposed on him of maintaining and educating the children.

It was also held by Macnaghten J. in Waley Cohen v.
Commissioners of Inland Revenue (3), that sums payable
under a trust to a father (the settlor) towards the upkeep
of a joint establishment with his sons (the beneficiaries)
are income of the father.

The decision in Singer v. Singer prevents a holding that
under Dr. Bouck's will either child is entitled to an aliquot
part of the income. Even if that be not so, the income
received by the present appellant in the year 1944 from
the "income account" is her income. She is not a trustee
and the mere fact that there is the responsibility upon her
such as is described in the Singer case does not make the
money any less her income than if she had received income
from B though she might be bound by bond to C to pay
the latter a certain annual sum.

The appeal should be dismissed with costs.

The judgment of Rand, Kellock and Locke, JJ. was
delivered by:-

KELLOCK J.:-Under the will in question, the testator,
by para. 5, directed his trustee to pay to the credit of an
"income account" the annual net revenue from a trust fund
until all his children should have attained the age of
(1) '(1928) 40 C.L.R. 506. (2) (1850) 1 Sim. (N.S.) 92 at 103, 104.

(3) (1945) 26. Tax. C. 472.
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twenty-five years, directing that these monies should be 1952
under the sole "control" of his wife BOUCK

to be used by her to maintain a home for herself and my children, for V.
MINISTER

the maintenance of my wife and my children, for the proper education M S
of my children, and otherwise for the benefit of my wife and my children NATIONAL
as my wife in her sole discretion may from time to time determine. REVENUE

The testator further provided that any monies to the Kellock J.

credit of the account "not required by my wife for the
purposes aforesaid" should be returned to capital. In the
event of the death of his wife before all the children should
have attained the specified age, he directed, similarly, that
the guardian whom he had appointed for his children
should have control of the monies to the credit of the
account
to the extent required to provide for the maintenance, education and
benefit of my children as the said guardian in her sole discretion may
from time to time determine in the same manner as my wife if living.

By para. 7 he further provided that from and after the
time when "all" his children should have attained twenty-
five, his wife was to be paid one half of the net income of
the trust fund for life, and each of the children one quarter
during their respective lives, with the further provision
that in the event of the net income being less than $10,000
in any year, the deficiency should be made up out of
capital. The trustee was also given a discretion to make
further payments out of capital should even this sum be
insufficient to provide for the proper maintenance of the
wife and children. From and after the death of the wife,
all of the income was to be paid to the children equally.

By para. 9, it is provided that upon the death of either
of the children without issue, the income "which would
have gone" to the deceased child if living, should, during
the lifetime of the testator's wife and the surviving child,
be paid to the surviving child, with the proviso that

In the event of the death of my son without issue but leaving a wife
surviving, the share of the income which would have gone to him if
living shall be paid * * * to his wife until her death or until
she remarries, whichever shall first occur.

Para. 10 provides that upon the death of his daughter
leaving issue, then until the death of the testator's wife
and son, "the share of the income which my daughter
would have received if living" should, until all the issue
should have attained twenty-five years, be paid to his
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1952 widow if living, or if not, to his son, to be used for the
BouCK maintenance and education of the issue of the daughter

' until all should have attained the age of twenty-five, and
OF should thereafter during the same period be paid to the

NATIONAL.
REVENUE issue.

Kellock J. Similarly, it is provided by para. 11 that upon the death
- of his son leaving issue, then until the death of the testator's

wife and daughter, the share of the income "which my son
would have received if living" should, until the issue
attained twenty-five years, be paid to his son's widow for
the maintenance of herself and the issue and the education
of the issue until all shall have attained twenty-five years,
and thereafter during the lifetime of his daughter and the
testator's widow, be paid to the wife and issue of his son,
with the proviso that in the event of the death or remar-
riage of his son's widow, then "her interest in the said
income" should cease, and the share "which should have
gone to her" shall go to the issue. The will contains an
ultimate trust, upon the death of the testator's children
and wife, for the benefit of his grandchildren who attain
twenty-one years.

It seems plain on the scheme of this will, that, for
example, should the son marry and die before attaining
age twenty-five, his widow and children, if any, would
stand in his stead with respect to the income. It does
not appear that it was the intention of the testator that
all benefit in respect of income to the widow of the son
and the son's issue should depend upon the son himself
having attained the specified age. It is to be observed
that the term of existence of the "income account" in
para. 5, as well as the coming into operation of the pro-
vision with respect to payment of specific shares of income
to the wife and each of the children, depends upon ALL
the testator's children reaching the age of twenty-five years,
an event which would, in the case put, never happen.

The testator left surviving two children in fact, a son
and a daughter, neither of whom has as yet attained the
age of twenty-five years. In the existing circumstances,
the provisions of para. 5 are the operative provisions, and
although the income is under the sole control of the wife,
the income is not, in my view, hers absolutely, but is im-
pressed with the obligation, to use no other word, that it

[195232
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be devoted to the objects provided for in that paragraph. 1952
I think, therefore, it cannot be said that the entire income BoucK
is to be regarded as that of the widow for purposes of The MINISTER
Income Tax Act. OF

While the provisions of this will are not the same as REVENUE

those in question in the will under consideration in Singer Kellock J.
v. Singer (1), it is to be observed that even on the terms -

of that will, it was held that while the mother had a
discretion, she was subject to an obligation. The court
approved of the judgment of the Chief Justice of Ontario
in the Appellate Division (2), Meredith C.J.O., at 611,
said:

Apart from authority, I should have no doubt as to what the testator
meant, or as to what the language he has used to express his wish
imports, and that is, that his wife should be entitled during her widow-
hood to receive the income, subject to an obligation on her part to
maintain the children out of it, but leaving to her discretion the manner
in and extent to which provisions should be made for any child, a
discretion not subject to control or interference by the court so long
as it should be exercised in good faith * * *

The learned Chief Justice thus viewed the decision of the
Court of Appeal in Allen v. Fumes (3).

In Allen's case, the gift was to a father for life "for the
support and maintenance of himself and children." The
defendant had been appointed receiver of the interest of
the father, the plaintiff, and although there was no trust
constituted in favour of the children, the court would not
permit the receiver appointed at the instance of creditors
to take the whole, but allocated three-quarters of the in-
come for the support of the children.

In Re Booth (4), a similar result was arrived at where
the mother had become bankrupt and her trustee in bank-
ruptcy claimed the whole of the income. North J. directed
an inquiry as to the amount which should be allocated to
the children. Although he proceeded on the basis of trust,
the result does not differ in a case of this character whether
the case be one of trust or "obligation."

Where, as in the case at bar, income is placed under the
control of a wife and mother for the benefit of herself
and children, she being under obligation so to apply it, it
would appear to be a contradiction in terms to say that

(1) (1916) 52 Can. 8.C.R. 447. (3) (1893) 20 A.R. 34.
(2) 33 O.L.R. 602 at 610 ff. (4) (1894) 2 Ch. 282.
60381--S
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1952 her interest is absolute, and yet that, while her discretion
BOUCK will not be interfered with so long as it is being exercised

M V bona fide, the court will interfere where she is not acting
OF properly in the application of the income, or where creditors

NATIONAL
REVENUE intervene for the purpose of seizing it. The fact that the

KellockJ. court will thus intervene indicates that the obligation in
favour of the children fastens upon the res itself.

In Re Coleman (1), a testator gave his residue to
trustees, directing them to apply the income
towards the maintenance, education and advancement of my children in
such manner as they shall deem most expedient.

until the youngest should attain twenty-one, with a gift
over to the children as his wife should appoint, and in
default of appointment, then equally to the children then
living.

One of the children had assigned his interest to the
plaintiff, and it was held that the latter was entitled to
such
moneys or property, if any, as may be paid or delivered, or appropriated
for payment or delivery

by the trustees to the assignor. I think equally, in the
present case, that the wife, being obligated to apply the
income needed for the benefit not only of herself but also
for the children, although her discretion is absolute, as
was that of the trustees in the case just cited, has an in-
terest limited to that which she appropriates for herself,
and the children become entitled to the remainder in the
proportions she from time to time determines.

The appellant in the returns filed claimed on the basis
of an equal apportionment of the income as between her-
self and the children. The total amount in question is
$3,797.26 and this is in respect of the period from the date
of the death of the testator on the 19th of July, 1944, to
the end of that year. Although the Minister is always in
a position, under s. 41 of the statute, to obtain additional
information from the taxpayer, no request was made, and
the agreed statement of facts contains a statement that the
appellant estimates the minimum annual expense of main-
taining the children was 85,000. For the period under

(1) (1898) 39 Ch. 443.
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review this is approximately $2,500. When the main- 1952

tenance of the appellant herself is taken into consideration, BOUCK
the total maintenance for the three approximates the MVsm
amount of income here in question. This tends to support oF

the basis of allocation upon which the income tax returns REVENUE

were made. KellockJ.

I do not think the failure of the appellant to keep an -

exact account, in the circumstances here present, affects
the matter. It is obvious that the expense of maintaining
the two children as well as the widow herself was substan-
tial. The family was living as a unit in the home main-
tained for them, as the testator directed, and a very sub-
stantial part of the account would consist of items appor-
tionable only by dividing into three parts. Special expen-
ditures for the benefit of any one of the objects of the gift
of income would, of course, stand on a different footing,
but the appellant had other income of her own, and if
there were such special expenditures, she was entitled to
use her own income for the purpose if she saw fit. Accor-
dingly, I think the appellant has sufficiently met the onus
resting upon her.

I would allow the appeal with costs.

Appeal allowed with costs.

Solicitors for the appellant: Porter, Allen & Mac-
Kimmie.

Solicitor for the respondent: H. W. Riley.

60381-31
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1952 THE VANCOUVER GENERAL A
*Feb. 12,13, HOSPITAL (DEFENDANT) .........

14, 18, 19.
*May 12. AND

ELIZABETH MILDRED FRASER,
executrix of the estate of GORDON RESPONDENT.
ARTHUR FRASER, Deceased
(PLAINTIFF).......................

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA.

Master and servant-Hospitals-Liability of hospital for negligence of
interne-Patient discharged with broken neck-Interne incompetent
to read X-rays and failed to consult radiologist-Whether discharge
was the cause of the death of the patient.

The respondent's husband, following an automobile accident, was admitted
at night into the emergency ward of the appellant hospital. There,
he was examined by the internes on duty and X-rays were taken.
The films were not submitted to a radiologist who was on call, but
the internes, although not competent to read them, proceeded to do
so and advised the family physician that they had found nothing
abnormal, with the result that the patient was discharged from the
hospital with a dislocated fracture of the neck. The following day,
he was re-admitted to the hospital by his own physician after the
X-ray films had been examined by a radiologist, but died a few days
later.

The jury rendered a general verdict against the appellant and this was
affirmed in the Court of Appeal for British Columbia.

Held (Locke J. dissenting), that the appeal should be dismissed and the
action maintained.

Held: The hospital undertook to treat the patient and was responsible
for the negligence of its internes; and there was evidence on which
the jury might properly find that the death of the patient resulted
from his discharge from the hospital due to the interne's negligence
either in not reading -the X-ray films correctly or in not calling a
radiologist.

Per Locke J. (dissenting): The hospital undertook to give the patient
both nursing and medical attention, and the negligence of the interne
would render the hospital liable for any resulting damage; there was
however no evidence from which the jury might properly draw the
inference that the ileus, which caused the death, resulted from his
failure to properly diagnose the nature of the original injury or from
anything done by or on behalf of Fraser in reliance upon his advise.
(Ryder v. Wombwell (1868) L.R. 4 Ex. 32 referred to).

APPEAL from the judgment of the Court of Appeal for
British Columbia (1), affirming a judgment rendered pur-
suant to the general verdict given by the jury in favour of
the plaintiff-respondent in an action for damages.

*PRESNT: Kerwin, Rand, Kellock, Cartwright and Fauteux JJ.
(1) [19511 4 D.L.R. 736; 3 W.W.R. (NS.) 337.
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Alfred Bull Q.C. and E. A. Burnett for the appellant. 1952
The responsibility for the discharge of the patient was vANCOUVM

assumed by the deceased's own doctor as appears in the S
evidence. But if it could be said that there was evidence v.
on which the jury could find that that responsibility was R

passed back to the interne and that he accepted such
responsibility, the following submissions are made: (a)
the responsibility was still that of the patient's physician
but if he delegated it to someone else that was merely his
method of discharging his responsibility; (b) if the interne
accepted the responsibility to use his own judgment on the
instructions of the physician, such action would not be
within the course of the interne's employment so as to make
the hospital responsible for his actions; (c) The Sisters of
St. Joseph v. Fleming (1), C.P.R. v. Lockhart (2), Plumb
v. Cobden Flour Mills Co. (3), Bugge v. Brown (4), Dallas
v. Home Oil Distributors (5) and Goh Choon Seng v. Lee
Kim Soo (6); (d) if the patient's own physician was not
called by the respondent as a witness, the inference is that
his evidence would not have been in favour of the
respondent.

The discharge from the hospital was not the cause of
the death. To show that it was is an extremely heavy
burden and if closely examined would appear incapable of
proof. The respondent had to show by a preponderance
of evidence that the deceased would not have died had he
not been discharged. The respondent's expert witness
failed completely to connect the discharge with the death,
and the witnesses for the appellant did not attribute the
death to that cause.

There is no evidence of any negligence on the.part of the
appellant. The case is put on the basis of the decision in
Vancouver General Hospital v. McDaniel (7), because this
case is one of vicarious responsibility and not one of direct
attack on the system of the hospital.

The negligence alleged i.e. that the hospital discharged
the patient when the interne ought to have known that
he had suffered a dislocated fracture of the neck is not

(1) [19381 S.C.R. 172. (4) (1919) 26 Can. S.C.R. 1.10.
(2) [19421 A.C. 591. (5) [19381 S.C.R. 252.
(3) [19141 A.C. 62. (6) [19251 A.C. 550.

(7) [19341 4 D.L.R. 593.
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1952 negligence in law. It is submitted that the interne made
vANcouVm a careful examination of the X-ray films and consulted

GoNRAL with the other interne on the reading. He did not perceive
v. that there was a dislocated fracture because he did not have

the expert knowledge necessary properly to read the film.
If he did not have such expert knowledge he could not be
negligent in his reading. Abel v. Cooke and Lloydminster
and District Hospital Board (1), Rich v. Pierpont (2) and
Seare v. Prentice (3).

There is no dispute that the interne was an employee of
the appellant and if negligent that the hospital would be
liable.

Paul D. Murphy for the respondent. There was evidence
to support the jury's finding that the appellant was negli-
gent in discharging the deceased and that the employees
of the hospital knew or ought to have known that the
deceased at the time of the discharge had a dislocated
fracture of the neck: the patient's complaints and the
observed and observable symptoms of his condition, the
failure of the interne to call the radiologist, etc. The
charge of the trial judge has not been challenged on the
issue of negligence and there was evidence upon which the
jury could find that the appellant was negligent; McConnel
v. McLean (4).

There was evidence to support the jury's finding that
the deceased was discharged by employecs of the appellant
and not by his own physician. It is common ground that
the physical discharge was by the hospital. That estab-
lished a prima facie case against the hospital. The onus
was then on the appellant to prove that the patient's
physician discharged him. No doctor can have a patient
in his care without seeing and diagnosing him and only
the interne saw him. Therefore, Dr. Blair was not his
doctor in this case. Dr. Blair could rely on the information
given by the interne who was fully competent as a duly
qualified practitioner and servant of the hospital. If Dr.
Blair told the interne: If you think he can be discharged,
go ahead. Then it becomes the discharge by the hospital.

There was evidence to support the jury's finding that the

(1) [19381 1 W.W.R. 49.
(2) (1862) 3 F. & F. 305.

(3) 103 E.R. 376.
(4) [19371 S.C.R. 341.
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deceased's discharge caused his death. There was direct 1952
evidence of nerve injury or cord pressure arising out of his VAoUVER

discharge. There was also evidence from which this could AE R

be inferred by the jury. There was also evidence that the v.
discharge caused other fractures and dislocation i.e. addi- FSE

tional injury contributing to nerve injury or cord pressure.
In the particular facts of this case the appellant is

legally liable for the negligence of its internes: Evans
v. Liverpool Corp. (1), Hillyer v. St. Bartholomew's Hos-
pital (2) and Sisters of St. Joseph v. Fleming (3).

The facts were put to the jury, no attack was made on
the charge to the jury and the jury could reasonably come
to the conclusion to which they arrived.

KERWIN J.:-There can be no question but that the
appellant hospital undertook to treat Fraser. The latter
was entitled to expect that the hospital would have some-
one in attendance who could correctly read the X-ray film
or who would call in assistance for that purpose, as was
provided for by the constitution of the hospital. The
appellant's system is not attacked as provision was made
therein -for an interne, if he considered it necessary or
advisable, to call in a radiologist. Before this Court the
appellant advanced no claim that if Dr. Heffelfinger were
at fault it would not be responsible for the results of his
negligence.

I agree with the conclusions of my brothers Rand and
Kellock that, upon a charge that has not been objected to,
it was open to the jury to find (a) that Dr. Heffelfinger
was negligent either in not reading the X-ray film correctly
or in not calling in a radiologist; (b) that the appellant
through Dr. Heffelfinger negligently discharged Fraser;
(c) that such negligence caused Fraser's death.

The appeal should be dismissed with costs.

RAND J.:-The respondent is the widow of a ship's officer
who died in the Vancouver General Hospital in the follow-
ing circumstances. Shortly after 11:00 o'clock on the night
of March 8, 1949, following an automobile accident, the
deceased was brought by ambulance to the emergency ward
of the hospital. There were lacerations on his forehead,

(1) [19061 1 K.B. 160. (2) [19091 2 K.B. 293.
(3) [19381 S.C.R. 172.
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1952 and he complained of pain and stiffness in his neck. At the
VANCOUVE time the ward was in the charge of Dr. Davies, serving as
GOEP"L an interne. At midnight, Dr. Heffelfinger, also an interne

v. came on duty. Before he arrived, Dr. Davies had com-
municated with Dr. Blair whose name had been given by

Rand J. the injured man's wife as the family doctor, and had
ordered an X-ray to be taken of the injured neck. Later
a general examination, including movements of the head
and a neurological test, was carried out by Dr. Reffelfinger

The X-ray plates were received shortly afterwards, and
Dr. Heffelfinger, with Dr. Davies who had remained in
the ward, examined them. Dr. Heffelfinger then telephoned
Dr. Blair, with a result that can best be indicated by the
entry in Dr. Heffelfinger's record: "Dr. Blair aware, and
agreed to discharge and to see about eleven next a.m.",
meaning the discharge of the patient, who was to see Dr.
Blair the next morning.

Dr. Heffelfinger thereupon instructed the patient to
return home. At this time stiffness of the neck prevented
a flexion reaching closer than one inch from the chest:
the patient was in pain; and as he left the hospital, ap-
proaching 3:00 o'clock a.m. to enter a taxi, he was holding
his head in his hands, somewhat bent forward. He was
31 years of age, over six feet in height, and had to stoop
to enter and leave the taxicab; and the route home passed
over a number of railway tracks.

During the remaining hours of the night he was restless
and about 9:00 a.m. Dr. Rennie was called, who reached
the home around 2:00 o'clock in the afternoon. Later in
the evening, after receiving, apparently, a report on the
X-ray plates, Dr. Rennie ordered the patient back into the
hospital which, approximately 24 hours after his discharge
from the emergency ward, he reached shortly after 1:00 a.m.,
March 10.

He was then suffering from pain in the back of the neck,
his neck was held rigid, and his face was flushed, and he
was at once placed on a fracture board. Morphine was
administered at 1:30 and at 2:00 he was asleep. At 5:00
a.m. there was less pain in his neck but pain in midback
was becoming troublesome. At 10:00 a.m. he was more
comfortable but extremely thirsty.
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On the re-admission, there was abdominal distension 1952
evidencing in fact the early stages of a condition described vANCOUVER

as an adynamic ileus; and as this is one of the vital facts HNERAL
in the case, it must be made intelligible. The intestinal v.
tract is controlled by two sets of nerves, the sympathetic FRASR

and the parasympathetic. The latter furnish the stimulus Rand J.

of contraction and the former the reactive correlative of
dilation or relaxation. At points in the tract there are
valves that control the passage of matter along it, one of
which is at approximately the junction of the small and
large intestines. When the muscles of the former are con-
tracted, this valve tends to open, and when they relax it
tends to close. These nerves, as they proceed from the
brain, pass the area of the injury laterally within the spinal
cortex, emerging somewhat farther down. When they are
damaged or irritated, their functioning may be disrupted.
In that case, the intestinal muscles remain relaxed and
the valve closed, and in the course of time putrefaction
sets up in the matter retained. - This produces gas, disten-
sion occurs, and the contents become forced back into the
stomach and up through the esophagus; some may enter
the lungs through the respiratory passages, and some be
expelled as vomit. In short, a virtual reversal of the
intestinal process may result with serious effects on other
functions.

The X-ray plates actually revealed a fracture dislocation
of the axis or second cervical or neck vertebra. The frac-
ture was vertical and slightly behind the center line of the
canal. There was a complete separation and a forward
dislocation, involving the atlas and the skull, of one-third
of a centimeter, on the right side of the arch or ring of the
vertebra through which the cord passes; and on the left
side there was a fracture commencing in the arch and
running into the body of the vertebra, which is the front
portion. It has not been made clear whether the latter
originated or splintered on the inside or outside of the
arch; Dr. Fahrni, an orthopaedic specialist, called in by
Dr. Rennie, spoke of the loose portion on the right side as
moving on a hinge, and that would seem to imply a split
on the inside. As disclosed by the autopsy, a forward dis-
placement of the axis on the third vertebra could be
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1952 elicited by moving the head, which might mean a move-
VANCOUVER ment of the entire axis. Dr. Fahrni spoke of the vertebra

EN"IAL as being "unstable." There was hemorrhage where the
V. ligaments of the neck had been torn on the right side; and
-E the brain tissue and the upper segments .of the cord were

Rand J. found to be watery with oedema.
At 12:30 p.m. Dr. Fahrni made his first visit. He did

not then consider it safe to put the patient through the
motions of another X-ray picture. In addition to what
the X-ray plates indicated, and the abdominal distension,
there was an absence of borborygami, the normal gurgling
sound from the intestines, with the abdomen tympanitic to
percussion. What the situation demanded was obvious,
to restore the intestines to their normal functioning, and
to remove any possible complication by eliminating the
dislocation in the axis. The patient's body was thereupon
placed in extension, that is, so that the head, by its own
weight, would tend to fall back: later, at 6:00 p.m., traction
was applied, which means that extra weight was added to
the downward drag of the head itself. The usual neuro-
logical reaction tests for evidences of nerve disturbance
were made, but none found.

As a similar test had shown a similar result in the
emergency ward, this is taken by Mr. Bull as demonstrating
that there had not, up to the time of the re-admission, been
any nerve injury resulting from the fracture. But this
view takes no account of the significance of distension and
the other conditions present upon re-admission. It disre-
gards also the fact that from 1:15 a.m. until 12:30 p.m.
when the test by Dr. Fahrni was made, the patient had
lain on the fracture board; and from the medical evidence
it was open to the jury to infer that in that time, through
the automatic reaction of the muscles, the dislocation might
have been reduced sufficient to mitigate pain and nerve
irritation provoked between the discharge and the re-
admission. That there was such an irritation is deduced
by the respondent from the fact of the ileus; Dr. Kempt
draws that conclusion: and Dr. Naden, an orthopaedic
specialist, agreed that the conditions on re-admission could
be evidence of nerve injury or irritation notwithstanding
there appeared to have been no physically demonstrable
neurological change.
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But Mr. Murphy is not confined to nerve injury trauma 1952
as the instigating factor of the ileus. Admittedly the VANCOUVER

causal agencies in that derangement are obscure. Dr. Fahrni G,,,,
was emphatic that here was a case, from the beginning, V.
for the utmost care in treatment and the immediate im- -

mobilization of the injured area. The fact that on one Rand J.
occasion after the dislocation had been eliminated, the
patient had got up and walked across the room involved
so much risk of displacement that Dr. Fahrni had an X-ray
taken as the patient lay in bed, indicates the importance
he attached to eliminating any possible effect on the ileus
of the dislocation. He agreed that the shock of such an
accident would undoubtedly disturb the autonomous nerve
systems, including those controlling intestinal action; and
that its onset could have been hastened by the 24 hours'
neglect. He hesitated significantly in speaking of the watery
or oedematic condition of the cord, the "degeneration"
mentioned in the death certificate: it indicated pathological
change which he thought more likely to be a circulatory
change than an injury, if ante mortem; and the "moot
point" was whether it was post or ante mortem.

Neither Dr. Fahrni nor Dr. Naden presented any theory
of the cause of the ileus. Dr. Fahrni admitted frankly that
he had none. Dr. Naden speculated somewhat between a
range from the patient's lying on his back on the fracture
board to any degree of pathological change or involvement
of the nerves, including nerve irritation, of which the ileus
itself could be evidence. He played with the idea of
dehydration of the patient's body on the footing of his
alcoholic breath. This, in a proper case, would produce
an imbalance in the equilibrium of vital processes; but in
the situation here his suggestion could properly be treated
by the jury as quite beyond any relevancy to the task
before them. In relation to the posture on the bed, what
he apparently meant, although he did not trace the sequen-
ces, is that in the case of such a man, well built and
physically vigorous, to arouse notions of injury and to place
him under a regimen of such constraint might in some way
set up functional nerve irritability. But the ileus was in its
first stages before such a posture or the fracture board had
appeared.
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1952 On the other hand, the medical evidence is convincing
VANCOUVER that the case was one that from the beginning called for

GONERAL the strictest care until the condition had been fully diag-
HIOSPITAL

V. nosed. The stiff neck-the broken neck, with the skull
FRASER itself displaced-and the pain, were danger signals of un-
Rand mistakable nature and called for only one mode of treat-

ment. Dr. Naden at one point gave it as a considered
judgment that if at that moment the patient had been
told to go home and forget that he had been in an accident,
he "would have been alive today"; but this was followed
by the admission that in all likelihood he would have
followed the same course of treatment as Dr. Fahrni, and
by such other concessions and qualifications as, in the light
of the stark facts, most likely nullified his evidence in its
entirety.

It was agreed that in the absence of a destructive lesion
to the cord, a broken vertebra is not in these days, as form-
erly, looked upon as a grave injury, and the normal prog-
nosis is recovery. There may, of course, be cases in which
the fracture and even dislocation may be such as to call
for no treatment whatever; the bone, in such cases, adapts
itself to the new position and may have either no or slight
effects thereafter. But even where great care and competent
treatment are called for, recovery is normally to be expected.

The jury must then have looked for some circumstances
out of the ordinary of such a character as could properly
be taken to be the significant factor in the situation before
them. What must be kept in mind is that finding the cause
is for the jurors and not the experts. These specialists are
to assist the jury, not to direct them and much less to
determine the fact to be found. And that finding is to
be gathered by the jury from all of the circumstances,
including the opinions of the professional men, but weighing
them in the total complex of the controversy.

Viewing that complex as a whole, then, how can it be
said that the jury could not here adjudge the unique cir-
cumstance that this man was subjected to a deprivation of
initial vital care and treatment for 24 hours to be the
essential and operative factor in bringing about what fol-
lowed? No other factor has been seriously suggested. Fatal
consequences in injuries of this kind, as the evidence indi-
cates, have too frequently been traced to just such initial
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failures; and that they could find that this delinquency 1952
most probably led to the onset of the ileus in an aggravated VANCOUVER

GENERALdegree that steadily deepened until death in five days, is, HOSPITAL
I think, undoubted. The alternatives, that this man was V.
of a type peculiarly susceptible to ileus or that death FRASEB

would inevitably have ensued the accident, have not in Rand J.

the evidence the support of a syllable.
But there are two remaining grounds. Mr. Bull argues,

first, that there was no negligence on the part of the
interne, Dr. Heffelfinger, and secondly, that the discharge
of the patient was by his own doctor and not by the hospi-
tal. These really merge into one question: was there any
negligence on the part of the hospital which caused or
contributed to the day's absence from the hospital? and
that I now examine.

At the threshold of the enquiry stands this question:
what did the hospital undertake toward the deceased when
he entered the emergency ward for treatment? As can
at once be seen, various matters enter into that determina-
tion. Mr. Bull introduces the regulation of the hospital
dealing with the procedure in that ward; it is contained
in the Hospital Manual, and is as follows:-

Any member of the house staff called to the emergency department
must respond promptly. It is imperative that every emergency case be
examined immediately and given such first aid treatment as is necessary
on admission for making him as safe and comfortable as possible. After
this, get in touch with the patient's physician and act under his orders.
Specific instructions are posted in the emergency department. Report
forms are to be completed in each case.

This was supplemented by the evidence of Dr. Seymour,
the assistant medical director. Interneship is a preliminary
hospital experience for young doctors, but whether volun-
tary or required does not appear. In this case, Dr. Heffel-
finger was under a contract which had run for approxi-
mately nine months, and during that time he held a
temporary license to practice medicine within the confines
of the hospital.

That primary undertaking, symbolized in the scope of
real or apparent authority of the interne, is to be gathered
from all the circumstances of the entrance of the patient
into the hospital, of what is sought by him and the nature
of what is done to and for him. There is first the fact
that he enters a hospital to which sick or injured persons
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1952 resort for treatment; the patient would see both a doctor
VANCOUVE and a nurse; a preliminary examination is made of him,

HOSPIAL in which all the usual questions of a physician are put to
v. him; there is an enquiry as to the family physician, who

is spoken to on the telephone: there is the order for the
Rand J. X-ray, the interpretation of it, and the report made to

the physician: all the ritual and paraphernalia of medical
service. From all this it is clear that although the hospital
indicates the interposition of the family physician, the
interne is to be more than a mere untutored communicant
between him and the patient. By the terms of the regula-
tion, he is to "examine immediately and get in touch with
the physician and act thereafter under his orders;" but
for that examination and report he must use the undertaken
degree of skill, and that cannot be less than the ordinary
skill of a junior doctor in appreciation of the indications
and symptoms of injury before him, as well as an apprecia-
tion of his own limitations and of the necessity for caution
in anything he does.

Dr. Heffelfinger's evidence is all we have on his report.
He says: "I only gave him my findings and let him decide
what to do with it-I described my findings in examination
-and the X-ray findings, and asked him what he wanted
to do about it, and the outcome of it was that he asked
me to discharge him and come around in the morning"; and,
speaking of the work of an interne generally, "also for the
reason to report the results of my examination as well
. . . . it is part of the routine under circumstances such as
that to look at the films and report them to the attending
doctor." He claims to have warned Dr. Blair that he had
had only a limited experience with X-ray plate reading;
but he had come to the opinion that there was no fracture;
and that he may have expressed that opinion, and also
that it would be safe to allow the patient to leave, could
be drawn from his evidence.

Now, was that opinion one that ought to have been
given here by Dr. Heffelfinger without such qualifications
as would have nullified it in the ears of Dr. Blair? The
indications on the plates were perfectly clear to him at
the trial; would the jury be warranted in concluding that
holding such an opinion he would be unlikely to convey a
true picture of the patient's condition, including that

46 [1952



2 S.C.R.] SUPREME COURT OF CANADA

evidence of it which was described to the jury by his wife? 1952
The stark facts, the danger signs, that should have de- VANCOUVER

manded verification to any doctor, interne or not, were GENERAL
HOSPrrAL

the rigid neck and the pain. In the presence of these, to be V.
able to minimize the injury as he did on the departure from FRASER

the hospital, when the victim of it was suffering from a Rand J.

displaced skull, would justify the inference that his report
to Dr. Blair must have been a pallid or deprecatory des-
cription of the clinical facts; and even though there may
have been sufficient as it was to arouse the suspicions of
Dr. Blair, that would not excuse its inadequacy or its
falsity in fact.

Dr. Heffelfinger went beyond the mere communication
of Dr. Blair's advice or instructions to the patient. On the
wife's evidence, he actively reasured both the deceased
and her, notwithstanding her hesitant acceptance of it, that
there was nothing seriously wrong and no ground for
anxiety. He was, of course, acting in good faith, but he
failed, not, it may be conceded, in reading the plate in-
correctly, but in not being more acutely sensitive to the
grave symptoms that stood out before him and in not
exercising caution against his inexperience, in not seeking
verification. That misreading, concurred in apparently by
Dr. Davies, and, on the communication, by Dr. Blair,
created in him a settled opinion of the worst possible error.
In these reassurances he was not exhibiting the skill and
care which the hospital undertook would be exercised in the
ward; and that insufficiency, regardless of whether or not
he was acting on behalf of Dr. Blair, was the agency that
gave rise to the fatal event that followed. On those assur-
ances, the husband and the wife placed reliance and acted.
The jury had before it evidence from which it could conclude
that his duty as the representative of the hospital toward
the patient was not, in the circumstances, performed by
allowing the injured man to leave in the condition in which
he was: and for that the hospital must answer.

I would therefore dismiss the appeal with costs.

KELLOCK J.:-Contrary to the appellant's contention,
there was evidence, in my opinion, upon which the jury
were entitled to find that the hospital did undertake to
treat the deceased and negligently discharged him in what
was actually a serious condition.
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1952 The deceased was admitted at 11:10 p.m. of March 8,
VANCOUVER and shortly after, his wife, upon being notified and asked

GENERAL the name of the family doctor, gave the name of Dr. Blair.HOSPITAL
V. Dr. Davies, the interne in charge of the emergency ward at

FRASER the time, had already ordered an X-ray to find out whether
Kellock J. or not there was any fracture of the cervical vertebrae

when Dr. Heffelfinger came on duty, about midnight, and
the patient had been X-rayed. Shortly thereafter, he and
Dr. Davies examined the films, concluded that there was
"no gross abnormality," and telephoned that information
to Dr. Blair. According to the report prepared by Dr.
Heffelfinger, Dr. Blair "agreed" to the discharge of the
patient. Dr. Blair had previously been spoken to on the
telephone by Dr. Davies, but as neither was called it is
not known what passed in this conversation.

Dr. Heffelfinger at first took the position in evidence
that he was not qualified to read X-ray films. This he
subsequently modified by saying that neither he nor Dr.
Davies was qualified to give an "expert" opinion. There
was on call at the hospital at all times, however, a radiolo-
gist who could have given such expert opinion had either
Dr. Heffelfinger or Dr. Davies thought it necessary, and
I think it was quite open to the jury to find that the two
internes undertook to read and felt quite competent to
read the particular films. Dr. Heffelfinger testified:

Q. Why did you look at them at all, Doctor?
A. It is part of the routine to, under circumstances such as that, to

look at the films and report them to the attending doctor.

Q. Then you wish the jury to believe that you were qualified to read
X-ray films?

A. In a sense, yes.

Q. Qualify it all you want. What kind of sense? We want to under-
stand this, please.

A. Under the circumstances, I was qualified to read the films, yes,
as an interne, but I was not qualified to give an expert opinion on the
films.

I think there was quite sufficient evidence for the jury to
find that what occurred was in accord with that which the
hospital well understood was its undertaking to the public,
namely to examine the deceased, including examination by
X-rays as a matter of routine, to read the films, and to
report the findings to the deceased's physician. I do not
think the evidence precluded the jury from finding that the
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situation was other than one in which the deceased's 1952
physician was in charge of the whole procedure and was VANCOUVER

accepting sole responsibility for what occurred. OPTA

I think it was open to the jury to conclude that if X-rays SER

of the particular area of the spinal cord here in question Kelloek3.
are difficult to read and require a person with more training
than either of them had, the internes were negligent in
failing to use the means at hand, namely, to call the radiolo-
gist to obtain a proper reading. The whole purpose of the
X-rays was to ascertain whether or not the deceased had
sustained a fracture. In fact he had, and Dr. Heffelfinger,
on his examination for discovery admitted it was obvious
from the X-ray films that such was the case. In my opinion,
therefore, there was ample. evidence upon which the jury
could find negligence on the part of the appellant in con-
nection with the discharge of the deceased from the
emergency ward.

Coming to the question as to whether or not the respond-
ent sufficiently established that the negligence was the
cause of death, it is to be borne in mind that

Conclusions of fact embodied in the verdict of the jury cannot be
subjected to the same degree of re-examination (as in the case of appeals
from a judge sitting alone) for the course of reasoning by which the
verdict has been reached is not disclosed, and consequently, the verdict
of the jury on fact must stand if there is any evidence to support it
and if the conclusion is one at which a reasonable jury when properly
directed, might reasonably arrive.

Watt v. Thomas (1), per Viscount Simon.

It is common ground that the deceased had no involve-
ment of his nervous system at the time of his discharge
from the emergency ward in the early hours of March 9.
Further, all the medical witnesses agree that an injury
such as that here in question need not be serious provided
early treatment is received. It is true that Dr. Naden
gave it as his opinion that the deceased might well have
been alive today had he received no treatment, but he also
said that had he been attending the case he probably would
have followed the procedure which was in fact followed.
The jury on this point, as on all others, were entitled to dis-
criminate as between witnesses and as between different
parts of the evidence of the same witness.

(1) [19471 1 All E.R. 582 at 584.
60381--4
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1952 The certificate of death, the contents of which, we were
VANCmOUVE given to understand, constitute by statute prima facie

GENERAL evidence, discloses the cause of death as "Broncho-
HOSPITAL

v. pneumonia, paralytic ileus. Fracture dislocation of axis
and atlas. Contributory: Softening and edema (degenera-

Kellock J. tion) of medulla and cervical cord." According to the

autopsist, the lungs were edematous and were typical of
bronchopneumonia. These conditions he described as
"terminal," that is, resulting from the paralytic ileus. He
also found edema of the medulla and the upper segments
of the spinal cord as well as a softening in the cord as a
result of the edema. He testified:

Q. Now, so far as the time element is concerned in these injuries,
is it correct that you say the condition, I think you said it, the conditions
were caused by the fracture of the axis, the fracture dislocation of the
axis?

A. That is correct, or an injury to the neck, which resulted in the
fracture dislocation.

This answer was understood by all counsel concerned as
a statement that the edema both of the lungs and of the
cord were "terminal" in the same sense, that is, as resulting
from the ileus. Dr. Kemp, called for the respondent,
testified in chief as follows:

Q. Assuming . . . he dies of a paralytic ileus which, as Dr. Harmon
says, caused at least two terminal conditions, bronchopneumonia-I have
forgotten the other-

A. Edema of the lung.
Q. Thank you, doctor. Edema of the lung, and softening of the cord

and edema of the cord.

Counsel for the appellant proceeded on the same footing.
Before dealing further with the respondent's evidence,

it will be convenient to refer to evidence adduced by the
appellant. Dr. Fahrni, who was called to attend the
deceased on his re-entry to the hospital, but who did not
see him until approximately 12:30 p.m. of March 10, made
a neurological examination similar to that conducted by
Dr. Heffelfinger when the patient was in the emergency
ward. Dr. Fahrni, after stating that this examination
indicated "no sign of any neurological involvement," then
gave the following answers:

Q. When you say that, do you mean not only the spinal cord but
the nervous system? Generally speaking, the nervous system?

A. Yes.

[195250
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Q. And when you say the nervous system, do you mean including 1952
the central nervous system-not only the central nervous system but the
sympathetic and parasympathetic nervous system? GENERL

A. That is a difficult question to answer, in that anyone who has had HOSPITAL

any injury has nearly always obvious upsets in their automatic nerve V.

system. FRAsER

It is clear, I think, on the evidence, that when the Kellock J.

deceased returned to the hospital in the early morning
hours of March 10, his abdominal condition indicated that
the ileus had already set in. Dr. Fahrni says that the
"first symptom" he observed of the ileus was distension
of the abdomen, and Dr. Naden, who was called on behalf
of the appellant, testified that when the deceased got back
to the hospital, it was his understanding that the condition
then existed. That this was accepted at the trial appears,
I think, from the following cross-examination of Dr. Kemp
by counsel for the appellant:

Q. Speak up.
A. It was read to me in evidence that the man on re-entering hospital

had abdominal distention, and what is known as meterism, or gas, which
correctly means a swelling which would indicate an early ileus.

Q. What you say, of course, appears in the medical chart. There
was some distention of his abdomen.

A. Yes, sir.

The medical chart referred to is the "history sheet" which
discloses the condition referred to, with respect to which,
in the course of his cross-examination of Dr. Fahrni,
counsel for the respondent stated, without correction from
any quarter,

That history sheet is obviously made up when Mr. Fraser comes back.

The case was expressly put to the jury on this footing by
the learned trial judge in his charge, and there was no
objection on this point by counsel for the appellant. I
think, therefore, it is too late for the appellant to take
any other position.

With respect to the activities of the deceased subsequent
to his discharge from the emergency ward and prior to his

re-entry to the hospital, Dr. Fahrni testified that these

could bring about a speeding up of the onset of shock, and
further,

Q. Yes?
A. The other thing is that the cervical spine was obviously unstable,

and it could have gone on with further displacement and put pressure on
the spinal cord.

60381-41
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1952 In answer to the question as to whether or not there was
VANCOUVER any evidence of that happening, the witness said there was

GENERAL none. However, Dr. Naden testified:
HOSPITAL

V. Q. There were no neurological signs of any kind or description
FRASER whatsoever?

Kellock J. A. Not when he was discharged from the hospital or at any other
- time.

Q. Except the bowel distention.
A. That's not a neurological sign.
Q. It might be a sign of neurological injury, or nerve injury?
A. Yes, I think one would have to'say that that is a possibility, but

once again in this patient, and it is this patient we are speaking of, in
this patient as far as it has been physically possible to demonstrate there
was no evidence of neurological change.

He subsequently said with respect to the bowel dis-
tention:

There is no evidence that this was caused by nerve injury. It is
evidence of nerve irritation, but -the evidence could be from nerve
irritation by traction on the sympathetic plexus and lower dorsal and
upper lumbar region, which is the reason you get a paralytic ileus in
abdominal-post-operative abdominal conditions from traction of the
sympathetic plexus which is not-which one cannot call injury apart
from traction and not injury in the interpretation I make of your
question.

There had been, of course, no traction by external means
to which the deceased had been subjected prior to his re-
entry into the hospital, and no evidence at all of any
other traction. Without explanation, and the witness gave
none, this reference to traction was quite irrelevant. Dr.
Naden also said:

Q. Well now, doctor, what I want to know is-and what I want the
jury to know-is this, can, in your opinion, a paralytic ileus be brought
about by reason of an injury (a) to the spinal cord; (b) by an injury to
the sympathetic nervous system?

A. It can be. It can be.

Dr. Fahrni expressed the view that the type of fracture
from which the deceased suffered was not one which tended
to close the canal of the spine as the head is carried forward,
but rather which opened the canal the further the head
was taken forward,
and unless the head is taken extremely far forward, there would be no
pressure on the cord at all.

Dr. Fahrni also said that when he was called into the
case and met the deceased's doctor, Dr. Rennie, at the
hospital, he was shown the X-rays which had already been
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taken. When he testified, therefore, that there would be 1952
no pressure on the cord of the deceased unless the head VANCOUVE

was moved "extremely far forward," he was aware of the GENERAL

nature of the fracture and the dislocation, and with that V.
knowledge he had already testified that the cervical spine
of the deceased was "obviously unstable" and "it could Kellock J.

have gone on with further displacement and put pressure
on the spinal cord."

Dr. Fahrni also said that, according to the X-ray, the
dislocation "went one third of a centimetre," which, how-
ever, was not the maximum extent of the dislocation; it
probably went "a little bit further," at the time of the
accident, and "could be pushed forward again by forward
flexion of the neck," which was one of the dangers to be
avoided. So much so was this the case that when Dr.
Fahrni took charge of the deceased, he did not consider it
"safe" to put the latter through the motions of having
X-rays taken to see whether, as a result of the deceased's
activities, any increase in the displacement had occurred.
He said that whether or not a greater dislocation had
occurred could have been ascertained exactly by taking
an X-ray picture, and that on his re-admission he would
want to know whether any change either in the dislocation
or the extent of the fracture had occurred "for one reason
only," and that was "to ascertain whether there had been
any pressure on the cord."

Q. That is very important, isn't it?
A. Yes.

He further testified:
Q. There wasn't anything particular about his condition, was there,

that prevented you from taking an X-ray?
A. No, except that I didn't want him moved.
Q. Why didn't you want him moved?
A. I wouldn't want anyone moved in a condition of that nature,

unless there was a particular indication for it.
Q. You mean, doctor, that you wouldn't want him to indulge in

any activity at all? Is that what you mean?
A. Yes.

Q. Yes, but you could have got the portable machine in?
A. The movements are not in moving his bed along the hall there,

but in actually taking the film and placing the cassettes behind his head
and so forth.
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1952 Q. You mean any moving of his body at all? That was what you
_- wanted to avoid, moving his body at all?

VANCOUVER
GENERAL A. Moving his neck.

HOSPITAL Q. All right, moving his neck at all?

FRASER A. Yes.

Kellock ,J. Q. You wanted to avoid that?
A. Yes.

I think it was quite open to the jury to infer from this
evidence that if Dr. Fahrni, with his knowledge of the
patient, including his history and the nature of the fracture
dislocation from which he suffered as disclosed by the
X-rays, knew there was a very real danger of the cord
being subjected to pressure by movements of the head,
even in the course of taking X-rays which he would assume
would be done with the greatest care by servants of the
hospital under his direction, there was much more likeli-
hood that pressure had been put on the cord by the un-
controlled movements of the patient while he had been
absent from the hospital.

The language which Dr. Fahrni had used in the early
part of this evidence was, as already mentioned, that he
did not consider it "safe" to take X-rays. Subsequently
he went on to say that one reason he did not want the
deceased to indulge in any activity was that he was in pain.
The connection between pain and being "safe" was not
explained and is not obvious unless the witness meant that
pain caused by uncontrolled activity on the part of the
patient could itself bring about an upset in the automatic
nervous system. The witness, however, did not say this.
A further reason he gave was that he wanted to reduce
the fracture and keep it reduced. Thus the patient would
have a better neck than if left the way it was. He then
said he had "no other reasons" for not wanting the patient
to indulge in activities. This was, however, immediately
followed by the following evidence:

Q. Well, isn't there another reason for reducing the dislocation, so
that no pressure will be caused on the cord?

A. That is all included in my qualification.

Q. All right, doctor, I am just trying to take the lid off, if I may.
That is one reason for reducing a dislocation, to prevent injury of the
cord, or pressure on the cord, isn't it?

A. In the way your question came to me, no. You asked me-we
had him lying on his back in bed. Once he is there, no possible damage
to the cord can take place.
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Q. I know that, yes, all right; and you want to reduce the dislocation 1952
and reduce it so no damage can occur to the cord, is that correct?

VANCOUVERA. Yes, in a way. GENERAL
Q. What do you mean, in a way? HOSPITAL
A. I would say to diminish the danger of damage to the cord. V.

Q. All right, thank you, to eliminate damage or danger of damage FRASER

to the cord. Kellock J.
A. Yes.
Q. Now, we have that. That is one reason for reducing dislocation,

correct?
A. Yes.
Q. In other words, it is highly important, and that is one reason for

your immobilization, isn't it?
A. What?
Q. One reason for immobilizing is so that the dislocation won't become

any worse, or the bones won't move?
A. Yes.
Q. So that there won't be any damage to the cord?
A. To diminish the danger of damage to the cord.

The witness continued:
Q. Now, if you want to increase that danger, you tell him to get up

and go home, don't you? If you deliberately wanted to increase the
danger of damage to the cord, you would tell him to get up and go home?

A. Yes.
Q. And, of course, you know that was done in this case?
A. Yes.
Q. So that that was a highly dangerous thing, at least?
A. Yes, I will admit it was a dangerous thing to do.
Q. A very dangerous thing to do, doctor, wasn't it?
A. Yes.
Q. Because it might have caused injury to the cord?
A. Yes, it might have.
Q. And, in fact, he did have injury to the cord at death?
A. You are asking me?
Q. I am asking you.
A. I don't know.

Dr. Fahrni also said with respect to the cause of the
ileus that he could not say "that the fracture dislocation
of his axis did not cause it."

Dr. Kemp, called on behalf of the respondent, said that
the treatment generally accepted was extension, the pur-
pose being two-fold: first, to prevent flexion of the neck
and spine to avoid damage to the cord; second, to allow
the fractured bones to heal. The danger to be guarded
against above all things was flexion. He testified that in
his opinion the activity of the deceased after discharge
from the emergency ward "must have" caused pressure
upon the cord.
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1952 Mr. Bull for the appellant found a good deal, and
VANCOUVER properly so, upon the admission of this witness that, when

cONERAL testifying in chief, he had not known of Dr. Fahrni's neuro-

V.ASER logical examination of the deceased. I think the fair

Kellock J reading of this witness's evidence is, however, that not-
- withstanding the results of that examination, Dr. Kemp

considered that the abdominal distention in evidence some
hours earlier on the patient's re-admission to the hospital
was itself evidence of nerve injury or nerve irritation.

Q. And you had no information when you gave your answer to Mr.
Murphy's hypothetical question what the result of that examination was?

A. Except I believe it was read there was a meterism and distention
in the man's abdomen.

Q. Speak up.
A. It was read to me in evidence that the man on re-entering the

hospital had abdominal distention, and what is known as meterism, or
gas, which correctly means a swelling which would indicate an early ileus.

Q. What you say, of course, appears in the medical chart. There
was some distention of his abdomen.

A. Yes, sir.

Q. I think it was the first day he got back to the hospital. I am not
referring to that at all. Just leave that out. I am referring to the
neurological examination which Dr. Fahrni would make when he was
called in on the case.

A. I have no knowledge of Dr. Fahrni's examination.

Q. And you had no knowledge of the result of that, if he made one,
when you gave that answer yesterday?

A. No, unless it was a part of what was read.
Q. And that is, of course, very important?
A. Oh, yes, definitely.

Q. Dr. Fahrni would know, I presume, when he attended the man
on his re-entry in the hospital, whether there was any apparent nerve
damage?

A. Not necessarily. Dr. Fahrni is an orthopedic specialist. They are
not known for their knowledge of the nervous system.

The witness was further cross-examined with respect to
the effect of the activities through which the deceased
went while out of the hospital, and he said:

Q. Even being home. What would those activities result in,
scientifically?

A. Scientifically they could result in a further increase of the dis-
location, eventually leading up to pressure on the cord.

Q. You don't suggest they did that.
A. They must have.

Q. What you say is they could do that.
A. They could do that and they probably did.
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This witness would not agree with the evidence that the 1952

maximum dislocation had occurred at the moment of VANCOUVER
GENERAL

impact. HOSPITAL

In my opinion, on the whole of the evidence, the relevant VAER
parts of which I have endeavoured to review, I do not think -
it can be said that there was no evidence upon which the Kellock J.

jury could have reached the finding they did. I would
therefore dismiss the appeal with costs.

LOCKE J. (dissenting):-This is an appeal from a judg-
ment of the Court of Appeal for British Columbia (1),
dismissing the appeal of the Vancouver General Hospital
from the judgment of Coady, J. following the verdict of a
jury.

The respondent is the widow and the personal repre-
sentative of the late Gordon Arthur Fraser and in that
capacity brought the action on behalf of herself, her infant
son and the mother of the deceased.

In so far as they are relevant to the issue of negligence,
the facts are as follows: shortly after 11 o'clock on the
evening of March 8, 1949, Fraser, who had been injured
in an automobile accident, was admitted into the emergency
ward of the Vancouver General Hospital for treatment.
The Vancouver Hospital contains some 1,200 beds and
is equipped with all the usual accessories of a first class
hospital, including an X-ray department. The emergency
ward consists of 7 beds for the reception of accident cases
and is staffed with nurses, orderlies and internes and, at
the time of Fraser's admission, Dr. Davies was the interne
on duty. The emergency accident report shows that Fraser
was suffering on admission from a ragged laceration to his
right forehead and pain and stiffness in the posterior portion
of the neck. Dr. Davies, who was not called as a witness
at the trial, signed a requisition for an X-ray some time
prior to midnight, this stating that the patient might be
taken to the X-ray department on a stretcher, that the
part to be radiographed was "the neck, the cervical verte-
brae" and in the space provided on the form for "Informa-
tion desired" there appeared the following: "? fracture."
According to the respondent, one of the nurses telephoned
to her shortly after 11 o'clock, informing her of the accident

(1) [19511 4 D.L.R. 736; 3 W.W.R. (N.S.) 337.
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1952 and asking who was their family doctor, in response to
VANCOUVER which she gave the name of Dr. Harold Blair. In the

GENERL space rseved for the name of the patient's doctor on the
v. X-ray requisition form, the name J. H. Blair appears. At

FRAsER midnight Dr. R. M. Heffelfinger, an interne, a graduate of
Locke J. the Manitoba Medical College, who held a temporary

licence from the College of Physicians and Surgeons of
British Columbia entitling him to practise medicine, surgery
and midwifery within the confines of the Vancouver
General Hospital, came on duty, apparently to relieve Dr.
Davies.

Mrs. Fraser arrived at 11.40 p.m. before the X-rays were
taken and found her husband in bed complaining that his
neck was very stiff and sore. According to her, she asked
Dr. Heffelfinger:
if there was going to be a doctor who was in charge

saying that it was supposed to be Dr. Blair, who had been
phoned by Dr. Heffelfinger, and asked if Blair was coming
to the hospital and was told that he was not coming until
he (Heffelfinger):-
had taken the X-ray and given him a report of the X-ray plates.

Thereafter she says that Dr. Heffelfinger sutured the cut
on her husband's forehead and she then apparently waited
in the ante room while her husband was taken to the X-ray
department. After a wait of some 45 minutes Mrs. Fraser
said that she was told that her husband could go home.
She thereupon went to the ward where he was in bed and
gives the following account of what then took place:

Dr. Heffelfinger . . . . stood at the foot of the bed and I on the
right side of the bed and my husband, Mr. Fraser, said to Dr. Heffelfinger
that his neck was very stiff and he couldn't move it and it was extremely
sore and he said, "There must be something wrong with my neck," which
(sic) Dr. Heffelfinger in turn assured him it was merely strained ligaments,
muscular or glandular trouble, at the time.

While her husband was being dressed by the nurse she
said that she felt that he should not be leaving the hospital
and went and talked to Dr. Heffelfinger again, saying:

Dr. Heffelfinger, are you sure that there is no more serious injury
than what you have stated in your conversation at Gordon's bedside?

and had been assured that there was not. She had tele-
phoned for a taxicab to take them home and while they
were waiting for this to come she says that Dr. Heffelfinger
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came and said to her husband that he was to go down to 1952

Dr. Blair's office at 11 o'clock that morning, to which her VANCOUVER

husband had replied that if he was no better first thing GENERAL

in the morning Dr. Blair or some other doctor was coming V.
to see him.

Locke J.
According to Dr. Heffelfinger, when he came on duty he

conducted a neurological examination of Fraser to ascer-
tain if there was any evidence of injury to the nervous
system and found none. He was asked by Fraser if Dr.
Blair had been notified and he said that this had been
done. Fraser then asked if Dr. Blair was coming down,
to which he replied that he did not know whether he was
or not. Apparently, it was Dr. Davies who had telephoned
to Dr. Blair and there is no evidence as to what took place
between them. There appears, however, on the emergency
accident report, which was signed by Dr. Heffelfinger, a
notation that the family physician was notified at 12.05
a.m. this apparently being before the X-rays were taken.
Following the taking of the X-rays, Dr. Heffelfinger says
that he examined the prints together with Dr. Davies.
After this he telephoned to Dr. Blair describing the patient's
condition, the results of the examination, and:
the results of the X-ray as interpreted by the other interne and myself.

and told Dr. Blair that the patient was most insistent about
going home and asked him (Blair) what he wanted to do
and was told to discharge the patient and have him see
him at the office "the following morning." In chief, asked
whether he was qualified to read X-ray plates, he said
he was not, that his only experience in that field was the
usual teaching received in a medical school and instructions
received in the hospital as an interne up to that time but
that he had not taken any post graduate or special training
in radiology. Asked as to whether he had told this to Dr.
Blair, he said: "I informed him to that effect." Cross-
examined, he said that internes were permitted to order
X-rays when required and read them and give a report
"after first contacting the attending doctor." As neither
Dr. Davies nor Dr. Blair gave evidence, whether the latter
asked for the X-ray was not disclosed. Dr. Heffelfinger
said that their examination of the X-rays disclosed no gross
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1952 abnormality. He said that he had been requested by Dr.
VANCOUVER Blair to examine the films, and again:

GENERAL
HOSPITAL We were requested by him to look at the films and to report to him

v. our findings.
FRASER

- The latter statement apparently referred to Dr. Davies
Locke. and himself and as, so far as the evidence shows, Dr.

Heffelfinger had only spoken once to Dr. Blair, the request
last referred to was presumably made to Dr. Davies. When
he was asked again if what he had told Dr. Blair was that
he and Dr. Davies could find nothing grossly abnormal and
confirmed this, he again said that he had told Dr. Blair
that he (Heffelfinger) "had not very much experience in
reading X-ray films." While the doctor could not remember
whether or not he had assured Mrs. Fraser that her hus-
band's condition was not serious or that the injury might
be a strained ligament or some glandular strain which
caused his neck to be stiff, he denied that he had advised
Dr. Blair that, in his opinion, Fraser could be discharged.
In concluding the cross-examination Dr. Heffelfinger was
asked if he had said in his examination for discovery that
he had not expressed to Dr. Blair any opinion regarding
discharge of the patient but had only given the latter his
findings and let him decide what to do, and that after
describing his findings on his examination and the X-ray
findings he had:
asked him what he wanted to do about it, and the outcome of it was that
he asked me to discharge him and come around in the morning.

he confirmed having done so.
Dr. R. A. Seymour, the Assistant Medical Superintend-

ent of the hospital, gave evidence as to the hospital rules
regarding the emergency department, one of which pro-
vided that:

Any member of the house staff called to the emergency department
must respond promptly. It is imperative that every emergency case be
examined immediately and given such first-aid treatment as is necessary
on admission for making him as safe and comfortable as possible. After
this, get in touch with the patient's physician and act under his orders.
Specific instructions are posted in the emergency department. Report
forms are to be completed in each case.

It was apparently in accordance with this rule that Dr.
Davies and Dr. Heffelfinger telephoned to Dr. Blair and
obtained his instructions and that Dr. Heffelfinger made
the emergency accident report. The Vancouver General
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Hospital has a large X-ray department and, while there 1952

were only technicians on duty at night, there was a radio- vANCOUVER

logist who was always on call and for whose opinion Dr. GSERAL

Blair might have asked. Unfortunately in the result this V.
was not done. It was made clear by Dr. Seymour that -

the internes were permitted to order X-rays to be taken Locke J.

and, if requested, to report what they disclosed to the
patient's doctor.

It is now common ground that the X-ray films disclosed
a fracture dislocation of the second cervical (axis) vertebra
and that this was not detected by Dr. Heffelfinger. There
was also evidence which, if believed, would indicate that
it was a dangerous thing to send Fraser home in a taxicab
in this condition. The allegations of negligence are that
the defendant, its servants or agents so negligently and
unskilfully diagnosed or treated Fraser that he thereafter
died. It is contended that the activities carried on by
Fraser in reliance upon Dr. Heffelfinger's advice in the
interval between his leaving the hospital to go home and
the time of the discovery of the nature of his injury
resulted in his death.

At the conclusion of the trial and following a most
careful charge by the learned trial judge the following
questions dealing with the matter of the alleged negligence
of Dr. Heffelfinger were submitted to the jury:

(1) Were the internes the servants or agents of Dr. Blair in dis-
charging the deceased?

(2) Were the internes, if your answer to (1) is "no", were the
internes the employees of the defendant in discharging the deceased?

(3) Were the internes negligent in discharging the deceased?

(4) If your answer to Question (3) is "yes", did that negligence cause
the deceased's death?

(5) If your answer to Question 4 is "yes", what damages do you
find were suffered by:

(a) Mrs. Fraser Sr.;
(b) Mrs Fraser Jr.;
(c) Brock Fraser?

The jury did not answer any of the questions but
returned a general verdict in favour of the respondent and
assessed damages.

Since a general verdict was given, it must be taken that
all the issues of fact properly before the jury are determined
in favour of the respondent. The negligence found is that
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1952 of Dr. Heffelfinger and the first question to be determined
VNCOUVER is whether there was any sufficient evidence of negligence

GENERAL
HoSPIT upon his part and, if there was, whether in the circum-

v. stances disclosed by the evidence the appellant is liable
FRASER if damage resulted.
Locke J. It was shown that under an agreement in writing made

between Dr. Heffelfinger and the Vancouver General
Hospital dated June 1, 1948, he agreed to act as junior
interne, in accordance with the rules existing or which
might be issued from time to time, and agreed not to
practise medicine in any of its forms or branches outside
the Vancouver General Hospital for the period that the
contract was in force. In consideration of his services he
was to be paid $25 per month and it was provided that the
agreement might be cancelled by the hospital without
notice, in consequence of neglect of duty, misconduct or
continued failure to observe the hospital regulations. The
temporary licence granted to him by the College of
Physicians and Surgeons above referred to had been
granted on May 31, 1948. The evidence is not clear as to
the previous experience of Dr. Heffelfinger, though it
appears to me a fair inference from the evidence that he
had but recently graduated in medicine. That he was
engaged as an interne would probably convey to medical
men that this was so, but there is nothing in the evidence
to indicate that this knowledge was shared either by Fraser
or the respondent. It is apparently common ground that
the appellant operates a public hospital at the city of
Vancouver to which injured persons such as Fraser, inter
alia, might obtain admittance, presumably on the footing
that they are to pay for services rendered. As to this and
as to whether the appellant corporation is by statute or
otherwise required to receive all sick persons presenting
themselves for admission, no reference was made either in
the evidence or in the arguments addressed to us.

At the root of the matter lies the question as to the duty
owed by the appellant to Fraser in the circumstances dis-
closed by the evidence. In the absence of any direct
evidence as to what took place upon his admission, there
is sufficient evidence from what took place thereafter that
when admitted he was taken in charge by Dr. Davies and
the nurses in the emergency ward and such steps taken by
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them immediately as they considered necessary in view 1952

of his condition. That Dr. Davies did examine Fraser is VANCOUVER

apparent since it was he who signed the requisition for the ENERM

X-ray, the form indicating that he suspected or wished V.
to be informed with certainty as to whether there was a -

fracture of any of the cervical vertebrae. Upon Dr. Heffel- Locke J.

finger's arrival he undertook what appears to have been a
most thorough and careful neurological examination of the
patient. It is thus made plain that the hospital undertook
to give Fraser both nursing and medical attention. The
duty of the hospital in these circumstances was to exercise
reasonable care in the treatment given to the patient, this
involving, to the extent that such treatment consisted of
medical treatment by the doctors, that they should exhibit
reasonable skill. It was unfortunately the fact that the
X-ray films which were taken disclosed a fracture of the
second cervical vertebrae and that Dr. Heffelfinger, who on
his own statement had little skill or experience in reading
such films, failed to detect it. There was a skilled radio-
logist on call at night to whom Dr. Heffelfinger might have
referred the matter and the jury may well have considered
that it was a negligent act, in view of his own lack of
experience in such matters, not to refer the matter to this
man. For the hospital it is said that the responsibility
was not that of Dr. Heffelfinger since, by the rules which
governed his conduct, he was required to get in touch
with the patient's own doctor and to act on his instructions
and that this was done. The only evidence as to what took
place between Dr. Heffelfinger and Dr. Blair is that of
the former. The evidence concerning this conversation
may well have been regarded by the jury as not entirely
satisfactory. While the doctor said that he had advised
Dr. Blair of his limited experience, they may have con-
sidered that the evidence as to the extent of this disclosure
was not clear and that if Dr. Blair had been aware that, as
stated by Dr. Heffelfinger in evidence, he was not qualified
to express an opinion as to what the films disclosed the
latter would not have agreed to the patient being dis-
charged. I think further that, in arriving at a conclusion
as to who had taken part in the decision to discharge Fraser,
they may have attached importance to the emergency
accident report in which Dr. Heffelfinger had said that
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1952 Dr. Blair had "agreed" to discharge rather than he had
VANCOUVER directed the discharge. The language of this entry, plus

GENERAL the fact that (since it must be assumed that the jury
v. believed the evidence of Mrs. Fraser) Dr. Heffelfinger did

FRASER not merely convey to them Dr. Blair's instructions but,
Locke J. in answer to inquiries of both Fraser and his wife, the latter

of whom was apparently reluctant to have her husband
leave the hospital, he assured them that the injuries to his
neck were not serious, lends some support to the view that
he took an active part in the decision to discharge the
patient and in his discharge. Assuming, as I do, that Dr.
Heffelfinger was a recent graduate in medicine, that his
experience was thus limited and that he was not competent
to read the X-ray films, had he informed Fraser and his
wife of these facts and, after full disclosure to Dr. Blair,
simply conveyed to them the doctor's advice and instruc-
tions and acted upon them, the situation would, in my
opinion, have been different. The jury may well have
considered that there had not been full disclosure made
to Dr. Blair of the lack of experience of Dr. Heffelfinger
and that assuming to advise Fraser that he could safely
leave the emergency ward and go to his home, without
having obtained the opinion of a radiologist as to whether
there was a fracture of the vertebra, was a failure on the
part of Dr. Heffelfinger to exercise that reasonable degree
of care and skill and treatment, which it was the duty of
the appellant to afford to Fraser in the circumstances
disclosed.

Facts were disclosed by the evidence from which the jury
might properly draw the inference of negligence on the
part of Dr. Heffelfinger. The nature of the obligation
which the hospital assumed towards Fraser must be inferred
from the circumstances disclosed by the evidence and here
the inference may properly be drawn that it was to afford
both nursing and medical attention. The decision in Hill-
yer v. Governors of St. Bartholomew's Hospital (1), does
not, in my opinion, touch the present matter and the views
expressed by Kennedy L.J. must be considered in the light
of the comments made upon them in this Court by Davis J.
in delivering the judgment of the majority in Sisters of
St. Joseph v. Fleming (2), and of Lord Greene M.R. in
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Gold v. Essex County Council (1). Dr. Heffelfinger was 1952

an employee of the appellant and if there was negligence VANCOUVER

on his part in the present matter it was, in my opinion, HospRi
in the course of his employment and if damage resulted V.
the appellant is liable (Cassidy v. Ministry of Health (2),
Denning L.J.). Locke J.

There remains the question as to whether there was
evidence from which a jury might properly draw the
inference that what was done by Fraser, in reliance upon
Dr. Heffelfinger's advice, caused or contributed to his death
which occurred on March 14th.

Fraser had been brought to the hospital in an ambulance
but left in a taxicab to go home. He was a big powerful
man, 6 ft. 3 inches in height, and entering and getting out
of the taxicab no doubt required him to stoop. There was
evidence from which the jury might conclude that there
were places in the street which would be traversed on his
way home which were rough and would give the passengers
a shaking-up. It was necessary for him to walk up some
fifteen steps to enter the door of his home and on entering
he undressed himself and lay down in bed, was given a hot
drink and his head propped up on pillows. He had left
the hospital at about 3 o'clock in the morning of March 9
and at 9 o'clock that morning his wife, at his request,
telephoned Dr. C. S. Rennie and on his advice a hot water
bottle was placed at the back of Fraser's neck. Dr. Rennie
arrived at Fraser's home at about 2 o'clock, staying nearly
an hour. According to Mrs. Fraser, he examined her hus-
band but the nature of this examination is not disclosed in
the evidence and Dr. Rennie was not called as a witness at
the trial. When he left he apparently obtained a report
on the X-ray films that had been taken during the previous
night and returned shortly before eleven o'clock that even-
ing with the plates or films taken from them and informed
the respondent, and presumably her husband, that they
disclosed a fracture of the second cervical vertebra and
advised that Fraser return to the hospital. The hospital
reports put in evidence by the plaintiff indicate that he
entered the private ward pavilion at 1.15 a.m. on March 10,

(1) [1942] 2 K.B. 293. (2) [1951] 1 T.L.R. 539 at 548.
6031-5
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1952 the attending physician being shown as Dr. C. S. Rennie
VANCOUVER and the nature of his injury being stated as fracture-dislo-

GENERAL cation cervical spine.
V. It is common ground that the cause of Fraser's death wasFRASER

S IRan ileus, a paralysis of the small intestine, and resulting
Locke J. complications, and it is the respondent's case that the

activities carried on by him between 3 o'clock on the morn-
ing of March 10 and either the time when Dr. Rennie dis-
covered the nature of the injury or the time of Fraser's
re-admission to the hospital were responsible for the
development of this condition.

In view of the medical evidence that a paralysis of the
small intestine may result from a number of causes, the
burden resting upon the respondent upon this issue was
a difficult one. While it was stated in argument before us
that her case was that the condition was brought about
by an injury to the nervous system resulting from Fraser's
activities during this period, I do not think the respondent
should be restricted to this. If there were in fact no injury
to the autonomic nervous system but there was other
evidence connecting Fraser's actions, in reliance upon Dr.
Heffelfinger's advice, with its development, the respondent's
claim should be sustained.

As has been stated, Dr. Heffelfinger gave Fraser a
thorough neurological examination shortly after midnight
on March 9. Dr. J. R. Naden, a highly qualified ortho-
paedic surgeon who was called as a witness for the appellant,
referred to this as "the examination that was so minutely
carried out by Dr. Heffelfinger" and the respondent adopts
the same position and contends that this established that
the shock of the accident and the fracture of the axis verte-
bra had caused no injury to the nervous system. That the
forward dislocation of the axis resulted in a displacement
of 3/16th of an inch was disclosed by the X-ray examination
and, according to Dr. Harmon who conducted the autopsy
on March 15th, there could be elicited a forward displace-
ment of the second vertebra on the third.

It was the contention of the respondent that pressure
thus brought to bear upon the spinal cord at the site of the
fracture had caused an injury to the nervous system con-
trolling the functioning of the small intestine and this was
the opinion expressed by Dr. W. N. Kemp. According to
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him, Fraser should not have been permitted to move about 1952

or to leave the emergency ward; he considered that he VANCOUVER
should have been put to bed and extension applied for the GENERAL
purpose of reducing the fracture, saying that the important V.
thing in such cases was to prevent flexion of the neck and FRASER

upper spine "thus preventing further damage or any damage Locke J.

to the cord." Dr. Kemp said that an ileus resulted from
some interruption in the function of the parasympathetic
nervous system and that in the majority of the cases which
he had heard of or seen they had been functional, there
having been "some imbalance in the function of the para-
sympathetic system without any anatomical destruction
of the nerves." While an ileus, functional in origin, was,
in his opinion, curable, one caused by injury to the nerves
in the cervical region was not "because spinal nerves like
nerves in the brain once they are destroyed never recover."
Answering a hypothetical question propounded by counsel
for the respondent, which assumed that the examination of
the patient at the emergency ward had been very carefully
and thoroughly done and showed no sign of nerve injury
and that thereafter the injured person had followed the
course which had in fact been pursued by Fraser between
the time of his leaving the emergency ward and his re-entry
into the hospital and which asked his opinion as to the
cause of death, Dr. Kemp said that it was almost a certainty
that at some stage of the various activities enumerated:
the pressure of the dislocation would be such that the softening which
is reported in the cord and the edema, indicating as they do destruction
of the nerve tissue, assuming all these to be correct . . . . I would say
there is a very direct connection between the resulting paralytic ileus
and all these various activities subsequent to leaving the hospital.

In answer to a further question he said that, in his
opinion, the paralytic ileus:
was directly due to injury suffered by the nerve filaments, probably largely
parasympathetic, located in the cord at the cervical area.

and that:
it would be reasonable to assume that the symptoms, not being present
when he was discharged from the hospital, it must have occurred sub-
sequent to his departure from the hospital.

The latter answer clearly shows that, according to the
witness, if there had been any injury to the nerves or
nervous system such as he described at the time Fraser was
examined by Dr. Heffelfinger the examination would have
disclosed it.

60381-51
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1952 The question propounded to Dr. Kemp was incomplete
vANcouvEB since a most relevant fact, of which the doctor was unaware,

GENERAL was omitted. At some time during the morning of March
V. 10, presumably after Fraser had been readmitted to the

FRASER hospital, Dr. Rennie on his behalf retained the services
Locke J. of Dr. W. H. Fahrni, an orthopaedic surgeon who had

carried out a thorough neurological examination of Fraser
that day and found "no sign of any neurological involve-
ment" and who said that while he examined him thereafter,
at least once a day, there was never any evidence of any
nerve injury. The following passage from the cross-
examination of Dr. Kemp deals with this aspect of the case:

Q. Now, when he came back to the hospital on the 10th and was
attended by Dr. Rennie and Dr. Fahrni, the ordinary routine thing for
a specialist like Dr. Fahrni, to do, is to again check his nervous system?
A. 'I think so, especially with a neck injury, with this history.

Q. And you had no information when you gave your answer to
Mr. Murphy's hypothetical question what the result of that examination
was? A. Except I believe it was read there was a meterism and distension
in the man's abdomen.

Q. Speak up. A. It was read to me in evidence that the man on
re-entering the hospital had abdominal distension, and what is known as
meterism, or gas, which correctly means a swelling which would indicate
an early ileus.

Q. What you say of course appears in the medical chart. There
was some distension of his abdomen. A. Yes, sir.

Q. I think it was the first day he got back to the hospital. I am not
referring to that at all. Just leave that out. I am referring to the
neurological examination which Dr. Fahrni would make when he was
called in on the case. A. I have no knowledge of Dr. Fahrni's examination.

Q. And you had no knowledge of the result of that, if he made one,
when you gave that answer yesterday? A. No, unless it was a part of
what was read.

Q. And that is, of course, very important? A. Oh, yes, definitely.

and again, after reference was made to the fact that Dr.
Fahrni was an orthopaedic specialist and Dr. Kemp having
said that "they are not known for their knowledge of the
nervous system", the following appears:

Q. They have the knowledge of how to make a neurological examina-
tion? A. Apparently. It is just about the equivalent of what a general
practitioner has.

Q. You agree that Dr. Heffelfinger who was then an interne made
the proper one? A. According to this record.

Q. And you would at least give an experienced orthopaedic surgeon
credit for having a similar knowledge? A. Oh yes, at least.

Q. And you agree then that the conclusion which Dr. Fahrni would
draw from the examination when he was attending would be highly
important? A. Oh, definitely.
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Later, having been asked in the course of cross-examina- 1952
tion about Fraser's activities, he said that: VANCOUVER

Scientifically they could result in a further increase of the dislocation, GEONRAL
eventually leading to pressure on the cord. V.

FRASER
and when asked if the activities had done that, Dr. Kemp LokeJ.
said that they must have. Dr. Kemp was not re-examined,
the respondent's case being closed at the termination of this
cross-examination. What he would have answered to an
hypothetical question, in which the facts upon which his
opinion was to be based included the all important one that
no trace of injury to the nervous system could be found on
March 10, when Dr. Fahrni examined Fraser, is unknown.

There was no other evidence given on behalf of the
respondent directed to sustain the contention that the
development of the ileus was attributable to Fraser's activi-
ties during the period mentioned. It was part of the
assumed statement of facts contained in the hypothetical
question answered by Dr. Kemp that the ileus had already
commenced to develop when Fraser was readmitted to the
hospital in the early morning of March 10. The respondent
had sought to establish this fact by introducing into the
evidence as part of her case the nurse's notes and the
history sheet prepared by the employees of the hospital.
The nurse's notes consist of entries apparently made at
the time to record the course of the illness and show the
time of admission as being 1.15 a.m. on March 10, at which
time the patient was suffering from a pain in the back
of the neck extending to the level of the shoulders. Dr.
Rennie is shown to have visited Fraser at 1.30 a.m. and
again at 10 a.m. At 12.30 p.m. an entry shows that exten-
sion was applied to the neck by Dr. Fahrni and that at
this time Fraser was complaining of pain in his back and
hips. There is no entry in the nurse's notes of March 10
of there being any distension of the abdomen which, accord-
ing to medical evidence, might indicate the commencement
of an ileus, the first entry of this being at 2 a.m. on March
11. No nurse was called to give evidence as to this. The
hospital record further included a history sheet, apparently
prepared by Dr. W. G. Walker. This document is not
dated nor the time of day when it was made known. Since,
however, the first entry says that the patient was involved
in a traffic accident "today", it may perhaps be inferred
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1952 that Dr. Walker compiled this document on the day that
VANCOUVER Fraser was readmitted to the hospital. The sheet contains

HOSPIAL an entry to the effect that the abdomen was very extended.
V. Dr. Walker, who could have cleared up the matter, was

not called. Dr. Fahrni, however, who apparently first saw
Locke J. the patient at 12.30 p.m. on March 10, as indicated in the

nurse's notes says that there was some distension at that
time and that he regarded this as a symptom of an ileus.
There is thus no evidence of distension at the time, some
eleven hours earlier, when Fraser entered the hospital.
Indeed, the absence of any mention of the fact in the
nurse's notes is some evidence, however slight, that the
contrary was the case.

The question as to what had brought about the paralysis
of the small intestine was not one which, in the circum-
stances of this case, could be dealt with by a jury without
the assistance of medical opinion. In my view, the opinion
of Dr. Kemp based upon an incomplete, and in one part
inaccurate, statement of the facts was valueless. On this
aspect of the case, the respondent's action must fail unless
sufficient support can be found in other evidence. The
evidence for the appellant on this issue was that of Dr.
Fahrni and of Dr. J. R. Naden, both practising in Van-
couver and specializing in orthopaedic surgery. Their
evidence made it apparent that the condition of ileus might
be produced in a variety of manners and that at times it is
impossible to diagnose the cause. Dr. Fahrni gave no
evidence as to what information, if any, he obtained from
Dr. Rennie as to Fraser's symptoms at 2 o'clock on March
9 when the latter had examined him. He had met Dr.
Rennie at the hospital and had seen the X-ray plates taken
on the requisition of Dr. Davies and had Fraser immobilized
on his back in bed, in the usual manner adopted in treating
an injury of the nature disclosed, and applied head traction
to reduce the fracture. It was important, in his opinion,
to ascertain whether the plaintiff had suffered any damage
to the spinal cord and he thereupon conducted the neuro-
logical examination already referred to. According to him,
there are a great many causes for an ileus: some may occur
for no obvious reason but may, as he expressed it, develop
spontaneously, though this is rare. The condition, he said,
may be produced by a direct irritation of the nerves to the
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bowels, which would be obvious on examination, and that 1952

any severe injury may bring on an ileus or any very severe VANCOUVER

psychic upset. Further he said that the condition was one GENERAL
HOSPITL

which was very poorly understood and that: E
FRASER

As yet it is not known the exact mechanism of the onset of an ileus,
except that the nerves to the bowel are obviously interrupted, but there Locke J.

are many times when they are definitely not interrupted when an ileus
does arise.

and that simply lying in an unaccustomed position on one's
back might cause an ileus. While saying in cross-examina-
tion that in the case of a fracture such as this it was a
very dangerous thing to send Fraser home from the emerg-
ency ward, as has been done, because it might have resulted
in injury to the spinal cord, he could find no evidence of any
such injury or that driving to his home from the hospital
had caused any harm. Asked if his reason for wishing to
reduce the fracture was to prevent pressure on the spinal
cord, he said that there was no such pressure on the cord
or evidence of injury to the cord. Then asked as to what
had caused the ileus, he said he did not know. Later, in
his cross-examination, he was asked if he could suggest
some contributory factors which might have produced the
condition and after he had said that he could not say that
the fracture dislocation of the axis did not cause it, the
cross-examiner abandoned the subject and it was not there-
after revived.

Dr. J. R. Naden, the chief of the orthopaedic section of
the Vancouver General Hospital since 1936, who had been
in court and heard both Dr. Fahrni's and Dr. Heffelfinger's
description of the neurological examinations that they had
made, was of the view that they showed that there was no
evidence of injury to the spinal cord or to the nervous
system in any way, and further that Dr. Harmon's evidence
as to his finding at the autopsy did not disclose any damage
to the spinal cord. Dr. Naden said that an ileus might
develop from a number of causes, that he had seen the

condition develop in patients who had been put to bed
suffering merely from a pain in the back, that the most
common cause was an infection such as peritonitis, that
the condition developed also at times from a stomach
operation and that the "mechanism of paralytic ileus is not

completely known." The condition, he said, could be
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1952 brought about by an injury to the spinal cord or to the
VANCOUVE autonomic nervous system but the existence of such injury

GENERAL could be demonstrated by a neurological examiniation suchHOSPITALby nuogia
V. as that conducted by Dr. Fahrni, who had found no evidence

FE of injury to the spinal cord or the sympathetic nervous
Locke J system or the parasympathetic nervous system in relation

to the spinal cord. Dr. Naden agreed with Dr. Fahrni that
the evidence given by the autopsist did not disclose any
injury to the spinal cord. He further was of the opinion
that Fraser's activities after leaving the emergency ward
had no connection with the development of the ileus.

No rebuttal evidence was tendered by the respondent and
thus the evidence of Drs. Fahrni and Naden as to the
variety of causes which might produce an ileus is un-
challenged. The question as to whether there was any
evidence of injury to the nervous system at the time Dr.
Rennie took charge and at the time of Fraser's re-entry
into the hospital, which might have produced the con-
dition, was of the most vital importance to the respond-
ent's case. It is true that apparently Dr. Fahrni's first
neurological examination of Fraser was some eleven hours
after his readmission to the hospital. This makes available
to the respondent the argument that his findings do not,
of necessity, establish that there was not some evidence
of injury or disturbance of the nervous system which might
bring about the paralysis apparent at 1.15 that morning
and which was not evident at 12.30 p.m. As to this, Fraser's
own physician, Dr. Rennie, and Dr. Walker, if in fact he
examined Fraser shortly after his admission, might have
given some evidence but neither were called. Dr. Fahrni
was Fraser's doctor, so that whatever was known to him
was available to the respondent, including the fact that
at 12.30 p.m. on March 10 no evidence of any nervous
injury was detected by him and, if the respondent proposed
to contend that his condition was different several hours
earlier, I think the onus of establishing that fact lay upon
her.

No evidence was given as to the exact manner in which
Fraser sustained the injuries that brought him to the
emergency ward of the hospital, other than that he had
been involved in an automobile accident. The medical
evidence shows that such a fracture of the second cervical
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vertebra might be caused in a motor accident by the vehicle 1952

in which a person was travelling being brought to a sudden vANCOUVER

and violent stop. While Dr. Rennie was consulted six HOSPAL

hours after Fraser left the hospital and examined him five V.
hours later and might thus be charged with the responsi- -

bility for his treatment thereafter, it is not unfair to the Locke J.

appellant to deal with this aspect of the case upon the basis
that if the ileus resulted, as the respondent contends, from
Fraser's activities between 3 a.m. on the morning of March
9 and 1.15 a.m. on the following morning, the cause was
the negligence complained of. Dealing with the matter on
this footing, there was, in my opinion, no evidence from
which the jury might properly draw the inference that the
ileus resulted from anything done by or on behalf of Fraser,
in reliance upon Dr. Heffelfinger's advice. Dr. Kemp's
theory as to the cause of the development of the ileus was
based upon a misconception of the facts and in the belief
that the shaking-up which Fraser would receive in driving
home in the taxicab, the forward flexion of his cervical spine
in getting into and out of the taxicab and his movements
after he arrived home and while there until he re-entered
the hospital, had caused an injury to his nervous system
and that such injury had not existed when he left the
emergency ward. That any such injury would have been
disclosed by the examination conducted by Dr. Fahrni
follows, of necessity, from Dr. Kemp's evidence and was
the considered opinion of both Dr. Fahrni and Dr. Naden,
and there is no other evidence on the matter. Other than
that these activities would, in his opinion, bring about an
injury to the nerves or nervous system, Dr. Kemp did not
hazard any opinion as to what might have caused the ileus.
On the other hand, Dr. Fahrni, who was Fraser's own doctor,
and Dr. Naden were of the opinion that what was done by
Fraser in the period mentioned had nothing to do with
the development of the condition. The case is thus left
in this position that the undisputed evidence is that the
ileus might have been developed from a variety of causes,
including the injury sustained at the time of the accident,
the shock Fraser then suffered, or from some other unknown
cause. That it was caused by an injury to the nervous
system during the period in question is disproved by the
evidence.
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1952 That damage resulted from what the jury evidently
VANCOUVER considered to have been a negligent act on the part of Dr.

GENERAL Heffelfinger was a fact which the respondent was required
HOSPITAL

V. to prove. This does not mean, to adopt the language of
FSER Earl Loreburn, L.C. in Richard Evans and Company v.

Locke J. Astley (1), that she must "demonstrate her case" and, if
the more probable conclusion is that for which she contends
and there is anything pointing to it, there was evidence
for the jury to act upon. I do not think this statement
was intended to differ with what had been said by Willes, J.
in Ryder v. Wombwell (2), where, delivering the judgment
of a court which included Byles, Blackburn, Montague
Smith and Lush, JJ., he quoted with approval what was
said by Williams, J. in Toomey v. London and Brighton
Railway Company (3):

It is not enough to say that there was some evidence . . . . A
scintilla of evidence . . . . clearly would not justify the judge in leaving
the case to the jury. There must be evidence on which they might
reasonably and properly conclude that there was negligence.

In the present matter the jury might, if they saw fit,
reject the opinions of Dr. Fahrni and of Dr. Naden, that
what occurred during the interval in question had nothing
to do with the development of the ileus, and it is to be
assumed that they did so. There was, in my opinion, a
complete absence of any other evidence from which they
might reasonably and properly draw a conclusion as to
whether the cause was something done in reliance upon
Dr. Heffelfinger's advice, or in consequence of his failure
to diagnose the true nature of the injury, or that it was the
physical injury sustained in the collision or the resulting
shock or some other reason unknown. If it were to be
said that from the fact that they rendered a general verdict
it is to be taken that the jury found, in the face of all the
evidence, that some injury to the nervous system did result
during the interval in question, such a verdict would, in my
opinion, be perverse and should be set aside.

I would allow this appeal and direct that judgment be
entered dismissing the action. The appellant is entitled
to its costs throughout if they are demanded.

(1) [1911] A.C. 674 at 678. (2) (1868) L.R. 4 Ex. 32 at 39.
(3) (1857) 2 C.B. (N.S.) 150.
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CARTWRIGHT J.:-I agree with the conclusion of my 1952

brothers Rand and Kellock that there was evidence in this VANCOUVER

case on which the jury might properly find that there was HOSRAL

negligence on the part of the appellant in connection with V.
the discharge of the deceased from the emergency ward -

and that such negligence caused the death of the deceased
and I would accordingly dismiss the appeal with costs.

FAUTEUX J.:-I agree with my brothers Rand and
Kellock that the appeal should be dismissed.

There was before the jury material on which they could,
acting judicially, find that the death of Gordon Arthur
Fraser resulted from an unwarranted discharge of this
patient from the hospital consequential (a) to a negligence
of Dr. H. to read in the X-ray plates-or, if unqualified
in the matter, to call for the assistance of the hospital's
available expert to do so-the fracture of the axis which,
admittedly suspected by him, was indicated in the X-ray
films, and (b) to a failure on his part to adequately inform
the family physician as to the real situation with respect
to the condition of the patient as well as with respect to his
capacity to appreciate it, a failure which, in the result, lead
the family physician to "agree" to the discharge.

Appeal dismissed with costs.

Solicitor for the appellant: E. A. Burnett.

Solicitor for the respondent: Paul D. Murphy.
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1951 THE KING .............................. APPELLANT;
*Oct. 18,19

AND
1952

*e 5 THE ASSESSORS OF THE TOWN OF RESPONDENT.
SUNNY BRAE ..................

Ex Parte Les Dames Religieuses de Notre Dame de
Charit6 du Bon Pasteur.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,

APPEAL DIVISION

Assessment-Taxes-Religious Congregation operating laundry and dry
cleaning business in competition with other firms in like business-
The Rate and Taxes Act, R.S.N.B., 1927, c. 190, s. 4(1) (d) and (g)-
Whether appellant's buildings, and equipment exempt under clauses
(d) and/or (g)-Meaning of word "charitable" as used in clause (g).

The Rates and Taxes Act, R.S.N.B. 1927, c. 190, exempts from taxation
s. 4(1):

"(d) Every building of a religious organization used exclusively . . .
for the religious, philanthropic or educational work of such
organization, with its site and ground surrounding the same upon
which no other building is erected, but this exemption shall not
include real estate in respect of which rent is received by such
organization; also the personal property and income of such
organization, used exclusively for religious, philanthropic or
educational purposes;

(g) The property of any literary or charitable institution."
The appellant is a religious society devoted exclusively to the furtherance

of the education of girls generally and in particular to the education
and reformation of wayward girls, and the education and care of
female orphan children. Its members have taken the vows of poverty
and receive no wages and any revenue is expended exclusively for
the furtherance of the purposes of the Society. Girls are received
regardless of their race or creed or ability to pay. The appellant
owns real estate on which is erected a main building which
provides accommodation for the inmates and includes a school and
a public laundry and dry cleaning plant where the girls are taught
habits of industry and fitted to earn a living. The plant is in public
competition with commercial laundries. There is also on the property
a two-family brick dwelling occupied by two male employees and
their families. The men are employed as truck drivers. The appellant
was incorporated in 1945 by a special act of the N.B. Legislature
for the purpose of carrying out its objects as set out above and was
authorized to purchase land and erect buildings for such purposes
and as incidental thereto for the maintenance of the institution, to
carry on the business of a steam and general laundry.

*PRESENT: Rinfret CJ. and Kerwin, Rand, Kellock, Estey, Locke and
Cartwright JJ.
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The respondent assessed the laundry equipment, two motor trucks used 1952
in the business and the brick dwelling. The appellant claims exemp-
tion under s. 4(1) clauses (d) and (g). THE KiNo

V.
Held: (Rinfret CJ., Kerwin and Cartwright JJ. dissenting). ASSESSORS
1. In construing s. 4(1), clause (g) must be regarded as a general clause and OF THE

clause (d) as a particular clause and to avoid repugnancy or in- SUNNY BRAE
consistency (d) must be taken to be an exception to (g). Ex Parte

2. The appellant is not a "charitable society or institution" within the LES DAMES
RELio1EUSES

meaning of clause (g); Cocks v. Manners L.R. 12 Eq. 574; In re DE NOTRE
White [1893] 2 Ch. 41; but a society of mixed objects, some charitable DAME DE
and some not, and must find exemption, if any, under clause (d). CHARITk DU

BoN PASTRE
3. The use referred to in (d) is the actual use to which the property is -

put and not the object to which the profits from the business carried
on may be devoted.

Per Estey J. The equipment used in the conduct of the business serves
not only the appellant organization, but the public generally. It
therefore cannot be said to be "used exclusively for religious, philan-
thropic or educational purposes."

Per: Rinfret CJ., Kerwin and Cartwright JJ., dissenting-Whether the
word "charitable" as used in clause (g) is to be construed in its legal
sense or in its natural and ordinary meaning, the appellant is a
"charitable society or institution," notwithstanding its operation of
the laundry and dry-cleaning plant, within the meaning of those
words as used in clause (g). Birtwistle Trust v. Minister of National
Revenue [1938] Ex. C.R. 95 at 101; affirmed by [1940] A.C. 138; In
re Douglas-Obert v. Barrow 35 Ch. D 472 at 479 and 487. In the
contemplation of the Legislature as expressed in the statute of incor-
poration the operation of the laundry business is merely incidental to
the charitable purposes of the appellant and the maintenance thereof.
This is not the case of an institution carrying on a commercial
business and incidentally performing sundry charitable works or
paying over its profits to others for charitable purposes, but of a
society or institution of which all the primary purposes are purely
charitable which is actively engaged on charitable works and as an
incidental means of providing some of the money which is required
for the prosecution of such charitable works carries on a business
under its statutory powers. It is a charitable society or institution
within the meaning of those words as used in clause (g) and it follows
that all its property is exempt from taxation.

APPEAL from a decision of the Supreme Court of New
Brunswick, Appeal Division, Richards C.J. and Harrison J.
(Hughes J. dissenting) (1) dismissing an application by
way of Certiorari by the appellant calling upon the respond-
ent to show cause why an assessment upon the appellants'
property in the Town of Sunny Brae should not be quashed.

John Carvell for the appellant. If there is no evidence
that rent is received for the brick dwelling house, then the
finding that it is must be erroneous. The only evidence

(1) (1951) 28 M.P.R. 380; 3 D.L.R. 394.
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1952 regarding the receipt of rent by the Society for any of its
THE KIN( property appears in the affidavits of the Town Clerk and

v. the Chairman of the Board of Assessors; these affidavits
AssESSORS

OF THE merely depose the fact that rent is paid for the dwelling
TOWN OF (C

SUNNY BEAE or included in the salary or wages paid" the employees
Ex Parte who occupy it. Since the saving of expense by paying

LES DAMES
RELIGIEUSEs employees by supplying them a dwelling is not the receipt

DAME DE of rent, this alternative deposition is not evidence that
CHARITk DU rent is received. Therefore the finding that rent is receivedIBoNPASTEUR.. .

-T is erroneous and this building should be exempt from
taxation.

The laundry and dry-cleaning equipment, and property
used in conjunction therewith, which is the property of
the Society, is exempt from taxation if it is used exclusively
for religious, philanthropic or educational purposes. The
Rates and Taxes Act, s. 4(1) (d), which is made applicable
by s. 75 of The Towns Incorporation Act. The finding
that this property is not so used is erroneous. The property
of the Society is used exclusively for religious, philanthropic
or educational purposes since these are the only purposes
of the Society. In re House of the Good Shepherd of
Omaha, House of the Good Shepherd of Omaha v. Board
of Equalization of Douglas County (1). Where the in-
corporating statute of the Society provides that it may
carry on the business of a general laundry etc. as "incidental
to", meaning part of its philanthropic and educational pur-
poses, it follows that the laundry and dry-cleaning equip-
ment and property used in conjunction therewith is exempt
from taxation.

All the property of the Society is exempt, regardless of
its use, if it is the property of a charitable society. The
Rates and Taxes Act s. 4(1) (g), which is made applicable
by s. 75 of The Town Incorporation Act. It is wrong at
law to rule that a religious society cannot claim exemption
as a charitable society-The Legislature has provided an
exemption; the meaning of the words used is clear and
should be given effect to. The ordinary sense of the words
used leads to no absurdity, inconsistency with the rest of
the instrument, or manifest injustice and does not require
modification by the Judiciary. Re Linton & Sinclair Co.

(1) [1925] 203 No. West R. 632.
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Ltd. (1); Pemsels' case (2). Charitable societies and 1952

religious societies do not necessarily belong to the same THE KING
genus. The word "religious" may describe a society which ASSEVsoRs

is not a charitable society. Cocks v. Manners (3) In re OF THE
TOWN OF

Delaney (4). Obviously in this case where the Legislature SUNNY BRAE
dealt with the property of religious societies and charitable Ex Parte

LESDAMES
societies in separate exemptions it considered them to be RELIGIEUSES

distinct-As gathered from the words used, the intention DE NOmE
DAME DE

of the Legislature should be construed to be the subsidiza- CHARITt DU

tion of charitable societies carrying on business. Halifax v. BON PASTEUR

Sisters of Charity (5). The ruling of the Court of Appeal
can only be the result of adding a clause to the Statute,
"Provided that the property of a religious society shall not
be deemed to be the property of a charitable society"; this
is manifestly in error. Maxwell on the Interpretation of
Statutes, 9 Ed. p. 14-18.

The appellant is a charitable society since its object is
the advancement of education, except in so far as this is
tempered with the purpose of relieving poverty and advanc-
ing religion. All of these purposes are recognized by the
law as charitable, according to the standard set by Lord
Macnaghton in Pemsels' case, and since it does its work
with philanthropic principles, not for the purpose of making
a profit. Re the Township of King and the Marylake
Industrial School and Farm Settlement Association (6).
Therefore all the property of the appellant is exempt from
taxation.

J. A. Creaghan K.C. for the respondent. Taxation is an
act of Sovereignty to be performed as far as conscientiously
can be with justice and equity to all and exemptions, no
matter how meritorious, are of grace and must be construed
strictly. In Ruthenian Catholic Mission v. Mundare School
District (7), Iddington J. at p. 625 said: "An exemption
from taxation should never be carried further than what
is beyond doubt the clearly expressed intention of the
legislature * * * *

It is a general rule that while a taxing Act is to be con-
strued strictly in favour of the taxpayer, a statute under
which an exemption is claimed from a burden imposed

(1) [19371 1 D.L.R. 137. (4) [19021 2 Ch. 642.
(2) [18911 A.C. 534. (5) (1904) 40 N.S.R. 481.
(3) (1871) L.R. 12 Eq. 574. (6) [19391 1 D.L.R. 263.

(7) [1924] S.C.R. 625.
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1952 upon the community at large is also to be narrowly con-
THE KINo strued against the claim for exemption. To claim exemp-
ASSEvSORB tion under s. 4(1) (d) the property must be used exclusively

OF THE for religious, philanthropic or educational purposes. Les
su OF Commissionaires etc. St. Gabriel v. Les Soeurs de la Congre-

Ex Parte gation de Notre Dame de Montr6al (1); Evangelical
LES DAMES
RELIGIEUSES Lutheran Synod v. Edmonton (2); L'Association Catho-

DANOE lique etc. v. Chicoutimi (3); C.N.R. v. Capreol (4).
CHARITP DU Section 4(1) (d) expressly excludes real estate in respect

BON PASTEUR of which rent is received.
The appellant does not come within the provisions of

s. 4(1) (g). Richards C.J. "There is no question as to the
nature and purposes of the Society in question. It clearly
comes within s. 4(1) (d) as a religious, philanthropic and
educational institution rather than under s. 4(1) (g) as
merely a literary or charitable society." (5) Harrison J. "The
society is, as stated by the Mother Superior, a religious
organization, that is to say its purposes are conducive to
the advancement of religion." (5). In re White (6); Re
Ward v. Ward (7).

"As a religious organization the exemption of the prop-
erty of this Society is governed by s. 4(1) (d). No doubt
all religious organizations are classified as charitable under
the legal definition of charity, but this class of charitable
organization is specifically dealt with in the exemption
clauses of The Rates and Taxes Act, and therefore this
religious organization cannot claim exemption under the
general description of charitable society found in clause
4(1) (g)."

It is submitted these findings are correct. The same
property could not be included in both clauses as the
exemptions are different. Hughes J. in his dissenting
judgment was at variance with the rules of construction he
adopted in R. v. Mullin (8) and the cases cited by him at
p. 308. It is submitted the interpretation there given was
the proper one. See also Pemsel's case (9) per Lord Hals-
bury at 551: "The fact however, remains, that in various
statutes the word charitable is distinguished by the Legis-
lature 'from 'public', 'educational', 'religious', and in no

(1) (1886) 12 S.C.R. 45 at 54. (5) 28 M.P.R. 380.
(2) [1934] SC.R. 280 at 284. (6) [1893] 2 Ch. 41.
(3) [1940] S.C.R. 511. (7) [19411 Ch. 308.
(4) [1925] S.C.R. 499 at 502. (8) (1946) 19 M.P.R. 298.

(9) [18911 A.C. 531.
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one instance that I have been able to find, do the words 1952
run 'or other charitable purpose', which one would think Map KiNr
would be the natural mode of the meaning now insisted AssESORS
on." In Adamson v. Melbourne & Metropolitan Board of OF THE

TOWN OFWorks (1) Anglin C.J. in delivering judgment gave aSUNNYB 
restricted interpretation. of the words "charitable insti- EXParte

. ,, LEs DAMEStutions." RELIGIEUSES
DE NOTRE

The judgment of the Chief Justice, Kerwin and Cart- DAME DE
CHARITA DUwright, JJ. was delivered by:- BoN PAsTEUR

CARTWRIGHT J.:-This is an appeal from a judgment of
the Supreme Court of New Brunswick, Appeal Division,
discharging a rule nisi to quash the assessment made by
the assessors of the Town of Sunny Brae against certain
property of the appellant.

The appellant was incorporated by special act of the
Province of New Brunswick being c. 94 of the Statutes of
1945.

The preamble to this Act reads as follows:-
WHEREAS the Religious Ladies established at Moncton and known

as Les Dames Religieuses de Notre Dame de Charit6 du Bon Pasteur,
whose members aim at devoting themselves to the care and reformation
of female penitents and the providing of a home for orphan children,
have by their petition prayed that the institution may be incorporated
in order that they may better accomplish the objects for which it was
formed;

Section 1 incorporates three sisters who are named
"and all members of 'Les Dames Religieuses de Notre Dame
de Charit6 du Bon Pasteur' and other religious forming
the Council of the said Community their associates and
successors" under the name of the appellant "with all the
general powers and privileges incident to corporations."

Sections 2 and 3 read as follows:-
2. The Corporation shall have power to conduct, control and maintain

an educational institution for the support, care and reformation of female
penitents and for the care and education of girls generally; an hospital
and dispensary for the sick; an asylum for orphan children and a home
for the aged and infirm and such other persons who may desire to reside
in any establishment of the Corporation according to the rules and
by-laws of the Corporation.

3. The Corporation shall have perpetual succession, a common seal
and may sue and be sued; may purchase, receive or otherwise acquire
lands or buildings in the Province of New Brunswick, may erect on such

(1) (1929) 98 LJ. (P.C.) 20.
60381-6
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1952 land acquired, as aforesaid, or any of them an educational institution, an
--- hospital, an asylum, a home and any other necessary buildings and works

THE KiNo and may use, convert, adapt and maintain all or any of such land, buildings

AssESSORS and premises to and for the purposes aforesaid, and incidental thereto
OF THE for the maintenance of the said institution, hospital, dispensary, asylum

TowN or and home, may carry on the business of a steam and general laundry and
SUNN of tailors and makers of dresses and wearing apparels of all kinds, with

LES DAMES their usual and necessary adjuncts and generally may enjoy real and
RELIGIEUSES personal estate and may mortgage, lease, convey or sell or otherwise

DE NOTRE dispose of such real and personal estate for the furtherance of the objects
DAME DE

CHAInrr DU of the Corporation.
BON PAsTERu

i J There appears to be no dispute as to the relevant facts
C Jwhich are set out in affidavits made by the Superior of the

appellant and the Town Clerk of the respondent
respectively.

The following paragraphs from the affidavit of the
Superior are relevant:-

That the said Les Dames Religieuses de Notre Dame de Charit6 du
Bon Pasteur is a Society devoted exclusively to the furtherance of the
education of girls generally, and especially to the education and reforma-
tion of female penitents and the furtherance of the education and care
of orphan female children.

That the said Les Dames Religieuses de Notre Dame de Charith du
Bon Pasteur is a religious Society whose members have taken vows of
poverty and receive no wages for their services in teaching and caring
for the said girls, and any revenue of the said Society has not been
distributed as profits or dividends but is retained and expended exclusively
for the furtherance of the purposes of the Society.

That the said object of furthering the general education of girls is
realized by the provision of a general Christian education to 82 boarding
pupils and orphans; and that 35 female penitents are surrounded with
virtuous influence and taught the habits of industry, so that they may
become useful members of society and fitted to earn a living.

That girls are accepted in our institution regardless of their race,
religion, creed or any other consideration.

The following paragraphs from the affidavit of the Town
Clerk are also relevant:-

That Les Dames Religieuses de Notre Dame de Charit6 du Bon
Pasteur, commonly known as the "Home of the Good Shepherd" is the
owner of a large tract of land situate in the said Town of Sunny Brae,
on which is constructed a large building in which it carries on a school
for the education and reformation of girls, and a home for female orphan
children. The said Home of the Good Shepherd carries on in the said
building a very extensive public laundry and dry-cleaning business serving
customers in the said Town of Sunny Brae, the City of Moncton, N.B.,
and generally throughout the surrounding districts. For the purpose
of the said laundry and dry-cleaning business it owns and operates two
motor trucks for picking up and delivering clothing and other articles
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to be laundered and/or dry-cleaned for reward. It is a very keen 1952
competitor with other laundry and dry-cleaning establishments in the

THE Knqoarea served.V
That in addition to the main building used for general purposes of ASSESSORS

the Home, and in part of which the said laundry and dry-cleaning OF THE
TOWN orbusiness is carried on, the Home of the Good Shepherd is the owner of SUNNYBR

a new two family brick dwelling occupied by two male employees and Ex Parte
for which rent is paid or included in the salary or wages paid such LEs DAMES

employees. RELIGIEUSES
DE NoTRE
'DAME DEThe respondent did not assess the lands or the main CHARTE DU

building of the appellant, but did assess "the laundry and BoN PASTEUR

dry-cleaning equipment" as personal property at the sumCartwrightJ.
of $40,000, the trucks at $2,200 and the two-family dwelling
house at $8,000, making a total assessment of $50,200. It
is the legality of this assessment which is in issue, and
the decision of the appeal turns upon the proper construc-
tion of section 4 of The Rates and Taxes Act, R.S.N.B.
(1927) c. 190, which by section 75 of The Towns Incor-
poration Act, R.S.N.B. 1927, c. 179, is made applicable to
assessments for town purposes.

Counsel for the appellant concedes that the relevant
statutory provisions give the respondent authority to make
the assessment in question unless the property assessed is
exempt from taxation under the provisions of clauses (d)
and (g) of 4(1) of The Rates and Taxes Act which read
as follows:-

4. (1) The following property shall be exempt from taxation:-

(d) Every building of a religious organization used exclusively as a
place of worship, or used for the religious, philanthropic or
educational work of such organization, with its site and ground
surrounding the same upon which no other building is erected,
but this exemption shall not include real estate in respect of
which rent is received by such organization; also the personal
property and income of such organization, used exclusively for
religious, philanthropic or educational purposes;

(g) The property of any literary or charitable society or institution.

Counsel for the appellant, while conceding the well settled
rule that clear words are necessary to give immunity from
liability to taxation imposed upon the community at large
since every exemption throws an additional burden on the
rest of the community, argues that the appellant is a
charitable society or institution and that under clause (g),
quoted above, all its property is exempt from taxation.

60381-61

83



SUPREME COURT OF CANADA

1952 Counsel for the respondent submits that the fact of the
THE I s appellant carrying on the laundry and dry-cleaning busi-
ASSE ness, mentioned above, prevents it being regarded as a

OF THE charitable society or institution within the meaning of
TowN OF

SUNNY BRAE clause (g). Alternatively he submits that even if the
Ex Parte latw

LES DAMEs appellant would prima facie fall within the wording of
RELIGIEUSES clause (g) it does not do so as it is a religious organization

DE NOTRE
DAME DE and religious organizations being specially dealt with in
cNS TEUR clause (d) must be deemed to be excluded from clause (g).

Catwriht J. Neither counsel suggested that there is any statutory
- definition in New Brunswick of the words "charitable

society or institution." In Commissioner's for Special
Purposes of Income Tax v. Pemsel (1) at page 580, Lord
Macnaghten says:-

In construing Acts of Parliament, it is a general rule, not without
authority in this House (Stephenson v. Higginson (2)), that words must
be taken in their legal sense unless a contrary intention appears.

That according to the law of England a technical meaning is attached
to the word "charity" and. to the word "charitable" in such expressions
as "charitable uses", "charitable trusts", or "charitable purposes", cannot,
I think, be denied.

Whether the word "charitable" as used in clause (g) is
to be construed in its legal sense or in its natural and
ordinary meaning, it is, I think, beyond question that the
appellant is a "charitable society or institution" unless its
operation of the laundry and dry-cleaning plant has the
effect of excluding it from such class.

A sufficient definition of a charitable institution is to be
found in the judgment of Maclean J. in Peter Birtwistle
Trust v. Minister of National Revenue (3).

A charitable institution is, I think, an organization created for the
promotion of some public object of a charitable nature, and functioning
as such.

This judgment was reversed, Kerwin J. dissenting, in
[1939] S.C.R. 125, and restored sub nom Minister of Na-
tional Revenue v. Trusts and Guarantee Co. (4), but there
is nothing said in any of the judgments to throw doubt on
the accuracy of the definition quoted. A helpful discussion
of what is a charitable institution is to be found in In re

(1) [18911 A.C. 531.
(2) 3 HL.C. at p. 686.

(3) [19381 Ex. C.R. 95 at 101.
(4) [19401 A.C. 138.
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Douglas. Obert v. Barrow (1) where Kay J. at first instance 1952
(at page 479) and Lindley L.J. in the Court of Appeal (at THE KINa

page 487) held that the Home for Lost Dogs was a charit- V.
ASSESSORS

able institution and neither Cotton L.J. nor Bowen L.J., OF THE

the other members of the Court of Appeal, said anything ONFff' E

to suggest the contrary. Ex Parte
LES DAMES

I have reached the conclusion that notwithstanding the RELIGIEUSES

operation of the laundry and dry-cleaning business the DAME DE
appellant remains a charitable institution within clause CHARIT DU

__BON PASTEUB(g). The Act of Incorporation and the material filed make E

it clear that the primary purposes and objects of the Cartwright J.

appellant are purely charitable. It will be observed that
in s. 3 of such Act, after the enumeration of certain pur-
poses, all charitable, it is provided that "incidental thereto
for the maintenance of the said institution, hospital, dis-
pensary, asylum and home" the appellant may carry on
the business of a laundry. In the contemplation of the
legislature as expressed in the Statute and in fact as shewn
by the material filed, the operation of the laundry business,
large though it be, is merely incidental to the charitable
purposes of the appellant and for the maintenance thereof.
This is not the case of an institution carrying on a com-
mercial business and incidentally performing sundry
charitable works or paying over its profits to be used by
others for charitable purposes but rather that of a society
or institution of which all the primary purposes are purely
charitable which is actively engaged in carrying on charit-
able works and which as an incidental means of providing
some of the money which is required for the prosecution
of such charitable works carries on a business under
statutory powers.

For the above reasons, I am of opinion that the appellant
is a charitable society or institution within the meaning
of those words as used in clause (g) and it follows that all
its property is exempt from taxation for under this clause
it is the character of the owner of property rather than the
use to which such property is put that determines whether
it is liable to assessment.

I have not over-looked the second argument of counsel
for the respondent, that the appellant, being a religious
organization, must find any exemption to which it is

(1) (1887) 35 Ch. D. 472.
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1952 entitled in clause (d) and must be held to be excluded
THE KING from the operation of clause (g). There is no doubt that
ASSEv80.8 the appellant is a religious organization but the construc-

OF THE tion contended for by counsel for the respondent would
TowN OF

SUNNY BRAE bring about the result that all the property of a society or
Ex Parte institution whose objects were solely charitable would beLES DAMES

RELIGIEUSES exempt from taxation if such society were purely secular,DE NOTRE nedi
DAME DE or indeed if it were avowedly atheistic, but that a society

CHARPrA DU with identical objects composed of members of a religious
-P order would have only a limited exemption. It seems to

CartwrightJ. me that clear and unambiguous words would be required
to achieve such a result.

I can find nothing in the wording of the Statute and I
know of no rule of construction which requires us to hold
that the thirteen clauses contained in section 4(1) of The
Rates and Taxes Act are necessarily mutually exclusive.
There is no incompatibility between religion and charity
but, in law, a society may be religious without being
charitable, see for example Cocks v. Manners (1), or
charitable without being religious, for example the Home
for Lost Dogs referred to in In re Douglas. Obert v. Barrow
(supra). If, as must often happen, a society is both a
religious organization and a charitable institution I see
no reason why it should not be entitled to the exemption
afforded by clause (g) to a charitable institution. I find
nothing in the record to indicate that any of the objects
or purposes of the appellant society are religious without
being charitable.

For the above reasons, I am of opinion that the appeal
should be allowed, the rule nisi made absolute and the
assessment quashed. The appellant is entitled to its costs
in this court and in the Appeal Division of the Supreme
Court of New Brunswick.

The judgment of Rand and Locke, JJ. was delivered by:
RAND J.:-The society or institution appealing to this

Court is a body corporate by the name "Les Dames
Religieuses de Notre Dame de Charit6 du Bon Pasteur."
The incorporation was by special act of the legislature of
New Brunswick in 1945. The objects are, to conduct, con-
trol and maintain an educational institution for support,

(1) (1871) L.R. 12 Eq. 574.

86 [1952



2 S.C.R.] SUPREME COURT OF CANADA

care, and reformation of female penitents and for the care 1952

and education of girls generally; a hospital and dispensary THE KING

for the sick; an asylum for orphan children and a home for A 8

the aged and infirm and such other persons as may desire OFTH
to reside in an establishment of the society; and as Mci- SuNNY B&
dental to these purposes and for the maintenance of the Lsz D
institution, power was given to carry on the businesses of RELIOIEUSES

DE NOTREa steam and general laundry and of tailors and makers DAME DS
of dresses and wearing apparel of all kinds, with their ^CRAITD u
usual adjuncts. Rand J.

The corporation has its seat near the city of Moncton -

and as part of its activities it conducts a general laundry
business. Those engaged in the laundry include inmates
as well as outside employees, and the business is in public
competition with other laundries. Under The Rates and
Taxes Act of the Province, it has been assessed on the
building with its land occupied by two drivers of laundry
trucks and the personal property, largely machinery, in-
cluding the trucks, used in the business, in the sum of
$52,200.

Exemption from taxation is claimed under paragraphs
(d) and (g) of section 4 of the statute which are as follows:

(d) Every building of a religious organization used exclusively as a
place of worship, or used for the religious, philanthropic or
educational work of such organization, with its site and ground
surrounding the same upon which no other building is erected,
but this exemption shall not include real estate in respect of which
rent is received by such organization; also the personal property
and income of such organization, used exclusively for religious,
philanthropic or educational purposes;"

(g) The property of any literary or charitable society or institution;

In the petition for certiorari and in the affidavit of
Antoinette des Coteaux, the Superior, the organization is
described as a religious society whose members have taken
vows of poverty and receive no wages for their services in
teaching and caring for the girls, and it is stated that the
income is expended exclusively for the furtherance of the
purposes of the society. About 60 per cent of those attend-
ing the general education classes pay a tuition fee of $20
a month, but the fee is said not to be a condition of admis-
sion to or continuance in the institution. Of the female
penitents in what is known as the "School of Protection"
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1952 only four pay the fee and eighteen are accommodated free,
THE KING except for whatever revenue may be derived from their

VA labour.
AssESSORS

OF THE Th
TOWN OF The question in controversy involves the characterization

UNNY BRAE given to the corporation and its activities. A charity orEX Parte
LES DAMES charitable society is, I should say, one whose purposes are
DENoUES those described in the preamble to the statute 43 Eliz. c. 4
DAME DE or purposes analogous to them. They can be classified

CHARITE DU
BoN PASTEUR generally, as for the advancement of religion, for the relief
RadJ. of poverty, for the promotion of education, and for other

- purposes bearing a public interest: and the attributes
attaching to all are their voluntariness and, directly. or
indirectly, their reflex on public welfare.

A religious society may or may not be charitable. In
In re White (1), it was held that a bequest "to a religious
society", without more, meant, prima facie, for religious
purposes and so charitable. In Cocks v. Manners (2), a
religious institution consisting of a voluntary association
of women whose purpose was "the working out of their
own salvation by religious exercises and self-denial" was
held not to be charitable. In Townsend v. Carus (3), in
which a legacy was left on trust for the benefit of societies,
subscriptions or purposes "having regard to the glory of
God, in the spiritual welfare of his creatures", for which
a scheme had to be devised, was construed by Wigram
V-C. to be a gift for religious purposes and to be restricted
to such purposes. In the course of dealing with the argu-
ment that ways of expending the property might be sug-
gested which might be conducive to spiritual welfare, but
which separately taken would not in themselves be
charitable, he observed:-

It appears to me sufficient to say that if, as I think the case is, the
end proposed by the testatrix is charitable, no expenditure can be lawful
which is not directly conducive to that end; and the end itself cannot
lose its charitable character only because parts of the machinery admissible
for its accomplishment are not in themselves abstractedly considered
charitable. Writing, for example, is not grammar; but if grammar cannot
be so well learned without first learning to write, that may be taught
in a pure grammar school, as a step to the learning which is its proper
object.

(1) (1893) 2 Ch. 41. (2) L.R. 12 Eq. 574.
(3) 67 E.R. 378.
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Lindley LJ. in In re White, supra, paraphrases this 1952
language thus:- THE KING

as V.Having come to the conclusion that the object of the testator was ASSESSORS
charitable because it was religious, he says that no mode of carrying out of THE
his intention could be proper if that mode was not itself charitable. TowN OF

SUNNY BRAE
Ex ParteThis artificial signification, unless the context modifies it, LEs DAMES

is to be attributed to either "charitable" or "charity" when RELIGIEUSES
DE NOTRE

it appears in a statute: Commissioners v. Pemsel (1); DAME DE
and the former as used in paragraph (g) is to be so BCAME DT

interpreted. Rand J.

As long ago as 1675, in the case of Webb v. Batchelet -

(2), specifically holding them chargeable to repairs of
highways, the Court declared parsons chargeable with all
public duties; and that this is the settled view appears
from Phillimore's Ecclesiastical Law, 2nd Ed., Vol. I, p. 477.
Taxes, then, are the rule against all, and he who claims
an exemption must show that he comes within the language
delineating it. It must be shown, as Duff J., later Chief
Justice, said, speaking for the Judicial Committee in
Montreal v. College of Sainte Marie (3), "that the privilege
invoked has unquestionably been created."

General tax legislation in New Brunswick began at the
inception of the province. C. 42 of the consolidated
statutes of 1836, providing for county rates, was enacted in
1786 and directs the assessors to "apportion the quota of
the said sum or sums of money so to be levied upon the
respective towns or parishes, to be paid by the several and
respective inhabitants of the said towns or parishes as
they in their discretion shall think just and reasonable."
In 1875, in a re-cast of the Rates Act of 1853, exemptions
pertinent to the question before us first appeared and they
were in the form of paragraph (g). Previous to this,
legislation applying to Saint John and Fredericton had
provided for Church and other privileges but they were not
uniform. Clause (d), on the other hand, was first enacted
in 1924.

Mr. Carvell argues that the use of the property is within
clause (d) by reason of the fact that the entire net income
from the business is to be applied to purposes mentioned

(1) [18911 A.C. 531 at 580. (2) 89 E.R. 294.
(3) [19211 1 A.C. 288 at 291.
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1952 in the paragraph. But the uses contemplated are im-
THE KINo mediate and actual "religious, philanthropic or educational"
ASSESSORS activities, not those of ordinary business, whatever the

OF THE ultimate destination of its revenues. Lands yielding rents
TOWN OF

SuNNY BRa have long been used as a form of charitable endowment,
EParte but they are excluded from the exemption, which implies,LES DAMES

RELIGIEUSES a fortiori, that business use is excluded.
DE NOTRE
DAME DE Although the benefit to the truck drivers in the occupa-

CHARITA DU
BON PASTU tion of the two houses has not been reduced to a specific

Rand J sum, it represents a business remuneration: and whether
- looked upon in the aspect of rent or the nature of the use,

it is excluded from the paragraph.
The language of use for the personal property is at least

as restrictive as that for the lands; if the word "exclusively"
in the first clause is not to be carried forward to the use of
all buildings and lands, it is more so; and the use of personal
property for business purposes would likewise be excluded.
The separate treatment of personal property and income
from that of lands results from the fact that several
features of the former had to be specially dealt with, and
to have combined the language dealing with both of them
would have produced an involved and cumbersome locution.

He then appeals to paragraph (g). The word "charit-
able" here connotes solely purposes, works and modes of
action of the character described: a society that could, for
instance, for all of its objects, receive charitable bequests
with their peculiar privileges such as perpetual endow-
ment. The illustration by Wigram V-C. quoted indicates
that the carrying on of a business as part of a society's
functions would rule it out .of that category. Charity is
essentially voluntary good works and voluntary donations
the accepted means of obtaining the material resources
necessary to them, both of which are incompatible with
the means here.

If paragraph (g) is to be taken to include all societies
and institutions having charity as the ultimate destination
of their funds by whatever means raised, then clearly a
religious society with solely charitable objects and powers
would lie within it. At the same time it would be embraced
within paragraph (d) since "religious, philanthropic and
educational" works include all matters of charity and, as

[1952
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well, some matters of benevolence beyond them. For such 1952
an organization, then, what could have been the purpose TE Kwo
of introducing paragraph (d)? I should find it difficult to ASSESSORS
imagine any reasonable or practical purpose except to OF THE

TowN OF
codify and clarify the position of religious societies, and SuNN BRAE
to enlarge the scope of the exempting uses of their ExParte

LEs DAMES
property. But whether to enlarge or restrain, the entire RELIGIEUSES

DR, NOTREclass is clearly intended to be withdrawn from (g). DAME DE

If this is not so, a religious society with mixed charitable cHARBIT DU

and business objects, or a non-religious organization, both PASTEUR

having ultimate charitable purposes, would remain exempt Rand J.

as to all its property under (g), which would mean virtu-
ally that the further a society was from a true charity, the
broader its exemption. Such an anomaly could not be
attributed to the intention of the legislature. What (g)
envisages are charitable and literary societies and institu-
tions strictly so-called, with neither objects nor powers nor
works outside of those descriptions. That the Companies
Act should provide as it does in s. 17(2) (f) that

The Company shall not carry on any business or trade for the profit
of its members,

the last six words of which were added in 1944, adds noth-
ing to the argument: whatever its effect may be, it is
irrelevant to the meaning of the clause I am considering.

A similar exemption of "the property of a literary or
scientific institution", in the Income Tax Act of 1842,
language which seems to be the prototype of that of clause
(g) here, was dealt with in Manchester v. McAdam (1),
by the Court of Appeal and, on appeal, by the House of
Lords (2). The city of Manchester had set aside certain
buildings for a public library administered by a special
Board; its purposes were unquestionably literary, and
exemption was claimed for it as a "literary institution".
The only doubt arose from the fact that it was maintained
by rates. The Court of Appeal, Lindley and Rigby L.JJ.,
with Brett L.J. dissenting, held that it was not within
the exemption because of its support by taxes, that what
the statute designed was to encourage gifts of land to such
institutions, supported in their activities likewise by other
gifts or subscriptions, all for the ultimate benefit to the
public. The House of Lords took another view; but Lord
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1952 Halsbury L.C., dissenting, speaks of the rate "distinguish-
THE KING ing it from the voluntary character of a literary and
ASSE SORscientific institution such as existed in 1842". In the

OF THE opinion of the majority, an institution was to be conceived
TOWN OF

SUNNY BRAE as an objective establishment for the purpose designated,
Ex P Srte which the library was, and its support by taxes was not aLES DAMES

RELIGIEUSES disqualifying factor. But the fact of such a difference of
DE NOTRE
DAME DE opinion hinging on such an element satisfies me that had

CHAmIT9 DU the corporation, for instance, carried on a general printing
BN P business as auxiliary to its library administration, though

Rand J. with the net revenue devoted exclusively to the purposes
of the library, its exemption could not have been seriously
argued. The same principle was applied in In re Badger,
(1) in which an incorporated body under the Literary and
Scientific Institution Act, was held incapable of borrowing
money for the purposes of a recreation adjunct.

What is here, then, is not a "charitable society or institu-
tion"; it is a society of mixed objects and works or activities,
some of which are charitable and some not; and it is not
such a society as the legislature had in mind when, in 1875,
it first decided to provide so comprehensive an exemption
as that of all the property of such owners.

We have today many huge foundations yielding revenues
applied solely to charitable purposes; they may consist, as
in one case, of a newspaper business; even if these founda-
tions themselves carried on their charitable ministrations,
to characterize them as charitable institutions merely be-
cause of the ultimate destination of the net revenues,
would be to distort the meaning of familiar language; and
to make that ultimate application the sole test of their
charitable quality would introduce into the law conceptions
that might have disruptive implications upon basic prin-
ciples not only of taxation but of economic and constitu-
tional relations generally. If that is to be done, it must
be by the legislature. Concessions to taxation of income
or property, as in the Income Tax Act of Great Britain,
may expressly provide for meeting the modern develop-
ment of mixed charitable and business objects as we have
them here: but that was remote from what the legislature
had in mind in 1875.

(1) [19051 1 Ch. 568.
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As the works and activities of the society, then, are not 1952

solely of a charitable nature, it is not within paragraph THE KING

(g); but whether there originally or not, as a religious AssESsons
society, it must find exemption for its property in para- OF THE

TowN OF
graph (d) which, for the reasons given, it cannot do. The SuNNY BRAE

appeal must, therefore, be dismissed with costs. LE DAMES
RELIGIEUSES

DE NOTRE
KELLOCK J.:-The error which the appellant alleges to DAMED

exist in the decision of the Appellate Division is thus set CHARITL DU

out in its factum: BON PASTEU

(a) The finding that rent is received for the brick dwelling house. Rand J.

(b) The finding that the laundry and drycleaning equipment, and
property used in conjunction therewith, is not used exclusively
for the religious, philanthropic or educational work of the Society
and is therefore not exempt from taxation.

(c) The ruling that exemption from taxation cannot be claimed in
respect of the property of Les Dames Religieuses de Notre Dame
de Charit6 du Bon Pasteur under section 4(1) (g) of the Rates
and Taxes Act, and that the said property is not exempt from
taxation thereunder.

I do not find it necessary to deal with the first contention.
The appellant's second contention, based on the pro-

visions of s. 4 (1) (d) of the relevant statute, is that it is
authorized by its incorporating statute to carry on the
laundry and dry-cleaning business as "incidental" to its
philanthropic and educational purposes, and therefore,
as any profits received by the appellant from the carrying
on of the business are devoted to its charitable purposes,
the property used in carrying on such business is as much
used for its philanthropic and educational purposes as its
other property.

The appellant further contends that even if it fails in
its second contention on the basis of use, it may have
resort for exemption to the provisions of para. (g) as a
"charitable society or institution," in which case mere
ownership is sufficient.

The relevant portions of the statute are as follows:
4. (1) The following property shall be exempt from taxation:

(d) Every building of a religious organization used exclusively as
a place of worship, or used for the religious, philanthropic or
educational work of such organization, with its site and ground
surrounding the same upon which no other building is erected,
but this exemption shall not include real estate in respect of
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1952 which rent is received by such organization; also the personal
property and income of such organization, used exclusively for

THE KING religious, philanthropic or educational purposes;
V.

AssEsons (g) The property of any literary or charitable society or institution.
OF THE With the contention that the use of the property real

TOWN OF
SUNNY BRAE and personal here in question is brought within the terms

L Es of para. (d), I find it impossible to agree. That the busi-
RELIGIEUSES ness is being carried on as "incidental" to the charitable

DE NOTRE
DAME DE work of the appellant does not alter the fact that the use

BO PASTEU of the property is for business purposes, and it is immaterial

Kellock J that the appellant, after receipt of the profits from the
- business, devotes such profits to the support of its actual

charitable work.
Coman v. Governors of the Rotunda Hospital (1), is in

point. The hospital, unquestionably a charity in the
strict sense, had certain rooms not used by it for hospital
purposes but let out by it for hire for entertainments,
concerts and cinema shows. By 5 and 6 Vict. c. 35, s. 60,
duties under Schedule "A" of the statute were assessable
upon the annual value of premises, but by s. 61 an excep-
tion from such duties was provided in the case of "any
hospital * * * in respect of the public buildings, offices
and premises belonging to such hospital" and upon "the
rents and profits of lands, tenements, hereditaments and
heritages belonging to such hospital * * * so far as the
same are applied to charitable purposes." This statute
was extended to Ireland by 16 and 17 Vict. c. 34, s. 3.

By the Valuation (Ireland) Act, 1852, s. 2, the valuing
authority was directed "to distinguish all hereditaments
and tenements, or portions of the same * * * used for
charitable purposes * * * and all such hereditaments or
tenements, or portions of the same, so-distinguished, shall,
so long as they continue to be * * * used for the purposes
aforesaid, be deemed exempt from all assessment." Until
1915 the rooms in question had been scheduled as exempt
in the Valuation List, and accordingly were not assessed
for rating or Schedule "A" purposes. The Crown now
sought to tax the profits arising from the hiring out of the
rooms under Schedule "D", as being profits from a trade.

On behalf of the hospital it was contended that all profits
derived from the lettings of the rooms were applied to
the general support of the hospital and that the moneys

(1) [1921] 1 A.C. 1.
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so received were rents and profits of tenements belonging 1952

to a hospital within s. 61, and that these moneys, so far THE KING
V.as they were applied to charitable purposes, were exempt. ASSESSORS

They contended that they were a single statutory corpora- OF THE
TowN o

tion constituting an indivisible charitable trust, and that SUNNY BRAE

they were not carrying on a trade or anything in the nature Ex Parteon a tade orLES DAMES
of a trade. RELIGIEUSES

DE NoTR
It is clear that, apart from the question as to carrying DAME DE

CHARITt DU
on a trade, the use of the premises by the respondents forBoNPASTEUR
purely hospital purposes would have entitled them to Kellock J.
exemption from tax in respect of the annual value of the -

premises, but it was held that they were carrying on a trade
and in so doing went beyond the bounds of the exemption
to which they were entitled under Schedule "A". In the
course of his judgment, the Earl of Birkenhead L.C. said
at p. 14:

When the facts set out in the case stated and the documents annexed
to it are considered as a whole, it becomes plain that the respondents,
with the laudable object of raising an income for the support of their
charitable activities, have engaged in what can only be described as a
business or a concern in the nature of a business, and thereby have
earned annual profits which are outside the scope of Schedule A.

In that case and in later cases in the House of Lords,
the decision of the Court of Session in Religious Tract and
Book Society v. Forbes (1), was approved.

In the last mentioned case, the object of the plaintiff
society, according to its constitution, was "by the circu-
lation of religious tracts and books to diffuse a pure and
religious literature among all classes of the community."
The constitution went on to provide that "this object shall
be carried out by the establishment of central and branch
depositories and of auxiliary societies and by means of
colportage and other agencies." The society operated two
"depositories" or book stores, one at Edinburgh and the
other at Belfast, and in addition, carried on the colportage
agencies. The sales of all three were of the same goods at
the same prices, there being only one stock out of which
all its salesmen were supplied. The profits made by the
stores were applied to the carrying on of the colportage,
a purely charitable activity, which could not be carried
on by itself at a profit but required the further aid of

(1) 3 T.C. 415.
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1952 public subscriptions. The Lord President, later Lord
THE Kwo Roberston, at p. 418 put the matter thus:

AssEsons * it may be conceded to the Appellants that the object of their
OF THE Society is not that of making profit, but the diffusion of religious literature

TowN OF among all classes of the community. But incidental to that large and
SUNNY BRAE beneficial purpose they engage in trade * * * It appears that the col-Ex Parte
LES DAMES portage agency could not be carried on at a profit as a commercial
RELIGIEUSES undertaking, and is persevered in merely because the Society find that

DE NOTRE by appealing to the religious public they are able to obtain subscriptions
DAME DE which enable them to fill up the deficit. When we turn to the methodsCHARITk D11

BON PASTEUR of the colportage, it appears that they are not commercial methods,
- that is to say, that the business carried on is not purely that of pushing

Kellock J. the sale of their goods, but that on the contrary the duty of the salesman
is to dwell over the purchase and make it the occasion of administering
religious advice and counsel. Now, under these conditions it seems to me
impossible to hold that this is a business, trade, or adventure, which is
unfortunately resulting in loss. It is really a charitable mission in which
the sale of the Scriptures is made the occasion for doing something more
than merely effect the sale of books. And accordingly, while I completely
assent to the view that the establishment and conduct of the shops and
the establishment and conduct of the colportage all rest upon the same
ultimate motive, yet at the same time the two operations seem to be
essentially distinguished. The shops are simply book-seller's shops-
the other is a combination of the sale of books with a missionary
enterprise * * *

At p. 419 Lord Adam said:
Now, I agree with your Lordship that if a party takes to selling books

it does not matter to the Crown what his object is in doing so, whether
it is to put profit into his own pocket, or, having made profit, to expend
that in charity or donation.

In my opinion, it is too clear for argument that the "use"
referred to in para. (d) of the statute in the case at bar,
is the actual use to which the property is put, and not the
object to which the profits from the business which may be
carried on, on the property, after their receipt by the
proprietor of the business, may be devoted. Accordingly,
I think the judgment below is right in holding that the
appellant in respect of the real and personal property here
in question does not come within the exempting provisions
of para. (d).

The further contention of the Appellant that, although
as a "religious organization" it is not entitled to exemption
under para. (d), it may nonetheless claim exemption as a
"charitable society or institution" under para. (g), requires
examination. If sound, it would involve anomalous
consequences.
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For example, a religious organization, which is a charity 1952

in the strict sense, owning productive real property which THE MKG

it does not use but lets to tenants, while denied exemption AssEsoB8

therefor by the express terms of para. (d), would neverthe- ' "'
less, on the basis of this argument, be entitled to exemption SUNNY BEA

Ex Parte
in respect of the very same property under para. (g). Again, LES DAMES

RELIGIEUSES
real or personal property, lying idle and not used, would DE NOTRE

be taxable on the basis of para. (d) but exempt under DAmEUE

para. (g). BoN PASTEUB

All religious organizations are not, of course, charitable Kellock J.

organizations; vide Cocks v. Manners (1). The property
of such organizations, therefore, to be entitled to exemption,
would have to be brought within clause (d). I have no
doubt that the great bulk of the religious organizations in
the Province of New Brunswick at the time of the enact-
ment for the first time of para. (d) in 1924, were charitable
institutions within the strict sense of those words. It would
seem to be a rather remarkable intention to be attributed
to the legislature in the enactment of clause (d) that the
great majority of religious organizations should be entitled
to claim exemption for their real and personal property
under the provisions of the new legislation if the use of such
property brought it therein, and at the same time that
their previously existing exemption to which they were
already entitled on the mere basis of ownership should also
be preserved to them. In my opinion, the construction of
a statute which produces such anomalies is contrary to
well settled canons of construction.

A statute is to be construed, if at all possible, "so that
there may be no repugnancy or inconsistency between its
portions or members;" City of Victoria v. Bishop of Van-
couver Island (2), per Lord Atkinson, at p. 388. The
principle applicable is, in my opinion, that stated at p. 176
of the 9th Edition of Maxwell, as follows:

Where a general intention is expressed, and also a particular intention
which is incompatible with the general one, the particular intention is
considered an exception to the general one.

(1) L.R. 12 Eq. 574. (2) [19211 2 A.C. 384.
60381-7
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1952 Among the authorities referred to in the judgment of
THE KINo Sir George Jessel M.R. in Taylor v. Oldham (1). At p. 410

V. the learned Master of the Rolls said:ASSESSORS
OF THE *** but I think in all these Acts of Parliament, the first thing you have

TOWN OF to consider is, that where you have general provisions, whether contained
SUNNY BaAE.

Ex Parte in the same Act or in another Act of Parliament, and where you have
LES DAMES special provisions as to a particular property in the ownership of one

RELIGIEUSES individual, you must read the special provisions as excepted out of the
DE NOTRE genral.
DAME DE

CHARWLi DIU
BON PASTEUB The statute there under consideration was a private
Keck J statute, but there is no difference in the application of the

- principle in the case of a public Act. Clause (g) of the
section here in question is a general provision including
all charitable institutions, and, in order to make the statute
consistent with itself, clause (d) is to be regarded as an
exception out of (g). The fact that (d) includes religious
organizations not charitable, does not affect the principle
to be applied.

In C.N.R. v. Capreol (2), the statute under construction
was the Ontario Assessment Act, R.S.O. 1914, c. 195, by s. 5
of which all real property in Ontario was made liable to
taxation "subject to the following exemptions:

2. Every place of worship and land used in connection therewith
and every churchyard, cemetery or burying ground.

3. The buildings and grounds of and attached to or otherwise bona fide
used in connection with and for the purposes of a university, high school,
public or separate school, whether vested in a trustee or otherwise, so
long as such buildings and grounds are actually used and occupied by
such institution, but not if otherwise occupied.

4. The buildings and grounds of, and attached to, or otherwise bona
fide used in connection with and for the purposes of a seminary of learning
maintained for philanthropic, religious, or educational purposes, the whole
profits from which are devoted or applied to such purposes only, but such
grounds and buildings shall be exempt only while actually used and
occupied by such seminary.

5. Every city or town hall, and every court house, gaol, lock-up and
public hospital receiving aid under The Hospitals and Charitable Institu-
tions Act, with the land attached thereto but not land of a public hospital
when occupied by any person as tenant or lessee.

9. Every industrial farm, house of industry, house of refuge, orphan
asylum, and every boys' or girls' or infants' home or other charitable
institution conducted on philanthropic principles and not for the purpose
of profit or gain, and every house belonging to a company for the
reformation of offenders, and the land belonging to or connected with
the same; but not when occupied by a tenant or lessee.

(1) (1876) 4 Ch. D. 395. (2) [19251 S.C.R. 499.
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10. The property of any children's aid society incorporated under the 1952
Children's Protection Act of Ontario, whether held in the name of the .
society or in the name of a trustee or otherwise, if used exclusively for THE K;NG

the purposes of and in connection with the society. AssEasOR8
OF THE

12. The property of every public library and other public institution, OW OH
literary or scientific, and of every agricultural or horticultural society or SUNNY BRAE
association, to the extent of the actual occupation of such property for Ex Parte
the purposes of the institution or society. LES DAMES

RELIGIEUSES
13. The land of every company formed for the erection of exhibition DE NoTRz

buildings to the extent to which the council of the municipality in which DAME DE

such land is situate consents that it shall be exempt.A

The question for decision was as to whether or not certain Kellock J.
land owned by the railway and a building thereon con-
taining numerous bedrooms, a reading room and other
rooms and facilities for lodgings, entertainment and
recreation, all operated by the Young Men's Christian
Association under the terms of an agreement with the
railway calling for payment of a nominal rent to the latter,
was exempt under sub-s. 9 above. This was decided
adversely to the appellant. In the course of delivering the
judgment of the court, Anglin C.J.C. said at p. 502:

The claim of the appellant was that the Railway Y.M.C.A. at
Capreol is

"a charitable institution conducted on philanthropic prineiples and
not for the purpose of profit or gain,"

and that it is, therefore, entitled to the exemption claimed
But it seems obvious that every charitable institution so conducted

does not fall within s.s. 9 of s. 5. Special exemptions of undertakings of
a charitable nature conducted on philanthropic principles and not for the
purposes of profit and gain are to be found in ss. 2, 3, 4, 5, 10, 12 and 13.
It seems reasonably certain, therefore, that the words

"charitable institutions conducted on philanthropic principles and
not for the purpose of profit or gain,"

are not used in ss. 9 in their most comprehensive sense.

The learned Chief Justice went on to hold that the
sense in which the words, "charitable institutions conducted
on philanthropic principles and not for the purpose of
profit or gain," were used in clause 9, was ejusdem generis
with the other institutions mentioned in that clause, but
it was "obvious" to the court that the general category of
charitable institution mentioned in clause 9 did not include
the particular charitable institutions described in the other
sub-sections. The particular was to. be considered as
excepted out of the general provision.

60381-71
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1952 There is an additional reason, however, why, in my
THE ING opinion, the appellant, as a religious organization, must

Assasons find its exemption, if any, in the terms of para. (d)
OF THE exclusively.

TOWN OF
SUNNY BRAE As already pointed out, the word "claritable," as used

Ex Parte .
LEs DAMES in para. (g), is not used in its popular but in its technical

REO ES sense; Chesterman v. Federal Commissioner of Taxation
DAME DE (1), 128; Adamson v. Melbourne (2). A religious society

CHARITi DIU
BON PEUR may or may not be a charitable society in this sense, and

KelkJ. upon any question arising, the court will inquire into the
-- purposes of the society.

In Morice v. Bishop of Durham (3), Sir William Grant
M.R. formulated the test as follows at p. 406:

The question is, not, whether he (the testator) may not apply it upon
purposes strictly charitable, but whether he is bound so to apply it? I am
not aware of any case, in which the bequest has been held charitable,
where the testator has not either used that word, to denote his general
purpose, or specified some particular purpose, which this Court had
determined to be charitable in its nature.

In the case at bar, the objects of the appellant are to
conduct an educational institution for the support, care and
reformation of female penitents, and for the care and
education of girls generally; an hospital and dispensary for
the sick; an asylum for orphan children, and a home for
the aged and infirm and such other persons who may desire
to reside in an establishment of the corporation according
to its rules and by-laws; and "incidental" thereto, but
nonetheless for the "maintenance of the said institution"
it is given the power to carry on "the business of a steam
and general laundry, and of tailors and makers of dresses
and wearing apparels of all kinds with their usual and
necessary adjuncts." According to the affidavit of the
Town Clerk and Treasurer of the relator, the appellant
does carry on in the building here in question
a very extensive public laundry and drycleaning business serving customers
in the said Town of Sunny Brae, the City of Moncton, New Brunswick,
and generally throughout the surrounding districts. For the purpose of

the said laundry and drycleaning business it owns and operates two

motor trucks for picking up and delivering clothing and other articles to

be laundered and/or drycleaned for reward. It is a very keen competitor

with other laundry and drycleaning establishments in the area served.

(1) [19261 A.C. 128. (2) [19291 A.C. 142.
(3) (1804) 9 Ves. 399; 32 E.R. 947.
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In Brighton College v. Marriott (1), Lord Blanesburgh 1952

said at p. 204: THE KING

Whether in any particular case activities which may properly be ASSESSORS
described as charitable have become trading or commercial must always OF THE
be a question of fact-one important consideration being whether these TOWN OF

.SUNNY BRAR
activities are being conducted with commercial considerationb in view Ex Parte
and on commercial principles: see Religious Tract and Book Society of LES DAMES,
Scotland v. Forbes (2). RELIGIEUsES

Du NOTE
DAME: DEThere can be no doubt of the commercial nature of the CHAMTE D

appellant's laundry and drycleaning business, and a trust BON PASTEUR

for the benefit of the appellant could not meet the test laid Kellock J.

down by Sir William Grant.

In Dunne v. Byrne (3), in which a residuary bequest.
"to the Roman Catholic Archbishop of Brisbane and his
successors to be used and expended wholly or in part as
such Archbishop may judge most conducive to the good
of religion in this diocese," was held not to be a good
charitable bequest but void, Lord Macnaghten, in deliver-
ing the judgment of the Privy Council, pointed out at
p. 410 that it could hardly be disputed that a thing may
be "conducive" and in particular circumstances "most
conducive" to the good of religion in a particular diocese
or in a particular district without being charitable in the
sense which the court attaches to the word, and indeed
without being in itself in any sense religious. He went
on to say:

In the present case the learned Chief Justice suggests by way of
example several modes in which the fund now in question might be
employed so As to be conducive to the good of religion though the mode
of application in itself might have nothing of a religious character about it.

What is thus referred to by Lord Macnaghten is to be
found in the judgment of Griffith C.J. in 11 Commonwealth
Law Reports, 637 at 645, as follows:

Again, it seems to me that purposes may reasonably be called con-
ducive to the good of religion although they have no such direct tendency.
For instance, it might well be said that * * * the establishment of a
newspaper conducted on religious or high moral principles * * * would
be purposes conducive to the good of religion. Certainly the Archbishop
might reasonably think so. I do not at present see my way to deny such
a proposition. But I do not think that either purpose would be a
charitable purpose.

(1) [1926] A.C. 192. (2) 3 T.C. 415.
(3) [19121 A.C. 407.
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1952 In the case of the appellant, therefore, the carrying on of
TEKiNa the laundry business is not a charitable purpose, and the
Ass appellant, regarded as an entirety, could not constitute the

or HE object of a valid charitable trust, and cannot, therefore, be
TowN or

SuNNY Ba said to be a charitable corporation.
EX Parte

LEs DAMES Even a church, regarded as an entirety, inclusive of all
RMDEU 8 its purposes, parochial as well as ecclesiastical, cannot con-
DAME DE stitute the object of a valid charitable trust; Farley v.

CAarrkf DU
BoN PAsTEu Westminster Bank (1); In re Jackson (2). Where the

Kellock J. testator does not indicate any larger purpose, a trust for the
- benefit of a church will be saved from invalidity by the

presumption of law that the benefit is intended for ecclesi-
astical purposes only; In re White (3).

To apply the same presumption in the case of a trust for
the benefit of a. corporation such as the appellant would
save a trust for its benefit from invalidity, but the pre-
sumption has no place under the taxing statute here in
question, under which the appellant is to be taken as an
entirety, and when so regarded, is not a charitable
corporation.

The decision of Vice-Chancellor Wood in Lechmere v.
Curtler (4), casts an interesting side-light upon the
matter, which leads to the same result. In that
case the testator had bequeathed a sum of money to the
treasurer, for the time being, of an asylum thereafter to
be instituted "for the humane and charitable purposes of
that institution." An asylum was afterwards built under
the compulsory provisions of an Act of Parliament. It was
supported by compulsory rates, and was used entirely for
the maintenance of pauper lunatics. At p. 648 the learned
Vice-Chancellor said:

Nobody questions that the maintenance of lunatics is humane and
charitable, and a bequest of this nature might be useful in inducing the
Justices to build an asylum. No doubt the legislature had humane and
charitable purposes in view, but the building of this asylum was simply
compulsory on the Justices. If I gave this £1,000 to this asylum, I should
be merely relieving the rates to that extent, and I cannot say that this
would be a humane and charitable application of the legacy within the
meaning of the testator's will.

(1) [1939] A.C. 430. (3) [1893] 2 Ch. 41.
(2) [1930] 2 Ch. 389. (4) 24 L.J. Ch. 647.
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In the case at bar, a trust for the benefit of the appellant 1952
corporation simpliciter, which it would be free to use, say, THE KING

for the expansion of the laundry with the object of increas- VO
ASSESSORS

ing profits, or to replace worn-out equipment, or to tide OF THE
TOWN or

it over unprofitable periods, could not be said to be, in 3uNNY B"
any sense, a charitable application of the proceeds of the Ex rD
trust. Accordingly, the appellant cannot be regarded as RELIGIEUSES

a "charitable society or institution" within the purview DAME DE
of the statute here in question. CHAREP DU

BON PASTEUR
I would dismiss the appeal with costs. Kellock J.

ESTEY, J.:-That the appellant, incorporated by an act
of the Legislature of New Brunswick in 1945 (S. of N.B.
1945, c. 94), is a religious organization and, therefore,
entitled to the exemptions from taxation within the mean-
ing of s. 4(1) (d) of The Rates and Taxes Act (R.S.N.B.
1927, c. 190), is not disputed. The appellant, however,
contests the imposition by the respondent of taxes upon
the brick duplex dwelling, occupied by two of its laundry
employees, and its personal property consisting of the
laundry equipment and two trucks, by virtue of the
exceptions contained in this subpara. (d). s. 4(1) (d)
reads as follows:

4. (1) The following property shall be exempt from taxation:
(d) Every building of a religious organization used exclusively as a

place of worship, or used for the religious, philanthropic or
educational work of such organization, with its site and ground
surrounding the same upon which no other building is erected,
but this exemption shall not include real estate in respect of
which rent is received by such organization; also the personal
property and income of such organization, used exclusively for
religious, philanthropic or educational purposes;

The Appeal Division of the Supreme Court of New
Brunswick, Mr. Justice Hughes dissenting, held that the
respondent was right in taxing the brick duplex dwelling,
as well as the personal property in the laundry and the
two trucks.

The record discloses no controversy as to the facts. It
sets out that the appellant
is the owner of a large tract of land situate in the said Town of Sunny
Brae, on which is constructed a large building in which it carries on a
school for the education and reformation of girls, and a home for female
orphan children. The said Home of the Good Shepherd carries on in
the said building a very extensive public laundry and drycleaning business
serving customers in the said Town of Sunny Brae, the City of Moncton,
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1952 N.B., and generally throughout the surrounding districts. For the purpose
_- of the said laundry and drycleaning business it owns and operates two

THE KINa motor trucks for picking up and delivering clothing and other articles
ASSESSORS to be laundered and/or drycleaned for reward. It is a very keen com-

OF THE petitor with other laundry and drycleaning establishments in the area
TowN OF served.

SUNNY BRAE
Ex Parte 3. That in addition to the main building used for general purposes

LES DAMES of the Home, and in part of which the said laundry and drycleaning
RELIGIEUSES business is carried on, the Home of the Good Shepherd is the owner of a

DE NOTRE
DAME DE new two family brick dwelling occupied by two male employees and for

CHARITt DU which rent is paid or included in the salary or wages paid such employees.
BON PASTEUB

No further particulars are given as to the wages of the
e J two employees, but the hearing of this appeal proceeded

upon the basis that they were hired and their wages paid
partly in cash and partly in the permission of each to
occupy exclusively one half of the brick duplex. In these
circumstances, that the appellant was paid or received
remuneration in the form of services for this brick duplex
must be conceded. The essential question is whether this
remuneration is included in the word "rent" as used in
the exception in s. 4(1) (d). The word is not defined in
The Rates and Taxes Act. In Halsbury's Laws of England
it is stated:

Rent-that is, rent-service-is the recompense paid by the lessee to
the lessor for the exclusive possession of corporeal hereditaments. It need
not consist of the payment of money. It may consist in the render of
chattels, or the performance of services. 20 Hals., 2nd Ed., p. 158, para.
170.

See Woodfall's Law of Landlord & Tenant, 24th Ed., 303;
Williams on Canadian Landlord & Tenant, 2nd Ed., 159.

The word "rent" is itself a word of very wide import, not always
correctly employed in ordinary current user, particularly in taxing pro-
visions. Lord Wright in Earl Fitzwilliam's Collieries Company v. Phillips,
[19431 A.C. 570 at 581.

In Vyvyan v. Arthur (1), Thomas Vyvyan, as owner
in fee, leased certain premises requiring the payment of
certain money "and also doing suit to the mill of the said
Thomas, his heirs and assigns, called Tregamere mill, by
grinding all such corn there as should grow in or upon the
close thereby demised during the term." It was held that
the covenant requiring the grinding of the corn was "in
the nature of a rent," Bayley J. stating at p. 414:

The lease contains a reddendum, and whatever services or suits are
thereby reserved partake of the character of rent.

(1) (1823) 1 B. & C. 410.
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The language adopted by the Legislature in subpara. 1952

(d) "this exemption shall not include real estate in respect THE KIxo
of which rent is received by such organization" does not ASSESSORS

suggest that it was legislating with reference to rent in the OF THE
TowN OF

strict sense. It is not the reservation of rent or any right SuNNY BRAE
to distrain therefor, which latter Lord Hasbury describes E Parte

to dstrin herforwhih ltte Lod Hasbuy dscrbesLES, DAMES

as "the mark of rent" (20 Hals., 2nd Ed., p. 158, para. 170), RELIGIEUSES
DE NOTRE

or, indeed, any of the attributes connected with the word DAME DE

when used in the strict sense. On the contrary, it rather CHARITL DU
Bo- PASTEUR

appears that the Legislature adopted the word in the -

broader sense, as defined in Woodfall's Law of Landlord Estey J.

and Tenant, 24th Ed., p. 303: "Rent is a retribution or
compensation for the lands demised." It is not, however,
necessary to determine the exact meaning, more than to
indicate that the language ought not to be construed in
the restricted sense but that it is sufficiently comprehensive
to include that which was received by the appellant organi-
zation as remuneration for the brick duplex dwelling.

In the absence of facts to the contrary, I think we should
assume, because of the returns that must be made in
respect of workment's compensation and unemployment
insurance, that the total wages were known and, therefore,
ascertained. In reality the employees paid for the use of
these premises an amount "in the nature of a rent" or "in
the character of rent." In these circumstances it would
appear that the word "rent," as used in s. 4(1) (d), is
sufficiently wide to cover this particular payment. See
also Tucker v. Morse (1); Edney v. Benham (2). .

The personal property taxed is used in the conduct of
the laundry and dry-cleaning business. The fact that the
net income from this business is applied for the purposes
of the appellant's religious organization does not detract
from the fact that the equipment here taxed is used in the
conduct of a business which serves not only the appellant's
organization, but the public generally. It, therefore, can-
not be said that this personal property is "used exclusively
for religious, philanthropic or educational purposes" within
the meaning of subpara. (d) and it is, therefore, subject
to be taxed by the respondent.

(1) (1830) 1 B. & Ad. 365. (2) (1845) 7 Q.B. 976; 115 E.R. 756.
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1952 The appellant, however, claims that even if, under
THE KING subpara. (d), the foregoing property is taxable, it is a

v. charitable institution within the meaning of subpara. (g)
OF THE and, therefore, that its entire property is exempt. Sub-

TOWN OF
SUNNY BRAB para. (g) reads as follows:

Ex Parte (g) The property of any literary or charitable society or institution;LES DAMES
RELIGIEUSES Assuming, therefore, as the appellant contends, that itDE NomE

DAME DE is both a religious organization and a charitable institution,CHARIT Du
BON PASTEUR the pertinent issue is, having regard to the provisions of

Estey J. the statute, may it be included and, therefore, entitled to
- have all of its property exempted under the provisions of

subpara. (g) ?
While the provision in subpara. (g) has been included in

The Rates and Taxes Act since 1850 (S. of N.B. 1850, 13
Vict., c. 30, s. II, art. 17, subpara. (d) was not included
until the act was consolidated and amended in 1924 (S. of
N.B. 1924, 14 Geo. V, c. 3). The language adopted in the
enactment of subpara. (d) read by itself discloses the
Legislature intended that all religious organizations should
be subject to the provisions of that subpara. Moreover,
it would appear that when subparas. (d) and (g) are
construed together according to the accepted rules of con-
struction, which again the Legislature would intend, the
result is that all religious organizations are subject only
to the provisions of subpara. (d). Subpara. (d) is par-
ticular in that it applies only to religious organizations,
while subpara. (g) is more general in character and includes
all literary and charitable societies and institutions, which
would include the majority of religious organizations as
well as all other types of literary and charitable societies
and institutions. It is a case, therefore, where the rule,
as stated by Sir John Romilly, should be applied:

The general rules which are applicable to particular and general
enactments in statutes are very clear, the only difficulty is in their
application. The rule is, that wherever there is a particular enactment
and a general enactment in the same statute, and the latter, taken in its
most comprehensive sense, would overrule the former, the particular
enactment must be operative, and the general enactment must be taken
to affect only the other parts of the statute to which it may properly apply.
Pretty v. Solly, 53 E.R. 1032 at 1034.

In another case Sir John Romilly gives this example:
For instance, if there is an authority in an act of parliament to a

corporation to sell a particular piece of land, and there is then a general
clause at the end that nothing in this act contained shall authorize the
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corporation to sell any land, that would not control the particular enact- 1952
ment, but the particular enactment would take effect notwithstanding it
was not clearly expressed and distinct, and the insertion of the exception Tas KnNs

in the general clause would be supplied. De Winton v. The Mayor, etc. ASSESSORS
of Brecon, (1859) 28 Law J. Rep. (NS.) Chanc. 600 at 604. OF THE

TowN oF
follw tht benoSUNNY BREIt would, therefore, follow that subpara. (d), being x Parte

particular, should apply to all religious organizations, Lxs DAMES
RELIGIEUSES

charitable and non-charitable, and that subpara. (g), being DENOTBm
general, should apply to all other charitable societies and cDAM DE

institutions. BoN PASTEUR

The same construction, in the circumstances of this Estey J.
case, finds support in the rule stated by Lord Macnaghten
when, after pointing out that where there is no preamble
to the statute there are "only two cases in which it is
permissible to depart from the ordinary and natural sense
of the words of an enactment," goes on to state, as one of
these exceptions,
that there is some other clause in the body of the Act inconsistent with,
or repugnant to, the enactment in question construed in the ordinary
sense of the language in which it is expressed. Vacher & Sons, Limited
v. London Society of Compositors, 1913 A.C. 107 at 118.

See also Becke v. Smith (1); The Canadian Northern
Railway Co. v. The King (2).

That there is such an inconsistency or repugnancy be-
tween these subparas. (d) and (g) becomes clear when it
is appreciated that religious organizations are, for the most
part, charitable in character. All religious organizations,
charitable and non-charitable, are included in subpara. (d)
and are exempt from taxation except as provided in the
two exceptions therein specified. If, however, those
religious organizations which are charitable come also
within subpara. (g), it follows they are not, under that
subpara., subject to the exemptions in subpara. (d). If,
therefore, the statute be so construed as to include these
under subpara. (g), the purpose and intent of subpara. (d)
is largely destroyed and the intention of the legislature,
as expressed in subpara. (d), substantially defeated. The
magnitude and importance of this inconsistency or repug-
nancy becomes more apaprent when it is appreciated that
organizations for religious purposes are, for the most part,

(1) (1836) 2 M. & W. 191 at 195. (2) (1922) 64 Can. S.C:R. 264 at 270.

107



SUPREME COURT OF CANADA

1952 charitable. Those which are charitable and non-charitable
THE KING are discussed by Sir John Wickens, V.C.:

v. A voluntary association of women for the purpose of working out

OF THE their own salvation by religious exercises and self-denial seems to me
TowN OP to have none of the requisites of a charitable institution, whether the

SuNNY BRAE word "charitable" is used in its popular sense or in its legal sense. It is
Ex Parte said, in some of the cases, that religious purposes are charitable, but that

LEs DAMES
RELIGIEUSES can only be true as to religious services tending directly or indirectly

DE NOTRE towards the instruction or the edification of the public; an annuity to an
DAME DE individual, so long as he spent his time in retirement and constant

CHARITt DU
BON PASTEUR devotion, would not be charitable, nor would a gift to ten persons, so

long as they lived together in retirement and performed acts of devotion,
Estey J. be charitable." Cocks v. Manners, 1871 L.R. 1 Eq. 574 at 585.

Lord Lindley describes a religious society non-charitable
in character

A society for the promotion of private prayer and devotion by its
own members, and which has no wider scope, no public element, no
purposes of general utility. In re White, (1893) 2 Ch. 41 at 51.

and, as stated by Lord Wrenbury,
Religious purposes are charitable only if they tend directly or

indirectly towards the instruction or the edification of the public. Chester-
man v. Federal Commissioner of Taxation, 1926 A.C. 128 at 131.

A statutory provision that appears so complete and
accurate to accomplish the purpose intended, when enacted,
subsequently studied in the light of particular facts often
appears to be quite different. It then becomes a problem
of construction. The problem here presented has occurred
so often that the foregoing rules have been dictated by
experience as of assistance in determining, in such circum-
stances, the intention of parliaments and legislatures. Their
application in this instance not only avoids the incon-
sistency or repugnancy already discussed, but also avoids
a construction which limits and restricts the comprehen-
sive and inclusive language of subpara. (d) in a manner
that it cannot be said the Legislature ever intended.

It would, therefore, appear that the intention of the
Legislature is given effect to by construing subparas. (d)
and (g) in such a manner that religious organizations,
though also charitable, as the appellant's is, are included
only under subpara. (d).

The appeal is dismissed with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Leger & Carvell.
Solicitors for the respondent: Creaghan & Creaghan.
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INDUSTRIAL ACCEPTANCE COR- 1951

PORATION LTD. *O 5
AND APPELLANTS; 1952

THE T. EATON CO. LIMITED OF **Mar. 12,T 13,14,17.
MONTREAL ..................... *Jun. 4

AND

ACHILLE LALONDE ................ RESPONDENT,

AND

ALBERT LAMARRE ................... TRUSTEE.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

Bankruptcy-Assets not equalling 50 per cent of unsecured claims-Dis-
cretion to refuse discharge-Terms-After-acquired salary-Whether
non-exempt portion vests in trustee-Whether distinction between
salary earned in bankrupt business and elsewhere-Bankruptcy Act,
R.S.C. 1927, c. 11, s. 3(ii), 14, 143-Article 599 CP.

The trial judge refused the respondent his discharge in bankruptcy on
the grounds that the assets did not equal 50 per cent of the claims
of the unsecured creditors; that the debtor had failed to pay to the
trustee the seizable portion of his after-acquired salary; and the
insufficiency of his answers as he gave his evidence. The Court of
Appeal for Quebec reversed that judgment and granted him his
absolute discharge on the main grounds that his debt position had
developed from circumstances for which he could not be held respon-
sible and that he did not have to account for salary earned elsewhere
than in carrying on the business in which he went bankrupt.

Held, that the conduct of the bankrupt, while not sufficient to justify the
absolute refusal, did justify his discharge only subject to the imposition
of terms.

Parliament, in adopting the language of s. 23(ii) of the Bankruptcy Act,
intended that only such portion of the salary of the debtor as was
subject to seizure by legal process under the law of -the respective
provinces should vest in the trustee. The section discloses a clear
intention that the bankrupt should retain those exemptions which the
Legislature of the Province in which he resided provided for him.
Apart from such exemptions, the section applies to all property
subject to execution or seizure including wages or salary which could
only be reached by garnishee or attachment procedure.

There is nothing in the Bankruptcy Act to support the making of any
distinction between a salary earned by the debtor in carrying on the
business which was the subject-matter of the bankruptcy and a salary
earned elsewhere.

*PRESENT: Rinfret CJ. and Taschereau, Rand, Estey and Fauteux JJ.
**REPORTER'S NoTE:-The appeal was first argued on October 25, 1951.
By order of the Court, it was re-argued on March, 1952.
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1952 The purpose and object of the Bankruptcy Act is to equitably distribute
the assets of the debtor and to permit of his rehabilitation as a citizen,

usCTIANu unfettered by past debts. The discharge, however, is not a matter
CORP. of right and the provisions of as. 142 and 143 of the Act plainly

v. indicate that in certain cases the debtor should suffer a period of
LALONDE probation. The penalty involved in the absolute refusal of discharge

ought to be imposed only in cases where the conduct of the debtor
has been particularly reprehensible, or in what have been described
as extreme cases.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing the
judgment of the Superior Court which had refused the
respondent his discharge from bankruptcy.

John L. O'Brien Q.C.. and E. E. Saunders for the appel-
lant, Industrial Acceptance Corporation. This is a clear
case of a judgment based on the facts and on the credibility
of the witnesses and should not therefore have been
reversed by the Court of Appeal. The trial judge could by
virtue of s. 142(2) of the Bankruptcy Act, in his discretion,
give various orders, including the refusal of the discharge,
its suspension, or the attachment of conditions to the dis-
charge. In re Geller (2).

The trial judge had no discretion but to refuse the dis-
charge in view of the failure to deposit part of the salary
earned subsequently to the bankruptcy. The Court of
Appeal erred in finding that the respondent was not obliged
to give to the trustee any of his after-acquired earnings if
earned in a different occupation. (Ss. 23, 142, 191 of the
Act.).

Under s. 142, it is mandatory for the Court to refuse the
discharge in all cases where the bankrupt has committed
a bankruptcy offence or any offence connected with his
bankruptcy. As to the obligation to turn the seizable
portion of the debtor's salary over to the trustee: Clarkson
v. Tod (3), In re Scherzer (4) and In re Baillargeon (5).

Failure to deposit was a bankruptcy offence and con-
tempt of Court, which made it mandatory on the Court
to refuse the discharge. The trent of the authorities is
that the deposit must be made even before an order of the
Court is made.

(1) Q.R. [19511 K.B. 226. (3) [1934] S.C.R. 230.
(2) 20 C.B.R. 359. (4) 15 C.B.R. 194.

(5) 15 C.B.R. 77.
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On the question as to whether, on the Court refusing 1952

the discharge on the ground that an offence against the INDUSTRIAL

Act has been committed, there should not have been a ACCETANCE
conviction of that offence by a competent Court, the words V.
in s. 142(2) of the Act appear to be clear. They do not LAINDE

provide that the discharge is to be refused where the
bankrupt has been convicted of an offence, but where he
has committed an offence. Electric Motor & Machinery
v. Bank of Montreal (1).

R. Gerard Sampson and Cicely M. Sampson for the
appellant, The T. Eaton Company. This appellant
adopted the argument of John L. O'Brien Q.C., but added
that it was entitled to oppose the discharge of the respond-
ent notwithstanding that its claim was of an alimentary
nature for necessaries of life, and with respect to this
appellant's claim, the application for discharge should have
been refused and in any event costs should not have been
awarded against this appellant. In re Reynolds (2) and
Vincent v. Daigneault (3).

Redmond Quain Q.C. for the respondent. Strictly speak-
ing, the case of Jackson v. Tod (supra) is only authority
for the proposition that some part of the ordinary salary
of the bankrupt earned before his discharge, in the same
occupation as he was engaged in at the time of his bank-
ruptcy, is divisible amongst his creditors.

The consequences of the bankrupt being guilty of an
offence under the old Act are, of course, that he can never
get a discharge-or so, at any rate, would seem to be the
case. Even if the consequences do not go that far and the
cases would seem to indicate that they do, it would be at
variance with a practice prevailing in this country and
elsewhere to find a person guilty of an offence without a
full and thorough trial before a judge and a competent
Court.

The power of the judge in dealing with an application for
discharge is not a discretionary one for, amongst other
reasons, the reason that he is obliged to consider the report
of the trustee and the resolution of the inspectors and must

(1) Q.R. 52 K.B. 162. . (2) 5 C.B.R. 69.
(3) Q.R. 70 S.C. 551.
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1952 give them their due weight. If he was in the present case
INDUTBmL exercising a discretion, he did not exercise it in such a way
ACoT. as to preclude review.

V. The judgment was not one that should be upheld. TheLALONDB
- Court does not appear under s. 142(1) of the Act to be

given the authority to refuse to give a conditional discharge.
What it is empowered to do is to refuse to give an absolute
discharge. It should be noted that under the new Act,
the provision whereby the Court was bound to refuse the
discharge has been omitted.

The judgment of the Court was delivered by
EsTEY, J.:-This is an appeal pursuant to leave granted

under s. 174(2) of the Bankruptcy Act (R.S.C. 1927, c. 11)
from a judgment of the Court of King's Bench, Appeal
Side, of the Province of Quebec (1), reversing the judg-
ment of the Superior Court and granting to the respondent,
Achille Lalonde, his absolute discharge in bankruptcy.

Achille Lalonde, against whom the receiving order was
made, entered into the business of selling automobiles and
agricultural implements and operating a garage in the
spring of 1947. Approximately two months later he formed
Lalonde Motor Sales Limited, which took over the business
and assumed the assets and liabilities thereof. Lalonde
personally guaranteed the indebtedness of, as well as sub-
sequent obligations incurred by, the company. This
business, as operated first under his own name and then
under that of Lalonde Motor Sales Limited, continued for
about eleven months, when a receiving order was made
against the company. A few days later T. A. Lalonde
presented a petition in bankruptcy dated July 28, 1948,
against his son, the respondent in this appeal. The
respondent was judged a bankrupt on the third day of
August, 1948, and on July 25, 1949, he requested an
appointment for the hearing of his application for a dis-
charge in bankruptcy.

The liabilities of Achille Lalonde, as guarantor, approxi-
mated $90,000, and his other obligations over $1,900, a total
indebtedness of about $92,000. His assets realized $22,600,
which permitted a payment to the creditors of about 12
cents on the dollar.

(1) Q.R. [19511 K.B. 226.
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Mr. Justice Marquis, presiding in the Superior Court, 1952

had before him the trustee's report, the minutes of the INDUSTRIAL
inspectors' meeting at which that report was considered AcarANCE

and the evidence of the respondent-debtor Achille Lalonde. v.

The trustee's report, which under s. 148(8) is prima facie LALONDE

evidence of the statements therein contained, set out that Estey J.
the debtor's guarantee of the debts of Lalonde Motor Sales
Limited was the cause of his bankruptcy; a dividend of
about 12 per cent would be paid to the unsecured creditors;
the conduct of the debtor, both before and after bankruptcy,
had not been reprehensible; and that he had not committed
an act of bankruptcy. The trustee, however, recommended
that the discharge should be refused because

Que I'actif du d6biteur n'tait pas igal h cinquante pour cent de son
passif non garanti.

Mr. Justice Marquis refused the discharge and based
his decision largely upon grounds that may be grouped
under three headings: that the assets did not equal 50
per cent of the claims of the unsecured creditors; that the
debtor had failed to pay to the trustee the seizable, or
non-exempt, portion of his salary; and the insufficiency
of his answers as he gave his evidence.

The learned judges in appeal reversed his judgment,
mainly upon a consideration of the first two of these bases.
The relevant portions of s. 142 provide that the judge
shall refuse or suspend the discharge, or impose a con-
dition, if, as set out in s. 143(a), the "assets of the bankrupt
. . . . are not of a value equal to fifty cents in the dollar
on the amount of his unsecured liabilities unless he satisfies
the court" that this low valuation "has arisen from circum-
stances for which he cannot justly be held responsible."

Lalonde's personal bankruptcy was due to the failure of
Lalonde Motor Sales Limited, a company which he had
formed to take over his personal business, which he com-
pletely controlled and managed. Such a company has a
separate legal existence, but when, as here, the bankruptcy
of that company, which he alone had managed, was the
cause of his own bankruptcy, it was quite proper that the
learned judge should examine Lalonde's conduct of that
business in order to determine whether, within the meaning
of s. 143(a), his debt position had developed "from circum-
stances for which he cannot justly be held responsible."

60381-8

113



SUPREME COURT OF CANADA

1952 Lalonde estimated the company had done a million
INDUSTRIAL dollars' worth of business in eleven months and entertained

ACCEPTANCE the opinion that the future was bright. In fact, he says
V. that after he was aware of the indebtedness of the company
-DE he tried to continue in the hope that the sales would realize

Estey J. a sufficient profit to permit it to carry on. He deposed
that, while the company kept books, there was no record
made of his personal drawings, as to the amount of which
the only evidence was his own statement that he drew
money as he needed it and

Jai essay6 de vivre comme les gens avec qui je transigeais.

He did not produce a balance sheet or any records of the
company, but was content to state to the court that these
were all in the hands of the trustee in bankruptcy of the
company and to give evidence of figures based upon his
estimates and recollections. Upon these figures the learned
trial judge found a sum of $45,000 unaccounted for. The
Appellate Court examined the figures and concluded that
they had accounted for at least a part thereof. These
figures, incomplete and, at most, but approximately accur-
ate, with great respect, did not provide sufficient proof
upon which to found a conclusion that the debtor had made
a satisfactory explanation as to why his assets were less
than 50 cents on the dollar.

The learned judges of the Court of King's Bench, after
referring to the fact that the assets did not equal 50 per
cent of the unsecured liabilities and to the provisions of
s. 143(a), stated:

ATTENDU que par son timoignage nullement contredit, le failli
kablit que si la valeur de son actif n'6gale pas cinquante cents par dollar
de ses obligations non garanties, cela provient de circonstances dont il
ne saurait raisonnablement 6tre tenu responsable;

The debtor, in his pleadings, took the position that if the
assets did not equal 50 cents on the dollar that was because
que ladite liquidation n'a pas t faite avec les soins voulus.

At the hearing before the learned judge he withdrew
that allegation.

At the hearing he did complain that the Kayser-Fraser
Company Limited shipped to him too many automobiles.
Here again he merely stated that the company shipped
these automobiles without his ordering them, but did not
indicate on what basis automobiles were properly shipped
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to him. His evidence as to this allegation, as well as upon 1952

other items, was based upon recollection expressed in most INDUSTRIAL
ACCEPTANCEgeneral terms and entirely unsupported by any documents COP.

which, if they existed, were available, because, as he V.
LALONDE

deposed, the records of the company were in the possession L

of the company's trustee. The evidence, however, of the Estey J.
number of automobiles on hand, having regard to the
nature and volume of the business, did not support this
contention. Moreover, he did not show to what extent
that contributed to his bankruptcy which, in view of the
company'd financing methods, would appear to be import-
ant. The same remarks apply to his complaints with
respect to the finance company, both in relation to his
own and the company's business, and of the Turcotte
Company.

The learned judges in the Appellate Court commented
upon the fact that the sale of the Val d'Or property was,
upon the evidence, in the best interests of the estate. It
would rather appear that the learned judge of the first
instance was not making a finding as to the merits of the
sale. He did comment upon the fact that the purchase
price of $20,200 was less than the-municipal valuation of
$27,500, but it was Lalonde's attitude, as he gave his
evidence, his professed ignorance as to details thereof, and
particularly that he did not know his brother-in-law had
purchased it, that impressed the learned trial judge and
undoubtedly influenced him, along with the other facts,
in his estimation of Lalonde.

Throughout his evidence Lalonde's statements are so
vague and general in character that a reading thereof
justifies agreement with the learned judge, who had the
added advantage of observing him as he gave his evidence,
when he stated:

CONSIDERANT que les d~clarations du failli devant la Cour, lors
de l'enquite sur la pr6sente demande, n'ont. pas 6t4 h notre point de vue
suffisantes pour justifier Ea demande;

The learned judge was evidently of the opinion that
Lalonde, upon his own evidence, had not satisfied the onus
placed upon him by s. 143(a) to establish that though the
assets were less than 50 cents upon the dollar it was due
to circumstances for which he could not justly be held
responsible.
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1952 The learned judge also commented upon Lalonde's failure
INDUSTRIAL to pay, as requested, the seizable portion of his salary to

ACCEPANcE the trustee.Conr.
v. The learned judges in the Court of Appeal commented

LALONDE
-D upon the debtor's failure to pay the salary as follows:

Estey J. ATTENDU qu'il est vrai que le failli n'a d~pos6 aucun produit de son
salaire chez le syndic avant qu'une demande ne lui en ait 6t0 faite; que
Particle 143 qui inumbre les faits qui peuvent 6tre un motif de refus de
lib6ration, ne fait nullement une obligation au failli de rendre compte
du salaire qu'il gagne, hors les opirations du commerce qui sont la cause
de sa faillite;

Lalonde, after becoming bankrupt, was employed by
The Sherwin-Williams Co. of Canada Limited at a salary
of $390 per month. On April 25, 1949, the trustee verbally
and in writing requested Lalonde to deposit the seizable
portion of his salary with him. The trustee based his
request upon the view that all of the salary vested in him
except that which was exempt under s. 23(ii), where the
provincial laws with respect to exemptions are adopted.
The exemptions provided to those in the Province of
Quebec earning salaries or wages are provided for in
Article 599(11) of the Civil Code of Procedure. There it is
provided that one who is earning a salary in excess of $6.00
per day is entitled to two-thirds thereof by way of an
exemption. Upon a date that the evidence does not fix
accurately, but in the summer months, Lalonde left the
employment of The Sherwin-Williams Co. of Canada
Limited and accepted employment with his father at a
salary of $50 per week. He was, therefore, earning more
than $6.00 per day with both employers and, within the
meaning of Article 599 of the Civil Code of Procedure, in
the trustee's view, one-third of the salary, as earned, vested
in him. Lalonde paid to the trustee $175, whereas he
should have paid $1,800.

The attention of the learned judges was not directed
to the decision in Re Tod (1), where this Court held that
the salary of a debtor in bankruptcy, earned subsequently
to his being adjudged bankrupt, vested in the trustee,
subject to the court fixing an alimentary allowance.

S. 23 of the Canadian act is based upon s. 15 of the
English Bankruptcy Act of 1869 (32 & 33 Vict., c. 71) and
now contained in s. 38 of An Act to Consolidate the Law

(1) [19341 S.C.R. 230.
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Relating to Bankruptcy (1914, 4 & 5 Geo. V, c. 59). There 1952

are, however, important differences. In particular, s. 38(2) INDUSTRIAL

of the English act reads: ACCETANCE

38. The property of the bankrupt divisible amongst his creditors, V.
. . . . shall not comprise the following particulars:- LALONDE

(2) The tools (if any) of his trade and the necessary wearing Estey J.
apparel and bedding of himself, his wife and children, to a value, -

inclusive of tools and apparel and bedding, not exceeding twenty
pounds in the whole:

The corresponding s. 23(ii) of the Canadian Act reads:
23. Les biens d.i d6biteur, susceptibles d'6tre partag~s entre ses

creanciers . . . . no doivent pas comprendre ce qui suit:

(ii) Les biens qui, au pr6judice du d6biteur, sont exempts d'ex6cution
ou de saisie selon la proc6dure judiciaire, conform6ment aux lois
de la province dans laquelle sont situbs les biens ou dans laquelle
est domicili6 le d6biteur.

S. 2(f) defines "property" as follows:
"biens" comprend les deniers, marchandises, choses en action . . . .

Mr. Justice Smith, in writing the judgment of In re Tod,
supra, stated at p. 241:

The English decisions referred to above seem to establish beyond any
question that, by the language of the English Act, "all such property as
. . . . may be acquired by or devolve on him before his discharge," the
instalments of salary such as are in question here vest in and belong to
the trustee as they fall due, subject to the alimentary provisions referred
to.

This precise language is adopted in the Canadian Act and is not
capable of any difference of meaning in Canada from its meaning in
England.

It would appear that Parliament, in adopting the
language of s. 23(ii) (particularly when compared with
the language of s. 38(2) in the English act) intended that
only such portion of the salary as was subject to seizure
by legal process under the law of the respective provinces
should vest in the trustee. Moreover, the omission -of any
such provision as that contained in s. 51(2) of the English
act, under which, on the application of the trustee, an
order might be made against a bankrupt in receipt of a
salary to pay the whole or part thereof to the trustee,
appears to support the foregoing view.

Neither the provisions of s. 23 nor of any other section
of the act appear to support, with great respect, the dis-
tinction suggested by the learned judges in the Appellate
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1952 Court between a salary earned in carrying on the business
INDUSTUAL the subject matter of the bankruptcy and that earned
ACCEPTANCE elsewhere.

V. It follows the trustee was within his rights when he
-D requested Lalonde to pay to him the seizable or non-exempt

steyJ. portion of his salary and it was the duty of the debtor to
pay over such salary to him. The record discloses that
in response to the trustee's request he did pay the sum of
$175, but he made no explanation to the trustee of his
failure to pay a further sum in excess of $1,600 and at the
hearing he made no other suggestion than that it was due
to illness, in respect of which neither its character nor
duration was specified, nor, indeed, the time of its occur-
rence. The learned judge, however, did not consider
whether his failure constituted an offence under s. 191(b)
of the Bankruptcy Act. He was nevertheless justified,
where, as here, no satisfactory explanation was made as
to his failure, in taking into consideration his conduct in
relation to his non-payment of the required portion of his
salary in the exercise of his judicial discretion to refuse,
suspend or direct the discharge, subject to a condition.

Mr. Quain, on behalf of Lalonde, contended that s. 23(ii)
applied only to property subject to seizure under execution
and that the phrase in s. 23(ii) "execution or seizure under
legal process" did not apply to wages or salary which could
only be reached by a garnishee or attachment procedure.
His contention was that this is the effect of Re Tod, supra.
The application in that case was made by the trustee asking
the court to direct that a bankrupt, earning a salary of
$10,000 a year, should pay all in excess of $100 per week
to the trustee. The decision is based largely upon Hamilton
v. Caldwell (1), with regard to which Mr. Justice Smith,
writing the judgment of this Court in Re Tod, stated at
p. 242:

The decision is that it is competent to the court to make such an
order and this decision is arrived at on the general principles of equity
and not by virtue of any special provisions in the Scottish act.

Hamilton v. Caldwell was a decision of the House of
Lords under the Scottish act in which, as in Canada, there
is no section corresponding to s. 51(2) of the English act.

(1) (1919) 88 LJ. (N.S.) P.C. 173.
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The Bankruptcy Court in Re Tod, supra, exercised its 1952

power to fix an alimentary allowance which, under the INDUSTRIAL

Canadian act, might be more than but not less than the AcCPTANCE
exemption provided to the bankrupt by s. 23(ii). The V.
relevant exemption law in Ontario was The Wages Act LALONDE

(R.S.O. 1927, c. 176). S. 7 thereof provided to the debtor Estey J.
an exemption of 70 per cent of his salary, with power in
a court to reduce that percentage. The court in Re Tod
acted within the scope of that enactment. The application
considered (in Re Tod, supra) was quite different from
that here under consideration and the language used must
be read and construed in relation to the issues raised.

It would appear that when the Parliament of Canada
saw fit to omit s. 51(2) of the English act and to entirely
rewrite s. 23(ii), being the corresponding section in the
Canadian act, it disclosed a clear intention that s. 23(ii)
should retain to the bankrupt those exemptions which the
Legislature of the province in which he resided provided
for him. The language in s. 23(ii), as expressed in French:
et tous les biens qui peuvent 6tre acquis par lui ou qui peuvent lui 6tre
d6volus avant sa lib&ration;

and as in English:
and all property which may be acquired by or devolve on him before his
discharge;

is sufficiently comprehensive to include a procedure by
way of garnishment or attachment of salary or wages. In
the Province of Quebec the exemptions where salary or
wages are garnisheed or attached are fixed, as already stated,
by Article 599(11) of the Civil Code of Procedure.

It is not submitted that the learned judge, in the exercise
of his judicial discretion contemplated by s. 142, over-
looked any fact. The learned judges in the Appellate Court
did not agree with certain of his conclusions, as already
discussed. Moreover, the learned judges appear, in addition
to the items already considered, to have been influenced
by the fact that the creditors had not adduced evidence
in support of their respective allegations. No witnesses
were called by the creditors, but they had a right to submit
their contentions upon the evidence adduced before the
learned judge. Upon the evidence before him the learned
judge, in the exercise of his judicial discretion, concluded
that Lalonde was not entitled to his discharge. -
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1952 A judgment rendered in the exercise of a judicial dis-
INDUSTRUL cretion under s. 142 ought not to be disturbed by an
ACCEPTANCE

cosp. appellate court, unless the learned judge, in arriving at
LALONDE his conclusion, has omitted the consideration of or mis-
Etev .T. construed some fact, or violated some principle of law. In

re Richards (1); In re Wood (2); In re Labrosse (3); In
re Lobel (4); Re Smith (5). A consideration of the whole
of the evidence, with great respect, does not warrant a
reversal of the judgment of the learned judge of the first
instance.

Appellate courts, however, where they have concluded
that the discretionary judgment of the judge of the first
instance ought not to be disturbed, have repeatedly relieved
against what has appeared to them to be an undue severity
in the terms imposed. Re Nicholas (6); Re Swabey (7);
Re Thiessen (8). The purpose and object of the Bank-
ruptcy Act is to equitably distribute the assets of the debtor
and to permit of his rehabilitation as a citizen, unfettered
by past debts. The discharge, however, is not a matter of
right and the provisions of ss. 142 and 143 plainly indicate
that in certain cases the debtor should suffer a period of
probation. The penalty involved in the absolute refusal
of discharge ought to be imposed only in cases where the
conduct of the debtor has been particularly reprehensible,
or in what have been described as extreme cases. The
conduct of the debtor in this case, while not sufficient,
with great respect, to justify the absolute refusal, does
justify his discharge only subject to the imposition of terms.

The usual practice would suggest a reference of this
matter back to the judge of first instance. There are, how-
ever, here present reasons, including the fact that the
assets are not large, which, in the interests of the debtor
and the creditors, justify a present final disposition and
the avoidance of the expense incident to further
proceedings.

(1) (1893) 10 Mor. B.R. 136. (5) (19471 1 All E.R. 769.
(2) (1915) Han. B.R. 53. (6) 7 Mor. B.R. 54.
(3) 5 C.B.R. 600. (7) 76 T.L.R. 534.
(4) [19291 1 D.L.R. 986. (8) [19241 1 D.L.R. 588.
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The claim of the appellant, The T. Eaton Co. Limited, is 1952

for necessaries and, therefore, an alimentary debt as defined INoUsTnLu.
in s. 2(b). Section 147 provides: ACOTANCE

147. An order of discharge shall not release the bankrupt or authorized V.
amsignor. LALONDE

Estey J.
(d) from any debt or liability for necessaries of life, and the court -

may make such order for payment thereof as it deems just or
expedient.

Under the terms of this provision we direct that the
debtor make payment forthwith of the claim for the
necessaries of life by The T. Eaton Co. Limited in the sum
of $92.60.

We further direct that under the provisions of s. 142(2)
(d) the debtor, as a condition of his discharge, shall consent
to a judgment against him by the trustee for a part of the
balance of the debts proved in these proceedings in the
sum of $5,000 and that the said sum of $5,000 shall be
paid: $1,500 on June 30, 1953; $1,500 on June 30, 1954;
and $2,000 on June 30, 1955.

The Court appreciates the exhaustive presentation by
counsel of their respective submissions and is particularly
grateful to Mr. Quain, who undertook the presentation
of the debtor's case at its request.

The appellants, Industrial Acceptance Corporation and
T. Eaton Co. Ltd. of Montreal, will have their costs in
this Court and in the Courts below, payable to them out
of the estate. The respondent, Lalonde, will have costs
in this Court only, payable out of the estate.

Solicitors for Industrial Acceptance Corporation:
O'Brien, Stewart, Hale & Nolan.

Solicitor for The T. Eaton Co. Ltd. of Montreal: R.
Gerard Sampson.

Solicitors for the respondent: Quain, Bell & Gillies.

60659-1
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1952 CANADIAN ATLAS DIESEL A
*Feb. 7, 8, ENGINES CO. LTD. (DEFENDANT) .. APPELLANT

11, 12.
*May 12. AND

McLEOD ENGINES LIMITED RESPONDENT.
(PLAINTIFF) ...................... f

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH

COLUMBIA

Contracts-Commercial--Agreement to supply engines to complete orders
-Whether letters of request for engines were orders-Claim for
rectification-"Orders"--Admissibility of oral evidence.

The appellant and the respondent were agents for the sale of Chrysler
marine engines in British Columbia. On January 26, 1949, the
respondent agreed to surrender its franchise and to sell its stock of
engines and accessories to the appellant; it was also agreed that the
appellant would supply the respondent "with the necessary Chrysler
engines to complete the orders shown on the attached list". No such
list was attached to the agreement. The parties met again the follow-
ing day, and the respondent, after showing some of its import permits,
wrote to the appellant: "As agreed in our meeting yesterday, we
are listing below orders we have on hand . . ." This list was com-
piled from letters from fishing companies, dated in 1948, and setting
out an estimate of the number of engines they would need for the
1949 season and expressing the hope that the respondent would be
able to deliver them as and when required. The particulars of equip-
ment and accessories were not set out in the letters. With these
letters, the respondent was able to obtain the necessary import permits
to bring the engines in from the United States.

After supplying some engines, the appellant refused any further delivery
unless the respondent produced firm written orders obtained on or
prior to January 26, 1949. In an action for breach of contract, the
appellant pleaded, inter alia, that it had agreed to supply the engines
to enable the respondent to fulfil only bona fide orders, and counter-
claimed for rectification of the contract. The trial judge accepted
the evidence of the respondent that there had been no discussion as
to the type of orders, and accordingly there could be no rectification
and found that the appellant had in no way been deceived by the
respondent. This judgment was affirmed by a majority in the Court
of Appeal for British Columbia.

Held (Rand and Cartwright JJ. dissenting), that since the letters were
not orders within the meaning of that expression as used in the
agreement no breach had been shown, and therefore the appeal should
be allowed and the cross-appeal dismissed.

Per Estey J.: The evidence adduced supports the contention that a latent
ambiguity was raised that justified the examination of the surrounding
circumstances to determine the intent and meaning of the word
"orders" as used in the contract. But this, however, did not permit the
reception. in evidence of declarations from representatives of the

*PRESENT: Kerwin, Rand, Estey, Locke and Cartwright JJ.
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customers, setting forth their intention with respect to the meaning 1952
and purport of these letters. That intention, as in written instruments

CDN. AnrLsgenerally, must be determined by the court upon a construction of Dmsrx
the language adopted by the parties to express their intention. The ENGINES
letters were estimates of customers' requirements and not orders for Co. LTD.

engines to be delivered in the future. If the respondent intended V.
McLEODthem as orders, it should have disclosed it, or made their contents ENGINES

known to the appellant in such manner that it would have understood LrD.
respondent's meaning and intention.

Per Locke J.: The documents upon which the respondent must rely as
constituting orders are the letters from certain customers prior to the
agreement; and the word "orders" in the agreement cannot be con-
strued as including these letters. The respondent's pleadings do not
assert that by custom in the trade or otherwise the word "orders"
should be construed otherwise than in accordance with its commonly
accepted meaning, namely, a direction to make, provide or furnish
anything at the responsibility of the person ordering. Oral evidence
of those customers as to what they intended to convey by their
letters was inadmissible; in the absence of any ambiguity in the
language employed and in the state of the pleadings, the question of
interpretation was for the trial judge. The letters were by their
very terms simply estimates of the requirements of the companies
during the coming season and not a direction or request to supply
goods or an offer capable of acceptance.

Per Rand and Cartwright JJ. (dissenting): In view of the impossibility
of rescission and the completely executed consideration, the only
issues open would be fraud and warranty. The former has been dis-
posed of by the vindication of the respondent; the latter must arise
as a conclusion of intention to be drawn by the court from the letters,
but there is nothing in them that would justify that. There was no
reason to affirm when there was no question of what was in mind or
of any undisclosed matter. The appellant was willing to supply those
engines, and the technical difference between orders and what the
letters involved was not of such a nature as would deprive the appel-
lant of something of which it sought assurance. Furthermore, the
word "orders" as used embraces the commercial commitments con-
tained in the letters.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), Smith J.A. dissenting, affirming
the judgment of the trial judge awarding the respondent
damages for breach of contract.

Alfred Bull Q.C. for the appellant. The real issue is
whether the respondent had on hand the orders which it
stated it had; and whether these letters were orders or just
letters non-enforceable as contracts. It was intended by
both parties that the appellant would supply engines to
the respondent to fulfil existing enforceable oroers which
the respondent had acquired or sales it had made prior
to January 26, 1949.

(1) [1951] 1 W.W.R. (N.S.) 271; 2 DL.R. 447.
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1952 The evidence discloses that the documents which pur-
Cnn. AmAs portedly created the contract relationship between the

DIESEL respondent and the fishing companies were in reality only
Co. LD. estimates of the possible future requirements of these com-

V.
McLEOD panies. This material was supplied to the respondent
ENlNES upon his solicitation for the sole purpose of enabling the

- respondent to acquire stock against which the companies
could order in the future.

There is no plea of any custom of the trade that was
in the contemplation of the parties to the effect that orders
would be taken to mean anything but the ordinary mean-
ing of the word, viz., an unqualified offer to purchase.

The evidence as to the meaning of that word was not
admissible since the word is not ambiguous.

If the parties were not ad idem, then there was no
contract.

As to the cross-appeal, there was no evidence to support
the claim on the accessories. There was no contempiation
by the parties that the loss of profit was contemplated in
the event of a breach of the contract. The second rule in
Hadley v. Baxendale (1) is applicable to this case.

W. S. Owen Q.C. and F. Bonnell for the respondent. The
letters of essentiality were in fact orders requiring the
respondent to acquire the engines for future delivery.
Hammond v. Bussey (2).

The appellant did not contemplate that the list should
contain sufficient description to identify each individual
engine. Hillas & Co. v. Arcos Ltd. (3), Northern Ontario
Power Co. v. Lake Shore Mines (4) and Cotter v. General
Petroleums (5).

The appellant's representatives were well aware of the
import restrictions and that a considerable delay would
elapse between the time the applications were filed and
the permits granted, and that it would be impossible to
specify the particulars of each engine required for future
delivery. Scammell and Nephew Ltd. v. Ouston (6) and
Hillas case (supra).

(1) 9 Exch. 341. (4) [1944] 2 DL.R. 20.
(2) (1887) L.R. 20 Q.B.D. 79. (5) 119511 S.C.R. 138.
(3) 147 L.T. 503. (6) [19411 A.C. 251.
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The appellant is not entitled to rectification as the 1952

agreement accurately sets out the intention of the parties CDN.ATLAS
and the real agreement between them. DIESEL

ENGINES
Co. LTD.The appellant is not entitled to rescission of the agree- c.

ment as no misrepresentation of any kind was at any time McEOD
ENGINES

made by the respondent; and in any event the contract LTD.

cannot be rescinded after the position of the parties has
changed so that the former state of things cannot be
restored.

As to the admissibility of the evidence, the case of
Birrell v. Dryer (1) is relied on.

If the parties were not at idem, then there would be no
contract but there is a finding by the trial judge that the
appellant knew the system followed by the respondent.
The appellant had opportunities to clear up the matter
if he was not satisfied.

On the cross-appeal, the respondent relies on both rules
in Hadley v. Baxendale (2).

KERWIN J.:-I agree with my brothers Estey and Locke.
The appeal should be allowed and the action dismissed
with costs throughout to the appellant. The cross-appeal
should be dismissed with costs.

The dissenting judgment of Rand and Cartwright JJ. was
delivered by

RAND J.:-This controversy is over the terms of an
agreement involving the termination of an agency held
by the respondents, McLeod Limited, for the sale, in
Victoria, British Columbia, of marine engines manu-
factured by the Chrysler Corporation of the United States.
The appellants, Atlas Company, held a like agency for
Vancouver and as Chrysler seemed disposed to extend
the district of Atlas to include that of McLeod, the latter,
who had exercised the agency for about two years against
Atlas' fourteen or more, decided to surrender on the best
terms obtainable. The parties, including a representative
of Chrysler met first in Seattle, later in Vancouver and
finally in Victoria, and their agreement is to be deduced
from letters to which reference will now be made.
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1952 The first communication is from Atlas to McLeod at
CDN.ATLAS Vancouver, on January 26, 1949, and the material portions

DIESEL are
ENGINES
Co. LTD. Canadian Atlas Diesel Engine Co. of Vancouver, B.C., agrees to buy

V. from McLeod Engines Ltd., all their stock of Chrysler marine engines,McLEOD
ENGINES Chrysler marine parts, and marine accessories; also one Dodge service

LTD. truck.

Rand J.
R It is further agreed that Canadian Atlas Diesel Engine Co. will supply

to McLeod Engines Limited the parts necessary to complete engines now
being overhauled at Begg Brothers Limited. These parts to be supplied
at cost.

It is further agreed that Canadian Atlas Diesel Engine Co. will supply
McLeod Engines Limited with the necessary Chrysler engines to complete
the orders shown on the attached sheet.

All merchandise purchased will be first-class condition and at actual
cost.

The above is agreed to when mutual termination of Chrysler marine
franchise in the Province of British Columbia is negotiated.

The second, from McLeod to Atlas, dated, at Victoria,
on January 27, reads:-

As agreed in our meeting yesterday, we are listing below orders we
have on hand, and in the other column, number of engines that have
been delivered against these orders. You will see the orders number one
hundred and twenty-four and the deliveries fifty, which will leave us
seventy-four to be delivered.

and is followed by an enumeration of ten fishing companies
showing a total of 124 engines ordered and fifty delivered.

The last is dated January 31 at Victoria from Cunnings
on behalf of Atlas to Alger, Sales Manager of Atlas, with
a copy to McLeod:-

Canadian Atlas Diesel Engines Limited has agreed to supply engines
to the above company to make deliveries on the list of sales now in our
hands at our actual cost, plus $30 to cover our cost of handling. All
engines are to be started in our shop to insure engines being in proper
mechanical condition at time of delivery.

McLeod Engines Limited will issue purchase request with shipping
instructions for each engine, and will also issue payment for same direct
to Canadian Atlas Diesel Engines Limited.

The matter of fishermen's rebate will be worked out between Mr.
Evans and McLeod Engines Limited.

As is seen, the first letter speaks of "the orders" shown
on the attached sheet"; the same word "orders" is used in
the letter of January 27; and that of January 31 refers to
"the list of sales now in our hands."
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It appears that on April 16, 1948 regulations had been 1952

passed by the Dominion Government under c. 7 of the cDN. ATms

Statutes of Canada, 1948, dealing with exchange controls DImsELENGINES
between Canada and the United States, imposing restric- Co. Lm.
tions on the importation of goods from that country. To MvLEOD

enable these engines to be brought into Canada, it was ENGINES
LTD.

necessary to satisfy the department that there was a com- Rand J.
mercial need for them here. This led to the requirement -

of evidence of "essentiality" before import permits would
be issued.

In accordance with this requirement, McLeod in the
autumn of 1948 obtained letters from customers estimating
their needs for the fishing season of 1949, and intimating
that it would be expected and certainly desirable that the
engines should be available for delivery when wanted.
Decision on the applications was said to have taken up
about two months and the certificates were received by
McLeod either toward the end of the year or early in
January, 1949.

A representative letter of "essentiality" is that from
Canadian Fishing Companies Limited to McLeod dated
October 7, 1948:-

After a careful review of our probable engine requirements over the
next several months, we estimate that we will need approximately twenty
Chrysler Crown and Chrysler Ace Engines, with 2J to 1 reduction gears.

The above engines are to be used as power plants for commercial
fishing vessels, used exclusively in the commercial fisheries of British
Columbia.

We sincerely trust that you will be able to make delivery of these

engines when required. Thanking you,

As these letters were solicited by McLeod, they have a
general uniform tenor and phraseology, but they were
solicited in the regular course of McLeod's business and
before any question of the cancellation of the agency arose.

The ground of Mr. Bull's argument is precise and narrow:
these letters are not "orders" within the meaning of the
word: the obligation is to supply engines only in fulfilment
of genuine "orders"; and Atlas were justified in refusing to
meet requests of McLeod for delivery. The question is
whether that contention is valid.

It should first be made clear that there was no intention
on the part of McLeod to misrepresent; they have been
acquitted of acting otherwise than in good faith. They
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1952 must then be taken as believing that what had been
CDN. Arms received from the companies established a relation em-

DISEL braced within the meaning of the word "orders" as used
ENGINES
Co. LTD. in the correspondence quoted.

V.

MCLEOD The originals of the letters had been sent to Ottawa and
ENGINES kept there, and copies had not been retained. When

Rd consequently at the meeting in Victoria inquiries were
Rand J.

made about them all that could be produced were the
permits for importation, of which the following is a sample:

TO THE DEPARTMENT OF TRADE AND COMMERCE, EMER-
GENCY IMPORT CONTROL BRANCH
APPLICATION TO IMPORT CAPITAL GOODS

INSTRUCTIONS ON THE BACK MUST BE STRICTLY
OBSERVED.

Applicant's Name-McLeod Engines Limited
Address-1221 Wharf St., Victoria, B.C.
Date-October 18, 1948.

The undersigned hereby makes application for a permit to import
the goods, articles or commodities described hereunder, in respect of which
the information furnished herein is certified to be true and correct.

Value in
No. of Canadian
Pkgs. Quantity Description of Goods Dollars

15 15 Chrysler Crown Marine Engines...... 810,500.00
15 15 Chrysler Ace Marine Engines.......... 9,900.00

$20,400.00

INSTRUCTIONS

To be observed in the Preparation and Completion of an Application
for Permit to Import.

3. Applications can be considered only when:-

(b) this application is accompanied by a separate declaration of
essentiality. This declaration must provide details as in (i) (ii)

(iii) (iv) below and be signed by the end user of the goods or a
senior member of his organization.

(i) why purchase cannot be deferred until the current foreign
exchange situation is corrected; and

(ii) why the importation is absolutely essential, giving full reasons
with supporting evidence; and

(iii) what steps have been taken to obtain the items from
Canadian production sources; and

(iv) could the equipment be imported for temporary use and
returned.

[1952128
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Atlas deny knowledge of the practice in obtaining permits 1952

as they had been granted a quota of importation against CDN. ATLAs
DIESELwhich, however, their imports would be charged unless ENGINES

they could procure an exemption by showing that an V
imported machine was to be used for essential purposes. McLEOD

ENGINES
This would be to furnish the same justification as for a LrD.

permit to import. Rand J.

The trial court held that the contract binds Atlas to
supply the 74 engines specified in the list as stated in
the letter of January 31, and I agree that it does so. On
that footing, and assuming Mr. Bull's contention to be
well founded, it can be said to have been made, on the
part of McLeod, under a mistaken notion that the letters
of essentiality were within the word "orders"; and on the
part of Atlas to have been induced by the misrepresenta-
tion of McLeod as to their nature. In view of the im-
possibility of rescission and the completely executed con-
sideration moving from McLeod, however, the only issues
now open would be fraud and warranty. The former has
been disposed of by the vindication of McLeod; the latter
must arise as a conclusion of intention to be drawn by
the Court from the letters, but I see nothing in them, read
in the light of the circumstances, that would justify that.
There was no reason to affirm when there was no question
of what was in mind or of any undisclosed matter. Atlas
was willing to supply 74 engines, and the technical differ-
ence between orders and what the letters involved was not
of such a nature as would deprive Atlas of something of
which it sought assurance.

That would be sufficient to dispose of the appeal; but
as I have come to the conclusion that the word "orders"
as used embraces the commercial commitments contained
in the letters, I think it desirable to base myself on that
ground as well as on the former.

Strictly speaking, an order, in law, is a proposal in the
nature of an offer which invites, without more, some form
of acceptance intended to lead to an obligation; that
acceptance, according to the nature of the order, may be
by promise or by some act as, say, the delivery of goods
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1952 to a carrier. The letters of essentiality here do not go to
CDN. ATLA that length; they do not of themselves alone contemplate

EDNES an acceptance; but they are bona fide estimates of an
Co. LD. approaching season's requirements by a customer to a

V.
MCLEOD seller which look to subsequent directions for shipment of
ENnfs the goods mentioned. They imply an assurance that such

n J directions will be given, and exhibit that assurance as a
- representation to the department of government con-

cerned. They did not, from that moment, in a legal sense,
bind the companies, but neither would they had they
been orders in the strict sense; before acceptance, an
order can be revoked and an outstanding revocable order
would admittedly satisfy the language used.

Could Atlas have believed that that considerable share
of the business in such engines for the approaching season
would have been specified otherwise than by such an
estimate so far in advance, particularly when there had
been placed before them and perused all of the importation
permits but one which, as explained to them, was at the
customs office? Proctor of Chrysler who inspected the
permits with Cunnings of Atlas was familiar with the
regulations and the necessity for the letters; in the whole
of the negotiations, he played a leading part in relation
to all terms of the contract, on behalf of Atlas as well as
Chrysler, and his knowledge must be imputed to Atlas.
That is particularly so in relation to the permits, since
Cunnings, at the time, in the presence of Proctor, stated
his lack of familiarity with the import procedure and
the discussion of this feature proceeded on the basis of
Proctor's acquaintance with it. In November, 1948,
Proctor had visited McLeod in Vancouver and in the words
of F. B. McLeod, "approved of the orders we had taken."
Atlas, in co-operation with Chrysler, were in effect driving
McLeod out of the market; with the list before them they
were willing, so far as numbers went, that the requirements
of McLeod's customers for the coming season be fulfilled
by that company. It could not but have been seen that
the latter had obtained some form of assurance from their
customers covering the season's supply. A commercial
obligation equal to a revocable order was represented: did
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that in -fact exist? Undoubtedly it did. In the ordinary 1952

course of business there would be no less dependability CDN. ATLAS

supporting the representation of the letters than an order; ENGoNES
they were in effect commercial orders as distinguished from Co. LTD.
legal orders, behind both of which, until an obligation is MvLCEOD

created, stands the integrity of commercial commitments. ENGINES
LTD.

What, then, in all the circumstances did the understand- d
ing at Victoria on this feature come to? Atlas and Proctor -

were well acquainted with the business of the British
Columbia coastal fisheries. They knew that the list which
they received gave directly not the then outstanding orders
but rather the total orders and the number up to that
time filled; and they knew that the totals shown repre-
sented the season's requirements of the companies named.
Atlas clearly meant to stop short of disrupting business
relations established by McLeod. The permits satisfied
them of the good faith of McLeod and of the existing
commitments, and it was not until around the 20th of
March following that any demand for evidence of original
"orders" was called for.

For these reasons, I must reject Mr. Bull's contention.
Commercial words, in any context, must take their mean-
ing from the body of circumstances to which they are
related and out of which they arise; and although the
golden rule is that, subject to well known qualifications,
the ordinary and grammatical meaning of language used
is to be taken as intended,. nevertheless in the use of such
a term as that here in question, a sufficiency of significant
surrounding facts may, by showing the perspective in which
the matters were viewed and what matters of fact were
actually in the minds of the parties, extend or modify its
scope.

As Lord Wright, in Hillas & Co. Ltd. v. Arcos Limited
(1), expressed it:-

This (i.e., the true construction of a document) is a question of law
on which evidence is not relevant, except to the extent clearly stated by
Lord Dunedin in Charrington and Co. Limited v. Wooder (110 L.T. Rep.
548, at p. 511; (1914) A.C. 71, at p. 82), where the words "fair market
price" were to be construed:

"Now, in order to construe a contract the court is always entitled
to be so far instructed by evidence as to be able to place itself in
thought in the same position as the parties to the contract were

(1) (1932) 147 L.T. 503 at 514.
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1952 placed, in fact when they made it, or, as it is sometimes phrased, to
be informed as to the surrounding circumstances. As Lord Davey

CDN. AmAs says in the case of Bank of New Zealand v. Simpson, (82 L.T. Rep.Disx
ENGINES 102, at p. 104; (1900) A.C. 182, at p. 188), quoting from a decision of
Co. LTD. Lord Blackburn's: "The general rule seems to be that all facts are

M E admissible (to proof) which tend to show the sense the words bear

ENGINES with reference to the surrounding circumstances of and concerning
LTD. which the words were used."

Rand J. and Lord Tomlin at p. 511:-
Commercial documents prepared by business men in connection with

dealings in a trade with the workings of which the framers are familiar
often by reason of their inartificial forms confront the lawyer with
delicate problems.

The governing principles of construction recognized by the law are
applicable to every document, and yet none would gainsay that the effect
of their application is to some extent governed by the nature of the
document.

On the one hand the conveyance of real estate presenting an artificial
form grown up through the centuries and embodying terms of art whose
meanings and effect have long since been determined by the courts,
and on the other hand the formless document, the product of the minds
of men seeking to record a complex trade bargain intended to be carried
out, both fall to be construed by the same legal principles, and the
problem for a court of construction must always be so to balance
matters, that without violation of essential principle the dealings of men
may as far as possible be treated as effective, and that the law may not
incur the reproach of being the destroyer of bargains.

The contract must be construed as a whole: and an
undue emphasis upon a word or a phrase may easily distort
that balanced understanding which can be seen to have
been the crystallized consensus. The expression "the list
of sales now in our hands" indicates the generality of the
notion of Cunnings and emphasizes the fact that these
business men had in mind the substance of business rela-
tions, not the precision of language.

McLeod had been very successful as agents and as late
as December Proctor had told them it looked as if they
would be given the agency for the province. In that situa-
tion, with the knowledge of Proctor of the letters as
"orders," Atlas cannot now be heard to say that the contract
means such items only as may be "orders" as they under-
stand the word. Their intention, in introducing this element
of fairness into the proceedings, was to leave intact the
body of business McLeod had actually negotiated for the
season: and the word as used was intended to describe
that.
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On the cross-appeal I am unable to find in the record 1952

sufficient evidence to support the claim for damages for cDN. ATIAS

loss of profits on the prospective sales of accessories, as DIESEL
ENGINES

pleaded, and I am in agreement with the conclusion of Co. LTD.

the majority of the Court of Appeal on this branch of McLEOD
ENGINESthe matter also. LGD.

For these reasons the appeal and the cross-appeal must Rand J.
be dismissed with costs.

ESTEY, J.:-The issues in this appeal are largely deter-
mined by the construction of the word "orders" in the
contract made between the parties hereto dated January
26, 1949. The respondent would, but the appellant would
not, give to this word a construction sufficiently compre-
hensive to include the letters styled letters of essentiality
obtained by the respondent from its customers. The
learned trial judge and the majority of the Court of Appeal
(1), Mr. Justice Sydney Smith dissenting, have found in
the respondent's favour.

The relevant portions of the contract read as follows:
HOTEL VANCOUVER
Vancouver, B.C.
January 26th, 1949.

McLeod Engines Limited,
1221 Wharf Street,
Victoria, B.C.
Gentlemen:

Canadian Atlas Diesel Engine Co. of Vancouver, B.C., agrees to buy
from McLeod Engines Ltd., all their stock of Chrysler marine engines,
Chrysler marine parts, and marine accessories; also one Dodge service
truck.

It is further agreed that Canadian Atlas Diesel Engine Co. will supply
McLeod Engines Limited with the necessary Chrysler engines to complete
the orders shown on the attached sheet.

The above is agreed to when mutual termination of Chrysler marine
franchise in the Province of British Columbia is negotiated.

Yours very truly,

CANADIAN ATLAS DIESEL ENGINE CO. LTD.
per: "A. G. Cunnings"

A. G. Cunnings.

(1) [19511 1 W.W.R. (N.S.) 271; 2 D.L.R. 447.
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1952 This contract was written by representatives of both
CDN. Ams parties in Vancouver and the following day, at Victoria,

DIESEL the attached sheet was prepared and annexed thereto. TheENGINES
Co. LD. attached sheet reads:

V.
McLEOD 1221 Wharf Street
ENGINES Victoria, B.C.

LTD. January 27, 1949
Estey J. Mr. A. G. Cunnings,

Canadian Atlas Diesel Co.,
1859 West Georgia Street,
VANCOUVER, B.C.

Dear Sir:

As agreed in our meeting yesterday, we are listing below orders we
have on hand, and in the other column, number of engines that have
been delivered against these orders. You will see the orders number
one hundred and twenty-four and the deliveries fifty, which will leave us
seventy-four to be delivered.

Name Orders Delivered
B.C. Packers Ltd...................... 30 7
Nelson Bros. Fisheries ................... 15
Canadian Fishing Co................... 20 Customs 6
A.B.C.-North Pacific ................... 30 25
A.B.C.-Phoenix ....................... 13 6
R. Cosulich Boat Wks................... 4 2
Fred Radler ............................ 2
Pete Sather ............................ 1
Kyuquot Trollers ....................... 7 3
S. Hansen ............................. 2 1

Total ......................... 124 50

Yours very truly,
McLEOD ENGINES LTD.

President.
1-27-49
Rec'd copy
"A. G. Cunnings"
FBM/ea

The terms of this contract, other than that providing
for the delivery of the engines as set out in the second of
the above-quoted paragraphs, have been performed.

The parties hereto, prior to January 26, 1949, under
contracts with the Chrysler Corporation of Detroit, Mich.,
sold marine engines and accessories in separately defined
areas in British Columbia. These Chrysler engines had
to be imported from the United States. Parliament, in
1948, enacted the Emergency Exchange Conservation Act
(S. of C. 1948, c. 7) and under the provisions thereof the
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Governor General in Council passed regulations and there- 1952

after these engines could only be imported upon compliance CDN. ALAS
therewith. This act and the regulations thereunder came DIESEL

ENGINES
into force on April 22, 1948. Co. Un.

The respondent, in order to comply with the foregoing McLEOD

regulations and have engines available as and when its ELINES

customers might require them, interviewed and obtained EstJ
from them, in the fall of 1948, letters that in these pro-
ceedings have been styled letters of essentiality. These
letters it forwarded to Ottawa, together with such orders
as it had on hand, in support of its application for importa-
tion permits, and when these were received it imported the
engines. The original letters of essentiality were retained
at Ottawa. They are similar in phraseology and, while
copies of five were placed in evidence, that of October 7,
1948, from The Canadian Fishing Company Ltd., is typical:
Dear Sirs:

After a careful review of our probable engine requirements over the
next several months, we estimate that we will need approximately twenty
Chrysler Crown and Chrysler Ace Engines, with 2J to 1 reduction gears.

The above engines are to be used as power plants for commercial
fishing vessels, used exclusively in the commercial fisheries of British
Columbia.

We sincerely trust that you will be able to make delivery of these

engines when required. Thanking you,

The respondent's customers, in these letters, appear to
do no more than to estimate their engine requirements in
fishing operations, in order that they may assist the
respondent in importing the engines and having them on
hand as and when they might require them. The language
contained in the letter from the British Columbia Packers
Ltd. makes this particularly clear, as it states: "We hope
this letter will assist you in being able to have engines
available for our requirements." The respondent, however,
contends that even if these letters be unambiguous upon
their face that, having regard to the existence of the regu-
lations, the knowledge thereof by the respective parties, the
conversations at Victoria on January 27, the contents of
the appellant's letter of instructions dated January 31 and
the delivery of 14 engines upon the requisitions specified in
that letter, a latent ambiguity is raised that justifies the
examination of the surrounding circumstances to determine
the intent and meaning of the word "orders" as used by
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1952 the parties in this contract. The evidence adduced supports
CDN. ATAs this contention. In Frenkel v. MacAndrews & Co. (1),
DIESEL where the court construed the word "route," Lord Warring-ENGINES

Co. ID. ton of Clyffe, at p. 567, said:
McLEOD It is well settled that if the surrounding circumstances raise a latent
ENGINES ambiguity in any of the expressions used, parol evidence may be resorted

LTD. to for the purpose of ascertaining which of the meanings of an ambiguous

Estey J. expression was contemplated by the parties. . . .

See also Charrington & Co., Limited v. Wooder (2) and
Bank of New Zealand v. Simpson (3).

This, however, does not permit the reception in evidence,
as at the trial hereof, of declarations from representatives
of the customers, setting forth their intention with respect
to the meaning and purport of these letters. That inten-
tion, as in written instruments generally, must be deter-
mined by the court upon a construction of the language
adopted by the parties to express their intention. National
Bank of Australasia, Limited v. J. Falkingham & Sons (4).

The negotiations commenced in Seattle on January 24,
1949, between Proctor of the Chrysler Corporation, Cun-
nings of the appellant and McLeod and Bramston of the
respondent. Proctor informed McLeod that his corporation
was enlarging the area of the appellant's franchise in
British Columbia. This, as realized by all parties, adversely
affected the respondent's position as vendor of Chrysler
engines. Certain alternatives were discussed, but no agree-
ment was arrived at when, on the evening of the 25, the
parties motored to Vancouver. There, the next day, an
agreement was concluded and its terms embodied in the
letter of January 26, 1949, to which the attached list was
appended, at Victoria, on the following day.

The learned trial judge, wherever there was a conflict,
accepted the evidence of McLeod and Bramston, as against
that of the appellant's witnesses. He, however, did not
have an opportunity to observe the demeanour of Proctor,
whose evidence was taken upon commission in California.

Throughout the negotiations and in the contract both
parties apparently used the word "orders" in the ordinary.
accepted sense of a request from customers for delivery of
engines. McLeod made this clear when he stated in the

(1) [19291 A.C. 545.
(2) [19141 A.C. 71.

(3) [19001 A.C. 182.
(4) [1902] A.C. 585.
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attached sheet: "we are listing below orders we have on 1952

hand." He also deposed to the same effect when he stated cDN. ATLAs
that he had the engines "sold" by virtue of these letters. ENmaEL

McLeod does not dispute this. In fact he does not contend Co. LD.
otherwise, his position being, throughout, that respondent McLEOD
accepted these letters as orders in that sense. E NES

The respondent emphasized that the appellant was E-yJ.
aware of the regulations and that it should be concluded
therefrom that it was familiar with these letters of essenti-
ality. Both parties hereto were well aware of and complied
with the regulations, though under quite different pro-
visions thereof. The respondent followed the practice of
obtaining importation permits, while the appellant was
granted a quota under these regulations. There is, how-
ever, no evidence to justify the conclusion that the
appellant's officers and agents had any knowledge of either
the existence or the contents of these letters of essentiality
at the time of the execution of the contract, or, indeed, at
any time prior to this litigation.

The evidence, however, clearly establishes that Cunnings
was to inspect the orders and justifies the inference that
he would do it at the time of or before the preparation
of the list. McLeod himself deposed that because he did
not have either the orders or particulars thereof at Van-
couver he "couldn't give them adequate information . . .
So it was decided to meet in Victoria the following day"
in order that Cunnings and Proctor might "take a look
at the stock they had bought, also to check our orders
and make the attached list."

McLeod, as respondent's manager, had forwarded the
letters of essentiality to Ottawa, where he knew they were
retained and only the importation permits forwarded to
respondent. He, therefore, in Vancouver, when it was
arranged for the inspection of the orders next day in
Victoria, knew they were not there and could not, therefore,
be inspected. Indeed, so far as the evidence discloses, the
importation permits in his possession did not evidence
the existence of permission to import 74 engines. More-
over, McLeod did not disclose from what records in
respondent's office at Victoria he prepared the list of orders.
He merely stated that he had done so and that it was being
typed when Proctor and Cunnings arrived at respondent's

60659-2
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1952 office. When finished, he presented it to them and he says
CDN. AnAs that Bramston and Cunnings looked it over, as well as the

DIESEL importation permits which were on the desk, and Cunnings
ENGINES
Co. L. "signed it as having received it and being satisfied with
McLEOD it." This statement goes quite beyond what Cunnings
ENGINES subscribed to, as the list discloses, and is inadmissible to

L alter, vary or contradict the writing.
Estey J. That some discussion must have taken place with regard

to these orders at Victoria is evident from McLeod's
admission that "we explained to them some of those orders
had gone-practically all had gone to Ottawa to secure
the permits." Moreover, Bramston, in giving his evidence
as to what took place in Victoria, states that Cunnings
"asked for a copy. of the orders on hand" and goes on to
explain that there was some discussion as to these orders
which had gone to Ottawa and that Proctor and Cunnings
were shown the importation permits. While Bramston
says they did not ask for further information, he does not
go so far as to say they accepted the importation permits
in lieu of the orders. Bramston's evidence upon this point
is consistent with his conduct before both Evans and
Cunnings when he was refused delivery at first of five
engines and later of one engine. When Evans refused the
delivery of the five, Bramston, upon his own evidence,
made no comment. He did, however, immediately consult
with McLeod and forthwith wrote a letter enclosing the
requisitions for the five engines and stating that appellant
had, in the letter of January 26, agreed to deliver "Chrysler
marine engines as schedule on attached list." When later,
on March 16, Cunnings refused, he did not even press upon
him that point of view. This further emphasizes the
significance of the difference between the evidence of
McLeod and Bramston as to the discussion at Victoria
relative to the production of the orders.

The importation permits upon the desk authorized the
importation of 47 engines. McLeod explained there was
another permit at the Customs for 20 engines, of which
four had already been delivered. Upon McLeod's own
evidence they disclosed an authority to import only 63
engines. When it is remembered that these were all
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business men, it seems difficult to conclude that Cunnings, 1952
who had insisted on seeing the orders for 74 engines, should CDN. AmAs

DIESELaccept such evidence as satisfactory proof of the existence ENGINES
of 74 orders. Moreover, upon the whole of this evidence, CO. ITD.

V.
Cunnings was denied the inspection of the orders and under McLEOB

ENGINESthese circumstances a conclusion that he accepted an alter- END.
native that did not disclose the nature and character of Este J.
the suggested orders ought to be drawn only where the -

evidence unequivocally supports that conclusion. Such
evidence is not here present. The position might well
have been otherwise had Cunnings been shown a copy of
the orders, or had their contents been fully explained to
him.

McLeod's appreciation of the difference between letters
of essentiality and orders is evidenced by his statement

In some cases we had an order as well, and it was also attached
to the application along with that letter of essentiality.

and later
In some cases we had an order along with the letters of essentiality,

if so, we included it with the application, but it wasn't strictly necessary
because if we didn't have the complete description of the engine they
went through just the same.

If, in these circumstances, McLeod intended the esti-
mated requirements made in the letters of essentiality
to be accepted as orders within the meaning of the contract,
he should have either exhibited one of the letters, a copy
thereof, or made such explanation of their contents as would
have enabled the appellant's representatives to understand
the word "order" in the sense in which he desired it to be
understood. McLeod's failure to do so has created the
issue here raised and justifies the application of the rule
stated by Blackburn J. in Fowkes v. Manchester and
London Life Assurance and Loan Association (1):

The language used by one party is to be construed in the sense in
which it would be reasonably understood by the other.

Respondent submits that the appellant's letter of
January 31, written by Cunnings after the contract was
concluded, supports its view that the orders were not to be

(1) (1863) 3 B. & S. 917 at 929.
0659-21
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1952 produced, but that 74 engines were to be delivered in
cDN. ATLs accordance with the terms thereof. This letter reads as

DIEsEL follows:
ENGINES
Co. IrD. A. G. Cunnings-Terminal Island

V.
McLEOD J. C. Alger-Vancouver January 31, 1949.
ENGINES c.c. Mr. W. H. Stephenson-Oakland

LTD.
- Mr. E. Evans-Vancouver

Estey J. Mr. Fred McLeod-McLeod Engines Limited, Victoria, B.C.

McLEOD ENGINES LIMITED
Canadian Atlas Diesel Engines Limited has agreed to supply engines

to the above company to make deliveries on the list of sales now in
our hands at our actual cost, plus $30 to cover our cost of handling. All
engines are to be started in our shop to insure engines being in proper
mechanical condition at time of delivery.

McLeod Engines Limited will issue purchase request with shipping
instructions for each engine, and will also issue payment for same direct
to Canadian Atlas Diesel Engines Limited.

The matter of fishermen's rebate will be worked out between Mr.
Evans and McLeod Engines Limited.

"A. G. Cunnings"
AGC:HS A. G. Cunnings

The respondent emphasizes not only that in this letter
there is no suggestion of any obligation to disclose its orders,
but that rather there is a positive assertion that the appel-
lant will "supply engines . . . to make deliveries on the
list of sales," as well as the direction that respondent "will
issue purchase request with shipping instructions," which
letter was followed by the delivery of 14 engines in accord-
ance with the terms thereof. The appellant, on the other
hand, submits that McLeod had led them to believe the
engines were sold, and with this McLeod agrees, and, with
that in mind, Cunnings used the word "sales" in his letter
of instructions. This letter does not cover all of the points
agreed upon regarding the delivery of these engines; e.g.,
it does not refer to the fact that these engines were to be
paid for, as, in fact, they were, upon delivery. Moreover,
Cunnings does not state in his evidence that the orders
were to be shown along with, or at the time of, the requisi-
tion. It is further significant that throughout all the
evidence it is never suggested that the respondent should
surrender the orders to the appellant and, therefore, the
purchase request with the shipping orders would be the
only record upon which the appellant would make the
delivery and from which it would make whatever record
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it deemed necessary in relation thereto. It was the latter 1952

that was evidently uppermost in Cunnings' mind as he CDN. ATLAS

wrote this letter, and, having regard to all of these factors, EEIESE
it cannot be said that this letter necessarily supports the Co. Im.
affirmative conclusion that the appellant accepted in Vic- McLEOD

toria the letters of essentiality as orders, or, as suggested ENGINES

at the hearing, as the appellant's obligation to deliver 74 --

engines to the respondent. Estey J.

With respect to the 14 engines delivered, Evans, who
received the requisition and delivered the orders, states that
on two or three occasions he had asked Bramston to show
him the orders; that Bramston had not done so and, in
fact, had made no reply to his request. Bramston, who
gave his evidence first, was not asked as to this conversation
and was not recalled and questioned in regard thereto.
However, on March 2 Evans did refuse to deliver to Bram-
ston five engines. Bramston at that time made no protest
to Evans, but immediately communicated with McLeod.

McLeod, as a result of Bramston's communication, did
some long-distance telephoning, apparently with Proctor
and perhaps others, and, as a result, Cunnings directed the
five engines to be delivered and said that he would "be up
in Vancouver." In respect to the whole 19 delivered,
Cunnings deposed:

I knew I was coming back up to Vancouver in the near future and
I thought I would be able to get things straightened out when I returned
here, and as I had made the arrangement originally I didn't want our
Vancouver office personnel to get mixed up in it.

On March 16 Bramston presented a requisition and a
cheque for a further engine. Cunnings was in Vancouver
and personally refused the delivery of that engine. There
is some discrepancy as to the exact language used. Bram-
ston says Cunnings merely expressed regret that he could
not provide the engine and that he himself made no com-
ment, but withdrew immediately. Cunnings, on the other
hand, states that he told Bramston he would give him the
engine if he produced the order; that Bramston withdrew
and he thought he would return, but he never did. There-
after the matter was dealt with through the solicitors for
the respective parties.

That 19 engines were delivered without the production
of the orders is admitted. The respondent urges that this
supports its contention that the orders were not to be
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1952 produced. Appellant's position is that Cunnings permitted
co; m the delivery of the 19 engines in reliance upon McLeod's

DIESEL word that the orders would be submitted. When the ordersENGINEB
Co. LTD. were not submitted Cunnings apparently concluded that,

V.
McLEOD as he himself had conducted negotiations, he would, when
ENGINES in Vancouver, personally insist on the production of the

orders. This is consistent with the appellant's contention
Estey J. throughout that it would deliver the engines if orders

therefor were produced by the respondent. There can be
no question but that the parties agreed upon this on Janu-
ary 28 at Vancouver and the solicitors' letter written on
behalf of the appellant to respondent on March 18, 1949,
stated:

Our clients take the position that they are only obliged to deliver
to you under the special arrangement, subject to proper payment therefor,
engines for which you can produce firm written orders dated January 26,
1949, or prior thereto.

Under these circumstances the delivery of the 19 engines
does not assist in determining the issues here raised.

The evidence throughout does not support the respond-
ent's contention. The letters, as phrased, were estimates
of customers' requirements and not orders for engines to
be delivered in the future. An examination of the sur-
rounding circumstances supports that construction. The
fact that McLeod construed these letters as orders does not
resolve the matter. More important is that, if he intended
them as such, having regard to their contents, he should
have disclosed it, or made their contents known to the
appellant in such a manner that it would have understood
the respondent's meaning and intention.

The respondent's contention that a change was effected
at Victoria, under which these orders were not to be pro-
duced, is in conflict with the endorsement made by Cun-
nings upon the list. If such a change had been effected
it would have been of even greater or at least of equal
importance to that of the acknowledgment of the receipt
thereof and one would have expected that it would have
been included in the endorsement. It is also in conflict
with respondent's letter of March 2. This letter was
written to appellant after Evans refused the delivery of the
five engines to Bramston. The latter immediately com-
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municated with McLeod and, as a consequence thereof, 1952
wrote the appellant enclosing the five requisitions and CDN. AT

requesting delivery DIEBEL
ENGINES

under terms of your letter of January 26, 1949, which specifies that your Co. LTD.
Company, Canadian Atlas Diesel Engines Ltd. shall deliver our company, M E

MCLRoDMcLeod Engines Limited, Chrysler Marine Engines as scheduled on ENGINES
attached list. Lm.

The respondent, therefore, as late as March 2, was relying Estey J.
upon the contract as made at Vancouver on January 26
under which McLeod had agreed the orders would be
inspected.

Moreover, the evidence of McLeod and Bramston, quite
apart from the endorsement made by Cunnings on the
attached sheet and the letter of March 2, does not justify
a conclusion that any such change was agreed upon. The
subsequent letter of instructions and the delivery of the
19 engines is as consistent with the appellant's reliance
upon the subsequent submission of the orders as with the
contention of the respondent.

The evidence, as a whole, justifies the conclusion that
the parties negotiated and concluded the contract at Van-
couver under which the appellant would purchase the stock
on hand and deliver to the respondent the engines for which
it held orders. At that meeting the respondent was not
in a position to give the particulars of the orders and it
was agreed that they would be inspected the next day. This
vital term of the contract has never been implemented by
the respondent and nothing that took place at Victoria or
thereafter justifies a conclusion that the appellant had
accepted anything in lieu thereof.

The Court of Appeal varied the judgment of the learned
trial judge by deleting an item in the damages. Respondent
cross-appealed to this Court with respect to that item.
In view of the conclusions arrived at, it is unnecessary to
deal therewith.

The appeal is allowed, the cross-appeal dismissed and
the action dismissed with costs throughout to the appellant.

LOCKE, J.:-This is an appeal from a judgment of the
Court of Appeal for British Columbia (1) which, by a
decision of the majority of its members, affirmed the judg-

(1) [19511 1 W.W.R. (N.S.) 271; 2 D.L.R. 447.
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1952 ment for damages awarded to the respondent at the trial.
CON AmS Sydney Smith, J.A. dissented and would have dismissed

DIES, the action.
ENGINES
Co. LD. While it is sufficient, in my opinion, for the determina-
MCLEOD tion of the appeal to decide whether the documents referred
ENGINES to in the proceedings as "letters of essentiality" were orders

within the meaning of that expression as used in the agree-
Locke J. ment evidenced by the letter written by the appellant to

the respondent dated January 26, 1949, in view of the
claim for the rectification of the agreement in the counter-
claim and of the course of the trial, it is necessary to review
the evidence as to the events leading up to the making
of the agreement and as to what occurred immediately
thereafter.

By an agreement dated July 19, 1948, made between the
Chrysler Corporation and the respondent, the latter was
granted the right to sell Chrysler Marine Engines, parts
and accessories in the cities of Victoria and Prince Rupert.
The term of this agreement was for one year but it was
provided that either party might terminate it by written
notice to be given in a defined manner. The appellant
company, by agreements dated respectively April 9, 1947,
and January 3, 1949, was granted similar rights in the
Districts of Vancouver and Westminster. By the Emer-
gency Exchange Conservation Act (c. 7, Statutes of Canada,
1948) restrictions were imposed upon the importation of
certain goods into Canada, these including Diesel Engines
of the type supplied by the Chrysler Corporation to both
parties from the United States. Permits allowing the
importation of such goods might be obtained on application
to the Minister of Trade and Commerce in a manner there-
after prescribed by regulations made by the Governor in
Council. In practice, under these regulations, prospective
importers of goods from the United States were required
to satisfy the Minister that the goods sought to be imported
were required for some purpose approved by him. In the
present matter the only market with which the parties
were concerned was the sale of engines for use in the
fishing industry, a purpose apparently regarded by the
Minister as one for which importation should be permitted.

In the Fall of 1948 the respondent took steps to obtain
such engines as it might expect to require for its business
in British Columbia during the year following. On August
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14, 1948, it obtained a letter from a company engaged in 1952

the fishing and fish packing industry, Nelson Brothers CDN. ATLAS
Fisheries Limited, reading as follows:- EDiNGiN

After a careful study of Chrysler Engines which we will require for Co. LrD.
the 1949 season, we estimate that we will need ten (10) Chrysler Crowns V.
and five (5) Chrysler Ace Engines with 21 to 1 reduction. McLEOD

ENGINES
We trust that you will be able to make delivery of these engines, I/D.

as required, during the Spring of 1949.

By letter dated October 7, 1948, the Canadian Fishing Locke J.

Company Limited wrote to the respondent giving its esti-
mate of the number of Chrysler engines it would require
in the next several months as being approximately 20
Chrysler Crown and Chrysler Ace engines with 21 to 1
reduction gears, saying that they were to be used as power
plants for commercial fishing vessels used exclusively in
the commercial fisheries of British Columbia, and
concluding:-

We sincerely trust that you will be able to make delivery of these
engines when required.

On October 8, 1948, British Columbia Packers Limited
wrote to the respondent saying that its estimated require-
ments of Chrysler engines for the 1949 season were approxi-
mately 30 engines, of which 15 would be Chrysler Aces
and 15 Chrysler Crowns with 21 to 1 reduction gears, and
concluding:-

We hope this letter will assist you in being able to have engines
available for our requirements.

By letter dated October 13, 1948, the Anglo-British
Columbia Packing Company Limited advised the respond-
ent that during the course of the next six months it would
require three Chrysler Crown engines with reductions and
ten Chrysler Aces with reductions, that the engines would
be used exclusively for their own fish boats and their fisher-
men's boats, concluding:-

Trusting you will be in a position to deliver these engines as
required.

By letter dated October 21, 1948, Kyuquot Trollers Co-
Operative Association informed the respondent that it had
made a survey of its probable Chrysler marine engine
requirements during the next few months and estimated
that seven would be needed and, in addition to certifying
that the engines would be used only to propel the com-
mercial fishing boats of its fishermen, said:-

We trust you will be in a position to deliver these engines to us
as needed during the present season.
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1952 The letters from the British Columbia Packers Limited
CDN. AmL and Nelson Brothers Fisheries Limited were accepted as

DEEL sufficient by the Emergency Import Control Branch of the
ENGINES
Co. Ln. Department of Trade and Commerce and permits to import

V.
MCLEOD 45 Chrysler engines for the purpose of resale to these
ENGINES companies were issued on December 2, 1948. Two other

LD permits, each for one Chrysler marine engine, granted for
Locke J. resale to two commercial fishermen were issued on Decem-

ber 15 and December 20 respectively. The documents
obtained from these prospective purchasers for the purpose
of obtaining the permits were not produced at the trial.

On January 24, 1948, F. B. McLeod, president of the
respondent company, met R. H. Proctor, the West Coast
divisional manager for the Chrysler Marine and Industrial
Engine Division of the Chrysler Corporation at Seattle,
at the latter's request. Questions had arisen between the
parties to this action as to their respective selling rights
on the Pacific Coast and it had apparently been decided
by the Chrysler Corporation that these differences should
be composed. A. G. Cunnings, the manager of the Chrysler
Marine and Industrial Engine Division of Atlas Imperial
Diesel Engine Company, an American corporation of which
the appellant is a subsidiary, took part in the discussions
which were continued on the following day at a hotel in
Vancouver. In the result, the respondent company agreed
to surrender its Chrysler franchise and to sell its stock
of Chrysler engines and accessories to the appellant on
terms which were defined in a letter written by the appel-
lant to the respondent, reading as follows:-

HOTEL VANCOUVER
Vancouver, B.C.
January 26, 1949.

McLeod Engines, Limited,
1221 Wharf Street,
Victoria, B.C.
Gentlemen:

Canadian Atlas Diesel Engine Co. of Vancouver, B.C., agrees to buy
from McLeod Engines Ltd., all their stock of Chrysler marine engines,
Chrysler marine parts, and marine accessories; also one Dodge service
truck.

It is agreed that Canadian Atlas Diesel Engine Co. will pay wages
of one parts man in Victoria, and one parts man in Vancouver, as from
January 28, 1949, for taking inventory of stocks on hand.

It is further agreed that Canadian Atlas Diesel Engine Co. will supply
to McLeod Engines Limited the parts necessary to complete engines now
being overhauled at Begg Brothers Limited. These parts to be supplied
at cost.
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It is further agreed that Canadian Atlas Diesel Engine Co. will supply 1952
McLeod Engines Limited with the necessary Chrysler engines to complete
the orders shown on the attached sheet. CDE AL

All merchandise purchased will be first-class condition and at actual ENGINES
cost. Co. LD.

The above is agreed to when mutual termination of Chrysler marine V.
franchise in the Province of British Columbia is negotiated. McLEOD

ENGINES

Yours very truly, LTD.

CANADIAN ATLAS DIESEL ENGINE CO. LTD. Lke J.
per: A. G. Cunnings.

When, according to McLeod, Cunnings asked for a list
of the orders referred to, he told him that the records were
in Victoria and said that if Proctor and Cunnings would
come to Victoria on the following day, he (McLeod) would
have the list ready. On January 27 the parties met again
at the office of the respondent in Victoria, at which time
McLeod says that the import permits for 47 engines were
shown to Proctor and Cunnings. McLeod had dictated and
presented to Cunnings a letter purporting to contain a
list of the orders which his company had on hand and
giving information as to the number of engines already
delivered. This read as follows:-

1221 Wharf Street
Victoria, B.C.
January 27, 1949.

Mr. A. G. Cunnings,
Canadian Atlas Diesel Co.,
1859 West Georgia Street,
VANCOUVER, B.C.
Dear Sir:

As agreed in our meeting yesterday, we are listing below orders we
have on hand, and in the other column, numbers of engines that have
been delivered against these orders. You will see the orders number
one hundred and twenty-four and the deliveries fifty, which will leave us
seventy-four to be delivered.
Name Orders Delivered
B.C. Packers Ltd. ......................... 30 7
Nelson Bros. Fisheries ..................... 15 -
Canadian Fishing Co.................... 20 Customs 6
A.B.C.-North Pacific ................... 30 25
A.B.C.-Phoenix ........................ 13 6
R. Cosulich Boat Wks................... 4 2
Fred Radler ........................... 2 -
Pete Sather ............................ 1
Kyuquot Trollers ....................... 7 3
S. Hansen ............... .............. 2 1

Total ...................... 124 50
Yours very truly,

McLEOD ENGINES LTD.
President.
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1952 The letter was clearly intended to take the place of the
CDN. ATLAS list of "orders shown on the attached sheet" mentiond in

DIESEL
ENGINES the fourth paragraph of the letter of January 26. McLeod
Co. ImD

;. says that at this time the respondent had 16 other import
MOLEODtsath
ENGINES permits at the Customs House, presumably in Victoria. The
IM original letters from the four packing companies and the

Locke J Kyuquot Trollers Co-Operative Association, according to
him, had been sent to Ottawa for the purpose of obtaining
permits and apparently no copies were available. It is not
suggested that their contents or the contents of whatever
documents had been obtained to enable the respondent
to obtain the other 16 permits were made known to Proctor
or Cunnings. Nothing in the nature of written orders for
any engines was produced to them.

The list given to Cunnings, as will be noted, contained
no specifications of the engines for which the respondent
had orders. It would be necessary, according to him, for
the purpose of ordering an engine to have particulars as
to whether engines with reduction gears were required,
whether they were to have straight drives, right or left
hand rotation, the size of the shaft required, and whether
they were to have six or twelve volt ignition. The permits
for the 47 engines, which McLeod says were produced at
Victoria, merely specified that the engines imported were
to be marine engines "with 2-56 to 1 reduction gears and
6 volt electrical systems." McLeod clearly knew, while
Proctor and Cunnings did not, that the documents obtained
from their customers and which, he said, had been sent
to Ottawa, did not contain the necessary particulars.

If any evidence were needed (and I think it is not)
to establish the fact, it is made clear in the cross-examina-
tion of McLeod that he intended by the letter of January
27 to represent to Proctor and Cunnings that the respond-
ent had orders from the parties named for the number of
engines stated or, as he also expressed it, that "we had
those sold."
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Following the discussion at Victoria, Cunnings, who lived 1952
in the United States, dictated a memorandum, a copy CDN. Au

of which was sent to McLeod at Victoria. That document Eis
was in the following terms:- Co.LRD.

V.
A. G. Cunnings-Terminal Island McLEOD
J. C. Alger-Vancouver January 31, 1949 ENGINES

c.c. Mr. W. H. Stephenson-Oakland, Lk J.
Mr. E. Evans-Vancouver,
Mr. Fred McLeod-McLeod Engines

Limited, Victoria, B.C.
McLEOD ENGINES LIMITED

Canadian Atlas Diesel Engines Limited has agreed to supply engines
to the above company to make deliveries on the list of sales now in our
hands at our actual cost, plus $30 to cover our cost of handling. All
engines are to be started in our shop to insure engines being in proper
mechanical condition at time of delivery.

McLeod Engines Limited will issue purchase request with shipping
instructions for each engine, and will also issue payment for same direct
to Canadian Atlas Diesel Engines Limited.

The matter of fishermen's rebate will be worked out between Mr.
Evans and McLeod Engines Limited.

(Sgd.) A. G. Cunnings.

Between the date of this memorandum and March 18,
1949, 19 of the 74 engines were delivered at the direction
of the respondent to their customers. No written orders
from the purchasers were produced in oi der to obtain these
engines. On the latter date an officer of the respondent
company requisitioned a Chrysler marine engine and was
told by Cunnings that if he would bring in a purchase order
given before January 27 the appellant would supply the
engine, whereupon the officer (Bramston) left and did not
return. Thereafter the matter was dealt with in corres-
pondence by the solicitors for the respective parties and the
action followed.

The point to be decided is the meaning to be assigned to
the word "orders" in the letter of January 26, 1949. The
issue is not affected, in my opinion, either by what took
place at Victoria on January 27 or by the terms of the
memorandum of January 31. The signature of Cunnings
on the letter of January 27 was, as the document shows,
merely an acknowledgment of the receipt of the letter.
The document was admittedly given for the sole purpose
of furnishing details of the orders mentioned in the letter
given the day previous and, accepting McLeod's own
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1952 version of the matter, nothing that took place at Victoria
CDN. ATLAS altered the position of the parties. The memorandum of

ENOINE January 31 was prepared for the purpose only of recording
Co. LTD. for the information of the appellant's officers in Vancouver

V.
McLEOD and of W. H. Stephenson of Oakland (whose status is not
ENINES given) particulars of the manner in which the undertaking

LD given on January 26 was to be carried out. That in pre-
- .paring this memorandum there was no intention to contract

on the part of the appellant seems perfectly clear upon the
evidence.

The documents upon which, the respondent must rely
as constituting orders are the letters which it obtained
from the Canadian Fishing Company Limited, British
Columbia Packers Limited, Anglo-British Columbia Pack-
ing Company Limited and Kyuquot Trollers Co-Operative
Association prior to January 26, 1949. The judgment
delivered at the trial and that of Mr. Justice Robertson
in the Court of Appeal (1) proceed on the footing that the
word "orders" in the letter of January 26 should be con-
strued as including these letters. With great respect, I am
unable to agree with this conclusion. The pleadings of the
respondent do not assert that by custom in the trade or
otherwise the word "orders" should be construed otherwise
than in accordance with its commonly accepted meaning.
Oral evidence was admitted from various purchasing agents
of the parties by whom these letters were written as to
what was intended to be conveyed by them, some asserting
that the intention was to obligate their employers and
others to the contrary, that they were merely estimates.
All of this evidence was, in my opinion, inadmissible: in
the absence of any ambiguity in the language employed
and in the state of the pleadings, the question of inter-
pretation was for the trial judge. The word "order" is one
which in different contexts may have a variety of meanings:
in the business of buying and selling goods its commonly
accepted meaning is, in my opinion, that assigned to it in
the New Oxford Dictionary, namely, a direction to make,
provide or furnish anything at the responsibility of the
person ordering. The letters from Nelson Brothers
Fisheries Limited, the Canadian Fishing Company Limited,
the British Columbia Packers Limited and the Kyuquot

(1) [1951] 1 W.W.R. (N.S.) 271; 2 D.L.R. 447.
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Trollers Co-Operative Association were by their very terms 1952

simply estimates of the requirements of marine engines of CDN. ATLAS
DIESEL

these various organizations during the coming season and ENGINES
CO. LrD.

included an expression of hope that the respondents would V.
McLEOD

be in a position to deliver these engines when required. ENGINES

The language of the letter from the Anglo-British Columbia LT.

Packing Company Limited of October 13, 1948, varied in Locke J.

this respect that it contained the statement that the com-
pany would require 13 engines during the course of the
next six months. None of these letters were acknowledged
by the respondent. None of them contained a direction
or request to supply goods or an offer capable of acceptance.
The purpose of giving these documents to the respondent
was to enable the latter to apply for import permits to the
Department of Trade and Commerce and for that purpose
alone. Both parties contemplated that when the engines
were required, orders would be given, at which time of
necessity the particulars of the required machine would be
furnished. While, according to the letter of January 27,
1949, several of the engines for which the respondent
claimed to have orders from the packing companies and
the Kyuquot Trollers were said to have been theretofore
delivered. The actual orders, pursuant to which they were
delivered, were not produced. What was done, however,
in the case of the British Columbia Packers Limited is made
clear from two written orders from this company for the
delivery of Chrysler engines which were sent to the
respondent by their purchasing agents, Mills and Packers
Limited, on January 25, and in the case of Nelson Brothers
Fisheries Limited by their written order for one Chrysler
engine date February 9, 1949, addressed to the respondent.
Indeed McLeod, while being cross-examined, after referring
to the letters from the four packing companies which, he
said, had been sent to Ottawa to obtain import permits and
being asked if that was all that he had said replied:-"In
some cases we had an order as well and it was also attached
to the application along with that letter of essentiality,"
the latter expression referring to letters of the nature
obtained from the fishing companies.
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1952 The learned trial judge attached importance to the fact
CDN. ATLS that Cunnings signed the letter of January 27, 1949, written

DIESEL by the respondent, saying in part:-
ENGI NES
Co. 1TD. That was the time to stipulate for the production of confirmatory

V. evidence of the orders. He signed without reservation or stipulation.
McL~oD
ENGINES

/D. The document itself makes it clear that Cunnings' signature

ak j.at the bottom of the letter in question was merely to ack-
- nowledge its receipt and I find nothing in the evidence to

suggest that he signed for any other purpose. A further
passage from the reasons for judgment states that the
learned trial judge was completely satisfied that the present
appellant knew perfectly well the practice which prevailed
as between the fishing companies and importers and that "it
substantially knew the nature of the documents which the
plaintiff was treating as orders." As to this, McLeod had
said that Proctor was aware of the procedure to be followed
in obtaining import permits, and again that Proctor "had
watched me for months obtaining these things (permits)."
As to this, the Emergency Exchange Conservation Act of
1948 had only been proclaimed in April of that year and
there is no evidence of any practice which prevailed in
regard to obtaining these permits as between the fishing
companies and importers, or as to how they had been
obtained by any importer other than the respondent.
Proctor was an employee of the Chrysler Corporation and
not, so far as the evidence shows, connected in any manner
with the appellant, though he was familiar with its business
dealings with his own employers, and even had Proctor
been aware of the terms of the so-called letters of essenti-
ality obtained from the fishing companies (and there is no
evidence that he was so aware) it could not, in my opinion,
affect the obligation of the appellant under the agreement
of January 26.

The learned trial judge further accepted the evidence of
McLeod and the respondent's other witnesses where they
differed from those called on behalf of the appellant. The
appellant had by its counterclaim asked for the rectification
of the agreement on the ground that the letters did not
express the terms agreed upon and that it was intended
that the obligation of the appellant was simply "to fulfil
bona fide and enforceable orders." Some evidence was
given for the appellant that some such expressions had
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been used in the course of the negotiations and this was 1952
rejected. Apart from the learned judge's finding, which CDN. ATLAs

was fatal to the claim for rectification, I am unable to EDsas

appreciate the necessity for any such rectification. The Co. Ltd.

word "orders" without more would import that they were McLEOD

orders given in good faith. Except as the question of ENGINES
LTD.

credibility affected this issue, the decision of the matter Lke J.

did not depend upon the weight to be assigned to the
evidence: the question was one of the construction of the
language contained in a writing.

The parties to this transaction were experienced business
men who after negotiations resulting in an agreement be-
tween them evidenced that agreement by the letter of
January 26, 1949. Their intention is to be gathered from
what I regard as the clear and unambiguous terms of that
document. The obligation of the appellant was not to
supply a defined number of engines but rather the engines
required to complete the orders which the respondent
claimed to have. The list given by the respondents to the
appellant on January 27 did not contain, so far as the
evidence shows, the names of any persons who had given
orders for engines to the respondent. In my opinion, no
breach of the agreement by the appellant has been shown.

I would allow this appeal with costs throughout and
direct that the action be dismissed. The cross-appeal
should be dismissed with costs.

Appeal allowed and cross-appeal dismissed, both with
costs.

.Solicitors for the appellant: Bull, Housser, Tupper, Ray,
Guy & Merritt.

Solicitors for the respondent: Campney, Owen, Murphy
& Owen.

60659-3
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1952 LILLY McARTER (PLAINTIFF) ............ APPELLANT;
*Mar. 6
*Jun. 16 AND

A. E. HILL CO. LTD. (DEFENDANT) ....... RESPONDENT.

AND

THE TOWN OF HARTNEY

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Highway-Non-repair-Trap-door installed in sidewalk covered with snow
and not in reasonably good state of repair-Liability of owner of door
when pedestrian slipped.

The appellant, while walking on the sidewalk in front of the respondent's
premises, slipped on two iron trap-doors with studs on the top which
the respondent had many years ago installed in-and flush with-
the sidewalk. It had snowed for several hours before the accident
and the snow had not been cleaned off the doors which were partially
concealed. The trial judge found that the studs on the doors had
been worn down during the years and that some had entirely dis-
appeared, that the doors appeared to have sagged and were uneven
and sloped, and that they were not in a reasonably good state of
repair. The Court of Appeal reversed that judgment, and found
that the studs were worn but that there was no evidence that the
worn condition of the doors was the cause of the accident.

Held: The appeal should be allowed and the action maintained. There
was evidence to justify the finding that the fall was caused by the
slope of the doors. The appellant was entitled to find the sidewalk
safe and convenient for travel. The respondent had placed the doors
in the sidewalk, and by allowing them to sag and become uneven
and sloped, had interfered with the rights of the public and impeded
the way of the appellant as a traveller on the highway.

The contention of the respondent that it had no authority to repair the
doors since they were part of the sidewalk fails since from time to
time the doors were opened and used by the respondent.

Castor v. Corporation of Uxbridge (1876) 39 U.C.Q.B. 113 referred to.

APPEAL from the judgment of the Court of Appeal for
Manitoba, reversing the judgment of the trial judge and
dismissing the action for damages suffered by the appellant
when she slipped on the sidewalk.

L. St. G. Stubbs and Harry P. Beahen for the appellant.
There was sufficient evidence to support the findings of
fact of the trial judge and the judgment based thereon.
There was insufficient evidence to support the findings of
fact of the Court of Appeal.

The Court of Appeal did not show that there was demon-
strable error in the trial court in law or in fact.

*PRESENT: Kerwin, Rand, Kellock, Estey and Cartwright JJ.
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This was on public property but controlled by the 1952
respondent. McARTER

The case of Hamilton v. Parish of St. George (1) is not A. Ehlm,
applicable, but the cases of Hopkins v. Corp. of Owen Sound CO. LTD

(2) and Rushton v. Galley (3) are relied on.

F. M. Burbidge Q.C. for the respondent. The onus is on
the appellant to establish that her fall was due to the worn
condition of the studs. If the matter is left in doubt and
a fortiori, if the proper inference from the evidence indi-
cates that she slipped on the snow, then she failed to prove
her case. Burgess v. Southampton (4). The appeal does
not involve the reversal of the trial judge on a question of
fact but on the proper inferences to be drawn from undis-
puted facts. Not only did she not make her case but there
was no case to be made. There is no positive evidence as
to where she fell and what caused her to fall.

The duty was to keep the sidewalk in a reasonable state
of repair. And the sidewalk was in such a state. The
action is based on nonfeasance and not misfeasance. Crafter
v. Metropolitan Ry. Co. (5). The evidence establishes
that the doors were in a reasonable state of repair an'
the cases of Ewing v. Toronto (6) and Anderson v. Toronto
(7) are relied on.

The doors were in the sidewalk with the consent and
approval of the town, and being part of the sidewalk, the
duty to keep the sidewalk, including the doors, in repair
was on the town. The case of Ewing v. Hewitt (8) is
directly at point and is sufficient to dispose of the present
case.

The cases of Hamilton v. Parish of St. George (1);
Vestry of St. Matthew v. School Board for London (9);
Horridge v. Makinson (10); Callaway v. Newman Mercan-
tile Co. (11); and Schoeni v. King (12) are relied on.

The Hopkins case (supra) does not apply and the
Rushton case (supra) is rather in respondent's favour.

(1) (1873) L.R. 9 Q.B. 42. (7) (1908) 15 OL.R. 643.
(2) (1896) 27 O.R. 43. (8) (1900) 27 O.A.R. 296.
(3) (1910) 21 O.L.R. 135. (9) [18981 A.C. 190.
(4) [1933] O.R. 279. (10) (1915) 84 LJ.K3. 1294.
(5) (1866) L.R. 1 C.P. 300. (11) (1928) 12 S.W. (2nd) 491.
(6) 29 O.R. 197. (12) [1944] O.R. 38.

60659-31
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1952 The judgment of Kerwin, Kellock, Estey and Cartwright,
McAam JJ. was delivered by:-

V.
A. E. KERWIN J.:-This is an appeal by the plaintiff, Mrs.

Co. LTD. Lilly McArter, against the unanimous judgment of the
Court of Appeal for Manitoba, which had reversed the
judgment at the trial of Campbell J., awarding the appel-
lant $3,038.58 against the respondent A. E. Hill Limited,
the correct name of which company counsel agreed is
A. E. Hill Company, Limited. Originally the Town of
Hartney was also a defendant but the trial judge dismissed
the action as against it on the ground that proper notice
had not been given it under section 463 of the Municipal
Act, and there was no appeal from that determination.
After the decision of the Court of Appeal and the certifica-
tion by its Registrar of the Case, stated and agreed on by
the parties to the appeal to this Court, the plaintiff
appellant applied for an order amending the Case. We
remitted the Case to the Court of Appeal, and that Court
made an order amending it by the substitution of one
word for another in this direct examination of the appellant
at the trial:-

Q. You say you stepped, what happened? The door didn't get up
and smack you in the face?

A. It certainly didn't. I don't know whether I slipped, I presume
I must have slipped because after you could see the mark where I had
cleared the snow off the top of the snow.

The word "door" was substituted for the last word
"snow". The significance of this amendment will become
apparent later.

About 6 p.m. on December 4, 1948, the appellant was
proceeding southerly on the cement sidewalk on Railway
Street in Hartney, adjoining the west side of a store build-
ing owned and occupied by the respondent. About midway
between the front and rear of this building, two iron trap-
doors with studs on the top had been installed in-and
flush with-the sidewalk, and were hinged on their outer
edges to enable them to be opened. The trap-doors were
about 8 feet in width, measured from the wall of the
building, by 4 feet measured along the length of the side-
walk. The sidewalk from the wall of the building was 10
feet 8 inches wide, of which the trap-doors took up the
first 8 feet, so that 32 inches of cement extended from
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the westerly edge of the doors to the westerly edge of 1952
the sidewalk. These trap-doors had been installed by the MWARE
respondent about 1902 and, therefore, prior to the incor- A.E.Ha
poration of the town in 1904. The cement sidewalk had Co. LTD.

been constructed by the town about 1930. The doors Kerin J.
and the elevator in the area beneath the level of the side- -

walk were used by, and were under the control of the
respondent.

Snow had fallen the night previous and during the day
of December 4, including the afternoon, but it had ceased
snowing at the time of the accident. I agree with the
inference drawn by the trial judge that the snow had not
been cleaned off the doors and that they were partially
concealed by it. I also agree with him that the studs on
the doors had been worn down during the years and that
in fact on the westerly limits of the doors some had entirely
disappeared. The witness Baxter testified that "there is
a hollowed out part where the door is bent down" and
some of the photographs show, as the trial judge states,
that the doors "appear to have sagged and, as a conse-
quence, were uneven and slightly sloped." His finding,
therefore, that the trap-doors were not in "a reasonably
good state of repair" was justified.

The appellant slipped and sustained injuries for which
damages were claimed and awarded by the trial judge. On
the second page of his reasons in the case, he found that
while the appellant had testified generally that some of
the studs were missing at the time, she had not given
evidence showing the missing studs to have been con-
tiguous to each other or that she had stepped on any point
where the studs were missing. However, in the witness
box she had pointed to a spot on a photograph, made an
exhibit at the trial, as indicating where she had fallen and
testified that it was "about a foot in from the edge of the
door." Counsel for the appellant argued that this was
s'ufficient to warrant the finding of the trial judge, on the
third page of his reasons: "I find that some studs were
missing from the doors and the plaintiff stepped upon that
area and slipped and fell by reason of the absence of studs
and the slope of the doors." While I am not satisfied that
the appellant fell by reason of the absence of the studs,
I do think that there was evidence to justify the finding
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1952 that the fall was caused by the slope of the doors. As to
mcAnm Mr. Burbidge's contention that the statement of claim did
A. E.HILL not allege any such condition, I am of opinion that the

Co. LTD. allegation therein that the respondent was negligent "(a)
Kerwin J. in the construction and operation of the said trap-doors"

- covers the point.
Speaking for the Court of Appeal, Adamson, J.A., after

referring to the finding of the trial judge on the third
page remarked that while there was no doubt that the
studs were worn, there was no evidence that the worn
condition of the trap-doors was the cause of the accident.

He then referred to the evidence of the appellant trans-
cribed above. In view of the change made in the trans-
script of the evidence, the conclusion drawn by the Court
of Appeal, that the snow had been packed on the sidewalk
and that fresh loose snow lay on the packed snow, does not
appear to be warranted. Adamson J.A. continued: "She
does not say that the worn condition of the doors caused
her to slip and there is no evidence on which to base such
an inference." As indicated above, I am inclined to agree
with this statement, if it referred only to the studs, but it
takes no account of the condition caused by the slope of
the doors and, therefore, on that question of fact, I agree
with the trial judge and his judgment should be restored
unless the respondent is able to show that it is not respon-
sible in law.

Long ago it was laid down in 1 Hawkins's Pleas of the
Crown, 700:-

There is no doubt but that all injuries whatsoever to any highway,
as by digging a ditch or making a hedge overthwart it, or laying logs
of timber in it, or by doing any other act which will render it less
commodious to the King's people, are public nuisances at common law.

This extract and the old cases on the subject are referred
to in the judgment of Chief Justice Harrison in Castor v.
Corporation of Uxbridge (1). As he there points out, every
obstruction which to a substantial degree renders unsafe
or inconvenient the exercise of the right of the public to
pass and repass on foot and with horses and carriages at
their free will and pleasure over the highway is a violation
of that right: per Erle C.J. in Regina v. Train (2). It
was also pointed out in the Castor case that the plaintiff,

(1) (1876) 39 U.C.Q.B. 113 at 117.
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if free from contributory negligence, would have the right 1952
to sue the company that had placed the poles on the high- MARTI

way thereby causing an unlawful obstacle. In the cases A. E.HiLL
in England cited by the Chief Justice, the underlying prin- Co. L.
ciple is taken for granted and the same principle was Kerwin J.
followed in Ontario.

In Hopkins v. Owen Sound and Trotter (1), Ferguson J.
held that a person who, with the knowledge of, and without
objection by, a municipal corporation, constructs across a
ditch between the sidewalk and crown of the highway an
approach therefrom to enable vehicles to pass to and from
his property, adjacent to the highway, is liable for injuries
sustained, through want of repair of the approach, by a
person using it to cross the highway. This decision was
cited with approval by Riddell J. in a Divisional Court
in Rushton v. Galley (2). In the present case the appellant
was entitled to find the sidewalk safe and convenient for
travel. The respondent had placed the doors in the side-
walk, and by allowing them to sag and become uneven and
sloped, had interfered with the rights of the public and
impeded the way of the appellant as a traveller on the
highway.

In the statement of claim the appellant had pleaded that
the respondent had constructed the areaway under the
sidewalk and placed the trap-doors over it with the consent,
licence and approval of the town. Whether the latter part
of this allegation was directed only towards the town,
which was then a party to the action, need not be discussed
because Mr. Burbidge takes the position that it must be
assumed that the work was done with such consent. With-
out agreeing with that as a proposition of law, it is only
necessary to point out that no authority was cited for the
town (or its predecessor, a rural municipality) to give such
consent and to authorize an impediment to the right of
travel. Then the contention was advanced that the
respondent had no authority to repair the doors since they
were part of the sidewalk and, therefore, situate on the
highway. If, as the respondent contends, it had in fact
the leave and licence of the town (or the rural munici-
pality) to construct the areaway and install the elevator
and doors, it is difficult to see how this argument can have
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1952 any basis since from time to time the doors were opened
mcAsnm and used by the respondent. The decision in Ewing v.

V. Hewitt (1) has not been overlooked but in this view of
Co. LTD. the present appeal, it need not be considered.

Kerwin J. The decision in Hamilton v. The Vestry of the Parish of
- St. George (2), relied on has no application as it was con-

cerned with the construction of an Act of Parliament and
it was held that a certain area did not fall within the term
"cellar" as used in the statute. Nor is the case of Horridge
v. Makinson (3) of assistance as all that was held there
was that where a nuisance had been created by a highway
authority on a highway under their control, the owner or
occupier of the land adjoining the highway was not liable
in an accident caused by the nuisance.

The appeal should be allowed and the judgment at the
trial restored with costs throughout. However, the costs
of the motion to this Court to remit the Case to the Court
of Appeal should be paid by the appellant as it was her
oversight that occasioned the transcript of the evidence
going to the Court of Appeal for the purposes of the appeal
thereto, in the form in which it appeared; and that tran-
script had been approved by both parties as part of the
Case submitted to this Court.

RAND J.:-The judgment in appeal was based on an
error in the transcription of the testimony of the plaintiff
which was corrected for the purposes of this appeal. The
sentence originally appeared as "I presume I must have
slipped because after, you could see the mark where I had
cleared the snow off the top of the snow." This last word
should have been "door". Adamson J.A., after quoting
that answer, says:-

This indicates that the snow had been packed on the sidewalk and
that fresh loose snow lay on the packed snow. Slipping on the packed
snow is the reason she gives for her fall. She does not say that the
worn condition of the doors caused her to slip and there is no evidence
on which to base such an inference.

The fact that she had slipped because of the worn con-
dition of the studs and the slope of the doors was expressly
found by the trial judge. That the defendant was under a
duty to keep the substitution for the sidewalk in reasonably

(1) (1900) 27 O.A.R. 296. (2) (1873) L.R. 9 Q.B. 42.
(3) (1915) 84 L.J.K.B. 1294.
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safe condition, cannot, in my opinion, be seriously ques- 1952

tioned: but if it could be heard to say that since there was McARTER
no right to be where it was, there was no duty, the action A.EHILL
would lie in nuisance. The doors had been in place for Co. LTD.
48 years without renewal or repair. Taken with the Rand J.
evidence of the plaintiff, there was, I think, sufficient sup-
port for the finding made.

I would therefore allow the appeal and restore the
judgment at trial with costs here and in the Court of
Appeal.

Appeal allowed with costs.

Solicitors for the appellant: Stubbs, Stubbs & Stubbs.

Solicitors for the respondent: Laird, MacInnes, Bur-
bidge, Hetherington, Allison and Campbell.

THE CROWN DIAMOND PAINT1 AP N1
COMPANY, LIMITED ........... *Nov 27

AND 1952

ACADIA HOLDING REALTY RESPONDENT. *Mar.23

LIMITED ....................

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK

APPEAL DIVISION

Negligence-Nuisance-Escape of water from unheated building through
cellar wall due to dislodging of reducing plug from 4" water pipe-
Liability-Forseeable risk-Whether maintenance of such pipe an
ordinary user-Principle of Rylands v. Fletcher.

The respondent was the owner of a building divided into four adjoining
units, the fourth of which was under lease to the appellant. The
basement of the first unit was separated from the second by a 2' thick
stone and concrete wall; the second from the third by a wooden
partition; the third from the fourth by a stone wall in which there
were two wooden doors. Water entered into the first unit from a

12" street main through a 4" pipe. The end of this pipe was enlarged
into a "bell" into which, for the purpose of reducing the flow to 2",
an iron plug was inserted. At the time the action arose, March 1,
1948, the first unit was undergoing alterations, then in progress some
two months. . The ground floor windows were without glass and
boarded up and at least one window in the basement was broken
or open. The unit was unheated except for portable oil burners
used during the day. There was a 4" trap to carry off water in the

*PRESENT: Rinfret C.J. and Kerwin, Rand, Estey and Locke JJ.
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1952 basement floor but this drain at the time was covered with 18"
of concrete and sand. The temperature dropped from 19 degrees

DIAMON above zero during the day to 9 degrees below zero at midnight. At
PAINT CO. about 10:15 p.m. water was noticed flowing out of the basement

V. windows, and the Water Department and Edgar LeBlanc, president
ACADIA of the respondent company, notified. The water officials thereupon

HOLDING
RATy Co. closed off the water but LeBlanc, believing nothing further could

- then be done, did not visit the premises until 8 o'clock the next
morning. It was then found that the reducing plug had been dis-
lodged from the bell and that water had seeped through the different
basement walls into that of the appellant causing damage to goods
stored there in respect of which it claimed to recover damages. Its
action was dismissed by the trial judge whose judgment was affirmed
by the Supreme Court of New Brunswick.

Held: (Locke J. dissenting) that the appeal should be allowed and the
case referred back to the trial Court to fix the amount of damages
on evidence adduced at the trial with liberty to both sides to adduce
further evidence.

Per: Rinfret C.J. and Rand J. The Appellant's claim was put on three
grounds: negligence, nuisance, and the rule in Rylands v. Fletcher,
L.R. 3 H.L. 330. The case for negligence was not made out. )n
the other grounds the first question was whether the maintenance of
a 4" water pipe was an ordinary or necessary use or one to be treated
as special? It was not so to the requirements of the respondent: it
was equally exceptional in the general use of water; and it created
a substantial addition to the ordinary risks to the neighbouring
premises. These enhanced risks were prima facie risks of the person
creating them and there was nothing before the Court to take the
case outside the scope of the rule. Richards v. Lothian, [1913] A.C.
263 at 280 approving Blake v. Woolf, [18981 2 Q.B. 426. Musgrove v.
Pandelis, [19191 2 K.B. 42 and Mulholland v. Baker, [19391 3 All E.R.
253 followed. When the respondent was notified the basement had
filled a duty to act promptly arose and as a minimum of precaution
it should have apprised the appellant. Sedleigh-Denfield v. O'Cal-
laghan, [1940] A.C. 880; Pope v. Fraser & Southern Rolling and Wire
Mills Ltd., 155 L.T.R. 324; Northwestern Utilities Ltd. v. London
Guarantee & Accident Co., [1936], A.C. 108.

Per: Kerwin and Estey JJ. The evidence justified the conclusion that
the plug was forced out by the freezing of the pipes and that the
respondent was negligent in not taking steps to prevent such an
occurrence. McArthur v. Dominion Cartridge Co., [19051 A.C. 72;
Fardon v. Harcourt-Rivington, [19321 A.C. 215.

The finding that LeBlanc had reasonable grounds for believing that the
water would not escape through the wall into the adjoining premises
could not be supported. A reasonable man having regard to the
location of the wall and its age would have appreciated the possibility
of seepage.

Per: Locke J. (dissenting). There was no direct evidence of any freezing
and the trial judge was right in declining to draw an inference that
the frost caused the plug to be dislodged. There was no duty upon
the respondent to provide a drain of such size as to carry off water
admitted into the basement without fault on its part. The failure
of the respondent to take steps to rid the basement of water until
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8 o'clock the following morning was not in the circumstances action- 1952
able negligence. Assuming that the condition in the respondent's

CROWNbasement constituted a nuisance, the condition not having been brought DIAMOND
about by any voluntary or negligent act of the appellant, failure to PAINT Co.
take steps to abate it until 8 o'clock the following morning was not V.
undue delay imposing liability upon the respondent. Noble v. ACADIA

Harrison, [19261, 2 K.B. 332 at 338; Sedleigh-Denfield v. O'Callaghan, RH Co.
[1940] A.C. 880 at 893 and 904.

There was no evidence upon which to base a conclusion that to bring
water for commercial use into a business premises in a four-inch pipe
was a non-natural and not merely an ordinary use and the principle
in Rylands v. Fletcher did not apply. Sedleigh-Denfield v. O'Cal-
laghan, supra at 888.

Decision of the Supreme Court of New Brunswick, Appeal Division
(27 M.P.R. 159), reversed.

APPEAL from a judgment of the Supreme Court of New
Brunswick, Appeal Division (1), Hughes J. dissenting,
affirming the judgment of Anglin J., dismissing an action
for damages.

D. K. McTavish K.C. and J. C. Osborne for the appellant.
The appellant alleged at the trial and on the appeal (1)
Negligence on the part of the respondent. (2) Nuisance
created by the respondent. (3) The respondent had in its
control something which escaped and under the rule in
Rylands v. Fletcher (2) was liable for damage done as a
result of the escape. On the question of negligence, the
appellant alleges that the water pipes were solely within
the control of the respondent and burst as a result of
freezing action, the respondent having failed in sub-zero
weather to heat the premises or take any precautions to
avoid such freezing. If the evidence supports the allega-
tions made by the appellant, that is proof of such allega-
tions and, in the absence of any explanation by the
respondent, adequate proof, which must be accepted by
the Court. It is not up to the appellant to establish these
allegations beyond a reasonable doubt as this is not a
criminal matter. The three learned judges who rendered
the judgment which is the subject of this appeal, agreed
that the evidence was sufficient to justify an affirmative
inference (1) that the water in the pipes froze and (2)
that as a result the pipes burst or expanded forcing out
the plug or reducer. They further agreed that the evidence
was sufficient to justify a finding that the unheated cellar

(1) 27 M.P.R. 159;
[1951] 1 D.L.R. 265.

(2) (1868) L.R. 3 H.L. 330.
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1952 caused the freezing of the water in the pipes, resulting
CaOwN in the forcing out of the reducer and plug, the escaping

DiAmoNDof ewtrio
PAINT O of the water into the cellar, its seeping through the base-

v. ment wall of the Creamery premises and the damage to
RA Iaf the appellant. The appellant respectfully agrees with

REALTY CO. the conclusions reached by the learned judges in this
respect. The standard definition of negligence is stated
by Alderson B. in Blyth v. Birmingham Water Works Co.
(1) as: "The omission to do something which a reason-
able man, guided upon those considerations which ordin-
arily regulate the conduct of human affairs, would do, or
doing something which a prudent and reasonable man
would not do".

The respondent did not show that he had taken all
reasonable precautions and therefore was negligent in
respect to the freezing of the pipes. MacArthur v.
Dominion Cartridge (2).

The respondent was negligent towards the appellant by
reason of the fact that the water so released by the burst-
ing pipes seeped through several walls into the premises
of the appellant, thus damaging its stock stored in the
basement. There was additional negligence on its part
in that its president and general manager, Leblanc, did
nothing to prevent this seeping after he was advised that
there was water on the Creamery premises which was
flowing out of the basement windows. A reasonable person
would have taken some action to prevent the spread of this
water and if the respondent had even advised the appellant,
it might have been able to remove all of its stock from
the basement and the damage would have been avoided.
In addition to the negligence alleged in connection with
the freezing of the pipes, the respondent was negligent in
not having the drain in the Creamery premises in proper
working order. With respect to the finding by the Chief
Justice in the Court below that it could not be reasonably
held that LeBlanc should have known or suspected that
the water would seep through the cellar wall. It is sub-
mitted that this finding is incorrect and that any reason-
able person and more particularly an experienced plumber
such as LeBlanc should instantly have foreseen the danger.
In any event whether the respondent could, or could not,

(1) (1856) 11 Ex. R. 781 at 783.
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have forseen the ultimate result of its negligence, is not a 1952
question to be considered in fixing liability. It could have CROWN
forseen that if a large amount of water accumulated on DIAMONDPAINT CO.
its premises so that water was flowing out of the basement V.
windows damage might result to some one and therefore OLDINO

it owed a duty of care and the fact that it could not forsee REALTY Co.

the water seeping through several walls into the premises
of the appellant is not a question to be considered. In Re
Polemis (1); Salmond's Law of Torts, 10 Ed. 137; Smith
v. London & Southwestern Ry. Co. (2).

The appellant, apart from the question of negligence,
alleges the respondent created a nuisance which resulted in
damage to the property of the appellant and is therefore
liable to the appellant for that damage. Nuisance is
wrongful interference with another's enjoyment of his
lands and premises by the use of land or premises either
occupied or owned by oneself. Negligence is not an essen-
tial ingredient. Sedleigh-Denfield v. St. Joseph's Missions
(3); Charing Cross v. London Hydraulic Power Co.. (4).
These cases are in point with the appellant's case. The
respondent by letting water escape from its premises to
those of the appellant created a nuisance for which it is
responsible in damages. See also Humphries v. Cousins
(5).

The principle laid down in Rylands v. Fletcher (6) is
applicable in this case. "The true rule of law is that
the person who for his own purposes brings on his lands
and collected and keeps there anything likely to do mis-
chief if it escapes, must keep it at his peril, and if he does
not do so, is prima facie answerable for all the damage
which is a natural consequence of its escape." The un-
contradicted evidence shows that the water supply from
the pipes in question was brought on the premises for the
sole benefit of the respondent and not for the communal
benefit of the appellant or any one else so that this case
is to be distinguished from that line of cases where the
defendant was held not liable for damage resulting from
the release of water from a plumbing fixture which was
installed in the interests of both parties. The use of

(1) (1921) 90 LJ.KE. 1353 at 1360. (4) (1914) 83 LJ.K.B. 1353.
(2) (1871) LJ.C.P. 21. (5) (1877) 46 LJ.Q.B. 438.
(3) [19401 3 All E.R. 349. (6) L.R. 3 HL. 330.
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1952 water by the respondent was not for ordinary domestic
OWN purposes but was an unnatural user in the circumstances

PAMN so as to bring the case within the principle. Under that
V. rule the respondent must at its peril keep such water from

HowiNU escaping which it failed to do and therefore the appeal
REArY Co. should be allowed and a new trial directed to the question

of damages only.

W. G. Stewart for the respondent. There was no negli-
gence on the part of the respondent or alternately, if there
was, then the damages were such as could not reasonably
have been contemplated and are such that the respondent
is not liable at law. It is the obligation of the appellant
to prove its case as required by the rules of law relating
to the particular type of action. The true test is (1)
whether on the evidence negligence may be reasonably
inferred and (2) whether, assuming it may reasonably be
inferred, it is in fact inferred. Metropolitan Ry. v.
Jackson (1). The trial judge makes no finding on negli-
gence nor does the Appeal Court so far as "failure" to take
reasonable precautions is concerned. The appellant has
not proved his case either by direct facts or reasonable
inference. A Plaintiff cannot succeed if the case is to be
decided by surmise or conjecture. Wakelin v. London &
Southwestern Ry. Co. (2); Mersey Docks & Harbour Board
v. Proctor (3); Montreal Rolling Mills Co. v. Corcoran
(4). Negligence at law can be established if the facts
proved and the inferences to be drawn from them are more
consistent with negligence on the part of the defendant
than with other causes. Ellor v. Selfridge & Co. Ltd. (5);
McGowan v. Stott (6); Daniel v. Metropolitan Ry. (7).
It is necessary for the Plaintiff to establish by evidence
circumstances from which it may be fairly inferred that
there is reasonable probability that the accident resulted
from the want of some precaution which the defendant
might and ought to have resorted to. If the plaintiff's
evidence is equally consistent with negligence on the part
of the defendant as with other causes, there is no evidence
of negligence, and judgment cannot be given against the

(1) (1877) 3 App. Cas. 193. (5) (1930) 46 T.L.R. 236.
(2) (1886) 12 App. Cas. 41. (6) 99 L.J.K.B. 357.
(3) (1923) A.C. 253. (7) L.R. 5 H.L. 45;
(4) (1897) 26 Can. S.C.R. 595. 40 LJ.C.P. 121.
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defendant. In McArthur v. Dominion Cartridge Co. (1) 1952
the jury expressly found negligence in the defendant. While CROWN
the exact cause of the accident was not proved, yet it was PNO
established clearly that the injured person was operating V.
a machine defective beyond doubt. The case cannot be HoWiNO

cited as an authority here, because in the one case there REALY Co.

was an express finding of negligence, in the other an
express finding of no negligence.

The damages are too remote. Monarch Steamship Co.
v. A/B Karlshams Oljefabriker (2); Donoghue v. Steeven-
son (3); Longhurst v. Metropolitan Water Board (4).

On the evidence it is not proper to find negligence in the
respondent and the trial judge and the majority of the
Court of Appeal should be confirmed in the particular
finding. Peters v. Prince of Wales Theater (Birmingham)
Ltd. (5); Duncan v. Campbell Laird & Co. (6).

The modern authority on "nuisance", particularly as the
same applies to water or water works is to be found in
Longhurst v. Metropolitan Water Board (supra). The case
deals with a public authority having statutory power but
the decision of the House of Lords and particularly that
of Lord Porter at page 839, who quotes with approval
the principle enunciated by Rowlatt J. as follows: "A
person is liable for nuisance constituted by the state of his
property; (1) if he causes it; (2) if by the neglect of some
duty he allowed it to arise; and (3) if, when it has arisen
without his own act or default, he omits to remedy it
within a reasonable time after he did or ought to have
become aware of it." In Noble v. Harrison (7) from
which the above quotation was taken, the action failed
because no such knowledge was established. The general
difference between the position of a statutory authority
acting in the course of its duty and. that of a private
individual is to be found in Green v. Chelsea Waterworks
(8). An example of negligence in failing to remedy a
danger caused in the carrying out of authorized work, but
was or should have been known to the defendants and was
not remedied, is to be found in Pope v. Fraser & Southern

(1) (1905) 74 LJ.P.C. 30. (5) [1942] 2 All E.R. 533.
(2) [1949] 1 All E.R. 1. (6) [19431 2 All E.R. 621.
(3) [19321 A.C. 562 at 580. (7) [19261 2 K3. 332.
(4) [1948] 2 All. E.R. 834. (8) (1894) 70 L.T. 547.
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1952 Rolling & Wire Mills Ltd. (1). It is suggested by Lord
cROWN Porter, however, that "had the danger been unknown to

DIMOND the defendants and had they no reasonable ground forPAINT CO.
V. suspecting it, the result would have been different."

HOLDING In the case of Sedleigh-Denfield v. O'Callaghan (2) it- is apparent that the respondents were held liable "because
with knowledge or means of knowledge, they suffered the
nuisance to continue without taking reasonably prompt
and efficient means for its abatement." At page 354 Vis-
count Maugham states "I will begin by saying that, in my
opinion the principle laid down in Rylands v. Fletcher
does not apply to the present case. That principle relates
only to cases where there has been some special use of
property bringing with it increased danger to others, and
does not extend to damage caused to adjoining owners as
the result of the ordinary use of the land." See also Lord
Atkin at 361 and Lord Wright at 365-66. The case was
decided on the principle that the party held responsible
either knew or ought to have known. The general prin-
ciples of the law are clearly stated and must, it is submitted,
be resolved in favour of the respondent here.

Charing Cross v. London Hydraulic Power Co. (3) and
Midwood v. Manchester Corporation (4) are both dis-
tinguishable. In the first there was a "non-natural user"
of water, in the second, an obvious dangerous thing, namely
electricity was used in large quantities, the mere escape of
which created a nuisance without proof of negligence.

Damage caused by the ordinary domestic use of gas,
water and electricity is never actionable except on proof of
negligence. Tilley v. Stevenson (5).

The rule in Rylands v. Fletcher as pointed out by Lord
Simon in Read v. Lyons (6) must be confined within the
strict limits laid down by the House of Lords, the condi-
tions, then declared to be necessary for the existence of
absolute liability, should be strictly observed.

There can be no doubt that in the case at Bar there was
no "non-natural user." Rickards v. Lothian (7); Peters
v. Prince of Wales Theater (8).

(1) (1939) 55 T.L.R. 324. (5) [19391 4 All E.R. 207.
(2) [19401 3 All E.R. 349. (6) [1946] 2 All E.R. 471.
(3) 83 LJ.K.B. 1352. (7) [19131 A.C. 269.
(4) (1905) 74 LJ.K.B. 884. (8) [19431 KB. 73.
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The judgment of the Chief Justice and Rand, J. was 1952
delivered by: CROWN

DIAMOND
RAND J.:-The facts in this appeal are these. The claim PAINT CO.

is for flooding a basement and damaging goods in it. The AC.IA
respondent is the owner of three adjoining buildings in the HOLDING

City of Moncton, running east and west, and having two REAL- CO.

inside common walls. From west to east, the first was
formerly used by a creamery, but had been purchased by
the respondent and at the time was undergoing alterations;
the next was occupied by a plumbing company and a hard-
ware company respectively; and the third by the appellant,
dealing in paints and wall papers. There was a stone base-
ment wall between the first and second; the basements
of the plumbing and hardware companies were separated
by a wooden partition wall; and between the second and
third a stone wall with two door openings in it. The
drainage of the second and third led to a trap outlet in
the southeast corner of the latter. Into the first a water
service entered about two feet above the basement floor
through a 4" pipe from a 12" street main. The end of the
pipe just inside the wall was enlarged into what is known
as a bell. This pipe had in 1937 been reduced to 2" by
inserting into the bell, like an inverted drinking glass, an
iron reducing plug, 4" in diameter and 5 or 6 inches in
length, the closed end of which was i" thick. It was held
in place in the bell by a packing of oakum and lead. The
closed end was tapped to a diameter of 2" and threaded,
and a 2" pipe introduced. This pipe led to a meter and
from the meter to the pipe system of the creamery. The
4" pipe was controlled by a valve at the street curb. This
was the structural condition on December 17, 1947 when
the creamery company vacated the premises, and the city
turned off the water at the curb and removed the meter.

On January 1st the respondent took possession and com-
menced the work of alteration. On January 31st, at its
request, the water was turned on. Some time during
the month, a 1" tap was set in the 2" pipe, for drinking
purposes.

In the course of the work, the basement floor became
littered with material that probably stopped up a 4" drain-
age trap. The ground floor windows were without glass
and boarded up, and at least one window in the basement

60659-4
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1952 was broken or open. During the day, portable oil stoves
cwN furnished the only heat. The temperature on March 1st

DIAMOND ranged from 190 above zero at 3:30 p.m. to 90 below zero
V. at midnight.

ACADIA
HOLDING Between 10:15 and 11:00 p.m. of that day, the cellar

EA=r CO.
-O was discovered full of water and overflowing into the street.

Rand J. In the course of the next half hour or so, the valve at the
curb was closed and Edgar LeBlanc, president of both the
respondent and the plumbing company, notified. LeBlanc
thought nothing could then be done and, as he says, "went
back to bed". At that time there was approximately seven
feet of water in the basement.

About 8:00 o'clock in the morning, LeBlanc found the
adjoining basements to have from 12" to 18" of water in
them. In the first there remained about 4' depth of the
water which some time later in the day was pumped out.

It was then discovered that the reducing plug had been
dislodged from the bell. These plugs are frequently forced
out by water pressure and it was said to be difficult to
remove them intact otherwise. Several suggestions seem
plausible as contributory factors to the separation. Any
considerable force on the 2" pipe to which the plug was
annexed and which projected about 2' from the wall, such
as a blow or wrench, would tend to loosen the plug in the
packing; work done on the pipe as in the removal of the
meter or the installation of the tap would have that
tendency; or the pipe might have been struck by falling
debris. It was sought to show that the water in the 4"
pipe might have frozen and expanded the bell, thus loosen-
ing the packing, but I find no real evidence that in the
circumstance that could possibly have taken place. But
undoubtedly a slight weakening or loosening of the plug
in the packing would cause it to yield to the water.

The only evidence of the time of the occurrence is the
recordings of pressure in the city pumping station, and
they indicate a sudden drop around 5:30 o'clock p.m. As
the workmen left between 4:30 and 5:00, this would seem
to put it shortly after the work for the day stopped. There
might, at that time, be minor pressure increases from the
closing down of places of business.
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It is undisputed that the water made its way through 1952
the foundation under the first wall and into the adjoining CROWN

basement, from which it passed into that of the appellant. PAINT CO.
Richards C.J. takes the word "foundation" to mean wall v.

AcAniA
but LeBlanc's assent to the question: "You think it seeped HOLDING

through the foundation. That would be the foundation REALTY Co.

where .the wall meets with the basement"? rules that out. RandJ.

On the floor, the appellant had stored paints, wall papers
and other supplies, which were damaged.

The claim is put on three grounds: negligence, nuisance,
and the rule in Rylands v. Fletcher (1).

The first must depend upon the conclusion of fact that
the dislodgment could occur only through some failure on
the part of the respondent's employees. Possibly that
was the case, but the main work was being done by a con-
tractor. No workman was called. Negligence in the con-
tractor's work would be collateral as there was no apparent
danger to the appellant involved in what was undertaken.
In these uncertain circumstances I find no ground on which
to invoke either the presumption of res ipse loquitur or its
equivalent as a warranted inference from the proof, and
the case for negligence is not made out.

The remaining grounds raise the question of a stricter
liability. In the conception of negligence, general conflict-
ing interests are accommodated on the standard of the
range of foreseeable risks which would influence the conduct
of the ordinary man acting reasonably: that is a rule that
permeates all human relations; and as Lord MacMillan in
Read v. Lyons (2), says:-

The process of evolution has been from the principle that every man
acts at his peril and is liable for all the consequences of his acts to the
principle that a man's freedom of action is subject only to the obligation
not to infringe any duty of care which he owes to another.

Outside of that body lie the exceptional situations.

In Rylands the illustrations given by Blackburn J. in-
cluded the following examples of nuisance:-

"The mine flooded from his neighbour's user", "the cellar invaded by
the filth of his neighbour's privy," "whose habitation is made unhealthy
by the fumes of noisome vapours of his neighbour's alkali works".

(1) (1868) L.R. 3 H.L. 330. (2) [19461 2 All E.R. 471 at 476.
60659-44
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1952 In Read v. Lyons, supra, at p. 474 Lord Simon, in remark-
cRowN ing on these illustrations says:-

DIAMOND The classic judgment of Blackburn, J. besides deciding the issue before

P . the court and laying down the principle of duty between neighbouring
AcADIA occupiers of land on which the decision was based, sought to group under
HOLDIN a single and wider proposition other instances in which liability is inde-

REALTY Co. pendent of negligence, such, for example, as liability for the bite of a
Rand J. defendant's monkey: May v. Burdett (1). See also the case of a bear

- on a chain on the defendant's premises: Besozzi v. Harris (2). There are
instances, no doubt, in our law in which liability for damage may be
established apart from proof of negligence, but it appears to me logically
unnecessary and historically incorrect to refer to all these instances as
deduced from one common principle.

Viscount Maugham L.C. in Sedleigh-Denfield v. O'Cal-
laghan (3), speaks of the "special" use called for by the
rule.

In Charing Cross v. London Hydraulic (4), following
Midwood v. Manchester (5), a high pressure water main
in a street was in question. Through various causes it
had become unsupported; it broke and a nearby electric
main of the plaintiff was damaged. The Court of Appeal,
consisting of Lord Sumner, Kennedy L.J. and Bray J. held
the company liable equally for a nuisance and under the
rule. Scrutton J. at the trial had viewed it as an ordinary
use of roads to carry mains of water, gas and electricity,
but he felt bound by Midwood v. Manchester. Lord
Sumner, at p. 1355, says:-

It might be sufficient to dispose of this case to say that it is indis-
tinguishable from Midwood & Co. v. Manchester Corporation (supra)
which is binding on this Court, but, lest there should be any misunder-
standing, I think it right to express my opinion that this case is also
indistinguishable from Rylands v. Fletcher.

and the reasons of Kennedy L.J. and Bray J. are to the
same effect.

In the case at bar, there is, in some respects, a similar
overlapping. The first question is whether the mainten-
ance of a 4" water pipe, a capacity much greater than the
1" intended to be used by the respondent, so close to a
12" main, held in check by the plug liable to be forced out
by pressure, with an attached length of pipe exposed to
being knocked about, was an ordinary or virtually neces-
sary use of the basement or one which must be treated as

(1) (1846) 9 Q.B. 101; (3) [1940] A.C. 880.
16 L.J.Q.B. 64. (4) 83 L.J.K.B. 1352.

(2) (1858) 1 F. & F. 92. (5) [1905] 2 K.B. 597.
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special? However "natural" it might have been to the 1952

creamery it was not so to the requirements of the respond- caOWN
ent: it was equally exceptional in the general use of water; PA O
and it created undoubtedly a substantial addition to the v.

ACADIAordinary risks to neighbouring premises. HOLDING
In Blake v. Woolf (1), Wright J. held the maintenance REALTY CO.

for household purposes of a water cistern on premises Rand J.
occupied by several tenants to be an ordinary and reason-
able user of the premises as between the occupants. This
case was approved in Rickards v. Lothian (2). There the
water from a lavatory on the top floor of a building over-
flowed through the tap which had been turned on full and
the waste pipe plugged by a third person. Lord Moulton,
speaking for the Judicial Committee, said:-

It is not every use to which land is put that brings into play that
principle (i.e. the rule in Fletcher v. Rylands). It must be some special
use bringing with it increased danger to others and must not merely be
the ordinary use of the land or such a use as is proper for the general
benefit of the community.

The benefit of the community must here be .intended as
direct or immediate, such as health, and not what might
arise remotely from industry.

In Musgrove v. Pandelis (3), the keeping of a motor car
in a garage with gasoline in the tank was held, on appeal,
to be a dangerous agency within the rule from which
liability arose for the destruction of the overhead premises
through a fire from an unexplained cause in the starting of
the engine. In Mulholland v. Baker (4), Asquith J. (now
Lord Asquith) applied the same principle to the keeping
of a drum containing twenty gallons of paraffin which
was exploded by a fire spreading from a burning paper set
to drive a rat out of a drain pipe. In Collingwood v. Home
Stores Limited (5), the Court of Appeal held a fire caused
by defective wiring without negligence not to be within
the rule. Lord Wright, referring to the Midwood and
Charing Cross decisions, supra, says:-

But in all these cases there was nothing comparable to the ordinary
domestic installation of electric wiring for the ordinary comfort and
convenience of life. In all these cases these dangerous things were being
handled in bulk and in large quantities; * * *

(1) (1898) 2 Q.B. 426. (3) [19131 2 K.B. 43.
(2) [19131 A.C. 263. (4) [19391 3 All E.R. 253.

(5) (1936) 155 L.T.R. 550.
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1952 These * * * seem to me to be a lot different in principle and in result
_- from the case of the ordinary domestic pipes for gas or water or for

iMOND wiring electricity, * * * *

PAINT CO.
V These enhanced risks are prima facie risks of the persons

ACADIA creating them and there is nothing before us to take the
HOLDING

RiAwry Co. case outside the scope of the rule. This liability is not

Rand J. affected by the fact that the dislodgment may have been
- due to the negligence of the contractor. In thus placing

upon the owner the risk of harm to innocent neighbours
resulting from such a special feature, the ancient maxim,
imprecise and fallacious however it may be, remains the
presumptive guide: sic uti suo ut non laedat alienum.

Richards C.J. quotes a passage from Lord MacMillan's
speech in Read v. Lyons, supra:-

I have already pointed out that nothing escaped from the defendants'
premises, and, were it necessary to decide the point, I should hesitate to
hold that in these days and in an industrial community it was a non-
natural use of land to build a factory on it and conduct there the manu-
facture of explosives. I could conceive it being said that to carry on
the manufacture of explosives in a crowded urban area was evidence of
negligence, but there is no such case here and I offer no opinion on the
point.

But in Rainham Chemical Works Limited v. Belvedere
Fish Company (1), the House of Lords held the bringing
of nitrate of soda and dinitrophenol together for the pur-
poses of making munitions to be a danger, though unknown
to the owners, which rendered them liable for an explosion
which resulted from fire. Whether Rainham, Sussex, is
a "crowded suburban area" was not considered. In any
event, it does not appear that the buildings here are in an
industrial area.

But taking the situation only from the moment when the
basement had filled and the respondent notified and
accepting the view that the negligence of the contractor
could not bring the condition within the rule, did a duty
to take reasonable action against the danger then arise, a
duty attaching to a state of nuisance not the act of the
owner? For at least nine hours the water was left by
LeBlanc to work whatever mischief it might. We know
that water permeates the soil; LeBlanc knew that surface
water had seeped into the appellant's basement through
or under the rear foundation wall: and that it will do so

(1) [19211 2 A.C. 465.

[1952174



2 S.C.R.] SUPREME COURT OF CANADA

generally seems to me to be a matter of common knowledge. 1952

Ermen, a plumber, in his evidence, takes that fact for cROWN

granted although he would not speculate on its rate of pD"o
progress. AcA

In the Appeal Division, Richards C.J., Harrison J. con- HOLING

curring, considered that LeBlanc could not reasonably be REALY CO.

expected to know that a nuisance had been created: this Rand J.
means that he was not chargeable with liability in relation
to it and might, short of adoption, with impunity, have
allowed it to remain or to seep out indefinitely so long as
damaging results remained unknown.

The question is not whether he should have known that
a nuisance had been created but whether he should have
sensed a real danger of a nuisance. Essential facts were
unknown: LeBlanc does not suggest that he had yet
become acquainted with the condition of the floor in any
part of the basement, much less that next the common
wall. Risk connotes uncertain action arising from concealed
or unknown factors against which experience has taught us
to be on guard. There were such factors here and the
condition presented to LeBlanc was one which should have
signalled a dangerous possibility. A duty to act arose and,
to be effective at all, it called for prompt measures.

It would have entailed some inconvenience to investigate
the adjoining premises that night, but even that was un-
necessary to notification. LeBlanc knew that if water
reached the adjoining basement the way was open to the
others, and as a minimum of precaution he should have
apprised the appellant: Sedleigh-Denfield v. O'Callaghan
(supra); Pope v. Fraser (1); Northwestern Utilities v.
London Guarantee Company (2). At that time the goods
that were damaged could easily and quickly have been
removed from the lower levels of the basement: and it is
a fair inference from the evidence that the water reached
there in damaging quantity after LeBlanc learned what
had happened.

Mr. Stewart argued that what is assumed to have been
a negligently clogged trap and drain pipe in the appellant's
basement was an answer to the claim. But that objection,
I think, misconceives the situation. The trap and outlet
were for the benefit of the appellant for ordinary drainage
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1952 purposes as were the trap and outlet in the respondent's
cnowN basement: and even assuming the intermediate tenants to

DIAMOND be entitled to drain through the appellant's premises, thatPAINT CO.
v. does not give rise to a duty toward the respondent to

ACADIA
HOLDING protect it against the consequences of its own culpable

REAUTY CO. action.
Rand J. I would, therefore, allow the appeal with costs through-

out; as the trial judge did not find the amount of damages,
the case should be referred back to him to do so, with
liberty to either party to adduce further evidence. The
costs of the latter, however, should be in the discretion
of the trial judge.

The judgment of Kerwin and Estey, JJ. was delivered
by:-

ESTEY J.:-The appellant, engaged in the selling of
wallpaper and paint on premises leased from the respond-
ent, claims damages for loss suffered when, as it alleges,
due to the respondent's negligence, a four-inch water pipe
froze, forcing out a plug, permitting water to flow in great
quantities into the appellant's premises and injuring its
stock. The appellant's action was dismissed at trial and
that judgment was affirmed in the Appeal Division of the
Supreme Court of New Brunswick, Mr. Justice Hughes
dissenting.

The premises in question, though not constructed as one
building, are now owned by the respondent and throughout
this litigation have been treated as one, three-story, brick
building, with basement, on Main Street in the City of
Moncton. It is divided into four parts and, so far as
material in this litigation, the appellant occupies the ground
floor and basement of the most easterly part; the next is
occupied by the Eastern Hardware Limited and the third
by the Moncton Plumbing & Supply Company Limited.

LeBlanc is president of both the respondent and the
Moncton Plumbing & Supply Company Limited.

The most westerly part of the premises had been vacant
since December 19, 1947, and respondent, as owner, had,
since some time in January, 1948, been effecting renovations
in preparation for another tenant. These renovations
included the removal of the entire front and part of the
main and second floors of the most westerly portion of the
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building. These were commenced in January and, prior 1952

to March 2, 1948, when the water escaped causing the CROWN

damage here claimed, the evidence suggests the front was D o
PAINT CO.

well advanced, "the ground floor was all renewed" and V.
the men were working upon the ceilings and other floors. HOLDING

On the day in question the men were working above the RALTY Co.

basement and left the premises about 5:00 p.m. In this Estey J.
vacant part there was no heat except that provided by -

portable oil heaters, which the men carried about as their
work required. Once they left there was no heat upon
these premises and it is conceded that the temperature
inside this building would be substantially the same as
that out of doors.

The water from the city system entered this westerly
part through a four-inch pipe, 5 or 6 feet below street level
and about 1-2 to 2 feet above the basement floor. The end
of this four-inch pipe in the building was described as
bell-shaped, into which a plug was inserted from 4 to 6
inches long with the outer end of solid iron about one-half
inch thick. It was held in position or "lodged there with
oakum and lead and corked in." It was tapped, in order
to reduce the flow from 4 inches to 2 inches, and on the
end of the two-inch pipe a tap was placed.

After the men left, and probably about 5:30 p.m., as
determined by the change in pressure at the city pumping
station, this plug came out of the four-inch pipe, with
the result that the water poured into the basement and
continued to do so until about 10:30 at night, when a
policeman discovered water flowing from that part of the
building into the street. He communicated with Coleman,
a service man in the Water and Light Department of the
City of Moncton, who proceeded to the premises where he
found "water flowing at quite a rate on Main Street,"
which came out of this westerly part through a cellar
window. He immediately telephoned LeBlanc, describing
the condition as he found it and stating that he would turn
off the water at the city main. A few minutes later he
telephoned that he had, in fact, turned off the water. In
the course of these conversations he asked LeBlanc to come
down, to which the latter replied that "there was not much
he could do at that time of the night, he didn't have the
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1952 key." Neither did Mr. LeBlanc, nor anyone else, com-
CRowN municate with the other tenants, who, therefore, knew

DIAMOND nothing of the presence of the water until the next morning
pAINT Co. nohn ftepeec fte ae ni h etmrig

ACADI The basement into which the water flowed has a wall
HOLDIN between it and the next tenant, the Moncton Plumbing &RE TY Co.

- Supply Company Limited. This wall, about 2 feet in thick-
Estey J. ness, extends from the basement floor to the ceiling. Le-

Blanc described it as "a stone wall with mortar in the
joints and it looks to be a very well built wall." Upon the
westerly side it has a concrete face. Between the Moncton
Plumbing & Supply Company Limited and the next tenant,
Eastern Hardware Limited, is a wooden partition, and that
between the Eastern Hardware Limited and respondent is
again a stone wall, 2 feet in thickness, with mortar in the
joints, but with two wooden doors permitting passage
through it. The water flowed out of the four-inch pipe
and filled the basement until it flowed out of the window.
It also seeped through the stone and mortar wall with
the concrete face and, once through that, it passed through
the wooden partition and the doors of the other stone wall
into the premises of the appellant. Apart from turning the
water off at the city main, nothing was done that night.
LeBlanc arrived at the building about 8:00 o'clock the next
morning. He says he then found about 4 feet of water
in that part of the basement into which the water flowed
from the pipe, about a foot in the part occupied by the
Moncton Plumbing & Supply Company Limited and a
foot to a foot and a half in that portion occupied by the
appellant. Others deposed to larger quantities in the
respective parts, but it is not questioned but that sufficient
water entered the appellant's premises to do the damage
here claimed.

The tenants moved out of the most westerly part and
the water was turned off at the city main on December 19,
1947. It was turned on again on January 28, 1948, and
remained so until March 1, 1948. The plug at the end of
the four-inch pipe was placed there in 1937, according to
the usual and accepted practice. In the intervening period
it served its purpose without any suggestion of weakness
or defect.
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That the water from this four-inch pipe caused the 1952
damage is conceded. The appellant claims that the plug CROWN

DIAMONDwas forced out when the water in the pipe froze because PAINT C.
the respondent had "failed in sub-zero weather to heat V.
the premises or to take reasonable or any precautions to HOLDING

avoid such freezing." Bingham, the Water Department REALTY CO

foreman and Plumbing Inspector for the City of Moncton, Estey J.
stated that it might have been forced out by frost or -

because of old age, defective joint, or pressure. The plug
itself was not produced. LeBlanc, himself a plumber,
deposed that he had this plug in his "possession for a long
time and the men dismantled it," and suggested it may
have been sold for junk. It is fair to assume that, if the
condition of the plug had been such as to support a con-
clusion that it came out either because of old age or
defective joint, it would have been carefully preserved and
evidence adduced in regard thereto. Not only was the plug
not preserved, but no evidence was adduced to support
either of these possible causes.

LeBlanc, while he did not think it was forced out by
frost, suggested, at his examination for discovery, that
there must have been "a high pressure of water in water
main on Main Street to cause that reducer to burst." At
the trial, however, he deposed that he had "no idea" what
forced the plug out. The suggestion that pressure may
have caused it appears to be conclusively answered by
the evidence. At the pumping station the pressure varied
from 51 to 58 pounds between 5:00 and 10:45 o'clock that
night. On Main Street the pressure would be approximately
15 pounds less. The evidence also establishes that the
average pressure at the pumping station is some 60 to 65
pounds and that at this period they were conserving water
and had reduced the pressure to the point where they often
received complaints. Upon this evidence there is not
only no support for, but it, in effect, refutes the possibility
of the water pressure expelling this plug.

Bingham thought that the frost was the most likely
cause. Keiver, the engineer at the city pumping station,
deposed that on March 1 the temperature at 8:00 a.m. was
2 degrees below zero; 12:00 noon 11 degrees above zero;
3:20 p.m. 19 degrees above zero; 12:00 midnight 9 degrees
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1952 below zero. He was of the opinion that the temperatures
CRowN in this basement were such that the pipes might have frozen

pDAoN at any time between 3:00 p.m. and 12:00 midnight.
V. The accepted method of removing these plugs is by a

ACADIA
HomNG blow torch. They may also be expelled by great pressure,

RERH Co. but an attempt to do so by pounding or other force results
Estey J. in a breaking of the plug. In the course of the trial one

witness was asked if the two-inch pipe "were hit with
lumber, people or other things," would it break the pipe
or dislodge the plug. His reply was that it would dislodge
the plug before breaking the pipe. Such an opinion, apart
from evidence that on or about the day in question such
was a reasonable probability, is not sufficient to offset the
evidence in this record, as found by all the learned judges
in the Appeal Division, that the plug was expelled by frost.

While the water was turned on on January 28 and pro-
vided a place for the men to obtain drinking water, there is
no evidence that it was so used on or about the day in
question, or, if so, when. In fact there is no evidence that
the workmen or anyone else was in this basement on or
about the day in question.

LeBlanc, himself a plumber. expressed the opinion that
if a building were unoccupied and unheated during the
winter the water should be turned off at the city main
and the tap in the cellar opened in order to let the water
in the pipe drain out. These premises, from the point of
view of temperature, were, in effect, unoccupied and un-
heated. If it was desirable to have water available from
this tap for the workmen, it would seem, having regard to
probable temperatures, but ordinary prudence to provide
for the turning off of the water, or some other reasonable
precautions, to prevent the freezing thereof and consequent
damage.

Respondent submits that this evidence is not sufficient
to support a conclusion of negligence and that any state-
ment that the freezing of the pipes caused the.expulsion
of the plug was but a surmise or a conjecture. The respond-
ent cited, in support of his contention, certain cases,
including The Montreal Rolling Mills Company v. Cor-
coran (1), where Wilson, an experienced engineer, had
been in charge of the engine and machinery in the appel-

(1) (1896) 26 Can. S.C.R. 595.
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lant's mill for about two years. One day the employees of 1952
the mill heard a strange noise and, upon rushing to the CROWN

engine room, "the engine and machinery were found 1)Da "
running in perfect order, but poor Wilson was dead, his V.
body being scattered around the room, frightfully muti- HODI
lated." Wilson had been alone. Everything was found in REALTY Co.

order and there were no facts from which a conclusion or Estey J.
inference might be drawn as to what had taken place to
cause this unfortunate death.

The case at bar, however, is quite distinguishable upon
its facts. Certain causes were here suggested, but, upon
the evidence, all of these were eliminated except frost. On
the night in question there was sufficient frost, having
regard to the state of the building, to cause just what
happened and the evidence justifies the conclusion that
the plug was forced out because of the freezing of the
water. It is, therefore, a case more like that of McArthur
v. Dominion Cartridge Company (1), where a young man
employed at the respondent's works was injured when an
explosion originated in an automatic machine at which
the injured boy was employed. The explosion was in-
stantaneous and the jury found it was due to negligence
on the part of the company to supply suitable machinery
and to take proper precautions to prevent an explosion.
Their Lordships of the Privy Council pointed out that,
upon the evidence, cartridges were now and then presented
in a wrong posture, which would prevent the machine
functioning properly, and then stated at p. 76:

It seems to be not an unreasonable inference from the facts proved
that in one of these blows that failed a percussion cap was ignited and
so caused the explosion. There was no other reasonable explanation of
the mishap when once it was established to the satisfaction of the jury
that the injury was not owing to any negligence or carelessness on the
part of the operator. The wonder really is, not that the explosion
happened as and when it did, but that things went on so long without
an explosion.

Though the frost was sufficient to cause the freezing of
the pipes, it is not suggested it was unusual at that time
of the year in the City of Moncton. Indeed, the wonder
is that these pipes had not frozen in the period intervening
since January 28, 1948. The evidence makes it clear that
the expansion consequent upon the freezing of this water
would force the plug out.

(1) [19051 A.C. 72.
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1952 The evidence, in my opinion, points directly to the low
cRowN temperature in the building as the cause of the water

DAoD freezing and forcing the plug out of the pipe. This was aPAINT CO.
V. possibility that, in the circumstances, would have been

ACADIA
HOLDING foreseen by a reasonable man, who would have taken steps

RALTYCO to provide against it and, therefore, failure to take such
Estey J. precautions constitutes negligence on the part of the

respondent.
The root of this liability is negligence, and what is negligence depends

on the facts with which you have to deal. If the possibility of the danger
emerging is reasonably apparent, then to take no preccautions is negli-
gence; but if the possibility of danger emerging is only a mere possibility
which would never occur to the mind of a reasonable man, then there
is no negligence in not having taken extraordinary precautions." Fardon
v. Harcourt-Rivington (1).

I am, therefore, in agreement with the conclusions arrived
at by the learned judges in the Appellate Court that the
plug was forced out by the freezing of the pipes and that
the respondent was negligent in not taking proper pre-
cautions to prevent such an occurrence.

The majority of the learned judges in the Appeal
Division were, however, of the opinion that the respondent
was not liable because

LeBlanc had reasonable ground for believing that the water would
not escape through that wall into the adjoining premises.

LeBlanc himself does not depose that he entertained
such a belief. Indeed, when asked if he had, in his 25 years'
experience, "ever known water to seep through two foot
stone and concrete wall," he went no further than to reply:
"Well, I never had much experience in that, but I was
surprised when it did." He did not suggest that at any
time he made a careful examination of that wall and con-
tented himself with the statement already quoted: "a stone
wall with mortar in the joints and it looks to be a very
well built wall."

The evidence does not disclose the age of this building
more than that it had been occupied by the Farmers' Co-
Operative Creamery Company since prior to 1922. There
is no evidence, apart from the cement facing already men-
tioned being placed on the western side of this wall, that
it had been repaired or altered since the building was con-
structed. A conclusion is justified, however, that it was

(1) (1932) 48 T.L.R. 215 at 216.
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a rather large basement with a sufficient quantity of water 1952

therein, when LeBlane was communicated with, to exert CROWN
a substantial pressure. LeBlanc knew the drain or outlet DmoDPAINT CO.
for water in that basement was covered with 18 inches of V.
concrete and sand and, therefore, that it would either not HOLDING
function or, if so, only at a reduced capacity. Further, RALTY Co.

LeBlanc knew that in 1947 water had seeped through the Estey J.
outside wall in that part of the building occupied by the
appellant and had, in fact, warned them, because of this,
to keep the drain clear.

Water in such a volume exercises very great pressure
and will find the smallest passages of escape and, wherever
possible, will wear away the sides of those small passages
and increase the flow. This is common knowledge and
more particularly would be known to a plumber in the
position of LeBlanc.

With the greatest possible respect for those learned
judges who hold a contrary opinion, I think the finding
that LeBlanc had reasonable ground for believing that the
water would not escape through that wall into the adjoin-
ing premises cannot be supported. It rather seems that
a reasonable man, having regard to the location of the wall
and the fact that it had been there for at least 25 years,
and probably a much longer time, would have appreciated
the possibility of such cracks, or other openings, having
developed in the wall as to make seepage a probability.
Moreover, the quantity of water there impounded to permit
of it flowing through the window into the street would
indicate a very substantial force being exerted upon that
wall, which, upon the evidence, it was never constructed
to withstand.

The foregoing disposes of this appeal. It does, however,
appear desirable to point out that event if, as found by
the majority of the learned judges in the Appeal Division,
LeBlanc had reasonable grounds for believing that the
water would not seep through the wall and, therefore, the
damage, as claimed, was not foreseeable to a reasonable
man, nevertheless the damage might be recovered. While
the point has not been finally determined, there is authority
that foreseeability, while relevant in deciding the issue of
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1952 negligence, is not relevant in determining what damage
cRowN may be recovered arising out of, or consequent upon,

DAoMND that negligence.
PMNTP CO .

V.
AcqinA The appellant also based its claim upon nuisance and the

HOLDING principles underlying Rylands v. Fletcher (1). In view,RZAirY CO.
- J however, of the conclusions arrived at, it is unnecessary
te. to discuss these.

The appeal should be allowed with costs throughout and
judgment entered that the appellant is entitled to recover
from the respondent such damages as may be fixed by the
trial judge. The case should be sent back to him for that
purpose with leave to both parties to call such further
evidence as they may be advised. The costs of this refer-
ence should be left to the discretion of the trial judge.

LocKE J. (dissenting) :-In so far as the appellant's
claim is based upon negligence in permitting the escape
of the water into the cellar of the premises formerly occu-
pied by the Farmers' Co-Operative Creamery Company,
the case pleaded is that in consequence of the failure of the
respondent to heat the premises the water pipe burst and
thereafter, due to the drainage from the cellar being in-
adequate, the water escaped into the premises of the
appellant causing damage.

There is no evidence that the water pipe burst, the only
evidence as to the means by which the water escaped being
that of Leblanc, president of the respondent company, that
the plug or sleeve inserted into the four-inch water pipe
inside the cellar by the former tenant had been forced
out in some manner. Leblanc had been examined for
discovery in advance of the trial and then said that the
plug was in the respondent's possession if the other side
wanted it as an exhibit but, unfortunately, it was not
produced or identified and thereafter it had apparently
been dismantled for junk and was not available at the
trial. In view of what took place at the examination for
discovery, I think no inference unfavourable to the respond-
ent is to be drawn from the fact that the plug, an examina-
tion of which might have indicated how it had been forced
from the four-inch pipe, was not produced.

(1) (1868) L.R. 3 H.L. 330.
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I agree with the learned trial judge that there were no 1952

facts proven from which he could properly draw any infer- CR
ence as to the manner in which the plug was dislodged. It N"1o 0

had been inserted into the four-inch water pipe some years V.
previously at the instance of the Farmers' Co-Operative HOLDING
Creamery Company, being secured by molten lead and REALTY Co.

oakum in accordance with what was shown to be standard Locke J.
practice. It was the appellant's contention that the water
freezing had forced out the plug. Presumably (though this
is not made clear) this means freezing in the four-inch
pipe since freezing in the two-inch pipe could not dislodge
the plug. There was no direct evidence of any freezing
in either pipe and it was the undisputed evidence that
more than four weeks prior to the date the water escaped,
the water, which had been shut off at the main in the street,
was turned on and that during the intervening period the
employees of the contractor employed by the respondent
company to make extensive alterations to the building had
drawn water every day for drinking purposes from the tap
in the two-inch pipe screwed in to the base of the plug. The
water apparently escaped intp the cellar at some time on
March 1, 1948, and evidence was given that on that day,
in the very early morning, the temperature had been 4
degrees below zero, that at 8.00 a.m. it was 2 below, at
noon 11 above zero and at 3.30 p.m. 19 above zero, which
was the highest temperature of the day. Later that day
the temperature dropped again and it was 9 below at mid-
night. From the fact that, as shown by the plaintiff's
witness Keiver, the engineer in charge of the city pumping
station, the water pressure dropped suddenly between 4.15
and 5.45 p.m. it might properly be inferred that it was at
about this time the plug became detached or was forced
from the pipe and the water commenced to escape.

The evidence tendered by the appellant in an endeavour
to prove that freezing was responsible for the plug being
dislodged was that of Keiver and Wesley Bingham, the
Water Department foreman and plumbing inspector for
the City of Moncton. The former, a stationary engineer,
said that if there was no fire in the building it took very
little frost to freeze a pipe and that, assuming there was no
heat in the building, the pipes would have been liable to
freeze on March 1st. Bingham, who had been in the city's

60659-5
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1952 employ for over 30 years, said that frost was the most
CROWN common factor in causing breaks and leaks in water pipes.

Dmo While he had not in giving evidence in chief hazarded thePAINT CO.
V. opinion that the plug had been forced out by the water in

ACADIA*HowiNe the pipe freezing, on redirect examination, in answer to
REALT CO. a leading question asked by counsel for the appellant, he

Locke J. said that if the water in the pipe (without specifying
whether he meant the four-inch or the two-inch pipe) froze
solid enough, the expansion would be sufficient to loosen
the plug which would be forced out and that this was one
of the things he suggested might have happened in this case.
LeBlanc, for the respondent, a plumber with 25 years'
experience, said that he had never heard of a four-inch
plug being dislodged by frost. His company had purchased
the building and taken possession on January 1, 1948, and
the contractor employed in renovating the building had
used portable oil heaters on the ground floor of the premises
to keep them sufficiently warm for the workmen to carry
on the work. It was on January 28th that the water was
turned on and while no evidence was given as to the
temperatures which had prevailed in Moncton between
that date and March 1st, LeBlanc said that January and
February were generally the coldest months of the year,
and the learned trial judge might properly infer, as he did,
that on many occasions during this period the temperature
had been below freezing. There had been, according to
LeBlanc, no trouble with freezing in the building during
this period. This being the state of the record, Anglin J.
was, in my opinion, right in declining to draw the inference
that frost had caused the plug to be dislodged. There
were, as was indicated in the evidence, other possible causes
such as the plug being struck a heavy blow in the course of
the work of reconstruction being carried on in the building
or by reason of some latent weakness or defect in the con-
nection, but whether it was one of these or some other
cause appears to me to be simply a matter of conjecture.

As to the claim that there was negligence on the part of
the respondent in failing to provide the cellar with drains
adequate to carry off the volume of water which would
escape from the four-inch pipe if the plug were dislodged,
or alternatively in seeing that the existing drain should
be kept clear, I agree with the conclusion of the learned
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trial judge. It is clear upon the evidence that even had 1952

the existing drain been kept clear of debris, it could not CROWN

have carried off promptly the volume of water which PINMO

would escape if the plug were dislodged. I am further of V.
AcADiA

the opinion that there was no duty resting upon the HOLDING

respondent as the owner of the building to provide a drain REALTY CO.

of such size as to immediately carry off water admitted Locke J.

into the basement without fault on its part.
While the appellant had further pleaded that after the

escaping water had filled the cellar of the respondent's
premises, to its knowledge no steps had been taken to
prevent it escaping into the premises occupied by the
appellant, this point does not appear to have been con-
sidered by Anglin J. On appeal, Richards C.J., with whom
Harrison J. agreed, was of the opinion that in view of the
nature of the existing stone wall between the appellant's
cellar and the premises lying to the east, a reasonable
person would assume (as LeBlanc said that he did in fact
assume) that the water would not escape during the night
and cause damage. I respectfully agree with the conclusion
of the learned Chief Justice that the failure of the respond-
ent to take steps to rid the basement of the water until the
following morning at 8 o'clock was not actionable
negligence.

There are two branches of the claim in so far as it is
based upon nuisance. Contending that the cellar filled
with water was in law a nuisance, it is said firstly that it
was created through the negligence of the respondent in
permitting the escape of water from the four-inch pipe,
and secondly that even if the escape of the water from
the pipe was not due to the respondent's negligence, the
latter is liable on the ground that after LeBlanc learned
that the cellar had become filled with water he took no
immediate steps to abate the nuisance. For the reasons
which I have stated, I am of the opinion that the presence
of the water in the basement was not due to the negligence
of the respondent, but of course negligence is not a neces-
sary condition of a claim for nuisance. In Noble v. Harri-
son (1), Rowlatt J. said that a person is liable for a
nuisance constituted by the state of his property: (1) if
he causes it; (2) if by the neglect of some duty he allowed

(1) [1926] 2 K.B. 332 at 338.
60659-51
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1952 it to arise; and (3) if: when it has arisen without his own
caoN act or default, he omits to remedy it within a reasonable

DAMOND time after he did or ought to have become aware of it. In
PAINT CO.

V. Sedleigh-Denfield v. O'Callaghan (1), Viscount Maugham
HAoINa approved the following statement of the law as to the

REALTY Co. liability for the continuation of a nuisance, taken from
Locke J. the 5th edition of Salmond on Torts: (p. 260)

When a nuisance has been created by the act of a trespasser, or
otherwise without the act, authority, or permission of the occupier, the
occupier is not responsible for that nuisance unless, with knowledge or
means of knowledge of its existence, he suffers it to continue without
taking reasonably prompt and efficient means for its abatement.

Lord Wright said (p. 904) that if the nuisance were due
to a latent defect or the act of a trespasser or stranger, the
occupier was not liable unless he did not without undue
delay remedy it when he became aware of it, or with ordin-
ary and reasonable care should have become aware of it. In
my opinion, if it be assumed that the condition existing in
the cellar of the respondent's premises at the time LeBlanc
was notified in the late evening of March 1st constituted
-a nuisance, the condition not having been brought about
by any voluntary or negligent act of the appellant his
failure to take steps to abate it until 8 o'clock on the
following morning was not undue delay imposing liability
upon the respondent.

There remains the contention of the appellant that upon
the application of the principle in Rylands v. Fletcher (2),
the respondent is liable. In Blake v. Woolf (3), water had
escaped from a cistern maintained on the defendant's
premises causing damage. Wright J. stated that the general
rule as laid down in Rylands' case is that prima facie a
person occupying land has an absolute right not to have
his premises invaded by injurious matter such as large
quantities of water which his neighbour keeps upon his
land, but that the general rule is qualified by some excep-
tions, one of which is that where a person is using his land
in the ordinary way and damage happens to the adjoining
property without any default or negligence on his part no
liability attached to him. In Rickards v. Lothian (4),
Lord Moulton, in delivering the judgment of the Judicial
Committee, referring to the principle laid down in Rylands

(1) [19401 2 A.C. 880. (3) [1898] 2 Q.B. 426.
(2) (1868) L.R. 3 H.L. 330. (4) [19131 A.C. 263.
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v. Fletcher, said that it is not every use to which land is 1952

put that brings that principle into play, but that it must CRown
be some special use bringing with it increased danger to PA COD
others and not merely the ordinary use of the land. Lord V.
Moulton further adopted a passage from the judgment of HOLDING
Lord Robertson in Eastern and South African Telegraph REA"TY CO.
Company v. Capetown Tramways Companies (1), where, LockeJ.

referring to the principle, he said that it:-
subjects to a high liability the owner who uses his property for purposes
other than those which are natural.

and expressly approved the passage from the judgment of
Wright J. in Blake v. Woolf above referred to.

Since the respondent in the present matter did not, of his
own motion or by reason of his negligence, cause the base-
ment to be filled with water or maintain it in that state
for an unreasonable time after learning of the existence of
the condition, the only possible ground for the application
of the principle in Rylands' case appears to me to be that
maintaining a four-inch pipe connecting with the principal
water main of the city, capable of discharging a volume of
water into the premises which would endanger the property
of adjoining owners, involved liability upon this principle.
Apart from the evidence of a witness, Coleman, a service
man in the employ of the Water Department of the City
of Moncton, that the flow of water from a four-inch pipe
is more than the ordinary user, there was no suggestion
that water for industrial purposes is not commonly brought
upon such premises through the medium of such a pipe. In
Rylands v. Fletcher, Cairns, L.C., after saying that the
owners or occupiers of the close on which the reservoir
was constructed might lawfully have used that close for
any purpose for which it might in the ordinary course of
the enjoyment of land be used, said that if, not stopping
at the natural use of their close, they had desired to use
it for any purpose which might be termed a non-natural
use, they were doing so at their own peril. In Sedleigh-
Denfield's case supra, Lord Maugham said that the prin-
ciple in Rylands v. Fletcher related only to cases where
there had been some special use of property bringing with
it increased danger to others and that it did not extend to
damage caused to adjoining owners, as the result of

(1) [1902] A.C. 393.
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1952 ordinary use of the land. I find no evidence in the present
cRowN matter upon which to base a conclusion that to bring water

DAmocN for commercial use into business premises in a four-inchPAINT CO. i n o nueo
v. pipe is a non-natural, and not merely an ordinary, use of

HoLDiNa them. In my opinion, the principle does not apply to a
REALTY Co. case such as this.

Locke J. I would dismiss the appeal with costs.

Appeal allowed with costs.

Solicitors for the appellant: Friel & Friel.

Solicitors for the respondent: Stewart & Savage.

1952 LA COMPAGNIE FRANQAISE DU
APPELLANT;

*Apr. 23, 24, PHENIX (DEFENDANT) ...........
25

*Jun. 30 AND

THE TRAVELERS FIRE INSUR- R

ANCE CO. (PLAINTIFF) ..... R.E.O....

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC.

Insurance-Fire-Contents of building-Whether objects lost in fire were
part of contents-Whether variation of statutory conditions-Sub-
rogation-Quebec Insurance Act, R.S.Q. 1941, c. 299, ss. 240, 241-
Articles 1156, 1570, 1571, 2573 C.C.

The insured entered into contracts of insurance with the appellant and
several other companies for a total fire insurance of $250,000, appor-
tioned $150,000 upon the building and $100,000 on the contents. These
policies were "blanket policies", identical in terms and each one
limiting the issuing company's share of the total risk. The insured
was authorized to augment or diminish the total amount but had to
maintain an insurance "de m~me forme, teneur et port6e" of a total
of $250,000. The word "contents" was defined: "Tout ce qui se
trouve dans les immeubles et qui n'est pas autrement assur".

Subsequently the insured acquired an insurance with the respondent in
the sum of $10,000 on certain "objets d'art". These were part of
the contents of the buildings and initially included under the
appellant's policy.

A fire having occurred, the respondent paid the full amount of the loss

on the "objets d'art", took a transfer from the ensured and, as the
appellant denied any liability to pay a pro rata share, brought action

against him. The appellant contended that the "objets d'art" did not

*PRESENT: Rinfret CJ. and Taschereau, Kellock, Estey and Fauteux
JJ.
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fall within the term "contents" in his policy since they were differently 1952
assured. The trial judge dismissed the action, but a majority in
the Court of Appeal for Quebec reversed that judgment. HN

Held (Kellock and Fauteux JJ. dissenting): that the appeal should be TRAVELERS
allowed and the action dismissed, since the "objets d'art" did not I= INS. CO
come within the term "contents" as defined in the appellant's policy
and were, therefore, not covered by its policy at the time of the loss.

The words "qui n'est pas autrement assur6' are a part of the sentence
describing the subject matter and peril insured, and are not a variation
of the statutory conditions within the meaning of ss. 240, and 241
of the Quebec Insurance Act.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing,
St. Jacques and Hyde JJ.A. dissenting, the judgment of
the trial judge which had dismissed the action.

A. J. Campbell Q.C. for the appellant. The property
described in the policy issued by the respondent was other-
wise insured within the meaning of that phrase -as used
in the appellant's policy and consequently was not covered
by the appellant's policy. Otherwise insured means differ-
ently insured i.e., a different kind of coverage. The appel-
lant's coverage was a blanket coverage as opposed to the
respondent's coverage which was a specific one. That is
the meaning that has been assumed throughout by the
parties tb that policy. Moreover, if it could be said that
the provisions of that policy are not free from obscurity,
the intention of the parties may be ascertained by taking
into consideration the surrounding circumstances and by
examining the conduct of the parties themselves insofar as it
throws light on the interpretation they may have placed
upon their contractual rights.

When one takes into consideration all of the terms of
the wording, it is clear that the consent to other insurance
is to other blanket insurance of the same form, range and
wording. Therefore, even if the property described in the
respondent's policy was not "autrement assur6", there was
no consent given by the appellant to such insurance and
accordingly the appellant ceased to cover.

The so-called transfer and subrogation does not justify
the institution of the action. Article 1156 C.C. does not
apply, because if the appellant was in any way liable to its
assured for the loss of the collection, it was liable in virtue

(1) Q.R. [1951] K.B. 224.
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1952 of its obligation to its assured and not in virtue of an
PHENIX obligation owed by it to the assured jointly with others.

TRAV VsL In view of the fact that each company is only bound for
FIRE INS. Co, its share, there cannot be any legal subrogation under 1156

C.C. The assured can no longer attack the policy for
illegality because he has accepted the validity of that
policy by the inference to be drawn from the fact that he
has claimed the whole amount from the respondent.
Furthermore, no subrogation was ever given by the "Pcole"
because the requirements of s. 4 of Statute 16 George V
(1926), c. 49, which requires two signatures from the
"icole", were not met.

The sentence "tout ce qui se trouve dans les immeubles
et qui n'est pas autrement assur6", used to define the
contents in the appellant's policy is not a variation of the
statutory conditions, because this sentence is not a con-
dition of the policy but simply a description or limitation
of the risk: Curtis's & Harvey v. North British and Mer-
cantile Insurance Co. Ltd. (1); The London Assurance
Corp. v. The Great Northern Transit Co. (2); Palatine
Ins. Co. v. Gregory (3) and Ross v. Scottish Union &
National Ins. (4).

John T. Hackett Q.C. and R. S. Willis for the respond-
ent. The words "et qui n'est pas autrement assur&" come
in conflict with certain conditions of the policy and in
consequence are subject to the provisions of ss. 240 and
241 of the Quebec Insurance Act, and are, therefore, with-
out binding effect on the insured. This sentence is not
only descriptive of the property insured but is also a stipu-
lation contradicting the statutory conditions. The test is
not whether the stipulation is a condition or a description,
but whether the stipulation varies, contradicts, etc. The
W. Malcolm MacKay Co. v. The British American Ass.
Co. (5) which was approved by the Privy Council in
Palatine Ins. Co. v. Gregory (supra).

Even if the words were purely descriptive, they would
not have the effect of freeing the appellant from the obliga-
tion to pay by virtue of Article 2573 C.C.

(1) 55 D.L.R. 95. (3) [19261 1 D.L.R. 792.
(2) (1899) 29 Can. S.C.R. 577. (4) (1918) 58 Can. S.C.R. 169.

(5) [19231 S.C.R. 335.

192 [1952



2 S.C.R.] SUPREME COURT OF CANADA

The interpretation of the words when read in conjunction 1952

with the permission to increase or diminish the total PHENIX
V.

amount of the insurance without notifying the insurers TuVEUR

thereof, means that there had to be $250,000 of insurance -

at all times in like form, tenor and bearing, but once that
requirement had been met with, the assured was free to
increase the total amount of its insurance in any way it
elected. If, however, the Court should come to the con-
clusion that the language is ambiguous, it should be inter-
preted against the appellant by the application of the
rule contra proferentem.

The respondent is entitled to exercise any and all the
rights of the insured. He is suing under a sale or transfer
of rights. Any right may be transferred if law or policy
does not forbid it. There is nothing in the Insurance Act
to support the contention that the assured may not transfer
his rights to impugn a variation. Considering the wording
of the statute (16 George V., c. 49) and the Order in
Council and that payment was payable to the Province,
which got the money, then the subrogation was rightly
signed and was good. The person to give the subrogation
is the payee (the Province in this case) and not the assured.
Article 1156 C.C. is applicable because the appellant had
an interest in the payment of these indemnities.

The CHIEF JUSTICE:-Telle qu'elle fut -intentie, l'action
de "The Travelers Fire Insurance Company" alliguait
exclusivement l'6mission, en date du 7 f6vrier 1940, par la
Compagnie Frangaise du Phinix (difenderesse) d'une
police d'assurance contre le feu en faveur de la Corporation
des Icoles techniques ou professionnelles, pour une p6riode
de trois ans depuis sa date, pour la somme de $60,000,
assurant certains effets contenus dans la bitisse de l'Ecole
Technique de Montrial, y compris 1'cole du Meuble.

Il y fut stipul6 que l'indemnit6 qui pourrait devenir due,
au cas de sinistre, serait payable au Gouvernement de la
province de Qu6bec.
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1952 La d6claration ajoutait que, le 2 juin 1940, alors que
PHENIX cette police d'assurance 6tait en vigueur, des pertes caus6es

TMvLERS par le feu, au montant de $7,070.53, furent 6prouvies par
FIRE INS. Co. l'assur6e aux objets suivants:
Rinfret CJ. Objets d'art et des meubles faisant partie des collections du mus6e

- de l'Rcole du Meuble, seulement lorsque contenus dans le bitiment deux
6tages, construit en brique solide, avec toiture en patente, occupb comme
Pcole du Meuble, situ6 h Montrial, Province de Qu6bec, et portant le
N' 2020 rue Kimberley.

L'intim6e ajoutait que ces objets 6taient 6galement
assures, en outre de la Compagnie Frangaise du Ph6nix,
par la Compagnie d'Assurance du Canada contre 1'incendie,
au montant de $10,000; La Nationale, Compagnie Ano-
nyme d'Assurance contre 1'Incendie et les Explosions, pour
le mime montant; "Commerce Mutual Fire Insurance
Company", "The Stanstead & Sherbrooke Fire Insurance
Company", "The Mercantile Fire Insurance Company" et
"The Missisquoi & Rouville Mutual Fire Insurance Com-
pany", conjointement pour un montant de $20,000; et par
l'intimbe elle-mime, "The Travelers Fire Insurance Com-
pany", pour un montant de $10,000.

Chacune de ces polices d'assurance, sauf celle de l'inti-
m6e, stipulait que l'assurance porterait sur le contenu des
immeubles de 1'appelante et que l'on devrait entendre par
"contenu": "tout ce qui se trouve dans les immeubles et
qui n'est pas autrement assur6."

L'appelante pretendait que cette stipulation 6tait une
variation des conditions statutaires n* 9 et que, comme
elle n'6tait pas indiquie dans la police en la maniere exig~e
par la loi, elle 6tait en cons6quence sans effet 16gal et
n'engageait pas 1'assur6e.

Les pertes totales caus6es par l'incendie diji mentionn6
s'6lev6rent a $76,852.14 et chacun des assureurs paya en
cons6quence sa part respective de ce montant de $76,852.14,
moins $3,000 supportis par "The Phoenix Assurance Com-
pany, Limited, of London, England", en vertu d'une autre
police d'assurance.

L'appelante, cependant, refusa de payer une somme de
$1,939.85, reprisentant sa part dans le montant de $7,070.53
pour l'indemnit6 due sur les objets d'art et autres meubles
6num6r6s plus haut.
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L'intimbe se fit done subroger par lIcole du Meuble et 1952

le Gouvernement de la province de Qu6bec dans leurs PHENIX

droits contre l'appelante, et, apris en avoir signifi6 le docu- TRAVELERS

ment de subrogation A l'appelante, 1'intimbe intenta contre FRE INS. Co.

cette dernibre Faction dont il s'agit dans la pr~sente cause. Rinfret C..

C'6tait lA tout ce qui 6tait all6gu6 dans la d6claration par
laquelle 1'action a d6but6.

L'appelante produisit une plaidoirie 6crite niant que la
police d'assurance, en vertu de laquelle elle pouvait 6tre
tenue responsable, contint une variation aux conditions
statutaires, et que les mots "tout ce qui se trouve dans les
immeubles et qui n'est pas autrement assurV" fussent autre
chose que la description de l'objet de 1'assurance; qu'elle
avait acquitt6 tout ce qu'elle devait & la Corporation des
tcoles techniques ou professionnelles, ainsi qu'au Gou-
vernement de la province de Qu6bec, comme reprisentant
sa proportion dans le montant de $76,852.14; et que la
somme de $7,070.53, A laquelle r~firait la declaration de
l'intimbe, 6tait uniquement la responsabilit6 de cette
dernibre qui, en la payant au Gouvernement de la province
de Qubbec, n'avait fait rien autre chose que d'acquitter sa
propre dette.

Jusque 1,, il ne s'agissait done que d'une action bien
simple dans laquelle 1'intim6e all6guant le paiement et la
subrogation faite en sa faveur en r6clamait la part de
1'appelante.

Il n'6tait done aucunement question d'une action ricur-
soire, oii l'intim6e aurait all6gu6 avoir pay6 pour le compte
de l'appelante et lui en aurait demand6 le remboursement.

Ce n'est que dans la r6ponse que 'on trouve au para-
graphe 5 de 1'alligation suivante:

5. That Defendent, with the other Insurers mentioned in paragraph 3
of the Declaration, is liable for its respective share of the total loss of
$7,070.53, with interest thereon from the 2nd day of August, 1940.

Il apparait au dossier et cela est confirm6 par l'informa-
tion que nous poss6dons, qu'une action semblable fut
institude par 1'intimbe contre les autres compagnies d'assu-
rance d6ji mentionn6es et il fut convenu que la preuve et
1'enquate seraient communes h chacune de ces actions.

Il ne fait pas de doute que cette nouvelle allegation
contenue dans la r6ponse non seulement aurait dfG se
trouver dans la d6claration, mais que, comme elle n'y
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1952 6tait pas, mgme si l'intim6e avait demand6 la permission
PHENIx au tribunal de 1'introduire par voie d'amendement, il est

TRAVELERS improbable que cette permission efit pu 6tre accord6e, vu
FIRE INS. CO. qu'elle changeait complitement la nature de Faction de
Rinfret cj. l'intim6e et qu'elle avait pour effet de transformer une

simple action directe contre 1'appelante en exercice des
droits du Gouvernement de la province de Qu6bec et de
l'assur6e en une action r~cursoire.

Cependant, 1'appelante a n~glig6 de se pr6valoir de la
possibilit6 de faire rejeter cette all6gation de la r6ponse,
qui est rest~e dans les plaidoiries 6crites, tant en Cour
Sup6rieure qu'en Cour du Banc de la Reine (en appel),
et il semble bien que la Cour Supreme n'a pas d'autre
alternative que de considbrer le litige A la fois comme
comportant une action directe et une action r6cursoire,
mime en d6pit du fait qu'il soit douteux que cela ne
constitue pas un cumul de recours incompatibles ou con-
tradictoires ne tendant pas a des condamnations de mame
nature oi I'appelante, par voie d'exception dilatoire, efit
pu contraindre l'intimbe A laire option, en vertu de Particle
177 du Code de Procedure Civile.

A notre humble avis, cette situation met l'appelante dans
une position d6favorable. Sur la d6claration, telle que
r6dig6e d'abord, elle n'avait qu'& rencontrer la r~clamation
de l'assur6e et A lui opposer, entre autres, le contrat d'assu-
rance par lequel l'assur~e se trouvait li6e au moins par
acquiescement. Au contraire, lorsque l'intimbe ajoute aux
droits dans lesquels elle a 6t6 subrog6e la pritention qu'elle
n'a fait que payer une somme due par l'appelante et qu'elle
est autoris6e A se faire rembourser par cette dernibre, il
s'agit alors d'un droit tout different ohi les moyens de
d6fense de 1'appelante ne sont plus les mimes.

L'appelante n'aurait qu'h se blimer elle-m~me si cela
devait tourner A son disavantage. Mais je ne vois pas
comment nous pouvons traiter la cause comme si le para-
graphe 5 de la r6ponse ne se trouvait pas au dossier.

Il importe tout d'abord de signaler que la police d'assu-
rance 6mise par l'intim6e 6tait d'une nature diff6rente de
celle des autres compagnies. Alors que les autres polices
d'assurance couvraient "le contenu des bitiments decrits
A 1'article pr6c6dent" et 6galement "les choses, d6crites
ci-apris sous le titre "contenu" se trouvant dans un rayon
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de 50 pieds" des bAtiments, alors que le "contenu" 6tait 1952
d6crit comme "tout ce qui se trouve dans les immeubles PHENIX

et qui n'est pas autrement assur&", la police de 1'intim6e, TRAVELERS

au contraire, Atait sp6cifique et ne couvrait que les "objets FIRE INS. CO.

d'art et autres meubles faisant partie des collections du Rinfret C.J.
mus6e de l' icole du Meuble".

M~me en envisageant le paragraphe 5 de la r6ponse de
1'intim6e, il est done tout i fait inexact de dire que cette
dernidre 4tait sur un pied d'6galit6 avec les autres com-
pagnies d'assurance.

L'appelante et les six autres compagnies assuraient les
mimes objets, bien que pour des montants diff6rents, A
savoir: "tout ce qui se trouve dans les immeubles et qui
n'est pas autrement assur". Du moment que ce qui se
trouvait dans les immeubles et qui n'itait pas autrement
assur6 lors de l'incendie 6tait d6truit par le feu, chacune
des six compagnies, ainsi que l'appelante, devenait respon-
sable pour la perte dans la proportion du montant pour
lequel chacune avait assur6. Mais le d6tenteur de ces
polices, propri6taire de ce qui 6tait contenu dans les im-
meubles, avait stipul6-comme il en avait le droit--que
ces polices ne couvriraient pas ce qui 6tait autrement
assur6. Il lui appartenait de decider pour lui-m~me la
nature de la police d'assurance qu'il d~sirait obtenir et
l'6tendue du risque dont chaque police rdpondrait.

L'assur~e consentit, entre autres, avec l'appelante, un
contrat par lequel cette dernibre s'est oblig6e, moyennant
une r~mun6ration, appel6e prime, ' certaines prestations,
au cas oil se r6aliseraient certaines 6ventualit6s (A savoir:
l'incendie), relative & des biens d6termin6s dans la police.
11 fut convenu entre l'assureur et l'assur6e que les biens
pour la perte desquels I'assur~e aurait le droit de r6clamer
une -indemnit6 seraient ceux qui se trouveraient dans les
immeubles de l'assurie, au moment de 1'incendie, mais ne
comprendraient pas ceux qui 6taient "autrement assur6s".

Je ne puis me convaincre qu'il ne s'agit pas 1A de la
description des objets assures et que ceux qui 6taient
"autrement assures" se trouvaient par le fait mime de
cette autre assurance soustraits A la description et cessaient
d'6tre assures par la police de 1'appelante. C'est bien ainsi
que toutes les autres compagnies d'assurance int6ress6es ont
compris la convention. Chacune d'elle a oppose a laction
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1952 de l'intim6e la mgme contestation que celle de 'appelante.
PHENIx Elles 6taient toutes r6unies devant la Cour Sup6rieure et

TRAvELERS devant la Cour du Bane de la Reine (en appel). A la,
FIRE INS. CO. suite du jugement de cette dernibre Cour, les autres com-
Rinfret C.J. pagnies d'assurance n'ont pas jug6 A propos de persister;

elles se sont simplement soumises au jugement qui les
condamnait. Par l, elles ont 6t6 contraintes de payer,
mais il n'y faut voir aucun acquiescement; et, d'ailleurs,
l'acquiescement des. autres compagnies ne saurait 6tre
invoqu6 contre 'appelante. Si elle a raison, le fait que
les compagnies qui etaient sur le meme pied qu'elle ont
fini par c6der ne saurait pr6valoir contre son droit & elle.

Mais il r6sulte in61uctablement que, lorsque 1'1cole du
Meuble a d6cid6 d'assurer sp6cialement les objets d'art
et les autres meubles sp6cifiquement d6crits dans la police
d'assurance de l'intime, ces objets d'art et ces autres
meubles se sont trouvis autrement assur6s par l'intim6e,
et, par le fait mme, ont cess6 d'6tre assur6s par l'appelante
et les autres compagnies. II s'ensuit que, lorsque l'intim6e
a invoqu6 contre l'appelante les droits que pr6tendaient
possider 1'Rcole du Meuble et le Gouvernement de la
province de Qubbec, elle a voulu tenir l'appelante respon-
sable de la perte d'objets qui n'6taient plus assures par
l'appelante. Vainement l'intim6e aurait-elle pr6tendu que
1'icole du Meuble n'avait pas le droit de prendre une autre
assurance ou une assurance suppl6mentaire, car, en outre
que cette question ne pouvait 6tre soulev6e que par La
Compagnie Frangaise du Phinix, ou par les six autres com-
pagnies qui avaient assum6 le risque originairement, si
cette assurance suppl6mentaire constituait une infraction
h leur convention, c'eut t6 l une objection appartenant
exclusivement A chacune de ces compagnies, ainsi qu'A
'appelante, et 'intim6e ne pouvait la soulever. En le
faisant, l'intim6e eut excip6 du droit d'autrui.

D'ailleurs, le problkme ne se pose pas puisque les polices
d'assurance elles-mimes 6mises par l'appelante et les six
autres compagnies autorisaient 'assur6e A obtenir cette
police d'assurance suppl6mentaire.

La Cour Sup6rieure a maintenu 1'action de 1'intimb'e en
6tant d'avis que les mots "qui n'est pas autrement assure
ne faisaient pas partie de la description des objets qui se
trouvaient assur6s par l'appelante au moment de l'incendie,
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mais en les consid6rant comme une variation des conditions 1952

statutaires. Et, comme ces mots n'6taient pas inscrits dans PHENIX

la police d'assurance conform6ment aux exigences de la TRAvELERS

Loi de Qubbec, elle a d6cid6 que l'Icole du Meuble n'itait FRE INS. CO

pas lice par eux et que l'appelante ne pouvait pas en avoir Rinfret CJ.
le b6n6fice. Elle cite la d6cision du Conseil Priv6 dans
Curtis's & Harvey v. North British and Mercantile Insur-
ance Company Limited (1) et un passage du jugement de
Lord Dunedin qui, h mon humble point de vue, me parait
contraire aux pr6tentions de 1'intim6e. I se lit comme
suit:

Their Lordships think that it is the policy of the statute to make a
hard and fast rule that every fire policy shall have attached to it these
statutory conditions, and that they cannot be varied so as to be binding
on the insured, unless the variations are authenticated in the pre-
scribed manner. The result will be that, "if not varied, they remain in
full force, but any other stipulation and covenant which may define
or limit the risk can also receive effect in so far as it does not contradict
the statutory conditions which are paramount."

Il y est bien dit: "but any other stipulation and coven-
ant which may define or limit the risk can also receive
effect in so far as it does not contradict the statutory
conditions which are 'paramount'."

La Cour Sup6rieure cite encore un jugement de notre
Cour dans The London Assurance Corporation v. The
Great Northern Transit Co. (2). Voici le passage en
question:

In this case the policy insured the SS. Baltic whilst running in the
inland rivers and canals during the season of navigation. To be laid up
in a case of safety during the winter months from any extra hazardous
building.

Sedgewick J. at page 583:-
One other point remains. It is contended that the stipulation con-

tained in the words "whilst running" etc., is a condition without the
meaning of the Ontario Insurance Act, and in as much as it varies from
or is in addition to the conditions by that Act made statutory the policy
should comply with section 115 of the Act which provides that such
variations or additions should be printed in conspicuous type and in ink
of different colour. So far as this point is concerned, I entirely agree
with the view taken by the learned Chief Justice of the Court of Appeal
and Mr. Justice Osler. The stipulation in question is in no sense a con-
dition but rather a description of the subject matter insured. It is
descriptive of and has reference solely to the risk covered by the policy
and, not to the happening of an event which by the statutory conditions
would render the policy void. The statute, therefore, does not apply.

(1) 55 D.L.R. 95. (2) (1899) 29 Can. S.C.R. 577.
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1952 De nouveau, cette Cour a d6cid6 que les mots "whilst
PHENIx running in the inland rivers and canals during the season

TRAvELERS of navigation" n'6taient aucunement une condition mais
FI INS. Cu. plut6t une description de l'objet assur6.
Rinfret c. A un moment de son jugement, la Cour Supbrieure

semble s'6tre demandde si les mots "non autrement assur6"
pouvaient Stre considiris comme une garantie, mais elle
parait avoir 6cart6 cette pr6tention.

En effet, il paraitrait surprenant qu'un propriftaire qui
assure garantirait qu'il maintiendrait sur les lieux, jusqu'd
1'6poque de l'incendie, les effets pour lesquels il a demand6
une assurance. Tout simplement la police d'assurance ne
couvre pas autre chose que la perte des effets qui se trou-
vent sur les lieux au moment de 1'incendie et 1'assur6 ne
peut r6clamer rien d'autre. Cet argument 6quivaudrait A
pr6tendre qu'un propri6taire assur6 s'engage & ne jamais
6liminer de son immeuble les effets qui s'y trouvaient
lorsque la police d'assurance a 6t6 6mise. Or, c'est lui-mame
qui a stipuld que cette police ne couvrirait que les effets
qui n'6taient pas autrement assures & 1'6poque de l'incendie
et il aurait les mains li6es pour l'empicher d'assurer autre-
ment ces mimes effets.

Autant dit pour la question de savoir quelle est la nature
de cette stipulation ("et qui n'est pas autrement assur6")
et si vraiment elle est autre chose que la d6signation ou la
description des effets qui se trouveront assures au moment
de 1'incendie.

Mais j'avoue comprendre encore moins la pr6tention
que cette stipulation serait contraire aux conditions statu-
taires qui, en d6finitive, semble le motif de la decision de
la Cour Sup6rieure et celui de la majorit6 de la Cour du
Banc de la Reine (en appel) (1).

J'insiste sur le fait qu'il faut y trouver un changement
aux conditions de la police d'assurance aux termes de
l'article 241 de la Loi des Assurances de Qu6bec, c'est-h-dire,
une variation des conditions mentionnies dans cette Loi.
Or, je cherche encore en quoi 1'addition des mots "et qui
n'est pas autrement assure peut 6tre consid6r6e comme
une variation des conditions statutaires, car il ne s'agit
pas 6videmment de ce que 1'intim6e semble soumettre

(1) Q.R. [1951] K.B. 224.
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d'une pr6tendue contradiction entre les mots en question 1952

et les autres stipulations de la police d'assurance. 11 faut PHENDC

nicessairement pour que ces mots aient 6t6 ill6galement Tmv'Xms

introduits dans la police d'assurance de l'appelante qu'ils FIRE INS. CO.

constituent un changement aux conditions statutaires pro- Rinfret CJ.
prement dites et qu'ils n'y aient pas t6 imprimes en
caractbres voyants et en encre d'une couleur diff~rente.
Ce n'est certainement pas 1'article 7 des conditions statu-
taires avec lequel 'on pourrait dire que les mots en dis-
cussion entrent en conflit. Je n'ai mime pas besoin de le
reproduire, car cela est 6vident.

Ce n'est pas, non plus, a Particle 8 des conditions statu-
taires que les mots incriminds comportent une d6rogation.
Cet article est A l'effet que la compagnie d'assurance n'est
pas responsable de la perte, s'il y a quelque autre assurance
antirieure dans une autre compagnie "A moins que le
consentement de la compagnie h cet effet n'apparaisse dans
la police ou au dos de la police . . . ou A moins que la
compagnie n'ait fait d6faut de s'y opposer par 6crit dans
les deux semaines apres avoir regu un avis par erit de
l'intention ou du d6sir d'effectuer l'assurance subs6quente,
ou ne s'oppose par 6crit apris ce temps, mais avant que
1'assurance subsiquente ou additionnelle soit effectude."
Or, en l'espice, le consentement de la compagnie d'assurance
h augmenter ou h diminuer le montant total des assurances
est clairement pr6vu dans les clauses de la police de l'appe-
lante. Mais, d'ailleurs, ce serait lA une objection ou une
d6fense qui appartiendrait A la compagnie d'assurance
appelante et ce ne serait sfirement pas l'assurbe qui pourrait
invoquer une pareille contravention au contrat--si cette
contravention existait-dont elle se serait elle-mame rendue
coupable. De toute fagon, je ne vois pas en quoi les mots
"et qui n'est pas autrement assur" pourraient venir en
conflit avec cet article 8.

Il reste Particle 9 qui pourvoit que dans le cas oai une
autre assurance aurait eti prise sur la propri6t6 d6crite, au
cas oil telle autre assurance serait encore en vigueur au
moment de la perte, chaque compagnie d'assurance n'est
responsable que pour sa part ou sa proportion de la perte
ou du dommage, sans tenir compte des dates des diffirentes
polices d'assurance.

60659-6
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1952 Je continue de me demander en quoi 1'addition des mots
PHENIX "et qui n'est pas autrement assur" vient en conflit avec

TmVEmEuS cet article des conditions statutaires. L'on pretend que
FME INS. O.1'effet de l'insertion de ces mots enleve a chaque compagnie
Rinfret c. et, en particulier, h 1'intimbe, je suppose, le droit d'exiger

le paiement de sa part par les autres compagnies. Que
1'on remarque bien qu'il s'agit d'une "autre assurance sur
la propri6t6 d~crite dans la police", c'est-h-dire, sur la
mime propri6t6. Je ne me demande pas si les autres
compagnies d'assurance qui avaient 6mis une police
semblable h celle de l'appelante, auraient pu pritendre
que c'6tait lh une dirogation h Particle 9. La question
ne se pose pas, bien qu'il est juste de faire remarquer que
chacune des six autres compagnies d'assurance a souleve,
h l'encontre de la r6clamation de 1'intim6e, la mime
objection que l'appelante fait dans le pr6sent appel et que,
je le riphte, elles ne se sont soumises qu'A la suite du
jugement de la Cour du Banc de la Reine (en appel)
qu'elles n'ont pas jug6 A propos de porter devant la Cour
Supreme du Canada, ainsi que le fait I'appelante pr6sente-
ment. Mais en quoi 1'intimbe, avec une police d'assurance
diff6rente, qui couvre des objets d'art et des meubles dont
1'assur6e elle-m~me a stipul6 que ces objets, 6tant autre-
ment assures, cesseraient d'6tre assures par l'appelante,
peut-elle pr6tendre que Particle 9 s'applique A elle? Au
moment de la perte, l'intim6e assurait des objets d'art et
des meubles pour lesquels elle avait sp6cifiquement assum6
le risque et ces m~mes objets d'art et ces meubles avaient
cess6 d'6tre assures, ou avaient 6t6 soustraits h la police
d'assurance de 1'appelante, par l'acte de 1'assur6e elle-m~me.
C'est cette dernibre qui a jug6 h propos d'assurer sp6ciale-
ment les objets d'art et les meubles en question et qui
avait stipuld que, d~s le moment oft elle les assurait
autrement, l'appelante cesserait d'en 6tre responsable par
le fait qu'ils 6taient autrement assures.

De toute fagon, je m'accorde avec les jugements dissidents
de MM. les Juges St-Jacques et Hyde et, en r6alit6, je ne
fais vraiment que r6affirmer les arguments et les motifs
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contenus dans ces jugements. Je suis mime impressionn6 1952
par ce passage des raisons de M. le juge Casey, qui a sign6 PHENIX

le jugement formel de la Cour, et qui se lit comme suit: TRAVELERS

I am prepared to concede that the words "autrement assur" limit FIRE INS. Co.

the risk. Also I take as established that when the fire occurred the effects Rinfret CJ.
in question were insured under a policy separate and distinct from those -
issued by respondents. What I cannot accept however, is the conclusion
drawn by respondents from these two premises; I cannot admit as a
conclusion that the goods were excluded by the descriptive words "autre-
ment assur6".

Bien respectueusement, du moment que l'on conchde que
les mots "autrement assur" limitent le risque, il m'est
impossible de suivre le savant juge dans sa conclusion.
Si les mots cit6s limitent le risque, dis lors ils font partie
de la description du risque, et "tout ce qui, lors de l'incendie,
se trouvait dans les immeubles et qui 6tait autrement
assur6"-a savoir, assur6 par la compagnie intim6e-n'6tait
pas assur6 par la compagnie appelante.

Et il est important de se rendre compte a quelle cons-
quence nous conduirait la pr6tention de l'intimbe et le
jugement dont est fait appel. Cela 6quivaudrait ni plus ni
moins h dire que l'appelante pourrait 6tre appel6e h
contribuer h la perte d'effets qu'elle n'assurait pas.

Pour toutes ces raisons, j'en viens done h la conclusion
que I'appel doit 6tre maintenu et que 1'action de 1'intim6e
doit 6tre rejet6e, avec d~pens, dans toutes les Cours.

TASCHEREAU J.:-Plusieurs de mes colligues, dont j'ai eu
1'avantage de lire les notes, ont rapport6 les faits de cette
cause. II serait en cons6quence superflu de les exposer au
complet de nouveau. Je d6sire cependant ajouter les
considerations suivantes pour lesquelles, je crois que l'appel
qui nous est sounis doit 6tre maintenu.

Les polices 6mises contre le feu, au b6n6fice de La
Corporation des ecoles Techniques ou Professionnelles de
Montr6al, qui comprend '11cole du Meuble, l'ont t6 par
les compagnies suivantes:-

La Compagnie Fransaise du Ph6nix .............. $150,000 00
La Compagnie d'Assurance du Canada

contre 1lncendie ........................... 25,000 00
La Nationale de Paris .......................... 25,000 00
La Stanstead & Sherbrooke Fire Insurance

Company et al ............................. 50,000 00

Total ......................... $250,000 00
60659-61
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1952 Ces compagnies ont assum l'obligation d'indemniser
PHENIX P'assur~e contre 1'incendie, mais leur risque 6tait limith

V. ' $150,000 sur les immeubles et ' $100,000 sur leur contenu,
Fa INs. o. et la responsabilit6 de chacune 6tait proportionnelle au

Taschereau J. montant de la police. I a t6 convenu entre l'assur6e et
les compagnies d'assurance, dans des polices redigees de
fagon identique, que la Corporation s'engageait h maintenir
"en vigueur une assurance de mime forme, teneur et
port6e au montant total de $250,000, divis6 A raison de
$150,000 sur les bitiments et de $100,000 sur le contenu."
En outre, I'assur~e a t autoris~e "A augmenter ou '
diminuer le montant total de ses assurances sans en avertir
les assureurs; ceux-ci renongant au pr6avis pour toute
assurance souscrite ant6rieurement ou postbrieurement au
pr6sent contrat."

Toutes ces polices sont ce que l'on est convenu d'appeler
des "blanket policies", ou si l'on aime mieux des polices
susceptibles de fluctuations ou de changements et qui
couvrent des biens en g6n6ral, plut8t que des biens sp6cifi-
ques et d6termin6s. (Black, Law Dictionary, 3rd Edition,
page 226).

Les clauses 8 et 9 des conditions statutaires de ces polices
se lisent ainsi:

8. La compagnie n'est pas responsable de la perte, s'il y a quelqu'autre
assurance antrieure dans une autre compagnie, A moins que le consente-
ment de la compagnie A cet effet n'apparaisse dans la police on au dos
de la police, ou si quelqu'autre assurance subs6quente est effectu6e par
une autre compagnie, A moins et avant que la compagnie n'y consente,
ou A moins que la compagnie n'ait fait d6faut de s'y opposer par 6crit dans
les deux semaines apres avoir revu un avis par 6crit de l'intention ou du
disir d'effectuer l'assurance subsiquente, ou ne s'oppose par 6crit aprbs
ce temps mais avant que l'assurance subs6quente on additionnelle soit
effectude.

9. Dans le cas ohi il y a eu consentement comme suadit A toute autre
assurance sur la propri6t6 d~crite dans cette police, cette compagnie,
si telle autre assurance reste en vigueur, advenant une perte ou un
dommage, n'est responsable que du paiement d'une partie proportion-
nelle de cette perte ou de ce dommage sans 4gard aux dates des
diff6rentes polices.

Il r6sulte de ceci que l'assur6e devait toujours maintenir
ses polices a $250,000, "de mimes force, teneur et port6e",
qu'elle avait le droit de les augmenter, mais de ne jamais
les r6duire a un niveau plus bas que celui stipul6, qu'elle
pouvait agir ainsi sans donner avis it ses assureurs par
suite du consentement 6crit de ces derniers, et que dans
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le cas d'incendie, toutes les compagnies d'assurance, m~me 1952

celles qui avaient 6mis des polices subs6quentes, 6taient PHENiX

tenues proportionnellement au paiement des pertes, sans T As
6gard A la date des polices. FIE INs. Co.

Or, il est arriv4 que la Corporation des tcoles TechniquesTahereu J.
ou Professionnelles de Montr6al, quelque temps apres
s'tre assurde avec les compagnies pric6demment mention-
n6es, a fait 6mettre par l'intim6e, La Travelers Fire Insur-
ance Company, une nouvelle police couvrant jusqu'h con-
currence de $10,000, les effets suivants:-

$10,000. Sur Objets d'Art et des meubles faisant partie des collections
du mus6e de lIcole du Meuble, seulement lorsque contenus le bitiment
A deux tages, construit en brique solide, avec toiture en patente, occup6
comme Acole du Meuble, situ6 b Montrial, Province de Qubbec, et portant
le No. 2020 rue Kimberley.

Apris un incendie, dont les dommages se sont 6lev6s A
$76,852.14, survenu le 2 juin 1940, les comptes ont 6t
payis et I'intim6e a d6bours6 la somme de $7,070.53 pour
les effets qu'elle avait assur6s. Elle a r6clam6 de la
Compagnie Frangaise du Ph6nix, en vertu de la clause 9
des conditions statutaires, sa proportion du risque, soit
$1,939.85 plus les interts, ce qui forme un montant
supdrieur A $2,000, n6cessaire pour donner juridiction A
cette Cour. Cette r6clamation a 6t6 rejetge par la Cour
Sup6rieure, mais maintenue par la Cour d'Appel (1), MM.
les juges St-Jacques et Hyde 4tant dissidents.

L'intimbe, qui a pay6 en totalit6 la somme de $7,070.53,
a t6 subrog6e dans les droits .de l'assur6e contre ses co-
assureurs, mais nous n'avons A consid6rer que sa r6clamation
contre 1'appelante-d6fenderesse. Celle-ci invoque 1'une des
clauses de la police qu'elle a 6mise et qui par l'op6ration de
la subrogation limiterait les droits de 1'appelante a ceux de
1'assur6e. Cette clause est A l'effet que La Compagnie
Frangaise du Ph6nix assure le contenu des immeubles de
La Corporation des ecoles Techniques ou Professionnelles,
mais est exclu du risque, "tout ce qui n'est pas autrement
assur6." L'appelante pretend que les "objets d'art de
l'Icole du Meuble", 6tant assur6s par la police de la Tra-
velers Fire Insurance, il en r6sulterait que l'appelante ne
pourrait 6tre appel6e de mgme que ses co-assureurs A par-
tager proportionnellement avec l'intim6e qui seule aurait
assum6 ce risque.

(1) Q.R. [1951] K.B. 224.
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1952 Je m'accorde avec cette pritention, non pas parce qu'il
PHENIX existe une autre police d'assurance emise par la Travelers,V.

TAvEB qu'en vertu des polices I'assurge avait incontestablement
FmE INS. Co.

- le droit de prendre, mais parce qu'il existe une police
SJ"diff6rente" que celles d6jh 6mises, et qu'en consequence,

1'assur6e est "autrement assurde" aux termes memes de la
police qui limite ainsi les obligations de l'appelante.
"Autrement assurde" a n6cessairement le sens de "diff6rem-
ment assur6e."

Les compagnies d'assurance ont voulu, et c'est le risque
qu'elles ont assume en consideration de la prime qui leur a
6t6 vers~e, que des polices de "mmes forme, teneur et
port6e", que celles 6mises par elles, atteignent toujours la
somme de $250,000 avec permission de d~passer ce montant.
II 6tait done essentiel que chaque police additionnelle,
pour qu'intervienne la responsabilit6 proportionnelle, soit
une police g6ndrale (blanket policy). Lorsque, comme
c'6tait son droit, 1'assur6e a fait 6mettre une police addition-
nelle sur des biens "sp6cifiques", comme dans le cas qui
nous occupe, les effets assur6s sont devenus "autrement"
c'est-h-dire "diff6remment assures" et ont cess6 de faire
partie du risque couvert par 1'appelante. Ils en ont t6
soustraits par la volont6 mime des parties contractantes.

Il est rationnel qu'il en soit ainsi, et que les quatre
.compagnies d'assurance qui ont 6mis les premibres polices,
-consentent a partager le risque avec d'autres compagnies
*qui 6mettent des polices identiques, mais refusent de le
faire avec d'autres qui assurent hors leur connaissance,
les biens d'une fagon dif6rente. C'est pr6cisdment pour
cela qu'on y insbre cette clause qui exclut les objets "autre-
ment assures." Ignorer ces mots serait les effacer de la
police. Il faut n6cessairement leur donner un sens. Le
pouvoir qui est donn6 h l'assurie d'augmenter ses assu-
rances g6n6rales, ne vient nullement en conflit avec la clause
qui exempte de responsabilit6 les assureurs des biens
"autrement assur6s."
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Comme second moyen 'intimbe invoque Particle 241 1952

de la Loi des assurances, c. 299, S.R.Q. 1941, qui se lit PHENIX
V.ainsi:- TRAVELERS

241. Si 'assureur d~sire faire des changements aux conditions de la FI INS. Co.

police, en omettre quelqu'une ou en ajouter de nouvelles, il doit gtre Tashereau J.
ajout6 au contrat contenant les conditions imprimbes, des mots l'effet -
suivant, imprimbs en caractbres voyants et en encre d'une couleur
diff6rente:

"CHANGEMENTS DANS LES CONDITIONS"

Cette police est 6mise sous les conditions ci-dessus avec les change-
ments et les additions qui suivent: (6noncer les changements et les
additions).

"Ces changements sont faits en vertu de la Loi des assurances de
Qubbec et restent en vigueur en autant que le tribunal ou le juge auquel
sera soumise une question s'y rattachant, consid6rera juste et raisonnable de
la part de la compagnie d'en exiger l'application."

Aucun tel changement, addition ou omission, a moms d'8tre distincte-
ment expos6 de la manibre indiquie dans le pr~sent article n'est 16gal ou
obligatoire pour l'assur6.

C'est la pr6tention de l'intim6e qu'il y a eu une variation
des conditions statutaires, qui ne lie pas l'assurie, parce
qu'on aurait omis d'indiquer en encre de couleur diff~rente
que l'assureur, pour les biens "autrement assures" ne
participera pas proportionnellement dans le cas d'incendie.
Je suis d'opinion que ce moyen est non fond6, car il ne
s'agit pas d'une condition, mais plut6t d'une limitation de
responsabilit6. C'est une description des biens assur6s
qu'on a voulu faire et ga a 6t6 I'intention des parties de
d6terminer la quantit6 et l'identit4 des objets que la police
devait couvrir. L'appelante et l'intim6e n'ont pas assur6
les m~mes biens. 11 ne peut 6tre question de paiement
proportionnel.

Enfin, il est inutile, h cause de ma conclusion, d'examiner
la question de savoir si le transfert avec subrogation, obtenu
par la demanderesse-intimbe 6tait suffisant pour la justifier
d'instituer la pr6sente action.

L'appel doit done 6tre maintenu, et l'action rejet6e avec
d6pens de toutes les cours.

The dissenting judgment of Kellock and Fauteux JJ. was
delivered by

KELLOCK J.:-The policy here in question was issued on
February 7, 1940, by the appellant in a form common
to a number of other policies issued concurrently therewith
by companies underwriting a total sum of $250,000, of
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1952 which $150,000 was on buildings and $100,000 on their
PHENI contents, the share of this insurance taken by the appellant

flEBB being $150,000. The relevant provisions, which I have
FIE INS. CO. numbered for convenience of reference, are as follows:

Kellock J. S100,000. Sur le contenu des bAtiments d4crits A. Particle pr6cident et
- sur les choses d~crites ci-apris sous le titre "contenu" se trouvant dans

un rayon de 50 pieds de ceux-ci.
1. L'on entendra

par contenu: tout ce qui se trouve dans les immeubles et qui n'est pas
autrement assur6 . . . .

(This is followed by an enumeration including therein
articles which would otherwise have been excluded from
the coverage by statutory condition 7.)

2. L'assurance portera sur ce qui appartient , l'assurbe, sur les choses
qui, vendues, n'auraient pas encore 6t6 livrdes et sur celles qui lui sont
confides A titre de commissionnaire, de consignataire ou pour rdparation
et enfin, sur tout ce dont elle peut 8tre tenue responsable.

3. L'assurance portera 6galement sur les choses que l'assurde achhte A
temp6rament et sur lesquelles elle a un droit de d6tenteur pricaire, sous
condition suspensive en vertu du contrat de vente portant que le titre
de propridt6 reviendra A l'assur6e une fois le prix entibrement pay6.

4. L'assurde s'engage A6 maintenir en vigueur une assurance de mimes
forme, teneur et port6e au montant total de $250,000, divis6 A raison de
$150,000 sur les bAtiments et de $100,000 sur le contenu. Si elle ne se
conforme pas A cette convention, I'assur6e deviendra co-assureur pour le
dficit.

5. L'assur4e est autoris6e:
a) A6 augmenter ou h diminuer le montant total de ses assurances

sans en avertir les assureurs; ceux-ci renongent au pr6-avis pour
toute assurance souscrite ant6rieurement ou postirieurement au
pr6sent contrat. Cette pr6rogative ne libbre pas l'assurde,
cependant, de la convention relative au montant minimum
d'assurance mentionn6 pr6c6demment.

The position, of the appellant is that the words "qui
n'est pas autrement assure in para. 1 form part of the
description of the risk and that as, at the time of the loss,
part of the contents were insured under the respondent's
policy, such goods ceased to be covered by the policy of the
appellant, with the result that the latter is under no obli-
gation to contribute to the loss. The respondent, on the
other hand, contends that its policy was issued within the
permission provided for by para. 5 and that, by reason of
statutory condition 9, the appellant is liable for a rateable
proportion of the loss and that the language in para. 1
upon which the appellant relies, cannot be given effect as
against the statutory condition.
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It is undoubted that the words, the meaning of which 195
is in dispute, viz. "qui n'est pas autrement assur", taken PHENIX

alone, might very well be considered to come within the TRAoVnms
principle of such a case as London Assurance Co. v. Great Fm INs. Co.

Northern Transit Co. (1), as forming part of the description Kellock J.

of the risk, with the result for which the appellant contends.
In Republic Fire Ins. Co. v. Strong (2), a case in this court,
not reported in the regular reports, the policy provided
that

This policy does not attach to or become insurance upon property
herein described which at the time of any loss is otherwise insured, until
the liability of such other insurance has been exhausted, and shall then
cover only such loss or damage as may exceed the amount due from
such insurance.

It was held that under such a policy there could be no
contribution. The coverage according to its terms, applied
only after all other insurance had been paid.

Coming back to the case in hand, if a policy were written
so as to provide coverage only until or so long as the
property insured should not be covered by any other
insurance, a clause in such a policy giving the assured
permission to effect other insurance could have no rele-
vancy, to say nothing, for the moment, as to a clause
permitting the assured to "increase" his insurance. An
insurer whose policy is to cease to cover upon any other
insurance being effected on the insured property has no
interest in giving permission to his assured to effect other
insurance. Such permission is only relevant to prevent
the avoidance, by the operation of statutory condition 8,
of the existing insurance if further insurance is effected.
But under a policy such as I am now considering, that result
would be effected by the terms of the policy itself.

Accordingly, a provision that the policy will cease to
attach if other insurance is effected, and a provision in the
same policy that the assured may "increase" his insurance,
assuming, as it does, that the policy which contains that
permission will continue, are prima facie antagonistic. It
is therefore necessary, in the case at bar, to scrutinize these
provisions to see if the repugnancy may be resolved.

(1) (1899) 29 Can. S.C.R. 577. (2) [19381 2 DL.R. 273.
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1952 The words "autrement assur6" which, according to
PHENIX Larousse, are the equivalent of "d'une autre fagon assur6,"

V.
TRAvELERS considered apart from any context, are capable of more

FIRE INS. . than one meaning, namely, that the interest of the assured
Kellock J. (1) is not already insured; (2) will not be insured by any

other insurer at the time of loss; (3) will not be covered
by insurance taken out at the instance of any other person.

The appellant contends for still another meaning,
namely, that, as put in its factum,
not insured otherwise than in virtue of the blanket coverage provided
by the appellant's policy.

This contention is explained to mean that if at the time
of any loss there is in existence any other insurance effected
by the assured on the goods which does not cover the entire
contents and which is not of the same "forme, teneur et
portie" as the appellant's policy, the goods, or any specific
part of them so covered, will be "autrement assur6" within
the meaning of the appellant's policy and not covered
thereby.

This meaning for which the appellant contends is not,
as already pointed out, a meaning which the words in
question bear when taken by themselves without a context.
Such a result is only to be reached by reading into para. 1
words which are not there, but which are to be found only
in para. 4. To reach such a result it is necessary for the
appellant, as it does, to contend further that the same
words are also to be read into para. 5 so as to qualify the
permission provided by that paragraph. Unless the clear
language of para. 5 is to be thus modified, this whole con-
tention falls. There are, in my view, a number of reasons
why the contention cannot be accepted.

In the first place, unlike the words in question in para. 1,
which are capable of more than meaning, the language used
in para. 5 is perfectly clear and proceeds on the basis
that if the permission which it contains is acted upon,
either in the continuance of insurance already existing
upon the goods at the date of issue of appellant's policy
or by the placing of additional insurance, the insurance
provided by the appellant's policy and those of the other
members of the group will remain in force. No other
effect can be given to the word "augmenter."
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Further, the words which Mr. Campbell seeks to read 1952

into para. 5 are to be found only in para. 4, and it is to be PENIX

observed that para. 5 expressly refers to para. 4, but for TmVELERS

one purpose only, namely, to make it perfectly clear that FIRE INS. Co

the permission given by para. 5 to "diminuer" the total Kellock J.

amount of insurance is not to free the assured from the
obligation imposed upon him by para. 4, to keep in force
insurance to the extent of $100,000 at least. The reference
to the latter paragraph has nothing at all to do with
"augmenting" the insurance beyond $100,000.

Again, it is to be observed that the notice which is dis-
pensed with by para. 5 is notice with respect to "any"
insurance, even though already in existence. As paras. 1
to 5 inclusive are not to be found in the standard printed
portion of the policy but are specially typed-in clauses, it
would be the merest chance that existing insurance at the
time the appellant's policy was effected would be found
to be of the same "forme, teneur et port6e." This con-
sideration alone is sufficient to show that the parties had
no intention, when providing for renunciation of notice
with respect to "toute" insurance, of using that word
in any sense other than the word ordinarily bears, namely,
that permission was granted to the assured to maintain
"any" existing insurance, whether blanket or covering
specific goods only, no matter what the form of the contract.
It follows that the intention was the same with respect to
subsequent insurance. It may be observed also at this
point that the same considerations render inapt the first
two possible meanings of the language of para. 1 set out
above.

Mr. Campbell argues, however, that the respondent, by
its act in effecting the respondent's policy, adopted the
construction of the appellant's policy for which he contends.
Mr. Campbell says that the respondent's policy was for
the full value of the specific property to which it applied
and that the assured thus recognized that the appellant's
policy no longer applied to that property.

In considering this contention, it will be convenient to
refer first to the other insurance effected by the assured
on May 31, 1940, on specific property, namely, the policy
for $3,000 in the Phoenix of London upon property loaned
to the assured by a number of named firms for exhibition
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1952 purposes. The actual loss with respect to this last-mentioned
PHENIX property due to the fire in question, which occurred on

TAVELRS June 2, 1940, was $5,248.19. It would appear hardly likely
PIE INS. CO. that the assured, in effecting a policy for only $3,000 on

Kellock J. this property, did so with the intention that he would
thereby bring about a situation in which the policies of
the appellant and the other members of the group would
cease to attach to this property, thereby causing this
property to be uninsured for over forty per cent of its value.
I do not think, with respect, that it can be reasonably
argued that the assured had any such intention, or that
its intention was other than to provide, by the additional
insurance, ample coverage in case the protection provided
by the group policies should prove insufficient under any
circumstances.

It is further to be observed that the Phoenix of London
policy was for a term of sixteen days only, and it is hardly
likely that it was contemplated there would be any change
in the composition of the articles on exhibit during this
period.

When one comes to the situation under the respondent's
policy, which was issued on February 22, 1940, within
approximately two weeks of the appellant's policy, it is to
be observed that it was to run for a period of three years,
and while the face amount of the policy may have been
the value at the date of its issue of the particular goods
of that description which were actually on the premises at
that time. The itemized list formed no part of the policy
delivered to the assured, and the description of the property
insured was not limited to particular items then on the
premises, but was a coverage generally of
meubles faisant partie des collections du mus~e de 1'cole du Meuble.

These collections might run to much more or much
less in value than $10,000 as the composition thereof might
change from time to time within the three-year period. In
these circumstances, I am unable, with respect, to see any
ground upon which a court could be asked to find that the
assured had "adopted" a construction of the appellant's
policy which, for reasons already given, that policy cannot
on its own language reasonably bear.
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It is further suggested that the permission granted by 1
para. 5 may be restricted to additional insurance on the PHENIX

V.
buildings only, and thus bring about a result under which TAVELES

the paragraph does not come in any way in conflict with FIRE INS. Co.

the language of para. 1 with respect to contents. In my Kellock J.
opinion, it is sufficient to say that para. 5 does not purport
to be limited to additional insurance on buildings and the
appellant does not so contend.

As to the suggestion that the "montant total" would be
increased if specific insurance were placed on some items,
with the result that the appellant's insurance remained on
the remainder, this may be true enough, but the idea behind
the paragraph is that if the permission is acted upon the
result will be, in all cases, more protection for the assured,
not less. The Phoenix of London policy affords a good
example. When it was effected the total insurance on the
contents became $103,000, but under the appellant's con-
tention, the result was that $2,542 value became uninsured.
Such a situation might well be aggravated if further insur-
ance were placed on other specific goods. Moreover, had
the Phoenix of London policy covered all the contents,
instead of being limited to part only, the result, according
to the argument of the appellant, would have been that
the appellant and its group would have ceased to be on
the risk, and the assured would have been left with $3,000
insurance only. To be consistent, Mr. Campbell was
obliged to go, and did go, this far. Thus, in seeking to
"augment" his total insurance with the permission granted
by para. 5 so to do, the assured would have actually reduced
his protection almost to the vanishing point. The parties
might, of course, have so contracted, but only, in my view,
by clear words not to be found at all in para. 5 as it stands.
Such a result can, in my opinion, be reached only by read-
ing into the paragraph words which are not there, in
violation of the fundamental canon of construction applic-
able to a contract of this nature, namely, that it is to be
construed contra proferentem.

With respect to the third of the possible meanings of
the words "autrement assur" set out above, paras. 2 and
3 of the appellant's policy are relevant. Under their pro-
visions the insurance is to extend to everything belonging
to the assured, as well as to goods which it has sold but
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1952 not delivered and goods in its possession on consignment
PHENIX or for repair or on any basis involving responsibility on

TmmEL the part of the assured for them. The insurance is also to
FMIE INS. CO. cover goods bought on "conditional sale" contracts. In

Kellock J. any of these situations where the assured would not have
an absolute title, it might very well be that, in many
instances, insurance would have been placed on the goods
by the other persons interested in them, such as, for
instance, by an unpaid vendor. It is not unusual in such
circumstances for an unpaid vendor in his insurance to
cover also the interest of the purchaser in the goods. An
example of such a situation is afforded by the circumstances
in Keefer v. Phoenix Ins. Co. (1).

It may very well have been in the contemplation of the
parties in the case at bar that the appellant's policy should
not apply in similar circumstances so as to oblige the
appellant and the other members of the group to contribute
in any way to indemnify the assured when its interest
would be covered by such other insurance. This view of
the language of para. 1 acquires additional strength from
the fact that under para. 5 it is "I'assurie" who is author-
ized to augment or diminish the total amount of "ses
assurances."

This is a reasonable construction of the language used,
and when the policy is so construed all its provisions are
brought into harmony. If for any reason, however, this is
not the true view, the result, in my opinion, is that the
ambiguous words to be found in para. 1 cannot stand with
the clear language actually used in para. 5, and being
repugnant thereto, they fall to the ground. It is impossible
to write out of the policy the clear provisions of para. 5
or to amend it so as to give to the ambiguous words of
para. 1 the meaning for which the appellant contends.

The insurance provided by the respondent's policy,
therefore, being authorized by the terms of para. 5, it came
within the words "any other insurance on the property
herein described" (that is, described in the appellant's
policy) in statutory condition 9, and the appellant is
bound to contribute rateably with respect to the loss.

(1) (1900) 31 Can. S.C.R. 144.
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The appellant next contends that the respondent was 1952
in any event not entitled to sue, as the "subrogation" in PHENIX

writing. is signed only by the president of the assured, TRAvEERS

whereas the incorporating statute, 16 Geo. V, c. 49, s. 4, FIRE INS. CO.

prescribes as follows: Kellock J.
The signatures of the president or of the vice-president and of the

secretary-treasurer shall suffice in all legal matters of the corporation.

Assuming that this contention is well taken, the Govern-
ment of the Province of Quebec, to whom the loss is pay-
able under the policy, is also a party, and the document as
executed was authorized by Order in Council. In Guerin
v. Manchester (1), it was held that a party to whom, as
in the case at bar, loss under a fire insurance policy is
payable, is entitled to sue and that this right of action
may be assigned. In the case at bar, the provisions of
Articles 1570 and 1571 of the Civil Code were met, so that
the appellant is in a position to maintain its action claim-
ing through the Government of the Province, regardless
of any defect in his title as claiming through the assured;
Bank of Toronto v. St. Lawrence Fire Ins. Co. (2). I think,
therefore, the appeal should be dismissed with costs.

ESTEY J.:-La Corporation des Pcoles Techniques ou
Professionnelles, the insured, entered into contracts of
insurance, identical in terms, with the appellant and
several other companies on February 7, 1940, for a total
insurance of $250,000, apportioned $150,000 upon the
buildings and $100,000 on the contents. The appellant's
share was $150,000.

On February 22, 1940, the insured entered into a contract
of insurance with the respondent in the sum of $10,000
on the "Objets d'Art et des meubles faisant partie des
collections du mus6e de l'Icole du Meuble, . . . ." (here-
inafter referred to as "objets d'art"). These were a part
of the contents of the building and initially included under
the appellant's policy.

On June 2, 1940, a fire occurred by which the insured
suffered a total loss of $83,922.67 in respect of both build-
ings and contents. The loss of the "objets d'art," etc., as
insured by the respondent, totalled $7,070.53. The respond-
ent paid the full amount and, as the appellant denied any

(1) (1899) 29 Can. S.C.R. 139.
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1952 liability to pay a pro rata share, this action is brought to
PERNIX recover that share in the sum of $1,939.85. If liability be

Tnsviin found, the amount of $1,939.85 is not contested.
FIRE 1NS. CO. The learned trial judge dismissed the action. The

EsteyJ. majority of the Appellate Court (1), Mr. Justice St-Jacques
and Mr. Justice Hyde dissenting, allowed the appeal.

The appellant's policy provided:
L'on entendra
1' par bitiments: les immeubles mgmes, leurs annexes et allonges

communicantes, les couloirs reliant les bitiments, les chemin6es et le
tunnel, et tout aminagement fixe 6 l'int6rieur et h l'ext6rieur.

. 2* par contenu: tout ce qui se trouve dans les immeubles et qui
n'est pas autrement assurA. A titre indicatif seulement: l'ameublement,
les livres, les cauvres d'art, les objets ex6cutis ou en voie d'ex6cution,
. . . . les objets exclus par Particle 7 des conditions statutaires reprodui-
tes dans Ia police et, enfin, les effets et les choses appartenant aux Mlives
et aux professeurs.

The appellant contends that, by virtue of the words "qui
n'est pas autrement assur6," when the respondent placed its
insurance on "objets d'art" these "objets" were no longer
covered by its policy.

The respondent contends that appellant consented to
this further insurance within the meaning of Statutory
Conditions Nos. 8 and 9 and, therefore, the appellant and
its co-insurers must pay a pro rata share of the loss; that,
in so far as the words "qui n'est pas autrement assur" be
relied upon to prevent that result, they constitute a
variation of Condition No. 9 which, not being endorsed
on the policy in conspicuous type and in ink of different
colour, as required by s. 241 of the Insurance Act (R.S.Q.
1941, c. 299), is not binding upon the insured.

The appellant's policy also provided:
L'assuree s'engage & maintenir en vigueur une assurance de mgmes

forme, teneur et port6e au montant total de $250,000, divis4 & raison de
$150,000 sur les bitiments et de $100,000 sur le contenu. . Bi elle ne se
conforme pas A cette convention, Fassur6e deviendra co-assureur pour
le dificit.

This policy further provided:
L'assur~e est autoris6e:

a) & augmenter ou I diminuer le montant total de ses assurances
sans en avertir les assureurs; ceux-ci renoncent au priavis pour
toute assurance souscrite antrieurement ou postdrieurement au
prisent contrat. Cette prdrogative ne lib6rera pas 'aassur6e,
cependant, de Ia convention relative au montant minimum
d'assurance mentionn6 pr&c6demment.

(1) Q.R. [1951] K.B. 224.
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The relevant paragraphs in the appellant's policy quoted 1952

above are, for convenience, hereinafter referred to as paras. PHENIX
V.1, 2 and 3. The words "bAtiments" and "contenu," in the TRAVEazS

first paragraph, are described with such particularity as to Fm Ins. Co.

leave no doubt but that they were prepared in a manner Estey J.

to justify the adoption of Lord Watson's view that they
should be regarded as "the deliberate act of both parties."
Birrell v. Dryer (1).

The possibility of further insurance upon both buildings
and contents, or either, was obviously present to the minds
of the parties as they completed the contracts of insurance
of which the appellant's is one. Only in relation to the
contents did they adopt the words "qui n'est pas autrement
assur" and make them part of the sentence describing
the subject matter and the peril insured. Though expressed
in the past tense, the parties have construed these words
as referring to insurance to be subsequently placed. As
insurer, the appellant has so construed these words, at least
from the moment this claim was made. That the insured
so construed them from the outset is evidenced by the
fact that within fifteen days after the appellant's policy
became effective it insured the "objets d'art" up to their
full insurable value. A few months later, May 31, 1940,
the insured entered into a still further contract of insurance
with the Phoenix Assurance Company, Limited of London,
England, upon certain contents loaned to the institution.
At the time the appellant's policy was taken out there was
no other insurance upon the property. It should also
be noted that the respondent has brought this action on
the basis that these words applied to subsequent insurance
and has so contended throughout this litigation.

When the parties are in agreement as to the meaning of
a provision, a court, in the absence of compelling reasons
to the contrary, should construe the document in accord
therewith. Adolph Lumber Company v. Meadow Creek
Lumber Company (2), Forbes v. Watt (3); Pollock on
Contracts, 13th Ed., 373.

(1) (1884) 9 App. Cas. 345 at 354. (3) (1872) L.R. 2 Sc. App.
(2) (1919) 58 Can. S.C.R. 306 214 at 216.

at 307.
60659-7
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1952 On the basis of this construction, and leaving aside, for
PHENIX the moment, the respondent's contention, the position here

TrAm.ERs is not unlike that where the steamer "Baltic" was insured
PIu INS. Co. against fire "whilst running on the inland lakes, rivers and

Estey J. canals during the season of navigation" and when "laid up
in a place of safety during winter months from any extra
hazardous building." The ship had been laid up for a
period of approximately three years prior to the fire and
it was held that in that circumstance the ship was not
covered. Mr. Justice Sedgewick wrote the judgment of
the Court and stated:

The stipulation in question is in no sense a condition but rather a
description of the subject matter insured. It is descriptive of and has
reference solely to the risk covered by the policy and not to the happening
of an event which by the statutory conditions would render the policy
void. The statute, therefore, does not apply.

The London Assurance Corporation v. The Great
Northern Transit Company (1).

Where the policies insuring ten houses contained a pro-
vision "while occcupied by . . . . as a dwelling-house,"
it was held that if, at the time of the loss, one of the houses
was unoccupied or otherwise used, it was not covered.

While vacant, as they were for many months prior to, and at the
time of, the fire because of failure to rent them, the houses in respect of
which it has been held that the plaintiffs cannot recover did not answer
the description of the subject matter in the policy and were therefore
not covered by the insurance.

Mr. Justice Anglin (later C.J.) in Ross v. Scottish Union
and National Insurance Company (2).

In a fire insurance policy the words "only while the
premises are occupied as a private dwelling" were held
to be words of description. Riddell J.A. stated:

Unless there is something in the policy itself or in the legislation
to take the present out of the authority of the cases cited, the company
have a perfect defence, as the building at the time of the fire was not
,'occupied as a private dwelling," it was not occupied at all . . . . what is
suggested as such is not a stipulation at all, it is part of the description of
the property insured as the cases cited above conclusively compel us
to hold.

Cooper v. Toronto Casualty Ins. Co. (3).

(1) (1899) 29 Can. S.C.R. 577 (2) (1918) 58 Can. S.C.R.
at 584. 169 at 179.

(3) [19281 2 D.L.R. 1007 at 1008.
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See also Schmidt v. Home Insurance Co. (1). 1952

The contract of insurance must describe the property PHENIX
and the risk or peril insured against. It was the "Baltic," TRAVEIEB8
not at all times, but as described in the policy, that con- FIRE INS. CO.

stituted the subject matter and the peril insured against. Estey J.
In the same manner it was the houses only while occupied.
These are distinguishable from those cases where there
is a description of the property and the peril and then,
in the contract, a provision that the risk will be varied or
altered by the failure on the part of the insured to maintain
or observe an undertaking on its part. In W. Malcolm
Mackay Company v. British America Assurance Company
(2), the policy insuring lumber against loss or damage
by fire contained the following clause:

Warranted by the insured that a clear space of 300 feet shall be
maintained between the property hereby insured and any standing wood,
brush or forest and any sawmill or other special hazard.

Duff J. (later C.J.) stated at p. 344:
The description embraces, I think, any lumber of the insured company

so situated, and the clause in question cannot, I think, be read as import-
ing merely a qualification of this description. I think it is a warranty
against the presence of any of the lumber of the insured company within
the prohibited space.

See also St. Paul Lumber Company, Limited v. British
Crown Assurance Corporation, Limited (3); Fidelity-
Phenix Fire Insurance Company of New York v. McPher-
son (4); Palatine Ins. Co. v. Gregory .(5).

Parties are at liberty to select the subject matter and
peril to be insured. In so far as the words chosen con-
stitute a part of the description, they are not, under the
foregoing authorities, a stipulation within the meaning of
s. 240 of the Quebec Insurance Act. In appellant's policy,
that portion of the description here in question reads:
par contenu: tout ce qui se trouve dans les immeubles et qui n'est pas
autrement assur6.

The last portion of this sentence is an essential part
of the description and, as such, does not constitute a stipu-
lation within the meaning of s. 240. In the Cooper case
supra Mr. Justice Middleton expressed his disapproval of

(1) [1934] 2 D.L.R. 78. (3) [19231 S.C.R. 515.
(2) [19231 S.C.R. 335. (4) [19241 S.C.R. 666.

(5) [1926] 1 D.L.R. 792.
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1952 this distinction and suggested legislative action. Ontario
PHENIx thereafter amended its s. 106(1), corresponding to s. 240

Tmu Eas of the Quebec Act, by adding thereto the words:
FmE INs. Co. nor shall anything contained in the description of the subject matter of

ste j. the insurance be effective in so far as it is inconsistent with, varies,
modifies or avoids such condition.

1929 S. of 0., c. 53, s. 12(1).
This amendment was considered in Renshaw v. Phoenix

Insurance Company (1). Section 240 of the Quebec Act
does not contain a provision similar in effect to that con-
tained in the Ontario amendment of 1929.

The foregoing constitutes an answer to the respondent's
contention which may be summarized as follows:

The contents of the buildings were insured from February 7th to
February 22nd, 1940. On that day, additional insurance was placed on
some of the contents, with the permission of the Defendant. Condition 8
had been complied with. So had condition 9, and "on the happening
of any loss or damage", the Defendant is "liable only for the payment
of a rateable proportion of such loss or damage."

When, on February 22, 1940, the respondent's policy
became effective, the coverage under the appellant's policy
upon the same contents was automatically removed. There
never was a moment when the appellant's and respondent's
policies covered the same contents. That was the position
at the time of the loss and, therefore, the provisions of
Conditions 8 and 9, which contemplate at the time of the
loss an enforceable coverage of the same property, have no
relevancy. Home Insurance Co. of New York v. Gavel (2).

The parties hereto do not agree as to the effect of the
consent to further insurance provided for in para. 3. The
appellant sought to restrict its meaning to only those
policies which are "de m~mes forme, teneur et port6e" as
its own. The respondent, however, contends that the
provisions of para. 3 are sufficiently comprehensive to apply
to its policy.

The respondent's view relative to the construction of
para. 3 is more in accord with the language used. This
para. 3 is phrased in rather general terms and the words
"le montant total de ses assurances" do not suggest they
are limited in their application to "(le) montant total de
$250,000" in para. 2 and do not import into para. 3 the

(1) (1943) 10 Ins. L.R. 92. (2) [19271 S.C.R. 481.
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words "de mimes forme, teneur et portie" from para. 2. 1952
The language of para. 3 appears sufficiently comprehensive PHENIX

V.to cover the appellant's consent to respondent's policy. T vEzRs

If, however, we assume, as the respondent contends, FIRE INS. CO.

that the appellant, by virtue of para. 3, consented to the Estey J.

former's policy, that does not alter the position. The
language of both policies, including the words "qui n'est
pas autrement assur6," notwithstanding the consent,
remains the same. In the result, the consent, in relation
to respondent's policy, is of no effect and may be looked
upon as surplus. This construction does not involve any
repugnancy between paras. 1 and 3. Even if these para-
graphs be construed in a manner that recognizes some
repugnancy, that construction should be avoided, if reason-
ably possible. Here the language of para. 1 is specific,
while that of para. 3 is general. If the general terms of
the latter be construed not to apply to the words "qui n'est
pas autrement assur6," thereby avoiding the suggested
repugnancy, that should be done, particularly if consistent
with the intention of the parties as disclosed in relation to
the contract as a whole. As stated in the oft-quoted maxim
of Bacon, Rule 10:
for all words, whether they be in deeds or statutes, or otherwise, if they
be general and not express and precise, shall be restrained unto the fitness
of the matter or person.

Moreover, the parties to a contract must be presumed
to have attributed a meaning and purpose to its several
parts which, when read together, constitute a complete
consistent contract and, therefore, repugnancy should be,
if reasonably possible, avoided.

This construction, which so limits the general words of
para. 3, appears to be most in accord with the intention of
the parties, as it would appear they never intended, by
this general provision, to contradict the specific words "qui
n'est pas autrement assur6." Moreover, this construction
does not nullify nor indeed eliminate the necessity for para.
3. The parties, as they completed appellant's contract,
would contemplate other insurance in general which would
include other policies on the buildings only, or upon the
buildings and contents, in language identical to that of the
appellant, or otherwise. It is clear that the consent in
para. 3 would have meaning and effect as to some of these

221



SUPREME COURT OF CANADA

1952 and it is unnecessary here to construe its precise effect in
PREmH x relation to all of them. It is sufficient to observe its effect

TRAvERS in relation to the respondent's policy in question in this
FaE INS. Co. litigation.

Estey J. It should be noted that under the appellant's policy the
total coverage throughout remained the same. When the
respondent's policy became effective it alone covered the
contents therein specified, but, by virtue of the appellant's
policy remaining in total the same, there was a larger
coverage upon the contents.

The policy with the Phoenix Assurance Company,
Limited of London, England, placed by the insured on
certain borrowed chattels was not equal to the full insur-
able value of this borrowed property. It was the right of
the insured to place such amount thereon as it might decide
and no conclusion can be drawn therefrom such as in the
respondent's policy, which covered the specified contents
up to their full insurable value. The appellant did make
an ex gratia payment on account of the loss suffered by
the insured, but neither this nor the foregoing circumstance
is of assistance in determining the issues raised in this
litigation.

The words "qui n'est pas autrement assure are a part
of the sentence describing the subject matter and peril
insured. They limit or qualify that subject matter or peril,
but are nevertheless a part of the description. They are
not, in this policy, a stipulation contrary to any provision,
or any variation, addition or omission to Statutory Condi-
tions 8 and 9 within the meaning of s. 240 of the Quebec
Insurance Act.

The appeal is allowed with costs.

Appeal allowed with costs.

Solicitors for the appellant: Brais, Campbell & Mercier.

Solicitors for the respondent: Hackett, Mulvena &
Hackett.
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JAMES GOODFELLOW ROBSON 1952
(APPELLANT) ..................... APPELLANT; *Feb. 20, 21

*April 22
AND

THE MINISTER OF NATIONAL RESPONDENT.
REVENUE (RESPONDENT) ........

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Taxation-Revenue-Income Tax-Shareholder-Distribution of profits in
form of stock in another company-Capital or Income-Liability of
shareholder to Income Tax-Income War Tax Act, R.S.C. 1927, c. 97,
s. 3(1).

The appellant was the president and principal shareholder of the Timber-
land Lumber Co. which in 1938 purchased from funds representing
accumulated profits, shares of the Salmon River Logging Co. at $100
per share. The latter company accumulated substantial profits from
the date of purchase until 1944 when Timberland sold the shares to its
own shareholders in proportion to their holdings at $100 per share. In
1945 the shareholders disposed of the shares at $750 each. The
appellant having been assessed for the year 1944 on the estimated
market value of the Salmon River Logging Co. shares, less the cost
of the shares to him, as a dividend deemed to have been received from
Timberland, appealed to the Exchequer Court of Canada which
affirmed the assessment.

Held: 1. The difference between the price paid to Timberland by its
shareholders for the Salmon River shares and their true value was
an annual net profit or gain in the sense of being a dividend or profit
directly received from stocks within the meaning of s. 3(1) of the
Income War Tax Act.

2. The shares sold were not an accretion of capital but a dividend paid in
money's worth and represented taxable income. Pool v. The Guardian
Investment Trust Co. [1922) A.C. 347, approved in Commissioners of
Inland Revenue v. Fisher's Executors, [1926] A.C. 395 at 403; Weight
v. Salmon, 19 T.C. 174 at 193, 194.

3. It was a profit in 1944 when the money's worth was received and not
in 1945 when the shares were sold. It was an immediate distribution
of profits and not a declaration of a distribution payable at some
subsequent time.

4. On all the evidence the value of $600 per share as found by the trial
judge was a fair and just figure.

Judgment of the Exchequer Court of Canada [19511 Ex. C.R. 201, affirmed.

APPEAL from the judgment of the Exchequer Court of
Canada (1) Sidney Smith J., Deputy Judge, affirming an
assessment made against the appellant under the Income
War Tax Act for the year 1944.

*PRESENT: Rinfret C.J. and Kerwin, Taschereau, Rand and Fauteux

(1) [19511 Ex. C.R. 201.
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1952 J. L. Lawrence for the appellant. The 580 shares did
ROBSON not have a value in excess of $580,000 but if so the excess

V. value was not a dividend or deemed to be a dividend under
MINISTEB

oP the Income War Tax Act. Such excess value was not
N"n income of the appellant under s. 3 of the Act or under

- any other provision of the Act and in any event no income
in respect thereto was received by the appellant in 1944.
The object of the sale by Timberland was to secure
needed funds and not to distribute profits and was a bona
fide sale. None of the reasons given by the appellant for
the sale to its shareholders were contradicted in evidence
and the trial judge made no finding of fraud or dishonesty.
The Court should not submit its judgment for the judgment
of businessmen in business matters. Hirsche v. Sims (1).
Timberland is a separate legal entity from its share-
holders and the sale should be considered as a contract
between independent parties. Salomon v. Salomon & Co.
(2); Pioneer Laundry and Dry Cleaners Ltd. v. Minister
of National Revenue (3).

The shares of Salmon River held by Timberland were a
capital asset of Timberland. The shares were purchased
to give an enduring benefit to Timberland. Any profit
made on the sale of the shares would not be income of
Timberland. British Insulated & Helsby Cables v. Ather-
ton (4); Minister National Revenue v. Dominion Natural
Gas Co. Ltd. (5); Southern v. Borax Consolidated Ltd. (6).

Capital is not defined in the Income War Tax Act but if
an asset does not come under the head of inventory, that is
the property in which a company trades, then for all the
purposes of the Act it should be treated as capital. In
England capital invested in inventory is called circulating
capital as opposed to fixed capital. Shaw and Baker "The
law of Income Tax" 1937, p. 154; Inland Revenue Commsr.
v. Blott (7). The attitude of Parliament towards the sale
by a company of its assets to its shareholders is shown in
s. 32B of the Income War Tax Act. The respondent has
made no attempt to rely on this section and the reason is
obvious because the sale of the shares of Salmon River by

(1) [18941 A.C. 654. (5) [19411 S.C.R. 19.
(2) [18971 A.C. 22. (6) [1940] 4 All E.R. 412.
(3) [19401 A.C. 127. (7) [1920] 1 K.B. 114;
(4) [1926] A.C. 205. [19201 A.C. 171 at 194.
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Timberland would not create income of Timberland. If 1952

s. 3 is to be interpreted as found by the trial judge then ROBSON
s. 32B is unnecessary and that would not logically follow MINISTER
since Parliament is presumed to know the law. Queen v. Or
Walford (1); Young & Co. v. Mayor of Royal Leamington REVENUE
Spa (2). The inclusion in s. 32B of the words "which
assets if sold at the market price would create income of
the corporation within the meaning of this Act" clearly
indicate that only where a corporation receives or would
receive income can a shareholder be deemed to receive a
dividend. This is a step beyond the provisions of s. 3 and
obviously it is as far as Parliament intended to go. The
trial judge has gone far beyond s. 32B in holding that
similar provisions should apply in every sale by a corpora-
tion of assets to its shareholders whether or not such sale
would create income of the corporation.

A company is not competent to declare a dividend except
in accordance with its authorized procedure. Bouch v.
Sproule (3). The extract from the Articles of Association
as filed requires a recommendation by the directors and
a declaration by the company in general meeting in order
to declare a dividend. This was not done. What the
company declares a certain translation to be that it is; if
it declares it to be a dividend then it is a dividend; if it
declares it to be a sale it is a sale and not a dividend.
Commsr. of Inland Revenue v. Blott (4); Commsr. of
Inland Revenue v. Fishers Executors (5).

The resolutions of Timberland were for a sale only and
were approved by Salmon River and by Green Point only
on that basis. The real and only purpose was to effect a
sale and this would be so even though the shares were sold
at an under-valuation and even though the shareholders
contemplated a benefit to themselves as well as Timberland.

S. 3 must be strictly construed. The relevant words
apply to a dividend not to a sale. If Parliament had
intended s. 3 to apply to a transaction such as this it would
have enacted legislation such as is found in s. 8 (1). Under
that section the sale might attract taxation yet that section
does not declare the transaction to be a dividend or even

(1) (1846) 9 QB. 626 at 635. (3) (1887) 12 A.C. 385.
(2) [18831 App. Cas. 517 at 526. (4) [19201 2 K.B. 657.

(5) [19261 A.C. 395.
60660-1
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1952 presumed to be a dividend. No such words appear in the
Rosson Act as it existed in 1944 and should not be read into the

V. Act. Parkington v. A.-G. (1); Brooks v. Commsr. of
MINISTEB

oF Inland Revenue (2); Canadian Eagle Oil Co. v. The King
NT'ona (3); Taplin v. Commsr. of Internal Revenue (4).

W. R. Jackett Q.C. and F. J. Cross for the respondent.

The appellant received the profit arising from the pur-
chase of the Salmon River shares as a shareholder of
Timberland and as a profit from his Timberland shares
even though the profit arose out of a sale transaction and
was received as a free distribution. Weight v. Salmon (5);
Ede v. Wilson and Cornwall (6). He received the profits
arising from the purchase in the year he purchased the
shares. Gold Coast Selection Trust v. Humphrey (7).

The profit received by the appellant was properly in-
cluded in computing his income for the 1944 taxation year
by virtue of s. 3 as being a dividend or profit directly or
indirectly received in the year from stocks or other invest-
ments, Commsr. of Inland Revenue v. Blott (8), and the
amount of the profit as fixed by the Minister and trial
judge is justified on the evidence.

The judgment of the Chief Justice, Kerwin, Taschereau
and Fauteux, JJ. was delivered by:-

KERwIN J.:-This appeal is concerned with the assess-
ment to income tax of the appellant under the Income War
Tax Act in the year 1944. I agree with the reasons for
judgment of the trial judge except that I find no occasion
to consider any of the decisions in the Courts of the United
States referred to by him.

His findings of fact are the only possible ones on the
evidence. The appellant was the President and Managing
Director of Timberland Lumber Co. Ltd., and its principal
shareholder. That company had obtained 100 shares, at
$100 each, of Salmon River Logging Company Limited,
which latter had profits after payment of taxes in each
of the years 1938 to 1943 inclusive, of various amounts
ranging from about $65,000 to about $126,000. Timber-

(1) (1869) L.R. 4 HL. 100. (5) (1934) 19 T.C. 174.
(2) (1914) 7 T.C. 236. (6) [19451 1 All E.R. 367.
(3) (1946) 27 T.C. 205 at 208. (7) [19481 A.C. 459 at 469.
(4) (1930) 41 Fed. R. 2d 454. (8) [1921] A.C. 171 at 194, 196.
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land held earned profits and the object of its shareholders, 1952

including the appellant, was to distribute those profits. RossoN

This is made quite clear from the company's annual state- Mmsm

ments and the letters to the Income Tax Inspector from oF
the firm that acted as auditors of that company and also RvNUF

of the Salmon River Company. These letters also show Kerwin J.

that originally it was the intention to declare a dividend
of the Salmon River shares to the shareholders of Timber-
land. What was finally done was that Timberland sold
to its shareholders, in proportion to their holdings, the
Salmon River shares at $100 per share. The shareholders,
including the appellant, thus secured shares that repre-
sented profits and which profits had never been capitalized
by Timberland.

Upon these facts the case falls within subsection 1 of s. 3
of the Income War Tax Act because the difference between
the price paid to Timberland by its shareholders of $100
for each share of the Salmon River Company and the true
value was an annual net profit or gain in the sense of being
a dividend or profit directly or indirectly received from
stocks within that part of subsection 1 of s. 3 of the Act,
reading as follows:-
and shall include the interest, dividends or profits directly or indirectly
received from money at interest upon any security or without security, or
from stocks, or from any other investment, and, whether such gains or
profits are divided or distributed or not, and also the annual profit or gain
from any other source.

Mr. Lawrence suggested that this should be read:-
"The interest * * * received from money at interest upon
any security or without security * * * dividends from stocks
* * * profits from any other investment." This, however,
is not the correct interpretation as what is included is:
(a) the interest, dividends or profits directly or indirectly
received from money at interest upon any security or
without security: and (b) the interest, dividends or profits
directly or indirectly received from stocks or from any other
investment. The same construction results from a con-
sideration of the French version of the text:-
et doit comprendre 1'intirft, les dividendes ou profits directement ou
indirectement requs de fonds places A intir~t sur toutes valeurs ou sans
garantie, ou d'actions, ou de tout autre placement, et, que ces gains ou
profits soient partag~s ou distribuds ou non, et aussi les profits ou gains
annuels ddrivds de toute autre source, y compris.

60600-11
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1952 The distribution of the shares by Timberland was not a
RoBsoN distribution of capital of that company. As the corre-

V. spondence and -the balance sheets of Timberland show,MINISTER
OP those shares were not an accretion of capital but were a

NATIONA dividend paid in money's worth and represented taxableREVENUE
- income: Pool v. The Guardian Investment Trust Co.

Kerwin J (1), a decision of Sankey J., as he then was, approved,
although distinguished, in Commissioners of Inland
Revenue v. Fisher's Executors (2), by Viscount Cave, at
403, with the concurrence of Lord Atkinson. Here, as in
the Pool case, the distributing company distributed, not
shares in its own stock, but shares in the stock of another
company. The fact that the shares were not freely dis-
tributed but were purchased at $100 per share means only
that each shareholder, including the appellant, was receiving
a profit to the extent of the difference between the price
he could get for it and the price he had actually paid:
Weight v. Salmon (3), at pp. 193, 194, per Lord Atkin,
with whom all the other peers agreed. Furthermore, it was
a profit in 1944 when the money's worth was received and
not in 1945 when each share was sold for $750. It was an
immediate distribution of profits and not a declaration of a
distribution payable at some subsequent time such as was
found in Associated Insulation Products Ltd. v. Golder (4).

On the evidence the true value was properly fixed by the
trial judge at $600 per share in 1944. The appellant called
as a witness Mr. J. C. Wilson, a member of the firm of
auditors that acted for both companies. He fixed the value
at $113 per share but, as the trial judge points out, the
letter of June 20, 1944, from Mr. Wilson's firm to the
Income Tax Inspector disagrees with his view at the trial
that in 1944 the outlook for Salmon River was a poor one,
since that letter states: "It appears that Salmon River
will accumulate funds fairly rapidly from now on." The
trial judge, therefore, declined to accept Mr. Wilson's
estimate and with that conclusion I agree. Mr. Beer, called
on behalf of the respondent, put the book value at approxi-
mately $400 with the value computed on earnings at some-
thing more, and he testified that in arriving at that figure

(1) [19221 1 K.B. 347. (3) (1935) 19 T.C. 174;
(2) [19261 A.C. 395. 51 T.L.R. 333.

(4) [1944] 2 All E.R. 203.
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he had made no allowance for wartime appreciation in 1952

fixed assets due to rising prices. On all the evidence $600 ROBSON

per share is a fair and just figure and the appellant is MNISTER

liable to income tax imposed upon the difference between NAONAL
that amount and the sum of $100 paid by the appellant on REVENuH

his purchase from Timberland of each share of Salmon Kerwin J.
River.

In this view of the matter, I find it unnecessary to deal
with the respondent's contention that section 18 of the Act
also applies. The appeal should be dismissed with costs.

RAND J.:-The investment by the Timberland Company
in the Salmon River Company was made from funds repre-
senting accumulated profits; and if the shares so obtained
had been distributed among the shareholders of Timber-
land there can be no doubt that they would have been
income within the meaning of s. 3 of The Income War Tax
Act as "dividends or profits directly or indirectly received
. . . . from stocks". In Pool v. The Guardian Inv. Com-

pany (1), such a distribution took place and the judgment
of Sankey J. (as he was) was approved by Cave L.C. in
I.R. v. Fisher's Ex. (2); and I.R.C. v. Reid's Trustees (3),
shows that "dividends" are taxable regardless of the nature
of the fund out of which they are paid.

But such a distribution can be made under the guise of
a sale, and here Smith J. has found that to have taken
place. Shares purchased originally by Timberland for
$100 each were, seven years later, made the subject of an
agreement purporting to sell them to the shareholders of
Timberland for the same price. One year still later, they
were disposed of by the shareholders for $750 each. Those
striking facts were buttressed by the frank disclosure of
the desire to make a distribution of the shares, as to the
mode of which the advice of the Income Department was
sought; and I agree with Smith J. that the form adopted
was simply what was thought to be a means of avoiding
the taxation consequences of declaring a dividend.

(1) [19221 1 K.B. 347. (2) [19261 A.C. 395.
(3) [1949] 1 All E.R. 354.
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1952 The remaining question is of the value of the shares
RonsoN found, namely, $600 when they were received. In this,

V. Smith J. has, I think, dealt carefully and thoroughly withMINISTER
or all relevant factors, and I am quite unable to say that his

AONU conclusion was unwarranted or indeed that it was not
R J dictated by what was before him.
- I would therefore dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitor for the appellant: J. L. Lawrence.

Solicitor for the respondent: F. J. Cross.
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CANADIAN PACIFIC RAILWAY } 1952
COMPANY ET AL (PLAINTIFFS) .. APPELLANTS; *Feb. 27,29

Mar. 3,4
AND *Jun. 30

THE ATTORNEY GENERAL
FOR THE PROVINCE
OF SASKATCHEWAN ............

AND

THE MINISTER OF NATURAL RE- RESPONDENTS,

SOURCES AND INDUSTRIAL
DEVELOPMENT OF THE PROV-
INCE OF SASKATCHEWAN
(DEFENDANTS)

AND

THE ATTORNEY GENERAL FOR INTERVENANT.
THE PROVINCE OF ALBERTA .. I

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Constitutional law-Mineral Taxation-Imposition of tax on owner of
minerals-Tax based on acreage and assessed value-Whether direct
or indirect-Whether land tax-Whether intention to have it passed
on-Severability-Mineral Taxation Act, 1948 (Sask.), c. 24, ss. 8, 6,
2S-B.N.A. Act, 1867, 8. 92(2).

By virtue of the Mineral Taxation Act, 1948, c. 24 and amendments, the
Province of Saskatchewan purported to impose an annual tax on each
owner of minerals within the Province regardless of whether minerals
were or were not present within, upon or under the land. "Owner"
was defined as a person registered in a land title office as the owner
of any minerals. "Mineral" means the right existing in any person
by virtue of a certificate of title to work, win and carry away any
mineral or minerals within, upon or under the area described in the
certificate of title, and also any mineral or minerals within, upon
or under any land.

The Act provided that in a "non producing area", the tax would be at
the rate of 3 cents per acre of land. The Lieutenant-Governor was
given the power to declare any area in the province a "producing
area", and provision was made for the assessment at their fair value
of minerals in a producing area. Until an assessment was made
the owner was liable to pay at the rate of 50 cents per acre of land
and fraction thereof in such an area. Following an assessment, the
owner would be liable to pay a tax at the rate prescribed from time
to time by the Lieutenant-Governor in Council but not exceeding
ten mills on the dollar of the assessed value of the minerals. Non-
payment of the tax resulted in forfeiture of the minerals to the
Crown.

*PRESENT: Rinfret CJ. and Kerwin, Taschereau, Rand, Kellock, Estey,
Locke, Cartwright and Fauteux JJ.
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1952 The trial judge held that the Act was intra vires as imposing direct taxh-
tion. The Court of Appeal for Saskatchewan held that the 3 cent

C.P.R. tax was a direct tax, but that the 50 cent tax and the mill rate tax were

A.G. o indirect.
SASKAT- Held (the Chief Justice dissenting), that the appeal should be dismissed

CHEEWAN
et aN and the cross-appeal allowed.

- Each of the three taxes is a land tax, is clearly direct taxation and not
imposed with the intention that it should be passed on to someone
else.

City of Halifax v. Fairbanks' Estate [1928] A.C. 117; A.G. for B.C. v.
Esquimalt and Nanaimo Ry. Co. [1950] A.C. 87; A.G. for B.C. v.
C.P.R. [1927] A.C. 934; A.G. for Manitoba v. A.G. for Canada [19251
A.C. 561 and Glenwood Lumber Co. v. Phillips [1904] A.C. 405
referred to.

APPEAL and CROSS-APPEAL from the judgment of
the Court of Appeal for Saskatchewan (1) which had
reversed the judgment of the trial judge and had declared
the Act ultra vires in part.

E. C. Leslie, I. D. Sinclair and Allan Findlay for appel-
lants. The Act is not in pith and substance in relation to
direct taxation and is therefore beyond provincial com-
petence. The tax is imposed upon the owner in respect of
mineral rights and in respect of the minerals themselves.
A tax thus imposed is analogous to a tax on the producer
of a commodity in respect of a commodity and such a tax
is indirect taxation: Bank of Toronto v. Lambe (2); The
Security Export Co. v. Hetherington (3). It appears from
the reasoning in the judgment of Caledonian Collieries v.
The King (4) that had the tax been imposed in respect
of the coal before its sale or while it was still in the ground,
there could have been no question that it would be an
indirect tax because an allowance would be made for such
a tax in the price charged. This view is also supported by
the case of Esquimalt (5) in this Court. And in the Privy
Council (6) it would have been quite unnecessary for Lord
Greene to have drawn the careful distinction he did between
a land tax and a tax on standing timber if a tax on standing
timber was regarded as a direct tax.

(1) [19511 2 W.W.R. (N.S.) 424; (4) [19281 A.C. 358.
4 D.L.R. 21.

(2) 12 A.C. 575. (5) [19481 S.C.R. 403.
(3) [1923] S.C.R. 539. (6) [1950] A.C. 87.

[1952232
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If a tax in respect of minerals which have been removed 1952
is an indirect tax, a tax in respect of the right to remove C.P.R.
the minerals is also an indirect tax, because here also, an .

A.G. ron
allowance would be made for the tax in the price of sale. SASKAT-

CHEWAN
The validity of the submission that the tax is direct be- et at.

cause it will not in fact be passed on will disappear when
the operation of the legislation is examined. But the fact
that it may not be possible in a given case to pass it on
does not effect the general tendency of the tax on mineral
rights which is that it will be passed on. The legislature
contemplated that this would be its normal effect and
tendency. The Security Export Co. v. Hetherington
(supra), Esquimalt (supra), Grain Futures Case (1); The
A.G. for British Columbia v. C.P.R. (2); The A.G. for
Manitoba v. The A.G. for Canada (3) and the City of
Charlottetown v. Foundation Maritime Limited (4). This
is not as contended, a land tax within the case of City of
Halifax v. Fairbanks' Estate (5).

The interest in land in respect of which the tax in ques-
tion is imposed is the right to extract or produce from the
land a commodity which will be the subject of commercial
transactions. Such an interest in land cannot be con-
sidered as falling within the well recognized class of land
taxes that have always been regarded as direct taxes. The
situation here is analogous with the tax on growing crops
of the Agricultural Land Relief Act case (6).

Licenses which have been held to be a tax may be sup-
ported under section 92 para. 9 even though it be an indirect
tax: Lawson v. Interior Tree Fruit (7) and Shannon v.
Lower Mainland Dairy Products Board (8).

The provisions imposing the 3 cent rate are not severable
and accordingly if the two other rates are ultra vires, the
entire enactment is ultra vires. It is apparent from a con-
sideration of the Act as a whole that it was intended to
work out a single comprehensive scheme of taxation. If
parts of it are invalid, the remaining parts cannot stand
unless it can be assumed that the legislature would have
enacted such remaining parts without the invalid parts and

(1) [19251 A.C. 561. (5) [19281 A.C. 117.
(2) [19271 A.C. 934. (6) [19381 4 D.L.R. 28.
(3) [1925] A.C. 561. (7) [1931] S.C.R. 357.
(4) [19321 S.C.R. 589. (8) [19381 A.C. 708.
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1952 the converse is true. The A.G. for Alberta v. The A.G. for
C.P.R. Canada (1); The A.G. for Manitoba v. The A.G. for

V. Canada (2) and The A.G. for British Columbia v. The
A.G. FoR
SASKAT- A.G. for Canada (3).
CEEWAN

et al. M. C. Shumiatcher, Q.C. for the respondent, Minister of
Natural Resources. The Act is clearly a taxing statute
intended to raise a revenue for the purposes of the prov-
ince. The tax is imposed with respect to property or alter-
natively, the tax is imposed upon property. The cases of
Glenwood Lumber Co. v. Phillips (4), Macpherson v.
Temiskaming (5), Clarkson v. Bouchard (6) and Gowan
v. Christie (7) are relied on.

Minerals being land or an interest in land, a mineral tax
of the type here imposed is not new or unusual. Mineral
rights have been the subject of taxation for a considerable
number of years in Saskatchewan, Alberta, Ontario and
British Columbia. The impost under the Act in pith and
substance constitutes direct taxation. There is no rela-
tion between the tax and the amount of product produced,
therefore it cannot be a tax on a commodity. The tax
is on capital, i.e. the value of the land. Bank of Toronto
v. Lambe (8). The effect of the judgment in City of
Halifax v. Fairbanks' Estate (9) is that a tax upon land
and interests in land is a direct tax. The situation here is
somewhat similar to the Brewers Case (10). There is a
difference between a growing crop and minerals, the time
limit being so short in the crop case as to be immaterial.
The tax is directed at the crop which is a chattel in con-
templation of severance. Timber and minerals are an
interest in the land. The crops, whether growing or not,
are chattels. The fact that the tax or a portion thereof
may be said to be passed on in no way alters the fact that,
being a tax upon property or an interest in property, it is
direct taxation. The A.G. for British Columbia v. King-
come Navigation Co. Ltd. (11); The King v. Caledonian
Collieries Ltd. (12) and the Agricultural Land Relief Act

(1) [19471 A.C. 503. (7) L.R. 2 H.L. 283.
(2) [1925] A.C. 561. (8) 12 A.C. 575.
(3) [1937] A.C. 377. (9) [19281 A.C. 117.
(4) [19041 A.C. 405. (10) [18971 A.C. 231.
(5) [19131 A.C. 145. (11) [19341 A.C. 45.
(6) [19131 A.C. 828. (12) [1928] A.C. 358.
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case (1). There is no such tendency as in the case of 1952

Charlottetown v. Foundation Maritime Ltd. (2) inherent C.P.R.
in the provisions of the present statute since there exists AG Vo
no relationship between the tax and the marketable com- SASKAT-

modity. The Mineral Tax Act provides for a levy upon or etal.
in respect of the land and contemplates payment by the -

owner of that land. No passing on is contemplated.
Furthermore, if the tax was a direct tax when set at 1 cent
per acre, it did not become an indirect tax when it was
increased to 3 cents per acre. The nature of a tax does not
alter with its quantum.

The acreage tax in R. M. Bratts v. Hudson's Bay Co.
(3) was held to be a direct tax. The cases of Rattenbury v.
Land Settlement Board (4) and the City of Montreal v.
The A.G. for Canada (5) are also of assistance.

P. G. Makaroff, Q.C. for the respondent, the A.G. for
Saskatchewan. The tax is taken directly from the regis-
tered owner of minerals apparently for the reasonable pur-
pose of getting contributions for provincial purposes from
those who are making or stand to make profits from the
ownership of mineral rights. The difference in the three
taxes is not in character but only in the method of assess-
ment. The validity of a taxing statute is not affected by
the method of assessment.

There is a presumption at law that the legislature has
not exceeded its power.

The principles of severability are well known and refer-
ence is made to Toronto v. York Township (6) and the
Rattenbury case (4). If there is any doubt as to the con-
stitutional validity of any one of the procedures adopted or
capable of adoption and application, such is clearly sever-
able in the event that one procedure is held to be ultra vires,
that provision ought to be severed from the balance of
the statute which, read as a whole, is a taxing statute im-
posing direct taxation in the province. As the 3 cent tax
is a blanket tax over the whole of the province, the two
other taxes may be taken away and the Act will still be
complete. The legislature would have enacted the Act
just for the 3 cent tax.

(1) [19381 4 D.L.R. 28. (4) [19291 S.C.R. 52.
(2) [19321 S.C.R. 589. (5) [19231 A.C. 136.
(3) [19191 A.C. 1006. (6) [1938] A.C. 415.
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1952 J. J. Frawley, Q.C. for the Intervenant, the A.G. for

CIR. Alberta, adopted the arguments advanced on behalf of the
V. respondents.

A.G. Fon
SASKAT- THE CHIEF JUSTICE (dissenting)-The appellants sought

CHEWAN
ae at. to have the Minerals Taxation Acts and Amendments of
- the Province of Saskatchewan declared ultra vires. There

were other conclusions in their statement of claim and some
of them were passed upon by the Court of Appeal of the
Province of Saskatchewan (1), but before this Court the
only point discussed was whether the tax imposed ought
to be classed as an indirect tax and, therefore, outside the
powers of the Legislature of the Province of Saskatchewan.

The task of deciding the point, to my mind, is not an
easy one. In City of Halifax v. Estate of J. P. Fairbanks
(2), Viscount Cave, delivering the judgment of their Lord-
ships of the Privy Council, insisted upon the fact that in
considering the question raised it was important to bear in
mind that the problem to be solved was one of law and
that the framers of the British North America Act evidently
regarded taxes as divisible into two separate and distinct
categories-namely, those that are direct and those which
cannot be so described. From this he inferred that the
distinction between direct and indirect taxation was well
known before the passing of the British North America Act
and, he says, it is undoubtedly the fact that before that
date the classification was familiar to statemen as well as to
economists, and that certain taxes were then universally
recognized as falling within one or the other category.
Viscount Cave stated that the well known formula of John
Stuart Mill no doubt was valuable as providing a logical
basis for the distinction already established between direct
and indirect taxes, and perhaps also as a guide for deter-
mining as to any new or unfamiliar tax which may be
imposed in which of the two categories it is to be placed.

That judgment was handed down in 1928, but the
Judicial Committee in Attorney General for British Colum-
bia v. Esquimalt and Nanaimo Rly. Co. (3) said this about
Viscount Cave's judgment in the Fairbanks case:-

Lord Cave, in delivering the judgment of the Board, used expressions
which, if not correctly understood, might appear to lay down too rigid a
test for the classification of taxes; but, as is pointed out by Lord Simon

(1) [19511 2 W.W.R. (N.S.) 424; (2) [19281 A.C. 117.
4 D.L.R. 21. (3) [19501 A.C. 87 at 119.
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L.C. in the judgment of the Board in the later case of Atlantic Smoke 1952
Shops, Ltd. v. Conlon (1943) A:C. 550, those expressions "should not be
understood as relieving the courts from the obligation of examining the C.P.R.

V.
real nature and effect of the particular tax in the present instance, or as AG. FOR
justifying the classification of the tax as indirect merely because it is SASKAT-
in some sense associated with the purchase of an article". CHEWAN

et al.
In Bank of Toronto v. Lambe (1), Lord Hobhouse, de- Rinfret C.J.

livering the judgment of the Board, made some useful -

observations as to the mode in which the question should
be approached, and stated that the drafters of the British
North America Act "must have contemplated some tangible
dividing line referable to and ascertainable by the general
tendencies of the tax and the common understanding of
men as to those tendencies".

This language was approved by the Board in The King
v. Caledonian Collieries, Ltd. (2).

In view of these pronouncements of the Judicial Commit-
tee, I feel that Lord Cave's suggested classifications should
not be strictly adhered to.

In City of Charlottetown v. Foundation Maritime, Ltd.
(3), this Court said:-

The question of "direct taxation" as defining the sphere of provincial
legislation has often been the subject of pronouncements by this Court
and by the Judicial Committee of the Privy Council. The effect of
the decisions, when analyzed, is substantially as follows:

In every case, the first requisite is to ascertain the inherent character
of the tax, whether it is in its nature a direct tax within the meaning of
section 92, head 2, of the British North America Act, 1867 (Attorney
General for British Columbia v. McDonald Murphy Lumber Co. Ltd.
(1930) A.C. 357 at 363 and 364). The problem is primarily one of law;
and the Act is to be construed according to the ordinary canons of con-
struction: the court must ascertain the intention of Parliament when it
made the broad distinction between direct and indirect taxation.

These taxes (in 1867) had come to be placed respectively in the
category of direct or indirect taxes according to some tangible dividing
line referable to and ascertainable by their general tendencies.

As applied, however, to taxes outside these well recognized classi-
fications, the meaning of the words "direct taxation", as used in the Act,
is to be gathered from the common understanding of these words which
prevailed among the economists who had treated such subjects before
the Act was passed (Attorney General for Quebec v. Reed (1884) 10 A.C.
141 at 143); and it is no longer open to discussion, on account of the
successive decisions of the Privy Council, that the formula of John Stuart
Mill (Political Economy ed. 1886, vol. 11, p. 415) has been judicially
adopted as affording a guide to the application of section 92, head 2.
Mill's definition was held to embody "the most obvious indicia of "direct

(1) 12 A.C. 575. (2) [1928] A.C. 358.
(3) [19321 S.C.R. 589 at 593.

237



SUPREME COURT OF CANADA

1952 and indirect taxation" and was accepted as providing a logical basis
_-'_ for the distinction to be made between the two. The expression "indirect

C *R. taxation" connotes the idea of a tax imposed on a person who is not
V.

A.G. Fo supposed to bear it himself but who will seek to recover it in the price
SASKAT- charged to another. And Mill's canon is founded on the theory of the
CHEWAN ultimate incidence of the tax, not the ultimate incidence depending upon

et al. the special circumstances of individual cases, but the incidence of the

Rinfret C in its ordinary and normal operation. It may be possible in particular
- C cases to shift the burden of a direct tax, or it may happen, in particular

circumstances, that it might be economically undesirable or practically
impossible to pass it on (The King v. Caledonian Collieries, Ltd., (1928)
A.C. 358). It is the normal or general tendency of the tax that will
determine, and the expectation or the intention that the person from
whom the tax is demanded shall indemnify himself at the expense
of another might be inferred from the form in which the tax is imposed
or from the results which in the ordinary course of business transactions
must be held to have been contemplated.

In the present case there are really only two sections of
The Mineral Taxation Act (Chapter 24 of the Statutes of
Saskatchewan, 1948, as amended by Chapter 23 of the
Statutes of 1949 and Chapter 22 of the Statutes of 1950)
which have to be considered. These are section 3 imposing
a tax at the rate of three cents for every acre on "every
owner of minerals" . . . "not situated within the pro-
ducing area", and section 22 imposing a tax at the rate of
fifty cents for every acre of land on the "owner of minerals
within, upon or under any land situated within a producing
area".

By force of section 5 of the Act "producing areas" are
those which are so declared by order of the Lieutenant
Governor in Council, and the latter may designate the
mineral or minerals in respect of which the portion of the
province therein described is constituted a "producing
area". For those areas so designated assessors are provided
to assess "at their fair value all minerals, within, upon or
under any parcel of land so constituted". They prepare
an assessment roll in which shall be set out as accurately
as may be a brief description of each such parcel of land,
a brief description of the minerals assessed, the names
and addresses of the owners of the minerals and the assessed
value thereof.

Section 7 deals with the method of assessment and
section 6, dealing with the imposition of the tax, states:

Every owner whose name appears on the assessment roll mentioned
in section 7 shall be liable for and shall on or before the thirty-first day
of December in each year pay to the minister a tax at such rate as the

[1952238
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Lieutenant Governor in Council may from time to time prescribe not 1952
exceeding ten mills on the dollar of the assessed value of his minerals CIR
as shown on the assessment roll subject to any changes made on appeal.

We were told that so far no assessment has been made SAsKAT-

under these sections and we need not trouble ourselves CHEWAN

with the question as to how the assessors are to arrive at
the "fair value" of minerals which are within, upon or Rinfret CJ.

under the land and, indeed, which may not exist at all, for,
it should be mentioned, that apparently the Act is to apply
whether there are or are not minerals within, upon or under
the land.

What we have to consider for the purpose of this appeal
is, therefore: What is the true nature of the tax imposed
under section 3 or under section 22 of the Act, the first
applying to every owner at the rate of three cents for every
acre, and the second to the owners of minerals, within a
producing area, at the rate of fifty cents for every acre
of land in respect of which they are such owners? Of
course, we are not concerned about the question of how
the Act may be made to work, or even whether it is work-
able at all. The only point is whether it is ultra vires of
the Legislature of Saskatchewan. The answer to be given
is not helped by the definition of the word "mineral" in the
Act. Subsection 4 of section 2 is as follows:-

"Mineral" means the right existing in any person by virtue of a
certificate of title to work, win and carry away any mineral or minerals
within, upon or under the area described in the certificate of title, and
also any mineral or minerals within, upon or under any land . . .

Then there are certain exceptions with which we need
not concern ourselves for the purpose of the present
decision.

The peculiarity of that definition is:
(1) It comprises an incorporeal right and a corporeal thing, to wit,

the right to work, win and carry away minerals and also the mineral itself.
(2) It proceeds to define "mineral" by the same word.

We are told that "mineral" is a "mineral" and while
one might say that such a definition is clearly insufficient, it
might also be pointed out that defining a word by the
same word is hardly a way of indicating the meaning of
the word.

On the other hand, the word "land" is not defined in the
Act and I fail to see how, for the purpose of knowing what
the Legislature had in mind, we may go to some other
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1952 statute where that word may be defined. In the latter
CER. case the definition is evidently that given as usual for

AG the purpose of that particular Act and it may not be im-
A.G. FOR
SASKAT- ported into The Mineral Tax Act of 1948. It does not

EaWA. matter that the "certificate of title" as set out in sub-
- section 2 of section 2 is stated to mean "a certificate of

Rintc. title granted pursuant to the provisions of The Land
Titles Act". We are asked to say that the tax provided
for by the legislation which is the subject of the appeal is
a tax on land, and when "land" is not defined in the statute
under consideration it seems to me to be contrary to the
usual canons of construction to look for the meaning of the
word "land" in a different statute.

Here we are dealing with The Mineral Tax Act, 1948,
and, therefore, with taxation on minerals. The least that
we can say is that the attempt to tax a right existing in any
person by virtue of a certificate of title to work, win and
carry away any mineral or minerals within, upon or under
the area described in the certificate of title, is certainly a
tax which, at the time of Confederation, could not find its
place in the two categories of taxation spoken of in the
Fairbanks case; and from all points of view it should be
considered as a new species of taxation, sufficient to satisfy
Viscount Cave in the Fairbanks case and obliging the
Court to apply the Mill's formula "as a guide for determin-
ing as to any new or unfamiliar tax which may be imposed
in which of the two categories it is to be placed" (City of
Halifax v. Fairbanks' Estate (1)). It is clearly a tax which
does not belong to the "established classification of the old
and well known species of taxation" and which "makes it
necessary to apply a new test to every particular member
of those species".

We are not called upon here to transfer a tax universally
recognized as belonging to one class to a different class
of taxation in accordance with the Mill's formula. It is
undoubtedly a new form of taxation, the nature of which
must be ascertained in order to decide whether it is direct
or indirect.

As I said before, the obvious intention of the Act is to
tax minerals. Not only must we gather this from the title
of the Act itself, but from its whole purport. Of course,

(1) [1928] A.C. 117 at 125.
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the owner of the minerals is taxed and that is in accordance 1952

with the observations of Lord Thankerton in Provincial C.P.R.
Treasurer of Alberta v. Kerr (1), where he says:- A.G.Fon

Generally speaking, taxation is imposed on persons, the nature and SASKAT-
amount of the liability being determined either by individual units, as CHEWAN

in the case of a poll tax, or in respect of the taxpayers' interests in et at.

property or in respect of transactions or actings of the taxpayer. It is Rinfret OJ.
at least unusual to find a tax imposed on property and not on persons . . .

But it is clear from the Act that the subject matter of the
tax is not the person of the owner, but the minerals and,
in the circumstances, I find some difficulty in assimilating
the tax with which we are concerned to a tax on land.
With respect, I repeat that we cannot, for that purpose,
look for the definition of the word "land" in some other
statute. The Mineral Tax Act does describe the words
"parcel of land", but the definition there given applies to
a different subject.

If it is correct to look at the tax as a tax on minerals
and not as a tax on land, then it cannot be taken as belong-
ing to the obvious category of direct taxation; and the
nature of the tax is rather to be assimilated to what was
under consideration in the Caledonian Collieries case supra.
Indeed, as it happened in that case, coal was the subject
matter of the tax, and both in this Court and in the Judicial
Committee the tax was considered to apply to a commodity
and to the sale of that commodity. At p. 362 of the judg-
ment of the Privy Council it is stated:-

Their Lordships can have no doubt that the general tendency of a
tax upon the sums received from the sale of the commodity which they
produce and in which they deal is that they would seek to recover it in
the price charged to a purchaser. Under particular circumstances the
recovery of the tax may, it is true, be economically undesirable or prac-
tically impossible, but the general tendency of the tax remains.

Much reliance was placed by the respondents on the
decision of the Privy Council in Attorney General for British
Columbia v. Esquimalt and Nanaimo Railway Co. (2). I
may say that I am not at all embarrassed by the decision
of the Judicial Committee in that appeal. First, it must be
remembered that that judgment was given on a reference
and it has been invariably stated that judgments on refer-
ences are not necessarily binding, because in a concrete
case the circumstances might alter the general application

(1) [19331 A.C. 710 at 718. (2) [19501 A.C. 87.
60660--2
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1952 of the principle laid down in such judgments; and, secondly,
CRP. in the Nanaimo case the reference was not made on existing

AG. FOR legislation, but the question was only whether the pro-
SASKAT- posed legislation might be adopted by the Legislature of
CHEWAN

et at. British Columbia along the lines of the report of Chief
Rinfret CJ. Justice Sloan. As to that Lord Greene had this to say at

p. 114:-
In construing questions of this nature, which do not purport to give

more than an outline of the proposed legislation, the method applicable
in construing a statute must not, in their Lordships' opinion, be too
rigidly applied. In the completed legislation many sections of an ex-
planatory or machinery nature would be included. Ambiguities would
be cleared up, gaps would be filled, and it may often be necessary in
construing what is no more than a "projet de loi" to assume a reasonable
intention in that regard on the part of the legislature.

And at p. 113 Lord Greene repeated:-
The answer to the question whether the tax is or is not a direct tax

is to be found in their opinion primarily by an examination of the nature
and effect of the tax as collected from the language describing it.

Moreover, the Nanaimo judgment insists upon the fact
that the judicial committee is there dealing with what was
undoubtedly a tax on land:-

It will be the owner of the land and not the owner of the timber

who will be liable to the Crown for the tax.

(p. 116).

The conclusion, therefore, at which their Lordships have arrived is
that the tax is in reality a tax on land and not a timber tax.

(p. 118).

This case, in their Lordships view, affords a good example of the

caution with which the "pith and substance" principle ought to be applied.

The object of that principle is to discover what the tax really is; it

must not be used for the purpose of holding that what is really a direct

tax is an indirect tax on the ground that an equivalent result could have

been obtained by using the technique of indirect taxation. The use

of the word "camouflage" in the argument of the respondents appears
to their Lordships to be due to a misapplication of the principle.

(p. 120).

It will be seen, therefore that the foundation of the
judgment in the Nanaimo case was that their Lordships
came to the conclusion that it was the land which was to be
assessed and that the tax was imposed on the land; and
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they quoted from the judgment of O'Halloran J.A., who 1952

dissented in the Court of Appeal for British Columbia, as c.P.R.
follows:- A.G.'Pon

Because land bears a tax which is measured by the reflected value SASKAT-

of its products is no reason to say that the tax on the land is a colourable CHEWAN

tax on its products, and that such a tax is not in truth a tax on the et at.

land itself. Rinfret CJ.

All that was said because the contention on behalf of
the respondent, the Esquimalt and Nanaimo Rly. Co.-a
contention which found favour in this Court (1), was that
it was in reality a tax on timber and not a tax on land. On
the contrary, in the present case there is no question of
taxing the land. The acreage tax under section 3 is upon
the owner of minerals and not upon the owner of land,
and so it is under section 5 and still more so under sections
6 and 7, because what the assessor is to ascertain is the
"fair value of all minerals within, upon or under any parcel
of land situated within a producing area". The assessor is
to give a "brief description of the minerals assessed"; and
the tax prescribed by section 6, if the occasion should
occur, is to be at a certain rate "not exceeding ten mills on
the dollar of the assessed value of his minerals as shown
on the assessment roll". Then, if we turn to section 22,
we find that "every owner of minerals . . . . shall be liable
for and shall, on or before the thirty-first day of December
in each year in which such minerals have not been assessed
under the provisions of this Act, pay to the minister a tax
at the rate of fifty cents for every acre and every fraction
of an acre of such land in respect of which he is such
owner". This remark is strengthened by the very definite
definition of the word "mineral" in subsection 4 of section
2, where it is stated to mean "the right existing in any
person by virtue of a certificate of title to work, win and
carry away any mineral or minerals within, upon or under
the area described in the certificate of title, and also any
mineral or minerals within, upon or under any land . . . ."

I would think that it is significant that the Act itself
does not give any definition of the word "land". It is to the
"minerals" and not to the "land" that the Act is directed.
I am of the opinion, therefore, that the present case is
distinguishable from the Nanaimo judgment and, on the

(1) [1948] S.C.R. 403.
60660-21
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1952 contrary, falls within the Caledonian Collieries judgment.
CYR. If that be so, as I think it is, I would agree with Gordon

AG. o J.A., in the Court of Appeal for Saskatchewan, and declare
SASKAT the Act in toto ultra vires of the legislature of the Province
CHEWAN

et al. of Saskatchewan. Of course, incidentally I also agree with

Rinfret c. that part of the judgment of Martin C.J., concurred in by
- Proctor J.A., insofar as they declare ultra vires that part

of the Act which relates to the "producing area."

In view of my conclusion it becomes unnecessary to pass
upon the question of severability.

I would, therefore, allow the appeal with costs through-
out and dismiss the cross-appeal with costs against the
respondent.

The judgment of Kerwin, Taschereau, Cartwright and
Fauteux, JJ. was delivered by:

KERWIN J.:-The appellants are -the Canadian Pacific
Railway Company and certain other companies who
brought an action against the respondents, the Attorney
General for the Province of Saskatchewan and the Minister
of Natural Resources and Industrial Development of the
Province of Saskatchewan, in the King's Bench in Sas-
katchewan, for a declaration that The Mineral Taxation
Act of Saskatchewan, being chapter 27 of the Statutes of
1944 (2nd Session) and amendments were ultra vires the
legislature of the province, and for certain other relief.
At the date of the trial this Act and the amendments
thereto had been repealed and replaced by The Mineral
Taxation Act, being chapter 24 of the 1948 Statutes and
the appellants were permitted to amend their statement of
claim so that the important question raised was whether
the last mentioned Act (as amended in 1949, after the
commencement of the action but before the trial) was
ultra vires. In 1950, after the conclusion of the trial and
before judgment, other amendments were enacted but it is
not contended that the latter are not relevant since, by
express provision, they were made retroactive. What we
are called upon to decide, therefore, is whether the 1948
Act as thus amended in 1949 and 1950 is ultra vires.

[1952244
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The trial judge and the Court of Appeal (1) dealt with 1952

several other matters raised by the parties who, however, c.P.R.
have now abandoned their contentions with respect thereto. A.G.rom
The appellants no longer claim (a) that the delegation of SASKAT-

certain powere to the Lieutenant-Governor in Council by Ce aN

subsections 1 and 2 of section 5, is ultra vires; (b) that Kein J.
even if the 1948 Act is intra vires in all respects, it is inoper- -

ative in respect of the appellant Canadian Pacific Railway
Company. On the other hand, the respondents abandoned
their claim that the action was not properly brought against
the Attorney General and the Minister of Natural Re-
sources and Industrial Development.

The 1948 Mineral Taxation Act and the amendments
thereto of 1949 and 1950 (hereafter referred to compendi-
ously as the Act) provide for the imposition of taxes. Under
the general scheme of the Act all the land in the Province
of Saskatchewan may be divided into two categories, one
of which, for convenience, may be termed the non-produc-
ing area, and the other of which will mean producing areas
or a producing area. In the non-producing area a tax is
imposed by section 3 on the owner of minerals within, upon,
or under any land, at the rate of three cents per acre or
fraction thereof.

A producing area is established by a declaration of the
Lieutenant-Governor in Council under the authority of
subsection 1 of section 5, which also delegates to that body
the power to increase, decrease or abolish any producing
area. In any such declaration, the Lieutenant-Governor
in Council may, by virtue of subsection 2 of section 5,
designate the mineral or minerals in respect of which the
designated area is being, or was, constituted a producing
area. Provision is made for the appointment of an assessor
who, by section 7, is to assess at their fair value all minerals
upon or under any parcel of land situated within a pro-
ducing area and within the boundaries of which land
minerals are then being produced or to the knowledge of
the assessor have at any time been produced. By section
6, everyone whose name appears on the assessment roll,
prepared by the assessor, shall be liable for and shall on
or before the thirty-first day of December in each year pay

(1) [19511 2 W.W.R. (N.S.) 424; 4 D.L.R. 21.
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1952 to the Minister a tax at such rate as the Lieutenant-
C.P.R. Governor in Council may from time to time prescribe, not

V. exceeding ten mills on the dollar of the assessed value ofA.G. Oa
SAsKAT- his minerals. By section 22, every owner of minerals

en a within, upon or under any land situated within a producing
K n area shall be liable for and shall, on or before December

Kerwin J. 31st, in each year in which such minerals have not been
assessed, pay to the Minister a tax at the rate of fifty cents
per acre or fraction thereof. What happened was that by
successive orders of the Minister of Natural Resources and
Industrial Development upon whom the powers were con-
ferred by the 1944 Act (and also the 1948 Act before
amendment), a certain area was declared a producing area;
that area was increased; coal was designated as the only
mineral; and, finally, the producing area was decreased.
No assessment was ever made in the producing area. In
the result, therefore, under section 22 a tax was imposed of
fifty cents per acre on every "owner" of the "mineral" coal
in the producing area, while in the non-producing area, in
which is included all other owners, a tax of three cents per
acre became payable under section 3. However, the terms
of the Act providing for a tax at an annual rate on the
dollar must be considered together with the other relevant
provisions.

The trial judge, Thomson J., declared that all classes of
taxation were valid and in the Court of Appeal (1), Culliton
J.A. (with whom McNiven J.A. agreed) came to the same
conclusion. The Chief Justice (with whom Proctor J.A.
agreed) considered that only the taxation in the non-
producing area was valid while Gordon J.A. considered the
Act ultra vires in toto.

The main contention is that the Act does not impose
direct taxation within the Province under section 92(2) of
the British North America Act but in my view that argu-
ment is not sound. Dealing first with a non-producing
area, section 3 imposes the three cents per acre tax upon
"every owner of minerals, whether of all kinds or only one
or more kinds, within, upon or under any land". By para-
graph 6 of subsection 1 of section 2, "'owner' means a
person who is registered in a land titles office as the owner

(1) [19511 2 W.W.R. (NS.) 424; 4 D.L.R. 21.
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of any mineral or minerals whether or not the title thereto 1952

is severed from the title to the surface;" By paragraph 4 of C.P.R.
subsection 1 of section 2:- AG. Foa

"mineral" means the right existing in any person by virtue of a SASKAT-

certificate of title to work, win and carry away any mineral or minerals CHEWAN

within, upon or under the area described in the certificate of title, and et al.

also any mineral or minerals within, upon or under any land, Kerwin J.

By paragraph 2 of subsection 1 of section 2:-" 'certificate
of title' means a certificate of title granted pursuant to The
Land Titles Act". The Land Titles Act is presently R.S.S.
1940, chapter 98, and under section 2(1) thereof "'certifi-
cate of title' means the certificate (Form A) granted by the
registrar and entered and kept in the register". By section
10 of The Land Titles Act:-

10. "Land" or "lands" means lands, messuages, tenements and heredita-
ments, corporeal and incorporeal, of every nature and description, and
every estate or interest therein, whether such estate or interest is legal
or equitable, together with paths, passages, ways, watercourses, liberties,
privileges and easements, appertaining thereto, and trees and timber
thereon, and mines, minerals and quarries thereon or thereunder lying
or being, unless any such are specially excepted;

These provisions make it plain that the tax in the non-
producing area is imposed upon the owner of any mineral
or minerals within, upon or under any land, or the owner
of the right to work, win and carry away such minerals.
Where a person appears from a certificate of title under
The Land Titles Act as the owner of the mines or minerals
or has the right to work, win and carry them away, he is
liable to the tax of three cents per acre whether there be
minerals in the land or not. This is a land tax and is
clearly direct taxation: Halifax v. Fairbanks (1); Attorney
General for British Columbia v. Esquimalt and Nanaimo
Railway Co. (2). In substance this is the view of all, save
one, of the members of the Courts below who have con-
sidered the matter.

If, in the Act, no provisions had been made in producing
areas for an assessment roll and the imposition of a tax
at an annual rate on the dollar, and section 22 had merely
provided that every owner of minerals within a producing
area should pay a tax at the rate of fifty cents per acre,
the same result would follow. The mere fact that provision
is made for an assessment roll, etc., does not in my opinion
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1952 change the character of the tax. Section 7 provides that
C.P.R. the assessor is to assess at their fair value all minerals

A.G FOR within, upon or under any parcel of land situated within
SASKAT- a producing area and within the boundaries of which land
CHE aN minerals are then being produced, or to the knowledge of

Kerwin . the assessor have at any time been produced. In such
assessment roll there is to be set out, among other things,
a brief description of each such parcel of land and of the
minerals assessed. "Parcel of land" is defined by paragraph
7 of subsection 1 of section 2 as meaning:-

7. "parcel of land" means all the separately described areas, within
the boundaries of a section according to the system of surveys under
The Land Surveys Act or within the boundaries of a river lot, which
are contiguous and in respect of which the same person is the owner
of the minerals. For the purpose of this paragraph, separately described
areas which have at least part of their boundaries in common or which
are separated only by a highway, road or railway right of way shall be
deemed to be contiguous, and separately described areas adjoining at only
one point shall be deemed to be not contiguous;

This is not a tax on production. In the Esquimalt case,
(1), Lord Greene, speaking for the judicial committee,
adopted, at page 115, as correct what had been said by
O'Halloran J.A. in that case:-

Because land bears a tax which is measured by the reflected value
of its products is no reason to say that the tax on the land is a colourable
tax on its products, and that such a tax is not in truth a tax on the land
itself.

These remarks apply with equal force to the problem
now under consideration and it was for these reasons that
the trial judge and McNiven J.A. and Culliton J.A. came
to the same conclusion.

Finally, there is nothing to indicate that the legislature
was not in truth doing what it purported to do, that is,
impose a direct tax for the raising of a revenue for pro-
vincial purposes. On this point I am content to adopt
the reasoning of those members of the Courts below who
so held.

The appeal of the plaintiffs should be dismissed with
costs and the cross-appeal of the defendants should be
allowed with costs. The judgment at the trial should be
restored. The defendants are entitled to the costs of the
appeal by the plaintiffs to the Court of Appeal but there
should be no costs of the cross-appeals to that Court.

(1) [1950] A.C. 87.
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RAND J.:-This is an appeal arising out of The Mineral 1952

Taxation Act, 1948, of Saskatchewan. The province has c.P.
purported to tax all minerals within its boundaries except A.
those within, upon or under railway lands, the land within SASKAT-

CEWANany city, town or village, or within any registered sub- et al.
division of lots for residential or business purposes or for -

a cemetery.
"Mineral" is defined by sec. 2(4) as meaning "the right

existing in any person by virtue of a certificate of title to
work, win and carry away any mineral or minerals within,
upon or under the area described in the certificate of title,
and also any mineral or minerals within, upon or under any
land."

The tax scheme imposes, first, a general annual levy of
three cents on every taxable acre or fractional part of an
acre not within what may be declared to be a "producing
area". The language of sec. 2, providing this initial tax,
is:-

Every owner of minerals, whether of all kinds or only one or more
kinds, within, upon or under any land not situated within a producing
area, shall be liable for and shall on or before the thirty-first day of
December in each year pay to the minister a tax at the rate of three cents
for every acre and every fraction of an acre of such land in respect of
which he is such owner.

Then, by sec. 5, the Governor-in-Council is authorized
from time to time to declare any portion of the province
to constitute a "producing area", and, in any manner, to
modify or abolish such an area.

Sec. 7 directs an assessment each year "at their fair
value" of all minerals "within, upon or under any parcel
of land situated within a producing area and within the
boundaries of which land minerals are then being produced
or to the knowledge of the assessor have at any time been
produced, and shall prepare an assessment roll in which
shall be set out as accurately as may be a brief description
of each such parcel of land, a brief description of the
minerals assessed, the names and addresses of the owners
of the minerals and the assessed value thereof". Sub-
section (2) authorizes him to resort to all available infor-
mation pertinent to that value. Section 2(7) defines
"parcel of land" to mean:-
. . . . all the separately described areas, within the boundaries of a
section according to the system of surveys under The Land Surveys Act
or within the boundaries of a river lot, which are contiguous and in
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1952 respect of which the same person is the owner of the minerals. For the
_-_ purpose of this paragraph, separately described areas which have at least

C.P.R. part of their boundaries in common or which are separated only by a
V.

A.G. FoH highway, road or railway right of way shall be deemed to be contiguous,
SASKAT- and separately described areas adjoining at only one point shall be
CHEWAN deemed to be not contiguous;

et al.
Finally, by section 22, it is provided that:-

Rand J.
- Subject to subsection (2) of section 5, every owner of minerals,

whether of all kinds or only one or more kinds, within, upon or under
any land situated within a producing area shall be liable for and shall
on or before the thirty-first day of December in each year in which
such minerals have not been assessed under the provisions of this Act, pay
to the minister a tax at the rate of fifty cents for every acre and every
fraction of an acre of such land in respect of which he is such owner.

The appellants are the owners of minerals, both severed
and unsevered in title from the fee simple, and have
brought this action for a declaration that the statute is
ultra vires; and the narrow question presented is whether
the annual tax of mineral in situ, as a component of the
soil, having a special discrete value to be realized upon
some manner of removal from the soil, is direct taxation
within the meaning of these words as used in head 2 of
section 92 of the British North America Act.

The argument assumed that there is mineral of some
nature and quantity in all lands, and the tax has, therefore,
in fact in all cases a real subject-matter. The contention
of the appellants is, moreover, that the three categories of
tax must stand or fall together. Mr. Leslie, in his able and
frank argument, urged that, although for the purposes of
taxing land as such, the value of all its component parts,
ascertained by some means or other, may be reflected, yet
when a mineral component is segregated as a subject-
matter of tax, that becomes equivalent to the taxation of
an article in commerce, an article, in effect, on its way to
market, in which the tax is gathered up as part of the
charges intended and expected to be recouped in the price.

That, for the purposes of a land tax, the assessed value
of land can reflect the value of its products, such as timber,
even though the timber represents substantially the entire
value, was laid down by the judicial committee in the case
of British Columbia v. Esquimalt & Nanaimo Railway
Company (1). This Court (2) had held the proposed im-
posts to be a tax in substance on the timber as and when
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severed, but that view was rejected. I can see no differ- 1952

ence, for this purpose, between the reflected value of a C.P.R.
"growing" product and one, such -as mineral, of a somewhat A.G FOR

desparate character and of a limited quantity or existence: SASKAT-
CHEWANthey are all, in contemplation of law, part of the soil. et al.

The reflected value of a severable portion of land can Rand J.
only be determined, in a practical sense, by estimating its -

worth in situ in relation to its market worth as a com-
modity, after making allowance for all costs and risks: to
which, for the total tax on the land, would be added the
residual value of the soil, that is, of such part as was not
involved in realizing the value of the severable portion:
at least, counsel could suggest no other means or method
by which, as in the Nanaimo case, the land tax could be
computed, and none has occurred to me; and the market
price of the land as an entirety would be based on the same
factors. If, then, these can be so combined and treated
as a single tax on the land, what is there in the nature of
taxation or the subject-matter of taxation to prevent the
two components from having their individual value ascer-
tainments carried right into the same or different assess-
ments so long as the tax is against each only as it is in situ?
Since a mineral occupies space, its taxation includes the
space it fills, and in every sense is directed against the land.

In Esquimalt, Lord Greene takes as a significant con-
sideration the fact that the tax was charged upon the land
only and did not attach to the severed timber. That is
the effect of section 23(a) here: the tax is in respect of
materials in situ, and only against them as they form part
of the land does the charge apply.

Lord Greene in the same case speaks of the "funda-
mental difference" between the "economic tendency" of
an owner to try to shift the incidence of a tax and the
"passing on" of the tax regarded as the hallmark of an
indirect tax. In relation to commodities in commerce, I
take this to lie in the agreed conceptions of economists of
charges which fall into the category of accumulating items:
and the question is, what taxes, through intention and
expectation, are to be included in those items? If the tax
is related or relateable, directly or indirectly, to a unit of
the commodity or its price, imposed when the commodity
is in course of being manufactured or marketed, then the
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1952 tax tends to cling as a burden to the unit or the transaction
C.P.R. presented to the market. However much, in any case,

V.
A.G. FoR these may be actually "intended" or "expected" to be
8ASAT- passed on, it is now settled that they are to be so treated:
CHEWAN

et at. Attorney-General for British Columbia v. C.P. Railway
Rand J. Company (1); R. v. Caledonian Collieries (2).

In the case, on the other hand, of any large public under-
taking, the taxes on its fixed assets might wipe out any
operating profit and its revenue have to be increased to
avoid such a result; but that, obviously, would not convert
them into indirect taxes.

Here we have an intermediate case: a capital asset which,
in the course of its business exploitation, becomes used up.
The tax is not in any way related to the course of that
exploitation. It is an annual levy on the total quantity
then existing; and that capital tax could not, in the sense
of a general tendency, be taken to be intended and expected
to be passed on to the consumer as an element of the price:
it might be paid for years before a ton of mineral was
removed. There might be the "economic tendency" to
transfer some of it to price, but that is as irrelevant here
as in Esquimalt.

The tax, at the moment of imposition, is in fact against
land; it is an annual impost; the charge securing it is
limited to land; and it is not an item related to or recog-
nized as reflected in the cluster of charges intended and
expected to be recouped in the price of the marketed com-
modity. It is of the nature of a fixed asset tax rather than
a transaction tax; and it is therefore direct. That being
so in the case of the tax based on an annual assessment of
value, it is much more clearly so in the cases of the flat
acreage rates.

I would therefore dismiss the appeal, allow the cross-
appeal and restore the judgment at trial. The respondents
will be entitled to their costs in this Court and in the Court
of Appeal.
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KELLOCK J.:-In my opinion, the question involved in 1952
this appeal does not lend itself to extended discussion and C.P.R.
it is unnecessary to re-state the nature of the legislation AG.von
under which it arises. The legislation is said to be ultra SASrAT-

vires the provincial legislature on the ground that, properly CHe aN

understood, its effect is to impose taxation on an article of -

commerce and is thus indirect.

It is well settled that ownership of mineral in situ as an
interest in land may be severed from ownership of the
"surface" rights. There is in principle no reason, in my
opinion, why, although taxation in respect of the unity of
ownership is direct, and taxation of the "surface" rights is
also direct, taxation in respect of the mineral rights should
be regarded in any other light. The tax here in question
is an annual levy, payable notwithstanding that the
mineral never becomes a commodity. Such a tax, in my
opinion, is simply a land tax.

I would dismiss the appeal of the plaintiffs and allow
the appeal of the defendants, both with costs. The
defendants should have the costs of the appeal by the
plaintiffs to the Court of Appeal. There should be no
costs of the cross-appeals to that court.

ESTEY J.:-The appellants, owners of the mineral rights
under a large acreage in Saskatchewan, submit that by
the enactment of The Mineral Taxation Act (S. of S. 1948,
c. 24, as amended 1949, c. 23, and 1950, c. 22) the Province
of Saskatchewan has imposed indirect taxation and, there-
fore, acted beyond its authority within the meaning of
s. 92(2) of the British North America Act. Section 92(2)
reads:

92. In each province the Legislature may exclusively make laws in
relation to matters coming within the classes of subjects next hereinafter
enumerated; that is to say,-

2. Direct taxation within the province in order to the raising of a
revenue for provincial purposes.

Under the foregoing section, therefore, the Province can
impose only those taxes which *are properly classified as
direct. Since 1887 (Bank of Toronto v. Lambe (1)), John
Stuart Mill's definition of direct and indirect taxes has been
adopted as an appropriate basis upon which, in a legal

(1) 12 App. Cas. 575; 1 Cam. 378.
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1952 sense, particular taxes may be classified under one or other
C.P.R. of these headings. This definition reads:

V. A direct tax is one which is demanded from the very persons whoA.G. I'oR
SASKAT- it is intended or desired should pay it. Indirect taxes are those which
CHEWAN are demanded from one person in the expectation and intention that he

et al. shall indemnify himself at the expense of another. Such are the excise

Estey J. or customs.

Whether a tax is direct or indirect within the meaning
of Mill's definition is determined "primarily by an examina-
tion of the nature and effect of the tax as collected from
the language describing it." A.G. for B.C. v. Esquimalt
and Nanaimo Ry Co. (1).

The statute imposing the tax is entitled The Mineral
Taxation Act. In s. 2(4) the word "mineral" is defined
and the material part thereof reads as follows:

4. "mineral" means the right existing in any person by virtue of a
certificate of title to work, win and carry away any mineral or minerals
within, upon or under the area described in the certificate of title, and
also any mineral or minerals within, upon or under any land, . . . .

The certificate of title here referred to is that defined in
s. 2(1) of The Land Titles Act (1940 R.S.S., c. 98) as "the
certificate (form A) granted by the registrar and entered
and kept in the register." By s. 61 of the same act, once
"a certificate of title has been granted no instrument shall
until registered pass any estate or interest in the land . . ."
"Land" is then defined by s. 2(10) to include mines and
minerals.

Sections 3, 6 and 22 are the charging sections of this
Mineral Taxation statute. In each the tax is imposed
upon the owner of minerals. "Owner" is defined in s. 2(6)
and the relevant portion thereof reads:

6. "owner" means a person who is registered in a land titles office
as the owner of any mineral or minerals whether or not the title thereto
is severed from the title to the surface; . . . .

Section 3 imposes a flat rate of three cents per acre upon
the owner of minerals in a non-producing area of the
province. This area includes the entire province except
that which from time to time may be declared by the
Lieutenant-Governor in Council, under s. 5, a producing
area.

(1) [19501 A.C. 87.
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When an area has been declared to be a producing area 1952

the statute contemplates that each owner of minerals c.P.R.
therein shall pay the tax computed upon one or other of A.GA"on
two methods. Under s. 7 SASKAT-

CHEWAN
the assessor shall . . . . assess at their fair value all minerals within, et al.
upon or under any parcel of land situated within a producing area and -

within the boundaries of which land minerals are then being produced Estey J.
or to the knowledge of the assessor have at any time been produced

Then under s. 6
Every owner whose name appears on the assessment roll mentioned

in section 7 shall . . . . pay to the minister a tax . . . . not exceeding
ten mills on the dollar of the assessed value of his minerals . . . .

However, any owner in a producing area whose name
does not appear on the assessment roll mentioned in s. 7
and, therefore, not subject to the tax under s. 6, comes
within the provisions of s. 22, under which he shall pay
to the minister a tax at the rate of fifty cents for every acre and every
fraction of an acre of such land in respect of which he is such owner.

Section 23(a) provides that the tax imposed shall be a
special lien upon the mineral or minerals in respect of which
it is payable. This feature was regarded as of great
significance by the judicial committee in A.G. for B.C. v.
Esquimalt and Nanaimo Ry. Co. supra at p. 115.

Under s. 27, if the owner leases any mineral or minerals
to another person, or grants the right to work the minerals
in his land, he shall remain liable for this tax and any
agreement to the contrary "shall be null, void and of no
effect." It is then provided that any such lessee or other
person in the section mentioned may pay the tax and
realize the same as a debt owing to him from the owner.

This statute imposes a tax upon every person "registered
in a land titles office as the owner of any mineral." As
"land" is defined in The Land Titles Act (R.S.S. 1940,
c. 98, s. 2(10)) to include mines and minerals, it follows
that the language of the statute imposes a tax upon an
interest in land. The intention of the legislature to levy
a tax upon an interest in land is found not only in the
language adopted in this act, but by the fact that at the
same session it amended the City, Town, Village and Rural
Municipality Acts (respectively chapters 126, 127, 128 and
129, R.S.S. 1940), by which the municipal bodies could no
longer impose a tax upon that interest in land subject to
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1952 taxation under The Mineral Taxation Act. As minerals
C.P.R are, in effect, presumed to exist within, upon, or under the
A.G.Fo areas described in the certificates of title throughout the
SASKAT- province, there is here created a provincial tax upon an

et a interest in land, while the municipal bodies continue to
- impose taxes upon the remaining interest therein.

Estey J.
- The appellants contend that granting the ownership of

minerals in situ constitutes an interest in land and, in that
sense, a tax imposed upon that interest is a land tax, it
does not necessarily follow that the tax here in question
is a direct tax. The mere designation of a tax as a tax
on land, or an interest therein, does not, of course, make
it a land tax, but if, in substance, it is a tax upon land or an
interest therein then it has consistently been classified as
a direct tax. The appellants, in support of their conten-
tion, submit that the mineral, as an interest in land, has no
value until such time as it may be removed from the land
and become a commodity of commerce. It is true that a
mineral has no value in use until it is extracted, but a con-
tention that it has no value while a constituent part of the
land cannot be accepted as accurate. It is rather more in
accord with fact to suggest that with respect to such a
mineral in situ it is in itself a matter of value which in-
creases as the certainty of the quantity and the quality of
the mineral becomes known. This value, so long as the flat
rates of three and fifty cents per acre are imposed (and
these alone have so far been imposed), would not enter
into the computation of this tax. It would, of course,
where the computation is upon the assessment basis, as
provided under ss. 6 and 7. Even if we assume that this
assessment value reflects the productive value of the land,
that would not preclude its remaining a taxation upon land.
A.G. for B.C. v. Esquimalt and Nanaimo Ry. Co. supra.

The tax here in question is a tax upon an interest in
land and, both within and without the producing area, is
imposed irrespective of whether the mineral is being
removed or not. The tax within the producing area is
higher and in that area may be computed upon an assess-
ment basis or a flat rate of fifty cents per acre, but no
distinction is made in either case between the owner remov-
ing the mineral and the owner allowing it to remain in situ.
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Four of the learned judges in the Court of Appeal (1) 1952
were of the opinion that the tax, as here imposed in a C.P.R.
non-producing area, of three cents per acre was direct, V.A.G. Fon
Chief Justice Martin stating: SASKAT-

CHEWAN

The tax of three cents per acre imposed in Section 3 of the Act is in et al.
respect of the taxpayer's particular interest in the property and it is ---

intended and desired that he should pay it though it may be possible E
for him to pass the burden to someone else.

The majority of the learned judges were of the opinion
that the tax as imposed in a producing area, whether com-
puted on either the assessed value or as a flat rate of fifty
cents per acre, was, however, indirect. Neither the increase
from three to fifty cents, nor the change to a computation
of the tax upon an assessment basis, with the greatest
possible respect, alters or affects the true nature and
character of the tax, which remains the same in both the
producing and non-producing areas, which, as already
stated, include the entire province. The majority of the
learned judges appear to have been influenced by the
decision of The King v. Caledonian Collieries, Limited (2).
There the province of Alberta imposed a percentage tax
upon the gross revenues from coal mines and this gross
revenue was interpreted to mean "the aggregate of sums
received from sales of coal," and to be "indistinguishable
from a tax upon every sum received from the sale of coal."
The parties contesting the validity of the tax in that case
were producers of coal and the tax was, therefore, upon
coal as a commodity in commerce rather than as it rested
undisturbed in the soil. In the case at bar the tax is in
relation to the mineral or minerals which constitute an
interest in land and is imposed upon the owners without
regard to whether that interest, or any part of it, will ever
be removed from the land. It would, therefore, appear,
with great respect, that the Collieries case is quite dis-
tinguishable.

Counsel for the appellants argues that the taxpayer of
this tax will seek to pass it on. That may well be true.
It is usually true that the taxpayer seeks to d6 so, but
that is not the test. The true test is whether, by virtue of
its nature and character, the tax is of a type such that,

(1) [1951] 2 W.W.R. (N.S.) 424; (2) [1928] A.C. 358; 2 Cam. 494.
4 D.L.R. 21.
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1952 having regard to its normal tendencies, it will be passed
c.P.R on. As stated by Lord Hobhouse in Bank of Toronto v.

V. Lambe supra at p. 582:A.G. Foa
SASKAT- The legislature cannot possibly have meant to give a power of
CHEWAN taxation valid or invalid according to its actual results in particular cases.

et au. It must have contemplated some tangible dividing line referable to and
Estey j. ascertainable by the general tendencies of the tax and the common

- understanding of men as to those tendencies.

In The King v. Caledonian Collieries, Limited supra
it was contended that the tax there imposed upon the gross
revenue received by the mine owner was not indirect,
inter alia because it could not be passed on. Their Lord-
ships stated:

Under particular circumstances the recovery of the tax may, it is
true, be economically undesirable or practically impossible, but the general
tendency of the tax remains.

An analysis of The Mineral Taxation Act indicates that
the legislature here imposes a tax upon an owner of an
interest in land rather than in relation to any commodity
or commercial transaction. Taxes in respect of the latter
have been held ultra vires the provinces. Attorney-General
for Manitoba v. Attorney-General for Canada (1); Attor-
ney-General for British Columbia v. Canadian Pacific Ry,
Co. (2); The King v. Caledonian Collieries, Limited supra;
Attorney-General of British Columbia v. McDonald Mur-
phy Lumber Co. Ltd (3). Taxes in relation to the former
have been held to be direct and, therefore, within the
competence of the province to impose. City of Halifax v.
Fairbanks' Estate (4). In the latter case Lord Cave,
speaking on behalf of the Privy Council stated at p. 126:

It is the nature and general tendency of the tax and not its incidence
in particular or special cases which must determine its classification and
validity; and, judged by that test, the business tax imposed on an owner
under a. 394 is a direct tax.

Newcombe J., writing the judgment of the majority
of the Court, stated in Rattenbury v. Land Settlement
Board (5):

Therefore, within the authority of the Fairbanks case, 1928 A.C. 117,
as I interpret it, taxation upon land and upon the owner of the land
is within the category of direct taxation, . . . .

(1) [1925] A.C. 561; 2 Cam. 381. (3) [19301 A.C. 357; Plax. 43.
(2) [1927] A.C. 934; 2 Cam. 441. (4) [1928] A.C. 117; 2 Cam. 477.

(5) [1929] S.C.R. 52 at 73.
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Both parties cited A.G. for B.C. v. Esquimalt and 1952

Nanaimo Ry. Co. supra. In that case their Lordships of C.P.R.

the Privy Council stressed the fact, as already intimated, A.G .oB

that the nature and character of the tax should be SABKAT-
CBEWAN

determined from the language of the statute creating it. et al.

There was a distinction, in their Lordships' opinion, be- Estey j.
tween the tax there in question and an ordinary land tax,
in that it was an impost to be discharged once and for all.
Here, however, that distinction is not present and the tax
is in its nature identical with the ordinary land tax. As
stated by Mr. Justice Thomson:

It is a re-occurring tax against the "owner of minerals" levied annually
against the same person as long as he continues the owner and without
regard to whether any attempt is ever made to lease or work the minerals
or not.

The references of their Lordships to a timber tax must
be read in relation to the contention there made that,
though the language creating the tax described it as a land
tax, in effect it was a tax upon timber as and when cut.
Their Lordships did not accept this contention and in the
course of their reasons stated at p. 117:

It is natural that the legislature in imposing a tax of this nature
should give the assessee the opportunity to defer payment until such
time as he could provide himself with the necessary money by reaping
the produce of his land.

and at p. 118:
. . . . the tax is in reality a tax on land and not a timber tax. The
existing land tax imposed by provincial legislation is imposed on both
timber-bearing lands and non-timber-bearing lands.

Once it is determined that the true nature and character
of the tax is in relation to land, that case holds that the
mere fact it is computed upon the productive capacity of
the land does not alter or change its nature and character.

The appeal on the part of the appellants should be dis-
missed with costs, the respondents' cross-appeal should be
allowed with costs and the judgment at trial restored. Inj
the Court of Appeal the respondents should have their
costs upon the appeal but no costs as to their cross-appeals.

LOcKE J.:-The appellant companies are the owners of
the mineral rights in something more than three and a half
million acres of land in the province of Saskatchewan.
With unimportant exceptions, these lands are part of those
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1952 conveyed to the various companies by the Crown as grants
c.P.R. in connection with the construction of the lines of railway

A.G Fon forming part of the Canadian Pacific Railway system. To
SABKAT- what extent the title to these properties originally vested
CHEWAN

et al. in the companies by letters patent from the Crown have

Locke J. been brought under the provisions of the Land Titles Act
- (cap. 98, R.S.S. 1940) is not disclosed by the evidence. As

shown by one of the exhibits filed, the letters patent vested
in the grantee an estate in fee simple reserving only to
the Crown the free. use, passage and enjoyment of all
navigable waters flowing through the land. As to such
parts of the land as were brought under the operation of
the Land Titles Act, a certificate of title filed shows that
when the surface rights were sold a new certificate of title
was issued to the purchaser, the title of the railway com-
pany to the minerals being then evidenced either by the
certificate of title bearing an endorsement showing it to
be cancelled as to the surface rights or by the issue of a new
certificate of title for the mineral rights. Not all of the
mineral rights remained in the companies in all of the
lands but the rights retained in all are such that would be
affected by the taxation imposed by the Mineral Taxation
Act 1948.

Section 3 of that Act imposes a tax of three cents an
acre and every fraction of an acre upon the:-
owner of minerals, whether of all kinds or only one or more kinds, within,
upon or under any land, not situated within a producing area.

By section 22 a tax of fifty cents for every acre and
fraction thereof is imposed upon every such owner of
minerals situated within a producing area, in each year in
which such minerals have not been assessed under the
provisions of section 7 of the Act. Where the Minister has
declared that any portion of the province shall constitute
a producing area, the mineral or minerals to be assessed in
such area may be designated by him, and after their value
has been assessed under the provisions of section 7 every
owner whose name appears on the assessment roll shall be
liable to a tax at such rate as the Lieutenant-Governor in
Council may prescribe, not exceeding ten mills on the dol-
lar of the assessed value.
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"Owner" is defined by subsection 6 of section 2 as a 1952

person who is registered in a land titles office as the owner C.P.R.
of any mineral or minerals whether or not the title thereto A.G. Pon
is severed from the title to the surface. Subsection 4 of SASKAT-

secio aCHEWANsection 2 defines "mineral" as meaning:- et al.
the right existing in any person by virtue of a certificate of title to work, Locke J.
win and carry away any mineral or minerals within, upon or under the
area described in the certificate of title, and also any mineral or minerals
within, upon or under any land.

I respectfully agree with the learned trial judge that
whatever may be the meaning of the first part of this
so-called interpretation section, it cannot restrict the
effect of the latter part, and that the words "mineral or
minerals within, upon or under any land," must be con-
strued in their natural and ordinary sense. In view of the
fact that the appellants are the owners of some or all of
such minerals as may be contained in all of the lands in
question, nothing is to be gained by considering the ques-
tion as to whether a tax upon the right to work, win and
carry away such minerals can be supported as direct
taxation.

The right of the owner of minerals found on or under
the surface of land, whether held in conjunction with the
ownership of the surface rights or separately from such
rights, is an interest or estate in land. It is in respect of
the ownership of such interest that this taxation is im-
posed. A tax so imposed is not to be distinguished, in my
opinion, from a tax upon the interest of the owner of the
surface of the land in the sense of being direct unless, under
the guise of taxing that interest, the legislature is really
attempting to impose a tax upon the minerals as com-
modities after they have been mined. The question is
not, in my opinion, concluded by the language of the taxing
section and the fact that the tax is imposed in respect of
an interest in land, since, as was said by Viscount Haldane
in Attorney-General for Manitoba v. Attorney-General for
Canada (1), the question of the nature of a tax is one of
substance and does not turn only upon the language used
by the local legislature which imposes it, but on the pro-
visions of the Imperial Statute of 1867.

(1) [19251 A.C. 561 at 566.
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1952 This is on the face of it a tax upon land and thus a tax
c'i.. of a kind which was at the time of the passing of the

V. British North America Act everywhere treated as a directA.G. FOR
SASKAT- tax. The tax is imposed annually and whether or not such
CHE WAN

C al. minerals as exist may ever be mined or removed. In like
manner the taxes imposed by municipalities upon owners

- of surface rights are payable, whether or not the land be
put to any use. While it may well be true that as and
when the minerals or the right to mine them are sold by the
present owners, the tendency will be to endeavour to obtain
recoupment of the amounts paid as mineral tax to the
province by increasing the price demanded this fact does
not of itself establish that the legislation contemplated that
the tax be thus borne in whole or in part by others or be
in any sense imposed upon the minerals or commodities as
and when they were removed.

Taxes of a like nature have been imposed by several of
the provinces of Canada and in one for a long period of
years. By the Placer Mining Act of British Columbia
(sec. 152, cap. 136, R.S.B.C. 1897) there was imposed upon
the owner of every mineral or placer claim of which a
Crown grant had been issued an annual tax of twenty-five
cents on every acre and fractional part of an acre conveyed
by the grant. Taxation of this nature has been continu-
ously imposed in that province since that time and is now
imposed upon every owner of a mineral claim, with certain
defined exceptions by the Taxation Act (sec. 55 and 56,
cap. 332, R.S.B.C. 1948). An acreage tax was imposed
upon the owners of all mining rights in Ontario by the
Mining Tax Act (cap. 26, R.S.O. 1914, sec. 15). In Mani-
toba, by the Mining Tax Act, the owner, holder, lessee or
occupier of every mineral claim is liable to an annual tax
of $5.00 (sec. 3 cap. 207, R.S.M. 1940). In Alberta, by the
Mineral Taxation Act 1947, taxation of a similar nature to
that imposed by the Saskatchewan Statute here in ques-
tion is imposed. The fact that the legislation in British
Columbia, Ontario and Manitoba has not, so far as I am
aware, been attacked on the ground that it is ultra vires
as being indirect taxation, does not, of course, establish
its validity. It is not without significance, however, that
a tax of this nature is apparently regarded by those engaged
in the mining industry as a proper exercise of provincial
powers to tax land and interests in land and as a direct tax.
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I think the decision of the judicial committee in Attor- 1952

ney-General for British Co'ambia v. Esquimalt and Nan- c.P.R.
aimo Railway Company (1), does not assist in determining A.GFon
the present matter. The proposed taxes referred to in SASKAT-

Questions 5 and 6 which are mentioned at pages 93 and 94 CHEtN

of the report were to be imposed upon the land but in the Loke J.

case of Question 5 to be payable only as and when the
merchantable timber was cut and severed from the land,
and in the case of Question 6 at the election of the tax-
payer only as the timber was cut. The time at which
these taxes were to become payable and the fact that if
the timber was not cut they would never become payable
lent support to the view that, while expressed as a land
tax, the real intention was to impose taxation upon the
commodity after it had been severed from the land. Had
it been proposed that the taxes be levied annually and
upon the owner in respect of its ownership of the timber
and the right to cut and remove it as an incidence of that
ownership and thus a tax upon an interest in land (Glen-
wood Lumber Company v. Phillips (2)), the decision in
the matter would have directly touched the question with
which we are concerned.

With great respect for the contrary opinion of the
majority of the learned judges of the Court of Appeal, it is
my view that each of the three taxes in question is a direct
tax and not imposed with the intention that it should be
passed on to someone else and that the province is not by
this legislation attempting indirectly to impose a tax on
the minerals as and when they are mined and sold. I
would accordingly dismiss the appeal with costs and allow
the cross-appeal with costs. There should be no costs of
the cross-appeal in the Court of Appeal.

Appeal dismissed and cross-appeal allowed; both with
costs.

Solicitor for the appellants: E. H. M. Knowles.
Solicitor for the A.G. of Saskatchewan: Makaroff, Carter

and Carter.
Solicitors for the Minister of Natural Resources and

Industrial Development: Schumiatcher & McLeod.
Solicitor for the A.G. for Alberta: H. J. Wilson.

(1) [1950] A.C. 87. (2) [19041 A.C. 405, 408.
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1952 ARSPNE BILODEAU (PLAINTIFF) ........ APPELLANT;

* Apr. 2, 3
* Jun. 30 AND

LIONEL DUFOUR AND JEAN-MARIE RESPONDES
DUFOUR (DEFENDANTS) ............... S

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Road, use of-Civil fruits-Possession by sufferance of the Crown-Droit
de superficie-Arts. 400, 1608, 2196 C.C.

In the years preceding 1948, the appellant built a road on Crown and
colonization lands in the County of Charlevoix, P.Q. In 1948,
following a tariff established by contract, the respondents paid the
appellant a certain sum for the use of the road. But in 1949, after
the expiration of the contract, the respondents refused to pay for
their further use thereof. The action was dismissed by the Superior
Court and by the Court of Appeal for Quebec.

Held: The appeal should be allowed and the action maintained.

Although the appellant was not the owner of the bed on which he built
his road, he nevertheless acquired by sufferance of the State, the real
owner thereof, a possession available against third parties and which
gave him the right to the civil fruits.

Furthermore, he acquired, to the knowledge of the State, a "droit de
superficie" giving him the undisputable ownership of the surface of
the road against third parties.

Held further, that s. 103 of R.S.Q. 1941, c. 93, has no application since the
road works were not executed through the appellant's own timber
limits.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), affirming,
Galipeault C.J.A. dissenting, the dismissal of the action
by the trial judge.

Gustave Monette, Q.C., and Edgar Gosselin, Q.C., for
the appellant. Since the contract did not mention when
the payments for the use of the road would cease to be due,
it follows that that part of the contract was still in force
in 1949.

Subsidiarily, the appellant's title to the road resting as
it did on his possession thereof, there was in favour of the
appellant a presumption of ownership as a result of which
the provisions of Art. 1608 C.C. can be invoked in order
to claim the civil fruits.

* PRESENT: Rinfret CJ. and Kerwin, Taschereau, Estey and Cart-
wright JJ.

(1) Q.R. [1951] K.B. 545.
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Subsidiarily, the appellant bases his claim on the maxim 1952
"nul ne peut s'enrichir aux d6pens d'autrui". BLODEAU

Furthermore, the appellant acquired a "droit de super- DUFOUR

ficie" on the road which gave him the right to the civil
fruits. Tremblay v. Guay (1).

Friddric Dorion, Q.C., for the respondents. The contract
was definitely expired. There can be no question of a tacit
renewal. Even if Art. 1608 C.C. applied, there is no
evidence of the annual value of the occupation and further-
more, that Article applies only between the owner and the
occupant and not between the possessor and the occupant.

There cannot be any question of the "droit de superficie".
There is no distinction between the works and the ground.
Even if we could assume a "droit de superficie", the recourse
was to prevent the use, or to prove damages or the enrich-
ment without cause. And it is not sufficient to say that
the non-payment was an impoverishment, he had to prove
the fact of it and the amount. Tanguay v. Price (2).

The judgment of the Court was delivered by
TASCHEREAU, J.-Le demandeur, marchand de bois de

St-Sim6on, Comt6 de Charlevoix, r~clame du d6fendeur la
somme de $1,642.13. 11 alligue dans sa d6claration que,
pour se rendre A ses propridts au Lac Port aux Quilles,
qui sont situ6es h environ cinq milles au nord de la route
nationale, il a construit et a entretenu un chemin priv6
pour en permettre l'accs. En 1945, ce chemin a 6 pro-
long6 sur une distance de sept milles, dans la direction du
nord, depuis le Lac Port aux Quilles jusqu'aux limites fores-
tibres de la Compagnie Price Brothers, pour qui le deman-
deur faisait la coupe du bois.

Pour l'am6lioration et la construction de ces deux parties
de route qui s'6tendent sur une distance de douze milles,
le demandeur a d~pens6 A peu pres $40,000, et il a utilis6
ce chemin pour le transport du bois et pour conduire les
p&cheurs aux divers lacs dont il est le propri6taire dans la
region.

Au mois d'octobre 1947, les d~fendeurs qui d~siraient
transporter du bois dans la mime localit6, sign~rent un
contrat avec le demandeur, et furent autorisis A se servir
de la route en payant $2.00 par mille pieds de bois trans-
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1952 port6, et $1.00 le mille pieds pour celui qui serait achet6 par
BILODEAU le demandeur. Les montants dus furent intigralement
DuFOUR payes au printemps de 1948.

Taschereau J. Cependant, durant le cours de l'annie 1949, quand le
- contrat ci-dessus fut expir6, les d6fendeurs ont continu6 A

se servir de la route pour transporter du bois de sciage et
de pulpe, et ont refus6 de payer au demandeur la valeur
de l'usage de la route, ce qui a donn6 naissance A la pr6-
sente action au montant de $1,642.13. C'est la pr6tention
des d6fendeurs-intim6s que le demandeur ne peut r6ussir,
parce qu'il n'est pas propri6taire des terrains traverses par
le chemin en question, que larticle 417 du Code Civil ne
peut trouver son application, et que la doctrine de l'enri-
chissement sans cause, vu 1'absence de certains 616ments
essentiels, ne peut determiner le present litige.

En premibre instance, 'action a 6t6 rejet6e pour le motif
qu'il appartient seul au Lieutenant-Gouverneur en Conseil,
de fixer les taux de p6age que devront payer les tiers h une
personne qui ex6cute des travaux de voirie sur ses conces-
sions forestibres dans le domaine de la Couronne (S.R.Q.
1941, c. 93, art. 103); mais il y a 1I 6videmment une erreur,
car cette disposition de la loi ne s'applique que lorsqu'une
personne ex6cute des ouvrages de voirie A travers ses pro-
pres concessions forestibres; et dans le cas qui nous occupe,
s'il est vrai que le chemin est en grande partie construit sur
les terres de la Couronne, ce n'est pas A travers les conces-
sions forestibres du demandeur qui nen a pas obtenues A
cet endroit. La Cour d'Appel (1) n'a pas consid6r6 ce
motif, et devant cette Cour, les d6fendeurs ont d6clar6 ne
pas l'invoquer.

En Cour d'Appel, M. le Juge St-Jacques conclut que les
travaux ont 6t faits pour le b6n6fice personnel du deman-
deur, et que la doctrine de l'enrichissement sans cause ne
peut s'appliquer vu qu'iI n'y a pas eu d'appauvrissement
de sa part. MM. les Juges Bissonnette et Hyde concourent
a peu pr~s dans ces vues, tandis que M. le Juge Gagn6 croit
plut~t que ce chemin a t6 construit pour le b6nifice de la
Compagnie Price Brothers, et qu'en cons6quence, le deman-
deur ne s'est pas appauvri par l'usage que les d6fendeurs
en ont fait. M. le Juge en Chef Galipeault, qui a enregistr6
sa dissidence, et qui aurait maintenu la r~clamation jusqu'A

(1) Q.R. [1951] K.B. 545.
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concurrence de $1,220.13, a 6t6 d'opinion que l'action de in 1952

rem verso 6tait bien fondie. Les Parties sont maintenant BMonMU

devant cette Cour apris avoir obtenu une permission sp6- DUFOUR
ciale d'appeler. Taschereau J.

Il importe en premier lieu de signaler qu'il ne fait pas de -

doute que le demandeur n'est pas propri6taire de l'assiette
du chemin. Ce chemin, en effet, est bAti sur les terres de
la Couronne pour la plupart non conc6d6es, et traverse
quelques lots de colons. Depuis de nombreuses annies il
existait, h partir de la route nationale jusqu'au Lac de
Port aux Quilles, un petit sentier ou "portage" par oh
passaient les colons de mime que les chasseurs et les p6-
cheurs. Sur cette distance de cinq milles, le demandeur a
blargi cette route de 12 A 24 pieds, y a d6pos6 du gravier et
l'a ainsi rendue carrossable, permettant aux camions de
transporter d'assez lourdes charges de bois. Sur, une dis-
tance d'environ deux milles et demi, le demandeur a suivi
le trac6 de 1'ancien sentier, et sur une distance 6gale, il a
ouvert le chemin dans la fort. Plus au nord, depuis le
Lac Port aux Quilles jusqu'aux limites de la Compagnie
Price Brothers, le chemin est entibrement neuf, et passe
A travers la fort qu'il a fallu d6fricher sur une longueur
de sept milles. Le demandeur nous dit que quand il a fallu
passer la route sur des lots conc6d6s A des colons par le
gouvernement provincial, il a obtenu le consentement de ces
derniers.

Mais est-il n6cessaire que le demandeur soit propri6taire
de 1'assiette du chemin pour r6ussir dans la pr6sente action,
et se faire payer une compensation par les d~fendeurs pour
l'usage qu'ils en ont fait? La possession qu'il avait de cette
lisibre de terrain sur une distance de douze milles, d'une
largeur de douze h vingt-quatre pieds, qu'il a am6lior6e au
prix d'environ $40,000, est-elle suffisante pour lui conf6rer
un droit de r6clamer un loyer juste et raisonnable?

Il ne peut 6tre contest6 que le demandeur occupait ces
terres par tol6rance de la Couronne, et dans certains cas
avec le consentement des colons qui avaient 6videmment
int6rit A ce que cette route ffit construite.

Il est de rigle que pour avoir une possession utile, cette
possession ne peut 6tre affectde de pr6carit6. C'est-h-dire
que pour possider utilement, deux 616ments essentiels
doivent se rencontrer, l'un mat6riel appel6 le corpus, et
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1952 l'autre intentionnel appel l'animus. On sait que le corpus
BnODEAU c'est le fait d'avoir mat6riellement le bien en son pouvoir,

DuFOU et d'6tre A mime d'accomplir sur lui des actes matiriels
- de d6tention, d'usage ou de transformation. Ce corpus

Taschereau J n'est pas constitud par des actes juridiques tels que le bail
et la vente. L'animus au contraire est l'intention, la
volont6 chez le possesseur de soumettre une chose A l'exer-
cice du droit auquel normalement correspondent les actes
matiriels d'usage et de transformation. (Dalloz, Nouveau
Repertoire, Vol. 3, verbo Possession, section 1.) Cette
possession, oi se rencontrent ainsi le corpus et I'animus, se
distingue donc clairement d'avec la d6tention ou la simple
possession precaire, qui consiste h avoir un pouvoir de faits
sur une chose pour le compte du propriftaire, soit avec la
permission de celui-ci, soit en vertu d'une habilitation de
la loi ou de la justice. Si le dtenteur ou possesseur pr6-
caire a le corpus, il n'a sfirement pas ]a volont6 de se com-
porter comme propri6taire. Ainsi, on a toujours considdr6
comme d6tenteurs pr6caires le fermier, le locataire, le titu-
laire d'un bail A complant, le cr6ancier antichr6siste. C'est
que ces detenteurs d6tiennent pour une autre personne, et
leur possession implique n6cessairement la reconnaissance
du droit d'autrui. Ils ont contract6 vis-h-vis le propri6taire
une obligation de restitution A 6chiance plus ou moins
bloign6e. Ces personnes ont bien quelque objet en mains,
mais en vertu d'un droit autre qu'un droit de propridt6.
Il en resultera par exemple que la loi leur refuse les actions
possessoires. (Planiol & Ripert, Droit Civil, Les Biens,
Vol. 3, page 203) (Ripert, Trait6 de Droit Civil, Vol. 1,
page 952).

Il y aurait 6galement de nombreuses considerations h
examiner afin de d6terminer si la pricarit6 de la possession
est entach6e de nullit6 absolue, ou si elle n'est que relative;
c'est-h-dire qu'elle ne serait inutile que vis-h-vis le propri6-
taire, mais le possesseur pourrait tirer profit de sa possession
vis-h-vis les tiers. En ce dernier cas, le possesseur aurait
droit aux fruits civils de l'objet d6tenu.

Mais il ne semble pas n6cessaire de solutionner cette
question, car que la possession de 'appelant soit pr6caire
ou non, je crois que son appel doit 6tre maintenu.

La doctrine et la jurisprudence en France ont apport6
des adoucissements h la rigidit6 de la r~gle pos6e par cer-
tains auteurs qui veulent que la pricarit6 de la possession
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soit absolue vis-h-vis de tous. Elles considbrent qu'il existe 1

des d6tenteurs dont la pr6carit6 n'a qu'un caractbre relatif, BnlODEAU

comme la possession de ceux qui exercent un droit sur un D

bien du domaine public en vertu d'une concession rbvo- Taschereau J.
cable, et dont la possession n'est que le rdsultat 'd'actes de
pure facult6 ou de simple tolerance aux termes de Particle
2232 du Code Napolgon qui correspond Particle 2196 de
notre Code Civil. Cette pr6carit4 n'existe que vis-A-vis de
l'autorit6 conc6dante ou du propridtaire qui laisse s'accom-
plir des actes de simple tol6rance, mais ces possesseurs ont
A l'6gard de toutes autres personnes une possession v6ritable
sur le fondement de laquelle ils peuvent, par exemple,
intenter I'action en complainte. Ainsi, la Cour de Cassa-
tion a d6cid6 (Dalloz, Jurisprudence G6ndrale, 1889, page
67) que la pr6carit6 dont la possession d'un particulier est
entach6e vis- -vis de l']tat, ne s'oppose pas h ce que cc
particulier puisse possider animo domini h l'6gard de
toutes autres personnes. La mime Cour en est 6galement
venue h la conclusion (Sirey, Recueil des lois et arrits, 1855,
page 507) que,

Celui qui posside h titre pricaire une chose non prescriptible, comme
faisant partie du domaine public, et qui par cons6quent ne peut avoir une
action possessoire contre l'tat qui troublerait cette possession, n'en a
pas moins une action possessoire contre les tiers par lesquels il est trouble
dans la possession que liata tolbre ou ne conteste pas.

Planiol & Ripert (Droit Civil, Les Biens, Vol. 3, page
203) s'expriment ainsi:

Mais A c~t6 de ces d6tenteurs dont la pr~carith est absolue, il en est
d'autres dont la pr6carit6 n'a, aux yeux de la jurisprudence, qu'un carac-
thre relatif. Elle considbre comme tels: ceux qui exercent un droit sur
un bien du domaine public en vertu d'une concession r6vocable, et ceux
dont la possession n'est que le r6sultat d'actes de pure facult6 ou de simple
toldrance aux termes de Particle 2232 C.C. Elle d6cide que leur pr~carit6
n'existant qu'au regard de l'autorit4 concidante ou du propri6taire qui
laisse s'accomplir les actes de simple tol~rance, ils ont vis-4-vis de toutes
autres personnes une possession v6ritable sur le fondement de laquelle ils
peuvent intenter la complainte.

Fuzier-Herman (Code Civil Annot6, 1949, Vol. 7, Art.
2232, para. 7) enseigne que,

La pricarit6 de ces d~tenteurs n'existant qu'au regard du propri6taire
qui laisse s'accomplir les actes de simple tol6rance, ils ont, vis-A-vis de
toutes autres personnes, une possession v6ritable sur le fondement de
laquelle ils peuvent exercer I'action en complainte.

Cette jurisprudence a toujours t6 suivie en France.
(Planiol & Ripert, Les Biens, Vol. 3, page 204) (Dalloz,
Jurisprudence G~nirale, 1889, page 67).
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1952 La raison de cette distinction me parait 6vidente. On
BH.ODEAU considbre comme d6tenteurs pr~caires le fermier, le loca-
DuFouR taire, le crdancier antichr6siste, etc., parce que ces per-

Taschereau I sonnes d6tiennent toujours pour une autre personne et
doivent en vertu de leur titre n6cessairement reconnaitre le
droit d'autrui. Ils ne possident pas animo domini. Ils
ont bien le corpus mais ils n'ont pas l'animus. Leur titre
mime qui limite leurs droits les en emp~che. Dans le cas
oii l'autorit6 conc6dante ou le propridtaire permet par tol6-
rance la d6tention de son bien, il est clair que vis-h-vis de
lui le possesseur n'a qu'un titre pr6caire, mais comme dans
le cas que nous venons de voir, il ne posside pas pour
autrui. I posshde v6ritablement pour lui-mgme, c'est-h-
dire animo domini. II a vritablement l'intention d'agir en
maitre, comme si la chose lui appartenait, tanquam rem
suam, cum animo sibi habendi. Sa d6tention est accom-
pagn6e de la pens6e ou de l'intention d'6tre propri~taire.
C'est sfirement dans ce dessein qu'il a occup6 ce terrain.
(Beaudant, Droit Civil Frangais, 2e 6d. Des Biens, Vol. 4,
page 724.) Admettre la th6orie contraire, ce serait conclure
que le possesseur A titre pricaire, qui posshde pour son
propre compte et non pour autrui, ne saurait exercer l'action
en complainte contre 1'auteur d'un trouble. Evidemment,
le possesseur ne peut pas exercer d'action en complainte
contre l'Rtat ni le propridtaire qui le tolbre, mais sa pr6-
carit6 n'est pas absolue et il peut, s'il est troubl6 dans sa
possession, exercer contre les tiers les recours que la loi
lui conf~re. (Dalloz, Jurisprudence G6n6rale, 1889, page
67.)

Proudhon (Trait6 du domaine public, 2e 6d. Vol. 3,
page 325) apris avoir expos6 la loi frangaise relativement
A la pricarit6 de la possession du lit de certaines rivibres
par les propri6taires riverains, explique que cette pr6carit6
n'existe que vis-a-vis 1'tat, mais non vis-h-vis les autres
propri6taires. II dit ce qui suit:

981. Mais, en consid~rant les propri6taires riverains comparativement
les uns aux autres, et dans la discussion de leurs intrits particuliers
relatifs au droit d'irrigation que la loi leur accorde igalement, il n'y a
plus aucune cause de pr~caire b opposer . l'un par I'autre; et ici revient
I'application de la rbgle qui veut que le possesseur, mime pr6caire, jouisse
des actions du maitre A 1'6gard de toutes personnes autres que celle dont
il tient sa possession. La raison en est que personne ne doit 6tre admis
A se pr6valoir des droits d'un tiers.
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Le mgme auteur soumet d'intiressantes consid6rations 1952

sur la distinction qui doit 6tre faite entre le domaine public Bn.ODEAU

et le domaine de l'tat. Le domaine public ou d'adminis- V
tration ne comprendrait que les choses qui sont par les lois, T -schrau J.
asservies A l'usage de tous, et dont la propri6t6 n'est ' a
personne. II embrasserait tous les fonds qui, sans appar-
tenir propri6tairement A personne, sont civilement con-
sacr6s au service de la soci6t6. Ces fonds sont asservis A
1'usage du public, et c'est A la puissance publique qu'il
incombe de protiger la jouissance que la soci~t6 entibre a
le droit d'exercer sur eux. Ce n'est qu'un pouvoir d'admi-
nistration dans 1'int6r~t de tous les membres de la soci6t6
m~me individuellement pris, que liRtat exerce sur le do-
maine public.

Au contraire, le domaine d'etat ne s'appliquerait qu'aux
choses qui sont commun6ment productives d'un revenu,
comme sont les forits nationales, et autres biens dont le
gouvernement pergoit les produits dans l'int6rat de la Cou-
ronne et du Tr6sor, et dont il jouit propridtairement comme
un simple particulier jouit de ce qui lui appartient &
l'exclusion de tous autres. Le domaine de 1'Rtat serait
done un v6ritable domaine de propri6t6 appartenant au
corps politique, et dont ce corps seul doit recueillir tous
les 6moluments, sans que les fonds qui le composent soient
soumis A l'usage de tous les particuliers, comme quand il
s'agit de fonds appartenant au domaine public. (Proudhon,
Trait6 du domaine public, 2e 6d. Vol. 1, pages 63, 238 et
244).

Cette distinction est 6videmment inspirie par les dispo-
sitions de Particle 538 du Code Napolgon, auquel corres-
pond presque textuellement Particle 400 de notre Code
Civil. Cet article se lit ainsi:

Art. 400. Les chemins et routes b la charge de lItat, les fleuves et
rivibres navigables et flottables et leurs rives, les rivages, lais et relais
de la mer, les ports, les havres et les rades et g6ndralement toutes les
portions de territoires qui ne tombent pas dans le domaine priv6, sont
consid~rds comme des d6pendances du domaine public.

Il en est de mame de tous lacs et des rivibres et cours d'eau non
navigables et flottables et de leurs rives bordant les terrains alinds par
I'Etat apr&s le 9 f~vrier 1918.

On voit A la lecture de cet article que dans I'6numbration
des choses qui font partie du domaine public, le l6gislateur
n'a pas mentionn6 les forits non conc6d6es, et il semblerait
que c'est parce qu'elles sont susceptibles d'6tre d~tenues
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1952 propri6tairement par l'Itat, contrairement aux routes qui
BILODEAU sont civilement affect6es au service public. S'il en est ainsi,

DuFoua cornme je le crois, l'appelant pouvait sans doute par told-

Tas-hereau J rance gouvernementale, obtenir h l'exclusion de tous autres,
r June possession utile de 1'assiette sur laquelle il a construit

sa route, et A laquelle l'itat, propri6taire indiscutable,
pouvait seul mettre un terme. Mignault (Vol. 2, page
456) et Langelier (Vol. 2, page 128) font cette m~me
distinction entre le domaine public, et le domaine de
1'tat. Vide aussi Dalloz (Nouveau R6pertoire, Vol. 2,
verbis Domaine de 1'Rtat et Domaine Public).

En outre, dans le cas qui nous occupe, I'appelant, qui
avait la possession de 1'assiette du chemin, y a fait des
am6liorations substantielles pour un montant -d'environ
$40,000. Entre lui et le gouvernement provincial qui a
tol6r6 la possession de cette assiette de la route et n6ces-
sairement les constructions qui y ont 6t6 faites, il est
intervenu un contrat sui generts en vertu duquel le pro-
pri6taire du sol a autoris6 1'appelant A jouir des construc-
tions. Il y a dans ce cas, comme dit Baudry-Lacantinerie
(Biens, No 372) creation au profit du constructeur (une
sorte de droit de superficie). Fuzier-Herman (Repertoire,
verbo Superficie, No 1) nous dit que le droit de superficie:
consiste A avoir la propridt6 des idifices ou plantations sur un terrain qui
appartient a autrui.

'C'est d'ailleurs ce principe qui a 6t6 sanctionn6 par cette
Cour dans la cause de Tremblay v. Guay (1). Il est en
plus certain que le superficiaire, comme d'ailleurs l'usu-
fruitier, I'emphytdote, qui exercent en leur nom un droit
r6el, ont le b6n6fice de l'action possessoire. (Planiol &
Ripert, Les Biens, Vol. 3, page 203.)

Je conclus done que si la possession de l'appelant de
1'assiette du chemin est entach6e de pricarit6 vis-h-vis
1'autorit6 concidante, elle ne l'est pas vis-h-vis les tiers.
La position de 1'appelant est renforcie par le fait qu'd la
connaissance de litat, il a acquis un droit de superficie
qui lui donne la propri6t6 de la surface de la route qu'il a
construite et que les tiers ne peuvent contester. On ne
peut douter qu'il ne serait propri6taire d'une maison qu'il
aurait 6rig6e sur un sol appartenant h la Couronne. On ne
peut davantage lui nier son droit & la propri6t6 de la route

(1) [19291 S.C.R. 29.

[1952272



2 S.C.R.] SUPREME COURT OF CANADA

qu'il a construite, avec la tol6rance du propridtaire sur 1952
le sol d'autrui. I restera A 1'appelant A d6terminer avec BILODEAU

les propridtaires de 1'assiette du chemin leurs droits et wUR
obligations respectifs, soit en vertu des articles 412 et 417 -
du Code Civil, ou en vertu d'autres textes qu'il est inutile -

d'examiner pour le moment. Ce qui s'est pass6 entre
l'appelant et la Couronne ne peut int6resser les intim6s,
car il s'agit de res inter alios acta. L'appelant a droit au
b6n6fice de sa possession et de son droit de superficie, dont
les fruits civils, qui dans le cas actuel sont les loyers qu'll
r6clame. (C.C. 449.)

La valeur de l'usage de cette route pour le transport du
bois fait par les d6fendeurs, est 6valu6e par 1'appelant h
$1,642.13. Ce montant correspond A $1 la corde pour
748-44 cordes de bois de pulpe, et 386,847 pieds de bois de
sciage, ce qui reprisente un total de $1,542.13, auquel il
faut ajouter $100 pour une autre quantit6 de bois trans-
port6e d'un endroit moins 6loign6. Cette valeur en 1948
a et6 admise, reconnue et payee par les intim6s, et il n'y a
pas lieu, je crois, de conclure qu'elle soit exag6r6e, car rien
ne d6montre que les conditions aient chang6 en 1949, et
que la jouissance de cette route ait une valeur diminu6e.
Comme 1'honorable Juge en chef Galipeault, cependant, vu
le doute qui existe dans 1a preuve, je suis d'avis de r6duire
le montant r6clam6 A $1,220.13, c'est-A-dire d'enlever
$422, montant de travaux de r6parations que les d6fen-
deurs auraient eux-mgmes ex6cut6s.

A cause de la conclusion A laquelle je suis arriv6, il est
inutile de discuter les autres moyens qui ont 6t6 invoques.

L'appel doit 6tre maintenu jusqu'h concurrence de
$1,220.13 avec int6rit depuis le 19 aofit 1950, date du juge-
ment de la Cour Sup6rieure. L'appelant aura droit A ses
frais devant toutes les cours.

Appeal allowed with costs.

Solicitor for the Appellant: E. Gosselin.

Solicitors for the Respondents: Dorion, Dorion &
Fortin.
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1951 HAZEL McGONEGAL and THE
*Nov.21,22 TRUSTEES OF LEEDS and LANS- APPELLANTS;

1952 DOWNE FRONT TOWNSHIP
SCHOOL AREA, (DEFENDANTS)*Feb. 5

**May 26 AND**June 16

CHARLES GRAY by his next friend,
WILLIS EDWIN GRAY and WILLIS
EDWIN GRAY in his personal RESPONDENTS.
capacity and MILDRED GRAY
(PLAINTIFFS) .....................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Schools-Liability of teacher and trustees supplying hot food to pupils-
Public Authorities Protection-When attempting to light gasoline
stove on teacher's instructions pupil injured-Action not commenced
within six months-The Public Authorities Protection Act, R.S.O.
1987, c. 135, s. 11-The Public Schools Act, R.S.O. 1987, c. 857, s. 15,
68, 89 and 103, as amended.

The appellant trustees by virtue of The Public Schools Act (Ont.) con-
ducted a public school at which the respondent Charles Gray, a
12-year-old boy, was a pupil and the appellant McGonegal was a
teacher. For the purpose of heating soup the boy was instructed by
the teacher to light a gasoline stove, the property of the appellant
trustees. In attempting to do so he was severely burned. In an
action to recover damages for the injuries sustained the trustees at the
trial, and the teacher on appeal, pleaded s. 11 of The Public
Authorities Protection Act, R.S.O. 1937, c. 135, which provides that
no action shall be brought against any person for an act done in
pursuance or execution or intended execution of any statutory or
other public duty in respect of any alleged neglect unless com-
menced within six months next after the act or neglect complained of.
The trial judge held both the teacher and the trustees liable and
fixed damages for injuries to the infant Gray at $8,000 and the
expenses incurred by his father at $1,208.75; adjudged that the
plaintiffs recover against the defendants $9,208.75, and directed that
$8,000 of that sum be paid into Court to the credit of the infant.

Held: That the injuries were suffered as a result of the teacher's act
of negligence and since the act was committed by her in the course
of her employment both appellants were liable unless s. 11 of
The Public Authorities Protection Act applied.

Held: also, (Rinfret C.J., Kerwin and Estey JJ. dissenting) that s. 11
did not apply.

Per Taschereau, Rand and Cartwright JJ. The act which resulted in
the injury was not one in the course of exercising any direct public
purpose for the children: it had not yet reached any public aspect:
it was an authorized act in a private aspect and therefore the Act
did not apply. Griffiths v. Smith [1941] A.C. 170; Bradford v.
Myers [1916] A.C. 242 and Clarke v. St. Helen's Borough Council
85 LJ.K.B. 17, referred to.

*PRESENT: Rinfret C.J. and Kerwin, Taschereau, Rand, Estey, Locke
and Cartwright JJ.

**See footnote p. 298.
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Per: Locke J. The proper construction to be placed on the evidence was 1952
that the teacher intended to heat the soup for her own use and

McGoNEALnot for the children. She therefore was not performing or attempting et al.
to perform an act of the nature referred to in s. 11 and the section v.
had no application. GRAY

Per: Rinfret C.J. and Kerwin J. (dissenting). While the teacher's illness et al.

prompted the attempt to light the stove, the soup was to be used
also for some of the pupils, and the use of the stove supplied by
the trustees for the purpose of heating soup furnished by them
to be partaken of by pupils as well as the teacher brought the case
within the decision in Griffiths v. Smith, supra, and the trustees,
therefore fell within the protection of s. 11 of the Act. As by s. 103
of The Public School Act, the teacher's duty was not only to teach
but also to give assiduous attention to the health and comfort of the
pupils, she was a public authority and entitled to the same
protection.

Per: Estey J. (dissenting). In the circumstances it could not be said that
what was done by the trustees and teacher, acting in their respective
capacities and supported by a grant from the government, was
other than "an act done in pursuance or execution or intended
execution of any statutory or other public duty or authority" with
the meaning of s. 11 of the Act. The case upon its facts appeared
to be an even stronger case in favour of the trustees and the teacher
than Grif)ithe v. Smith, supra, and distinguishable from Bradford
Corporation v. Myers, supra.

Held: further, that since the action was commenced before the 1949
amendment to the Supreme Court Act, RS.C. 1927, c. 35, came into
force, under s. 39 no appeal lay to this Court in respect of the sum
of $1,208.75, leave not having been obtained from the Court of Appeal
under s. 41. Dorzek v. McColl Frontenac Oil Co. [19331, S.C.R. 197.

APPEAL from the judgment of the Court of Appeal for
Ontario (1) dismissing the defendants' appeal (Hogg J.
dissenting as to the liability of the defendant trustees)
from the judgment of Wells J. (2) in favour of the
respondents.

G. W. Mason, K.C. and C. M. Smith, K.C. for the appel-
lant trustees. The negligence alleged against the trustees
in the Statement of Claim was that they had failed to
see that the gasoline stove was kept in proper working
order. There was no other allegation of negligence against
them and there was no other allegation of negligence against
the teacher. The case, therefore, upon which issue was
joined was that made by para. 16 of the Statement of
Claim, that "the burns to the infant plaintiff were caused
as the result of the negligence, carelessness and breach of
duty of the defendant trustees not seeing to it that the
said gasoline stove was kept in proper working order having

(1) [19501 0.R. 512; 4 DL.R. 395. (2) [19491 0.R. 749; 4 D.L.R. 344.
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1952 regard to the use that was to be made of the said stove
McGONEALas part of the said equipment by the said trustees for the

et al. school area."
V.

GRAY The negligence complained of must be the causa causans
- of the injuries sustained, and it is clear from all the evidence

that the negligence alleged, that is to say, the condition
of the stove was not the cause of the accident. There
was also the admission of counsel for the plaintiff when
he said. "The negligence was not in the operation of
the stove. It was letting an 11-year-old boy fool with
matches and gasoline." It is to be noted that no such
negligence was contemplated when the writ was issued,
nor is there any allegation of such negligence in the original
pleadings, or in the pleadings as amended, and it is sub-
mitted that the defendants were only called upon at the
trial to meet the negligence charged in the Statement
of Claim. This was recognized by the trial judge and
pointed out by him to the Plaintiff's counsel.

The Court should not of its own motion set up a cause
of action not disclosed by the pleadings. Andanoff v.
Smith and Nadeff (1). An amendment to set up such a
case at this time would be barred by the limitations
section of The Public Authorities Act. Mabro v. Eagle
Star (2); Schubert v. Sterlings Trust (3).

It would also mean that the plaintiff must rely on the
maxim Respondeat Superior, as now applied. This rule
does not apply in the wrongful or negligent acts of those
engaged in the public service. 7 C.E.D. 233; Whitfield v.
Le Despencer (4); and inasmuch as Public School Trustees
are public or quasi-municipal in character, it is the gener-
ally accepted rule that they are not liable for injuries
resulting from negligence or failure to keep equipment in
a proper manner, unless made so by statute. Corpus
Juris Vol.. 56, pp. 367, 528, 531. In any event the doctrine
would only apply if the teacher was acting within her
authority, or in the course of her employment. Griggs v.
Southside Hotel Ltd. (5), and the action would have to be
brought within six months. The Public Authorities Pro-
tection Act c. 132, s. 11. The duties of school trustees are

(1) [19351 O.W.N. 415 at 417. (3) [19381 O.W.N. 133.
(2) [19321 1 K.B. 485 at 487. (4) 2 Cowp. 754.

(5) [19471 O.R. 674.
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set out in The Public School Act, c. 357, s. 89. In the 1952
absence of a breach of their statutory duty they should not mcGo m.
be held liable. Scoffield v. North York (1); Koch v. Stone et al.

Farm School (2); Langham v. Governors of Wellingborough GRAY

School and Fryer (3); Urquhart v. Ashburton (4).
In Davis v. London County Council (5), it was held that

the education authority was not liable for the negligence,
if any, of persons performing operations on school children,
provided they engaged competent professional persons to
operate. See also Wray v. Essex County Council (6).

It has frequently been held that trustees are not liable
if a reasonable standard of precaution is maintained. In
the case at bar the trustees had done all the Public School
Act required of them and therefore should not be held
responsible for something which could not reasonably be
foreseen. Chilvers v. London County Council (7); Jones
v. London County Council (8).

There is a further and fundamental reason why the
action cannot succeed. It was not commenced within the
time provided by s. 1 of The Public Authorities Protection
Act. Levine v. Board of Education City of Toronto (9);
Griffiths v. Smith (10); Greenwood v. Atherton (11).

The case of Bradford Corporation v. Myers (12) applied
by Wells J. is distinguished in Griffiths v. Smith, supra.
There the House of Lords held that The Public Authorities
Protection Act did not apply because the act of contracting
to see the coke to the purchaser, and of supplying it was
purely voluntary. The sale was effected by a private
bargain, with no correlative public duty and the corpora-
tion was unprotected.

A. W. S. Greer, K.C. and C. L. Dubbin, K.C. for the
appellant, McGonegal. The Court of Appeal erred in
holding that the action against Hazel McGonegal was not
barred by the provisions of s. 11 of The Public Authorities
Protection Act. In giving instructions for the preparation
of hot refreshments for the pupils she was doing an act in

(1) [19421 O.W.N. 458. (7) (1916) 80 J.P. 246.
(2) [19401 2 DL.R. 603. (8) (1932) 96 J.P. 371, C.A.
(3) [19321 101 L.J.K.B. 513 at 515. (9) [1933] O.W.N. 152.
(4) [19211 N.ZL.R. 164. (10) [1941] 1 All E.R. 66.
(5) (1941) 30 TI.R. 275. (11) [1939] 1 K. 388 at 392.
(6) [19361 3 All E.R. 97. (12) [19161 1 A.C. 242.
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1952 pursuance or execution or intended execution of a statutory
McGONEAL duty and that being so, afforded the full protection of s. 11.

et . It must be remembered that the section does not take
GRAY away from the plaintiffs any causes for action for any

e. alleged wrong but prevents the action being instituted, if
not commenced within six months after the injury is
alleged to have occurred. The Court of Appeal erred in
holding that because no statute imposed a duty on the
teacher to supply hot meals that this section was not
applicable. It is submitted that a proper test is where
the act done by her was one permitted to be done and
incidental to and forming part of her general duties and
that if this were applied the section would be applicable.
Nelson v. Cookson (1); Greenwell v. Howell (2); Freeborn
v. Leeming (3); Venn v. Tedesco (4); Levine v. Board of
Education of Toronto (5).

In the alternative, the trial judge erred in holding the
defendant teacher responsible on the allegation of negli-
gence which was not pleaded against her. In the further
alternative, the trial judge erred in failing to find that the
infant plaintiff was guilty of contributory negligence. The
fact that he was carrying out the instructions of his teacher
does not relieve him of any responsibility for his own
negligence. It must be remembered that he was a bright
and intelligent boy and had been warned by his father
not to touch the stove. Yachuk v. Blais (6).

R. A. Hughes, K.C. and J. M. Kelly for the respondents.
The first question in issue is whether the defendant Mc-
Gonegal in instructing the infant plaintiff to light the
gasoline stove in the circumstances was acting "in pursu-
ance of execution or intended execution of any statutory
or other public duty or authority . . ." so as to bring her
negligent conduct within the protection of The Public
Authorities Protection Act. It is submitted that although
she was acting within the course of her employment, she
was not acting in pursuance or execution or intended execu-
tion of any statutory or other public duty or authority.

(1) [19391 4 All E.R. 30. (4) [19261 2 KB. 227 at 229.
(2) [19001 1 Q.B. 535 at 539. (5) [19331 O.W.N. 152; 238.
(3) [19261 1 K.B. 160 at 165, 168. (6) [19491 A.C. 386.
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It was admitted in the pleadings of both defendants 1952

that she was the servant of the defendant trustees and it McGoN EGAL
is clear from the evidence that they authorized her to etaL.
serve hot food at noon hour during the winter months and GAY
would not disapprove of her doing so after the winter et at.

months even though she was using up supplies. It was
left to her discretion and there was no obligation on her
to serve hot food at the school at any time. In asking
the infant plaintiff to light the gasoline stove for the
purpose of heating some hot soup she was therefore clearly
acting within the course of her employment, but not in the
performance of some public duty or obligation or public
authority so as to bring her conduct within the protection
of the Public Authorities Protection Act. A servant of a
public authority although acting in an official capacity
under a power of the public authority, and acting within
the course of employment is not protected by the Act if
the alleged neglect or default occurs in the doing or not
doing of some act voluntarily undertaken beyond the
obligation, duty or authority imposed upon the public
authority by statute. Clarke v. St. Helen's Borough
Council (1); Lyles v. Southend-on-Sea Corp. (2).

The defendant trustees were under no duty under the
Public Schools Act, R.S.O. 1937, or any other statute
known to them, to have hot food provided for the pupils.
Can it be said that the defendant McGonegal in preparing
to provide the hot soup was acting in pursuance or execu-
tion of any statutory or other public duty or authority?
This duty in so far as the teacher is concerned is set out
in s. 103 of the Public Schools Act. The trial judge found
that on any fair reading of the section it could not be said
that the serving of hot foods to the pupils was part of the
statutory duties of a school teacher and the Court of
Appeal were in agreement. The finding was that it was
not at any time part of the statutory duty. The evidence
goes much further in establishing that on the day in ques-
tion the defendant McGonegal was doing so for her own
purposes, because she was ill and to deplete the supplies
on hand. In so doing, although she was acting within the
course of her employment, she could not be fairly said
to be doing so in order to carry out her obligations as a

(1) 119161 85 LJ.KB. 17 at 21.

279

(2) [19051 2 K.B. I at 13.



SUPREME COURT OF CANADA

1952 teacher under any statutory obligation to her pupils.
MCGONEGA Bradford Corporation v. Myers (1), approved in Griffiths

et al. v. Smith (2).
V.

^RA The supplying of hot food to the children was a purelyet al.
- voluntary act on both the part of the defendant trustees

and the defendant McGonegal, and was something that
went completely outside of the duties, in so far as the
defendant trustees were concerned, of carrying on the school
in conformance with the statute and, in so far as the
defendant teacher was concerned, of carrying on her duties
as a teacher in the school. It was not an act done as some-
thing incidental to, or part of, the process of carrying on
the duties and authority under the Public Schools Act as
a teacher. It was something that lay outside of that alto-
gether. McDowall v. Great Western Ry. Co. (3); Corby
v. Foster (4); Yachuk v. Blais (5); Kelly v. Barton (6);
Williams v. Eady (7).

As to the second question in issue, whether or not the
plaintiffs are entitled to rely upon the doctrine of respon-
deat superior in charging the defendant trustees with the
negligence of the defendant McGonegal, both defendants
admitted in the pleadings that she was the servant of the
defendant trustees. The only question which arises in
this regard is whether or not the plaintiffs are entitled to
rely upon the doctrine in charging the trustees with her
negligence due to the fact that the plaintiffs charged direct
negligence against the trustees in para. 16 of the Statement
of Claim. Hogg J. in his reasons for judgment states that
the only foundation of any negligence on the part of the
defendant trustees was that alleged in the Statement of
Claim as direct negligence for their failure to properly
maintain the equipment of the school and further that
the plaintiffs did not at any time base their claim on the
simple ground of the relationship between the trustees and
the teacher of master and servant. It is submitted this
finding is not justified, having in mind para. 6 of the
Statement of Claim where it is alleged the defendant
McGonegal was acting in the course of her employment.

(1) [1916] 1 A.C. 242.
(2) [19411 A.C. 170.
(3) [1903] 2 K.B. 331.

(7) (1893)

(4) (1913) 290 L.R. 83.
(5) [19491 A.C. 386.
(6) 26 O.R. 608.

10 L.T.R. 41.
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The only reasonable inference to be attached to this 1952

material fact, as pleaded, was that if she were negligent McGONEGAL

while acting in the course of her employment then her etal.
employer would of necessity by conclusion of law be GRAY
charged with that negligence. If some further allegation -

is necessary in order to charge the trustees with her negli-
gence committed within the course of her employment,
it is submitted that leave should be given to amend the
Statement of Claim. Leave was given at the trial to the
trustees to plead The Public Authorities Protection Act,
and in the Court of Appeal, to the defendant McGonegal.
The application of this statute is the prime issue in this
appeal. Zwicker v. Feindel (1); Steward v. North Metro-
politan Tramways (2).

Mason, K.C. replied.

The judgment of the Chief Justice and Kerwin J. was
delivered by:

KERWIN J. (dissenting in part):-The appellants, The
Trustees of Leeds and Lansdowne Front Township School
Area conduct a public school in the Province of Ontario.
The respondent, Charles Gray, then twelve years of age,
was a pupil in the school on June 12, 1947, at which time the
teacher was the appellant Mrs. Hazel McGonegal. Charles
was burned severely when attempting to light a gasoline
stove and there is now no question that the injuries were
suffered as a result of the teacher's negligence.

Mr. Justice Hogg considered that the only claim of
negligence against the trustees was that contained in
paragraph 16 of the statement of claim:

16. The plaintiffs allege that the burns to the infant plaintiff were
caused as the result of the negligence, carelessness and breach of duty
of the defendant trustees not seeing to it that the said gasoline stove was
kept in proper working order having regard to the use that was to be
made of the said stove as part of the said equipment maintained by the
said trustees for the said school area.

However, in paragraph 6, it is alleged that the teacher
"acting in the course of her employment" instructed the
infant to light the stove, paragraph 16 was not referred to
on the argument before this Court and, notwithstanding
what appears in the factum filed on behalf of the trustees.

(2) (1886) 16 Q.B.D. 556.
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1952 counsel for all parties argued the case on the footing that
McGONEGAL if the doctrine of respondeat superior applied, the trustees

et al. were responsible for the teacher's negligence.
GRAY In any event, even if not formally admitted, there is
et al.

Kerwin J really no doubt that both appellants are liable for the
K Jdamages awarded by the trial judge unless absolved by

s. 11 of The Public Authorities Protection Act, R.S.O. 1937,
c. 135, which reads as follows:-

11. No action, prosecution or other proceeding shall lie or be
instituted against any person for an act done in pursuance or execution or
intended execution of any statutory or other public duty or authority,
or in respect of any alleged neglect or default in the execution of any
such duty or authority, unless it is commenced within six months next
after the act, neglect or default complained of, or, in case of continuance
of injury or damage, within six months after the ceasing thereof.

This action by Charles' father as next friend of the
infant, for damages for the latter's injuries, and on his
own behalf for expenses, was not commenced within six
months after June 12, 1947.

In Levine v. Board of Education of Toronto (1),
Sedgewick J. dismissed an action for damages alleged to
have been sustained at a public* school athletic meet,
conducted by the Board, at Exhibition Park in Toronto.
He considered that if the Board was of opinion that in the
interests of the children games should be arranged, it would
be a duty of the Board to do so but that, in any event,
the games were authorized and, therefore, the Board was
entitled to the protection of the Act. An appeal from that
decision was dismissed by the Court of Appeal (2), but
without any opinion being expressed as to applicability of
the Act.

The Ontario section is in substance the same as s. 1
of the British .Public Authorities Protection Act, 1893,
which has been considered in numerous cases in England,
Scotland and Ireland, all of which, to the end of January,
1934, will be found referred to in The Public Authorities
Protection Act, 1893, by Mr. J. J. Sommerville. The
House of Lords noticed some of them in Bradford Corpora-
tion v. Myers (3), where it was finally decided that the
word "person" must be limited so as to apply only to
public authorities. There, the Corporation had power to

(1) (19331 O.W.N. 152. (2) [19331 O.W.N. 238.
(3) [1916] 1 A.C. 242.
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carry on a gas undertaking and was bound to supply gas 1952

to the inhabitants of the district. In addition, it had mcGoNEGAL
statutory authority (which it was not bound to exercise) etal.
to sell the coke produced in the manufacture of the gas. GRA
It did so and a cart load of coke, in the course of being et al.

delivered to a particular purchaser was. negligently shot- Kerwin J.

through the window. It was held that the section did not
apply because the act of contracting to sell the coke to the
purchaser and of supplying it was purely voluntary.

In Griffiths v. Smith (1), Viscount Simon states that in
the Court of Appeal the Master of the Rolls had explained
the Bradford decision by saying:

What they were doing in supplying coke was not something inci-
dental to, or part of, the process of carrying on the gas undertaking and
supplying gas compulsorily to the inhabitants. It was something that
lay outside that altogether.

In the Griffiths case it was held that the managers of an
elementary school were acting in pursuance of a public
duty or authority when they invited the parents of the
pupils to attend an exhibition of work held in one of the
school buildings. While attending the exhibition, a parent
was injured by the collapse of a floor, which was un-
doubtedly dangerous. Although the managers had acted
voluntarily in authorizing the invitations to the school,
in the sense that the school could have been carried on
without the exhibition, it was held that the true test was:
Were the managers, in authorizing the invitations, exer-
cising their function of managing the school? While they
had a discretion to authorize it or not, they did in fact
approve it and did so in the course of carrying out their
statutory powers of managing the school, and there was
no ground for saying that the invitations were issued for
some extraneous purpose unconnected with the manage-
ment of the school.

Applying these decisions to the circumstances of the
present case, what do we find? The trustees were author-
ized by The Public Schools Act, R.S.O. 1937, as amended,
and particularly s. 89, to see that the school was conducted
according to The Public Schools Act and the regulations.
There can be no doubt they are a public authority. For
several years cans of soup and cocoa were supplied to the

(1) [1941] A.C. 170.
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1952 school and paid for by the trustees or their predecessors.
MCGONEGAL The trustees and their predecessors had authorized the

et al. holder of the teacher's position, from time to time, to serve
V).

GAY hot soup and cocoa although no formal resolution to that
et al. effect could be found. The Ontario Department of Educa-

Kerwin J. tion repaid to the trustees fifty per cent of the cost of
the soup and cocoa. The gasoline stove had been in the
possession of the trustees and their predecessors and was
listed as part of the school equipment.

The practice was to commence heating the soup or cocoa
during the morning recess so that it would be ready at
noon. While this occurred generally in the cold weather,
the seasons in which it would be done was left to the
teacher's discretion, particularly bearing in mind that there
might be a small stock on hand as the school term was
drawing to a close. On the day in question, June 12th,
the teacher did not feel well. She asked the pupils if
they wanted soup but no one held up his hand. However,
when she said that she was going to have some, and it
turned out to be celery soup, then four or five agreed to
take it. Therefore, while it was the teacher's illness that
prompted the attempt to light the stove, the soup was
to be used also for some of the pupils. Although there was
no obligation on the part of the trustees to furnish refresh-
ments, I am of opinion that in doing so, and in taking
steps to heat them, the trustees through the teacher, within
the principle of the Griffiths case, were exercising their
function of conducting the school.

It has been pointed out in the Myers case and the
Griffiths case that the determination of whether a public
authority comes under the Act depends upon an examina-
tion of all the circumstances. This is exemplified in the
different views taken in Clarke v. St. Helen's Borough
Council (1), and Edwards v. Metropolitan Water Board
(2). While it is unnecessary to decide what would have
been the result if the teacher had been the only one who
was going to have the soup on June 12th, the use of the
stove supplied by the trustees for the purpose of heating
soup furnished by them, to be partaken of by pupils as
well as the teacher, brings the case, in my view, within
the decision in Griffiths, and the trustees, therefore, fall

(1) [1916] 85 LJ.KB. 17.
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within the protection of s. 11 of the Public Authorities 1952

Protection Act. As by s. 103 of the Public Schools Act, McGONEGAL

the teacher's duty was not only to teach (para. (a)) but etal.
also to give assiduous attention to the health and comfort GRAY

of the pupils (para. (g)), Mrs. McGonegal is a publice -

authority and is entitled to the same protection. Kerwin J.

The appeals should therefore be allowed but only in
part. In his reasons for judgment, the trial judge fixed
the damages for the injuries to the infant Charles Gray at
$8,000 and the expenses incurred by the father Willis
Edwin Gray at $1,208.75, but the formal judgment
adjudged that the plaintiffs Charles Gray and Willis Edwin
Gray recover against the defendants $9,208.75 for damages
and directed that $8,000 of that sum be paid into Court
by the appellants to the credit of the infant. The action
was commenced before the 1949 amendment to the Supreme
Court Act came into force and, under s. 39 of R.S.C. 1927,
c. 35, no appeal lies to this Court in respect of the sum of
$1,208.75 since no leave was obtained from the Court of
Appeal under s. 41. A similar situation arose in Dorzek
v. McColl Frontenac Oil Co. (1). There, by one judgment
an infant plaintiff recovered from the defendant $1,875,
which was ordered to be paid into Court; his father
recovered $284.25 and his mother $46.87. The mere fact
that in the present case there is one judgment for the total
of the two sums with a direction that the larger be paid
into Court to the credit of the infant does not distinguish
it from the case cited.

The father is therefore entitled in his personal capacity
to retain his judgment against both appellants for $1,208.75
and costs of the action less any he may have been paid,
or is entitled to, under an order of the trial judge whereby,
as a term of permitting the trustees to plead The Public
Authorities Protection Act, they were ordered to pay forth-
with the respondents' costs of the action up to and in-
cluding the preparation for trial. In view of the result
and because of the fact that the appellant Mrs. McGonegal
pleaded the statute only as a, result of leave given her in
the Court of Appeal, the respondents are entitled to their
costs in that Court as against her. Under the circumstances

(1) [19331 S.C.R. 197.
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1952 there should be no costs in the Court of Appeal to or
McGONRAL against the trustees. The appellants are entitled to their

et at. costs in this Court if demanded.
V.

GRAY
et al. The judgment of Taschereau, Rand and Cartwright, JJ.

Kerwin J. was delivered by:-
RAND J.:-The finding of negligence made by Wells J. at

trial was concurred in by the Court of Appeal and was not
seriously challenged before us. There remains the question
of the applicability of The Public Authorities Protection
Act, c. 135, R.S.O. 1937.

The evidence is clear both from the testimony of two
pupils called by the defence as well as that of the infant
plaintiff and the defendant teacher herself, that the latter,
who that morning was ill, asked "who wanted soup for
dinner and nobody wanted it but herself." Nothing that
might have happened afterwards can affect that fact, not-
withstanding that several of the children announced they
would have some of the soup too "if she were going to".
The request or the direction thereupon given the young
boy was for an act up to that moment for the purpose of
the teacher and of the teacher only.

No regulation of the Department of Education nor any
resolution of the School Board authorizing the giving of
a course of warm food to the children was shown, and the
authority rests upon oral instructions to the teacher from
the trustees of the Board. But admittedly the Department
has approved the practice over many years and has paid
one-half of the expenses incurred. The predecessor Board
purchased the stove and the gasoline can, and thereafter
both that Board and its successor, the appellant, have
borne the balance of the cost. It appears to be a general
practice throughout the province, and as it concerns the
health and comfort of the students, it would seem to be
within the authority of the department, the board and the
teachers to follow. At any rate, I would not presume that
the moneys of the province have been improperly applied;
and both defendants take the position that the practice
was authorized by the school law. In the view I take of
the case, however, I do not find that fact to be necessary
to its determination.

[1952286
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That the teacher should be able to make use of the stove 1952

for the purpose of heating food for herself has likewise McGONEGAL

been assumed; and in the circumstances before us, I should et al.
say it was an incident of her employment: Smith v. Martin GRAY

and Kingston Corporation (1). et al.
Rand J.

The question, then, is whether the act as I have described -

it was "done in pursuance or execution or intended execu-
tion of any statutory or other public duty or authority"
as provided by s. 11 of the statute.

Although the prior statutory background is somewhat
different, the provisions of this section are substantially
the same as those of the first paragraph of s. 1 of 56-57
Vict. c. 61 of the British Parliament, and the cases which
have been decided by the English courts throw considerable
light on the interpretation of this general language. Any
difference based on the previous law would, I think, indicate
a more restrictive interpretation of the Canadian Act. The
question came before the House of Lords in Bradford
Corporation v. Myers (2). In that case, a municipal
corporation was authorized by statute to carry on the
undertaking of a gas company. It was bound to sell gas
to the inhabitants of the district and was empowered to
sell the coke produced in the manufacture of the gas. In
delivering a load of coke, there was negligence which broke
a shop window and caused other damage, and in an action
brought against the corporation, the Act was pleaded. It
was held that the delivery of coke was not in the exercise
of a public authority and that the Act afforded no defence.
The decision drew the line of the public service in the
supplying of gas to exclude the disposal of the coke and
the latter was treated as having the aspect of a private
as distinguished from a public act. It is pointed out by
Buckmaster L.C. that the language of the section implies
that some authorized acts of public authorities are not
"public", although I do not take that to mean that under
no circumstances could the entire authorized activities of
a public authority be wholly of a public nature. Viscount
Haldane used these words:-

My Lords, in the case of such a restriction of ordinary rights, I
think that the words used must not have more read into them than
they express or of necessity imply, and I do not think that they can
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1952 be properly extended so as to embrace an act which is not done in direct
pursuance of the provisions of the statute or in the direct execution

McGOEGAL of the duty or authority.

GRAY In Clarke v. St. Helen's Borough Council (1), the facts
et al. were these. The defendants were constituted by statute

Rand J. the water authority for their district. They owned a motor
car used for general purposes and particularly for taking
about officials employed by them. The car, driven by the
chauffeur and carrying the water engineer and a treasury
clerk, was taken to visit three pumping stations to enable
the engineer to examine the works and the clerk to pay
the wages of the persons there employed. After these
duties had been finished and while the car was being driven
back to the garage, the engineer having left but the clerk
still being in it, the driver negligently injured the plaintiff.
It was held that the act of returning was not one happen-
ing in the course of executing a public authority, and that
the statute did not apply: it was an internal act in the
exercise of authority conferred with an incidental aspect.
Swinfen Eady L.J. at p. 22 says:-

Such acts as that of this chauffeur in driving this car are merely
incidental to the execution of the defendant's statutory duty. They
were merely incidental or ancillary acts. It is said that it is difficult
to draw the line. In many cases, no doubt, it is; but I see no difficulty
here.

Phillimore L.J. put it thus:-
A man engaged merely to drive a car where he is told to drive it,

is not necessarily engaged in the execution of any statutory duty.

Pickford L.J.:-
He was not performing, as the servant of the corporation, nor was

the corporation performing through him, an act in execution of any
statutory or public duty, but was simply performing an act for the
convenience of the corporation.

In Edwards v. Metropolitan Water Board (2), the facts
were somewhat similar. There the Water Board used
lorries driven by steam or petrol to take stores to depots
and to bring back receptacles emptied of their oil or other
materials. This distribution of stores was necessary for
the expeditious repair of the works generally. It was held
that injury negligently inflicted in the course of a return
journey of the lorry carrying empty casks and drums was
an act in the execution of a public duty, and that the
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statute applied. The Court of Appeal, consisting of Bankes 1952
and Scrutton, L.JJ., Younger L.J. dissenting, took the McGONGA
view that the outward and the return journeys of the lorry et al.
were all one and that it was taken directly pursuant to the GRAY

statute. Younger L.J., on the other hand, after quoting -

Lord Buckmaster in the Myers' case, that the statute "was Rand J.

not intended to cover every act which a local authority had
power to perform" viewed the operation of the lorry as the
fulfilment of a private contract rather than an act of public
obligation or authority. On p. 309 he says:-

Now if the accident had taken place on the outward journey, I should
I think have held, although even then the case would in my judgment
have been very near the line, that the respondents were entitled to the
protection of the statute. But the second question is much more difficult,
(i.e. the return journey)

and held the respondents not entitled to protection.
The question again came under the review of the House

of Lords in Griffiths v. Smith (1). In that case, the
managers of a non-provided public elementary school, a
statutory body, issued invitations to the plaintiff to attend
an exhibition on the school premises of work done by the
pupils, one of whom was the plaintiff's son. While the
display was in progress the floor of the room collapsed
through negligence in maintaining it in proper condition.
The House found the statutory. body to be a public
authority within the statute, that the display was in the
course of its authority, that the default was in the course

-of exercising its public duty, and that the statute was a
good defence. In his speech, Viscount Maugham refers
to Edwards v. Metropolitan Water Board, supra, with
apparent approval, and Lord Porter similarly mentions
Clarke v. St. Helen's Borough, supra.

I have given the facts of these cases in some detail to
indicate the strict application which the courts have from
the outset made of this drastic enactment. The distinction
made in Myers which confined the scope of the public
service to those acts in direct performance of it, as con-
trasted with those of a private interest although incidental
to the undertaking and authority as a whole, and in Clarke
between primary and direct public acts and those which
are subordinate or incidental to them, indicates the line
of distinction for the purposes here.

(1) [19411 170.
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1952 The serving of these meals in a public aspect is confined
MCGONEGAL to the pupils, even though such a private concern of the

et al.
V. teacher's may be said to have a remote interest for school

et al. administration generally. Whether she could properly
Rand J. partake of the supplies furnished by the School Board does

not appear; but it is undoubted that this new measure
was introduced not as a benefit to her but for the children.
But the act which resulted in the injury was not one in the
course of executing any direct public purpose for the
children: it had not yet reached any public aspect: it was a
private act, under a private authority. If it had been
stopped before the third match was lighted, and nothing
more done, no criticism could have been raised against the
teacher, because the pupils had already said "no" to her
question. If soup for some of the pupils had been put on
the stove to warm, or they had shared in it, that subse-
quent action would be distinguishable; and if, for instance,
in the course of heating it or of carrying it from the stove,
a child had been scalded, then, doubtless, the contention
would be much stronger that that act was in the execution
of a public authority.

For these reasons the appeal must be dismissed with
costs.

ESTEY, J. (dissenting in part):-Charles Gray, a pupil
twelve years of age at the Legge School, suffered a serious
injury on June 12, 1947, when, at the request of his teacher,
he attempted, during the morning recess, to light a gasoline
stove. In this action his father, Willis Edwin Gray, as his
next friend, recovered at trial a judgment for damages
caused by said injuries to Charles Gray in the sum of
$8,000, and for his personal expenses $1,2 08.75-a total
judgment of $9,208.75 against both appellants, the teacher,
Hazel McGonegal, and the trustees of the school. This
judgment was affirmed on appeal. Mr. Justice Hogg,
dissenting, was of the opinion that the appellant trustees,
but not the appellant teacher, should succeed by virtue of
s. 11 of The Public Authorities Protection Act (R.S.O. 1937,
c. 135). Both appellants appeal to this Court.
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The trustees, encouraged and assisted by a grant from 1952
the Provincial Government, provided equipment and sup- McGoNm
plies necessary to prepare hot soup and cocoa as a supple- et aL.

ment to the pupils' noonday lunches. In 1946 the teacher GRAT

commenced to supply them about December 1. With the -

advent of spring they were not provided every day, though Estey J.
it would appear from the evidence that the practice was
more or less regularly followed up to June 12, the day in
question.

The respondent, Willis Edwin Gray, was the janitor, but
his son, Charles Gray, apparently did much of the daily
work and was always asked by the teacher to prepare the
fire at recess for the heating of the soup and cocoa. As
to what happened on June 12, the teacher deposed:

It was recess and the children were all out, and as I repeat, it was
a chilly morning and I was ill. I had suggested soup and as it has been
said, no hands were raised, but when I said that -I would have some
myself at least five children said we will have some too, if it is going
to be soup. They thought it was going to be cocoa or vegetable soup,
and it happened to be celery soup. Two children said they would like
some, and another child said, "If you are going to, I will too", and four
or five said they would care for soup when they saw the soup.

This is the only reference the teacher makes to her
illness. She does not state that she mentioned it to the
pupils and certainly no pupil called as a witness made
reference to it. The pupils, so far as they deposed to the
foregoing, corroborate the teacher and not one of them
contradicts her upon this, though at least some of them
do upon other parts of her evidence. The learned trial
judge stated:

On this occasion, it being late in the school year, the defendant,
Hazel McGonegal, decided to use up her supplies of soup by heating
them and distributing them among her pupils at lunch.

Whether motivated by a desire to exhaust the supplies,
as the end of the term approached and warmer weather
prevailed, or whether it was her illness that prompted her
to propose the soup does not determine the issue. We are
concerned with her conduct and, upon the evidence here
adduced, it would appear that she followed her usual
routine, with no suggestion that a portion for but one
should be prepared, but rather that all of the pupils who
desired might enjoy a share. It would, therefore, appear
that the evidence supports the basis accepted by the learned

60660-51
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1952 trial judge that what the teacher was doing was within the
McGONEAL scope of her employment and in this the learned judges

et at. in the Court of Appeal were of the same opinion. Bowlby
GasY J.A. states:
et al.

- a I am in entire accord with the conclusion of the learned trial Judge
Estey J. and am also of the opinion that the negligence of the defendant McGone-

gal fell within the scope of her employment and that the defendant
trustees are liable therefor.

This issue was raised upon the pleadings and I am in
agreement with the conclusions of the learned judges that
at all times relevant hereto the teacher was acting within
the scope of her employment.

The learned trial judge found that the teacher was
negligent in that she failed to properly supervise the using
of the gasoline stove, more particularly when she ought to
have observed the difficulty Charles Gray was experiencing
in his endeavours to light it. I am in agreement with the
learned judges in the Court of Appeal that the evidence
fully supports the finding of the learned trial judge both
that she was negligent and that her negligence caused the
injury suffered by Charles Gray.

The appellants, however, claim that this action was not
brought within a period of six months after the injury
suffered by Charles Gray. This action was not com-
menced until May, 1948, and, therefore, not until after a
period of approximately ten months had elapsed since
Charles Gray suffered his injury. Their contention is that
under s. 11 of the Public Authorities Protection Act they
are protected from any claim arising out of this injury.
S. 11 reads as follows:-(As to which see page 282).

The trustees are a statutory corporate body under s. 63
of the Public Schools Act (R.S.O. 1937, c. 357) and their
position and duties as set forth in that act constitute them
a public authority. The appellant teacher not only assumes
public duties by virtue of her employment by the trustees,
but also accepts the duties and responsibility imposed upon
her by the Public Schools Act. In the circumstances it
would seem that she also occupies a position such as to
constitute her a public authority.

The foregoing s. 11 provides that "No action * shall
lie or be instituted against any person * * * *" This same
phrase "any person" is contained in the act in Great
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Britain (Public Authorities Protection Act 1893, 56 & 57 1952

Vict., c. 61, s. 1). In fact, s. 11 corresponds to, and is, in McGoNmoAL
all material respects relevant hereto, to the same effect etal.
as s. 1 of the British Act. In referring to the latter, Lord GRAY

Buckmaster pointed out that" 'any person' must be limited
so as to apply only to public authorities." Bradford Estey J.

Corporation v. Myers (1). Viscount Simon, referring to
this statement, said: "On this point the construction of
the Act should be regarded as finally settled." Griffiths v.
Smith (2). However this phrase may be finally con-
strued in Canada, I think both the trustees and the teacher
are included within the phrase "any person" within the
meaning of s. 11.

Throughout the Act, various duties are imposed and
powers provided in general terms. It was evidently the
intention of the Legislature, in regard to many matters,
that the trustees should exercise their discretion, not only
as to what ought to be done, but also as to how that which
was decided upon might be carried out. Though the regu-
lations were not filed, there is, throughout, no suggestion
that the trustees or teacher were exceeding their respective
duties. In fact, the contention of the respondents is that
the trustees and the teacher were acting in the discharge of
their public duties, but, in providing the soup and hot cocoa,
they were acting voluntarily rather than under any statu-
tory obligation, their contention being that the provisions
of The Public Authorities Protection Act apply only where
there is a specific duty or obligation to be discharged by
a person or body exercising a "statutory or other public
duty or authority."

It is not essential that the duty or obligation be specific-
ally stated. The trustees, in the discharge of their statu-
ory or public duty of maintaining and conducting the
school, had been encouraged by the Department of
Education to accept the Government grant and to provide
for the teacher the equipment and supplies. In all this
they were exercising their discretion. They were not
obligated to do so, but, in so far as they did, they were
acting within the discharge of their statutory and public
duty in relation to that school. In these circumstances
it cannot be said that what was done by the trustees and

(1) [19161 1 A.C. 242 at 247.
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1952 teacher, acting in their respective capacities and supported
McGoNEGE by a grant from the Government, was other than "an act

et atdon
e. done in pursuance or execution or intended execution of

tat. any statutory or other public duty or authority," within

E-J the meaning of s. 11 of The Public Authorities Protection
- Act.

In Greenwood v. Atherton (1), a child aged 5, attending
a school, was injured in the playground during recreation
period. As a consequence, an action was brought against
the managers and the teachers, but commenced more than
six months after the injury was suffered. It was held that
the provisions of the Public Authorities Protection Act
were applicable and the action was accordingly dismissed.
Lord Goddard, at p. 392, stated:

These foundation managers are acting in pursuance of a public duty.
It seems to me really quite unarguable to say that they are not a public
authority and not acting in pursuance of a statutory duty, and, although
it may be they could not be compelled to keep the school in existence,
so long as they are in receipt of a grant from public funds I do not see
how it can be said they are not public authorities, and for that reason
I agree that this appeal must fail.

In Griffiths v. Smith, supra, the plaintiff, mother of a
pupil attending the school, was among those invited by
the headmaster, with the authority of the managers, to
attend, upon the school premises in the evening and, there-
fore, after school hours, an exhibition of work done by the
pupils. While in attendance she suffered an injury due
to the negligence of the managers. She did not however,
commence her action until long after the period permitted
within the meaning of s. 1 of the Public Authorities Pro-
tection Act and, therefore, the managers claimed the benefit
of the provisions of that section. It was held that they
were a public authority and that, notwithstanding there
was no specific authorization of such exhibitions in any
relative statute, in authorizing the invitations they were
exercising their functions of managing the school. It was,
therefore, held that they were entitled to the protection
of the provisions of the act. In the presentation of the
case it was contended that the exhibition was a voluntary

(1) [1939] 1 K.B. 388.
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undertaking, because not specifically authorized, and this 1952

was dealt with by their Lordships. Viscount Simon stated mcGONEGAL

at p. 179: et al.
V.

I entirely agree with this view, which has prevailed in both courts GRAY
below. It would be within the discretion of the managers to decide et al.

whether they would approve such a display, or whether they would not. Estey J.

Viscount Maugham described the finding of the trial
judge that the exhibition was "for the purposes of a public
elementary school" as a "crucial finding of fact," which
had been concurred in by the Court of Appeal. At p. 185
he stated:
* * * it is not essential that a public authority seeking to rely on the Act
of 1893 must show that the particular act or default in question was done
or committed in discharge or attempted discharge of a positive duty
imposed on the public authority. It is sufficient to establish that the
act was in substance done in the course of exercising for the benefit of
the public an authority or a power conferred on the public authority
not being a mere incidental power, such as a power to carry on a trade.
The words in the section are "public duty or authority," and the latter
word must be taken to have its ordinary meaning of legal power or right,
and does not imply a positive obligation.

Their Lordships deal with and distinguish Bradford
Corporation v. Myers, supra. Lord Maugham, at p. 183,
states:

This House held that the corporation was not entitled to rely upon
the Act of 1893 as a defence to an action for negligence brought by a
purchaser of coke from the corporation * * * The ground of the decision
as given by Lord Buckmaster was that the negligence was not in per-
formance of "the direct execution of a statute, or in the discharge of
public duty, or the exercise of a public authority"; and he added that
he meant "a duty owed to all the public alike or an authority exercised
impartially with regard to all the public." An incidental power to trade
with the public was not, he said, within this qualification.

The case at bar, upon its facts, appears to be an even
stronger case in favour of the trustees and the teacher
than Griffiths v. Smith, supra, and is quite distinguishable
from Bradford Corporation v. Myers, supra. The trustees
and the teacher, in providing the soup and cocoa, were not
carrying on a trade or some effort incidental to, but not
in the course of, maintaining and conducting the school.
On the contrary they were providing that which had
proved to be desirable in the interests of the health and
welfare of the pupils and the Government had deemed it
proper to assist and, therefore, encourage the trustees to
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1952 supplement the pupils' lunch by the provision of heated
McGONEGAr cocoa and soup, or such similar preparations as might, from

et al. time to time, be decided upon.V.
GRAY The judgment in favour of Willis Edwin Gray for his

E-J. own personal expenses consequent upon his son's injury
- amounted to $1,208.75 and that in his favour as next friend

$8,000. These are separate and distinct judgments. That
in favour of Willis Edwin Gray, in his own right, not
exceeding $2,000, cannot be appealed to this Court without
leave (Supreme Court Act, ss. 36 and 41 as amended 1949,
c. 37, s. 2). In Dorzek v. McColl Frontenac Oil Company,
Limited (1), judgments awarded in a similar action were
all less than $2,000 although in the aggregate they exceeded
that amount. It was held that in these circumstances none
of the appellants, apart from leave, could appeal to this
Court. In the absence of leave this Court has no jurisdic-
tion to entertain an appeal against the judgment in favour
of Willis Edwin Gray and, therefore, the judgment in his
favour for $1,208.75 must stand.

The appeal must be allowed with respect to the claim
of Willis Edwin Gray, suing in his capacity as next friend
for Charles Gray, and the judgment varied accordingly.
I agree with the disposition of costs made by my brother
Kerwin.

LOCKE J.:-The appellant trustees were under s. 89 of the
Public Schools Act (c. 357, R.S.O. 1937) charged, inter alia,
with the duties of providing a teacher for the school in
question and seeing that the school was conducted accord-
ing to the Act and the regulations. The appellant
McGonegal was the teacher provided and by s. 103 of the
Act one of the duties imposed upon her was to give
assiduous attention to the health and comfort of the pupils.
It was apparently in accordance with these obligations
that at the school in question, during the cold months of
the year, cocoa and soup were supplied to the children at
midday, part of the expense of this being borne by the
school district and part by the Department of Education.

There are concurrent findings of fact as to the negligence
of the appellant McGonegal. The appellant trustees as
her employers are in law responsible for acts of negligence

(1) [1933] S.C.R. 197.
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committed by her in the course of her employment. The 1952

question to be determined is whether s. 11 of the Public McGONEmAL

Authorities Protection Act (R.S.O. 1937, c. 135) is a et al.

defence to the action which was not commenced within six GRAY
et al.

months of the date of the commission of the act complained et al.
of. Locke J.

If in fact the teacher had intended to prepare a meal
for the children, in accordance with the practice that had
been followed during the previous winter on the instruc-
tions and with the approval of the trustees, I think s. 11
would bar the action. It is not, however, in the view that
I take of this matter, necessary to decide the point.

The appellant McGonegal's account as to her reason for
directing that the soup be heated is expressed thus:-

It was recess and the children were all out, and as I repeat, it was
a chilly morning and I was ill. I had suggested soup and as it has
been said, no hands were raised, but when I said that I would have
some myself at least five children said we will have some too, if it is
going to be soup. They thought it was going to be cocoa or vegotable
soup, and it happened to be celery soup. Two children said they would
like some and another child said, "If you are going to, I will too", and
four or five said they would care for soup when they saw the soup.

The infant plaintiff apparently did not hear the teacher's
inquiry as to whether any of the children wanted to have
soup. Joyce Galbraith, a fifteen year old girl, said:

Mrs. McGonegal asked who all wanted soup for dinner, and nobody
wanted it but herself.

and when cross-examined she said that the teacher had
asked any of the pupils to put up their hands if they
wanted to have soup and that no hands were raised, where-
upon the teacher had said that she was going to have it
and asked young Gray to light the stove. Later she said
that she had opened a can of soup for the teacher and,
questioned as to a statement she had made before the
trial to some unnamed person regarding the matter, said
that she had told her about "Mrs. McGonegal wanting
soup and not us." A younger child, Wallace Berry aged
nine, said that at recess time the teacher had asked who
wanted soup and that nobody had put up their hand.
The only other evidence as to the occurrence was that of
Robert Groves, a boy of thirteen, who said that the teacher
had told Gray she wanted some hot lunches and wanted

297



SUPREME COURT OF CANADA

1952 to light the gas stove so that she could get some soup
McGONEGM. ready. This boy also said that there was some soup left

et al. in the cupboard and that he guessed "she (the teacher)
GEAT was cleaning them up."
et al.
et Wells J. by whom the action was tried did not deal with

J. this exact point but, after stating that it was customary to
serve hot food to the children, particularly during cold
weather, said:-

On this occasion, it being late in the school year, the defendant,
Hazel McGonegal, decided to use up her supplies of soup by heating
them and distributing them among her pupils at lunch.

In my opinion, the proper construction to be placed upon
this evidence is that Mrs. McGonegal intended to heat
some soup for her own use and not for the purpose of pro-
viding hot food for the children and that it was after the
soup proposed to be used was produced and was found to
be a kind that they liked that some of the children said
they would have some of it. It seems to me to be clear
from her evidence that it was the fact that it was a chilly
morning and that she was feeling ill that caused her to
decide to have the soup heated and that, having decided
this, she instructed young Gray to light the stove. In
heating food for her own use the teacher was not perform-
ing or attempting to perform an act of the nature referred
to in s. 11 of the Public Authorities Protection Act and,
in my opinion, the section has no application.

Of the judgment recovered by the respondent at the trial
less than $2,000 was awarded to the father and as to this,
for the reasons given by my brother Kerwin, I think we
are without jurisdiction to entertain the appeal.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant McGonegal: A. W. S. Greer.

Solicitor for the appellant Trustees: C. M. Smith.

Solicitor for the respondents: W. M. Nickle.

REPORER's NoTE: On May 26, 1952, a motion was made for an Order
permitting the appellant trustees to submit further argument on the
ground that the finding of the majority of the Court would exclude the
principle of respondeat superior and that the appeal should therefore be
allowed. K. G. Morden Q.C. for the motion, R. A. Hughes Q.C. for the
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respondents and C. F. Scott for the appellant McGonegal. The motion 1952
was granted and a re-hearing ordered upon arguments to be submitted '-

MCNEAL
in writing. On June 16, 1952 the following judgment was delivered. "Upon et al.
motion a re-argument on certain points having been permitted the v.
members of the Court see no reason to alter their respective opinions. GA

The appellants, The Trustees of Leeds and Lansdowne Front Townships et al.

School Area, must pay the respondents the costs of the motion and of
the argument. There will be no costs to or against the appellant Hazel
McGonegal."

STANLEY FLAHERTY (PLAINTIFF) ...... APPELLANT; 1952
*Mar. 4,5

AND *Jun. 30

THE CANADIAN NATIONAL RAIL- RESPONDENT.
WAY COMPANY (DEFENDANT) ..

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN.

Negligence-Jury trial-Conduct of trial-Submission of questions to jury
piecemeal-Mistrial.

The appellant, a switchman employed in connection with a train movement
in the respondent's yards at Saskatoon, suffered injury when attempt-
ing to enter the train after it had commenced to move. The appel-
lant's claim was that the train had commenced to move without
having received a signal from him and that this was a
negligent act and was the proximate cause of his injury. A preliminary
question as to whether the train had been started without such a
signal having been given having been answered in the affirmative by
the jury, the trial judge submitted a further question as to whether
this was a negligent act and, if so, had it caused or contributed to the
occurrence of the accident. The jury found for the appellant and
awarded damages for which judgment was entered in his favour but
the Court of Appeal directed a new trial on the ground that the
conduct of the trial was unsatisfactory.

Held, Cartwright J. dissenting, that the appeal should be dismissed.

Per Rand, Kellock and Locke JJ.: The judge's charge when submitting
the question as to whether the act complained of was negligent was
made in terms which would tend to lead the jury to believe either
that that question was the same as the preliminary question or that
the trial judge had himself determined that it was a negligent act
or that he was instructing them so to find. The conduct of the trial
was in this respect unsatisfactory and the appeal should be dismissed.

Per Cartwright J. (dissenting): The course of putting one question
to the jury and then permitting them to separate for the night
before charging them as to the remaining questions is both unusual
and undesirable, but the court was referred to no authority for the
proposition that it is unlawful, and the decision in Fanshaw v.
Knowles [1916] 2 K.B. 538 is to the contrary. As both parties had
agreed to such course, the verdict should not be set aside on this
ground since no miscarriage of justice had resulted. The charge to

*PRESENT: Rand, Kellock, Estey, Locke and Cartwright JJ:
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1952 the jury was sufficient and contained no error of law. There was
IH evidence on which it was open to the jury, acting reasonably, toFIAHERTY answer the questions as they did and their answers should not be

C.N.R. disturbed.

APPEAL from the judgment of the Court of Appeal for
Saskatchewan (1) ordering a new trial.

W. G. Currie Q.C. for the appellant. Where the trial
judge reasonably believes that the putting of the questions
separately might lead to a saving of time and expense, he
is justified in doing so. In England, by rule 431, that is
expressly provided for. Such power in the court appears
to be inherent and necessary. Emma Silver Mine Co. v.
Grant (2). In the case of Patterson v. Saskatchewan
Creamery Co. Ltd. (3), the Court of Appeal upheld the
trial judge who had submitted further questions to the
jury after he had found that the answers to the first
questions submitted were not sufficiently explanatory.
Rule 50 of the Rules of the Court of the Province of
Saskatchewan purports to be based partly on rule 73 of the
Ontario Rules, but appears to be wider. Under the Ontario
Rule, it is held that the court may direct one or more issues
of fact to be tried before the others: Waller v. Independent
Order of Foresters (4).

While the trial judge could have directed the questions
to be put separately without reference to counsel, he only
took this course as a suggestion to counsel and with the
full concurrence of counsel on both sides. A litigant is
bound by the way he conducts his case at the trial: C.P.R.
v. Hanson (5), McDougall v. Knight (6) and Banbury v.
Bank of Montreal (7).

The submission of the one question did not have the
effect of removing from the jury their right to consider the
entire evidence and decide whether or not there were other
findings of negligence which were warranted by the evidence
such as contributory negligence.

The answers of the jury should be given the fullest pos-
sible effect: Forbes v. Coca Cola Co. (8).

(1) [19511 4 W.W.R. (N.S.) 47. (5) (1908) 40 Can. S.C.R. 196.
(2) (1879) 11 Ch. D. 926. (6) (1889) 58 LJ.Q.B. 539.
(3) 14 S.L.R. 544. (7) (1918) 87 LJ.K.B. 1168.
(4) 5 O.W.R. 422. (8) [19421 S.C.R. 366.

300 [1952



2 S.C.R.] SUPREME COURT OF CANADA

The damages were not excessive and ought not to be 1952

disturbed: Warren v. Grey Goose Stage Ltd. (1). FAHETY

M. A. McIntyre Q.C. and W. G. Boyd for the respondent. c.NR.
The cases referred by the appellant, on the question of
putting the questions to the jury piecemeal, are not cases
dealt by a jury but cases tried by a judge alone, and have
therefore no relevancy. The dividing of questions is fatal
as a matter of law. No case can be found to show that
the court has not the competence to do so, but this seems
to be a case where the trial judge should not have done it.

There is no evidence to support any finding of negligence
against the respondent and in any event the evidence of
contributory negligence on the part of the appellant is so
strong that the jury must have failed to act in a judicial
manner in answering the questions as it did and its verdict
is contrary to law, evidence and the weight of evidence.

The trial judge failed to explain to the jury the proper
meaning of contributory negligence and apportionment of
damages.

The damages are in no way supported by the evidence.

The judgment of Rand, Kellock and Locke JJ. was
delivered by

LOCKE J.:-The appellant is a switchman employed by
the respondent company and claims damages for personal
injuries sustained by him on the early morning of Novem-
ber 18, 1949, while working in the railway yards in Saska-
toon. The action was tried before the Chief Justice of the
Court of King's Bench and a jury and, in view of the
manner in which the issues were presented to the jury, it is
necessary to consider in some detail the issues which were
raised by the pleadings and the evidence given at the
hearing.

The appellant had gone on duty at midnight and as
a member of a switching crew had come from the railway
yards at Nutana upon a light switch engine with which it
was intended to move some 15 or 16 cars from their position
in the yards of the respondent adjoining the station to a
"Y" some 21 miles to the north to be turned. The equip-
ment to be moved consisted of some 13 or 14 passenger cars,
an express refrigeration car and a dining car, the latter

(1) [19381 S.C.R. 56.
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1952 two being the last two cars at the southern end of the train,
F me3 the diner with its vestibule at the northerly end being the

cV. last of the cars. The appellant had descended from the
- switch engine when it was at a point at the southerly end

Locke J. of the train and proceeded to a position in the vicinity of
the last two cars: the engine proceeded northward and
coupled on to the cars preparatory to proceeding north.
According to the evidence of the appellant, he had gone
to the east side of the dining car at which time two express
men employed by the respondent were loading bread from
a truck standing on the station platform on to the express
car. While he was standing on the platform to the south
of the truck, intending to signal with his lantern when the
loading of the express car was completed, the train started
to move whereupon he went to the rear of the dining car
and turned the angle-cock which set the brakes and stopped
the train.

While the evidence is not entirely clear, apparently the
train had moved about half a car length to the north when
it was thus brought to a stop, whereupon the express men
moved their truck into position and continued to load the
car. After they had completed the loading and had moved
the truck away from the car, the train started again.
According to the appellant, he had not given any signal to
start. McMurchy, another switchman who was a member
of the crew, said that he did not see any signal from the
rear of the train and the engineer, Brown, also said that
he had not seen such a signal but had started to move the
train either on the order of, or on a signal from, the switch
foreman who was standing on the east side of the train to
the south of the engine. As opposed to this evidence, both
the express men who were within a few feet of the place
where Flaherty was standing said that he had given a
signal with his lantern before the train moved the second
time, and evidence to the same effect was given by the
switch foreman who said that he had received a go ahead
signal from the rear of the train and then instructed the
engineer to start. There is also conflict between the
evidence of the appellant and the two express men as to his
position when the train commenced to move. According
to the appellant, he was near the rear of the dining car.
According to James Read, one of the express men who was
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working inside the express car, Flaherty was just south 1952
of the door of the express car when he gave the signal with FaT
his lantern and was thus to the north of the north entrance CR.
to the dining car and waited for the dining car to come up -

to where he was standing before proceeding to enter. Edgar e
Lake, the other express man who was on the truck loading
the bread on to the car, said that Flaherty was standing
between the express truck and the north end of the diner
and, after waving his lantern up and down, moved towards
the diner and started to enter. In addition to the evidence
given for the appellant as to the train having started the
second time without any signal from him, a conductor em-
ployed by the respondent company, though not in con-
nection with the movement in which the switching crew
were engaged, said that in all train movements there is
generally communication between members of the crew
with the engineer by hand signals or lamps and expressed
the opinion that the train should not have been started
without such a signal from the appellant. It was in at-
tempting to enter the north entrance to the diner that the
appellant suffered the injuries complained of: across the
entrance there was a cast iron bar some four feet above
the level of the floor of the vestibule and which was shown
to be standard equipment on such cars. Flaherty was
aware that this was the case but, while there was sufficient
light from the flood lights in the station to enable the
express man Lake to read the labels on the goods they
were loading, he, for some reason, failed to detect the
presence of the bar and struck his face against it, breaking
his glasses and causing injury to one of his eyes which
necessitated its removal.

The statement of claim gave particulars of the alleged
negligence which formed the basis of the action as follows:

9. The said accident and injuries sustained were due to the negligence
of the defendant and its servants (other than the plaintiff) and particulars
of the said negligence are as follows:-

(a) In putting the said train in motion without a signal from the
plaintiff so to do.

(b) In putting the said train in motion without prior warning to the
plaintiff.

(c) In having the said cross-bar in the doorway of the said dining
car at the time and place aforesaid.

(d) In failing to warn the plaintiff of the presence of the said cross-bar.
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1952 (e) In failing to signify the presence of the said cross-bar by lantern.
light, luminous paint or other form of warning, in view of the

FMREBTT dark conditions under which the said work was being carried out.
V.

C.N.R. (f) In failing to provide the plaintiff with a safe place in which to
- carry out his work.

(g) In failing to furnish the plaintiff with safe conditions under which
to carry out his work.

(h) In failing to furnish the plaintiff with a safe system with which
to carry on his work.

At the conclusion of the evidence the learned trial judge
stated that he had decided to put a preliminary question
of fact to the jury which he said that he considered to be
fundamental to the whole case, this being:

Did the defendant put the train in motion just prior to the accident
without a signal from the plaintiff so to do?

Counsel for both parties agreed to this course and
addressed the jury on the question. While the question
propounded was merely whether the train had been started
without a signal from the plaintiff and not as to whether
to have done so would be a negligent act, the learned trial
judge in addressing the jury, in advance of their considera-
tion of the question, defined negligence and said that the
respondent was liable for the negligence of its servants if
injury resulted and that the burden of establishing negli-
gence lay upon those that asserted it. This explanation
would not appear to have been necessary at this stage
of the matter in view of the form in which the question
was to be put. While there may be some doubt as to
whether the instructions given to the jury on the question
of negligence led them to understand that they were to
consider whether in the circumstances, assuming no signal
had been given by the plaintiff, the defendant had been
negligent, I think the concluding part of the instructions
given would convey to them that their consideration was to
be restricted to the exact question put since, after dealing
with the matter of negligence, the learned trial judge said:

Now on this question that you have to decide, it is for you to decide
as to what witnesses to believe. You have seen these witnesses, you have
heard them give their story. And it is for you from that story to deride
where the weight of the evidence is and to give your verdict accordingly.
on this question, the particular question of whether or not this train
started without a signal from the plaintiff.

which was followed by a review of the evidence pro and
con.
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When the jury returned, in answer to a question by the 1952

clerk of the Court as to whether at least ten of them had TLAHn~

agreed on the answer to the question, the foreman said c.VR.
that the answer
is a pretty unanimous "Yes", that the train was put in motion without a -

signal.

Following this, the learned trial judge announced that
he had prepared a number of further questions which he
proposed to submit to them. The first two of these were:

1. Having found that the train was put in motion without a signal
from the plaintiff, was that an act of negligence on the part of the
defendants and did it cause or contribute to the accident?

2. If the answer aforesaid is "Yes", then in what way did it cause
or contribute to the accident?

Counsel for the appellant thereupon urged that further
questions should be submitted dealing with the other
counts of negligence pleaded but this application was
refused, the learned trial judge saying that he would not
have submitted the preliminary question to the jury, had he
not been of opinion that all other questions were eliminated.
Counsel for the respective parties thereupon addressed the
jury. The judge's charge which followed contained the
following passage:-

Now then, as the plaintiff did not give the signal to start, then it
seems to me it was unquestionably an act of negligence on the part of the
foreman to give the signal and therefore negligence on the part of the
company, because the company is responsible for the acts of any member
of the crew; even if that particular member is working in co-operation
with the plaintiff, the negligence of the servant is brought home to the
company and the company is responsible in law.

You are taking the law from me, and the first question that arises
is the one that I first submitted to you: If you find this act of negligence
on the part of the defendant company by virtue of the failure of she
foreman to get a signal from the plaintiff, then did that act of negligence
contribute in any way to the accident?

If by saying that "the first question that arises is the
one that I first submitted to you" the learned trial judge
intended to convey to the jury that the first of the ques-
tions then being submitted was the same as the preliminary
question, this was clearly error. The questions as to
whether the plaintiff had given a signal to start the train
and whether to start without such a signal was a negligent
act were entirely distinct matters, the second of which had
not been submitted to the jury. If by this instruction the
jury were led to believe that the questions were the same,

00660-6
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1952 having answered the preliminary question in the affirma,
Fu=Ty tive, to answer the first question then being submitted in
C.R. the same manner would be merely perfunctory. If, on the
- other hand, they understood that the question as to whether

Cartwright J.such conduct would amount to negligence was still open,
to instruct them that such conduct "was unquestionably
an act of negligence" would unfailingly lead them to believe
either that this question had been decided by the trial
judge or that he was instructing them so to find.

In delivering the unanimous judgment of the Court of
Appeal (1), directing a new trial, the learned Chief Justice
of Saskatchewan has said that in the opinion of the Court
the conduct of the trial was unsatisfactory, a conclusion
with which I respectfully agree.

I would dismiss this appeal with costs.
Being of the opinion that in all the circumstances of this

case there should be a new trial, I would dismiss the cross-
appeal with costs.

ESTEY J.:-I agree that there should be a new trial and
the appeal dismissed with costs.

CARTWRIGHT J. (dissenting) :-This is an appeal from a
judgment of the Court of Appeal for Saskatchewan (1)
setting aside the judgment of Brown C.J., whereby it was
adjudged that the plaintiff should recover $24,289 damages,
and directing a new trial. The respondent cross-appeals
asking that the action be dismissed.

The facts, so far as they are relevant to the decision of
this appeal, may be stated briefly. On the 18 November,
1949, the appellant was employed by the respondent as a
switchman. At about one o'clock in the morning he was
engaged in certain duties at the rear end of a stationary
train in the Saskatoon yards of the respondent. The last
car was a dining-car. There were no steps or other equip-
ment at the rear end of this car by which the appellant
could board it. At the front end of the car there was an
iron ladder of two rungs by which access could be had
to the vestibule. Across the doorway to this vestibule was
an iron bar, its height from the ground being 8 feet 7 inches.
The car immediately ahead of the dining-car was a refriger-
ator car and once it was closed there was no way of boarding

(1) [19511 4 W.W.R. (NS.) 47.
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it. It was intended that when the loading of the refrigera- 1952
tor car was finished the appellant would signal with a Fswm

lantern to the foreman, who was near the engine some six C.N.R.
hundred feet to the north, and that the foreman would -
then instruct the engine-driver to start. The train was to -

be pulled about two miles for the purpose of being turned
at a "Y". The appellant had duties to perform at the
"Y". He intended to ride for this two miles in the coach
immediately ahead of the refrigerator car, and did not
intend to give the signal to start until he was ready to
board the coach. The appellant asserted that the train
started without his giving any signal and that although
it was moving very slowly he boarded it hurriedly, getting
on the front end of the dining-car instead of the coach.
He got his feet safely on the rungs of the ladder but in
pulling himself up to the platform or vestibule he struck
his face on the iron-bar mentioned above. He was wearing
glasses and unfortunately in the result he lost one of his
eyes.

The main dispute of fact at the trial was as to whether
or not the appellant had given the signal to start prior to
the train starting. The foreman and other witnesses testi-
fied that he had. This fact was found by the jury in favour
of the appellant, and there was evidence to support this
finding.

The questions to the jury and their answers were as
follows:-

1. Did defendant put the train in motion just prior to the accident
without a signal from the plaintiff so to do?

Answer: Yes.

2. Having found that the train was put in motion without a signal
from the plaintiff was that an act of negligence on the part of the
defendants and did it cause or contribute to the accident?

Answer: Yes.

3. If the answer aforesaid is yes then in what way did it cause or
contribute to the accident?

Answer: The defendant was negligent in putting the train in motion
before the plaintiff gave a signal in that the action caused the plaintiff
to move more quickly to board the train than would have been necessary
for him (the plaintiff) to do so, had he (the plaintiff) given the signal
for the train to move.

4. What damages if any do you allow?
Answer:

1. Special Damages ................................... $ 289.00
2. General Damages .................................. 24,000.00
00660-64
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1952 5. Was the plaintiff guilty of any negligence that contributed to the
FLAMM" accident?
V. Answer: No.

C.N.R. 6. If so in what way did such negligence consist?

Cartwright J. Answer:

7. What is the degree of negligence in which the plaintiff and
defendants are respectively at fault?

Answer: Defendants 100 per cent.

Several grounds of negligence were alleged in the
Statement of Claim but the learned Chief Justice ruled as
a matter of law that there was no evidence to support any
of them except the one found in favour of the appellant
in the answers to questions 1 and 2. In regard to this
allegation of negligence the position of the defendant was:
(i) that the plaintiff did in fact give the signal to start;
and (ii) that even if he did not do so the starting of the
train was not a cause of his injuries as he had succeeded in
getting safely on to the ladder leading up to the vestibule
of the dining-car and his injury occurred when he was
pulling himself up from the ladder at a time when any
necessity for hurry had passed.

At the conclusion of the evidence the learned Chief
Justice decided to put a preliminary question of fact to the
jury as to whether or not the plaintiff had in fact given
a signal and question 1, quoted above, was put accordingly.
As the learned Chief Justice had already ruled out all other
allegations of negligence it is obvious that if the jury
answered this question in favour of the defendant it would
have been the end of the case. This course was followed
without objection from either counsel.

In charging the jury on this question the learned Chief
Justice gave them some instruction as to the law of negli-
gence and pointed out to them that, as it was alleged to
be negligence on the part of the foreman that he started
the train without a signal, the onus lay on the appellant
to satisfy the jury that he had not in fact given a signal
prior to the starting of the train. No objection to the charge
on this first question was taken by counsel for the
defendant.

The jury, after deliberating, answered this question in
favour of the appellant. The learned Chief Justice then
permitted them to separate for the night and in the morn-
ing charged them as to the remaining questions.
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The Court of Appeal were of opinion that the conduct 1952
of the trial was unsatisfactory and that "the submission RTT
of the questions to the jury piecemeal cannot be supported." ci.R
After quoting the first question put to the jury by the
learned Chief Justice the reasons of the Court of Appeal Cartwright J.

proceed as follows:-
In doing so he stated that the question should be answered in the

first place as, "it is fundamental to the whole case." He also stated that
the lack of a signal from the plaintiff was the first charge of negligence
which had been alleged. The statement that the question of the signal
was fundamental to the whole case indicated to the jury that this was
the only matter of negligence which appeared in the case and the effect
of the submission of the one question was to remove from the jury their
right to consider the entire evidence and decide whether or not there were
other findings of negligence which were warranted by the evidence. More-
over, the selection of the one question would create in the minds of the
jury the impression that in the opinion of the trial judge, if the plaintiff
had not given the signal, there was negligence on the part of the defendant
which caused or contributed to the accident. It is pointed out that
counsel for both parties agreed to the question being submitted--even so
statements made by the trial judge in the presence of the jury and in
his final address to the jury amounted to instructions that the starting
of the train without a signal from the plaintiff was negligence. The jury
was not given an opportunity after proper instruction to answer the
question:

"Q. Was there any negligence on the part of the defendant or its
servants which caused or contributed to the accident?"

The appeal should be allowed and a new trial ordered, the costs of
the first trial to abide the event of the second. There will be no costs
of the appeal.

The course of putting one question to the jury and then
permitting them to separate for the night before charging
them as to the remaining questions is, I think, with great
respect, both unusual and undesirable, but we were referred
to no authority for the proposition that it is unlawful,
and the decision of the Court of Appeal in Fanshaw v.
Knowles (1) is to the contrary. Before adopting this course
the learned Chief Justice suggested it to counsel and, far
from objecting, both counsel expressly agreed that it should
be followed. Under these circumstances the verdict should
not be set aside on this ground unless it were clear that
a miscarriage of justice had resulted.

It is true that it was not strictly necessary that the
learned Chief Justice should instruct the jury as to the
law of negligence when they were dealing with the first

(1) [19161 2 K.B. 538.
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1952 question which was solely one of fact and I am in agree-
F m ment with the Court of Appeal and with counsel for the

C . respondent that the jury would understand from the charge
-- that if the train was started without any signal from the

artwright J. appellant this was negligence; but I do not regard this as
important, for the whole conduct of the trial indicates that
the respondent did not seriously contend that if the fore-
man started the train without a signal his conduct in so
doing was not negligent. The defence in this regard was
that the appellant in fact gave the signal, but that if this
fact was found against the defendant the foreman's act
did not cause the plaintiff's injury. On the evidence the
jury could not reasonably have found that to start the
train without a signal was not negligent. The foreman
himself in answering questions put to him by the learned
Chief Justice expressly stated that he should always wait
for a signal from the rear end before instructing the engin-
eer to start, and that to do otherwise would be a mistake.
This, I think, accounts for the fact that counsel for the
defendant made no objection to the charge.

It appears to me that in his final charge the learned
Chief Justice dealt correctly and adequately with every
point upon which the defence relied and particularly that
he made it perfectly clear to the jury that their finding that
the foreman started the train without a signal did not fix
the defendant with any liability unless they were satisfied
that such conduct was a cause of the plaintiff's injury. The
form of question 2 also indicates this. Without attempting
to quote all that the learned Chief Justice said on this
point, I refer to the following passage:-
... . It is not sufficient to find there was an act of negligence; you must
find that act of negligence either caused or in some way contributed to
the accident. The mere fact a signal has not been given does not
necessarily mean the defendant company is liable here. The plaintiff
says it did contribute to the accident; he says, "If I had given the signal
I would have put myself in a position where I was sure of my footing,
where I would not have been rushed and could get secure footing on the
train and would not have to act under any emergency." The defendants
say: "Well you didn't have to act under any emergency; this train
started very slowly, you were in just as good a position to secure proper
footing on the train and safeguard yourself as if you had given the signal."
That is what the defendants contend. It is for you to say in the light
of the evidence whether or not that is so. And if you say that the
failure to give that signal was the cause or contributed to the accident,
then you are asked to go on and say, in what did that consist; in what
way did that contribute.
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The instructions as to contributory negligence and the 1952
assessment of damages are sufficient and satisfactory. FLAmm
Indeed, if I may be allowed to say so, the final charge C.
appears to me to put every aspect of the problem before -
the jury with admirable clarity and I am not surprised Cartwright J.

that neither counsel asked the learned Chief Justice to
amend or add to it in any way.

It is next necessary to consider the submission of the
respondent that on all the evidence the answers of the
jury to questions 2 and 5 were perverse and should be set
aside. After perusing the whole record I think there was
evidence on which it was open to the jury, acting reason-
ably, to answer these questions as they did and that their
answers should not be disturbed. It is unnecessary to
repeat that the question for an appellate court is not
whether it agrees with the conclusions reached but rather
whether the jury, the constitutional tribunal of fact, acting
reasonably and judicially, might have come to such con-
clusions.

There remains the submission that the damages awarded
axe excessive. At the date of the accident the appellant
was twenty-two or twenty-three years of age. An opera-
tion was performed on the day of the accident in an
attempt to save the eye but this proved unsuccessful and
the eye had to be removed four weeks and two days later.
During this period the appellant endured severe pain. The
doctor who performed the operation stated that the loss of
one eye usually results in extra strain on the remaining eye.
The $24,000 awarded for general damages included
$1,918.19 for lost wages. The amount awarded may appear
large but the loss of an eye is a serious matter for a man
in his early twenties, and I am quite unable to say that
the amount is so large as to indicate that the jury failed
to act reasonably and judicially in making the assessment.

For the above reasons I would allow the appeal and
restore the judgment at the trial with costs throughout and
I would dismiss the cross-appeal with costs.

Appeal and cross-appeal dismissed with costs; new trial
ordered.

Solicitor for the appellant: W. G. Currie.

Solicitors for the respondent: Borland & McIntyre.
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1952 ARVID SMITH (PETITIONER) ............. APPELLANT;

*Feb. 19,20 AND
*May 12 ELLEN SOFIA SMITH (RESPONDENT) .... RESPONDENT,

AND

JOHN SMEDMAN (CO-RESPONDENT) . . CO-RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Divorce-Evidence-British Columbia Divorce Proceedings-Standard of
Proof of Adultery required-The Divorce and Matrimonial Causes Act
1857 (Imp.) c. 85 as amended by c. 108, R.S.B.C. 1948, c. 97-English
Law Act R.S.B.C. 1948, c. 111.

Proceedings in divorce under the Divorce and Matrimonial Causes Act
in British Columbia are civil and not criminal in their nature and
the standard of proof of the commission of a marital offence, where
no question affecting the legitimacy of offspring arises, is the same
as in other civil actions. The rule as stated in Cooper v. Slade (1858)
6 H.L.C. 746 and in Clark v. The King (1921) 61 Can. S.C.R. 608 at
616, applies.

Mordaunt v. Moncreiffe (1874) L.R. 2 Sc. & Div. 374; Branford v. Branford
(1879) L.R. 4 P. 72 at 73; Redfern v. Redfern (1891) p. 139 at 145
and Doe dem Devine v. Wilson (1855) 10 Moo. P.C. 502 at 532,
referred to.

APPEAL by the petitioner from the judgment of the
Court of Appeal for British Columbia (O'Halloran J.
dissenting), dismissing an appeal from the trial judgment
dismissing the petition.

I. Shulman for the appellant. The trial judge erred in
that he failed to make findings of fact and credibility and
in applying the case of Stuart v. Stuart (1). That case
can have no application as it deals with the law in cases
where inferences are required tQ be drawn from circum-
stantial evidence; and the evidence herein was direct
evidence. That case holds that "The same strict proof is
required in the case of a matrimonial offence as is required
in connection with criminal offences properly so-called." It
is wrong. It follows De Voin v. De Voin (2), a unanimous
decision based solely upon the dictum of Lord Merriman
in Churchman v. Churchman (3). It is quoted three times
and referred to a fourth in Stuart v. Stuart, leaving no
doubt that the Court of Appeal in this case held that the
criminal standard of proof is required in order to prove
adultery in a matrimonial cause.

*PRESENT: Rinfret C.J., Kerwin, Taschereau, Rand, Locke, Cartwright
and Fauteux JJ.

(1) (1948] 1 W.W.R. 669. (2) [1946] 2 W.W.R. 304.
(3) [19451 P. 44.
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The words "evidence which clearly satisfies me beyond 1952
a reasonable doubt of the guilt of the respondent and S.rrH
co-respondent", used by the trial judge clearly imply, at V.
least in this country, that he was applying the criminal AND

standard of proof; a fortiori when these words are con-
nected with and therefore explained by the reference to
the onus required by Stuart v. Stuart.

It is wrong in law to require the criminal standard of
proof in order to prove adultery in a matrimonial cause;
that is, it is not correct to say that "The same strict standard
of proof is required in the case of a matrimonial offence as
is required in connection with criminal offences properly
so-called."

(a) Adultery is not a crime. The criminal standard
should not apply in a criminal proceeding.

(b) A fortiori the criminal standard should not apply on
the grounds that it is a quasi-criminal offence.

(c) The word "satisfied" is used in the Act. It would
have been easy to add the words "beyond all reason-
able doubt" if that is what was in the "mind" of
Parliament. There is no justification for adding
such a distinctly qualifying phrase.

(d) The criminal standard of proof is neither required
or justifiable as a matter of public policy to protect
the interests of the State, society or the individual.

(e) The criminal rule was formulated out of the high
regard which the law has for the liberty of the
individual. The same is not called for in divorce
suits where the court is concerned, not to punish
anyone, but to give statutory relief from a marriage
which has broken down.

(f) The authority of Ginesi v. Ginesi (1) upon which
Stuart v. Stuart leans, in part, has been doubted in
England.

(g) In Ontario and Saskatchewan, at least, of the
Provinces in Canada, the civil standards has been
clearly held to be sufficient: and this is the view
preferred in Australia and in the United States
Briginshaw v. Briginshaw (2).
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1952 In order to determine the principles regulating the
sun standard of proof in the divorce court, it is necessary to go

M.T to the provisions of the statute, which in this case is the
AND Marriage Act 1928. S. 80 is as follows: "Upon any petition

for dissolution of marriage, it shall be the duty of the
court to satisfy itself, so far as it reasonably can, as to
the facts alleged and also to inquire into any counter-
charge which may be made against the petitioner."

S. 86 "Subject to the provisions of this Act, the court,
if it is satisfied that the case of the petitioner is established,
shall pronounce a decree nisi for dissolution of marriage."
The phrase "it shall be the duty of the court to satisfy
itself, so far as it reasonably can" is also used in s. 81.
The sections directly relevant are ss. 80 and 86. S. 80 is
a governing section applying to all the facts alleged as
grounds for a petition for divorce-adultery, desertion etc.
So far from the legislature having used the phrase "satisfy
itself beyond a reasonable doubt" or any similar phrase,
the legislature has simply used the word "satisfy". It can
be assumed that the legislature was aware of the difference
between the civil standard of proof and the criminal
standard of proof. It would not be a reasonable interpreta-
tion of s. 80 to hold that the words "satisfy itself" meant
"satisfy iself beyond a reasonable doubt". But the actual
phrase is not merely "satisfy itself" but "satisfy itself so
far as it reasonably can". The addition of the words
"so far as it reasonably can" strongly supports the view
that the legislature did not intend the court to reach that
degree of moral certainty which is required in the proof of
a criminal charge. The words are apt and suitable for
applying in the new jurisdiction the civil standard of proof,
but they are not apt words of description for the criminal
standard of proof. In s. 86 the words are "The court, if
it is satisfied that the case of the petitioner is established,
shall pronounce a degree nisi". These words, like those
in s. 80, are applicable to all the grounds upon which a
petition can be presented. If they require the criminal
standard of proof in the case of adultery, they also require
that standard of proof in the case of desertion-a propo-
sition which has no authority to support it. The result
is that the ordinary standard of proof in civil matters must
be applied to the proof of adultery in divorce proceedings,
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subject only to the rule of prudence that any tribunal 1952

should act with much care and caution before finding that Smrr
V.

a serious allegation such as that of adultery is established. smrra
AN4D

Dearman v. Dearman (1); Wright v. Wright (2); George SMEnMA
v. George and Logie (3).

P. Murphy for the respondent. The trial judge dis-
missed the petition on the basis that the petitioner had not
discharged the onus of proof cast upon him by the decision
in Stuart v. Stuart (4) i.e. that the petitioner had not laid
before the trial judge evidence which satisfied him beyond
a reasonable doubt. The Court of Appeal sustained the
decision and dismissed the appeal. The Chief Justice
interpreted the reasons of the trial judge to mean that
because of the conflict of evidence the trial judge was
unable to find as a fact that the petitioner had discharged
the onus of proof upon him to prove the adultery alleged
beyond a reasonable doubt and that in that sense the trial
judge had properly relied upon Stuart v. Stuart. The
Chief Justice further stated that he could not say that the
conclusion of fact of the trial judge based as it was upon
the evidence before him and the advantage of the view
he had and the demeanor of the witnesses, in a word the
surrounding circumstances, was so clearly erroneous that
the Court of Appeal should interfere. Mr. Justice Robertson
concurred. Mr. Justice O'Halloran dissented in part hold-
ing that Stuart v. Stuart did not apply except in cases
where the adultery was to be inferred from the circum-
stances, and would have directed a new trial so that the
trial judge could make proper judicial findings on credi-
bility which he found were lacking.

In De Voin v. De Voin (5) the Court of Appeal followed
the law as laid down in Churchman v. Churchman (6) by
Lord Merriman P. who said "The same strict proof is
required in the case of a matrimonial offence as is required
in connection with criminal offences properly so called".
The same Court had occasion to review this aspect of the

(1) (1908) 7 C.L.R. 549. (4) [19481 1 W.W.R. 669.
(2) (1948) 77 C.L.R. 191. (5) [1946] 2 W.W.R. 304.
(3) [1951] 1 D.L.R. 278. (6) [1945] P. 44.
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1952 law in Stuart v. Stuart where a number of authorities bear-
SMITH ing on the issue were considered-Loveden v. Loveden (1);

V. Allen v. Allen and Bell (2); FitzRandolph v. FitzRandolph
SMITH

AND (3); L. v. L. and K. (4); Churchman v. Churchman,
SMEDMAN supra; Ginesi v. Ginesi (5).

In Davis v. Davis (6) the principle in Churchman v.
Churchman seems to be adopted by the Court of Appeal
in England.

In Fairman v. Fairman (7) Lord Merriman giving judg-
ment for himself and Ormerod J. stated that in Ginesi v.
Ginesi (5) the Court of Appeal unreservedly approved the
observation made by him in Churchman v. Churchman in
relation to a charge of adultery, including as Wrottesley
L.J. expressly said, connivance, while leaving open the
question whether the current generality of the observation
applied to other matrimonial offences. Here again, insofar
as adultery is concerned, that principle is laid down as the
standard of proof required. It must be noted that this
was a case where direct evidence of adultery was involved.
This case seems to be in harmony with the decision of the
Court of Appeal, at bar, to the extent that in applying
the principles, no distinction is to be drawn, whether or
not the evidence of adultery is direct or circumstantial.

The latest decision on the point is Preston-Jones v.
Preston-Jones (8) in which the House of Lords seemed to
accept and enunciate the principle that where it was sought
to prove adultery the law demanded that the same be
established beyond all reasonable doubt. In Gower v.
Gower (9) Denning L.J. by way of obiter dicta seems to
cast some doubt on the principles set out in the Ginesi case.
Ontario formerly adopted the standard laid down in
Churchman v. Churchman; DeFalco v. DeFalco (10); Jones
v. Jones (11). In Robertson v. Robertson (12) the view of
Hogg J.A. seemed to be that adultery could not be regarded
as criminal or quasi-criminal, but that a high standard of
proof is required in divorce cases. In George v. George (13),

(1) (1810) 161 E.R. at 648, 649. (7) [19491 1 All E.R. 938.
(2) [18941 P. 248. (8) [1951] 1 All E.R. 124.
(3) (1918) 41 D.L.R. 739. (9) [1950] 1 All E.R. 804.
(4) [19221 1 W.W.R. 224 at 227. (10) [19501 3 D.L.R. 770.
(5) [19471 2 All E.R. 438. (11) [19481 O.R. 22.
(6) [1950] 1 All E.R. 376. (12) [1951] 1 DLL.R. 498.

(13) [19501 0.R. 787.
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Roach J.A. giving judgment for the Court, reviewed all 1952
the authorities and said "the standard of proof is not that smrra
imposed upon the Crown in a criminal prosecution, but is SMIT

the standard required in a civil action only. The judicial AND

mind must be 'satisfied' that the alleged act of adultery EDMAN

was in fact committed, but it need not be satisfied to the
extent of a moral certainty as in a criminal case. Evidence
that creates only suspicion, surmise or conjecture is, of
course insufficient. It is necessary that the quality and
quantity of the evidence must be such as leads the tribunal
-be it judge or jury-acting with care and caution, to the
fair and reasonable conclusion that the act was committed."
In Bruce v. Bruce (1) the Court of Appeal in Ontario
decided that where adultery was to be inferred from circum-
stances, it was not correct to say that the circumstances
adduced in evidence not only must be consistent with the
commission of the act of adultery, but must be inconsistent
with any other rational conclusion.

It is submitted, therefore that the test applied by the
trial judge that the allegations of adultery should be proved
beyond a reasonable doubt was not misdirection, but that
he directed himself properly in accordance with the law
that is in effect in Canada, and that the appeal should
therefore be dismissed.

I. Shulman in reply.

The judgment of the Chief Justice, Kerwin, Taschereau,
Locke and Fauteux, JJ. was delivered by:-

LOCKE J.:-This is an appeal by the petitioner in a
divorce action from a judgment of the Court of Appeal for
British Columbia (2), dismissing his appeal from the
judgment of Wilson J. which dismissed his petition:
O'Halloran J.A. dissented and would have directed a new
trial.

By the petition the appellant asserted that his wife had
at various times committed adultery with the co-respondent
and claimed a dissolution. These allegations were put
in issue by the pleadings filed by the respondent and the
co-respondent. It is sufficient to say of the evidence
adduced at the trial that there was, what must be exceed-
ingly rare in actions of this nature, direct evidence of the
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1952 commission of the marital offence given by the petitioner
smrra and another eye witness and in addition evidence of other

V, circumstances from which adultery might have been in-
AND ferred. The direct evidence was denied by the respondent

SMEDMAW and the co-respondent as was the fact that they had at
Locke J. any of the times complained of been guilty of adultery.

In dismissing the petition Mr. Justice Wilson said that
the petitioner had not brought forward evidence which
satisfied him beyond reasonable doubt of the guilt of the
respondent and co-respondent and, considering himself to
be bound by the decision of the Court of Appeal of British
Columbia in Stuart v. Stuart (1), the action failed.

In the Court of Appeal the Chief Justice of British
Columbia, with whom Mr. Justice Robertson agreed, con-
sidered that, in view of the reasons delivered by the learned
trial judge, the matter was governed by the decision in
Stuart's case. Mr. Justice O'Halloran was of the opinion
that the decision in that case did not apply where there was,
as in the present case, direct evidence of the commission
of the marital offence, while in Stuart's case and an earlier
case of De Voin v. De Voin (2), where the Court had
arrived at the same conclusion on a point of law, the
evidence was circumstantial.

By the English Law Act (R.S.B.C. 1948, c. 111) the civil
and criminal laws of England, as the same existed on the
19th day of November 1858 and so far as the same are
not from local circumstances inapplicable, are in force
in the Province of British Columbia, save to the extent
that such laws shall be held to have been modified or
altered by legislation having the force of law in the province
or in any former colony comprised within the geographical
limits thereof. The statute conferring jurisdiction upon
the Supreme Court of British Columbia in divorce and
matrimonial causes is The Divorce and Matrimonial Causes
Act 1857 (Imp.) (20-21 Vict. c. 85) as amended by 21-22
Vict. c. 108 and it was under the terms of that statute
that the proceedings in the present action were taken.
The latter statute provides that in all suits and proceedings
other than proceedings to dissolve any marriage the court
should proceed and act and give relief on principles and
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rules which, in the opinion of the court, should be, as nearly 1952
as may be, conformable to the principles and rules on SMrrH
which the ecclesiastical courts had theretofore acted and SMrr
given relief, subject, however, to the provisions of the Act S.'"

and rules or orders made under it. The ecclesiastical courts, Lo
while empowered to grant divorce a mensd et thoro were -

without jurisdiction to dissolve a marriage, relief which
could in England be obtained only by an Act of Parliament.
The Act of 1857 declared, inter alia, that it should be lawful
for any husband to present a petition for the dissolution of
the marriage on the ground that his wife had since the
celebration thereof been guilty of adultery and provided
-that:-

In case the Court shall be satisfied on the evidence that the case of

the petitioner has been proved, and shall not find that the petitioner has

been in any manner accessory to or conniving at the adultery of the other

party to the marriage, or has condoned the adultery complained of, or

that the petition is presented or prosecuted in collusion with either of

the respondents, then the Court shall pronounce a decree declaring such

marriage to be dissolved.

The question to be determined is whether, in order to
find that the case of the petitioner has been proven, the
court must be satisfied beyond a reasonable doubt that
adultery has been committed, or whether, as in the case of
other civil proceedings, the Court may act on what Willes J.
described in Cooper v. Slade (1), as the "preponderance of
probability" or, as expressed by Duff J. (as he then was) in
Clark v. The King (2), "on such a preponderance of
evidence as to shew that the conclusion the party seeks
to establish is substantially the most probable of the
possible view of the facts."

The decision of the Court of Appeal in De Voin v.
De Voin supra, adopted as an accurate statement of the
law a passage from the judgment of Lord Merriman P.
speaking for the Court in Churchman v. Churchman (3),
reading:-

The same strict proof is required in the case of a matrimonial offence
as is required in connection with criminal offences properly so called.

(1) (1858) 6 H.L.C. 746. (2) (1921) 61 Can. S.C.R. 608 at 616.
(3) [19451 P. 44 at 51.
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1952 In the interval between this decision and that in Stuart's
SMITH case a divisional court in England had adopted and followed
SM*T Lord Merriman's statement of the law in the case of

AND Ginesi v. Ginesi (1), a judgment later affirmed by the
SMEDMAN Court of Appeal (2).

Locke J.
U. While in Allen v. Allen (3), Lopes L.J., delivering the

judgment of the Court of Appeal in a case where the
evidence was circumstantial, had said in part (p. 252):-

A jury in a case like the present ought to exercise their judgment with
caution, applying their knowledge of the world and of human nature to
all the circumstances relied on in proof of adultery, and then determine
whether those circumstances are capable of any other reasonable solution
than that of the guilt of the party sought to be implicated.

I have been unable to find any decision either in England
or in Canada where, prior to the judgment in Churchman's
case, it has been said that the standard of proof required
in the case of a matrimonial offence was that required in
criminal cases, this irrespective of the nature of the
matrimonial offence or whether the evidence was circum-
stantial or direct.

It is of importance to note that the point which Lord
Merriman was considering in Churchman's case was as to
whether there was evidence of connivance between the
parties to the action and that, in so far as his statement of
the law related to or could be related to other matrimonial
offences such as adultery, it was simply obiter. The passage
referred to must be read with its context: after discussing
the question as to whether the burden of proof in relation
to connivance had been shifted by some recent statutory
enactments in England, Lord Merriman said (p. 51):-

But it is not necessary to express any final opinion on the question
where the burden of proof lay under the earlier Acts or on the reasons
for the change in the wording. Assuming that the present Act deliberately
imposes a new burden on the petitioner this cannot in our opinion mean
that there is now a presumption of law that he has been guilty of
connivance. The same strict proof is required in the case of a matri-
monial offence as is required in connection with criminal offences properly
so called. Connivance implies that the husband has been accessory to
the very offence on which his petition is founded, or at the least has
corruptly acquiesced in its commission, and the presumption of law has
always been against connivance.

(1) [19471 2 All E.R. 438. (2) [19481 P. 179.
(3) [1894] P. 248.
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While support for the view that some higher degree of 1952

proof was necessary on the issue of connivance might have SMITH

been found in the judgment of Dr. Lushington in Turton SMrrH
v. Turton (1), in my humble opinion the application of AND

the principle to the marital offence of adultery is not -

supported by authority. Locke J.

The appeal in Ginesi v. Ginesi was first heard before a
divisional court consisting of Hodson and Barnard, JJ.
The trial had been before the Bradford justices and the
proceedings are not reported. A separation order obtained
by the wife by reason of her husband's wilful neglect to
maintain her was discharged on the ground that she had
committed adultery. After saying that the justices had
apparently not been alive to the standard of proof requisite
in a case of that class, Hodson J. said in part (p. 438):-

It is a matter of history that in matrimonial cases, adultery having
been described as a quasi-criminal offence, the standard of proof is a high
one, and if authority is required it is to be found in the language used
by Lord Merriman, P., in Churchman v. Churchman.

and quoted the statement which had been adopted in the
De Voin and Stuart -cases: he then proceeded to say that
the error made by the justices was in thinking that the
standard of proof required was that in an ordinary civil case
where merely the "preponderance of evidence, or even the
balance of probability" might be applied. Barnard, J. agreed
that this was error. On the appeal to the Court of Appeal,
counsel for the husband apparently conceded the correct-
ness of the rule as stated by Lord Merriman, as applied to
the charge of adultery. Tucker, L.J., however, considered
some of the early authorities such as Rix v. Rix (2); Wil-
liams v. Williams (3) and Loveden v. Loveden (4), which
I will refer to later, and certain remarks of Lord Buckmaster
and Lord Atkin in Ross v. Ross (5), and decided that
Hodson J. was correct in saying that adultery must be
proved with the same degree of strictness as is required
for the proof of a criminal offence. Wrottesley L.J. agreed
that the rule applied to cases of adultery, leaving it to
other occasions to decide whether it was equally applicable
to other matrimonial offences "in addition, of course, to

(1) (1830) 3 Hag. Ecc. 339. (3) (1798) 1 Hag. Con. 299.
(2) (1777) 3 Hag. Ecc. 74. (4) (1810) 2 Hag. Con. 1, 3.

(5) [19301 A.C. 17.
60660-7
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1952 connivance, the offence which Lord Merriman P. must have
sMI had in mind in Churchman v. Churchman." Vaisey J.
SMITH expressed his complete agreement with the other members

AND of the Court and said (p. 186):-
SMEDMAN

-M The close similarity of the offence of adultery to acts which are
Locke J. properly to be described as criminal today is beyond question.

In Fairman v. Fairman (1), Lord Merriman, P., dealing
with a case where the offence charged was adultery, after
noting that what he had said in Churchman's case had
been adopted and followed in the Divisional Court and
in the Court of Appeal in Ginesi's case, said that he would
like to add that he had always directed himself and directed
juries that adultery is a quasi-criminal offence and that,
therefore, the same principles should be applied as in the
case of criminal offences properly so called but that, in
relation to offences such as desertion, cruelty or wilful
neglect to provide reasonable maintenance, he had never
charged that the same strictness applied.

In Preston-Jones v. Preston-Jones (2), an action for
divorce which would result, if successful, in bastardising a
child, the judgment of the Court of Appeal in Ginesi v.
Ginesi was referred to by Lord Morton and Lord MacDer-
mott. Certain statements made in other judgments delivered
in the matter are also to be noted. Lord Simonds who did
not refer to Ginesi's case said in part (p. 127):-

A question was raised as to the standard of proof. The result of a
finding of adultery in such a case as this is in effect to bastardise the child.
That is a matter in which from time out of mind strict proof has been
required. That does not mean, however, that a degree of proof is
demanded such as in a scientific inquiry would justify the conclusion
that such and such an event is impossible. In this context at least no
higher proof of a fact is demanded than that it is established beyond
all reasonable doubt.

and referred to Head v. Head (3). Lord Oaksey, after
referring to the nature of the proceedings, said (p. 133):-

In such circumstances the law, as I understand it, has always been
that the onus on the husband in a divorce petition for adultery is as
heavy as the onus which rests on the prosecution in criminal cases. That
onus is generally described as being a duty to prove guilt beyond reason-
able doubt, but what is reasonable doubt is always difficult to decide and
varies in practice according to the nature of the case and the punishment
which may be awarded. The principle on which this rule of proof depends
is that it is better that many criminals should be acquitted than that one

(1) [19491 1 All E.R. 938. (3) (1823) Turn. & R. 138;
(2) [1951] 1 All E.R. 124. 37 E.R. 1049.
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innocent person should be convicted. The onus in such a case as the 1952
present, however, is founded, not solely on such considerations, but on

SMrrH
the interest of the child and the interest of the State in matters of v.
legitimacy since the decision involves not only the wife's chastity and SMrH
status but in effect the legitimacy of her child: see Russell v. Russell (1). SMEDMAN

Lord Morton said that (p. 135):- Locke J.
In Ginesi v. Ginesi (2) the Court of Appeal, after a survey of the

authorities, held that a petitioner must prove adultery "beyond reason-
able doubt." In my view, the burden of proof is certainly no heavier
than this, and counsel for the husband did not contend that it was any
lighter.

Lord MacDermott, after saying that for the wife it was
contended that as the finding of adultery would in effect
bastardise the child and that it was conceded that the
adultery alleged had to be proved beyond reasonable doubt,
expressed views which, it appears to me, went beyond
the issues involved in the appeal. Section 4 of the Matri-
monial Causes Act 1937 requires the Court, on hearing of
a petition for divorce, to pronounce a decree if "satisfied
on the evidence" that the cause for the petition has been
proved. Lord MacDermott, after referring to a passage
in the judgment of Viscount Birkenhead, L.C. in Gaskill v.
Gaskill (3), a case involving legitimacy, where it was said
that there should be a decree only if the court comes to
the conclusion that it was impossible that the petitioner
should be the father of the child, and stating his disagree-
ment with that view said (p. 138):-

The evidence must, no doubt, be clear and satisfactory, beyond a
mere balance of probabiliiies, and conclusive in the sense that it will
satisfy what Sir William Scott described in Loveden v. Loveden (4) as
"the guarded discretion of a reasonable and just man," but these desiderata
appear to me entirely consistent with the acceptance of proof beyond
reasonable doubt as the standard required. Such, in my opinion, is the
standard required by the statute. If a judge is satisfied beyond reason-
able doubt as to the commission of the matrimonial offence relied upon
by a petitioner as ground for divorce, he must surely be "satisfied" within
the meaning of the enactment, and -no less so in cases of adultery where
the circumstances are such as to involve the paternity of a child.

While the subject Lord MacDermott was considering
was the nature of the proof required in proceedings involv-
ing legitimacy, the latter part of the passage quoted goes

(1) [19241 A.C. 687. (3) [19211 P. 425.
(2) [19471 2 All E.R. 438; (4) '(1810) 161 E.R. 648.

[19481 1 All E.R. 373.
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1952 beyond such an issue and that he intended to do so appears
SMITH from what follows. The succeeding paragraph reads
SMITH (p. 138):-

AND On the other hand, I am unable to subscribe to the view which,
SMEDMAN though not propounded here, has had its adherents, namely, that on its
Locke J. true construction the word "satisfied" is capable of connoting something

- less than proof beyond reasonable doubt. The jurisdiction in divorce
involves the status of the parties and the public interest requires that
the marriage bond shall not be set aside lightly or without strict inquiry.
The terms of the statute recognize this plainly, and I think it would be
quite out of keeping with the anxious nature of its provisions to hold
that the court might be "satisfied," in respect of a ground for dissolution,
with something less than proof beyond reasonable doubt. I should,
perhaps, add that I do not base my conclusions as to the appropriate
standard of proof on any analogy drawn from the criminal law. I do
not think it is possible to say, at any rate since the decision of this
House in Mordaunt v. Moncreiffe (1), that the two jurisdictions are other
than distinct. The true reason, as it seems to me, why both accept the
same general standard-proof beyond reasonable doubt-lies not in any
analogy, but in the gravity and public importance of the issues with
which each is concerned.

The decisive point is the meaning to be assigned to the
language of section 15 and 16 of the Act as it appears in
c. 97, R.S.B.C. 1948. The law as thus declared has not
been modified or altered by any legislation of the nature
referred to in section 2 of the English Law Act. Proceed-
ings under the Act are civil and not criminal in their
nature. By the Evidence Act (c. 113, R.S.B.C. 1948),
the Legislature has dealt generally with the matter of
evidence in all proceedings respecting which it has juris-
diction. Section 8 provides that no plaintiff in any action
for breach of promise of marriage shall recover a verdict,
unless his or her testimony is corroborated by some other
material evidence in support of such promise: section 11
provides that in claims against the heirs, executors,
administrators or assigns of a deceased person, the plaintiff
shall not obtain a verdict on his own evidence in respect
of any matter occurring before the death of the deceased
person, unless such evidence is corroborated by some other
material evidence. Subsection 2 of section 8 provides that,
notwithstanding any rule to the contrary, a husband or
wife may in any proceeding in any court give evidence
that he or she did not have sexual intercourse with the
other party to the marriage at any time or within any

(1) (1874) L.R. 2 Se. & Div. 374.

324 [1952



2 S.C.R.] SUPREME COURT OF CANADA

period of time before or during the marriage. Sections 27 1952
to 50 prescribe the manner in which various matters may Smia
be proven. The Act contains nothing to differentiate the SMITr
nature of the proof required or permitted in divorce as AND

SMEDMAN
distinguished from other civil proceedings. Divorce rules -

regulating the procedure in the Supreme Court of British Locke J.

Columbia in divorce proceedings have been adopted and
the matter with which we are concerned is not dealt with.

In Mordaunt v. Moncreiffe (1), where proceedings for
divorce were taken under the Act of 1857, Lord Chelmsford
said in part (p. 384)

'In confining our attention strictly and exclusively to the Act, it
becomes unnecessary to consider (as some of the learned judges have
done) whether proceedings for a divorce are of a civil, or criminal, or
quasi-criminal nature. No aid to its construction can be obtained by
determining the exact character of the proceedings, nor from analogies
derived from considerations applicable to cases of these different des-
criptions respectively. It is only necessary to bear in mind that the
Act gives a right not previously existing to obtain the dissolution of
marriage for adultery, by the decree of a newly-created Court of Law,
and from its provisions alone we must learn the conditions upon which
the jurisdiction is to be exercised.

Since, however, some of the decisions in England, above
mentioned, refer to cases decided prior to 1857 as an aid
to the interpretation of the Act, it may be helpful to
determine the principle upon which the ecclesiastical courts
proceeded in granting decrees ai mensd et thoro. In Rix v.
Rix (2), where a decree was sought by reason of the wife's
adultery, Sir George Hay said that if the fact was proved
either directly, or presumptively (which was the general
case), the court was bound to grant its sentence and said
(p. 74):-

Ocular proof is seldom expected; but the proof should be strict,
satisfactory and conclusive.

In Williams v. Williams (3), Sir William Scott, after-
wards Lord Stowell, said (pp. 299, 300):-

It is undoubtedly true, that direct evidence of the fact is not required,
as it would render the relief of the husband almost impracticable; but
I take the rule to be that there must be such proximate circumstances
proved, as by former decisions, or on their own nature and tendency,
satisfy the legal conviction of the Court, that the criminal act has been
committed.

(1) (1874) L.R. 2 Sc. & Div. 374. (2) (1777) 3 Hag. Ece. 74.
(3) (1798) 1 Hag. Con. 299.
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1952 and that the Court (p. 303):-
SMITH must recollect that more is necessary, and * * * * must be convinced,

V. in its legal judgment, that the woman has transgressed not only the bounds
SMITH of delicacy, but also of duty.

AND
SMEDMAN In Loveden v. Loveden (1), referred to in the judgment
Locke J. of Tucker L.J. on the appeal in Ginesi's case and by Lord

MacDermott in the case of Preston-Jones, Sir William
Scott employed the language so constantly referred to on
the subject (pp. 2, 3):-

It is a fundamental rule, that it is not necessary to prove the direct
fact of adultery; because, if it were otherwise, there is not one case in
a hundred in which that proof would be attainable: it is very rarely indeed
that the parties are surprised in the direct fact of adultery. In every
case almost the fact is inferred from circumstances that lead to it by
fair inference as a necessary conclusion; and unless this were the case,
and unless this were so held, no protection whatever could be given to
marital rights. What are the circumstances which lead to such a con-
clusion cannot be laid down universally, though many of them, of a more
obvious nature and of more frequent occurrence, are to be found in the
ancient books: at the same time it is impossible to indicate them univer-
sally; because they may be infinitely diversified by the situation and
character of the parties, by the state of general manners, and by many
other incidental circumstances apparently slight and delicate in them-
selves, but which may have most important bearings in decisions upon
the particular case. The only general rule that can be laid down upon
the subject is, that the circumstances must be such as would lead the
guarded discretion of a reasonable and just man to the conclusion; for
it is not to lead a rash and intemperate judgment, moving upon appear-
ances that are equally capable of two interpretations--neither is it to be
a matter of artificial reasoning, judging upon such things differently from
what would strike the careful and cautious consideration of a discreet
man.

In Turton v. Turton (2), where the wife sought a separa-
tion on -the ground of the husband's adultery and there were
pleas of condonation and it was argued further that there
had been connivance, Doctor Lushington (p. 351) said that
as connivance necessarily involves criminality on the part
of the individual who connives and as the blame sought
to be imputed is the more serious, so ought the evidence
in support of such a charge to be "the more grave and
conclusive." In Grant v. Grant (3), in the Court of Arches,
Sir H. Jenner said (p. 57):-

The principle applicable to cases of this description, where there is
no direct and positive evidence of an act of adultery, at any particular
time or place, is laid down in a variety of cases, to which it is not
necessary for the Court to advert. It is not necessary to prove an act

(1) (1810) 2 Hag. Con. 1. (2) (1830) 3 Hag. Ecc. 339.
(3) (1838) 2 Curt. 16.
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of adultery at any one particular time or place; but the Court must 1952
look at all the circumstances together, and form its own opinion whether 1'
they lead to a fair and natural conclusion that an act of adultery has SMITH

taken place between the parties at some time or other. SMITH
AND

A note to the report of this case in 163 E.R. at p. 340 says SMEDMAN

that the judgment was affirmed by the Judicial Committee Lo'keJ.
of the Privy Council on February 24, 1840, but I have been -

unable to find any other report of this.
In Shelford's work on the Law of Marriage and Divorce

published in 1841, after referring to the fact that adultery
can hardly be proved by any direct means, the learned
author adopts the language employed by Lord Stowell in
Williams v. Williams (supra) and Loveden v. Loveden
(supra) as stating the general rule applicable as to proof
of the fact. In Ernst on Marriage and Divorce published
in 1879, the language of Lord Stowell in Loveden's case as
to the general rule is adopted as stating the law that was
applied in the ecclesiastical courts.

Lord Merriman did not refer to any authority in Church-
man's case in support of the proposition that the same
strict proof is required in the case of *a matrimonial offence
as is required in prosecutions for criminal offences. The
reason for his conclusion, however, appears from what he
subsequently said in Fairman's case (1). It does not appear
from the reports that his attention was drawn to what had
been said on this subject in the House of Lords in Mordaunt
v. Moncreiffe above referred to, or by Sir James Hannen in
Branford v. Branford (2), or by Lord Lindley in Redfern v.
Redfern (3). In Mordaunt v. Moncreiffe, the action was
for a divorce under the provisions of the Act of 1857. Owing
to the insanity of the wife, the respondent in the action, the
court, on insanity being found, appointed a guardian ad
litem and suspended the proceedings; the husband appealed
to the House of Lords insisting that her insanity ought not
to bar the investigation of the charge of adultery brought
against her. The House of Lords took the opinion of five
of the judges: of these, Keating, J. was of the opinion that
the proceedings in the Divorce Court were criminal in their
nature and, therefore, could not be proceeded with: Lord
Chief Baron Kelly, however, with whom Denman, J. and

(1) [19491 1 All E.R. 938 at 939. (2) (1878) L.R. 4 P. 72 at 73.
(3) (1891) P. 139 at 145.
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1952 Pollock, B. agreed said in dealing with the contention that
surra the suit was analogous to a criminal proceeding, (p. 381):-

V.
SmrrH I am not aware of any species of suit or action known to the law,

AND of which the incidents are to be determined by its analogy to criminal or
SMEDMAN civil proceedings. This proceeding is either a criminal prosecution or a

Locke J. civil suit. If a criminal prosecution, it can neither be instituted nor
- carried on while the accused is lunatic. If it be a civil suit, lunacy is no

bar.

and, after considering the same sections of the statute as
those with which we are concerned in the present matter,
expressed the view that the court was obligated, if satisfied
that adultery had been committed, to grant the decree.
Lord Chelmsford, having said, as above noted, that the
rights of the parties must be determined by interpreting
the statute, said that, while great stress has been laid on
the argument upon the judgments of Sir Cresswell Cress-
well in the case of Bawden v. Bawden (1), and of Lord
Penzance in Mordaunt's case and on the fact that these
learned judges were particularly conversant with the pro-
cedure of the Divorce Court, since the question was simply
one of statutory construction this gave them no peculiar
advantage. Lord Hatherley, who agreed with Lord
Chemsford that the appeal must be allowed, dealt with the
argument that the suit was in the nature of a criminal
proceeding and said in part (p. 393):-

Much has been said, both in the Court below and before your Lord-
ships, as to the analogy of the suit for a divorce to a criminal proceeding,
and it has been inferred, that inasmuch as every step in the proceedings
against a criminal is arrested by his or her becoming lunatic, so by parity
of reasoning lunacy should bar all procedure against a Respondent in
a divorce case. But the procedure in divorce is not a criminal procedure.
It is true that the consequences of a divorce may be far more severe
than those in any merely civil suit, but it is consequentially only that
this result takes place. The divorce bills in Parliament were not bills
of pains and penalties. They proceeded on the ground of relieving the
petitioner for the bill from his unhappy position, that of indissoluble
union with one who had herself, as far as was in her power, broken the
marriage tie. The remedy applied was simply dissolution of the tie.
No ordinary Divorce Act punished the adulterous party personally, or
inflicted any pecuniary penalty. They usually, indeed, debarred the
woman of dower and thirds, but that consequentially, because she ceased
to be the wife; and, on the same grounds, they usually required the
husband to give up his marital rights in the wife's property. The new
Court was instituted to administer the same relief in the same manner.

(1) (1862) 2 Sw. & Tr. 417.
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In Branford v. Branford, Sir James Hannen referred to 1952
the judgment in Mordaunt v. Moncrieffe, saying in part surra
(p. 73):- SM.T

I think the point taken by the Queen's proctor is concluded by the AND

decision in the House of Lords that proceedings of this kind are not SMEDMAN

criminal, and if not criminal then they must be civil, for there cannot Locke J.
be quasi-eivil or quasi-criminal cases.

In Redfern v. Redfern, Lindley L.J., after referring to the
decision in the House of Lords, said that (p. 145):-

The cases there cited shew clearly that no indictment lies at common
law for adultery: see 2 Salk., p. 552; neither is there any statute making
it punishable.

In Fairman's case Lord Merriman's expression is that
adultery is a "quasi-criminal" offence. It is true that in
many of the proceedings before the ecclesiastical courts
reference is made to the "crime" of adultery, this, I must
assume to be, du6 to the fact that adultery was an
ecclesiastical offence but, as pointed out by Lindley L.J.,
it was not an offelice at common law and it was not a
criminal offence in England and is not in the Province of
British Columbia. The principle stated by Lord Merriman
and adopted by the Court of Appeal in Ginesi's case, while
accepted as correctly stating the law in British Columbia
and in Manitoba in the case of Battersby v. Battereby (1),
was rejected by the Court of Appeal of Ontario in George
v. George (2). In that case Roach, J. pointed out that in
Gower v. Gower (3), Denning L.J. said that he did not
think that the Court of Appeal was irrevocably committed
to the view that a charge of adultery must be regarded as
a criminal charge to be proved beyond all reasonable doubt,
and indicated his own doubts that Ginesi v. Ginesi had been
correctly decided, pointing out that the question had
not been fully argued since counsel had conceded that the
standard of proof of adultery was the same as in a criminal
case and, further, that the decision in Mordaunt v. Mon-
crieffe had not been cited. In Briginshaw v. Briginshaw
(4), the High Courtbf Australia in a proceeding for the
dissolution of marriage where the statute giving jurisdiction
required the Court "to satisfy itself, so far as it reasonably
can, as to the facts alleged" and to pronounce a decree nisi

(1) [19481 2 W.W.R. 623. (3) [1950] 1 All E.R. 804.
(2) [19501 O.R. 787. (4) (1938) 60 C.L.R. 336.
60661-1
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1952 if "it is satisfied that the case of the petitioner is estab-
SMITH lished," held that the standard of proof was not that of

SMITE proof beyond reasonable doubt which obtains in respect of
AND issues to be proved by the prosecution in criminal pro-

SMEDMAN ceedings. The matter was again dealt with by that Court
Locke J. in Wright v. Wright (1), where the Court considered the

decision of the Court of Appeal in Ginesi v. Ginesi and
declined to follow it, preferring their own decision in
Briginshaw's case.

If the statement of Lord Merriman adopted by the Court
of Appeal was intended as a statement of the law of
England, as it was at the time the Divorce and Matri-
monial Causes Act of 1857 was enacted, in my opinion, it
is not supported by authority. If it was intended as the
proper construction to be placed upon the requirement of
the statute that the court shall "be satisfied on the evidence
that the case of the petitioner has been proved," I think
it is inaccurate and should not be followed. In Doe D.
Devine v. Wilson (2), Sir John Patteson, delivering the
judgment of the Judicial Committee in an appeal from
New South Wales, where in civil proceedings the genuine-
ness of a deed was question, said that while it had been
the practice to direct the jury in criminal cases that if they
have a reasonable doubt the accused is to have the benefit
of that doubt, whether on motives of public policy or from
tenderness to life and liberty, or from any other reason,
but that none of these reasons apply to a civil case.

The question we are to determine in the present matter
is restricted to the standard of proof required in divorce
proceedings in British Columbia, where the issue is as
to whether adultery has been committed. No question
affecting the legitimacy of offspring arises. The nature of
the proof required is, in my opinion, the same as it is
in other civil actions. If the court is not "satisfied" in any
civil action of the plaintiff's right to recover, the action
should fail. The rule as stated in Cooper v. Slade is, in my
opinion, applicable.

I would allow this appeal, set aside the judgments of
the Court of Appeal and of Wilson, J. except to the extent
that they award costs to the respondent and direct that

(2) (1865) 10 Moo. P.C. 501 at 532.
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there be a new trial. The appellant should have his costs 1952
in this Court and in the Court of Appeal as against the surrn
co-respondent. There should be no costs as between the St';
petitioner and the respondent of the proceedings in this AND

SMEDM~
Court. The costs of the first trial as between the petitioner -

and the co-respondent and the costs of all parties of the Locke J.
new trial to be in the discretion of the trial judge before
whom the same is heard.

RAND J.:-I agree with the reasoning and conclusion of
my brother Locke that in an action for divorce on the
ground of adultery the standard of proof is that required
in a civil proceeding and I have only one observation to
add. There is not, in civil cases, as in criminal prosecu-
tions, a precise formula of such a standard; proof "beyond a
reasonable doubt", itself, in fact, an admonition and a
warning of the serious nature of the proceeding which
society is undertaking, has no prescribed civil counterpart;
and we are not called upon to attempt any such formu-
lation. But I should say that the analysis of persuasion
made by Dixon J. in the High Court of Australia, in part
quoted by my brother Cartwright, is of value to judges
as illuminating what is implicit in the workings of the
mind in reaching findings of fact. No formula of direction
is here involved; instructions to juries are left exactly
where they were; but it is at all times desirable to have
these elusive processes progressively made more explicit.

CARTWRIGHT J.:-I agree with the conclusion of my
brother Locke that in divorce proceedings in British
Columbia the standard of proof in determining the issue
whether adultery has been committed is the standard
required in civil actions only.

It is usual to say that civil cases may be proved by a
preponderance of evidence or that a finding in such cases
may be made upon the basis of a preponderance of proba-
bility and I do not propose to attempt a more precise state-
ment of the rule. I wish, however, to emphasize that in
every civil action before the tribunal can safely find the
affirmative of an issue of fact required to be proved it must
be reasonably satisfied, and that whether or not it will be

6061-1i

331



332 SUPREME COURT OF CANADA [1952

1952 so satisfied must depend upon the totality of the circum-
m,= stances on which its judgment is formed including the

SMITa gravity of the consequences of the finding.
I would like to adopt the following passage from the

- judgment of Dixon J. in Briginshaw v. Briginshaw (1):-
artwright The truth is that, when the law requires the proof of any fact, the

tribunal must feel an actual persuasion of its occurrence or existence
before it can be found. It cannot be found as a result of a mere mechani-
cal comparison of probabilities independently of any belief in its reality.
No doubt an opinion that a state of facts exists may be held according
to indefinite gradations of certainty; and this has led to attempts to
define exactly the certainty required by the law for various purposes.
Fortunately, however, at common law no third standard of persuasion
was definitely developed. Except upon criminal issues to be proved
by the prosecution, it is enough that the affirmative of an allegation is
made out to the reasonable satisfaction of the tribunal. But reasonable
satisfaction is not a state of mind that is attained or established inde-
pendently of the nature and consequence of the fact or facts to be proved.
The seriousness of an allegation made, the inherent unlikelihood of an
occurrence of a given description, or the gravity of the consequences
flowing from a particular finding are considerations which must affect

the answer to the question whether the issue has been proved to the
reasonable satisfaction of the tribunal. In such matters "reasonable

satisfaction" should not be produced by inexact proofs, indefinite testi-

mony, or indirect inferences. Everyone must feel that, when, for instance,
the issue is on which of two dates an admitted occurrence took place,
a satisfactory conclusion may be reached on materials of a kind that
would not satisfy any sound and prudent judgment if the question was
whether some act had been done involving grave moral delinquency.

and the following from the judgment of Roach J.A. in
George v. George and Logie (2):-

The judicial mind must be "satisfied" that the alleged act of adultery
was in fact committed, but it need not be satisfied to the extent of a
moral certainty as in a criminal case. Evidence that creates only
suspicion, surmise or conjecture is, of course, insufficient. It is necessary
that the quality and quantity of the evidence must be such as leads the
tribunal-be it judge or jury-acting with care and caution, to the fair
and reasonable conclusion that the act was committed.

There is, I think, no difference between the law of British
Columbia and that of Ontario in this matter.

In my opinion the tribunal of fact deciding an issue of
adultery in a proceeding for divorce should be instructed
in the sense of the above quoted passages, not because the
standard of proof required differs from that in other civil
actions but because the consideration entering into the
formation of judgment which Dixon J. describes by the

(2) [19511 1 DL.R. 278.(1) (1938) 60 C.L.R. 336.
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words "the gravity of the consequences flowing from a 1952
particular finding" assumes great importance in such a sMrrH

case. S.

I would dispose of the appeal as proposed by my brother
Lok . SMEDMAN

Locke.
Cartwright J.

Appeal allowed and new trial directed.

Solicitors for the Petitioner: Shulman, Fouks & Tupper.

Solicitor for the Co-Respondent: A. E. Branca.

Solicitor for the Respondent: H. P. Wyness.

AMANDA BENSON ...................... AprucArr; 1952
AND *Jun. 4

*Jun. 10
EDWARD GORDON HARRISON ........ RESPONDENT.

Motion for leave to appeal in forma pauperis.
Appeal-Forma pauperis-Standard of means required under rule 142 of

the Supreme Court of Canada.
In determining whether a person, on an application for leave to appeal

to this Court in forma pauperis, is not worth $500 as required by
rule 142 of the Supreme Court, the matter should be approached,
not as an inquiry whether the person has actually $500 worth of
property, but whether in the ordinary business judgment, it can be
said that he is good for $500. Since this is an ameliorating rule, in
weighing the considerations too delicate weights should not be used.

Kydd v. The Watch Committee of Liverpool, 24 TL.R. 257 referred to.

MOTION by the applicant before Mr. Justice Rand in
Chambers for leave to appeal in forma pauperis.

J. M. Coyne for the motion.

G. Perley Robertson contra.

RAND J.:-This is an application for leave to appeal in
forma pauperis. Rule 142 requires the application to be
accompanied by an affidavit that the applicant is not worth
$500 "in the world" excepting his wearing apparel and his
interest in the subject matter of the intended appeal. The
applicant here was examined on her affidavit to that effect.

From the examination it appears that she is a widow
with a son ten years old. She is in receipt of a war pension
for herself of $100 a month, and for the boy of $40 a month

*PRESENT: Rand J. in Chambers.
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1952 until he reaches 16 years of age. There are a few pieces
BENSON of furniture, but nothing of any value. Living in Winnipeg,
HARION she rents four rooms at $30 a month. In February she was

able to borrow $200 for clothes and to pay debts which she
- is now repaying in monthly instalments of $16. She owes

about $200 in addition to that.
On these facts the question is whether she has shown

that she is not worth $500. In determining that question,
the matter should, I think, be approached, not as an inquiry
whether the person has actually $500 worth of property, but
whether, in the ordinary business judgment, it can be said
that he is good for $500. That was the view taken by
Buckley L.J. in Kydd v. The Watch Committee of Liverpool
(1).

Can this applicant, then, be said to be "good" for $500?
In answering that question, it cannot be overlooked that
this is an ameliorating rule, and in weighing the considera-
tions too delicate weights should not be used. In the best
view I can give the matter, I think she has shown that
she is not worth the amount fixed. Leave is therefore
given.

The appeal will be allowed by serving notice of appeal
within fifteen days from the taking out of this order.

Leave granted.

(1) 24 T.L.R. 257.
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HENRY MALANIK ...................... APPELLANT; 1952

AND *Apr.22,23
*May 12.

HER MAJESTY THE QUEEN ........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Criminal law-Murder-Drunkenness as defence-Capacity to form intent
-Proper directions-Word "proved" should not be used in charge.

In a case where drunkenness is set up as a defence to a charge of murder,
the trial judge should not use the word "proved", as taken from the
third proposition formulated in Beard's case ([19201 A.C. 479 at 502),
as Lord Birkenhead was not there dealing with the question of the
burden of proof. The right direction in such cases appears at page
334 in Mac Askill v. The King ([19311 S.C.R. 330).

The charge, in the present case, which included the use of that word would
be improper if it were not for the clear directions from the trial
judge that the accused was entitled to the benefit of any reasonable
doubt as to his capacity to form the necessary intent.

Director of Public Prosecutions v. Beard [19201 A.C. 479; Mac Askill v.
The King [19311 S.C.R. 330; The King v. Hughes [19421 S.C.R. 517
and Latour v. The King [19511 S.C.R. 19 referred to.

APPEAL from the judgment of the Court of Appeal for
Manitoba (1), affirming the conviction of the appellant on
a charge of murder.

J. L. Crawford for the appellant. The defence of gross
intoxication was not fairly presented to the jury and the
evidence of drunkenness was unduly minimized. The
decisions show that the trial judge must present the defence
of the accused adequately and fairly to the jury, together
with the evidence in support thereof. His presentation
must insure the jury's appreciating (a) the nature and
value of the evidence bearing upon the defence and (b)
the full significance of the evidence as related to the essen-
tial questions of fact upon which guilt depends. Above
all, the evidence in support of a defence must be presented
to the jury as carefully as the case for the prosecution.

The trial judge neglected to tell the jury the limited
purpose and use of evidence of character and criminal
record which may have prejudiced the appellant. He
should have instructed the jury that this evidence could
only go towards the credibility of his testimony in the wit-
ness stand and was not proof of the charge against him.

*PRESENT: Rinfret CJ. and Kerwin, Taschereau, Rand, Kellock, Estey,
Locke, Cartwright and Fauteux JJ.

(1) 101 Can. C.C. 182.
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1952 The trial judge misdirected the jury on the defence of
M rK drunkenness as affecting the capacity of the appellant to

TE UEEN form the necessary intention to constitute murder. The
- jury should have been instructed that in order to find the

accused guilty of murder they must (a) be sure beyond a
reasonable doubt that the accused had the necessary
capacity to be able to intend to commit murder; (b) that
the crown had proved beyond a reasonable doubt that at
the time the accused fired the gun, he intended to kill the
deceased, or that he intended to inflict bodily injury which
was known to the accused at the time he fired the shot to
be likely to cause death and that the accused was reckless as
to whether or not death ensued. MacAskill v. The King (1).

The trial judge erred in instructing the jury that the
accused was presumed to intend the natural consequences
of his act when in fact the presumption had been rebutted
and no longer had any probative value against positive
evidence of intoxication.

The trial judge erred in instructing the jury that a proved
incapacity on the part of the accused to form the necessary
intention was necessary in order that the jury would be
able to find the accused guilty of manslaughter.

The trial judge erred in instructing the jury to the effect
that an amnesic condition of the accused was necessary to
find the appellant guilty of manslaughter.

W. J. Johnston for the respondent. The defence of gross
intoxication was fairly presented and the evidence of
drunkenness was not minimized. The trial judge dealt at
length with that defence.

The reference to "a proved incapacity of forming the
specific intent" was taken from the Beard's case (2), and
it is quoted, adopted and followed by this Court in the
MacAskill case (supra) and in Latour v. The King (3). The
statement, itself, places no onus on the defence of proving
incapacity and even if it could be said, that standing alone,
without explanation, it might conceivably be so construed,
the jury in the present case could not possibly have been
under any such misapprehension. The trial judge made
the statement only once in the whole course of his very

(1) [1931] S.C.R. 330. (2) [1920] A.C. 479.
(3) [1951] S.C.R. 19.
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long charge and followed it immediately by pointing out 1952
that "if on any point whatever, you have a reasonable MALWIK

doubt, that doubt must be resolved in favour of the THE UEEN
accused".

In his charge the trial judge referred to the question of
amnesia on three occasions but he did so only in so far as
it was necessary in order to place before the jury a clear
picture of the defence put forward by the appellant in his
evidence. This question of amnesia was raised by the
accused's evidence as part of his defence.

As to the ground of dissent stating that the intention to
shoot does not necessarily import capacity to commit
murder and to so instruct the jury was misdirection, it is
submitted that the jury could not but appreciate and
understand that the question for their consideration was:
Did the accused have the capacity to form an intent to
kill or the capacity to form an intent to do grievous bodily
injury together with the capacity to know that death would
be likely to ensue therefrom.

The jury were instructed in clear and unequivocal terms
that they were not trying the accused on his relationship
with the Kafkas but solely on the charge of murder and
that in considering the truthfulness of the accused's
evidence they could have regard for the evasiveness of his
answers with respect to the Kafkas situation. It is true
that the trial judge did not, in express words, instruct the
jury that the accused's record could not be considered by
them for any other purpose than in judging his truthful-
ness, but having dealt with it solely on the issue of credi-
bility and in view of the comparative insignificant nature
of the conviction, the omission to do so was not such an
error as would mislead the jury.

On the evidence presented at the trial -any reasonable
jury would be entitled to find that the accused fired the
gun and that prior to the shooting he had consumed a
considerable quantity of liquor. The only question of
substance that remained for consideration was the effect
of the alleged intoxication of the accused on his capacity
to form the intent necessary to the crime of murder, 'and
there was 'ample evidence from which any jury could find
that there was no reasonable doubt as to the accused's
capacity to have that intent.
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1952 The instruction that a man is presumed to intend the
MALANIx natural consequences of his act was normal and proper.

THrE vEENThe appellant, however, contends that it should not have
- been given in view of the evidence of intoxication which

might have negatived the accused's capacity to have the
intent therein referred to. It is submitted on behalf of the
respondent that the trial judge effectively guarded against
any such error by immediately instructing the jury that
the presumption would cease to apply in the event that
there was any reasonable doubt as to the accused's capacity
or, to put it another way, that the presumption applied
only if they first found capacity in the accused beyond all
reasonable doubt.

While there may have been some minor defects in the
charge, none of them were of such a nature as could be
regarded as having worked undue hardship or prejudice
upon the accused. The verdict was reasonable and no
miscarriage of justice occurred. Schmidt v. The King (1).

The judgment of the Court was delivered by:-
KERWIN J.:-The appellant's conviction of having

murdered Detective Sergeant Sims in Winnipeg was set
aside by the Court of Appeal for Manitoba on the ground
of misdirection and non-direction but, on the new trial
ordered by that Court, he was again convicted. An appeal
from that conviction to the Court of Appeal (2) was dis-
missed, Adamson J.A. dissenting, and, upon the six grounds
of dissent taken by the latter, the appellant now asks this
Court to set aside the conviction for murder and substitute
one for manslaughter.

Sims died as a result of a shot fired by the appellant
from the latter's own shot-gun. This was not denied and
the main defence was that of drunkenness. The sixth
ground of dissent is:-

6. In view of the cogent evidence of drinking and intoxication, no
reasonable jury properly instructed could find that there was not a reason-
able doubt as to the mental capacity of the accused to have the intent
necessary to the crime of murder.

In view of the result at which we have arrived, we are not
concerned with this ground if it means merely that the
dissenting judge would not only have set aside the con-
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viction but would have directed a verdict of manslaughter 1952
to be entered. If, however, it means that there was nothing MALANIK

V.to go to the jury upon which they could find the appellant THE QUEEN
guilty of murder, we are satisfied that there was such K
evidence. It need not be detailed as it appears sufficiently -

in the reasons for judgment of Coyne J.A.
The other five grounds of dissent are:-

1. The defence of gross intoxication was not fairly presented and the
evidence of drunkenness was unduly minimized.

2. It was misdirection to require a "proved incapacity of forming the
specific intent". This cast an improper onus on the accused.

3. The suggestion that something approaching amnesia was necessary
to reduce the offence to manslaughter was misdirection.

4. Intention to shoot does not necessarily import capacity to commit
murder and to so instruct the jury was misdirection.

5. The neglect to tell the jury the limited purpose and use of evidence
of character and criminal record may have been prejudicial.

In connection with the first four, it will be recalled that
this was a second trial granted because of certain objections
to the charge to the jury on the first trial. The matters
to be considered were, therefore, present to the minds of
all concerned and not least to the learned Chief Justice
of the King's Bench presiding at the new trial. In his
charge he not only dealt with the defences put forward on
behalf of the accused but also with others that he con-
sidered might possibly be open on the evidence. That,
indeed, as has been pointed out on many occasions, was his
duty. Throughout his charge he made it plain to the jury
many times that the accused was entitled to the benefit of
any reasonable doubt they might have as to whether the
Crown had proved all the elements necessary to constitute
the crime of murder. In addition to this, at the request
of counsel for the accused, he recalled the jury and prac-
tically his last words to them were: "If in your con-
siderations you come to any point whatever where you
have a reasonable doubt on that point, it must be resolved
in favour of the accused."

As to dissent No. 1, in dealing with the evidence of
drunkenness, the trial judge drew to the jury's attention
everything that counsel was able to point out to us had
been said in evidence, with the one exception that while
the trial judge mentioned the evidence of Dr. Burland at
the time of the admission of the accused to the hospital, he
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1952 did not refer specifically to what Dr. Burland said as to
mLANiy the accused's condition about five hours later. With this

V.
THE QUEEN exception, everything relied upon by the accused in order

Kr to show his drunkenness at the time of the occurrence was
- 'specifically mentioned by the trial judge.. The real com-

plaint of the accused seems to be that the trial judge did
not endorse all that had been said upon the question of
drunkenness but we have no doubt that the defence was
fairly presented and that the evidence of drunkenness was
not minimized.

Dissent No. 2 refers to the passage in the charge where
the trial judge stated to the jury:-

Evidence of drunkenness falling short of a proved incapacity of
forming the specific intent necessary to constitute the crime and merely
establishing that the accused's mind was affected by drink so that he
more readily gave way to some violent passion does not rebut the pre-
sumption that a man intends the natural consequences of his acts.

This is taken from the third proposition formulated by
Lord Birkenhead in Director of Public Prosecutions v.
Beard (1). The specific objection is to the word "proved".
Beard's Case is referred to in MacAskill v. The King (2),
The King v. Hughes (3) and Latour v. The King (4).
While it is quite true that section 260(d) of the Criminal
Code was added in 1947 as a result of the decision in the
Hughes case, the point upon which reference is now made
to that decision is of importance in considering the present
appeal. It was there pointed out that in Beard's Case it
was proved that there was a violent struggle in which the
accused overpowered the child and stifled her cries by
putting his hand over her mouth and pressing his thumb
upon her throat, the acts which, in her weakened state
resulting from the struggle, killed her. This, the House of
Lords held, was murder, although the accused had no inten-
tion of causing death. There was no question that the act
which caused the suffocation, the act of the prisoner in
placing his hand on the mouth of the victim, was his
voluntary act. In the MacAskill case it was pointed out at
page 334 that the right direction in cases involving sub-
section (b) of section 259 of the Code is that evidence of
drunkenness rendering the accused incapable of the state

(1) [19201 A.C. 479. (3) [19421 S.C.R. 517.
(2) [1931] S.C.R. 330. (4) [19511 S.C.R. 19.
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of mind defined by that subsection may be taken into 1952

account with the other facts of the case for the purpose of MALANI

determining whether or not in fact the accused had the THE UEEN

intent necessary to bring the case within that subsection; -

but that the existence of drunkenness not involving such Kerwi J.
incapacity is not a defence. In such cases that has the
effect of altering the words "a proved" in proposition 3 in
Beard's case to "an existing" or some similar expression.
In fact, Lord Birkenhead in proposition No. 3 was not
dealing with the question of burden of proof. Notwith-
standing that it was used in the present case, there is no
doubt the learned Chief Justice was not directing the jury
on a question of onus and that that is so is made abundantly
clear by those parts of his charge that precede and follow
the extract given above. It is not a question of there being
a defect in the charge but of the charge as a whole being
proper and being delivered in such a form that the jury
could not possibly misunderstand that the onus throughout
remained upon the Crown. Lord Birkenhead's third propo-
sition is also set out in the Latour case at page 29 but at
that point the question of onus was not being specifically
dealt with. In order to avoid any misunderstanding, we
think it proper to state unequivocally that a trial judge
should not use the word "proved" in his charge in any case
where drunkenness is set up as a defence to a charge of
murder. Such a charge would be improper in the absence
of clear directions, such as exist in the present case, that
the accused is entitled to the benefit of any reasonable
doubt as to the capacity of the accused to form the neces-
sary intent.

As to dissent No. 3, Adamson J.A. suggested that the
charge indicated that something approaching paralysis of
the mind was required before the absence of capacity to
form the necessary intention can be found. We must say
that we are unable to discover any such indication.

Dissent No. 4 is that at two stages of his charge the trial
judge directed the jury that capacity to intend to shoot was
sufficient to constitute an intention to commit murder. The
first quotation made by the dissenting judge is as follows:-

Gentlemen, it is on that evidence that you have to come to the
conclusion as to whether the accused at the time he fired that gun at
Sims was capable of forming an intent to shoot the man who was in
front of him. Remember that it didn't have to be Sims. He didn't have
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1952 to know Sims. The question is, Was he capable of forming an intent to
shoot the human being in front of him when he fired that shot? There

MALANIK' is no question of motive in this case. Was he capable of forming an
THE QUEEN intent to shoot Sims, not Sims as Sims, not Sims as Detective Sims, but

- Sims as the human being that was standing before him in that room at
Kerwin J. the time he fired? If you come to the conclusion that he wasn't, then

he is guilty of manslaughter.

However, this must be read in connection with what
immediately follows:-

If you come to the conclusion that he was capable of forming that
intent, that he intended to shoot that human being in front of him, then
he is guilty of murder, subject to provocation or self-defence, and I will
deal with those very briefly afterwards. If, on the other hand, you have
to go further: If you find that he had an intent but if you decide that
being capable of forming an intent his intent wasn't to kill the man, you
must ask yourselves, Being capable of forming an intent, was his intent
to do grievous bodily harm to that man, knowing and being capable of
knowing that what he did was likely to result in death and being reckless
as to whether death ensued or not?

The second quotation reads--
What you have to decide on this question of drunkenness is, Was

the accused in such a state of drunkenness that he was unable to form
an intent to shoot that gun that night, that is, to commit the crime with
which he is charged? But if in your consideration of that question you
have any reasonable doubt, that is, for instance, if in considering the
evidence of the accused you feel that it might be true, that you have the
impression in your minds that it might be true, then that would raise
a reasonable doubt in your minds. Always, the benefit of the reasonable
doubt must be given to the accused.

Again, there must be added to that what immediately
follows:-

But if you come to the conclusion, after studying all the evidence,
that there was a capacity to form the intention to fire that shot at that
human being, then you ask yourselves, first of all, When he fired it did
he intend to kill? If he did, the matter stops there. But if when he
fired it he didn't intend to kill but intended only to do grievous bodily
harm, then did he also have the capacity to know that death would be
likely to ensue from that grievous bodily harm and was reckless.

Upon reading the whole of the charge, and particularly
what followed each of the quotations appearing in the
dissenting judgment, it is made abundantly clear that the
trial judge was not giving any such direction as was
suggested.

The only remaining ground of dissent is No. 5. The jury
were instructed that they were not trying the appellant on
his relationship with the Kafkas but only on the charge of
murder, and that in considering the truthfulness of the
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appellant's evidence, they could have regard to the evasive- 1952
ness of his admissions with respect to the Kafkas situation. MALn

V.The trial judge made but one reference to a previous con- THE QUEEN
viction of the appellant of firing a gun in the City of K -
Winnipeg, and then only in connection with the latter's
credibility. The evidence of the appellant's character and
of the previous conviction was thus referred to only on
the question of credibility.

The appeal fails and must be dismissed.

Appeal dismissed.

Solicitors for the appellant: Munson & Crawford.

Solicitor for the respondent: Hon. C. Rhodes Smith.
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1952 GORDON E. THOMAS .................. APPEILANT;
*Jun. 4
*Jun. 30 AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law-Corroboration-Rape-Complaint--Evidence.
The appellant, charged with rape, admitted that he had had intercourse

with the complainant, but swore that it had been with her consent,
which she denied saying that she had only submitted to it in fear
of bodily harm. His conviction was upheld by the Court of Appeal
for Ontario.

Held: There should be a new trial; since the jury had not been properly
instructed on the question of corroboration and as to the limited
use that may be made of the evidence of complaint, it was impossible
to say that if it had been properly instructed it would necessarily
have convicted the appellant.

Held: The corroboration to be sought was of the complainant's testimony
that she did not consent but only submitted in fear of bodily harm.
In a case of this sort, when there is any evidence on which a jury
could find corroboration, the jury should be directed as to what is
necessary to constitute corroboration and it is then for the jury to
say whether corroborative inferences should be drawn. It was not,
in the present case, made plain to the jury (i) that corroboration
could be found only in evidence independent of the testimony of
the complainant and of such a character that it tended to show
that her story on the vital question of consent was true, and (ii) that
facts, though independently established, could not amount to
corroboration if, in the view of the jury, they were equally con-
sistent with the truth as with the falsity of her story on this point.

Held: It was not made clear to the jury that in a case where a sexual
offence is charged, evidence of the making of a complaint is not
corroborative of the testimony of the complainant. Where corrobora-
tion is required either by statute or under the rule of practice at
common law, the corroborative evidence must be shown to possess
the essential quality of independence. It must be made plain to the
jury that the witness whose testimony requires corroboration can
not corroborate herself. (Rez v. Auger 64 OL.R. 181 and Rez v.
Calhoun [19491 O.R. 180 ought not to be followed on that point).

Held: There was failure to instruct the jury of the limited use that may
be made of the evidence of the complaint and to warn them against
treating the complaint as evidence of the facts complained of.

The King v. Baskerville [ 1916] 2 K.B. 658; The Queen v. Lillyman (1896)
2 QB. 167; Rex v. Evans 18 CA.R. 123; Rex v. Coulthread 24 CA.R.
and Rex v. Whitehead [1929] 1 K.B. 99 referred to.

APPEAL from the judgment of the Court of Appeal for
Ontario (1) upholding the conviction of the appellant on
a charge of rape.

*PRESENT: Kerwin, Taschereau, Kellock, Locke and Cartwright JJ.

(1) 100 Can. C.C. 112.
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A. E. Maloney for the appellant. On the first question, 1952

it is a fatal error to fail to define corroboration to a jury in THoMs

a case of this nature since there is a danger that the jury Ta QUEEN
might well have regarded some item of evidence as being -

corroborative which is not capable of being such in law:
Rex v. Zielinski (1), Rex v. Yott (2) and Rex v. Hong
Suey (3).

In connection with some of the matters which the jury
might have regarded as corroborative but which are not
capable of being so in law, the following cases are referred
to: Rex v. Hubin (4), Rex v. Yates (5), Rex v. Gemmill
(6).

It is no answer to this contention to say that there is
otherwise in the record ample evidence capable of corrobo-
rating the evidence of the complainant, because the jury
might well have failed to regard it as such and might not
have seen fit to act upon it: Rex v. Ross (7), Rex v. Hubin
(supra).

On the second question, it is submitted that due to the
failure to define corroboration, it might well be that the
jury may have regarded the complaint to the husband as
being corroboration of her testimony. A complaint made
in a sexual case is not capable in law of being corroboration,
which term is defined in Rex v. Baskerville (8). It is not
corroboration because it lacks the essential quality of
independence. It must serve to confirm not only that a
crime has been committed but also the identity of the
accused as the person who committed it. Independent
means that it must emanate from some source other than
the complainant or the witness whose testimony requires
corroboration. Thus in a case of rape where the defence
is consent, the offender's admission that he had carnal
connection is sufficient corroboration of the complainant's
testimony identifying the accused as the person with whom
she had relations. However, it then becomes necessary to
search the record for independent evidence to corroborate
her testimony of non-consent. The following cases are

(1) 34 C.A.R. 193. (5) 85 Can. C.C. 334.
(2) 85 Can. C.C. 19. (6) 43 Can. C.C. 360.
(3) 96 Can. C.C. 346. (7) 18 CA.R. 141.
(4) 48 Can. C.C. 179. (8) 12 CA.R. 81.
60661-2
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1952 referred to: Rex v. Evans (1), Rex v. Coulthread (2), Rex
THOMAS v. Whitehead (3), Rex v. Osborne (4), Reg. v. Lillyman

V.
THE QUEEN (5) and Rex v. Lovell (6).

Because of the completely inadequate directions on the
third question, it may well be that the jury wrongly
thought that they could regard the complaint as evidence
of the truth of the facts it contained: Reg. v. Lillyman
(supra), Rex v. Osborne (supra) and Rex v. Hill (7).

W. B. Common Q.C. for the respondent. The failure of
the trial judge to define corroboration could have had no
practical result. The term as understood by laymen is
self-explanatory. Reference by the judge to all the
circumstances in the evidence, which in law were corrobora-
tion of non-consent, had the same effect as if he had in
fact defined the term. In the light of the evidence and
the manner in which the evidence of non-consent was left
to the jury, it cannot be said, that, had the term been
exhaustively defined the jury could not have reached the
same conclusion: Rex v. Coulthread (2) and Rex v.
Zielenski (8).

It is a well established principle of law that in cases
involving a charge of rape, the evidence of complaint is
not evidence of the facts complained of, nor as being a
part of the res gestae, but as evidence of the consistency
of the conduct of the complainant with the story told by
her in the witness box, and that what was done, was done
without her consent. It has been said that evidence of a
complaint is corroboration of the credibility of the com-
plainant and where consent is an issue it is corroborative
of her evidence that she did not consent: Rex v. Osborne
(4). It must be noted that nowhere does the trial judge
categorically instruct the jury that the evidence of com-
plaint is to be treated by them as corroboration of her
story, or even as to her non-consent; furthermore, no
proper inference can be drawn from the charge that the
complaint can be treated by the jury as corroboration of
all the evidence of the complainant. If, however, it might

(1) 18 C.A.R. 123. (5) (1896) 2 Q.B. 167.
(2) 24 C.A.R. 44. (6) 17 C.A.R. 168.
(3) [1929] 1 KIB. 99. (7) 49 Can. C.C. 161.
(4) [19051 1 KB. 551. (8) 34 C.A.R. 193.
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be inferred that the judge had left it to the jury that the 1952
complaint could be treated as corroboration of her evidence THomAs
and as to her non-consent, it was only in a limited sense TS QVEEN

that the term was so used.

The term "corroboration" as defined in Rex v. Baskerville
(1) has not necessarily the same implications when used
in connection with the effect of the evidence of a com-
plaint in cases of rape. In cases requiring corroboration
by statute or common law, the term implies that not only
was there evidence tending to prove that the crime was
committed, but in addition, that it was committed by the
accused or that the accused was a party to its commission.
In the wide sense of the term, corroboration connotes an
aspect or quality of independence, but where the term is
used in relation that the complaint is in corroboration of
the complainant's testimony, it simply means that the
complaint not only shows a consistency of conduct, but it
may confirm her evidence as to non-consent. The quality
of independence, of course, cannot be established, and con-
sequently it is in this limited sense that the evidence of
complaint by its very nature confirms or corroborates the
credibility of the complainant and her evidence as to
non-consent.

When the term in this sense is used it means that the
complaint adds an additional quality to the character of
the complainant's evidence, and consequently her evidence
is more worthy of credit than if her testimony stood alone.
In this sense the complaint is corroboration.

In The Queen v. Lillyman (2), it was put that the test
is whether according to the principles of the exception, her
having made the complaint tends to corroborate testimony
given by the child at the trial.

In our Courts it has been held that it is not misdirection
to the jury in a rape case to tell them that the complaint
may be taken as evidence negativing consent and in -corrobo-
ration of its absence: Rex v. Calhoun (3) and Rex v. Auger
(4).

(1) 12 CA.R. 81. (3) 93 Can. C.C. 289.
(2) (1896) 2 Q.B. 167. (4) 64 OL.R. 181.
60661-21
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1952 In Rex v. Coulthread (1), the term was used in its widest
THOMAS sense, and left the impression with the jury that the com-

THE QUEEN plaint was independent testimony that not only that the
- offence had been committed but that the accused had com-

mitted it. No such language is to be found in the case
at bar.

It is conceded that the trial judge omitted to instruct the
jury on the limited use that could be made of the complaint
and that the complaint should not be regarded as proof
of the facts it contained, but what he did say could not be
interpreted that they were to take it as conclusive evidence
that the offence had been commited by the accused or that
there was non-consent. The language can only be inter-
preted as conveying that a complaint in proper circum-
stances gives "greater probability" to her evidence or
corroborates or confirms her credibility as to non-consent.
However, on this ground, had the jury been properly
instructed, they could have reached no other conclusion.
Rex v. Coulthread (supra).

Furthermore, on the facts as disclosed by the evidence,
and on the charge taken as a whole, there has been no
substantial wrong or miscarriage of justice.

The judgment of the Court was delivered by:-
CARTWIGHT J.-This is an appeal from a judgment of

the Court of Appeal for Ontario (2) dismissing an appeal
from the conviction of the appellant before Treleaven J.
and a jury on a charge of rape.

The appeal is brought pursuant to an order of my
brother Kellock granting leave to appeal on the following
questions of law:-

1. The Court of Appeal erred in failing to find that the learned trial
judge had erred in failing to define corroboration to the jury.

2. The Court of Appeal erred in failing to find that the complaint
made by the complainant in this case as in any sexual case is not capable
as a matter of law of being corroborative of the complainant's testimony
because it lacks the essential quality of independence.

3. The Court of Appeal erred in failing to find that the learned
trial judge had erred in failing to instruct the jury of the limited use that
could be made of the evidence of the complaint made by complainant
to her husband and particularly he erred in failing to instruct the jury
that the complaint must not under any circumstances be regarded by
them as proof of the truth of the facts it contained.
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The following summary of the evidence is taken with 1952
some modifications and additions from the reasons for THOMAS

judgment of Roach J.A. who delivered the unanimous THEV.EEN
judgment of the Court of Appeal (1). -H~i htJ.

The appellant is unmarried and twenty-one years of -

age. The complainant is a married woman, thirty-five
years of age, living with her husband and three children
in the city of Hamilton.

In the evening of Tuesday, October 24, 1950, the com-
plainant, accompanied by a woman friend, attended a
theatre in downtown Hamilton. After the show they went
to a cocktail lounge, where they had something to eat and
the complainant had two drinks of whiskey. After leaving
the cocktail lounge about 12.45 o'clock, the friend boarded
a bus to go home and the complainant waited on the street
corner for a bus that would take her to her home. The
appellant, driving his father's car, came to the corner and,
seeing the complainant, stopped and beckoned to her and
suggested he would drive her home. The complainant at
first demurred but shortly accepted the invitation and
entered the car. The appellant drove her to the front of
her home, where he stopped. According to the complainant,
she sought to leave the car promptly but the appellant
suggested there was no hurry, grabbed her by the wrist and
set the car in motion. As the car rounded the nearby
corner, she screamed, leaned over and blew the horn with
her free hand, and then grabbed the steering wheel. In
the scuffle, the car went up over a neighbour's lawn. The
appellant straightened it out onto the highway and drove
at a considerable speed along a course that finally led to a
lonesome section on the Hamilton Mountain. During the
journey, according to the complainant, she protested that
she wanted to go home and she started to cry. The appel-
lant told her to stop crying and sit still. The car was
travelling at such a speed that she was afraid to jump out.

The complainant testified that when the appellant
finally stopped the car, she said that she was going to get
out and attempted to open the door. Thereupon the appel-
lant grabbed her and pulled her toward him. According
to her, she pulled his hair and bit his face, and he then

(1) 100 Can. C.C. 112.
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1952 swore at her and said "I'll fix you", grabbed her by the
Thoms throat with one hand and started to choke her. She pleaded

THE QUEEN with him, and finally he released his grasp upon her throat

Cartwright J and made it plain that he intended to have sexual inter-
- course with her. By that time she was terrified and yielded
in fear of further violence saying to him "I guess I have
no choice".

When the act was completed the appellant drove her
home, stopping the car at her request at a well-lighted
intersection two and a half blocks from her house. The
complainant stated that when he stopped the car, or shortly
before he stopped it, he turned out the lights but this the
appellant denied. As she left the car, she attempted to get
the number of the license but succeeded in getting only
some of the digits in it.

When the complainant entered her home her husband,
although in bed, was still awake. The husband testified,
that the complainant was sobbing, her hair was disarrayed,
her dress was askew, there were two small scratches on her
chest and her throat was very red from ear to ear. He asked
her "What is the trouble?" to which she replied "I have
just got myself in a jam". He then said "What has
happened?" to which she replied "A young chap picked
me up and brought me home and he then started up in his
car quick and took me out in the outskirts of the city and
I have been raped."

The appellant, in his evidence, admitted that the com-
plainant had grabbed the steering wheel of the car as he
was first leaving her home. He admitted that when they
arrived at the lonely spot on the mountainside, he made it
plain that he desired to have sexual intercourse with her.
He testified that at first she faintly demurred and he pos-
sibly used some bad language toward her, but that she
finally agreed and that the act took place with her full
consent and co-operation. He denied using either threats
or violence.

There was some conflict of evidence as to what con-
versation occurred between the time when the complainant
said "I guess I have no choice" and the completion of the
act of intercourse. She admits having said to the appellant
"You seem to have a lot of experience". He deposed that
he had asked her whether he should use a contraceptive
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and that she said "No". The complainant was called in 1952
reply and asked whether any conversation such as that THOMAS

last mentioned took place. Her reply was "No, I don't THE V
recall any".

Cartwright J.On Wednesday, October 25, according to the complain- .
ant's husband, instead of communicating with the police,
he started out himself to try to locate the car, part of the
license number and the description of which his wife had
given him. He was unsuccessful.

On Thursday, October 26, the husband and wife were in
downtown Hamilton together, shortly after the noon hour,
and, by coincidence, the wife saw the appellant on the
street and pointed him out to her husband. Together they
approached the appellant. Some conversation took place
between the husband and the appellant, during which the
latter denied ever having seen the complainant. The appel-
lant stated, among other things, that Police Constable
Larson could account for his whereabouts on the Tuesday
night, and the husband and wife and the appellant started
for the police station. On the way, a police cruiser, in
which were Police Constable Larson and another officer,
drove along and stopped, and the husband entered into a
discussion with them that resulted finally in the three of
them getting into the cruiser with the police constables to
go to a parking lot where the appellant said his father
usually parked his car. In the parking lot, the complainant
identified a car as being the one in which she had been
driven and the appellant admitted it was the one he was
driving on the night in question.

The appellant was then taken in custody to the police
station. There, after a caution was administered to him,
he made a statement in which he stated where he had been
and what he had been doing from about 3.00 o'clock on
the afternoon of Tuesday, October 24, until he went to bed
at his home shortly after midnight. This statement con-
tained no reference to his meeting with the complainant
or being in her company. It was reduced to writing and
signed by the appellant.

After about two hours further interrogation by the
police, which further interrogation, according to the evid-
ence of the police constables, was prompted by the fact
that they did not believe what the appellant had said in his
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1952 first statement, the appellant made another statement in
THOMAS which he did account for his meeting with the complainant

QUEE on the street corner, their drive, first to the front of her
T- home, and later to the lonely spot where he had sexual

Cartwright J intercourse with her with her consent. Both these state-
ments were admitted in evidence at the trial. I, of course,
express no opinion as to whether or not they would be
admissible at a new trial as that question is not before us.

In August 1949 the complainant had undergone a
hysterectomy. She had recovered her normal health but
testified that she could not become pregnant.

From the above recital it at once becomes obvious that
the appellant had carnal knowledge of the complainant at
the time and place alleged by the Crown and that the only
substantial question before the jury was whether this was
done either without her consent or with consent which had
been extorted by threats or fear of bodily harm.

The only portion of the charge of the learned trial judge
which is relevant to any of the three points before us is as
follows:-

There are two other principles of law applicable to a case of this
kind which I must mention to you. One is that it is dangerous to
convict in a case of this kind on the uncorroborated evidence of the
complainant. Now, when I say it is dangerous, that is what I mean.
If you are satisfied of the truth of the story of the complainant, and do
not believe the story of the accused, you may, notwithstanding corrobora-
tion or lack of it, make your finding accordingly; but for a long time it
has been considered dangerous to convict on uncorroborated evidence.
Of course, I am not saying that in this case there is not corroboration,
and I will mention what is brought forward here as corroboration in a
moment when I come to deal with the evidence. There is corroboration
as to the identity of the accused, because he admits the carnal knowledge;
there is no difficulty there; but on the question of corroboration as to
whether there was consent or not, there is evidence-it is for you to say
what weight you give to it, and if you believe it-the redness of the neck,
the scratches on the chest, the dishevelled condition of the clothes, the
sobbing of the wife when she got home, the mark or marks on her wrist-

depending, of course, gentlemen, on what you believe about it, but there

is evidence which if you believe it to be true I would think you might
accept as corroboration of her story.

One other thing: It is the duty of a woman who has been sexually
attacked, raped or attempted rape, to complain of the offence at the
first reasonable opportunity. Unless it is the first reasonable opportunity,
probably the evidence would not be admitted at all as a matter of law,
but here, if you accept the evidence, the complainant as soon as she got
home told her husband that she had been raped, and he saw the marks
on her neck and chest and I think at that time her wrist. But there is
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the evidence which is before you for consideration as to whether she 1952
complained at the first reasonable opportunity or not. The weight to be ''

attached to it, gentlemen, is for you. TnonAs

THE QuzsrnIt will be convenient to deal with the grounds of appeal -

in the order set out above. Cartwright J.

As to the first point, it is a well settled rule of practice
at common law that in cases of rape while the jury may
convict on the uncorroborated evidence of the prosecutrix
the judge must warn them that it is dangerous to do so and
may in his discretion advise them not to do so. In the case
at bar no exception is taken to the manner in which the
learned trial judge warned the jury of this danger. What
is complained of is his failure to explain to them what is
meant by the term corroboration. In my opinion this
ground is well taken. I do not think it necessary to refer
to authorities other than the classic statement of the Court
of Criminal Appeal in The King v. Baskerville (1):

We hold that evidence in corroboration must be independent testi-
mony which affects the accused by connecting or tending to connect him
with the crime. In other words, it must be evidence which implicates
him, that is, which confirms in some material particular not only the
evidence that the crime has been committed, but also that the prisoner
committed it. The test applicable to determine the nature and extent
of the corroboration is thus the same whether the case falls within the
rule of practice at common law or within that class of offences for which
corroboration is required by statute. The language of the statute,
"implicates the accused", compendiously incorporates the test applicable
at common law in the rule of practice. The nature of the corroboration
will necessarily vary according to the particular circumstances of the
offence charged. It would be in high degree dangerous to attempt to
formulate the kind of evidence which would be regarded as corroboration,
except to say that corroborative evidence is evidence which shows or
tends to show that the story of the accomplice that the accused com-
mitted the crime is true, not merely that the crime has been committed,
but that it was committed by the accused.

The corroboration need not be direct evidence that the accused
committed the crime; it is sufficient if it is merely circumstantial evidence
of his connection with the crime.

This decision has been repeatedly approved and acted
upon by this Court. See, for example, Hubin v. The King
(2), particularly at page 444 and MacDonald v. The King
(3).

(1) (1916) 2 KB. 658 at 667. (2) 11927] S.C.R. 442.
(3) [1947] S.C.R. 90 at 96, 97.
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1952 In the case at bar there was no question as to whether
T.OuA if a crime was committed it was committed by the appel-

TU lant. The question was whether or not a crime had been
- committed at all. The corroboration to be sought was of

Cartwright J. the complainant's testimony that she did not consent to
the act of intercourse but only submitted to it in fear of
bodily harm.

As there is to be a new trial I do not think it desirable
to discuss the evidence with a view to attempting to make
a list of those items in which it would have been open to
a properly instructed jury to find corroboration. The judge
who presides at the new trial will be dealing with the
evidence then given and in my opinion should do so un-
hampered by anything that has been said in the courts
below with regard to any particular item of evidence given
at the first trial. It is the duty of the judge in a case of this

sort, when there is any evidence on which a jury could find
corroboration, to direct the jury as to what is necessary to
constitute corroboration and it is then for the jury to say
whether corroborative inferences should be drawn. In the
case at bar to enable the jury to deal with this question
it was essential that it be made plain to them (i) that
corroboration could be found only in evidence independent
of the testimony of the complainant and of such a character
that it tended to show that her story on the vital question
of consent was true, and (ii) that facts, though independ-
ently established, could not amount to corroboration if,
in the view of the jury, they were equally consistent with
the truth as with the falsity of her story on this point.
These matters were not explained to the jury.

I do not understand the reasons of Roach J.A. as differ-
ing from the view that the jury should have been so
instructed. The learned Justice of Appeal was however of
opinion that the omissions in the charge in this regard
were overcome by what the learned trial judge said to the
jury, in the passage from his charge quoted above, by way
of illustration of what might in the case at bar amount to
corroboration. With respect, I am unable to agree. I am
not satisfied that the jury would understand, for example,
that the evidence of the complaint must not be regarded as
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corroboration, and I find nothing in what was said which 1952
would bring home to them that evidence to be corroborative THOMAS

must possess the essential quality of independence. THE VEN
As to the second point, while I do not understand the can hVJ.

learned trial judge to have intended to charge the jury -

that they might treat the evidence of the complaint as
corroborative of the complainant's testimony, I think it was
not made clear to them that they must not so regard it. I
am of opinion that in cases where a sexual offence is charged,
evidence of the making of a complaint is not corroborative
of the testimony of the complainant in the sense in which
the term corroborative is used in the passage from The
King v. Baskerville quoted above. The ground upon which
evidence of the making of a complaint is admitted and the
limited purpose for which such evidence can be legiti-
mately used are clearly stated in The Queen v. Lillyman
(1). I refer particularly to the following passage at page
177:-
. . . . The evidence is admissible only upon the ground that it was a
complaint of that which is charged against the prisoner, and can be
legitimately used only for the purpose of enabling the jury to judge for
themselves whether the conduct of the woman was consistent with her
testimony on oath given in the witness-box negativing her consent, and
affirming that the acts complained of were against her will, and in
accordance with the conduct they would expect in a truthful woman
under the circumstances detailed by her. The jury, and they only, are
the persons to be satisfied whether the woman's conduct was so consistent
or not. Without proof of her condition, demeanour, and verbal expres-
sions, all of which are of vital importance in the consideration of that
question, how is it possible for them satisfactorily to determine it?

In his reasons Roach J.A. quotes the following passage
from Rex v. Osborne (2):
. . . . Within such bounds, we think the evidence should be put before

the jury, the judge being careful to inform the jury that the statement
is not evidence of the facts complained of, and must not be regarded by
them, if believed, as other than corroborative of the complainant's
credibility, and, when consent is in issue, of the absence of consent.

This passage is correctly explained by Hewart L.C.J.
speaking for the Court of Criminal Appeal in Rex v. Lovell
(3), as follows:-
. . . . It is quite true, if one looks at particular passages in the judgment
in Osborne, it might seem, as far as mere words are concerned, as if the
judgment went beyond the judgment in LIllyman. But that is probably

(1) (1896) 2 QB. 167. (2) [19051 1 K.B. 551 at 561.
(3) (1923) 17 CA.R. 163 at 168.
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1952 not the correct view. When, for example, the words are used, as they
_-_ are at page 561 of the report, "corroborative of the complainant's credi-

TaOMAS bility", nothing more is really meant than what is spoken of in Lillyman

TE QUEEN in the words: "The consistency of the conduct of the prosecutrix with the
- story told by her in the witness box."

Cartwrigh~t J.
It is to be observed that in Rex v. Osborne (supra) the

question whether the evidence of complaint was capable of
being treated as corroboration of the complainant's testi-
mony did not arise and was not decided. As appears at
page 553 of the report the chairman had told the jury that
the only corroboration of the girl's story was the statement
of the prisoner at the police station.

If and in so far as the judgment of Middleton J.A. in
Rex v. Auger (1), and particularly at page 184, decides that
evidence of 'a complaint is corroborative of the complain-
ant's testimony in the sense in which the word is used in
The King v. Baskerville or that evidence which would not
serve as corroboration in a case where corroboration is
required by statute might do so in cases falling within the
rule of practice at common law, it is at variance with the
judgment in Baskerville and ought not to be followed.

I venture to think that the difficulty in reconciling the
statements in some of the decisions arises from the fact that,
in common parlance, the word "corroborate" has not a
single or precise meaning. Since the decision in Basker-
ville, and its approval and adoption in this Court referred
to above, it is no longer open to doubt that before evidence
can be properly described as corroborative in cases where
corroboration is required either by statute or under the rule
of practice at common law it must be shewn to possess the
essential quality of independence. It must be made plain
to the jury that the witness whose testimony requires
corroboration can not corroborate herself. I do not think
it necessary to multiply authorities and will refer only to
the following:-In Rex v. Evans (2), Hewart L.C.J. speak-
ing for the Court of Criminal Appeal said:-

It has been pointed out again and again in these cases that evidence

of a complaint by the prosecutrix is not corroboration of her evidence

against the prisoner. It entirely lacks the essential quality of coming
from an independent quarter.

(1) 64 O.L.R. 181. (2) (1924) 18 C.A.R. 123 at 124.
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In Rex v. Coulthread (1), Avory J., with the concurrence 1952

of Lord Hewart C.J. and Branson J., said at page 48:- THoMAS
. . . . Undoubtedly that statement that the things which were said in HV.

* Udoutedy tat tatmen tht te ting whch eresai inTEaE QUEEN
the morning might be treated as corroboration of the boy's story is in -
direct conflict with the view of this Court, expressed in more than one Cartwright J.
case, that a complaint of this sort, though it may be evidence of the
consistency of the complainant's story is not corroboration in the proper
sense in which that word is understood in cases of this kind.

In Rex v. Whitehead (2), Lord Hewart C.J., delivering
the judgment of the Court, said at page 102:-
. . . . Any such inference as to what the girl had told her mother could
not amount to corroboration of the girl's story, because it proceeded from
the girl herself; it was merely the girl's story at second hand. In order
that evidence may amount to corroboration it must be extraneous to the
witness who is to be corroborated.

Rex v. Whitehead was accepted as correctly stating the
law in this regard in the judgment of Bowlby J.A. in Rex
v. LeBrun (3). The other members of the Court of Appeal,
Roach and Hogg, JJ.A., agreed with Bowlby J.A. If and
in so far as the judgment of the Court of Appeal for Ontario
in Rex v. Calhoun (4) expresses the view that evidence
of a complaint may be treated as corroboration of the
testimony of the complainant within the meaning of the
term corroboration as explained in The King v. Baskerville
it must be regarded as over-ruled. I do not mean by this
to suggest that the actual result reached in that case was
wrong.

As to the third point I am of opinion that the learned
trial judge erred in failing to charge the jury as to the
limited use that could be made of the evidence of the
complaint. The importance of so doing and of warning
the jury against treating the complaint as evidence of the
facts complained of has been stressed in many cases. I will
refer only to the following passage in Regina v. Lillyman
(supra) at page 178:-

It has been sometimes urged that to allow the particulars of the
complaint would be calculated to prejudice the interests of the accused,
and that the jury would be apt to treat the complaint as evidence of the
facts complained of. Of course, if it were so left to the jury they would
naturally so treat it. But it never could be legally so left; and we think
it is the duty of the judge to impress upon the jury in every case that
they are not entitled to make use of the complaint as any evidence
whatever of those facts, or for any other purpose than that we have
stated.

(1) (1933) 24 C.A.R. 44. (3) [19511 O.R. 387 at 399.
(2) [1929] 1 K.B. 99. (4) [1949] O.R. 180.
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1952 In conclusion it is necessary to consider the submission
THoMA of counsel for the respondent that even if we should find

Tm Qm that there was error in law as to any or all of the grounds

- of appeal argued before us we should apply the provisions
artwrightJ. of section 1014(2) of the Criminal Code and dismiss the

appeal. After a perusal of the complete record I find
myself quite unable to say that a reasonable jury after
being properly directed would necessarily have convicted
the appellant.

I would allow the appeal, quash the conviction and direct
a new trial.

Appeal allowed; new trial directed.

Solicitors for the appellant: Edmonds & Maloney.

Solicitor for the respondent: W. B. Common.
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THE WORKMEN'S COMPENSA- 1952APPELLANT; -
TION BOARD ................... *April 28,29,

30
AND *June 30

THE CANADIAN PACIFIC RAIL-
WAY CO. ...................

RESPONDENTS.
AND

MARILYN ANN NOELL ........
ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK

APPEAL DIVISION.

Workmen's Compensation-Accident-Waitress injured diving in hotel
swimming pool during off-duty hours-Whether accident arose out of
and in the course of employment-Application for compensation filed
by employer on behalf of infant employee and others interested within
limitation period; ratified by infant on attaining majority-Whether
application filed in time-Whether any person interested entitled to
adjudication by Workmen's Compensation Board-Workmen's Com-
pensation Act, 1988 (N-B.) c. 86, as. 18, 16, 88, 41.

The respondent Noell, a 19-year-old student, was employed by the
respondent, the Canadian Pacific Ry. Co., for the summer of 1949
as a waitress at the company's hotel at St. Andrews, N.B. In common
with other students similarly employed she was permitted the use
of a private bathing beach owned by the hotel. When not on duty,
she was free to leave the premises and go where she pleased. Following
the serving of breakfast on June 23, 1949, she was told she would not
be required until 5 p.m. While so excused she proceeded to the
private bathing beach for a swim and in diving from a float struck
bottom and suffered serious and permanent injuries.

The accident was reported to the Workmen's Compensation Board by the
C.P.R. in October, 1949, and on June 22, 1950, it submitted a further
report, together with an application for an adjudication, binding on all
interested parties including N, that the accident was one covered by the
Workmen's Compensation Act (1). The Board ruled that it was
unable to consider the report submitted as being a claim made by N.
and would take no action to deal with it as such. On Jan. 2, 1951, N.
in a communication to the Board setting out that she was then of age,
purported to adopt as a claim for compensation the application made
by the C.P.R. except as to any differences there might be in the answers
made in that application and the one now enclosed with her letter.
N.'s application was disallowed whereupon the C.P.R., pursuant to
s. 35 of the Act, appealed to the Supreme Court of New Brunswick,
Appeal Division, on the ground that the Board's decision involved
the following questions of law:

1. Whether the accident to said Marilyn Noell on June 23, 1949, arose out
of and in the course of her employment within the scope of the said
chapter.

2. Whether an application for compensation was filed in time.
3. Whether any person interested in the adjudication and determination

of the question whether an accident has arisen out of and in the

*PEsEwr: Rand, Kellock, Estey, Locke and Cartwright JJ.
(1) 1932 (N.B.) c. 36.
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1952 course of an employment within the scope of the said chapter, is
entitled at any time to an adjudication and determination by the

WOBXMEN S
COMPENSA- said Board.

now The appeal was heard by Harrison, Hughes and Bridges, JJ. who answered
BOARD the questions as follows:

.AND Question (1) Yes (Bridges J.-No.)
NOE, Question (2) Yes.
- Question (3) No answer.

On appeal to this Court:
Held: The appeal should be allowed and the questions answered as

follows:
Question (1): No.
Question (2): No (Cartwright J. No answer.)
Question (3): Yes.
Decision of the Supreme Court of New Brunswick, Appeal Division, 28

M.P.R. 270, reversed.

APPEAL from the judgment of the New Brunswick
Supreme Court, Appeal Division (1), allowing an appeal
from certain decisions of the Workmen's Compensation
Board.

J. J. F. Winslow Q.C. and E. N. McKelvey for the appel-
lant. As to Q. 1, the judgment of the majority of the
Appeal Division proceeds on a wrong principle: the Court
failed to examine the question as to whether Miss Noell's
employment had been interrupted before the accident.
The question involves the application of s. 7 of the Act.
Her work required her to serve in the hotel proper as a
waitress at the regular meal hours. Although her employ-
ment was not that of a "domestic", it was in a sense con-
tinuous in that she worked, ate and slept on her employer's
premises. The permission given her on the date of the
accident to take time off constituted an interruption in
her employment. While there is no direct finding by
Harrison J., the effect of his reasons for judgment is that
there was no interruption in her employment. The decided
cases do not support such a finding. Philbin v. Hayes (2);
Davidson v. M'Robb (3); L. & Y. Ry. v. Highley (4);
St. Helen's Colliery v. Hewitson (5); Parker v. Black Rock
(6). Davidson v. M'Robb and St. Helen's Colliery v. Hewit-
son are the leading English cases on the point at issue. The
two latter cases are referred to with approval in McKenzie
v. G.T.P. Ry. Co. (7) by Mignault J. The true position

(1) 28 M.P.R. 270; (4) [1917] A.C. 352 at 372.
[1952] 1 DL.R. 426. (5) [1924] A.C. 59.

(2) [19181 87 LJ.K.B. 779. (6) [1915] A.C. 725.
(3) ((19181 A.C. 304 at 314. (7) [1926] S.C.R. 178 at 185.
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is that at the time of the accident, she was merely a licensee 1952

making use of a privilege granted her by her employer but wORKMEN'S

in no way connected with the work she was employed to COMPE A-

do. The courts have held that an accident occurring in BoARD

such circumstances does not arise out of and in the course c.P.R. AND

of the workman's employment. Whitfield v. Lambert (1); NoEL

Standen v. Smith (2); Stringer v. O'Keeffe (3).
The cases relied upon by counsel for the C.P.R. and

applied by Harrison J. in the judgment of the Court below
are Codling v. Ridley (4) and Knight v. Howard (5). In
the former case, a domestic servant was held to be acting
in the course of her employment; the second held that the
accident arose out of and in the course of the applicant's
employment. The Knight case purports to follow the
Armstrong Whitworth case (6) and therefore does not in
any way weaken the authority of the cases referred to
above and the principle of those cases is still applicable.
After citing Codling v. Ridley and other cases Harrison J.
makes this finding: "Recreation on the hotel premises in
off-duty hours was a natural incident of Miss Noell's em-
ployment * * * *" but as pointed out by Bridges J. "It is
difficult * * * * to see how swimming at Katy's Cove was
a natural incident to waiting on tables * ** The question
to be decided is not so much whether Miss Noell is entitled
to the benefit of the Act but rather whether the C.P.R.
can obtain the protection of the Act. Harrison J. erred
in attaching too great significance to the element of locus.
The Davidson case supra; Betts and Gallant v. The Work-
men's Compensation Board (7); Davies v. Rhymney Iron
Co. (8). The question of the locus of the accident is
entirely irrevelant because the true question is whether
the continuity of Miss Noell's employment was broken
before the accident.

As to Q. 2-Whether an application for compensation
was filed in time-The rights of employer and employee
provided by the Act are statutory and an injured workman
in order to have the benefits of the Act is required to file

(1) [1915] 84 LJ.K.B. 1378. (5) [19381 4 All E.R. 667.
(2) (1927) B.W.C.C. 305. (6) [19201 A.C. 757;
(3) [19361 70 I.L.T. 110. 13 B.W.C.C. 68.
(4) (1933) 26 B.W.C.C. 3. (7) [19341 S.C.R. 107.

(8) (1900) 16 T.L.R. 329.
60661-3
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1952 his application within the time limited therein. The Board
WORKMEN'S has no power to award compensation unless the require-
cOnNs- ments of the Act are carried out.

BOARD S. 16 provides that no compensation shall be payable
V.

C.P.R. AND "unless application for such compensation is made within
NOEL one year after the occurrence of the injury". The expres-

sion "application for compensation" appears in no section
of the Act other than s. 41(1) which states that a workman
"shall file with the Board an application for such compen-
sation." It is clear, on the words of the statute, that the
application under s. 41(1) can only be made by the work-
man and to be valid must be made within the one year
period limited by s. 16. No such application was filed by
Miss Noell within the time limited. The C.P.R. filed a
report within a year after the accident but this was not an
"application for compensation" at all. The report filed by
the C.P.R. purportedly on behalf of Miss Noell was without
her authority because through her solicitor she wholly
repudiated that any such authority existed. On Jan. 2,
1951, more than a year after the accident, Miss Noell filed
with the Board what purports to be an application for
compensation, and by a letter of the same date purported
to adopt as her own the application previously made by
the C.P.R. There is a rule of English law, that ratification
by a principal of an agent's prior unauthorized act does
not relate back to the unauthorized act if the ratification
takes place after a time limit within which the unauthorized
act could be done by the principal. Lord Audley v. Pollard
(1); Margaret Podger's case (2); Right dem. Fisher et al
v. Cuthell (3); Doe dem. Mann v. Walters (4); Bird v.
Brown (5) followed in Dibbins v. Dibbins (6). The true
principle to be derived from the cases cited is that stated
by Parke B. in Bird v. Brown. Although in those cases
it can be said that the facts were that a jus tertii had
intervened, the decisions of the courts were not based on
the mere existence of this jus tertii but on broader prin-
ciples. It is not sufficient as Harrison J. did, to base
analogies on the similarity of facts, but rather on the
applicability of the principles of law upon which analogous

(1) (1597) 78 E.R. 806. (4) (1830) 109 E.R. 583.
(2) (1613) 77 E.R. 883. (5) (1850) 154 E.R. 1433.
(3) (1804) 102 E.R. 1158. (6) [1896] 2 Ch. 348.
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cases were decided. Lyell v. Kennedy (1) is not relevant, 1952

the House of Lords found no period of limitation and that wORKMEN's
judgment expressly approves the decisions in Lord Audley COMPENBA-
v. Pollard and Bird v. Brown. If it be considered that the BOARD

intervention of a jus tertii is necessary to the application C.P.R. AND

of the case, there is such a right in the case at bar. Because No=
of s. 16 the Board is entitled to consider that a case is
closed after the expiration of one year from the accident.
Other employers in the same class are entitled to assume
that their liability to assessment will depend on applica-
tions made within the year.

As- to Q. 3, the Workmen's Compensation Board is a
creature of statute and the rights, powers and remedies
relevant to it are regulated by statute. Although as stated
by Barry C.J. in Fleck v. Workmen's Compensation Board
(2), the Act should receive a "broad and liberal construc-
tion", there can be no right to adjudication by an interested
party unless such right is given by the Act. There is no
provision in the Act allowing an application for adjudica-
tion as contemplated by Q. 3. The jurisdiction conferred
by ss. 30(1) and 33(1) can only be exercised when a case
is properly brought before the Board under s. 41. Dominion
Canners Ltd. v. Constanza (3) was decided under s. 15(2)
of the Ontario Workmen's Compensation Act, the New
Brunswick Act contains no such section, and the case
does not apply to the case at bar.

C. F. H. Carson Q.C. and Allan Findlay for the respond-
ent, the C.P.R. The majority of the judges of the Appeal
Division were right in holding that the accident arose out
of and in the course of the employment. The unanimous
judgment was right in holding that the application was
filed in time. The unanimous judgment was right in
holding that Q. 3 need not be answered. If, however, this
Court should take the view on the second issue that the
application was not filed in time, it is submitted that
question should be answered to the effect that the respond-
ent company was nevertheless entitled to an adjudication by
the Board as to whether the accident arose out of and
in the course of the employment.

(1) [1899] 14 A.C. 437. (2) 8 M.P.R. 33.
(3) [1923] S.C.R. 46.
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363



SUPREME COURT OF CANADA

1952 As to Q. 1, Miss Noell's employment was continuous
WORKMEN'S in nature. It was similar to that of a domestic servant
cOMPNSA- living in the employer's house. As to the distinction

BOARD between intermittent and continuous employment see 34
Vi.

C.P.R. AND Hals. p. 832 para. 1162. Miss Noell at the time of the
NOELL
- accident was in the course of her employment. So long

as an employee engaged in continuous employment (e.g.
a domestic servant living on her employer's premises)
remains on her employer's premises she is acting in the
course of her employment, provided of course, she is not
doing something prohibited by her employer or otherwise
doing something unreasonable. Davidson v. M'Robb (1).
The continuity of her employment had not been interrupted
at the time of the accident. It was not her day off. Though
she no doubt had the right that day to leave the premises
if she chose to do so, the fact remains that she was on the
premises when the accident occurred, and was doing some-
thing which had not been prohibited. Indeed she was
engaged in an activity (bathing) that was contemplated
and permitted by her employer.

The accident having occurred in the course of the
employment and having taken place on the employer's
premises at a spot which turned out to be dangerous, it
follows that the accident arose out of such employment.
Lawrence v. George Mathews Ltd. (2); Brooker v. Borth-
wick & Sons Ltd. (3); Knight v. Howard Wall Ltd. (4).
The risk to which she was exposed was a so-called "locality
risk". Lawrence v. George Mathews Ltd., supra at p. 19;
Brooker v. Borthwick & Sons Ltd., supra at p. 677. A
"locality risk" is to be distinguished from a risk created by
the employee. Codling v. Ridley (5). Since the risk was
not one created by the employee but was a "locality risk",
the question does not turn upon whether the swimming
was in the performance of a duty as in Codling v. Ridley.
The accident arose out of and in the course of an employ-
ment within the scope of the provisions of the Act and the
appeal in respect of this question should be dismissed.

(1) [19181 A.C. 304 at 314. (3) [19331 A.C. 669 at 676, 677.
(2) [19291 1 K.B. 2 at 19 and 23. (4) [19381 4 All E.R. 667 at 672.

(5) (1933) 26 B.W.C.C. 3.
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The cases cited by the appellant re an accident "arising 1952

out of" are to be distinguished viz. the Codling case; the wORKMEN 'S
Brice case; Lancashire & Yorkshire Ry. v. Highley (1); COMPENSA-

McKenzie v. G.T.R. (2). As to the appellant's argument BOARD

that the bathing was not incidental or ancillary to her C.P.R. AND

employment. If it was not unreasonable it is covered by Non
Knight v. Howard Wall Ltd. (3). If it was incidental,
it was incidental to her employment. We do not have
to meet the high test of "necessarily" incidental as in Betts
and Gallant v. Workmen's Compensation Board (4).

As to Q. 2. The application for compensation made by
the appellant company on June 22, 1950, which purported
to be on behalf of all interested persons including Miss
Noell was effectively ratified by her in her letter to the
Board dated Jan. 2, 1951. The injury occurred on June 23,
1949. The application as made within one year after the
occurrence of the injury and so was not barred by s. 16.
Although the subsequent ratification by Miss Noell did not
take place within one year of the occurrence of the injury,
its effect was to constitute the relation of principal and
agent between Miss Noell and the respondent company
because the ratification took place within a reasonable time
and because no jus tertii arose before the ratification. 1
Hals. pp. 228, 229 and 234. Lyell v. Kennedy (5). There-
fore the Court below was right in answering "Yes" to the
2nd question.

As to Q. 3. The Appeal Division was right in holding
that it need not be answered. If, however, this court should
take the view on the second issue that the application was
not filed in time, Q. 3 should be answered to the effect
that the respondent company was nevertheless entitled to
an adjudication by the Board as to whether the accident
arose out of and in the course of the employment of the
respondent Noell.

In view of the provisions of ss. 12, 33(1); 33(2), it would
appear that when a workman is injured in an accident
arising out of and in the course of his employment, his
right of action at common law is taken away. It would
also appear that the question of whether his accident arose

(1) [19171 A.C. 352. (3) [19381 4 All E.R. 667.
(2) [19261 S.C.R. 178. (4) [19341 S.C.R. 107.

(5) (1887) 14 App. Cas. 437 at 462.
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1952 out of and in the course of his employment must be
WORKMEN'S determined by the Board, subject in New Brunswick to

COsNSA- an appeal under s. 35, and that the jurisdiction of the
BOARD courts to determine such question is ousted accordingly.

C.P.R. AND Dominion Canners Ltd. v. Costanza (1). Although no
NOELL procedure is prescribed in the Act for an application being

made by the employer for an adjudication and determina-
tion of the question whether an accident arose out of and
in the course of employment, the right of an employer to
make such an application must be implied. Ss. 16, 24,
30(1), 35(3) and 41(1) and (4).

0. F. Howe Q.C. for the respondent Noell, stated that an
action had been taken in 1950 in the Ontario court by the
father of Miss Noell, a minor, and while he found himself
before this court in the role of respondent, he had not filed
a factum and preferred to take no part in the argument.

APPEAL from a decision of the Supreme Court of New
Brunswick, Appeal Division (2) allowing an appeal from
a decision of the Workmen's Compensation Board dis-
allowing compensation to Marilyn Ann Noell.

The judgment of Rand, Kellock, Estey and Locke JJ.
was delivered by:

RAND J.:-The facts in this controversy are not com-
plicated. The respondent, Miss Noell, then a young woman
in her 20th year and attending college, was engaged as a
waitress in the hotel of the company at St. Andrews, New
Brunswick, for the summer season of 1949 at the rate of
$35 a month. In that capacity she was to perform such
work as the company might "appoint". She was, "if
receiving * * * meals on the company's premises" to take
them in any place and within the hours stipulated by the
manager; and if receiving sleeping accommodation, to
accept such as might be assigned to her. She was to report
for duty punctually and not to be off duty without permis-
sion from the head of the department. She was not to make
use of the public spaces in the hotel nor its grounds used
by guests nor any other place designated by the manager
except when on duty and then only when so required. She
was to maintain her personal state and appearance as
prescribed in writing for waitresses, including regulation

(1) (19231 S.C.R. 46. (2) 28 M.P.R. 270; [19511 1 D.L.R. 426.
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dress for breakfast, luncheon and dinner. These terms 1952

were embodied in a standard form of agreement which, WORKMEN'S

although expressed to be applicable to different capacities, COMPENSA-

is clearly limited to employment in or about a hotel. BoARD
V.

Notwithstanding the clause dealing with public places, C.P.R. AND

she was given oral permission to use a jetty and three floats Noru
for swimming, two golf courses and the tennis courts; for Rand J.

the golf, she was charged a fee of $5; the jetty, floats and
tennis courts were free. In all these, she was expected to
respect the prior privileges of the guests.

She presented herself for duty on June 4 and on June 23
the accident occurred which gives rise to this litigation.
During that period she received both meals and sleeping
accommodation on the hotel premises. The hotel is a well
known summer resort, and its attractions, including those
mentioned, are contained within a continuous area.

The swimming place, about half a mile from the hotel,
is the mouth of a small stream flowing into Passamaquoddy
Bay across the entrance of which is the line of the com-
pany's railway. In a sluiceway in the railway embank-
ment the company has installed gates and what is so
enclosed is a substantial body of water. The depth is con-
trolled by operation of the gates, and the practice is to
empty the basin every few days and refill it with fresh
water from the sea. At a point near the shore, what is
called the jetty has been built, which consists of a three
sided rectangular boom adjoining a retaining wall enclosing
a space of shallow water for children. Along the top of
the boom is a walkway. Some distance outside are three
swimming floats, one of which has diving stands. The
jetty, by its nature, was beyond that part of the premises
on which the work of a waitress would be carried out.

The ordinary hours for breakfast were from 7:00 to 10:00,
for lunch from 11:00 or 11:30 to 2:00, and dinner from
6:30, before which waitresses would have their own dinner.
Between these meals, certainly unless otherwise ordered,
and during any other time off, they were free to go where or
do as they pleased, even beyond the limits of St. Andrews.
Under the regular schedule, each would have one day off
in every seven. During the hours off, except conceivably
in an emergency, they could not be recalled to the service.
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1952 On the morning of June 23, at the conclusion of break-
wORKMEN'S fast, she was told that she would not be required again

COMPENSA- until dinner, and she was then free for her own purposes.TION
BOARD About 1:00 o'clock she went to the jetty intending toV.

C.P.R. AND swim out to a float, a thing she had already done a dozen
times or so before. From an outer corner of the jetty she

Rand J. dived into the water. The water was muddy and at the
point of the dive only between two and three feet in depth.
She struck bottom and suffered grave and permanent
injuries. The question raised in the appeal is whether that
act of diving was an act "arising out of and in the course
of" her employment.

These words have produced a bewildering vagueness in
interpretation and conflict in judicial application since
they were first introduced into the Compensation Act of
England. The comment of Fitzgibbon J. in Stringer v.
O'Keeffe, (1) on what he characterizes as the "mass of
conflicting and irreconcilable decision" and his quotation
of the "despairing cry" of Lord Wrenbury in Armstrong v.
Redford (2) that he had "long abandoned the hope of
deciding any case upon the words 'out of and in the course
of' upon grounds satisfactory to myself or convincing to
others" are by no means unfair. Particularly is that so in
activities which are not related directly to the work; and
as that is the case here we are free to approach the question
from the standpoint of the broad conceptions underlying
the legislation. As Viscount Haldane observed in Davidson
v. M'Robb (3):-

My lords, the Workmen's Compensation Act, 1906, appears on the face
of it intended to afford a simple and speedy method of claiming compen-
sation in the cases to which it relates * * * But around the principle
which Parliament laid down in this language there is already spreading
itself in Courts of Justice an atmosphere of legal subtlety which bids fair
to defeat the obvious purpose of the Legislature * * * But I feel that,
while in the interpretations we who are the judges put on the words
used we are bound to follow our previous decisions when they form really
binding precedents, we ought, in applying the statute to particular facts,
to direct our efforts rather to giving effect to broad principles with freedom
in applying them to individual circumstances than to searching for guidance
from mere apparent analogies with the particular facts of previous cases,.
analogies which rarely embody the full truth.

(1) (1936) 70 Ir. L.T. 110. (2) [1920] A.C. 757.
(3) [19181 A.C. 304 at 316.
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It is obvious that the basic purpose of the statute was to 1952

protect employees against the risks to which by reason of wORKMEN'S

their employment, in the sense of their job, they were COMPENSA-

exposed: injury so resulting was recognized as part of the BOARD

wear, tear and breakage of the work being done which the c.P.R. AND

business, as part of its expense, ought to bear. The legis- NOELL

lation was instigated by the impact of the casualty product Rand J.

of modern industry on the individual employee. The solu-
tion, then, must, basically, have regard to those risks.

The employee has, of course, his own field of activity
which at some point meets that of his employment; and
it is now settled that the risks extend not only to those
met while he is actually in the performance of the work of
the employer, but also while he is entering upon that work
and departing from it.

Ordinarily the place of the risks is the employer's
premises, including means of approach and departure; but
it may be elsewhere as in the case of a truck driver. On
the other hand, while he is going or returning from work,
on public streets, he is obviously moving in his own sphere
and at his own risk.

It is when he is on the employer's premises, however,
and is not at the moment actually furthering the employer's
work or interest, that difficult questions may arise. The
true interpretation of the statutory language seems to be
indicated by the illustration of simple cases. If a workman
at his bench straightens himself up for a momentary rest,
certainly the course of his employment remains unbroken;
the employment contemplates such cessations as part of
itself. If he is permitted to eat a lunch while still at the
bench or in the shop and he is injured, say, by an explosion
of a boiler, he is equally then within the course of employ-
ment. A domestic servant, who, by her engagement, lives
as a member of the household, is conceived to be on duty
at all times while on the premises notwithstanding that
she is not actually doing work, but, just as clearly, she is
not so when she is in town shopping for herself. These
examples illustrate the difference between what has been
called intermittent service and intermittent cessations not
of the course of employment but of its labour: they
illustrate also the difference between the currency and the
course of employment.

369



SUPREME COURT OF CANADA

1952 Mr. Carson has argued that the claim is to be determined
wORKMEN's on the footing that the relation of the young woman to the

OENSA entire premises was analogous to that of the domestic
BoARD servant, and that consequently her mere presence on them

C.P.R . AND is sufficient for the attribution to her of being in the course
NOELL of her employment. I cannot agree that the facts bring

Rand J. her within that category. In no sense was she a member of
a household. She had specified hours within which her time
was her own, during which she was under no such kind or
degree of responsibility. She was obliged to live in the
hotel, no doubt, but there was no continuing duty to act
unless recalled to the service. The contention so based
must then be rejected: but I do not understand that the
main argument depends entirely on the existence of that
analogy.

Since the accident did not arise in the course of the
actual work as a waitress, nor of entering upon nor depart-
ing from it, to be within the statute her act must be found
to be what has been called an incident of the work. I have
already given examples of what I consider to be incidents
of that nature and the fallacy, in my opinion, of the
argument addressed to us, lies in this: it treats all privileges
accorded an employee by reason of the employment, exer-
cisable on the employer's premises, as incidents of the work
the employee is to perform. The privilege of swimming
from the jetty was conferred on the young woman ,as a
member of the staff; so was that of golfing and of tennis:
it might have been of shooting in an adjoining wood, or of
travelling under a pass on the railway of the company:
but from that fact it did not follow that those activities
were incidents of her work.

These collateral advantages are not, either in their nature
or by the intention of the contract, such incidents: they
might be described as incidents of the contract but that
is an entirely different thing; and whatever might be the
view taken in any case within the area of her work, a
personal act done beyond it is, prima facie, an act within
the range of her own responsibility. In other words, to
bring the act within the statute, the employee must be
where she is either in carrying out a duty or under the
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coercion of the contract or in an exercise of conduct that is 1952

intimately involved, as an incident, with action in those WORKMEN'S
COMPENSA-

two spheres. CoN
BoARD

This is illustrated in the following cases. In Philbin v. V.
.C.P.R. AND

Hayes (1) a labourer had permission to put up a sleeping NoEm

hut on the works of his employer which a wind blew down, Rad J.
seriously injuring him. He was to be provided with the -

hut at a small sum a day. His hours of work were from
7:00 a.m. to 5:30 p.m. and he was paid by the hour. The
Court of Appeal held that the accident did not arise in
the course of the employment. In Gaskell v. St. Helen's
Colliery Co. (2) a miner was injured while taking a bath
on premises owned by the employer but leased to trustees
of both the employer and workmen for the purpose of
maintaining the baths. The employees were instructed
that they must use the baths after each shift, but they were
not subject to dismissal for not doing so. The same court
held, assuming an order had been given, which was not,
however, a term of the contract, that the taking of the
bath did not arise in the course of the employment. Finally,
in Stringer v. O'Keeffe, (supra), decided in the Supreme
Court of the Irish Free State, the workman was a general
farm hand with no fixed hours of work who could be
called upon at any time for duty. He received ten shillings
a week with a house free of rent, certain supplies and the
right to get firewood for his own use. While cutting trees
in his own time on the employer's land, a bough fell upon
him, causing injuries from which he died. It was held
that he was not injured in the course of his employment.

The young woman, as part of her duty and of the
obligation of her engagement, was to serve meals and live
in the hotel. There is no more attachment or bond between
the privilege of swimming at the jetty and that conduct
than the privilege of travelling free on the trains of the
company: the one is no more, in its nature or origin,
incidental to the work than the other: both are severed
from it.

(2) (1934) 27 B.W.C.C. 32.
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1952 The second question passed on by the Appeal Division
WORKMEN'S dealt with the interpretation of s. 16 of the Act which
COMPENSA-

Tnow reads:-
BoARD 16. No compensation shall be payable under this part in respect of

C.P.R. AND any injury, unless application for such compensation is made within one
NOELL year after the occurrence of the injury, or in case of death within six

--- ~ months from the time of death.
Rand J.

The application here was made one day before the
expiration of the year by the company purporting to act
on behalf of the young woman as well as of itself. Some
weeks later the employee, through her solicitor, repudiated
it. Still later, when she became of age, she purported to
ratify it and the court held unanimously that the right
was thereby preserved.

Considering the section apart from authority, it would
seem to me to be beyond controversy that unless, at the
expiration of the year, it could then be said that there was
before the Board an application, nothing done afterwards
could avail the employee.

There is no dispute that, as a general proposition, ratifi-
cation of an act of purported agency must take place at a
time when the act itself could be done by the principal.
This is the rule of Bird v. Brown (1), in which Parke B.
states it that the doctrine of ratification
must be taken with the qualification that the act of ratification must take
place at a time and under circumstances when the ratifying party might
himself have lawfully done the act which he ratifies.

But it is said that this rule, followed in Dibbins v.
Dibbins (2), requires, in order to defeat ratification, the
existence of a jus tertii and that none arose here. It was
said that the qualification is warranted by Lyell v. Kennedy
(3). In that case it was clearly stated that if a person
professedly received money in trust for another, the limita-
tion period was inapplicable. As the Earl of Selbourne in
his speech observed:-

These propositions appear to me to assume the main question, as to
the statute running during the continuance of the self-constituted agency
between the true owner and the person taking upon himself to act as
agent. I find nothing to support them in the Statute of Limitations
itself; and I do not think them well founded in principle.

(1) (1850) 154 E.R. 1433. (2) [18961 2 Ch. 348.
(3) (1887) 14 A.C. 437 at 462.
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At the most, the qualification was assumed, not applied, 1932
and as well it was assumed that the agent could be a third woRZIEN'S

person.COMPENSA-person. "o
Even accepting the supposed qualification, I am unable Bo3Ano

v.
to understand any difficulty in its application to this case. C.P.R. AND

NOLCertainly at the expiration of a year the right of the NOLL
Board, in relation to the fund, came into existence. That Rand J.

fund is the object of the Board's administration and pro-
tection, and I should say that under the statute it was
bound, as a duty, to see that it was dealt with strictly
within the statutory requirements. We do not need to go
behind the fund to the contributors who likewise are vitally
interested in the manner of administration. How could
the Board possibly justify using its own judgment or dis-
cretion on such a matter?

A third question was raised going to the right of the
company to apply to the Board to determine whether the
accident did or did not come within the statute. This was
not answered by the court in appeal, but it is pressed upon
us as being one which the Board itself is anxious to have
settled, and I see no reason why this Court should not
accede.

I interpret s. 16 as requiring the application for compen-
sation to be made by the employee. That seems to me to
be confirmed by s. 41:-

41. When a workman or dependent is entitled to compensation under
this Part he shall file with the Board an application for such compensation

Then s. 33 deals with the jurisdiction of the Board. It
declares that, except as provided in s. 35 which provides
for appeals,

The Board shall have exclusive jurisdiction to examine into, hear
and determine all matters and questions arising under this Part and as
to any matter or thing in respect to which any power, authority or dis-
cretion is conferred upon the Board, and the action or decision of the
Board thereon shall be final and conclusive and shall not be open to
question or review in any court and no proceedings by or before the
Board shall be restrained by injunction, prohibition or other process or
proceeding in any court or be removable by certiorari or otherwise into
any court.

By ss. (2) (j) this includes the finding whether an
accident has arisen out of and in the course of an employ-
ment. By ss. (4) the decisions of the Board shall be upon
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1952 the real merits and justice of the case, and it shall not be
wORKMEN'S bound to follow strict legal precedent.

COMPENSA-
TION By s. 12 the provisions of Part I, under which the right
BoAD to compensation arises, shall be in lieu

V.
C.P.R. AND of all claims and rights of action, statutory or otherwise, to which a work-

NOELL man or his dependents are or may be entitled against the employer of

Rand J. such workman for, or by reason of any accident in respect of which
compensation is payable under this Part.

The question under consideration becomes important
when, without any application for compensation, an action
is brought against the employer for damages. By the
statute of Ontario this situation is expressly met, but
there is nothing in the Act under consideration which
directly contemplates it.

S. 12 must, I think, be interpreted to declare that if a
right to compensation arises under Part I, then every right
of action is taken away. To construe the word "payable"
as meaning that the right to compensation has been estab-
lished could be made to effect a virtual repeal of the statute
in every case in which there was negligence on the part
of the employer.

It is arguable that in an action the question is whether
the right has been abrogated, but that is merely the com-
plementary aspect of the right to compensation. Where
the statute so expressly provides that the Board shall have
the exclusive jurisdiction to determine the existence of
the latter, it reveals the policy that would be broken into
by permitting the question of right or no right under the
statute to be declared by a court. The right of appeal
from the Board gives ample protection to the desirability
of judicial determination of such a question as one of law,
and certainly such a determination would be an answer
to an action.

Although the matter is not free from doubt, I think the
exclusive jurisdiction conferred by s. 33 implies that the
question is to be determined by the Board for all purposes
and for the benefit of any person having an interest in it.
The company here, then, was entitled, as it endeavoured
to do, to raise that question before the Board and to have
it decided.
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I would, therefore, allow the appeal and answer the 1952

questions in the following manner:- WORKMEN'S

1. No. COMPENSA-
TION

2. No. BOAR
V.

3. Yes. C.P.R. AND
NoELL

CARTWRIGHT J.:-As to questions 1 and 3 I agree with Rand J.
the reasons and conclusions of my brother Rand, but in
my view no answer should be made to question 2.

The Court of Appeal having answered question 1 in the
affirmative it became necessary that they should deal with
the second question but since in answering the first question
we have decided that the accident to Miss Noell did not
arise out of and in the course of her employment within
The Workmen's Compensation Act it becomes unnecessary
for us to deal with question 2 and in my view anything
that we might say about it would be said obiter.

In answering the question we would not be called upon
to decide generally as to the construction of s. 16 of The
Workmen's Compensation Act but only whether under the
facts of this case which are unusual and not likely to arise
again, Miss Noell, had she been otherwise entitled to com-
pensation under the Act, ceased to be so entitled because
of her alleged failure to comply with the provisions of s. 16.

In dealing with this question the Court of Appeal does
not make reference to the alleged repudiation on behalf of
Miss Noell of the application for compensation which had
been made to the Board on June 22, 1950. The reason
for this may well be that, as we were informed by counsel,
Miss Noell did not, herself, direct or authorize the sending
of the letter of repudiation. On this assumption the facts
with which the Court of Appeal had to deal were as
follows. Miss Noell suffered very serious injuries under
circumstances which it was suggested brought her within
the provisions of The Workmen's Compensation Act. She
was at the time of the accident a minor and was still a
minor at the expiration of the year within which, under
s. 16, application for compensation must be made. Within
the year an application in writing was made for compen-
sation which was expressly stated to be made on her behalf
and was signed not by an irresponsible stranger but by her
employer. If what has been referred to as "the letter of
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1952 repudiation" be ignored, as was done by the Court of
woMEN's Appeal, there is nothing in the record to show that Miss
COMPENSA- Noell did not authorize or request the making of this appli-

TION
BOARD cation insofar as it was possible for her to do so in view of

c.PR .AND the fact that she was under age and so gravely injured that
NOELL it may be she was not able to attend to any business. Her

Cartwright J.first act in reference to the matter which appears in the
record after her coming of age was an adoption of the
notice as her own and a further step looking to the adjudi-
cation of her claim by the Board.

Under these circumstances it may be that the onus of
showing that the application made within the year was not
authorized by Miss Noell rested upon those who were so
asserting. It may be observed in passing that s. 16 is
expressed in the passive voice and does not expressly require
the application for compensation to be made by the
claimant.

I am not prepared to hold on the assumed state of facts
set out above, which appears to me to have been that
assumed by the Court of Appeal, that if Miss Noell had
been otherwise entitled to compensation her claim would
have been defeated by reason of the manner in which
application was made but I express no final opinion on the
point as in my view it is neither necessary nor desirable
that we should deal with it.

I would dispose of the appeal as proposed by my brother
Rand except that I would make no answer to question 2.

Appeal allowed.

Solicitors for the appellant: Ritchie, McKelvey &
MacKay.

Solicitors for the respondent, the C.P.R.: Inches & Hazen.

Solicitors for the respondent, Noell: Howe & McKenna.
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THE MINISTER OF NATIONAL 1952
REVENUE ...................... APPELLANT; *Feb.21,22

*Jun. 16
AND

WAIN-TOWN GAS AND OIL COM- RESPONDENT.
PANY LIMITED .................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Revenue-Income-Sale of franchise to supply natural gas-Price fixed on
percentage of future gross sales of gas-Payments described as royal-
ties-Whether payments are income within s. 3(1) (f) of the Income
War Tax Act, R.S.C. 1927, c. 97.

The respondent company assigned to another company its franchise to
supply the consumers in a certain municipality with natural gas.
The rights conferred by the franchise were granted for a period of ten
years from 1938 with the option of renewal, indefinitely, for further
periods of like duration. The consideration for the assignment was
that the respondent was to be paid monthly "by way of royalty" a
percentage of the gross sales of gas. The Minister assessed these
monthly payments as taxable income for the years 1944 and 1945
under s. 3(1) (f) of the Income War Tax Act, R.S.C. 1927, c. 97 and
amendments. The assessment was set aside by the Exchequer Court
of Canada.

Held (Locke J. dissenting), that the appeal should be allowed and the
assessment restored since the payments were-income within s. 3(1) (f)
of the Income War Tax Act.

Held: In a business sense in Canada, the word "royalty" covers the pay-
ments made here and was so looked upon by the respondent when
making its tax returns. Even if they were not received as royalties,
they fall within the expression "other like periodical receipts". They
depend upon the use of the franchise (which is property). It is
not the production of natural gas upon which depend the payments
as it is only under the powers conferred by the franchise that natural
gas may be supplied and conducted to the consumers thereof. Finally,
receipts, so dependent, are income by virtue of s. 3(1) (f), even
though they are payable on account either of the use or sale of the
franchise.

Per Locke J. (dissenting): In its ordinary meaning, the word "royalty"
does not describe, or extend to, a payment such as was stipulated for
in this case, where the payment is made as part of the purchase price
of the outright sale of personal property transferred without reserva-
tion. As the words "other like periodical receipts" refer to those of an
income or revenue, as distinguished from a capital nature, they do
not cover these payments, which were instalments on account of the
purchase price of the franchise and of a capital nature such as were
dealt with in Wilder v. Minister of National Revenue [19521 1 S.C.R.
123.

*PRESENT: Rinfret C.J. and Kerwin, Taschereau, Rand and Locke JJ.
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1952 APPEAL from the judgment of the Exchequer Court of
MINISmE Canada (1), Angers J., reversing the decision of the Min-

OA ister of National Revenue and holding that the payments
NATIONAL
REVENUE stipulated in the agreement were not taxable income.

V.

AS &OMN J. R. Tolmie and F. J. Cross for the appellant. The
Co. LAD. receipts here in question fall within the words of sub-

paragraph (f) and are "annual profits or gains from any
other source" within subsection (1) of section 3. They are
"rents, royalties, annuities or other like periodical receipts".
They depend upon the production or use of any real or
personal property. The whole of the receipts are profit
or gain by definition whether or not they may be said to
represent, in whole or in part, a return of capital.

The receipts are income receipts and were properly
included in the computation of the respondent's annual
net profit or gain in the two years in question. To say
that these receipts are part of the consideration for the
transfer of property is not conclusive as to their character
as capital or income receipts. They were not instalments
of purchase price but income receipts. The respondent's
capital, namely, its franchise and exclusive marketing
contract, entirely disappeared and in its place it was to
receive an income calculated as a percentage of the gross
selling price of gas sold under the franchise. Whether they
are to be treated as capital or income is to be determined
upon a careful analysis of the circumstances in each par-
ticular case. The circumstances in this case taken together
clearly indicate that the respondent's capital simply dis-
appeared and substituted for it was an income dependent
upon the volume of business conducted in the exclusive
market. There is no evidence that any part of the sums
received by the respondent under the agreement repre-
sented a return to it of its capital.

H. W. Riley Q.C. for the respondent. The transaction
between the respondent and the Franco was a capital trans-
action. It was a sale by the respondent of a capital asset,
the purchase price being payable in instalments, which
were capital receipts in the hands of the respondent.

(1) [19511 Ex. C.R. 1.
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The payments are not included in the terms "rents, royal- 1952
ties, annuities or other like periodical receipts" since there MI sen
is no reversionary interest left in the respondent. ONAL

The payments do not depend upon the use or production REENuE

of the franchise but depend upon the amount of gas sold WAIN-TOWN
GAS & OILby Franco, and the respondent is in no way, directly or Co. LM.

indirectly, an owner of said gas.
The franchise is not the kind or type of real or personal

property specified and enumerated in the section.
The concluding portion of the sub-paragraph has there-

fore no application.

The judgment of the Chief Justice, Kerwin and Tas-
chereau, JJ. was delivered by:-

KERWIN J.:-We are called upon to decide whether the
respondent, Wain-Town Gas and Oil Company, Limited, is
liable to assessment for income tax and excess profits tax
in the years 1944 and 1945, and the particular question is
whether an item of $1,965.02 should be included in the
respondent's revenue receipts for 1944 as "net royalties"
and an item of $4,181.45 should be included in its revenue
receipts for the year 1945 as "royalties and sales". These
items were in fact so inserted under those names by the
respondent in its tax returns for the respective years but
because of certain claimed expenditures a loss was shown.
When these expenditures were disallowed by the Depart-
ment, a profit appeared in each year, upon which the
assessments in question were made, and the respondent
thereupon appealed to the Minister-not with respect to
the disallowed expenditures but with reference to the "net
royalties" and "royalties and sales".

These moneys were received by the respondent from
Franco Public Service Limited in pursuance of an assign-
ment dated January 6, 1940, from the respondent to Franco
of a certain franchise. This franchise had been secured by
the respondent from the Town of Vermilion in 1938 for
the purpose of supplying and conducting natural gas to
consumers in the municipality. It conferred upon the
respondent the right to put down, repair, etc., and operate
gas lines and related structures and equipment in the
town's streets, squares, etc., and other public places, and
also the exclusive right to sell natural gas within the town

60661-41
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1952 limits. These rights were granted for a period of ten
MINISER years with the option of renewal for a further period of ten
NHONAL years and a similar option at the expiration of each suc-
REVENUE ceeding ten year period. Provision was made whereby the

V.
WAIN-TOWN town could under certain conditions and at the end of any

GAS & OIL ten year period purchase the respondent's rights under theCo. LTD.
ei agreement and its property used in connection therewith.

Kerwin J.
The respondent undertook to continue drilling a well, which
at the time of the granting of the franchise was in process
of drilling, and to drill other wells as required to provide
and maintain a suitable supply of gas for the town so long
as such operations were economically sound. In the event
of the respondent failing to comply with its covenants, or
in the event of its failing to secure a suitable supply of
natural gas within twelve months of the date the franchise
became operative and binding on the parties, the town
might, by written notice, require the Company to remedy
such default or secure such suitable supply of natural gas,
and upon the respondent's failure to remedy such default
or secure such a suitable supply of natural gas within six
months of the date of service of such notice, the town
might by resolution of its council terminate the contract.

The respondent drilled only one well, failed to obtain a
supply of natural gas and was without funds to continue
further drilling operations. So far as appears, no gas lines
or other structures were put down by the respondent. It
was under these circumstances that by the assignment of
January 6, 1940, the respondent, with the consent of the
town, assigned the franchise agreement to Franco. By
this assignment, Franco covenanted to carry out the terms
of the franchise agreement and to indemnify and save harm-
less the respondent from all liability for breach, non-per-
formance or misfeasance in respect of any of the provisions
thereof as against the town or otherwise. Paragraphs 4 and
5 provide:-

4. In consideration of this assignment Franco doth hereby covenant
and agree with Wain-Town to pay to Wain-Town by way of royalty,
from the proceeds of all sales of natural gas under the said franchise,
the following percentages of the actual gross sales of gas reckoned at
consumers' prices, less consumers' discounts:

(a) During the first three years, six and a quarter per cent (61%);
(b) During the next 7 years. eight and one-third per cent (8J%);
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(c) Thereafter during the currency of this agreement, and of the said 1952
franchise twelve and one-half per cent (12J%). MINISTER

5. It is further agreed that the following provisions shall apply: OF
NATIONAL

(a) All royalties shall be deposited to the credit of Wain-Town in the REVENUE
Vermilion Branch of the Canadian Bank of Commerce or in such V.

other institution as Wain-Town may designate from time to time GAsN-TOIL
not later than the 15th of month covering sales for the preceding Co. LTD.
month. Kerwin J.

(b) An authorized representative of Wain-Town shall be permitted -

to inspect the books, records, meters, etc., pertaining to the
sale of gas.

(c) In the event of the town exercising its right to purchase the gas
utility during or at the end of either the ten (10) year term
of the franchise or during or at the end of the first renewal period
of ten (10) years then in such event Franco covenants and agrees
to pay to Wain-Town twenty-five per cent (25o) of the net
proceeds of such sale; such net proceeds to be computed after
all debts of Franco have been paid.

In pursuance of paragraph 4, the above mentioned sums
of $1,965.02 and $4,181.45 were paid by Franco to the
respondent in 1944 and 1945 respectively. The appellant
claims that these payments fall within clause (f) of sub-
section 1 of section 3 of the Income War Tax Act as
amended down to and including the year 1945. Speaking
generally, it is undoubted that Parliament intended to tax
under the Act income as distinct from capital: Wilder v.
Minister of National Revenue (1), a decision of this Court
under section 3(1) (b) as it stood before amendment in
1945. However, it is clear that Parliament may also pro-
vide that receipts, part or all of which might ordinarily
be termed capital, shall be treated as income for the pur-
poses of the Act. Hence it is that after stating what income
means, Parliament has enacted, by subsection 1, that it shall
include certain things "and also the annual profit or gain
from any other source including

(f) rents, royalties, annuities or other like periodical receipts which
depend upon the production or use of any real or personal
property, notwithstanding that the same are payable on account
of the use or sale of any such property;

Clause (f) was enacted for the first time by section 1 of
chapter 55 of the 1934 statutes as a result of the decision in
Minister of National Revenue v. Spooner (2), affirming
(1931) S.C.R. 399.
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1952 The first point to be determined is whether the moneys
Mwalm received by the respondent are "royalties" within the
NTONA meaning of this clause. The word does not bear the original
REVENUE meaning ascribed to it as rights belonging to the Crown

WAIN-TOWN Jure coronae. As pointed out in Attorney General of
G"& OIL Ontario v. Mercer (1) in the Judicial Committee and inCo. LTD.

- this Court (2), it has a special sense when used in mining
K Jgrants or licences signifying that part of the reddendum

which is variable and depends upon the quantity of
minerals gotten. It is a well-known term in connection
with patents and copyrights. In a business sense in Canada,
it covers the payments which were to be, and were, paid
monthly by way of percentages of the actual gross sales
(to quote paragraph 4 of the assignment), "of natural gas
under the said franchise". It is settled by authority both
here and in England that the appearance of the word
"royalties" in the assignment does not necessarily dispose
of the matter but, to quote Finlay J. in British Salmson
Aero Engines Ltd. v. Commissioners of Inland Revenue
(3), "the fact that people who, after all, know all about it,
choose in their agreement to refer to these annual sums
* * * as "royalties", is a matter not to be entirely
neglected." Furthermore, the word is used in the respond-
ent's tax returns for each of the years 1944 and 1945, to
describe the moneys received by it from Franco. I quite
agree that this is not decisive but, that circumstance added
to the first, are at least evidence of the manner in which,
in a business sense, the word is looked upon in this country.
A particularly useful judgment is that of the High Court
of Australia in McCauley v. The Federal Commissioner of
Taxation (4), where it is pointed out that in an agreement
drawn in England the term "royalties" has been used to
describe payments for removing furnace slag from land
(Shingler v. P. Williams and Sons (5)) and in an agreement
drawn in New Zealand to describe payments for flax cut:
Akers v. Commissioner of Taxes (6).

Finally, even if the payments were not received as royal-
ties, they fall within the expression "other like periodical
receipts". They are at least similar to percentages "as on

(1) (1883) 8 A.C. 767. (4) (1944) 69 C.L.R. 235.
(2) (1881) 5 Can. S.C.R. 538. (5) (1933) 17 Tax C. 574.
(3) (1937) 22 Tax. C. 29 at 35. (6) [19261 G.L.R. (N.Z.) 259.
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output, paid to the owner of an article, esp. a machine, 1952
by one who hires the use of it": Webster's New Inter- mrSsm
national Dictionary sub nom "royalties". NONAL

These receipts depend upon the use of the franchise. REVENUE

In Natural Gas and Fuel Co. of Hamilton v. Dominion WAI -TowN
GAS & OM.Natural Gas Co. (1), Lord Macmillan, speaking for the Co. L.

Judicial Committee, points out that the by-law of the e

Town of Barton and the relative agreement there in ques- -

tion conferred what was correctly designated as a "fran-
chise", and that in Canadian local government law the
term is not used with the technical signification which it
possessed in other connections. Here, as there, it is em-
ployed so as to include such rights and privileges as were
conferred by the original agreement between the respond-
ent and the town. That such a body of rights is real or
personal property does not admit of doubt, and the moneys
received by the respondent from Franco were dependent
upon the use of that franchise. It is not the production
of natural gas upon which depend the payments by Franco
to the respondent as it is only under the powers conferred
by the franchise that natural gas may be supplied and
conducted to the consumers thereof. By virtue of the
concluding part of clause (f), the receipts, so dependent,
are income even though they are payable on account either
of the use or sale of the franchise.

It is not without importance to note the changes that
were made in 1945 in clause (b) of subsection 1 of section
3 of the Act dealing with contractual annuities as a result of
the Report of the Royal Commission on Taxation of Annui-
ties and Family Corporations. Clause (f) remains intact
and perhaps it may be difficult to find a basis for any
suggested change to cover a case like the present when one
bears in mind that no total sum was fixed for the sale of
the franchise by the respondent to Franco and that pro-
vision was made by paragraph 5 of the assignment for
the contingency of the town exercising its right to purchase
during or at the end of the first or second ten year terms-
whereupon Franco was to pay the respondent twenty-five
percentum of the net profits of such sale. It has not been
overlooked that even if the town should so exercise its right
to purchase, the respondent had disposed of part of its

(1) [19341 A.C. 435.

383



SUPREME COURT OF CANADA

1952 property (the franchise) for the intervening period just as
IiNISTER Miss Nethersole had disposed of a portion of her copy-

OP.
NATIONAL right in Nethersole v. Withers (1). However, in that case
REVENUE

V. the claim of the Inspector of Taxes was that, under Case

GAS OIL VI of Schedule D of the English Act, a certain amount
Co. LTD. received by Miss Nethersole was "annual profits or gains

Kerwin J. not falling under any of the foregoing cases and not charged
by virtue of any other schedule." It was held by the
Court of Appeal and the House of Lords that the payment
was not an annual profit or gain.

The determination of this appeal depends upon the
proper construction of clause (f) of subsection 1 of section
3 of the Income War Tax Act and I have been unable to
secure any assistance from the Nethersole case or any of
the other English cases cited by counsel on either side.
They must be read with care and always bearing in mind
the different statutory enactments with which they were
concerned.

The appeal should be allowed with costs here and in the
Court below and the assessments of the Minister restored.

RAND J.:-By the terms of an agreement dated Septem-
ber 19, 1938 between the Gas Company respondent and
the town of Vermilion, the latter granted to the company
an exclusive franchise to supply the town and its inhabi-
tants with natural gas, together with all necessary powers
to lay pipe lines under the streets and other public ways
or places and otherwise to perform the public service under-
taken. The franchise was to continue for ten years with
a right of renewal, indefinitely, for further terms of like
duration. The Gas Company agreed to do certain work of
drilling wells for the gas, and in the event of default the
town was authorized to take action looking to the termina-
tion of the contract.

The company was not successful in its drilling, and
having exhausted its funds entered into an agreement dated
January 6, 1940 with Franco Public Service Limited, by
which, with the consent of the town, it transferred to the

(1) (1948) 28 Tax C. 501.
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Service Company the franchise with all rights and powers 1952

annexed to it. The Service Company covenanted to pay MINISTER
to the Gas Company:- NATIONAL

By way of royalty, from the proceeds of all sales of natural gas under REVENIUM

the said franchise, the following percentages of the actual gross sales of WAINVTOWN
gas reckoned at consumers' prices, less consumers' discounts: GAS & OIL

(a)) During the first three years, six and a quarter per cent (61%); Co. LTD.

(b) During the next 7 years, eight and one-third per cent (8)%); Rand J.
(c) Thereafter during the currency of this agreement, and of the said

franchise twelve and one-half per cent (121%).

The royalties were to be deposited to the credit of the
Gas Company in one of the banks in the town "not later
than the 15th of month covering sales for the preceding
month". In the event, within the first two periods of the
franchise, of the town exercising its right to purchase under
the original contract, the Service Company was to pay
to the Gas Company 25 per cent of the proceeds after all
the debts of the Service Company had been paid.

The narrow question is whether these monthly payments
are income for the purposes of the Income War Tax Act,
and the clause of the latter under which the Crown sup-
ports its contention that they are is sec. 3(1) (f) which
reads:-

(f) rents, royalties, annuities or other like periodical receipts which
depend upon the production or use of any real or personal
property, notwithstanding that the same are payable on account
of the use or sale of any such property;

The word "royalty" in the agreement is not, of course,
controlling, but it does bear upon the propriety of the use
of the word, in the minds of business men, to describe the
type of payment involved. The statutory language, deal-
ing with the results of accounting processes determining
economic gain in business, must, in large degree, use the
vocabulary employed in them; and the meaning of the
word as it appears in the statute must have regard to its
general acceptation in the course of property and business
transactions.

Now a rent is, primarily, something reserved, in some
form or other, and in a conceptual sense, from property
or property interest transferred from one person to another.
The word "royalties" is best known, perhaps, as a term to
express an interest in the nature generally of future pay-
ments upon a grant or lease of mines, such as gold, coal.
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1952 petroleum or gas rights; and it makes no real difference in
mmamt substance or as to the nature of the payments whether they

OP.
NATIONAL arise through a "reservation", strictly so-called, or a
REVENUET covenant.

V.
WAWi-TOWN The language of para. (f) seems to be directly related

GAS & OIL
Co. LTD. to that signification of the term, and I should take it to be
Rand J. beyond serious doubt that prima facie the payments here

- come within the expression "royalties * * * or other like
periodical receipts". The query then is whether they
"depend upon the production or use" of any property.
Purists in language might object to the word "use" in
relation to carrying on a franchise; the franchise is perhaps
more properly said to be "exercised" than "used". But the

* words "production or use" are intended to cover a great
many particulars of a general class of dealings with
property, and to "use" a franchise would not at all be
beyond the range of common parlance. I should say, then,
that the word "use" is appropriate to the exercise of such
a franchise; and that a franchise is personal property was
not challenged.

Are the payments, then, constituting as they do part of
the consideration for the sale of the franchise, to be
excluded from tax as being capital in their nature? In
Wilder v. The Minister (1), a decision of this Court, it was
held that an annuity of $1,000 a month for the life of the
annuitant, which was part of the price for the transfer of
a business from an individual to a company, was of a
capital nature and not within the definition of "income"
in sec. 3(1) (b); but under para. (f) of the section that
ground seems to be expressly met by the language "not-
withstanding that the same are payable on account of the
use or sale of any such property". Now, the property is
the franchise; the royalty is payable on account of the
sale of it; and the payment depends upon its exercise. The
paragraph seems to me to be satisfied completely by the
terms of the transaction, and I must hold the respondent
to come within it.

I would therefore allow the appeal and direct judgment
for the amount claimed with costs in both Courts.

(1) [1952] 1 S.C.R. 123.
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LocKE J. (dissenting) :-By an agreement dated Septem- 1952

ber 19, 1938, the Town of Vermilion granted to the respond- MINISTE

ent, inter alia, the right to enter upon the streets of the NAONA

town and install gas pipe lines and related structures and REVENUE

equipment for the supply of natural gas to inhabitants WAIN-ToWN

on terms defined by that instrument. Rights of the nature GAS & On
* g eCo.LI=.

granted to the respondent are referred to as a "special -

franchise" in section 291 of the Town and Village Act,
c. 150, R.S.A. 1942, and by section 292 the council was
empowered to grant such rights with the approval of the
Board of Public Utility Commissioners for any period not
in excess of twenty years.

By the agreement the town granted the exclusive right
to supply natural gas to its inhabitants to the respondent
for a period of ten years from the date of the agreement,
and by a further clause it was provided that at the expira-
tion of that term the company might have the option of
renewing:-
the said exclusive franchise and its contract for a further period of ten
years and a similar option at the expiration of each succeeding ten-year
period for which the said contract and franchise may be renewed.

provided that such renewals should be subject to such
alterations as might be agreed upon between the parties,
and that if either party refused to renew or if the parties
failed to agree as to the conditions of such renewal:-
then the Company may refer the matters in dispute to the Board
of Public Utilities Commissioners for settlement and the order of such
Board shall be final and binding on both parties hereto.

A further term provided that if the company failed to
refer any such matter to the Board within thirty days after
a written request by the town to do so, the town council
might purchase the company's rights under the contract
and in all apparatus and property used for the purposes
thereof on such terms as might be agreed upon or, failing
agreement, as might be fixed by the Board of Public Utility
Commissioners.

By an order dated January 24, 1941, the Board of Public
Utility Commissioners, a body constituted under the Public
Utilities Act (c. 28, R.S.A. 1942), which referred to the
agreement of September 19, 1938, as granting exclusive
privileges for a period of ten years to- the respondent,
approved the agreement.
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1952 By an agreement in writing dated January 6, 1940, to
MINISTER which the Town of Vermilion was a party, the Wain-Town

OF Company assigned the agreement of September 19, 1938,
REVENUE to Franco Public Service Limited, the latter company

WAIN-TOWN assuming the obligations of the respondent to the town
GAS & OIL contained in that agreement and the town joining for the

Co. LTD.
e J purpose of evidencing its consent to the transaction. The

k J consideration for the assignment was stated in the following
language:-

In consideration of this assignment Franco doth hereby covenant and
agree with Wain-Town to pay to Wain-Town by way of royalty, from
the proceeds of all sales of natural gas under the said franchise, the
following percentages of the actual gross sales of gas reckoned at con
sumers' prices, less consumers' discounts:

(a) During the first three years six and a quarter per cent (6%)
(b) During the next 7 years, eight and one third per cent (810o)
(c) Thereafter during the currency of this agreement, and of the

said franchise twelve and one-half per cent (1211o).)

A further term provided that in the event of the town
exercising its right to purchase the gas utility during or at
the end of either the ten year term of the franchise or
during or at the end of the first renewal period of ten years
the Franco Company would pay to Wain-Town twenty-five
per cent of the net proceeds of such sale.

The matter to be determined is as to whether amounts
received by the respondent from the Franco Company
during the taxation years 1944 and 1945 of the nature
referred to as royalties in the agreement of January 6, 1940
were taxable income of the respondent during these years.
In a carefully considered judgment, by which the decision
of the Minister of National Revenue affirming assessments
made upon the respondent was set aside, Mr. Justice Angers
(1) has found that these receipts were not taxable. The
question turns upon the interpretation to be placed upon
paragraph (f) of subsection 1 of section 3 of the Income
War Tax Act, c. 97, R.S.C. 1927, and the amendments to
that Act applicable to these taxation periods. The defini-
tion of taxable income, in so far as it affects this matter,
as contained in subsection 1 of section 3 of the Act, reads:

For the purposes of this Act "income" means the annual net profit
or gain or gratuity, whether ascertained and capable of computation as
being wages, salary, or other fixed amount, or unascertained as being fees

(1) [1951] Ex. C.R. 1.

[1952388



2 S.C.R.] SUPREME COURT OF CANADA

or emoluments, or as being profits from a trade or commercial or financial 1952
or other business or calling, directly or indirectly received by a person IN

MrmaryFa
from any office or employment, or from any profession or calling, or from oF
any trade, manufacture, or business, as the case may be, whether derived NATIONAL

from sources within Canada or elsewhere. REVENU

WAIN-TOWN
and is stated to include, inter alia:- GAS & OIL

(f) rents, royalties, annuities or other like periodical receipts which Co. LTD.

depend upon the production or use of any real or personal Locke J.
property, notwithstanding that the same are payable on account
of the use or sale of any such property.

The evidence discloses that the Wain-Town Company
did not discover natural gas on its own properties or con-
struct pipe lines or install the apparatus required for the
supply of gas to the town and what was conveyed to the
Franco Company was simply the rights of the company
under the agreement which granted the franchise. Appar-
ently the Franco Company proceeded with the necessary
installations and supplies the Town of Vermilion with
natural gas acquired by it from the wells of certain com-
panies with which it is associated. For the Crown it is
said that within the language of paragraph (f) the pay-
ments made to the respondent company are either royalties
or other like periodical receipts which depend upon the
production or use of personal property, that is, the fran-
chise granted by the town to Wain-Town. For the respond-
ent it is contended that the payments are simply instal-
ments of the purchase price of the sale of a capital asset,
that is, of the incorporeal hereditament described in the
statute as a special franchise.

Paragraph (f) of subsection 1 of section 3 was introduced
into the Income War Tax Act by section 1 of c. 55 of the
Statutes of 1934. It appears to be common ground that
this amendment was made in consequence of the decisions
of this Court and of the Judicial Committee in Minister of
National Revenue v. Spooner (1). In that case a land-
owner had sold a percel of land in Alberta to a company
engaged in drilling for oil for the consideration of a sum
in cash, certain fully paid shares of the company and the
delivery of ten per cent of the petroleum, natural gas and
oil which might be produced from the said lands, which

(1) [19311 S.C.R. 339; [1933] A.C. 684.
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1952 was referred to in the agreement of sale as a royalty reserved
MNmn to the vendor. Affirming the decision in this Court, it was
NAO held that the so-called royalties were not taxable income.
REVENUS p
M. Paragraph (f) of subsection 1 does not reproduce the

wA-TowN terms of any of the various Income Tax Acts in England
GAs & OIL
Co. LT. or of the rules passed under the authority of any such Act
Lc j. and little help in its interpretation is to be found in any

- of the English decisions. In the present matter the fran-
chise was sold outright, without any reservation, and thus
the sale was of a different nature from that considered in
Spooner's case. While the agreement of January 6, 1940
referred to the percentages of the actual gross sales of gas
as royalties, this, while a matter to be considered, is not
decisive nor relieves us of the necessity of determining
what was the real nature of the transactions. The expres-
sion "royalties" in the paragraph, in the absence of a
statutory definition, is to be assigned its ordinary and
natural meaning. The word appears in section 109 of the
British North America Act, where lands, mines, minerals
and royalties belonging to the several provinces of Canada,
Nova Scotia and New Brunswick at the time of Union
were reserved to them. It is not, however, in the sense of
a royal prerogative or right that the word is used in the
Income Tax Act, but rather in the sense that the word is
commonly used in business transactions to describe sums
paid for the right to use a patent or copyright, or to
exercise some like incorporeal right, or some payment to
be made from the production from property the ownership
of which remains vested in the grantor. In my opinion,
the word in its ordinary meaning does not describe, or
extend to, a payment such as was stipulated for in the
agreement between the parties in this matter, where the
payment is made as part of the purchase price of the out-
right sale of personal property transferred without reserva-
tion to the Franco Company.

By the terms of the agreement, the payments to which
the Wain-Town Company should become entitled were to
be paid monthly to its credit in the Vermilion Branch of
the Canadian Bank of Commerce covering sales of gas in
the preceding month and are clearly not of the nature of
annuities. The remaining question is, therefore, whether

[1952390
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they are "other like periodical receipts", within the mean- 1952

ing of paragraph (f). The Income War Tax Act, as the MWIISTER

name implies and as the language of the defining section NATZoNAL

discloses, is intended to impose a tax on income. In Withers REVENUE

v. Nethersole (1), Lord Simon, delivering the judgment of wAm-T OWN

the House of Lords, said in part (p. 402):- G &D.
Much emphasis was laid by the Crown on r. 19(2) of the General Rules Loke J.

which begins: "Where any royalty or other sum is paid in respect of a
user of a patent . . ." but the Solicitor General did not dispute the
Master of the Rolls' proposition (which is plainly correct) that "other
sum" in the phrase quoted means other sum which is of a revenue nature
and does not include a capital sum.

In my opinion, the same rule of construction should be
applied to the language above quoted and so the "other
like periodical receipts" referred to are those of an income or
revenue, as distinguished from a capital nature. I think
the payments stipulated for by the agreement in question
were instalments on account of the purchase price of the
franchise of a capital nature, such as were the annuities
stipulated for as part of the sale price of property con-
sidered by this Court in Wilder v. Minister of National
Revenue (2). Since I consider that these payments do not
fall within any of the four classifications mentioned in sub-
paragraph (f), it is unnecessary to consider whether they
are otherwise payments of the nature referred to in the
concluding portion of the paragraph.

I would dismiss this appeal with costs.

Appeal allowed with costs.

Solicitor for the appellant: F. J. Cross.

Solicitors for the respondent: MacLeod, Riley, Mc-
Dermid, Bessemer & Dixon.

(1) [1948] 1 All E.R. 400.
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1952 THE PRINCE EDWARD ISLAND
*M y7,8.9 POTATO MARKETING BOARD APPELLANT;

*Jun0 so (Nominal PLAINTIFF) ...............

AND

H. B. WILLIS INCORPORATED
(Nominal DEFENDANT) . .R.E.P.O.N.

AND

THE ATTORNEY GENERAL OF I
CANADA and others .......... .R.

ON APPEAL FROM THE SUPREME COURT (IN BANCO) FOR

PRINCE EDWARD ISLAND.

Constitutional Law-Regulation of interprovincial and export trade-

Competence of Parliament to enact The Agricultural Products Market-
ing Act (Can.) 1949, 1st Sess. c. 16-Of Governor General in Council
to delegate powers to provincially organized Board-Validity of

Scheme established under the Agricultural Products Marketing (P.E1I.)
Act, 1940, c. 40.

The Agricultural Products Marketing (Prince Edward Island) Act, (S. of
P.E.I., 1940, c. 40) as amended, delegated to the Lt. Governor in
Council authority to establish schemes for the marketing within
the Province of any natural products and to constitute boards to
administer such schemes. On Sept. 5, 1950 the Lt. Governor in
Council appointed the appellant Board and delegated to it power
to regulate the marketing of potatoes within the Province. The

Agricultural Products Marketing Act (Can.) 1949, 1st Sess., c. 16,
authorized the Governor in Council to delegate to marketing boards
which had been established under legislation of any province to
regulate the marketing therein of agricultural products, like powers
in the interprovincial and export trade. On Oct. 25, 1950 the Governor
in Council by P.C. 5159 delegated to the appellant Board powers in

relation to the interprovincial and export trade in P.E.I. potatoes
similar to those it had had conferred upon it with regard to local

sales thereof. The Board thereafter issued several orders of which

No. 1 imposed an annual licence fee on dealers engaged in marketing
potatoes in P.E1.; No. 2 a levy on dealers for every cwt. shipped

from the Island; No. 3 a minimum price below which certain types

of potatoes could not be bought from local producers and forbade

consignment or export sales; No. 6 imposed a levy on producers in

respect of all potatoes marketed by P.E.I. producers and made the

dealers agents of the Board for the purpose of collecting the levy.
No. 2 was repealed but any existing liability for the levy under No. 2

was continued.

*PRESENT: Rinfret CJ. and Kerwin, Taschereau, Rand, Kellock, Estey,
Locke, Cartwright and Fauteux JJ.
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Held: reversing the judgment of the Supreme Court of Prince Edward 1952
Island in banco, that the four questions referred to it by the -

Lieutenant-Governor-in-Council should be answered as follows: POTATO
1. Is it within the jurisdiction and competence of the Parliament of MARKETING

Canada to enact The Agricultural Products Marketing Act, (1949) BOARD
13 George VI., (1st Sess.) c. 16? H. B. WILus

Answer: Yes (unanimous). INC.

2. If the answer to question No. 1 is yes, it is within the jurisdiction and
competence of the Governor-General-in-Council to pass P.C. 5159?

Answer: Yes (unanimous).

3. Is it within the jurisdiction and competence of the Lieutenant-Governor-
in-Council to establish the said Scheme and in particular section 16
thereof?

Answer: Yes except as to s. 19 (Kerwin, Taschereau, Estey, Cartwright,
Fauteux, JJ.); Yes (the Chief Justice); Yes except as to ss. 4 and 19
(Rand J.); No (Kellock and Locke JJ.).

4. Is it within the jurisdiction and competence of the Prince Edward
Island Potato Marketing Board to make the Orders made under
the said Scheme or any of the Orders so made?

Answer: Yes except as to Orders numbers 2 and 6 (Kerwin, Taschereau,
Rand, Estey, Cartwright, Fauteux JJ.); Yes (the Chief Justice);
No (Kellock and Locke JJ.).

APPEAL from a judgment of the Supreme Court of
Prince Edward Island in banco (1) upon a reference by
the Lieutenant Governor in Council of the four questions
set out in the preceding head note. By order of the Chief
Justice of Prince Edward Island, the Attorney General of
Prince Edward Island and the Attorney General of Canada
were at the outset granted leave to intervene at any stage
of the proceedings. The Attorneys General of Alberta,
British Columbia, Manitoba, New Brunswick, Nova Scotia,
Ontario, Quebec and Newfoundland were by order of the
Chief Justice of Canada, notified of the Reference on appeal
to this Court. The arguments submitted sufficiently appear
in the reasons for judgment that follow.

R. H. Milliken Q.C. and H. F. MacPhee Q.C. for the
appellant.

J. W. de B. Farris Q.C. and K. M. Martin Q.C. for the
respondent.

F. P. Varcoe Q.C. and J. T. Gray for the Attorney General
of Canada, Intervenant.

(1) 29 M.P.R. 93; [19521 4 D.L.R. 146.
60661-5
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1952 W. E. Darby Q.C. for the Attorney General of Prince
P.E.I. Edward Island, Intervenant.
POTATO

MARKETING C. J. A. Hughes for the Attorney General of New Bruns-
BOARw

V. wick, Intervenant.
H. B. WILuIS

INC. L. A. Kelley Q.C. for the Attorney General of British
Columbia, Intervenant.

J. R. Dunnet for the Attorney General of Saskatchewan,
Intervenant.

THE CHIEF JUSTICE:-In my opinion, the appeal of the
Prince Edward Island Potato Marketing Board should be
upheld.

The judgment of the Supreme Court of Prince Edward
Island in banco was delivered on the 31st of January, 1952.
The Lieutenant-Governor-in-Council had referred to that
Court for hearing and consideration the following questions:

(1) Is it within the jurisdiction and competence of the Parliament
of Canada to enact The Agricultural Products Marketing Act, (1949)
13 George VI, (1st Session) c. 16?

(2) If the answer to question No. 1 is yes, is it within the jurisdiction
and competence of the Governor-General-in-Council to pass P.C. 5159?

(3) Is it within the jurisdiction and competence of the Lieutenant-
Governor-in-Council to establish the said Scheme and in particular s. 16
thereof?

(4) Is it within the jurisdiction and competence of the Prince Edward
Island Potato Marketing Board to make the Orders made under the
said Scheme or any of the Orders so made?

Tweedy J. wrote the main judgment, in which the Chief
Justice and MacGuigan J. concurred, the Chief Justice
simply adding a few additional reasons.

The main ground of the judgment of Tweedy J. appears
to have been that the Supreme Court of Canada in A.G.
of N.S. v. A.G. of Can. (1) which held that the Parliament
of Canada and each provincial legislature were not capable
of delegating one to the other the powers with which it had
been vested, nor of receiving from the other the powers
with which the other has been vested. In the opinion of
the Supreme Court in banco of Prince Edward Island that
judgment was really decisive with respect to the first two
questions in the reference under appeal.

(1) [1951] S.C.R. 31.
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With deference, such is not the effect of the judgment of 1952

this Court in the Nova Scotia reference. It was made P.E.i.
POTATO

quite clear in our reasons for judgment that they only MARKTING
applied to the questions as put and which had to deal BOARD

only with an Act respecting the delegation from the Parlia- H. B. wmus
ment of Canada to the Legislature of Nova Scotia and I
vice versa. The unanimous opinion of this Court was that Rinfret Ca.
each legislature could only exercise the legislative powers
respectively given to them by ss. 91 and 92 of the Act,
that these sections indicated a settled line of demarcation
and it did not belong to the Parliament of Canada or the
Legislatures to confer their powers upon the other. At
the same time it was pointed out that In re Gray (1) and
The Chemical Reference (2), the delegations there dealt
with were delegations to a body subordinate to Parliament
and were, therefore, of a character different from the dele-
gation meant by the Bill submitted to the Court in the
Nova Scotia reference.

But, on the other hand, the delegations passed upon by
this Court In re Gray and The Chemical Reference were
along the same lines as those with which we are concerned
in the present appeal. It follows that our judgment in
the Nova Scotia reference can be no authority for the
decision which we have to give in the present instance.
It may be added that at bar counsel did not rely upon that
ground in this Court.

The first question submitted to the Supreme Court
in banco of Prince Edward Island had to do with the juris-
diction and competence of the Parliament of Canada to
enact The Agricultural Products Marketing Act (1949),
13 George VI, (1st Session) c. 16. That Act was assented
to on the 30th of April, 1949. The preamble, among other
things, stated that it was "desirable to co-operate with the
provinces and to enact a measure respecting the marketing
of agricultural products in interprovincial and export trade".
S. (2) of the Act reads as follows:-

2. (1) The Governor in Council may by order grant authority to
any board or agency authorized under the law of any province to exercise
powers of regulation in relation to the marketing of any agricultural
product locally within the province, to regulate the marketing of such
agricultural product outside the province in interprovincial and export

(1) (1918) 57 Can. S.C.R. 150. (2) [19431 S.C.R. 1.
60601-5
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1952 trade and for such purposes to exercise all or any powers like the powers
exercisable by such board or agency in relation to the marketing of such

POTATO agricultural product locally within the province.
MARKETING (2) The Governor in Council may by order revoke any authority

BOARD granted under subsection one.
V.

H. B. WIS The effect of that enactment is for the Governor-in-INC.
- Council to adopt as its own a board, or agency already

authorized under the law of a province, to exercise powers
of regulation outside the province in interprovincial and
export trade, and for such purposes to exercise all or any
powers exercisable by such board, or agency, in relation
to the marketing of such agricultural products locally
within the province. I cannot see any objection to federal
legislation of this nature. Ever since Valin v. Langlois (1),
when the Privy Council refused leave to appeal from the
decision of this Court (2), the principle has been con-
sistently admitted that it was competent for Parliament to
"employ its own executive officers for the purpose of carry-
ing out legislation which is within its constitutional
authority, as it does regularly in the case of revenue officials
and other matters which need not be enumerated". The
latter are the words of Lord Atkin, who delivered the
judgment of the Judicial Committee in Proprietary Articles
Trade Association et at v. A.G. for Canada et at (3). The
words just quoted are preceded in the judgment of Lord
Atkin by these other words:-

Nor is there any ground for suggesting that the Dominion may
not ** **

It will be seen, therefore, that on that point the Judicial
Committee did not entertain the slightest doubt.

In The Agricultural Products Marketing Act of 1949 that
is precisely what Parliament has done. Parliament has
granted authority to the Governor-in-Council to employ
as its own a board, or agency, for the purpose of carrying
out its own legislation for the marketing of agricultural
products outside the province in interprovincial and export
trade, two subject-matters which are undoubtedly within
its constitutional authority. Moreover, it may be added,
that in doing so Parliament was following the advice of
the Judicial Committee in the several judgments which

(1) (1879) 5 App. Cas. 115. (2) (1879) 3 Can. S.C.R. 1.
(3) [1931] A.C. 310.
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it rendered on similar Acts and, more particularly, on the 1952
Reference concerning the Natural Products Marketing Act, P.E.i.
(1) adopted by Parliament in 1934 (S. of C. 24 and 25 POATO

George V, c. 57), (1937), that the proper way to carry out BOARD

legislation of that character in Canada, in view of the H. B. WILLIS

distribution of legislative powers under the British North IC

America Act, was for Parliament and the Legislatures to Rinfret C.J.

act by co-operation.
I would, therefore, answer question (1) in the affirmative.
Question two was not answered by the Supreme Court

in banco of Prince Edward Island as a result of the fact that
it had answered question one in the negative. As my
answer to question one is in the affirmative, so will be my
answer to question two.

The Governor-in-Council by P.C. 5159, passed on the
25th October, 1950, has done nothing else, nor more, than
act in accordance with the powers conferred upon it by
s. (2) of The Agricultural Products Marketing Act of 1949.
Indeed the text of the Order-in-Council is practically and
substantially the same as the text of the Act itself. Apply-
ing it to the Prince Edward Island Potato Marketing
Board, the Order-in-Council refers to the Scheme for the
marketing of potatoes, made by the Lieutenant-Governor-
in-Council on the 5th September, 1950, and particularly
to paras. (a), (b), (c), (f), (g), (i), (j), (o) and (p) of s. 16
of the Scheme. The evident object of that enumeration
was for purposes of interprovincial and export trade to
limit the exercise of the powers conferred upon The Potato
Marketing Board by the Lieutenant-Governor-in-Council
of Prince Edward Island to those powers which are exer-
cisable by The Potato Marketing Board under the para-
graphs so enumerated. As the Scheme itself, and, in
particular s. 16, are the subject of question three, they will
be considered by me in my answer to that question.

It will be noted that no question was put in the reference
with regard to the validity of the Agricultural Products
Marketing (Prince Edward Island) Act, 1940, 4 George VI,
c. 40. The reference, therefore, assumes that the Act itself
is valid; and the question is merely whether the Lieutenant-
Governor-in-Council had the required jurisdiction and
competence to establish the Scheme and, in particular, s. 16.

(1) [19371 A.C. 377 at 389.
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1952 The purpose and intent of the Provincial Act, as stated
P.E.I. in s. 4(1), is "to provide for the control and regulation in

MARKETING any or all respects of the transportation, packing, storage
BOARD and marketing of natural products within the Province,

V.
H. B. WILLIS including the prohibition of such transportation, packing,

storage and marketing in whole or in part". Ss. (2) of
Rinfret CJ. s. 4 is as follows:-

4. (2) The Lieutenant-Governor-in-Council may from time to time
establish, amend and revoke schemes for the control and regulation within
the Province of the transportation, packing, storage and marketing of
any natural products, and may constitute marketing boards to administer
such schemes, and may vest in those boards respectively any powers
considered necessary or advisable to enable them effectively to control
and regulate the transportation, packing, storage and marketing of any
natural products within the Province, and to prohibit such transportation,
packing, storage and marketing in whole or in part.

Then s. 5, without limiting the generality of any of the
other provisions of the Act, authorizes the Lieutenant-
Governor-in-Council to vest in any Provincial board any
or all of the additional powers enumerated in sub-paras.
(a) to (k) inclusive.

When s. 6 was first enacted it stated that every pro-
vincial board was authorized to co-operate with the Do-
minion Board to regulate the marketing of any natural
product of the Province and to act conjointly with the
Dominion Board, and perform such functions and duties
and exercise such powers as were prescribed by the Act
or the regulations. This was amended in 1950 by striking
out the words "Dominion Board" in the second and fourth
lines thereof and substituting therefor in each instance the
words "Provincial Marketing Boards of other Provinces".

Then s. 7 of the Prince Edward Island Act enacted that
every Provincial Board might, with the approval of the
Lieutenant-Governor-in-Council, perform any function or
duty and exercise any power imposed or conferred upon it
by or pursuant to the Dominion Act, with reference to
the marketing of a natural product, to which was added,
in 1950, the following:-
and, with the like approval, may accept and exercise all and any powers
or authority granted by the Governor-in-Council pursuant to the
Dominion Act.

[1952398
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S. (8), which authorizes the Dominion Board to exercise 1952

its powers with reference to the marketing of a natural P.E.I.

product, was repealed in 1950 and should no longer be MARKETING

considered. BOARD

S. (9) of the Provincial Act, as amended in 1950, no H. B. WnUs

longer contained the words "in co-operation with the -

Dominion Board", and should now be read without those Rinfret CJ.

words.
I have referred to these amendments merely to indicate

the present state of the Provincial Act, but, I repeat, that its
validity is not submitted in the Reference, and the question
is only whether the Scheme, adopted on the 5th September,
1950, was within the jurisdiction of the Lieutenant-
Governor-in-Council to establish.

In fact, the only doubt suggested with regard to the
validity of the Scheme concerns s. (16) thereof. Now, it
is obvious that the Provincial Act itself had no other object
than to deal with the local marketing within the province,
and that intention is emphasized throughout the several
sections of the Act.

The same intention appears in s. (16) of the Scheme. The
opening words give the Potato Board powers exercisable in
Prince Edward Island in relation to the marketing of
potatoes therein. The Scheme defines what is meant by
the words "regulated area" and that area is thereby limited
to the Province of Prince Edward Island. Then these
same words are repeated throughout the Scheme and, par-
ticularly, in the several paras. of s. (16).

It should be noted that although the Scheme is that of
the Prince Edward Island Potato Marketing Board, it has
received the approval and, in fact, was made by the
Lieutenant-Governor-in-Council, and that question No. (3),
therefore, should be considered only in respect of the juris-
diction and competence of the latter.

There could be no ground for suggesting that the
Lieutenant-Governor-in-Council could not vest in the
Boards constituted by it any powers considered necessary
or advisable to enable those Boards effectively to control
and regulate the transportation, packing, storage and
marketing of natural products within the province. This
is especially given to the Lieutenant-Governor-in-Council
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1952 by ss. (2) of s. (4) of the Act. I can see nothing in s. (16)
PE.i. of the Scheme which is not covered by the authorities so
POTATO

MARKTING conferred upon the Lieutenant-Governor-in-Council, either
Bomn under s. (4) or under s. (5) of the Act. We must come to

H. B. WILLIS that conclusion more particularly in view of the absence
INC. in the Reference of any question concerning the authority

Rinfret CJ. of the Provincial Act and that, therefore, its validity must
be assumed for the purpose of considering the Scheme.

In that connection it is significant that the answers of
the Supreme Court in banco of Prince Edward Island were
that the Scheme in general, and s. (16) in particular, were
not within the jurisdiction of the Lieutenant-Governor-in-
Council "unless and insofar as the Scheme can be limited
in its operation to affect only transactions intended to be
wholly and ultimately carried out within the Province".
That answer would have been more complete if the Supreme
Court in banco had stated that it could be and should be so
limited. It is sufficient for this Court to say that it must
of necessity be limited to transactions within the Province.
Far from there being any intention on the part of the
Legislature of Prince Edward Island to extend its scope
to transactions outside the Province, the Act itself and
the Scheme took particular care to limit it to the local
trade, and under all canons of construction, including, of
course, The Interpretation Act (s. 31) they must be so
understood.

Question (4) of the Reference submits certain orders
made by the Prince Edward Island Potato Marketing Board
and asks whether they were within the jurisdiction and
competence of that Board and again the answer of the
Supreme Court in banco was in the negative "unless and
insofar as the Scheme can be limited in its operation to
affect only transactions intended to be wholly and ulti-
mately carried out within the Province". This, in my view,
is practically an answer in the affirmative for none of those
orders pretend to affect transactions outside the Province.
However, Board orders Nos. 2 and 6(2) are singled out in
the answer of the Court below. There is no object in
directing our attention to Order No. (2), because, prior
to the Reference being submitted to that Court, Order No.
2 was repealed.

[1952
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The objection to Order 6(2) is stated to be that it might 1952

be regarded as indirect taxation, and also that the tax or P.E.I.
impost levied under that Order "is clearly far in excess of MARKETIN
the valid requirements of the Board for intra vires adminis- BoARD

tration expenses, and must be taken to be imposed in con- H. B.w*sLL1,
templation of activities beyond the jurisdiction of the hC.
Board". For that reason it was held that "the levy is Rinfret C.J.

therefore ultra vires and invalid".
The first answer to that objection is that it is based

entirely upon a pure question of fact, of which there is
not the slightest evidence in the record, and it is not to be
assumed that the Board would levy any tax or impost in
excess of its requirements. Moreover, the Provincial Act
authorizes the Lieutenant-Governor-in-Council to vest in
the Board any powers considered necessary or advisable
to enable it effectively to control and regulate the trans-
portation, packing, storage and marketing of natural
products within the province (s. 4(2) of the Act). The
Board is undoubtedly competent to act in accordance with
those powers. This Court cannot take judicial notice of
facts which may be said to indicate that the levy is beyond
the requirements of the Board for the objectives which it
is to carry out. No facts of that character appear in the
record. It will be time enough to pass upon that question
whenever, in some litigation, it is shown that the Board
has, in a particular instance, exceeded its requirements.

I have no doubt that the Act itself and the Scheme
approved by the Lieutenant-Governor-in-Council were
amply sufficient to justify the Orders mentioned in Question
(4).

With deference, I am unable to see how the word
"regulate" in s. 19 of the Scheme indicates an intention on
the part of the Provincial Legislature to extend the scope
of this whole enactment beyond the confines of provincial
jurisdiction. On the contrary, it seems to me that s. 19
should be "regarded as harmless authority to confer and
collaborate informally with representatives of the Nova
Scotia Potato Marketing Board, the New Brunswick Potato
Marketing Board and the Newfoundland Vegetable
Marketing Board", and for those Boards to "act conjointly"
with the representatives of the Prince Edward Island
Potato Marketing Board. Moreover, it should be pointed

401



SUPREME COURT OF CANADA

1952 out that any action of the local potato board is "subject to
P.E.I. the approval of the Prince Edward Island Potato Market-

A" ing Board".MARKETINGinBor

BV. As to the vague suggestion that the levy provided for in
H. B. WILLIS s. 16(k) of the Scheme might be looked upon as "a measure

of indirect taxation", it has not been made a point for the
Rinfret CJ. decision appealed from, but it would seem to have lost its

weight-and I do not consider that it ever had any weight
-since the adoption of the Board by the Governor-in-
Council.

The ingenious argument of Mr. Farris that the Provincial
Board had no capacity to receive the delegation of powers
from the Federal Government has failed to convince me.
As stated above, Parliament could choose its own executive
officers for the carrying out of this legislation, and when so
chosen the Provincial Board became the agent authorized
by the Governor-in-Council with "all or any powers like
the powers exercisable by such Board or agent in relation
to the marketing of such agricultural product locally within
the province". That, of course, must be understood
mutatis mutandis. The Board did not need the enabling
capacity provided for in s. (7) of the Prince Edward Island
Act. It became a body, or an entity, and it was not neces-
sary for the Province to give it the power to "perform any
function or duty and exercise any power imposed or con-
ferred upon it by or pursuant to the Dominion Act, with
reference to the marketing of a natural product"; or, in
the words of the amendment of 1950, "to accept and exercise
all and any powers or authority granted by the Governor-
in-Council pursuant to the Dominion Act".

Such authority, as contained in s. (7) of the Provincial
Act, was not necessary, except perhaps for the province to
express its desire that the Provincial Board should not
accept any authority from the Governor-in-Council except
"with the approval of the Lieutenant-Governor-in-Council".
In the prdsent case, the Provincial Board received its powers
directly from the Federal Government. But s. (7) can do
no harm, since, in the exercise of the powers delegated to
the Provincial Board by the Federal Government, the Board
becomes the agent of the latter government and gets its
powers from such appointment.
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On the whole, I would answer each of the questions in 1952

the affirmative. P.E.I.
POTATO

MARKETING
The judgment of Kerwin and Fauteux JJ. was delivered BoA

by:- .by:-1H. B. WILLIS

KERWIN J.:-In delivering the judgment of the Judicial INc.

Committee in A.G. for British Columbia v. A.G. for Canada Rinfret cl.

(Natural Marketing Act Case) (1), Lord Atkin, at page
389, remarked:-

It was said that as the Provinces and the Dominion between them
possess a totality of complete legislative authority, it must be possible
to combine Dominion and Provincial legislation so that each within its own
sphere could in co-operation with the other achieve the complete power
of regulation which is desired. Their Lordships appreciate the importance
of the desired aim. Unless and until a change is made in the respective
legislative functions of Dominion and Province it may well be that
satisfactory results for both can only be obtained by co-operation. But
the legislation will have to be carefully framed, and will not be achieved
by either party leaving its own sphere and encroaching upon that of the
other.

In A.G. of N.S. v. A.G. of Canada (2), this Court decided
that the method proposed to be adopted by the Legislature
of Nova Scotia to meet this test was not authorized. In
the present case, in the Court below reliance was placed
upon what was there said by the several members of this
Court but the opinion of none of the latter justifies the
conclusion reached by the Supreme Court of Prince Edward
Island in banco, or the reasons upon which that conclusion
was based. In the Nova Scotia case, it was proposed that
the Legislature should enact that the Lieutenant-Governor-
in-Council of Nova Scotia might, by proclamation, from
time to time delegate to and withdraw from the Parliament
of Canada authority to make laws in relation to any matter
relating to employment in any industry, work or under-
taking in respect of which such matter was, by s. 92 of the
British North America Act, 1867, exclusively within the
legislative jurisdiction of the Legislature and that any laws
so made by Parliament should, while such delegation was
in force, have the same effect as if enacted by the Legis-
lature. All the members of this Court decided that this
could not be done as a contrary conclusion would be ob-
noxious to the tenor and scheme of the British North
America Act. By that Act certain powers were conferred
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1952 upon the Parliament of Canada and the Legislature of a
P.E.I. province, and we held that neither could transfer its

POTATO authority to the other.
MARKETING

BOARD What is here attempted to carry out Lord Atkin's sug-
V.

H. B. WILLIS gestion is an entirely different matter. At the outset, it
Ic should be emphasized that no question is submitted as to

Kerwin J. the validity of the provincial statute "Agricultural Products
Marketing (Prince Edward Island) Act" (1940, c. 40). In
substance, and, as will later appear, in very important
respects, that Act is the same as the British Columbia
statute which was held to intra vires in Shannon v. Lower
Mainland Dairy Products Board (1). Having provided for
the constitution by the Lieutenant-Governor-in-Council of
a Board to be known as "Prince Edward Island Marketing
Board" s. 4 enacts:-

4. (1) The purpose and intent of this Act is to provide for the

control and regulation in any or all respects of the transportation, packing,
storage and marketing of natural products within the Province, including
the prohibition of such transportation, packing, storage and marketing in
whole or in part.

(2) The Lieutenant-Governor-in-Council may from time to time
establish, amend and revoke schemes for the control and regulation within
the Province of the transportation, packing, storage and marketing of
any natural products, and may constitute marketing boards to administer
such schemes, and may vest in those boards respectively any powers
considered necessary or advisable to enable them effectively to control
and regulate the transportation, packing, storage and marketing of any
natural products within the Province, and to prohibit such transportation,
packing, storage and marketing in whole or in part.

Provision was then made whereby the Lieutenant-
Governor-in-Council might vest in any provincial board,
without limiting the generality of any of the other pro-
visions, certain specified powers of regulation, including
the registration of all persons engaged in the production,
packing, transporting, storing or marketing of the regulated
product and to fix and collect licence fees therefrom. S. 7
(as amended in 1950) enacts:-

7. Every Provincial board may, with the approval of the Lieutenant-
Governor-in-Council, perform any function or duty and exercise any
power imposed or conferred upon it by or pursuant to the Dominion Act,
with reference to the marketing of a natural product and, with the like
approval, may accept and exercise all and any powers or authority
granted by the Governor-in-Council pursuant to the Dominion Act.

(1) [19381 A.C. 708.
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By the interpretation section, as amended in 1950, 1952

"Dominion Act" means "The Agricultural Products P.EI.
Marketing Act" of Canada. This Canadian Act is c. 16 P""so
of the Statutes of 1949 (1st Session) and s. 2 thereof BoARD

provides:-(As to which see p-). H. B. WILLIS

My answer to the first question as to whether this Act -

is within the jurisdiction and competence of Parliament Kerwin J.

is in the affirmative. Parliament, legislating with reference
to inter-provincial and export trade which it and not any
provincial legislature -has the power to do, may validly
authorize the Governor General in Council to confer upon
a provincial board appointed under the Prince Edward
Island statute of 1940, the power to regulate such market-
ing. This Court held in Valin v. Langlois (1), that Parlia-
ment could confer authority and impose a duty upon a
provincial Court in connection with contested elections
under the Canada Elections Act. In refusing leave to
appeal (2), the Judicial Committee indicated its approval
of that judgment. Admitting, as counsel for the respondent
argued, that the Island Board was not made a corporation
and that its members are distinct from the Board as a
whole, I reiterate the view expressed in Labour Relations
Board, Sask. v. Dominion Fire Brick and Clay Products
Ltd. (3), that such a Board is a legal entity. Having been
validly established by the Legislature, it has the capacity
to receive and accept the authority authorized by Parlia-
ment to be conferred upon it by the Governor-General-in-
Council. Counsel for the respondent further submitted
that in overruling the judgment of this Court in Bonanza
Creek Gold Mining Co. v. The King (4), the Judicial Com-
mittee (5), drew a distinction between powers and rights
exercisable within a province and capacity to accept extra-
provincial powers. That is quite true but what was in
issue there was the extent of the power of the Ontario
Legislature under 92(11) of the British North America
Act "The Incorporation of Companies with Provincial
Objects". While the judgment of the Judicial Committee
in that particular case proceeded upon the basis that the
Bonanza Creek Gold Mining Company had really been

(1) (1879) 3 Can. S.C.R. 1. (3) [19471 S.C.R. 336 at 339.
(2) (1879) 5 App. Cas. 115. (4) -(1914) 50 Can. S.C.R. 534.

(5) [19161 A.C. 566.
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1952 incorporated by virtue of the Royal prerogative, there is
P.E.I. nothing in the reasons of Chief Justice Fitzpatrick and

TATNG Duff J., relied upon by the respondent, to indicate that they
BOARD were dealing with anything more than the limitation of

V. B.WILLS "provincial objects". In fact the latter pointed out that
INC. the question whether capacity to enter into a given trans-

Kerwin J. action is compatible with this limitation was one to be
determined upon the particular facts, and he held that on
the true construction of the Ontario Companies Act the
Company only acquired capacity to carry on its business as
an Ontario business and that there was no legislation by
the Dominion or the Yukon professing to enlarge that
capacity.

The second question is as to the jurisdiction and com-
petency of the Governor-General-in-Council to pass P.C.
5159. That Order-in-Council granted authority to the
Prince Edward Island Products Marketing Board, as estab-
lished by the Lieutenant-Governor of the Province, to regu-
late the marketing outside the province in interprovincial
and export trade of Island products, and that for such
purposes the Board might with reference to persons and
property situated within the Island exercise powers like
the powers exercisable by it in relation to the marketing
of Island products locally within the province under
certain paragraphs of s. 16 of the Island's Products Market-
ing Scheme as amended from time to time. It was not
contended that, if the answer to the first question be in the
affirmative, the answer to the second should not be the
same.

Question 3 is as to the jurisdiction and competency of
the Lieutenant-Governor-in-Council to establish the
Scheme referred to, and particularly s. 16 thereof. In
dealing with this question it is necessary to bear in mind
the provisions of the Act under which the Scheme was
adopted by the Lieutenant-Governor-in-Council. Sub-
sections 1 and 2 of s. 4 have already been extracted and it
is important to note that what is being dealt with is the
control and regulation of the transportation, packing, stor-
age and marketing of natural products within the Province.
This same wording appeared in the British Columbia
statute considered in the Shannon case. There, the Privy
Council stated that it was apparent that the legislation was

[1952
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confined to regulating transactions that took place wholly 1952
within the province. After pointing out that natural P.E.I.
products as defined were not confined to those produced PO"
in British Columbia, the judgment proceeded: "It was BoARD

suggested that 'transportation' would cover the carriage H.B. WILLIS

of goods in transit from one Province to another, or over- INC.

seas. The answer is that on the construction of the Act Kerwin J.
as a whole it is plain that 'transportation' is confined to
the passage of goods whose transport begins within the
Province to a destination also within the Province." There-
fore, in view of the similarity of the British Columbia and
Prince Edward Island statutes, unless a fair reading of the
Scheme as a whole leads one to the opposite conclusion,
it should not be held that the Lieutenant-Governor-in-
Council exceeded the powers conferred upon him by the
statute and attempted something beyond provincial juris-
diction. For that reason, s. 4 of the Scheme, which pro-
vides: "This Scheme shall apply to all persons who grow,
pack, store, buy or sell potatoes of any kind or grade
thereof in the regulated area", is in my view valid.

S. 16 of the Scheme is the one conferring specified powers
upon the Potato Board and as it provides that "The Potato
Board shall have the following Powers exercisable in
Prince Edward Island in relation to the marketing of pota-
toes therein", it also is valid unless some particular clause
thereof clearly goes beyond the statutory powers. The
only clauses requiring consideration are (d), (e) and (k).
I can find no objection to clause (d) which merely author-
izes the licensing of potato dealers. Clause (e) authorizes
the Board

(e) to fix and collect yearly, half-yearly, quarterly or monthly licence
fees from any or all persons producing, packing, transporting,
storing, or marketing potatoes with power to classify such persons
into groups and fix the licence fees payable by the members of
the different groups in different amounts and to recover any
such licence fees by suit in any Court of competent jurisdiction;

In substance this is the same as s. 5(d) of the Prince
Edward Island Act:-

(d) To fix and collect yearly, half-yearly, quarterly or monthly
licence fees from any or all persons producing, packing, trans-
porting, storing or marketing the regulated product; and for
this purpose to classify such persons into groups, and fix the
licence fees payable by the members of the different groups in
different amounts; and to recover any such licence fees by suit
in any Court of competent jurisdiction;
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1952 This s. 5(d) is in the same terms as s. 4A(d) of the
p.E.j British Columbia statute considered in the Shannon case
POTATO and as to which the Judicial Committee held (page 721):-

.MARKETINGJ
BOARD A licence itself merely involves a permission to trade subject to

H . mILLIS pliance with specified conditions. A licence fee, though usual, does
INC. not appear to be essential. But, if licences are granted, it appears to be
- no objection that fees should be charged in order either to defray the

Kerwin J. costs of administering the local regulation or to increase the general funds
of the Province, or for both purposes.

Clause (e) of s. 16 of the Scheme is therefore valid. Clause
(k) authorizes the Board

(k) to establish a fund in connection with this Scheme to be utilized
in such manner as may be deemed necessary or advisable by
the Potato Board for the proper administration of the Scheme:

and may stand as it is comparable to section 4A(j) of the
British Columbia statute:-

4A(j). To use in carrying out the purposes of the scheme and paying
the expenses of the board any moneys received by the board.

which the Judicial Committee also held unobjectionable
for the same reasons.

S. 19 of the Scheme reads as follows:-
19. The Potato Board may name two representatives to act conjointly

with representatives named by the Nova Scotia Marketing Board, the
New Brunswick Potato Marketing Board and the Newfoundland Vegetable
Marketing Board as a committee to regulate and co-ordinate the market-
ing of potatoes produced in the said provinces and in the regulated area,
and the Potato Board may, subject to- the approval of the Board, delegate
to said committee such of its powers as it may deem advisable.

No authority can be found for the kind of sub-delegation
therein provided for and, in my opinion, this clause is not
within the jurisdiction and competence of the Lieutenant-
Governor in Council.

The fourth question is with reference to the jurisdiction
and competence of the Board to make certain Orders under
the Scheme. Order No. 1 provides that the dealers must
take out a licence and pay a fee therefor of five dollars.
Order No. 2 provides:-

(1) For the purpose of establishing a fund in connection with the
Prince Edward Island Potato Marketing Scheme every dealer shall pay
to the Board a charge at the rate of One Cent (1c) for every One hundred
pounds of potatoes shipped or exported by such dealer from the Province
of Prince Edward Island.

(2) Each dealer shall render to the Potato Board on the 6th day
of each month a statement of all cars of potatoes shipped during the
preceding month which statement shall correctly show the quantity of
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potatoes shipped in each car. With each such statement the dealer 1952
shall forward to the Potato Board his remittance to cover the charge
or levy provided by paragraph one hereof calculated at the said rate POTATO
on the volume of potatoes shown by said statement. MARKETING

Order 6, made February 14, 1951, by para. (1) repealed V.
Order No. 2 "subject to the provision that every dealer I. C.
shall continue liable to pay to the Potato Board the full Keri J.
amount of the charge or levy which is now due or accruing -

due and unpaid in respect of potatoes shipped or marketed
up to this date." By paragraphs 2, 3, 4 and 5 of Order
No. 6:-

(2) For the purpose of establishing a fund in connection with the
Prince Edward Island Potato Marketing Scheme every producer shall
pay to the Potato Board a charge or levy at the rate of one cent per
hundred pounds of potatoes in respect of all potatoes sold or marketed
by such producer.

(3) Every dealer shall be an agent for the Potato Board for the
collection of said levy or charge from the producers whose potatoes such
dealer ships or exports.

(4) Every dealer when purchasing potatoes in Prince Edward Island
shall deduct from the amount payable by him to the Vendor of same
the amount of the said levy or charge in respect of. the potatoes so
purchased by him.

(5) Every dealer shall render to the Potato Board on the 6th day
of each month a true and correct statement of all cars of potatoes shipped
by such dealer during the preceding month, which statement shall clearly
show the quantity of potatoes shipped in each case. With each such
statement the dealer shall forward to the Potato Board his remittance
to cover the charge or levy provided by paragraph 2 hereof calculated at
the said rate on the volume of potatoes shown by said statement.

These paragraphs are clearly referable to export trade
and cannot be supported. While Order No. 2 was repealed
before the Order of Reference was made by the Lieutenant-
Governor in Council, the revoking Order (No. 6) provides
for the continuance of any existing liability for the levy.

I would therefore answer the questions as follows:
1. Yes.
2. Yes.
3. Yes, except as to section 19.
4. Yes, except as to Orders Nos. 2 and 6.

TASCHEREAU, J.:-The Lieutenant-Governor-in-Council
of the Province of Prince Edward Island has referred for
advice to the Supreme Court of that Province in banco,
four questions which are the following: (As to which see
p. 394)

60661-6
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1952 The unanimous opinion of the Court of Appeal was that
PE.I. the questions should be answered as follows:-

POTATO
MARKETING 1. No.

BOARD
v. 2. No answer.

H. B. Wnnas
INC. 3. As to section 19 of the scheme-No. As to the

TasehereauJ. scheme in general, and section 16 in particular,-No, unless
and insofar as the scheme can be limited in its operation
to affect only transactions intended to be wholly and ulti-
mately carried out within the Province.

4. As to Board Order Number 6(2), and the now-
repealed Board Order Number 2-No. As to the Board
Orders in general-No, subject to the proviso set out in
the answer to question 3.

I fully concur with the view that the two first questions
should be answered in the affirmative. I have no doubt
that the Parliament of Canada has the necessary compe-
tence to regulate the marketing of agricultural products
in interprovincial and export trade, and to co-operate with
the provinces which have enacted legislation respecting the
marketing of such products within the province. (Vide
Lawson v. Interior Tree Fruit Committee (1); (Marketing
Act Reference (2)) and (3).

It was also I think, within the jurisdiction of the Gover-
nor-General to pass P.C. 5159, and to vest in the Board
powers which are identical with those authorized to be
vested by the statute. (Shannon v. Lower Mainland (4);
(Chemicals Reference (5)).

The Supreme Court of Prince Edward Island relied upon
A.G. of Nova Scotia v. A.G. of Canada (6) to answer in
the negative, but I do not think that that case supports
the view that has been adopted. The judgment merely
decided that neither Parliament nor the legislatures can
delegate powers to each other so as to change the distribu-
tion of powers provided for in ss. 91 and 92 of the British
North America Act. Here the issue is entirely different.
The Federal legislation does not confer any additional
powers to the legislature but vests in a group of persons
certain powers to be exercised in the interprovincial and

(1) [19311 S.C.R. 357 at 371. (4) [19381 A.C. 708 at 722.
(2) [19361 S.C.R. 398. (5) [1943] S.C.R. 1.
(3) [1937} A.C. 377 at 389. (6) [19511 S.C.R. 31.
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export field. It is immaterial that the same persons be 1952
empowered by the legislature to control and regulate the P il.
marketing of Natural Products within the Province. POTATOmarktin ofNatralProuctswitin he rovnce ItMARKETING
is true that the Board is a creature of the Lieutenant- BoAw

Governor-in-Council, but this does not prevent it from H. B. WILLIS
exercising duties imposed by the Parliament of Canada. INC.

(Valin v. Langlois (1)). Taschereau J.

As to question No. 3, for the reasons given by my brother
Kerwin, whose judgment I had the advantage of reading,
it is my opinion that the scheme is valid including s. 16.
However, s. 19 is not authorized by the Act. We find in
s. 6 of the Act the necessary authority given to the Board
to co-operate with other Provincial Marketing Boards to
regulate the marketing of natural products, but nowhere
do we find that the Potato Board is empowered to appoint
a committee and delegate to it, subject to the approval of
the Board, such of its powers, as it may deem advisable.

The charge or levy imposed in Order No. 2 and in Order
No. 6 for the purpose of establishing a fund in connection
with the Marketing Scheme, seems in either case to be
clearly indirect. In the first case it is imposed upon the
dealer, and upon the producer in the second, and, therefore,
it remains that it is charged upon an article of commerce
in course of trade and not against the final purchaser.
The effect of this charge or levy necessarily tends to increase
the sale price by the amount of the tax. (Atlantic Smoke
Shops v. Conlon (2) and (3)). Order No. 2 was repealed
by Order No. 6, but as the revoking Order imposed a
liability upon every dealer to pay to the Potato Board the
full amount of the charge or levy due or accruing due and
unpaid in respect of potatoes shipped or marketed, it follows
that both must be held invalid.

I would therefore answer the interrogatories as follows:-
1. Yes.
2. Yes.
3. Yes, except as to section 19.
4. Yes, except as to Orders Nos. 2 and 6.

(1) (1879) 5 App. Cas. 115. (2) [19411 S.C R. 670.
(3) [1943] A.C. 550.

60661-61
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1952 RAND J.:-This appeal arises out of a Reference by the
PE.I. Lieutenant-Governor-in-Council of Prince Edward Island
MYaTso to the Supreme Court of that province of questions relatingMARKETING
BORD to both Dominion and Provincial legislation dealing with

H. B. WILMs agricultural products.
Two. Under The Agricultural Products Marketing (Prince

Edward Island) Act of 1940, authority was conferred on
the Lieutenant-Governor-in-Council to establish schemes
for the regulation within the province of the marketing of
any natural product, to be administered by a principal
Board and marketing boards.

By such a scheme a board might be authorized, among
other things, to require all persons engaged in a trade within
the province to register and obtain licences, to prescribe
licence fees therefor, and to fix maximum and minimum
prices at which the product might be bought or sold in the
province. A board could co-operate with the Marketing
Board constituted under The Agricultural Products Market-
ing Act of the Dominion, and, conjointly, exercise its powers
under the local law. With the approval of the Lieutenant-
Governor-in-Council, a board could accept and exercise any
power conferred upon it pursuant to the Dominion Act
in relation to the marketing of a natural product.

A scheme for the regulation of the marketing of potatoes
throughout the province was established by order-in-
council of September 5, 1950. A Potato Board was con-
stituted of five members which, besides the general powers
already mentioned, was authorized to establish a fund for
carrying out the scheme for which it might fix and collect
charges in the manner as for licence fees; to borrow money
for the objects of the scheme within a maximum aggregate
of obligations of $10,000; to distribute among producers
proceeds of the sales of potatoes; and generally to do such
things as might be ancillary to these objects.

The Governor-in-Council, under the Dominion Market-
ing Act, by order-in-council of October 25, 1950 granted
authority to the Potato Board "to regulate the marketing
outside the province of Prince Edward Island in inter-
provincial and export trade of Prince Edward Island
potatoes produced" in that province and for such purpose
"to exercise powers like the powers exercisable by it in
relation to the marketing of Prince Edward Island potatoes
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locally within the province" under specified paragraphs of 1952

s. 16 of the scheme as from time to time amended. Among P.E1.
the paragraphs omitted were (d) dealing with the licensing MARKETO
of dealers, (e) the collection of licence fees, (k) establish- BOARD

ing a fund in connection with the scheme, (1) borrowing H.B.Wnes

money, (m) distributing the proceeds of sales among pro- I
ducers, and (n) establishing technical and advisory com- -

mittees and the employment of experts.
The questions submitted to and the answers given by

the court were:-
1. Is it within the jurisdiction and competence of the Parliament of

Canada to enact The Agricultural Products Marketing Act, (1949) 13
George VI, (1st Session) Chapter 16? Answer, No.

2. If the answer to question No. 1 is yes, is it within the jurisdiction
and competence of the Governor-General-in-Council to pass P.C. 5159?
No answer.

3. Is it within the jurisdiction and competence of the Lieutenant-
Governor-in-Council to establish the said Scheme and in particular section
16 thereof?

Answer: As to section 19 of the Scheme-"No." As to the Scheme
in general, and Section 16 in particular-"No, unless and insofar as the
Scheme can be limited in its operation to affect only transactions intended
to be wholly and ultimately carried out within the Province."

4. Is it within the jurisdiction and competence of the Prince Edward
Island Potato Marketing Board to make the Orders made under the said
Scheme or any of the Orders so made?

Answer: As to the Board Order Number 6(2), and the now-repealed
Board Order Number 2-"No." As to the Board Orders in general-
"No, subject to the proviso set out in the answer to Question 3."

From the answers this appeal has been brought.
The validity of the provincial legislation generally was

not impugned since its provisions are virtually identical
with those of the Act of British Columbia which was
approved by the Judicial Committee in Shannon v. Lower
Mainland Dairy Products Board (1). The Committee
there construed the Act as a whole to be limited to trans-
actions strictly within the field of local or provincial trade.
The administration of the Act so circumscribed, apart from
co-operative Dominion legislation, may encounter serious
practical difficulties if not insuperable obstacles; but that
cannot affect its constitutional validity nor its administra-
tion conjointly with Dominion powers.

(1) [19381 A.C. 708.
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1952 The principal point of attack was the efficacy of the
P.E.I. Dominion delegation. Mr. Farris argued that the province
ATO was incompetent to confer on the Board capacity to accept

BOARD such powers from the Governor-in-Council. This question
V.

H.B.Wans was not involved in Shannon, supra, as the administration
INC. there was provincial only and s. 7 of the Act was not ex-

Rand J. pressly considered. The Potato Board is not, under the
statute, a corporation, and the contention is this: the
power to create such an entity and to clothe it with jural
attributes and capacities is derived from head 13 of s. 92
of the Act of 1867 which deals with property and civil
rights within the province; as the incorporation of com-
panies under head 11 has its source in the prerogative, a
body so created may have unlimited "capacities"; the
prerogative is not drawn on for a body created under any
other head than 11; a board created as here can have, then,
only a capacity in relation to local law. From this it
follows that the purported grant of authority from the
Dominion is inoperative.

The central feature of this argument is the notion of
the creation of an "entity". That a group of human beings
acting jointly in a certain manner, with certain scope and
authority and for certain objects, can be conceived as an
entirety, different from that of the sum of the individuals
and their actions in severalty, is undoubted; and it is the
joint action so conceived that is primarily the external
counterpart of the mental concept.

But to imagine that total counterpart as an organic
creation fashioned after the nature of a human being
with faculties called "capacities" and to pursue a develop-
ment of it logically, can lead us into absurdities. We might
just as logically conceive it as a split personality with co-
ordinate creators investing it with two orders of capacities.
These metaphors and symbolisms are convenient devices to
enable us to aggregate incidents or characteristics but
carried too far they may threaten common sense.

What the law in this case has done has been to give legal
significance called incidents to certain group actions of
five men. That to the same men, acting in the same for-
mality, another co-ordinate jurisdiction in a federal con-
stitution cannot give other legal incidents to other joint
actions is negated by the admission that the Dominion by
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appropriate words could create a similar board, composed 1952
of the same persons, bearing the same name, and with a P.E1.
similar formal organization, to execute the same Dominion MAKTI
functions. Twin phantoms of this nature must, for prac- BOARD

tical purposes, give way to realistic necessities. As related H. B. Wrus
to courts, the matter was disposed of in Valin v. Langlois INC.

(1). No question of disruption of constitutive provincial Rand J.

features or frustration of provincial powers arises: both
legislatures have recognized the value of a single body
to carry out one joint, though limited, administration of
trade. At any time the Province could withdraw the whole
or any part of its authority. The delegation was, then,
effective.

The next challenge was to certain provisions of the
scheme. In the approach to them it should be assumed
that, generally, they are intended only for the regulation
of local trade, but several of them are couched in language
that must be examined.

By clause 4 the scheme is declared to apply "to all
persons who grow, pack, store, buy or sell potatoes of any
kind or grade" in the province. I find it difficult to limit
this language to local business, but to answer the question
finally I take it in its application to the substantive
provisions.

These are to be found chiefly in clause 16. para. (a)
which enables the Potato Board to prescribe the manner
of marketing generally; (b) to designate the agencies
through which potatoes will be marketed; and (c) pro-
hibiting the buying, selling, etc. of potatoes which do not
conform to quality standards set by the Potato Board. So
considered, there is clearly a regulation of external trade
which renders clause 4 ultra vires.

The same result follows in the case of para. (g) which
enables the Board to fix the minimum prices at which
potatoes may be bought or sold "for delivery in Prince
Edward Island". If the latter were an exclusively ultimate
delivery for consumption, there would be no excess: but
there may be intermediate deliveries in the course of
external trade. Likewise, the application of para. (m),

(1) (1879) 5 App. Cas. 115.
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1952 authorizing any agency designated by the Potato Board
PEI. to distribute among producers the proceeds of the sales of

MARK ,T potatoes, carries regulation beyond the provincial field.
BOARD Para. (d) (1), providing for licensing dealers and fixing

V.
H. B. WLie fees, construed to apply to all dealers requires a distinction

Inc. to be made between fees primarily for revenue and pri-
Rand J. marily for regulation. In Brewers & Maltsters' v. A.G.

(Ont.), (1), distillers and brewers operating under licenses
from the Dominion were held subject to a provincial licence
carrying a fee of $100 whether the product was solely for
local consumption, for export, or for both. The fee was
justified both as direct taxation and under head 9. Lord
Herschell emphasized the uniformity of the fee, its rela-
tively small amount, and that it was imposed without
regard to the quantity of goods sold.

In Lawson v. Interior Committee (2), the levy was part
of a local regulation of interprovincial and local trade;
the tax imposed might vary with the quantity of the
product marketed subject to a minimum and maximum
amount of charge; and it was held invalid both as indirect
taxation and as not being within head 9.

In Shannon, supra, the Judicial Committee held that in
the regulation of exclusively local business by a system
of licences, fees under head 9 were not restricted to direct
taxation.

In Lower Mainland Products v. Crystal Dairy Ltd. (3),
there were two local levies; a compulsory transfer of money
from one set of dealers to another, and an assessment for
expenses; in each case the levy was related to the quantity
of product sold. Here, too, external trade was affected.
Both were held to be indirect taxation and invalid.

The scheme before ts is primarily one of trade regulation.
Apart from taxation, so far as it extends to external trade
it is invalid. Licence fees for revenue purposes with only
an incidental regulation on local and external trade, as in
the Maltsters' case, can be imposed on the latter if not
indirect in their incidence, but if related to sales they
become a burden on that trade and, as in Lawson's case,
are ultra vires.

(1) [18971 A.C. 231. (2) [19311 S.C.R. 357.
(3) [1933] A.C. 168.
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Clause 19 of the scheme was challenged. This authorizes 1952

the Potato Board to name two representatives to act with P.E1.
representatives of the Nova Scotia, New Brunswick and MPROMM'G

Newfoundland marketing boards as a committee "to regu- BoARD

late and co-ordinate the marketing of potatoes produced H. B. Wn.us
in the said provinces and in the regulated area"; and, INC.

"subject to the approval of the (Provincial) Board, to Rand J.

delegate to that committee such of its powers as it may
deem advisable." Co-operative action between boards of
different provinces having the same administrative objects
is quite unobjectionable; but I find nothing in the statute
permitting a sub-delegation of powers of this nature.

Finally, order No. 6 of the Potato Board was attacked.
It provides that "for the purpose of establishing a fund in
connection with the scheme, every dealer shall pay to the
Board a charge at the rate of one cent (1c) for every
hundred pounds of potatoes shipped from the province."
As mentioned, neither para. (e) of clause 16, which author-
izes licence fees nor (k) which permits the establishment
of a fund by means of similar fees, was adopted by the
Dominion order-in-council, and I cannot take it that that
express omission can be supplied by either (o) or (p) which
authorize generally such acts as may be considered neces-
sary to the execution of the scheme. On the contrary view,
(o) and (p) would be sufficient in themselves for the entire
administration on behalf of the Dominion; but the order-
in-council specifies with particularity only nine paragraphs
out of sixteen in clause 16 and adopts no other clause. The
assessment is clearly a mode of indirect taxation effecting
primarily a regulation of trade: and as the cases examined
indicate, its application to trade beyond the province puts
it ultra the powers of the Board. f

This order purported to repeal order No. 2 which pro-
vided for a similar assessment and which for the same
reasons was invalid; and the purported preservation in
order No. 6 of unpaid levies under No. 2 likewise fails.

I would, therefore, answer the questions as follows:-
1. Yes.
2. Yes.
3. Except as to sections Nos. 4 and 19, Yes.
4. Except as to orders Nos. 2 and 6, Yes.
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1952 The judgment of Kellock and Locke, JJ. was delivered
P.E.I. by:-

POTATO
MARKETING KELLOCK, J.:-The central question in this appeal is as

BOARD
V. to the respective jurisdictions of Parliament and the pro-

HisLL vincial legislature with respect to regulation of the market-
ing of a natural product. It is now settled that neither
jurisdiction is competent without the other to cover the
entire field of local as well as interprovincial and inter-
national marketing. The limitation upon the legislative
jurisdiction of Parliament was settled by the decisions in
The King v. Eastern Terminal Elevator Co. (1), and A.G.
for B.C. v. A.G. for Canada (2), (Natural Products Market-
ing Act Reference). While on the other hand, the limitation
under which the legislature of a province labours is illus-
trated by the decision in Lawson v. Interior Tree, Fruit and
Vegetable Committee (3). It was pointed out by Lord
Atkin in the Natural Products Reference supra, at 389,
that satisfactory results cannot be achieved by either legis-
lature leaving its own sphere and encroaching upon that
of the other.

The scheme here in question was established by a pro-
vincial Order-in-Council under the provisions of the
Agricultural Products Marketing (P.E.I.) Act (1940) 4
Geo. VI c. 40, as amended in 1950 by 14 Geo. VI c. 18.
The purpose and intent of the statute is stated in s. 4,
ss. 1, to be
to provide for the control and regulation in any or all respects of the
transportation, packing, storage and marketing of natural products within
the province, including the prohibition of such transportation, packing,
storage and marketing in whole or in part.

By ss. 2, the Lieutenant-Governor-in-Council is author-
ized to establish, amend and revoke schemes for the control
and regulation within the province of the transportation,
packing, storage and marketing of any natural products,
to constitute marketing boards to administer such schemes,
and to vest in such boards any powers considered necessary
or advisable for the purpose.

(1) [1925] S.C.R. 434. (2) [1937] A.C. 377.
(3) [1931] S.C.R. 357.
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This statute, with some minor differences, is essentially 1952

in the form of the statute of British Columbia, in question P.E1.
in Shannon v. Lower Mainland Dairy Products Board (1), MARKETINO
which was held to be intra vires of the provincial legislature. BOARD

In that case, after pointing out that it is now well settled H. B.WsLLIS

that s. 91(2) of the British North America Act does not INC.

give the Dominion the power to regulate for legitimate Kellock J.

provincial purposes particular trades or businesses so far
as the trade or business is confined to the province, Lord
Atkin said at p. 719:-

And it follows that to the extent that the Dominion is forbidden to
regulate within the province, the Province itself has the right under
its legislative powers over property and civil rights within the Province.

At p. 720 he added:
The pith and substance of this Act is that it is an Act to regulate

particular businesses entirely within the Province, and it is therefore intra
vires of the Province.

None of the questions on the present reference relates
to the competency of the provincial statute here in ques-
tion, no doubt because of the decision in Shannon's case.

The grounds of attack upon the scheme in the case at
bar are that (a) its whole purpose and result is to control
extra provincial trade; (b) the legislative powers of Parlia-
ment cannot be delegated to a provincial legislature or any
agency thereof; and (c) the taxes imposed by rules Nos.
2 and 6 of the Potato Board are not authorized by the
statute and in any event are indirect.

The provincial Order-in-Council was made on September
5, 1950, subsequent to the Dominion Act which had been
assented to on April 30, 1949, but before P.C. 5159 was
made thereunder on October 25, 1950. With respect to the
second ground of attack, with which I shall deal first,
there is in fact no question here of any delegation of legis-
lative authority by Parliament either to the provincial
legislature or to the Lieutenant-Governor-in-Council.
Neither the Dominion statute nor P.C. 5159 purports to
empower either to do anything. Mr. Farris contends that
the Canadian Act is incompetent to confer any authority
on the provincial board for the reason that the board,
although not a corporation, is an entity apart from its

(1) [19381 A.C. 708.
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1952 members, and the provincial legislature is without legis-
Pa. lative competence to endow it with capacity to accept
AT O powers from Parliament exercisable with respect to inter-

BOARD national and interprovincial trade. He referred to the
V.

H. B. wns judgment of Farwell J. in Taff Vale Ry. Co. v. Amalga-
INC. mated Society of Ry. Servants (1).

Kellock J. In my opinion, the provincial board "is but a name for
the individuals that compose it," to adopt the language of
Atkin L.J., as he then was in Mackenzie-Kennedy v. Air
Council (2). Under the legislation there in question, the
Air Council was given attributes more closely resembling
those of a corporation than in the case of the provincial
board. But, like the board, the Council was not expressly
created a corporation. It was held by all the members
of the court that the Council was not a corporation. Atkin
L.J., in the course of his judgment, pointed out that there
were in existence prior to the Act of 1917, by which the
Air Council was constituted, other statutes expressly con-
stituting department of state, corporations. At p. 534,
after referring to the language of Littledale J. in Tone
River Conservators v. Ash (3), namely, that "To create a
corporation by charter or Act of Parliament it is not neces-
sary that any particular form of words be used. It is
sufficient if the intent to incorporate be evident," the
learned Lord Justice said:

If it had been intended to incorporate the Air Council one would
have expected the well known precedents to be followed with express
words of incorporation, and express definition of the purposes for which
the department was incorporated.

In these circumstances, he found himself unable to find,
in the language employed by the Legislature, "the manifest
intention to incorporate" which Littledale J. thought
essential.

In the case at bar there is, in my opinion, a clear indi-
cation to be found in the legislation that it was not the
intention of the provincial Legislature to incorporate. The
statute of 1940 followed and repealed the earlier P.E.I.
Natural Products Marketing Act (1934) 24 Geo. V c. .17.

By s. 3 of that statute the Lieutenant-Governor-in-Council

(1) [19011 A.C. 426. (2) [19271 2 K.3. 517.
(3) (1829) 10 B. & C. 349 at 384.
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was authorized to establish a board for the purposes of the 1952

statute, and the board, by ss. 6, was expressly made a body PEI.
corporate, but when the Act of 1940 was passed, ss. 6 of MARKETING
the earlier legislation was dropped. A further indication BOARD

of the legislative intention may be gathered from s. 7 of H.B. Wians
the Act to amend the statute law, c. 1 of the statute of 1951, INc.
which adds a new section to the Act of 1940, as follows: Kellock J.

16. No action shall be brought against any person who since the fifth
day of September, 1950, has acted or purported to act or who hereafter
acts or purports to act as a member of any board appointed under or
pursuant to the provisions of this Act for anything done by him in good
faith in the performance or intended performance of his duties under this
Act.

I therefore think that there is no question of incorpora-
tion in the case of the provincial board, and that the prin-
ciple to which Mr. Farris called our attention does not
apply. There is, accordingly, no lack of capacity on the
part of the individuals, from time to time, who make up
the potato board to receive authority from Parliament.

Coming to the scheme itself, it must depend for its
validity upon the provincial statute alone, as the Lieuten-
ant-Governor-in-Council derives his authority to establish
the scheme from that statute and from that statute alone.
Para. 4 of the scheme provides that it shall apply to "all"
persons who grow, pick, store, buy or sell potatoes of any
kind or grade thereof in the regulated area. Para. 16 pro-
vides that the Potato Board shall have certain powers
exercisable "in Prince Edward Island" in relation to the
marketing of potatoes "therein", including the power (a)
to prescribe the manner in which potatoes shall be marketed,
(b) to designate the agency through which potatoes shall
be marketed, (c) to prohibit the buying, selling, packing,
storing or transporting of potatoes which do not conform
to quality standards, (d) to license potato dealers and
determine the amount of licence fees and the terms and
conditions upon which dealers may buy, sell, transport and
otherwise handle potatoes, (e) to fix and collect licence fees
from all or any persons so engaged, (f) to exempt any
person or class from the scheme, (g) to fix the minimum
price or prices at which potatoes may be bought or sold
"in Prince Edward Island for delivery in Prince Edward
Island," (h) to require production of records, (i) to regulate
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1952 the shipment and marketing of potatoes in such manner as
P.E.I. the board may deem advisable, (j) to establish a fund in

POTATO
M ARINc connection with the scheme and to fix and collect charges

BOARD in a similar manner to the collection of licence fees from
V.

I. B. W.us all or any persons producing, packing, transporting, storing
INC. or marketing potatoes. Para. 18 provides that every person

Kellock J. who buys, sells, transports, or otherwise handles potatoes
shall have a licence issued by the board, and no person
may buy, sell, offer for sale, or otherwise deal in potatoes
produced in the regulated area unless he is in possession
of a licence.

On November 6, 1950, the board issued its Order No. 1
providing that no dealer should engage in the marketing of
potatoes without a dealer's licence obtained from the board.
On December 18, 1950, by Order No. 3 the board fixed
certain minimum prices at which potatoes might be bought
from producers delivered at "Prince Edward Island ship-
ping points." Sub-para. 3 provided that from and after
midnight of December 20, 1950, no dealer or other person
should sell or market potatoes on consignment or ship
potatoes "from" Prince Edward Island for sale on
consignment.

On November 6, 1950, Order No. 2 had been passed
levying a charge of one cent for every one hundred pounds
of potatoes "shipped or exported" by dealers "from" the
province, but by Order No. 6 of February 14, 1951, Order
No. 2 was repealed, but the liability of dealers for amounts
then due was preserved. Order No. 6 goes on to provide
that every producer shall pay a levy of one cent per one
hundred pounds of potatoes in respect of "all potatoes sold
or marketed by such producer." Every dealer is to be an
agent of the board for the purpose of collection of this
levy.

By para. 19 the board is authorized to name two repre-
sentatives to act conjointly with representatives named
under the authority of legislation of Nova Scotia and New-
foundland to "regulate and co-ordinate the marketing of
potatoes produced in the said provinces" and in Prince
Edward Island, and to delegate to such committee the
powers of the board.
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In my view, the powers so given go beyond the mere 1952

regulation of the potato trade within the province or car- PE.I.
POTrATOriage thereof from one provincial point to another, and MARKEING

encroach upon the sphere of the regulation of interpro- BoARD
vincial and export trade. There is no attempt to confine H. B. WILLIS

INc.
the scheme or the orders under it to local as distinguished Keiic J.
from export trade, and it is to be remembered, as was -

admitted at the bar, that the business of marketing potatoes
in the province is preponderantly an export business.

The order of the Lieutenant-Governor-in-Council would
appear to have been passed on the theory that in so far
as it went beyond the matter of regulation of purely local
trade, the powers of the board could be supplemented by
an Order-in-Council under the Dominion statute. That
this is so was quite frankly admitted by the Attorney-
General for Prince Edward Island in his argument before
this court. The provincial Order-in-Council is to be judged,
however, on the basis of that which was authorized by the
provincial statute alone, as the competency of the Lieuten-
ant-Governor-in-Council could not be increased by any-
thing which might be done by the Governor-General-in-
Council under the Dominion Act; A.G. for N.S. v. A.G.
for Canada (1). I see no basis upon which the good may
be severed from the bad. I therefore conclude that the
scheme is invalid. While the Dominion Order-in-Council
is valid to clothe the designated individuals with authority
to regulate interprovincial and international trade, it is
clear, in my view, that the orders made by the board apply
and were intended to apply indiscriminately over the whole
field, local, interprovincial and international, and are there-
fore incapable of being supported in the restricted field.

In the result, while it is clearly within the competence of
Parliament and a provincial legislature to authorize an
agency such as the agency contemplated by the legislation
here in question so as to bring about regulation of the
whole field of trade in a natural product, it is necessary
that the Dominion and provincial legislation respectively
be confined to the legislative jurisdiction of each legislature.

(1) [19511 S.C.R. 1.
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While in the Reference re the Minimum Wage Act of
-EI. Saskatchewan (1), it was found possible to construe the

POTATO
MARKETNG legislation there under consideration as applicable only to

V. persons subject to provincial jurisdiction, I do not think
H. B. Wans

Inc. it practicable so to construe the provincial Order-in-Council
Kellock J. here in question, having regard not only to the form of its

enactment but also to its subject matter. The legislative
intention, as expressly disclosed by para. 4, extends over
the whole field of trade, and even if that paragraph could
be written out of the scheme, the same intent is expressed
in sub-paras. (a), (b), (f) and (i) of para. 16. In my view,
to strike out any one or more of these provisions, leaving
the rest standing, would be to rewrite the Order-in-Council,
which I do not think it is open to the court to do.

I would therefore answer questions 1 and 2 in the affirma-
tive, and questions 3 and 4 in the negative.

The judgment of Estey and Cartwright, JJ. was delivered
by:-

ESTEY, J.:-This reference is concerned with the validity
of a plan for co-operation between the Parliament of
Canada and the provincial legislatures in the marketing
of natural products.

The legislature of Prince Edward Island enacted in
1940 the Agricultural Products Marketing (Prince Edward
Island) Act (S. of P.E.I. 1940, c. 40) which authorized the
Lieutenant Governor in Council to set up a scheme for the
marketing of natural products. The language of this statute
anticipated co-operation with the Parliament of Canada.

The Parliament of Canada in 1949 enacted The Agricul-
tural Products Marketing Act (S. of C. 1949 (1st Sess.),
c. 16) designed particularly to make possible co-operation
with the provinces in the marketing of natural products.

The legislature of Prince Edward Island in 1950 amended
(S. of P.E.I. 1950, c. 18) its statute of 1940 in order to
make it more in accord with that of the Parliament of
Canada.

(1) [19481 S.C.R. 248.
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In this reference the validity of the provincial act is not 1952

questioned, no doubt because its provisions are, in all P.EI.
POTATO

material particulars, to the same effect as those of the act MARKING
BOARD

of British Columbia declared to be within the competence v.
H. B. WaWs

of the provincial legislature in Shannon v. Lower Mainland INC.

Dairy Products Board (1). Estey J.
On September 5, 1950, as authorized by the provisions

of the above-mentioned provincial statute, the Lieutenant-
Governor-in-Council, by Order-in-Council, established a
scheme "for the control and regulation within the Province
of the transportation, packing, storage and marketing" of
potatoes. The Order-in-Council also provides for a board
of five members designated as the Prince Edward Island
Potato Marketing Board (hereinafter referred to as the
Potato Board) to carry out the provisions of the scheme.
The board elects its own chairman and may appoint a
secretary-treasurer and such other officers and employees
as the members may deem expedient. In para. 16 in the
Order-in-Council its powers are particularly set out.

The Governor General in Council, under the authority
of s. 2 of The Agricultural Products Marketing Act, passed
P.C. 5159, October 25, 1950, granting to the Potato Board
"cpowers like the powers exercisable by" that board "in
relation to the marketing of Prince Edward Island potatoes
locally within the province" as set out in nine of the sub-
paras. of para. 16 of the scheme under the provincial
Order-in-Council.

The Government of Prince Edward Island referred to
the Supreme Court of that province the following four
questions: (As to which see p. 394).

This is an appeal from the answers given to the questions
by the Supreme Court of Prince Edward Island.

The Agricultural Products Marketing Act is restricted
to the interprovincial and export trade and neither purports
to nor does it interfere with provincial trade as did earlier
legislation declared to be ultra vires. Re The Natural

(1) [19381 A.C. 708; Plax. 379.
60661-7
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1952 Products Marketing Act 1984, as amended, 1985, (1) and
PEI. (2). It is, however, contended that the statute is ultra vires
POTATO

MARKETING in so far as it provides for the delegation of power by the
BOARD

v. Governor in Council as set forth in s. 2:
H. B. Wuns

INC. 2. (1) The Governor in Council may by order grant authority to any

Estey . board or agency authorized under the law of any province to exercise
powers of regulation in relation to the marketing of any agricultural
product locally within the province, to regulate the marketing of such
agricultural product outside the province in interprovincial and export
trade and for such purposes to exercise all or any powers like the powers
exercisable by such board or agency in relation to the marketing of such
agricultural product locally within the province.

(2) The Governor in Council may by order revoke any authority
granted under subsection one.

The Supreme Court of Prince Edward Island concluded
that the Parliament of Canada, in the foregoing s. 2, had
provided for a delegation of a type this Court held to be
ultra vires in A.G. of N.S. v. A.G. of Canada (3). It was
there held the delegation of legislative powers by the
Parliament of Canada to a provincial legislature, or by
a provincial legislature to the Parliament of Canada, of
their respective legislative powers was beyond the com-
petence of these bodies. The problem here presented is
quite different in that it is the delegation by the Governor
General in Council to the Potato Board, an agency created
by the Legislature of the province.

The constitution of this Potato Board is similar to that
of the Labour Relations Board of Saskatchewan in respect
of which Mr. Justice Kerwin, with whom my Lord the
Chief Justice concurred, stated: " * * the Board is a legal
entity, and * * * 'has a right to be heard in Court'" Labour
Relations Board, Sask. v. Dominion Fire Brick and Clay
Products Limited (4).

It is, however, contended that the Parliament of Canada
cannot confer upon this Potato Board the powers the
Governor General in Council sought to do by Order-in-
Council P.C. 5159. Our attention was directed to the

(1) [19361 S.C.R. 398. (3) [19511 S.C.R. 31.
(2) [1937] A.C. 377; Plax. 327. (4) [1947] S.C.R. 336.
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distinction between capacity and powers as expressed by 1952

Viscount Haldane in The Bonanza Creek Gold Mining Co. P.EI.
POTATO

v. Rex (1), where he stated: MARKETING
BoARD

But actual powers and rights are one thing and capacity to accept v.
H1 B. Wniisextraprovincial powers and rights is quite another * * * In the case INC.

of a company the legal existence of which is wholly derived from the -
words of a statute, the company does not possess the general capacity Estey J.

of a natural person and the doctrine of ultra vires applies.

That the legislature appreciated the foregoing distinction
between capacity and powers is evidenced both by the
history of the legislation and the language adopted in the
enactment itself. The legislature, in passing The Agri-
cultural Products Marketing. Act in 1940, repealed (s. 14)
The Natural Products Marketing Act 1934 (S. of P.E.I.
1934, c. 17), which provided that the Lieutenant Governor
in Council might establish a board to be known as the
Provincial Marketing Board and, under s. 3(6) thereof, it
was expressly created "a 'body corporate." In the 1940 act
the Lieutenant Governor in Council was again authorized
to constitute a board to be known as the "Prince Edward
Island Marketing Board" and to "constitute marketing
boards," but it does not contain a provision making either
a body corporate.

The language of the 1940 statute is equally indicative
of the intention of the legislature where, in relation to the
marketing boards, it authorizes only the vesting of powers
therein. S. 4(2), under which the Potato Board was
created, provides that the Lieutenant-Governor-in-Council
"may constitute marketing boards to administer such
schemes, and may vest in those boards respectively any
powers" and again in s. 5 the Provincial Board (which
includes the Potato Board) may be vested with "additional
powers." Then the Lieutenant-Governor-in-Council, in
constituting the board, provided in the opening words of
para. 16 that it "shall have the following powers." What-
ever the precise nature and character of such a statutory

(1) [19161 1 A.C. 566; 2 Cam. 75 at 89.
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1952 unincorporated body, as ultimately determined, may be, it
P.EI. is sufficient here to observe that the legislature, in consti-

one tuting this board as it did, without making it a corporate
V" body, intended that the board should exercise the capacities

H.B.Wnms of natural persons, but restricted the exercise thereof to
INC.
SJ.the powers vested in them as a board. As stated by Farwell

- J., whose language was approved by the House of Lords,
when speaking in reference to an unincorporated body,
"The Legislature has legalized it, and it must be dealt
with by the Courts according to the intention of the Legis-
lature." Taff Vale Railway v. Amalgamated Society of
Railway Servants (1).

It is conceded that the Governor-General-in-Council
might appoint the five individual members of the Potato
Board and vest them with the same powers as set out in
P.C. 5159. When, however, it is appreciated that this
Potato Board is an unincorporated legal entity with the
capacity of a natural person, there appears to be nothing
in principle or authority to prevent the Governor-General-
in-Council designating and authorizing it to discharge such
duties and responsibilities as may be deemed desirable
within the legislative competency of the Parliament of
Canada.

The province, under s. 7 of the provincial act, retains
control over its board. The Governor-General-in-Council
may, of course, from time to time, change, alter or withdraw
any authority it has conferred upon the board under P.C.
5159. The scheme here created is, throughout, a co-
operative effort on the part of the respective governing
bodies in which each maintains its own respective legislative
fields. The board, under the scheme, is responsible to the
respective governments in the discharge of those powers
which each has competently conferred upon it.

The principle of the delegation and imposition of duties
by the Parliament of Canada upon bodies created under
provincial legislation was recognized in Valin v. Langlois
(2). With the greatest possible respect to the learned

(1) [1901] A.C. 426 at 429. (2) (1879) 3 Can. S.C.R. 1.
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judges in the Appellate Court who held a contrary opinion, 1952

I think question No. 1 should be answered in the affirmative. P.E.I
POTATO

The Governor General's Order-in-Council P.C. 5159 MARKETING
BOARD

appears to be within the provisions of the Agricultural V.
II. B. Wints

Products Marketing Act as enacted by the Parliament of INC.
Canada in 1949 and, therefore, the answer to question No. 2 Estey J.

should be in the affirmative.

Under question No. 3, if the Lieutenant-Governor-in-
Council has established the scheme within the limits of the
act of 1940, the competence of which is here not questioned,
it is valid. It is suggested, however, that the Lieutenant-
Governor-in-Council, in passing para. 4 of the scheme, has
exceeded the limits of the power authorized by the pro-
vincial act. Para. 4:

4. This Scheme shall apply to all persons who grow, pack, store, buy
or sell potatoes * * * *

The respective provisions of the scheme must be read
and construed together. The general language setting forth
the scope and application of the scheme in para. 4 must be
read with the provisions of para. 16 granting to the board
its powers. This para. 16 at the outset expressly states:

The Potato Board shall have the following powers exercisable in
Prince Edward Island in relation to the marketing of potatoes therein.

The several powers enumerated in subparas. (a) to (k)
are in accord with the opening words. When, therefore,
the general language of para. 4 is read in relation to the
powers as vested in the board under para. 16, it becomes
clear that it was intended para. 4 should be construed
and ought to be construed to apply only within the field
of competent provincial jurisdiction.

In so far as the Lieutenant-Governor-in-Council, in para.
16(d) and (e), authorized the Potato Board to require
licences and to impose fees therefor, the act was within
the competence of the province. Shannon v. Lower Main-
land Dairy Products Board supra at p. 391:

A licence itself merely involves a permission to trade subject to
compliance with specified conditions. A licence fee, though usual, does
not appear to be essential. But, if licences are granted, it appears to be
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1952 no objection that fees should be charged in order either to defray the
9 ~ costs of administering the local regulation or to increase the general funds

POrATo of the Province, or for both purposes. The object would appear to be in
MABKETING

BoAw such a case to raise a revenue for either local or Provincial purposes.
V.

H. B. WnLLI It was also contended that subpara. 16(k) is invalid.
INC.

SJ.It provides for the establishment of a fund "for the proper
- administration of the scheme" and contemplates that it

shall be fixed and collected in the manner provided by
subpara. 16(e). Such an imposition would appear to be
within the competence of the Province, so long as it is
not made in a manner and an amount that would cause
it to enter into the price of the commodity and, therefore,
to be in reality an indirect tax. Lord Herschell, in relation
to the imposition of a uniform licence fee of $100, when
considering it as a matter of direct or indirect taxation,
stated:

They do not think there was either an expectation or intention that
he should indemnify himself at the expense of some other person. No

such transfer of the burden would in ordinary course take place or can
have been contemplated as the natural result of the legislation in the

case of a tax like the present one, a uniform fee triffing in amount imposed

alike upon all brewers and distillers without any relation to the quantity
of goods which they sell. Brewers and Maltsters' Association of Ont. v.

A.G. for Ont. (1).

The language of para. 16(k) so read and construed does
not appear to be objectionable.

Para. 19 of the scheme provides for an interprovincial
committee "to regulate and co-ordinate the marketing of
potatoes produced" in the provinces of Prince Edward
Island, Nova Scotia, New Brunswick and Newfoundland
and provides that, subject to the approval of the Prince
Edward Island Marketing Board, the Potato Board may
delegate to that committee "such of its powers as it may
deem advisable." This provision contemplates the prov-
inces dealing with interprovincial and export trade and is
beyond the competence of the province to enact. I would,
therefore, answer question No. 3 yes, except para. 19.

(1) [1897] A.C. 231; 1 Cam. 529 at 534.
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The scheme, as constituted by the Lieutenant-Governor- 1952

in-Council, may be valid, and yet the board, in adopting P.E1.
POTATO

orders and regulations, may exceed its authority and it is MARKETING
BOARD

suggested in question No. 4 that the board has done so. The V.
H. B. Wnmis

board has made seven orders, an examination of which INC.
would indicate that all but Orders Nos. 2 and 6 are within Estey J.
the authority of the board. Under Order No. 2 the board -

imposed, for the purpose of establishing a fund in con-
nection with the scheme, upon every dealer a charge or
levy at the rate of one cent for every 100 pounds of potatoes
shipped or exported by such dealer. This Order was
repealed by Order No. 6, but it was provided that any
amount due or accruing due and unpaid under Order No. 2
remained an outstanding liability. Order No. 6 then pro-
ceeded to impose a similar charge or levy of one cent per
100 pounds of potatoes upon every producer in respect of
all potatoes sold or marketed by such producer. It might
be sufficient to say that neither the act nor the scheme
authorizes the Potato Board to make a levy of the sort
contemplated by these Orders, but there is a further objec-
tion to their validity. This charge or levy is in relation
to a sale of potatoes and its nature and character is such
that it would 'be passed on by the dealer as part of, and,
therefore, would enter into, the price of the commodity.
It is, therefore, in substance an indirect tax and cannot
be competently enacted by the province or any agency
thereof. Question No. 4 should be answered yes, except
as to Orders Nos. 2 and 6.

The questions submitted should be answered: Question
No. 1, yes; Question No. 2, yes; Question No. 3, yes,
except as to para. 19; Question No. 4, yes, except as to
Orders Nos. 2 and 6.

Appeal allowed.
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1952 REPORTER'S NOTE: Following the Reference by the
Pai. Lieutenant-Governor-in-Council to the Supreme Court of

MARKETING Prince Edward Island in banco, by order of Campbell C.J.
BOARD the appellant as a representative of the class interested in

1.B. WrLIS maintaining the affirmative of the questions put, and the
INC.
IC respondent as representative of the class interested in

maintaining the negative, were named nominal plaintiff
and defendant respectively. On the fyling of pleadings
it appeared to the Court in banco that questions were raised
as to the validity of Acts of the Parliament of Canada and
the Legislature of Prince Edward Island, and the Attorney
General thereof and the Attorney General of Canada having
been granted leave to intervene at any stage of the pro-
ceedings and the Attorney General of Prince Edward
Island having intervened, and it appearing to the Court
in banco that a conclusive determination of the said ques-
tions by the Court of highest resort was desired by the
parties and that such determination could be more expedi-
tiously obtained by removing the case to the Supreme
Court of Canada, it was ordered by the Court in banco
that the Reference be so removed. Pursuant to this
Court's direction argument as to its jurisdiction was heard
on Oct. 25, 1951. H. F. McPhee K.C. appeared for the
appellant and K. M. Martin K.C. for the respondent.
Judgment was reserved and on Nov. 2, 1951, Cartwright J.
delivered the unanimous judgment of the Court holding
that under s. 37 of the Supreme Court Act an appeal lies
only from the opinion of the highest court of final resort
in the province in any matter referred to it by the Lieuten-
ant-Governor-in-Council and no such opinion having been
pronounced the appeal should be quashed but with no order
as to costs.
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LOUIS PHILIPPE PICARD (Defendant). . .APPELLANT; 1952

* Mar. 24
AND * Jun. 30

PIERRE WARREN (Plaintiff) ............ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

Jury trial, civil-Production of plea after delays have expired-Motion
to fix facts-Whether 80 days elapsed after case stood ready for trial-
When "stands ready for trial"-Whether plaintiff deprived of his right
to jury trial-Tacit consent to extension of delays to pleas-Arts. 195,
205, 207, 442 C.P.

The respondent brought action against the appellant for damages for
personal injuries in September, 1947, and made option in his statement
of claim for a trial by jury. The appellant applied for particulars
which were given only in January, 1948. The plea to the action-
accompanied by a partial inscription in law-was not filed until May 7,
1948. The respondent did not secure a certificate of default.

On a motion made by the respondent for the assignment of the facts to
be inquired into by the jury, the appellant objected that the respon-
dent was in default under Art. 442 C.P., having allowed thirty days to
elapse from the date at which the case stood ready for trial without
proceeding to bring on the trial, that consequently the respondent
was deprived of his right to a jury trial and that the case shouid
proceed in the ordinary manner, i.e., before a judge alone. This
objection was maintained by the Superior Court but dismissed by
the Court of Appeal for Quebec.

Held: The appeal should be dismissed since the respondent was not in
default under Art. 442 C.P. and, therefore, was not deprived of his
right to a jury trial.

Held: The right to a jury trial is an exceptional one under Quebec Law,
the required formalities must be strictly observed and the delay under
Art. 442 is of public order in contra-distinction with those pertaining
to the filing of the pleas which can be extended by the parties or
the Court even after foreclosure.

Held: As soon as the case stands ready for trial-i.e., generally when issue
is joined-and remains thus during 30 days, the right to the jury
trial is lost if the party who asked for it does not during that period
proceed on the motion for the assignment of facts, unless the Court
has granted an extension.

Held: In the present case, as there is no doubt that a tacit consent had
been given for the late filing of the plea and partial inscription in law,
the appellant was not, therefore, foreclosed; and since, under the
circumstances, the inference can be drawn from the conduct of the
parties that, at least up to the time of the filing of that plea and
inscription, there was a mutual understanding not to observe strictlv
the de!ays respecting the filing of pleas, the 30 days period had,
therefore, not yet commenced to run at that time.

* PRESENT: Rinfret CJ. and Kerwin, Taschereau, Kellock and Fau-
teux .1.1

60662-1
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1952 Held also, that a judgment affirming or denying the existence of the right

PARD to a jury trial determines, not a question of procedure, but a sub-
stantive right and also a question of jurisdiction, and is, therefore,

WARREN a "final judgment" within the meaning of that expression as used in
the Supreme Court Act.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing the
decision of the Superior Court and holding that the re-
spondent was not in default under Art. 442 C.P.

John Ahearn, Q.C., for the appellant, As the plea was
not filed within the delay of Art. 197 C.P., the appellant
was in default to plead. He was foreclosed, and the case
was therefore ready for trial and the delay of Art. 442 C.P.
had commenced to run. Dudemaine v. Coutu (2), Mor-
rison v. Montreal Tramways (3), Montreal Tramways v.
Jacques (4), Consolidated Theatres Ltd. v. Nihon (5),
Wise v. Boxenbaum (6) and Hoolahan v. Phee (7).

The right to a jury trial being an exceptional one, the
formalities and the delays must be strictly observed.

"Ready for trial" means ready for the instruction of the
case, that is, the evidence and hearing.

The late filing of the plea with the plaintiff's consent
does not revive the right to the trial by jury which had
expired: Dudemaine v. Coutu (supra) and Hoolahan v.

* Phee (supra). This applies to an express as well as to an
implied consent and the certificate of default is not required.

On the question of the jurisdiction of this Court, it is
submitted that it is a final judgment as it determines a
substantive right in controversy in a judicial proceeding.
The judgment decides that the appellant must be judged
by a jury, which is an exceptional mode of trial in Quebec.
It is final in the sense that it settles definitely and finally
that the case will be heard by a jury. It is also a question
of jurisdiction.

Oscar Drouin, Q.C., for the respondent. The juris-
prudence has been fixed for a number of years to the
effect that "ready for trial" means when issue is joined.
But the Court of Appeal in Quebec in its most recent cases

(1) Q.R. [1951] KB. 554. (4) Q.R. 21, R.P. 310.
(2) [19431 S.C.R. 464. (5) Q.R. 68, K.B. 373.
(3) Q.R. 35, R.P. 219. (6) Q.R. 70, K.B. 9.

(7) Q.R. [1949] K.B. 315.
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has acknowledged that the issue, in spite of the delays 1

provided by the Code, sometimes does not become joined PIcm
solely and automatically by the lapsing of the delays, but W AEN

that sometimes the consents of the parties can extend the -

legal -delays for joining the issue: Parent v. Parent (1).
Once the right to the jury trial is lost, the parties cannot
revive it either by express or implicit consent. But a party
can give to the other a procedural delay which would delay
the commencement of the 30 days.

In the present case, a tacit consent for the filing of all
the proceedings after the delays was given by both parties.
There was a tacit agreement of will between the parties
equivalent to a formal one, and, therefore, the delays of
Art. 442 have not run during the period in question.

On the question of jurisdiction, it is submitted that this
is not a final judgment as this is purely a question of
procedure. The case of Dudemaine v. Coutu (supra) is not
applicable as there the question was not raised and the
appeal was dismissed.

The judgment of the Court was delivered by
FAUTEUx, J.: Par action, prise et signifi6e en septembre

1947, 1'intim6 a rdclam6 de 1'appelant une somme de
$35,050.00, A titre de dommages r6sultant de torts person-
nels et a, en sa diclaration opt6 pour un proces par jury.
Sur 1'existence et la validit6 de l'exercice de ce droit au
procks par jury au temps de 1'institution de l'action, il n'y a
aucune contestation. On a pr6tendu, cependant, que, sub-
s6quemment, I'intim6 aurait fait d6faut de se conformer
aux dispositions de l'article 442 du Code de proc6dure civile
et aurait, pour cette raison, perdu ce droit au proces par
jury, et qu'en cons6quence, la cause doit s'instruire en la
manibre ordinaire, devant un Juge seul. Telle fut l'objec-
tion formul6e par I'appelant A 1'encontre de la motion faite
par I'intim pour la d6finition des faits. Accept6e par la
Cour Sup6rieure, cette pr6tention a 6t6 rejet~e par une
d6cision unanime de la Cour du Banc du Roi, sidgeant en
appel (2). C'est de ce dernier jugement dont se plaint
l'appelant apris en avoir pr6alablement obtenu la per-
mission par jugement de Ia Cour pr6citie.

(1) Q.R. [19511 K.B. 227. (2) Q.R. [19511 KB. 554.
60662-li

435



SUPREME COURT OF CANADA

1952 Au seuil de l'argumentation du m6rite de cet appel s'est
Piec soulev6e la question suivante sur la juridiction de cette

V. Cor
WARREN COUr

FauteuxJ. Le jugement frapp6 d'appel constitue-t-il, au sens de la
- Loi de la Cour Supreme du Canada-telle qu'existant lors

de 1'institution de l'action-un jugement d6finitif, i.e. "une
d6cision qui d6termine en totalit6 ou en partie un droit
absolu d'une des parties au procks dans une proc6dure judi-
ciaire?" Dans la version anglaise, "droit absolu" se lit:
"substantive right".

Le droit au procks par jury,-objet imm6diat du present
d6bat-est, par suite des dispositions du Code de procedure
civile, un droit d'exception dans la province de Qu6bec.
Dans le cadre de cette exception et sujet A 1'observance des
formalitis prescrites A son exercice et h sa conservation, ce
droit demeure intigralement la facult6 accord6e au justi-
ciable de soumettre sa cause au jugement de ses pairs. Aussi
bien une d6cision affirmant ou niant l'existence de ce droit
d6termine-t-elle, non pas une simple question de proc6dure,
mais un droit absolu; et portant de plus sur la comp6tence
du tribunal devant entendre et juger la cause, cette d6ci-
sion dispose 6galement d'une question de juridiction. La
d6cision de cette Cour dans Dudemaine v. Coutu (1) recon-
nait substantiellement ces principes. A la page 468, M. le
Juge Taschereau d~clare:

Le code, en d6cr~tant en quels cas il y aura lieu A ce mode de proces,
a non seulement accord6 un droit aux plaideurs, mais il a aussi conf6r6
une juridiction A douze hommes d'entendre ce litige...

Ces consid6rations, portant sur le droit absolu du plaideur
d'avoir, dans certains cas et h certaines conditions, un procks
par jury, et le droit absolu de tous les plaideurs d'6tre, dans
tous les cas, jug6s par un tribunal comp6tent, suffisent, je
crois, pour conclure que le jugement frapp6 d'appel "d6ter-
mine en totalit6 ou en partie un droit absolu d'une des
parties au procks dans une proc6dure judiciaire". Cette
objection pr6liminaire doit donc 6tre 6cart6e.

Sur le m6rite:
L'appelant soumet qu'au jour de la presentation de la

motion pour la d~finition des faits, I'intim6 ayant laiss6
6couler plus de trente jours, avait encouru la dich6ance
de droit privue en Particle 442 du Code de proc6dure civile.

(1) [19431 S.C.R. 464.
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Aux fins de l'examen et de 1'adjudication de ces priten- 195

tions, il convient d'abord de reproduire au texte la version PicAD
frangaise et la version anglaise de cet article, d'en rappeler W A*

la port6e gin6rale et de preciser, en fonction de cet appel, Fauteux J.
le sens v6ritable de certaines des dispositions de cet article. -

Version frangaise:
442. A d6faut par la partie qui a demand6 le procks par jury de

proc6der sur cette demande dans les trente jours qui suivent celui ob la
cause est mflre pour le procks ou pour un nouveau procks, elle est de
plein droit d6chue de la facult6 de le faire; mais le juge peut, sur demande
faite dans l'intervalle, lui accorder un d6lai additionnel pour raison valable.

L'autre partie peut, dans les quinze jours apris l'expiration de ce dilai,
proc6der au procks par jury.

A d~faut de le faire, dans aucun de ces cas, Ia cause peut 6tre inscrite
pour enqute et audition en la manibre ordinaire.

Version anglaise:
442. When any party who has demanded a trial by jury allows a

delay of thirty days to elapse from any date at which the case stands
ready for trial or for a new trial, without proceeding to bring on the trial,
he is thereupon by the sole operation of law deprived of his right to a
jury trial; but the judge may upon application made within the delay,
extend it for cause shown.

The other party may, within fifteen days from the expiry of the said
delay, proceed to a trial by jury.

If the delay elapses, in either case, without such proceedings being
taken, the case may be inscribed for proof and hearing in the ordinary
manner.

Que le droit au procks par jury soit un droit d'exception,
qu'une stricte observance des conditions auxquelles la loi
l'assujettit soit essentielle son existence et h sa conser-
vation, et que la d6ch6ance 6dict6e de ce droit en soit une
strictissimi juris, sont autant de propositions d6finitivement
fixdes par la jurisprudence et plus particulibrement par la
decision de cette Cour dans Dudemaine v. Coutu.

Le fait qui am~ne cette d6chiance,-1'article 442 le dbcrit
clairement,-c'est l'omission "par la partie qui a demand6
le procks par jury de procdder sur cette demande dans les
trente jours qui suivent celui o la cause est mitre pour le
procs", ou, dans les termes de la version anglaise, c'est le
fait, par la partie qui a demand6 le procks par jury, de
permettre qu'un d6lai de trente jours s'6coule "from the
date at which the case stands ready for trial without pro-
ceeding to bring on the trial."

Reste A priciser le moment ohi la cause est "mfire pour
le procks" et la nature de ces proc6dures qu'il faut, avant
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1 'expiration des trente jours suivant ce moment, commencer
PIcARD A faire pour satisfaire A l'obligation de "procder sur cette
W aREN demande" ou "proceeding to bring on the trial."

Fauteux J. Suivant la jurisprudence, la cause est "mfire pour le
- procks" ou "stands ready for trial" quand la contestation

est li6e. Les parties admettent cette proposition.
G6n6ralement bien fondie, cette interpr6tation cepen-

dant, ne peut 8tre et n'est pas, d'ailleurs, toujours tenue au
strict absolu. II ne fait aucun doute, en effet, que les
expressions "cause mfire pour le procks" ou "ready for trial"
envisagent une situation plus large que celle pr6vue par
1'expression "contestation lie". Ainsi la contestation peut
6tre li6e par la forclusion de r6pondre A une d6fense accom-
pagn6e d'une inscription en droit partielle; mais on ne
saurait, en telle occurrence, pr6tendre, de ce chef, que la
cause est "mfire pour le procks" ou "stands ready for trial"
tant qu'il n'y a pas d'adjudication sur cette inscription car,
aux termes des dispositions de Particle 195 C.P.C.:

Nulle contestation en fait ne peut 6tre inscrite avant le jugement stir
1'inscription en droit, et ce jugement doit disposer de l'inscription en droit
sans ordonner de preuve et sans la r6server au mirite.

C'est d'ailleurs, le point d6cid6 par la Cour d'Appel (La-
mothe, Juge en chef, Lavergne, Carroll, Pelletier et Mar-
tin, JJ.) dans Montreal Tramways Co. v. Hector Jacques
(1), d6cision a laquelle il est r6f6r6 par la m~me Cour dans
Consolidated Theatres v. Nihon (2).

]galement faut-il tenir compte du fait que, suivant ]e
jeu de la proc6dure, il se peut que la cause 6tant devenue
"mure pour le prochs" v.g., par la forclusion de plaider,
cesse de continuer de 1'6tre par suite de la production auto-
ris6e-soit par la permission de la Cour ou par le consen-
tement de la partie adverse-d'un plaidoyer comportant des
faits nouveaux. Dis lors, la cause n'est plus et ne peut
6tre, A raison de cette forclusion ant6rieure, consid6r6e
"mure pour le procks"; et, si moins de trente jours se sont
6coul6s entre le moment oit, d'abord, elle le devint par suite
de la forclusion, et celui oii, subs6quemment, elle a cess6
de 1'6tre, par suite de la production autorisde du plaidoyer,
la d6ch6ance du droit au proces par jury n'a clairement pas
6t6 encourue. Si, au contraire, trente jours se sont 6coul6s
entre ces deux instants, sans que ce d6lai de l'article 442
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n'ait 6t6 prolong4 en vertu de la disposition y contenue, la 1

partie qui a demand4 le procks par jury devient en d6faut PICARD

et la d6chiance de droit est acquise. Dans la premiere de w AREN

ces alternatives, il est vrai que la tenue actuelle du proces Fauteux J.
par jury est virtuellement retardie par suite de ce consen-
tement ou de cette permission relatifs h la production tar-
dive du plaidoyer; mais ce consentement ou cette permis-
sion n'ont pas pour objet ou effet l'extension du d6lai de
trente jours, mais le recul de l'av~nement du fait h compter
duquel seulement la cause devient mfire pour le procks et
h compter duquel uniquement, suivant la loi, il commence
A courir.

Le d6lai qui est d'ordre public est celui 6tabli par I'ar-
ticle 442. Les d6lais ayant trait h la production des plai-
doiries ne le sont pas; le L6gislateur lui-mime permet aux
parties ou au tribunal de les prolonger, mime apris forclu-
sion. (Donolo Inc. v. Joly (1).)

Quelle est la nature des proc6dures qu'il faut commencer
h faire dans les trente jours suivant celui oii la cause est
devenue "mfire pour le procks" pour satisfaire h 'obliga-
tion de "proc6der sur cette demande" ou "proceeding to
bring on the trial?" De toute 4vidence, ces proc6dures ne
peuvent 6tre celles qui sont ant6rieures et qui conduisent
la cause h ce moment ofi elle devient "mfire pour le procks"
puisque c'est pr6cis6ment h partir de cet instant que com-
mence h courir le d6lai pour proc6der h les faire, mais bien
ces proc6dures exclusivement prescrites pour le procks par
jury, indispensables h sa tenue actuelle, ou nicessaires "to
bring on the trial." Ces proc6dures sp6ciales que vise l'ar-
ticle 442 sont done les diverses motions pour d6finir les
faits, former le tableau du jury, fixer la date du procks,
assurer l'assignation du jury et sa composition. Dans
Copland v. Can. Pacific Rly. Co. (2), Sir Alexandre Lacoste,
Juge en chef de la Cour d'Appel, rendant le jugement pour
la Cour, declare A la page 168:

Mon interpr6tation de Particle 442 est la suivante: Les mots "cause
mfire pour procks" doivent s'entendre, quand la cause est prite pour que
l'on prochde au proces par jury. Ce qui comprend les mesures requises
pour en arriver A soumettre la cause au jury, c'est-h-dire la d6finition
des faits, la formation du tableau du jury, la fixation du procks, 1'assi-
gnation du jury et sa composition.

(2) Q.R. (1901) 4 R.P. 163.
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1952 Dans Laurendeau v. Livesque (1), M. le Juge Gagn6, avec
PiEcmw le concours des Juges McDougall, Bertrand et Hyde, repro-

V.
WAR duisant un extrait de ses notes dans l'affaire Hoolahan v.

Fauteux J McPhee, dit:
- La cause est mire pour le procks lorsqu'elle est h cet 4tat qui permet

de faire les proc6dures exig~es par le chapitre 21 du Code. La premire,
c'est Ia motion pour d6finir les faits; puis viennent Ia pr6paration de la
liste des jur6s, I'assignation de ceux-ci, etc.

"Il Bagit done de d6terminer dans cette cause-ci A quel moment
I'intimde aurait pu faire cette motion pour d~finition des faits.

Ainsi, il apparait clairement-et cette conclusion suffit pour
disposer du pr6sent appel-que, des que la cause est de-
venue "mftre pour le procks" et est demeur~e telle pendant
une p6riode de trente jours, le demandeur qui, en sa d6cla-
ration, a demand6 le procks par jury, encourt la d6ch6ance
6dict6e en l'article 442 s'il laisse 6couler cette p6riode sans
proc6der sur la motion pour la definition des faits, a moins
qu'il n'obtienne un d6lai additionnel, A ces fins, sur demande
faite dans cet intervalle.

Ces pr6liminaires de droit 6tant pos6s, examinons les
circonstances et pr6tentions de l'appelant relatives h cette
phase de la proc6dure oii, suivant lui, l'intim6 aurait en-
couru la d6ch6ance de Particle 442. L'intim6 ayant, le
22 janvier 1948, produit les details supplimentaires A la
d6claration, I'appelant devait, dans les six jours subs-
quents, produire sa d6fense. Ce n'est, cependant, que le
7 mai qu'il logeait au greffe un plaidoyer accompagn6 d'une
inscription en droit partielle. II 6tait done, h cette date,
et depuis le 29 janvier, forclos de plaider et, dbs lors, la
contestation 6tait li6e. Et, la cause 6tant mfire pour le
procks, commengait A courir la p6riode de trente jours pour
6tre, celle-ci, 6coul6e dis apris le 28 f6vrier. C'est le jour
suivant le 28 f6vrier que s'6teignait irr6m6diablement le
droit de l'intim6 au proces par jury. Le consentement qu'il
pouvait, apris cette date, donner h l'appelant pour la pro-
duction du plaidoyer et l'inscription en droit partielle, 6tait
efficace h Ia production de ces proc6dures mais ne pouvait
1'8tre k Ia renaissance du droit au procks par jury.

La contestation n'ayant pas 6t6 lide par la production
ponctuelle du plaidoyer, il apparait que la question A d6ci-
der est de savoir si, A la lumibre des dispositions pertinentes
de la loi et d'apris les circonstances r6v6l6es par le dossier,

(1) Q.R. [19501 R.P. 356.

440 [1952



2 S.C.R.] SUPREME COURT OF CANADA

1'appelant a 6, en l'espice, par la seutle omission A produire 1*5
sa dfense dans les six jours suivant le 22 janvier, forclos PICAW
de ce faire. L'article 205, traitant de la forclusion, se lit wARM
comme suit: Fauteux J.

Apris 1'expiration du d6lai pour produire une pice de plaidoirie, la -

partie d~faillante est de plein droit forclose de le faire sans le consente-
ment de la partie adverse ou la permission du juge.

La demande du certificat constatant la forclusion est faite verbale-
ment.

Les dispositions de cet article ont fait l'objet d'une 6tude
particulibre par la Cour d'Appel, dans la cause de Laskiewicz
v. Montreal Tramways Co. (1). Rapport6e en abrig6 seu-
lement, il devient n6cessaire d'en reproduire ici certains
commentaires pris aux notes de MM. les Juges Bissonnette
et Pratte.

M. le Juge Bissonnette:
De cet article, deux d6ductions s'imposent. Tout d'abord, si la forclu-

sion existe de plein droit, il n'en reste pas moins ivident que le code
exige qu'elle soit constat6e par un certificat 6mis, A Ia demande de la
partie adverse, par le protonotaire. Dans l'espice, ceci n'a pas t fait.
En second lieu, cette demande de certificat peut Stre faite, A la discr6tion
et A la facult6 de la partie, et quand elle le juge A propos. Si done, elle
ne fait pas une telle demande, si elle ne fait pas constater la forclusion,
c'est qu'elle entend accorder, du moins implicitement, un d6lai additionnel
A la partie adverse. Comme 1'intimbe a recu par voie de signification,
ces particularitis, qu'elle n'en a pas demand6 le rejet et qu'elle a plaid6
sur icelles, il faut nicessairement d6duire qu'elle estimait, A bon droit
d'ailleurs, qu'il n'y avait pas encore forclusion au sens de Part. 205 C.P.
et qu'elle avait donn6 le consentement privu dans cette disposition pour
6tendre le dilai de production.

M. le Juge Pratte:
II parait clair, A la lecture de cette disposition qu'une partie qui a fait

d6faut de produire une pidce de plaidoirie dans le d6lai fix4 par la loi
n'est pas absolument forclose; le texte dit seulement qu'elle est de plein
droit forclose de le faire sans le consentement de la partie adverse ou la
permission du juge.

Mais les consentements ne sont pas n~cessairement constat~s par 6crit,
ni mgme toujours donn6s en termes expris. Le plus souvent, dans la
pratique, ils sont donnis implicitement et peuvent s'induire de la conduite
de la partie. D'oi 'on voit que la question de savoir si Ia forclusion
a op~r6 dans un cas donni peut donner lieu A des discussions qu'il est
important de pr6venir, pour une bonne exp6dition des affaires.

C'est sans doute pour empicher les d6bats possibles sur ce point, que
l'ancien code exigeait que la forclusion fut demandie et constat6e par
un certificat du protonotaire.

L'ancien code contenait deux dispositions concernant la forclusion:
Particle 137 visait le d6faut de produire le plaidoyer, et Particle 140,
les autres actes de Ia plaidoirie.

(1) Q.R. [19511 K.B. 389.
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1952 Voici le texte de ces deux dispositions:

PICARD 137. Tout plaidoyer au mirite, par voie d'exception ou autrement,
v. doit 6tre produit sous huit jours A compter de la comparution, except6

WARREN dans les cas auxquels il est autrement pourvu dans la section qui pr6cde.

Fauteux J. Si le plaidoyer n'est pas produit dans ce d6lai, la partie adverse peut
- en faire la demande et s'il n'est pas produit avant l'expiration du troisime

pour juridique subs6quent, le protonotaire peut accorder au demandeur
un acte de forclusion.

140. Apris I'expiration de ces d6lais, la partie en d6faut de produire
est de plein droit forclose de le faire sans le consentement de la partie
adverse, ou la permission du tribunal.

Le code actuel n'a pas reproduit 'art. 137. Quant A lart. 140, modifi6
de manibre 4 rendre la disposition applicable au plaidoyer, il est devenu
'art. 205 du code actuel.

Cette dernibre disposition, lorsqu'elle a t6 6dictie, a eu pour effet de
faire disparaitre la nicessit6 de requ6rir le plaidoyer pour pouvoir forclore
le d~fendeur, et ne contenait rien au sujet de la constatation de la for-
clusion. Mais, plus tard, l'article a 6t modifi6 en y ajoutant I'alinda
suivant:

2e par.-La demande du certificat constatant la forclusion est faite
verbalement.

II est vrai que le texte pr4cit6 n'exige pas express~ment que la forclu-
sion soit constat6e par un certificat, mais il implique n~cessairement une
reconnaissance de I'ancienne r~gle d'apris laquelle il fallait faire constater
la forclusion; autrement il ne servirait A rien.

Des commentaires pr6cit6s, il suffit ' la consid6ration de
l'esphce, de retenir qu'on reconnait, au jugement ci-dessus,
que le consentement de la partie adverse-et on peut
ajouter, que 1a permission du Juge-empichent la forclu-
sion; que ce consentement, n'itant pas qualifi6 par le Code,
peut 6tre 6crit, verbal, expris ou implicite. 11 suffit qu'il
soit donn6. II appartient 6videmment A celui qui l'invoque
d'en prouver le fait et cette preuve peut r6sulter de 1'ad-
mission de la partie adverse aussi bien que des pr6somptions
n6es particulibrement, soit de la conduite des parties, de la
correspondance 6changde entre elles, ou encore des circon-
stances r6v6l6es au dossier.

En la prdsente cause, i ne fait aucun doute que, le 7 mai,
I'intim6 a tacitement consenti A la production du plaidoyer
et de 1'inscription en droit partielle. Le dossier ne r6vle
aucune objection de la part de 1'intim6 . cette production,
ni aucun consentement expris ou aucune permission du
tribunal relativement A cette production tardive. A la
v6rit6, 'appelant s'est tout simplement content6 de faire
signifier ces proc6dures par voie d'huissier. A ce moment,
cependant, les trente jours 6taient expires. II devient donc
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n6cessaire de rechercher si ce consentement tacite pr6exis- 1952

tait a l'6coulement de cette p6riode. Le dossier manifeste PIcMD

que 'intim6 n's pas, comme c'6tait son droit, fait constater V.
cette forclusion par l'4mission d'un certificat de d6faut, Fauex J.
certificat qu'il lui 6tait loisible de demander et d'obtenir si, -

v6ritablement, il ne consentait pas a une production tardive
du plaidoyer. II pouvait 6galement, s'il n'avait pas donn6
ce consentement, procider ex parte suivant les dispositions
de l'article 207. (Morrison v. Montreal Tramways (1)). Il
ne 1'a pas fait. L'intim6 avait lui-m~me, ant~rieurement,
bn6fici6 d'un consentement tacite de l'appelant pour pro-
duire, bien apres l'expiration du d6lai fix6, A cette fin, par
la Cour, les details ordonn6s en premier lieu. En fait, il
devait les fournir au d6but de novembre mais ne 1'a fait
que le 12 d6cembre. A tout cela, il faut ajouter que la
d6claration en cette cause comporte prbs d'une centaine de
paragraphes. Qu'on puisse, sous toutes ces circonstances,
d6duire de cette conduite des procureurs l'existence, au
moins jusqu'A ce stage de la proc6dure, d'une entente mu-
tuelle A ne pas s'en tenir A la stricte observance des d6lais
relatifs A la production des plaidoiries, est une inf6rence
qui ne parait pas d6raisonnable. Aussi bien, ne peut 6tre
tenue comme mal fond6e la conclusion unanime A laquelle
en sont venus les Juges de la Cour d'Appel, sur cette
question de fait.

Pour ces raisons, je renverrais I'appel avec ddpens.

Appeal dismissed with costs.

Solicitor for the Appellant: G. Pelletier.

Solicitor for the Respondent: 0. Drouin.

(1) Q.R. (1932) 35 R.P. 219.
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1952 LA COMPAGNIE D'ENTREPRENEURS)
* Mar. 26.27 EN CONSTRUCTION LIMITPE (DE- APPELLANT;
*Oct. 7

FENDANT) ...........................

AND

JEAN JOSEPH SIMARD (PLAINTIFF) ..... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Contract-Sale of steam shovel without certificate of inspection-Whether
sale null ab initio-Whether tender of certificate before judgment was
suficient-Pressure Vessels Act, R.S.Q. 1941, c. 177, s. 12, as amended.

By a written contract, the appellant sold to the respondent a used
pressure vessel, namely, a steam shovel. Pursuant to its undertaking,
the appellant made delivery at the respondent's sand pit. Subse-
quently, the respondent sought, by his action, the annulment of the
sale on the ground that the shovel had been sold and delivered
without the certificate mentioned in s. 12 of the Pressure Vessel Act
(R.S.Q. 1941, c. 177 as amended), which provided that no such vessel
"shall be again commercially dealt with for the purpose of being
again used, before its owner has obtained from the chief inspector a
certificate authorizing the use of the said vessel".

An offer to have the shovel inspected and the certificate delivered was
made by the appellant before filing its plea and was renewed with
the plea. On motion made by the appellant pursuant to Art. 392 C.P.,
two experts were appointed and reported that the certificate could
be issued.

The action was maintained by the Superior Court and by a majority in
the Court of Appeal for Quebec on the ground that the sale in
violation of section 12 of the Act was absolutely null and could not
be validated by the tender.

Held (Rand J. dissenting), that the appeal should be allowed and the
action dismissed.

Per Rinfret CJ.: Section 12 of the Act deals only with commercial sales
and not with a sale of the nature of the one in the present case.
Furthermore, even if this were a commercial sale, the section is not
aimed at the sale itself but at the delivery, and, therefore, at the
most, there would have been a suspensive condition which would
bring the case within the decision of Jean v. Gagnon ([19441 S.C.R.
175), since the certificate was tendered before judgment. But in fact,
since the sale was not affected by the provisions of section 12, the
delivery made satisfied all the obligations of the vendor towards the
purchaser.

Per Taschereau, Estey and Fauteux JJ.: The word "owner" in section 12
of the Act refers to the vendor and, in this case, he had the double
obligation of delivering the shovel and of obtaining the certificate.
Without the certificate, the shovel could not be commercially dealt
with and its sale would be voidable. But since the vendor had

* PRESENT: Rinfret C.J. and Taschereau, Rand, Estey and. Fau-
teux JJ.



2 S.C.R.] SUPREME COURT OF CANADA

tendered the certificate before judgment, he had discharged the 1952
obligation imposed by section 12 and the sale was, therefore, now CI3
complete. D'ENmrasB-

NEURS EN
Per Rand J. (dissenting): Section 12 aims at furnishing the same security CoNsTRuc-

in second hand sales as in the case of new machines and applies to TION
LTfiU

every stage of the sale from the contract to the delivery; and until v.
the certificate is given, the vessel cannot be dealt with commercially SIMARD

and, therefore, the sale was null and void.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), affirming, Gali-
peault JJ.A. and Casey J.A. dissenting, the judgment of the
Superior Court and holding that the sale of the steam
shovel was null.

Roland Fradette, Q.C., for the appellant. Section 12 of.
the Pressure Vessels Act does not impose a prohibition
which would render null and void the sale of the vessels
mentioned therein. In any event, the disposition respecting
the obligation to obtain the certificate, creates at the most
a suspensive condition as regard the delivery of the vessel.
The tender of the certificate was made before the plea to
the merits (Jean v. Gagnon (2)), and the suspensive con-
dition was, therefore, fulfilled. Furthermore, even if the
inspection had been made, the action was at least pre-
mature, since there was no allegation nor evidence that the
condition could not be fulfilled.

Charles Edouard Chayer, Q.C., for the respondent. The
steam shovel which the appellant purported to sell without
the certificate could not by virtue of s. 12 be commercially
dealt with. The vendor has the obligation of obtaining the
certificate and in this case the appellant had to obtain it
before the shovel could be again commercially dealt with.
The violation by the appellant of s. 12 rendered the sale
non-existent because it had no object, the object here being
"hors du commerce", and null ab initio, because it was pro-
hibited by a law of public order. The respondent was
therefore justified in refusing as he did the tender. Any
way this sale is considered, it was not operative and there-
fore the tender had no basis. The case of Jean v. Gagnon
(supra), cited by the appellant, is distinguishable.

(1) Q.R. [19511 K.B. 546. (2) [19441 S.C.R. 175.
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1952 The CHIEF JUSTICE: L'appelante, d6fenderesse en Cour
clE Supirieure, se pourvoit A 1'encontre d'un arr~t de la Cour

'ERE du Banc du Roi (en appel) (1), rendu le 2 mai 1951, reje-
NEUBS EN

OSmuc- tant l'appel d'un jugement prononc6 par la Cour Sup6rieure
T"O a Chicoutimi, et qui a maintenu 1'intim6 dans les conclu-
V. sions d'une action en nul-lit6 d'une vente intervenue entre

SIMARD les parties le 16 fivrier 1948. Les honorables juges Gali-
peault et Casey 6taient toutefois dissidents et ont en cons&-
quence conclu au maintien de l'appel et au rejet de laction
de l'intim6.

11 s'agit d'une convention constat6e par un 6crit sous
seing priv6, en date du 16 fivrier 1948, par laquelle l'appe-
lante vendait A l'intim6 une pelle micanique A vapeur. Le
prix de vente est stipul6 h $2,500, payable $1,000 comptant,
et la balance reprisent~e par trois billets promissoires de
$500 chacun 6ch6ant respectivement les 17 f6vrier, 1949,
1950 et 1951.

L'intim6 a fond4 son action sur Particle 12 de la Loi des
Appareits sous pression (c. 177, S.R.Q. 1941, modifi6e par le
Statut 6, Geo. VI, c. 51). Il se plaint de ce que la pelle A
vapeur, qui est un appareil sous pression, au sens de la Loi,
lui a 4t6 vendue et livr6e avant que 1'appelante ait obtenu
le certificat "D" autorisant I'usage de la machine (art. 15,
par. 4 ajout6 par 6 Geo. VI, c. 51, art. 4).

Voici le texte de cet 'article 12:
12. Tout appareil sous pression usag6, qu'il ait ou non subi des

r6parations, ne peut Stre remis dans le commerce pour servir de nouveau,
A6 moins que son propri6taire n'ait obtenu de 1'inspecteur en chef un
certificat autorisant I'usage dudit appareil.

Le contrat porte que la pelle est vendue sans garantie et
que l'intim6 en prendra livraison dans sa carribre de gravier,
mais "en autant qu'elle fonctionnera." La machine fut en
fait transport~e dans une carribre de gravier appartenant
A I'intim6 et mise en 6tat de fonctionnement.

Le 3 mars 1948, 1'appelante 6crivait elle-mime A F'intim6
et I'informait que la bouilloire de la pelle n'avait pas 6t6
inspect~e pour l'ann6e courante. Elle mentionnait, cepen-
dant, que la pelle avait d6jA 6t6 inspect6e et qu'un certificat
avait 6t6 6mis antdrieurement; elle sugg6rait & V'intim6 de
faire inspecter lui-mame la bouilloire de la pelle et elle lui
r6clamait le paiement de la somme de $1,000, soit la partie
du prix payable comptant, que l'intim6 n'avait pas encore
acquitt6.

(1) Q.R. [1951] K.B. 546.
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Sur r6ception de cette lettre, I'intim6 faisait savoir A 1952
1'appelante qu'il exigeait qu'une inspection soit faite de la CIE

D'ENTEPRE-bouilloire. L'appelante lui rdpondit que l'inspection en NEURS EN

question, pour le passe ou l'avenir, n'6tait pas une obliga- CoNsTuc-

tion que lui imposait le contrat de vente mais que cette LTIZE

obligation incombait h l'acheteur, puisque ce dernier avait V.

convenu de se porter acquireur de la pelle en lib6rant le -
vendeur de I'obligation de garantie. Rinfret CA.

La r6ponse A cette lettre fut faction en nullit6 fond6e
sur la pr6tention que I'appareil sous pression usag6, au sens
de la Loi, aurait td remis dans le commerce pour servir
de nouveau, sans que le certificat pr6vu ait 6t6 6mis.

Apris la signification de Faction, soit le 12 avril 1948,
I'appelante fit venir un inspecteur qui se rendit au lieu oi
se trouvait la pelle h vapeur. L'intim6 refusa d'en laisser
faire l'inspection. L'appelante fit alors signifier A 1'intim6
une mise en demeure et lui fit des offres r6elles dans les
termes suivants: elle offrait de faire inspecter la bouil-loire,
sans admettre toutefois qu'elle y fut tenue, et elle faisait
6galement l'offre des frais de laction avant la production
de la d6fense, ajoutant que, si la bouilloire n'6tait pas dans
les conditions voulues, elle consentirait A 'annulation de la
vente; mais, si le certificat de l'inspection de la bouilloire
6tait 6mis, l'intim6 devait alors se conformer au contrat
de vente et payer la somme de $2,500, selon les termes de la
convention. L'appelante offrait les frais dans une alter-
native comme dans 1'autre.

Les offres furent refus6es et I'appelante les renouvela par
sa defense, consignant en m~me temps la somme de $99.10
pour les frais judiciaires taxables de Faction avant contes-
tation.

Aprbs la production de la d6fense, 1'appelante fit motion
pour faire nommer un expert, sous l'autorit6 des articles 392
et suivants du Code de Procidure Civile. Elle demanda
que 'expert nomm6 fut un inspecteur du Gouvernement
provincial exergant la fonction sous l'autorit6 de la Loi pr6-
cit6e.

La motion ayant t octroye, l'inspection de la bouilloire
fut confide, du consentement des parties, h MM. P.-E.
Bourque et Antonio Bouchard, tous deux inspecteurs des
appareils sous pression & 1'emploi de la province. Les con-
clusions des experts furent en tous points favorables A
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1952 l'6mission du certificat. 11s ajoutbrent que lorsqu'ils con-
Cs naitraient le nom du propridtaire r6el, un certificat "D"

D'ENTREPRE- *
NEURS EN seralt emis pour une p6riode d'un an, tel que requis par la

CONsTRUC- Loi des Appareils sous pression.
TION
LTiE Le seul motif des jugements de la Cour Sup6rieure et de

V
siM RD la Cour du Banc du Roi (en appel) (1) est que l'appelante

Rinfret cj. a fait d6faut de faire inspecter la bouilloire et de fournir le
- certificat privu lors de la vente, qu'il s'ensuit que cette

vente est nulle de nullit6 absolue comme 6tant contraire A
1'ordre public.

La consignation des offres r6elles, la nomination des
experts, la validit6 de leur rapport et le fonctionnement de
la machine ne sont pas en question devant cette Cour.

Toute la preuve a r6v616 que la machine 6tait dans des
conditions normales de fonctionnement et que le rapport
des experts 6tablit sans conteste que la bouilloire, selon
leur propre expression, "est en parfaite condition".

La question se pose donc en droit: La vente que constate
1'6crit sous seing priv6 entre les parties est-elle inexistante,
frapp6e de nullit6 absolue, par cette seule raison que l'appe-
lante aurait enfreint Particle 12 de la Loi des Appareils sos
pression?

L'appelante a pr6tendu devant nous que le d6faut d'avoir
obtenu le certificat prescrit n'entraine aucune nullit6 en
l'espice et que le d~faut de faire 6mettre le certificat ne
cr6e tout au plus qu'une condition suspensive qui n'affec-
terait que la livraison.

Je partage l'opinion exprim6e par les juges dissidents en
appel, le Juge en chef de la province de Qu6bec et M. le
Juge Casey.

J'appuie cette opinion, tout d'abord, sur la nature m~me
du contrat de vente entre les parties. 11 ne s'agit pas ici
d'une convention par laquelle l'intim6 est devenu propri6-
taire uniquement par suite de sa signature. 11 fut convenu
que l'appelante "devra mettre cette pelle en marche, savoir
la transporter sur la propri6t6 de M. Simard, soit dans son
pit de sable, et la laisser en condition de fonctionnement".

."La Compagnie appelante ne garantit aucunement cette
pelle A vapeur; vu que cette machinerie est usag6e, qu'il

(1) Q.R. [19511 K.B. 546.
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est au gr6 de M. Simard de la prendre comme elle sera, 12
rendue dans le pit de sable, en autant qu'elle fonction- CI

D'ENuPE-nera. NEURS EN

Et ce n'est "qu'en consideration des motifs ci-inclus comme
6noncis" que M. Simard s'engage h remettre la somme de LrTA

$1,000, en monnaie, et la balance en trois billets promis- s8uRw
soires de $500 chacun. Rinfret C1.

J'interprte ces stipulations comme voulant dire que la -

vente ne serait compl6tie que lorsque la pelle h vapeur
aurait 6t6 transport6e sur la propri6t6 de M. Simard, A l'en-
droit mentionn6, et que la pelle aurait t mise en condition
de fonctionnement. Ce n'est, en effet, qu'en consid6ration
de ces motifs que M. Simard s'engage h payer. En fait,
nous sommes informis par les offres r6elles que 1'intim6,
mime h la date oii elles furent faites, n'avait pas encore
effectu6 le paiement de la somme de $1,000 auquel il s'6tait
engage.

Je suis d'avis que ce premier motif doit 6tre retenu A
1'encontre de l'intim6.

En second lieu, le texte de 1'article 12 de la Loi des
Appareils sous pression, dont l'intim6 demande l'applica-
tion, 6dicte que tout appareil du genre de celui dont nous
nous occupons "ne peut 6tre remis dans le commerce pour
servir de nouveau". Je ne puis me rendre h l'interpr6tation
que cet article s'applique autrement qu'h une vente com-
merciale. Or, il s'agit ici d'une vente civile. Ce n'est pas,
en effet, pour en faire commerce que 1'intim6 a acquis la
pelle h vapeur.

Ainsi que le fait tris bien remarquer l'honorable Juge
Fernand Choquette dans un jugement rendu en 1'affaire
La Compagnie de Sable Ltie v. Machinerie Moderne Ltie,
qui malheureusement n'est pas rapportie, le mot "com-
merce" dans l'expression de Particle 12 n'a pas le sens du
mot "commerce" dans 1'expression "hors du commerce" de
Particle 1486 C.C., non plus que dans le sens de "commerce"
de Particle 1059 C.C. Il faut, au contraire, lui donner un
sens qui se rapporte au droit commercial.

"L'objet du droit commercial est la spiculation sur les
meubles de toute nature, matibres premibres et produits
fabriquis, que les commergants ach6tent dans 1'espirance
de les revendre plus chers qu'ils ne les ont pay6s; dans
l'article 1128 C.N., ce mot a un sens diff6rent, plus large

60662-2
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1952 et voisin du latin "commercium"; il d6signe la possibilit6
CIE pour une chose de servir d'objet A un acte juridique (Pla-

NENRS EN niol, Trait6 61mentaire de droit civil no 1010."
CONSTRUC-

TION Il n'apparait pas A 1'article 12 que le l6gislateur ait voulu
V.E couvrir toutes les ali6nations (il eut 6t6 trop facile de le

SImAD dire). Par les termes dont il s'est servi, il a voulu limiter
Rinfret c.J. I'effet de la disposition A la "remise dans le commerce"

("commercially dealt with"). On ne saurait dire qu'un
objet est "commercially dealt with" s'il s'agissait d'une
ali6nation A titre gratuit, et-il est presque inutile d'ajouter
-d'une ali6nation de nature non commerciale. Comment
pourrait-on pr6tendre qu'une ali6nation de ce genre remet-
trait l'objet dans le commerce? Ce serait une contradiction
dans les termes.

Encore moins peut-on en venir A la conclusion que l'ap-
pelante aurait vendu une chose "hors du commerce". S'il
s'agissait d'une vente commerciale-ce que nous n'avons
pas ici-il faudrait alors dire qu'un objet qui n'est pas
jusque-l hors du commerce serait plac6 dans cette cat6gorie
par le fait mime de la vente. Mais Particle 12 emploie les
mots: "remis dans le commerce". Pour que 1'appareil soit
"remis dans le commerce", A raison de sa vente, il faudrait
qu'il soit sorti du commerce avant la vente. Or, d'apris
la pritention de l'intim6, c'est la vente elle-meme qui le
met hors du commerce. II ne peut 6tre A la fois, par la
vente elle-mime, et en mime temps "remis dans le com-
merce" avant qu'il en soit sorti.

J'en conclus donc par I'analyse m~me de l'article 12--
peut-6tre que cet article, A cause de sa r6daction, peut
difficilement tre applique meme A une vente commer-
ciale-qu'A tout 6v6nement il ne peut recevoir d'application
A une vente civile.

Ce qui, en plus, d~montre que ce n'est pas l'acte con-
tractuel de vente qui est vis6 par l'article 12 de la Loi des
Appareils sous pression, ce sont les R~glements adopt6s en
vertu de cette Loi conform6ment A I'autorisation donn6e au
Lieu tenant-Gouverneur en conseil A cet effet. Il n'y a qu'A
lire les R~glements no, 64, 65 et 66 pour voir que c'est bien
14 la fagon dont l'article 12 a 6t6 compris, m~me dans le cas
d'une vente commerciale.

[1952
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Ces R~glements se lisent comme suit: 1952

64. Personne ne doit remettre dans le commerce, pour servir de nou- CIE
veau, un r6cipient usag6 sans favoir fait inspecter par un inspecteur. D'ENTEPRE-

NEURS EN65. La personne qui dispose d'un r~cipient doit donner, par 6crit, A CONSTRU-
l'inspecteur en chef, le nom et 1'adresse de la personne A qui le r~cipient TION
sera livr6. LT:E

V.
66. Apris une inspection satisfaisante, I'inspecteur 6met un certificat SIMARD

"D" A la personne A qui le r6cipient sera livr6 pour Atre utilis6. Nul ne -
doit livrer ce r6cipient avant I'6mission du certificat "D". Rinfret CJ.

On voit done, tout d'abord, qu'il faut faire inspecter
I'appareil usag6 avant de le "remettre dans le commerce,
pour servir de nouveau" et que, dans le but de faire effectuer
cette inspection, la personne qui dispose de 1'appareil doit
donner, par 6crit, A 1'inspecteur en chef le nom et l'adresse
de la personne A qui le r6cipient sera livr6. Pour qu'une
personne qui dispose de 1'appareil puisse ainsi donner A
1'inspecteur en chef le nom et l'adresse de la personne A
qui se fera la livraison, il me parait n6cessaire que 1'acte
contractuel soit d6jh pass6. Je ne vois pas comment le
vendeur pourrait accomplir cette formalit6 avant la vente.
Mais, surtout, l'on remarquera que le R~glement no 65 ne
parle pas de vente mais de livraison.

D'ailleurs, le Riglement no 66 est encore plus cat6gorique.
L'inspecteur, apris une inspection satisfaisante, 6met le
certificat "D", non pas au vendeur mais A l'acheteur ("A la
personne h qui le r6cipient sera livr6, pour 8tre utilis6");
et ce rbglement ne dit pas que la vente ne doit pas 6tre
effectude avant I'6mission du certificat "D", mais simple-
ment: "Nul ne doit livrer ce r6cipient avant l'6mission du
certificat "D"."

C'est done avec raison, suivant moi, que 1'honorable Juge
Choquette, dans la cause d6ji cit6e, fait remarquer que,
d'apris ces textes, les formalit6s prescrites sont subsiquen-
tes A la disposition de l'appareil; qu'elles ne doivent pr6-
c6der que la livraison et que, par cons6quent, elles ont tout
au plus 1'effet d'une condition suspensive, avec le r6sultat
que, la condition 6tant accomplie, elle a un effet r6troactif
au jour auquel l'obligation a 6t contract6e (C.C. 1085).

A plus forte raison cela doit-il Stre dans un contrat
comme celui qui nous occupe, oil la vente n'a pas 6t0
parfaite par le seul consentement des parties et n'a pas
eu pour effet de transmettre la pelle A vapeur imm6diate-
ment, puisque le vendeur s'ftait oblig6 A la transporter sur

60662-21
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1952 la propri6t6 de 1'intim6, A la mettre en marche, A "la laisser
cIE en condition de fonctionnement", et que l'intim6 n'en de-

D'ENTREPRm
NEUBS EN venait propri6taire que lorsqu'elle serait "rendue dans le

CoNamuc- pit de sable et en autant qu'elle fonctionnera".
TION
usr J'en arrive done A la conclusion qu'il est erron6 d'inter-

r, priter Particle 12 comme s'adressant A une vente de la

nature de celle que nous avons dans le cas actuel, parce
que c'est une vente non commerciale. Mais en plus qu'en
appliquant cet article A la lumibre des R~glements no, 64,
65 et 66, mime s'il s'agissait d'une vente commerciale, ce
n'est pas la vente qui est vis6e par Particle 12, c'est la
livraison. Ce ne serait done pas i'acte contractuel qui serait
vici6 par 1'absence d'un certificat d'inspection antirieur A
cet acte et la vente ne serait pas d6fendue. La livraison
seule le serait. Tout au plus y aurait-il done condition
suspensive qui ferait tomber la cause actuelle sous l'arrit
de cette Cour dans 1'affaire de Jean v. Gagnon (1). Dans
ce cas, les offres r6elles de l'appelante auraient t6 faites
en temps utile et l'intim6 aurait dfi les accepter. Mais je
dirais plut6t, en 1'espbce actuelle, qu'entre les parties, la
vente n'6tant pas affect6e par Particle 12, la livraison effee-
tu6e par l'appelante satisfaisait A toutes les obligations du
vendeur vis-A-vis de l'acheteur. Seule la livraison aurait
eu lieu avant l'obtention du certificat et pourrait, m6me en
matibre commerciale, constituer une infraction technique
A la loi, qui n'aurait pas pour effet d'annuler cette livraison,
mais tout au plus de rendre le vendeur passible des p6na-
lit6s imposdes par la Loi des Appareils sous pression.

J'infirmerais le jugement de la Cour Sup6rieure et celui
de la majorit6 de la Cour du Banc du Roi (en appel), et,
adoptant les raisons ci-dessus mentionn6es, ainsi que celles
de 1'honorable Juge en chef de la province de Qu6bec et de
M. le Juge Casey, je maintiendrais les offres rielles de
l'appelante et je rejetterais l'action de l'intim6, avec les
d6pens de la Cour Sup6rieure A partir du moment oii les
offres furent faites, ainsi que ceux de la Cour du Banc du
Roi (en appel) et de la Cour Supreme du Canada.

The judgment of Taschereau, Estey and Fauteux JJ.
was delivered by

TASCHEREAU, J.-Le Tres Honorable Juge en chef a
expos6 les faits d'une fagon complite, et il est en cons6-
quence inutile de les relater de nouveau. Je d6sire cepen-

(1) [19441 S.C.R. 175.
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dant ajouter quelques notes pour pr6ciser les raisons pour
lesquelles je crois que le pr6sent appel doit 6tre maintenu. CNE

La Loi concernant Les Chaudibres t Vapeur et les Appa- NEUS EN

reils sous Pression (S.R.Q. 1941, c. 177 telle qu'amendde coNSTU-

par 6 Geo. VI, chap. 51), pr6voit que quatre formes de LAN
certificats peuvent 6tre 6mis, d~signis comme suit: Smmn

10 Le certificat "A" 6mis pour I'approbation de la construction des -
appareils sous pression aprbs v6rification de tous les plans et devis etTaschereau J.
inspection finale desdits appareils A 1'endroit de la fabrication;

20 Le certificat "B" 6mis pour Papprobation de I'installation des
appareils sous pression, avant qu'ils soitnt utilis6s dans leur lieu d'op6-
ration;

30 Le certificat "C" 6mis lors de l'inspection annuelle des appareils
sous pression;

40 Le certificat "D" 6mis pour tout appareil usag6 avant sa remise
dans le commerce.

C'est ce quatribme paragraphe qui nous int4resse, car il
s'agit dans l'occurrence d'un appareil usag6, et dans ce cas,
Particle 12 de la Loi trouve son application. II se lit ainsi:

12. Tout appareil sous pression usag6, qu'il ait ou non subi des
r6parations, ne peut 6tre remis dans le commerce pour servir de nouveau,
A moins que son propri6taire n'ait obtenu de I'inspecteur en chef, un
certificat autorisant l'usage dudit appareil.

Lorsque la Compagnie appelante a vendu h 'intim6, pour
la somme de $2,500, cette pelle A vapeur usag6e, qui est
1'objet de ce litige, elle avait donc la double obligation de
livrer 1'objet vendu, et -d'obtenir de l'inspecteur en chef le
certificat "D" autorisant sa "remise dans le commerce".
Il ne fait pas de doute que le mot "propri6taire" que l'on
trouve A 1'article 12 de la Loi signifie bien le "vendeur".

Cependant, l'appelante n'a pas rempli cette obligation
qui lui incombait et qui lui 6tait impos6e par la loi, mais
sur reception de 'action en annulation de vente que l'intim6
a dirigde contre elle, le 24 mars 1948, elle a offert de faire
inspecter la pelle A vapeur afin d'obtenir le certificat requis,
et de payer les frais de Faction. Vu le refus du d6fendeur
d'accepter ces offres, I'appelante a produit son plaidoyer
dans lequel les offres ont t6 renouvel6es avec consignation.
Lorsque la d6fense fut produite, 1'appelante fit motion pour
obtenir une expertise, et MM. P.-E. Bourque et Antonio
Bouchard, inspecteurs du Gouvernement provincial, furent
nomm6s de consentement. Le rapport fut A l'effet qu'ils
6taient d'opinion que le certificat "D" pouvait 6tre 6mis
vu que la pelle m6canique rencontrait toutes les exigences
de s6curit6 voulues.
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1952 La cause se r6sume donc A une question de droit, et j'en
ClE suis venu A la conclusion suivante: Il s'agit, je crois, d'une

E"R"E- vente A laquelle une charge ou une obligation accessoire
CONTRuc- a 6t6 ajoutie par la loi, et imposie au propri6tarie. C'est

lui qui doit voir h ce qu'un certificat soit 6mis, A d6faut de

sI RD quoi, la pelle m6canique ne peut 6tre livr6e si elle "doit
- servir de nouveau". Si 1'appelante n'avait pu obtenir ce

Tauebereau Jcertificat, condition essentielle h la remise de l'objet usag6
dans le commerce, la vente eut t6 annulable, mais en
l'obtenant, elle l'a compl6t6e, et s'est lib6r6e de l'obligation
impos6e par Particle 12 de la Loi.

I1 me semble difficile de concevoir une autre solution
pour d6terminer le pr6sent litige. Il faut de toute n6cessit6
que le vendeur d'un appareil sous pression usag6 trouve en
premier lieu un acheteur A qui I doit remettre le certi-
ficat "D", auquel est subordonnie la livraison de l'objet
vendu.

Sur r6ception de Faction, I'appelante -a offert la pelle
m6canique, s'est d4clar6e pr~te A fournir le certificat, et a
consign6 les frais encourus. L'offre du certificat est venue
aprbs I'action, mais ceci ne peut affecter le sort de la cause.
Tant que le jugement n'6tait pas prononc6 annulant le
contrat pour d6faut par 1'appelante de remplir son obliga-
tion, celle-ci pouvait compl6ter son titre. (Jean v. Gagnon
(1)). Dans cette cause, cette Cour a confirm6 la jurispru-
dence et l'opinion unanime des auteurs. Ainsi, dans Ga-
gnon v. La Coopgrative Fidgrie de Qu6bec (2), M. le Juge
Dorion, parlant pour la Cour d'Appel, a dit ce qui suit:

L'intimbe pr6tend de son cit6 qu'elle n'est pas dans le cas de Particle
1092 et que, admettant qu'il y a lieu A l'annulation du contrat par suite
de son d6faut d'en ex6cuter les obligations en n6gligeant de donner les
garanties promises, cette annulation en vertu du pacte commissoire tacite,
n'a pas lieu de plein droit, que par cons6quent, elle peut, en excutant
son obligation avant que jugement intervienne, empicher cette annulation
et se privaloir de son droit de payer par anticipation et de d6duire
l'int6r~t.

Cette distinction est parfaitement juridique et elle est admise par la
doctrine frangaise cite par I'intim6e.

Planiol (Vol. 2, 8e 6d., page 437) s'exprime dans les
termes suivants:

La r6solution, 6tant I'oeuvre du juge, et non de I volont6 des parties,
ne se produit qu'au moment du jugement... le d6fendeur peut jusqu'au
jugement empicher la rdsolution par une offre d'ex6cuter son engagement.

[1952454

(1) [1944] S.C.R. 175 at 188. (2) Q.R. [1926] KB3. 59.
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C'est aussi 1'opinion de Baudry-Lacantinerie (Des Obli- 1952

gations, Vol. 2, page 189) o~i l'on trouve: oE
Au contraire, lorsque les stret6s promises n'ont pas t fournies, ce EN

fait peut 6tre rdpar6 aussi longtemps qu'un jugement n'est pas venu CONSTRUC-
d6clarer Ia dette exigible, et, par suite, tant que cette d6cision n'a pas TION

& rendue, le d6biteur peut, en ex6cutant sa promesse, 6viter la dich& LTn
ance, etc., etc. V.

SIMMiW
Je suis donc d'opinion que le present appel doit 8tre Techereau J.

maintenu et l'action rejetie. Sur r6ception du certificat -

"D" auquel il a droit, et qui lui a 6t6 offert, 1'intim6 devra
prendre livraison de la pelle m6canique et en payer le prix
suivant les termes du contrat intervenu. L'intim6 devra
6galement payer les frais de toutes les cours, sauf ceux
encourus jusqu'apris plaidoyer en Cour Sup6rieure.

RAND J. (dissenting): The primary effect of the statute
seems to me to be beyond doubt; to require as a condition
of being an article of commerce that every new pressure
vessel be built according to plans registered in the Depart-
ment and under inspection authorized either by the pro-
vincial law or the law of the place of construction outside
the province. The provisions contemplate construction,
installation and operation; and they are designed to secure
the safe condition of every vessel at the moment of sale.

Then section 12 deals with second hand or used vessels
and declares,

Tout appareil sous pression usagg, qu'il ait ou non subi des reparations,
ne peut Stre remis dans le commerce pour servir de nouveau, b moins que
son propridtaire n'ait obtenu de I'inspecteur en chef, un certificat autorisant
I'usage dudit appareil.

"Ptre remis dans le commerce pour servir de nouveau"
means, in my opinion, to be made an authorized subject-
matter of legal dealing; and it applies to every stage of
sale from the contract to the delivery. To treat these two
latter features, for the purpose of construing the statute,
as severable, is to introduce a conception which the statu-
tory language does not justify. What is aimed at is to fur-
nish the same security in second hand sales as in the case of
new machines; and until the certificate is given the vessel
cannot, in any respect, be dealt with commercially.

I would dismiss the appeal with costs.
Appeal allowed with costs.

Solicitor for the Appellant: R. Fradette.
Solicitor for the Respondent: C. E. Chayer.
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1952 LA SOCITE IMMOBILIfRE MAI-
APPELLANT;*

* Mar.25 SONNEUVE LIMITE (PLAINTIFF)..
*Oct. 7

AND

LES CHEVALIERS DE MAISONNEU- RESPONDENT.

VE (INTERVENANT) ..................

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Intervention-Aggressive-Main action having been dismissed, does inter-
vention fall--Whether that is a question of practice and procedure.

The appellant brought action to have a lease declared null. The trial
judge dismissed the action on the ground that it was a nullity
ab initio since it had been taken against the mandataries instead of
against the mandator. The respondent intervened in the action and
asked to be declared the owner of the property in question. This
intervention was also dismissed by the trial judge on the ground
that it had to fall with the main action. There was no appeal from
the judgment on the main action, but the respondent appealed with
success the dismissal of the intervention.

Held, that the appeal should be dismissed and the intervention maintained.

Per Curiam: On the merits of the intervention, the respondent was
justified in claiming title to the property.

Per Rinfret C.J., and Cartwright J.: The question as to whether an
intervention of the nature of the one in the present case should
fall ipso facto when the main action is dismissed is merely a question
of practice and procedure, and there are here none of the special
circumstances which would warrant this Court in changing its
invariable practice not to interfere in such a matter.

Per Taschereau and Rand JJ.: The intervention in the present case
determines the substantive right of the respondent to have its aggres-
sive intervention declared well-founded notwithstanding the dismissal
of the main action. Such an intervention, in contradistinction with
the ordinary accessory intervention, does not necessarily suffer the
fate of the main action; it is, therefore, more than merely a question
of practice and procedure.

Per Kellock J.: The contention that the intervention was not the proper
way for the respondent to proceed involves merely a question of
procedure.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), reversing the
decision of the Superior Court and holding that the inter-
vention made in this case did not fall with the dismissal
of the main action.

* PRESENT: Rinfret CJ. and Taschereau, Rand, Kellock and Cart-
wright JJ.

(1) Q.R. [1951] K.B. 432.

456



2 S.C.R.] SUPREME COURT OF CANADA

Ubald Boisvert for the appellant. The deed was a true 1952

lease and nothing more. After the fulfilment of the con- Socmrs

ditions of the lease, the respondent would stop paying rent MAMOBI

but would still have to pay the taxes and the maintenance. NEUVE
LTAE

It would become the owner but title would remain in the v.
hands of the appellant as trustee, since the respondent has CHEvAlER
not the legal capacity to acquire property. MAISON-

To deal with the respondent's intervention, one must
consider it as an action for conveyance of title, and if the
tender is insufficient, as it is in this case, the procedure in
conveyance must fail. Furthermore, having been filed
before the incorporation of the respondent, the intervention
is null.

The lease has the character of absolute voidness ab
initio since the council has never been incorporated, is not
a civil person and has no legal status. According to Art.
984 C.C., in order for a bilateral contract to be valid, both
parties signing up to it must have a legal capacity to do so.
Owing to the fact that the council never had a legal capa-
city to enter into a contract, it never was in a position to
give a legal consent to the lease. And chaper 99 of
12 George VI cannot have the effect of giving validity to
a lease void ab initio.

L. E. Beaulieu, Q.C., and P. Ferland, Q.C., for the res-
pondent. This is a matter of practice and procedure and
following its jurisprudence on such a matter, this Court
should not reverse the Court of Appeal.

In the aggressive intervention, the intervenant claims
the right which is disputed between the two parties as his
own. In the conservatory intervention, the intervenant
takes sides with one of the parties and his intervention
naturally follows the result of the action.

This is an aggressive intervention. In France and in
Quebec, it may survive irrespective of the destiny of the
action if that action is dismissed, except for a nullity ab
initio (which is not the case here). The action was not
null but simply defective because every member should
have been sued.

The intervention was well-founded. The tender was
sufficient to cover all that was due as far as the appellant
permitted the respondent to find out what was due. The
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1952 appellant is estopped from contending that the tender was
socitA not sufficient since he refused to give the information. All

IMMOBrmhnR
MBREo- the obligations of the deed were fulfilled.

LA The judgment of the Chief Justice and of Cartwright J.
V. was delivered byCHEVALIERS

DE The CHIEF JUSTICE: Je ne puis voir dans cet appel qu'une
MEUSN question de pratique et de proc6dure.

Je ne trouve pas nicessaire d'exposer les faits de la cause,
qui sont d'ailleurs assez compliqu6s.

II suffit de mentionner que 1'appelante s'est port6e de-
manderesse en Cour Superieure pour faire dire et d6clarer
qu'un certain bail fait et pass6 le 24 octobre 1938 entre
elle et le Conseil Maisonneuve no 1787 de I'Ordre des Che-
valiers de Colomb itait nul A toutes fins que de droit.

Ce bail 6tait sign6 uniquement par Lucien B61iveau et
Ambroise Gagnon. En consequence, I'action 6tait dirigde
uniquement contre ces deux messieurs.

Lucien B61iveau s'en rapporta A la justice en d6clarant
qu'il n'entendait pas contester la poursuite de l'appelante.
Ambroise Gagnon produisit une d6fense oii il all6guait,
entre autres, qu'en signant le bail (qui 6tait en r6alit6 une
promesse de vente) il n'avait agi que comme le mandataire
du Conseil Maisonneuve des Chevaliers de Colomb, qu'il
avait d6nonc6 son mandat A 1'appelante et qu'il n'existait
aucun lien de droit entre lui et cette dernibre.

Le juge de premire instance fut d'avis qu'il 6tait mani-
feste que Faction 4tait "dirigde contre deux mandataires
connus comme tels de la demanderesse. Il est incontestable
qu'au temps de cette Convention, le Conseil de Maison-
neuve no 1787 des Chevaliers de Colomb n'6tait pas incor-
por6 tel que le croyaient les deux parties a l'acte, et que
ce groupement, comme tel, n'avait aucune existence juri-
dique".

C'est pour cette seule raison que Faction contre les d6-
fendeurs originaires devait 6tre renvoyee, vu que la de-
mande 6tait irr6gulirement form6e et que les vices dont
elle 6tait affect6e la frappaient de nullit6 ab initio (Chali-
foux v. C6td (1)). En cons6quence, sur le plaidoyer du
d6fendeur Gagnon, Faction fut rejetde avec d6pens.

(1) Q.R. (1944] K.B. 82.
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Mais, dans l'intervalle, les Chevaliers de Maisonneuve 1952

ayant 6t6 constitu6s en corporation par I'acte sp6cial de la SociesT

Lgislature provinciale sanctionn6 le 11 mars 1948 (n.b. MAEON-

1'action contre les mandataires 6tait dat6e du 27 janvier NEuvE
LTfE

1948) sont intervenus dans la cause, et, apris avoir fait V.
recevoir leur intervention, conclurent A ce qu'il soit d6clar6 CHEVEas
qu'ils avaient pleinement satisfait et au-deli aux conditions MIsON-

stipul6es dans la Convention du 24 octobre 1938 pour de-
venir propridtaires absolus des immeubles d6crits dans i'in- Rinfret Ci.

tervention et qui faisaient I'objet de cette Convention, et
demand~rent qu'il soit constati qu'ils 6taient devenus les
propridtaires absolus depuis le 14 octobre 1947. Avec 1in-
tervention is consignaient en Cour un montant de $4,009.25,
sauf h parfaire si besoin 6tait, et ils demandaient que leurs
offres soient d6clar6es valables, suffisantes et lib6ratoires;
que 1'appelante fut condamn6e h leur passer titre suivant
la Convention de promesse de vente dont il s'agit, faute
de quoi, que le jugement A intervenir 6quivaille A titre au
profit des intervenants h toutes fins que de droit.

La Cour de premire instance ne se prononga pas sur le
m6rite de l'intervention. Elie fut d'avis que, comme la
demande principale 6tait rejet6e, I'intervention devait tom-
ber avec elle et elle i'a rejet6e sans frais, tout en r6servant
les recours de l'intervenante.

Il n'y eut pas d'appel sur 1'action principale. Seuls les
Chevaliers de Maisonneuve en appelbrent du jugement. I
ne s'agissait donc plus que de savoir si, en vertu de la pro-
c6dure dans la province de Qu6bec, le renvoi de la demande
principale devait entrainer ipso facto le rejet de l'inter-
vention.

La Cour du Banc du Roi (en appel) (1), dicida que non
et faisant droit A l'appel elle statua que 1'intervention de-
vait 6tre maintenue. Ce jugement fut unanime.

II s'ensuit que sur la question que seul a d~cid6e le juge-
ment de premibre instance, A savoir que 1'intervention
tombait par le fait m6me que Faction principale avait t6
rejet6e, la Cour d'appel fut d'avis contraire et elle proc6da
iL maintenir les conclusions de 1'intervention.

A mon avis, cette question de savoir si, dans la province
de Qu6bec, en vertu du Code de Proc6dure, une interven-
tion du genre de celle qui est maintenant devant nous

(1) Q.R. (19511 K.B. 432.
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1952 tombe ipso facto d~s que 1'action principale est rejet6e est
socrtrf uniquement une question de pratique et de procedure. Or,
IMMOIRE i est de la jurisprudence invariable de la Cour Supreme
NEUVE du Canada qu'en pareille matibre "although having an

V. appellate jurisdiction, the Supreme Court will not exercise
CHEL:RS it in matters relating to the practice and procedure of the

MAISoN- Courts below except under special circumstances."
NEUVE

Nous ne discernons aucune circonstance sp6ciale dans
Rinfret CJ. Il'espece qui nous est soumise. Le savant procureur de

1'appelante n'en a pas mentionni6 et nous ne voyons au-
cune raison pour que cette Cour se d6partisse de sa pra-
tique constante et invariable (Voir Cameron-"Supreme
Court Practice and Rules", 3e 6d., p. 77 et suivantes, oit
toute la s6rie des dcisions de cette Cour est collationnie).

L'effet de notre jugement sur cette question n'est pas
que nous nous pronongons dans le sens de la d6cision de la
Cour Supirieure ou dans celui de la d6cision de la Cour du
Bane du Roi; il est seulement que, 6tant d'avis qu'il s'agit
d'une question de proc6dure, nous suivons la jurisprudence
traditionnelle de la Cour Supreme de ne pas intervenir
dans les arrits des Cours d'appel provinciales en matibre de
pratique et de proc6dure.

Nous devons done maintenant procider a consid6rer le
m6rite de l'intervention des intim6s.

La Cour du Banc du Roi 1'a envisag6e comme ce qu'elle
a appel6 une intervention agressive. En effet, ses conclu-
sions ne se bornent pas A demander le rejet de l'action
principale. Aprbs avoir demand6 acte des offres au mon-
tant de $4,009.25, sauf A parfaire, que les intim6s ont con-
sign6es au greffe de la Cour, elle demande que, ces offres
6tant declardes valables, suffisantes et lib6ratoires, il soit
statu6 que les intervenants ont pleinement satisfait et au-
delh aux conditions stipuldes dans la Convention du 24
octobre 1938 pour qu'ils deviennent propri6taires absolus
des immeubles dont il est question dans la cause; que, de
fait, ils en sont devenus les propriftaires, ainsi que tous les
membres qui font partie des Chevaliers de Maisonneuve,
et ce depuis le 14 octobre 1947; que la Soci6t6 Immobilibre
Maisonneuve Limit6e soit condamn6e h passer titre aux

demandeurs, suivant la Convention susdite, et qu'il soit
enjoint a cette Soci6t6 de signer, dans un d6lai imparti,
l'acte de vente produit avec la d6claration, ou tout autre

[1952460
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acte au mgme effet, faute de quoi, le jugement & intervenir
6quivaudra A titre au profit des intervenants, A toutes fins soMrT
que de droit. MAISON-

NUVB
L'intervention contient une conclusion subsidiaire r4cla- ILrAe

mant un montant de $305.15 que la Cour du Banc du Roi ALW
n'a pas cru devoir accorder. DE

MAISN-
La question de proc6dure 6tant 6cart6e, il convient de NEUE

statuer sur les conclusions ci-dessus mentionn6es et c'est ce RinfretcJ.
qu'a fait la Cour d'Appel en d6clarant les offres et consi-
gnations des intervenants bonnes, valables et suffisantes et
en ordonnant h la Soci6t6 Immobilibre Maisonneuve Li-
mit6e de signer, en faveur des Chevaliers de Maisonneuve,
1'acte de vente produit avec 1'intervention, avant le 15 juin
1951, h d6faut de quoi le jugement 6quivaudra A 1'acte de
vente.

A vrai dire, ce r6sultat ne pouvait offrir le moindre doute,
car lorsque la Socit6 Immobilibre Maisonneuve Limitie, le
4 mai 1939, acheta l'immeuble dont il est question, elle le
faisait pour le compte des Chevaliers de Maisonneuve. En
realit6, la Soci6t6 Immobilibre Maisonneuve Limit6e n'a
6t0 formie, au sein du groupe connu sous le nom de Che-
valiers de Maisonneuve, que dans le but d'acquirir 1'im-
meuble dont le Conseil 6tait d6ji locataire et de le trans-
mettre ensuite aux intervenants dis que certaines forma-
lit6s auraient 6t0 remplies. Mais les intervenants n'avaient
pas encore, h ce moment-lh, t6 constitu6s en corporation;
ils ne 1'ont t que par une loi sanctionn6e le 11 mars 1948,
et c'est A la suite de cette incorporation qu'ils ont produit
leur intervention.

Aux termes mimes de la loi qui les incorporait, les Che-
valiers de Maisonneuve 6taient investis de tous les droits
que le Conseil poss6dait depuis 1935, s'il avait eu alors la
personnalit6 juridique et notamment des droits pouvant
r6sulter de la Convention du 24 octobre 1938.

L'attitude adopt6e par la Soci~t6 Immobilibre Maison-
neuve Limit6e a donc un caractbre quelque peu ironique
lorsqu'au lieu de se conformer A cette Convention par la-
quelle elle servait de truchement pour les intervenants, elle
entreprit de contester 1'intervention et s'est refus6e h c6der
I'immeuble aux Chevaliers de Maisonneuve.
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1952 - a pu y avoir certaines obligations mises h la charge
SOCIATA du Conseil par la Convention du 24 octobre 1938 qui

IMMOB3ILIkRE )
MA RON- n auralent pas Wt suivies A la lettre pendant que le Conseil

E lui-m~me, pr6dicesseur de la corporation constitu6e par laLTAE
v. Joi du 11 mars 1948, avait la jouissance de l'immeuble,

CHEVALIERS
DE mais jamais la Socidte Immobilibre Maisonneuve Limit~e

MAISON- ne s'en est plainte qu'A la fin de janvier 1948. II 6tait alors
NEUIVE

NV manifestement trop tard pour protester contre un 6tat de
Rinfret c. choses qu'on avait non seulement tol6r6, mais auquel on

avait mime particip6, comme le fait remarquer l'honorable
Juge Pratte rendant le jugement pour la Cour.

Suivant la Convention, la Soci~t6 Immobilibre Maison-
neuve Limit6e 6mit des certificats d'obligations qui ne
devaient 6tre vendus qu'A des membres des Chevaliers de
Maisonneuve et dont le produit devait servir a payer, en
partie au moins, le prix d'achat de l'immeuble. Les inter-
venants s'engag&rent A racheter ces certificats A compter de
1940, A raison de au moins $800 par ann6e. Telle fut la
m6thode adoptie par les parties pour permettre aux inter-
venants d'obtenir un titre A l'immeuble.

La Cour d'appel en est arrivie A la conclusion que sans
aucun doute, d'apris la preuve, les intervenants ont pay6
plus qu'il n'6tait nicessaire pour acquitter les obligations
assum6es par eux. La seule querelle de la Soci~t6 Immo-
bilibre Maisonneuve Limit6e semble 6tre qu'au lieu de
racheter les certificats directement de leurs d6tenteurs, les
offres des intervenants furent faites A la Soci6t6 elle-meme.

I y a toutefois ceci A consid6rer: Dbs le mois d'avril 1947,
le Conseil offrit aux d6tenteurs d'obligations de leur racheter
leurs certificats. Neuf seulement des cinquante-huit obli-
gataires se sont pr6valus de cette offre et le Conseil les a
immidiatement paybs; les autres ne se sont pas pr6sentis.

Le Conseil demanda alors A la Soci6t6 de lui donner la
liste des obligataires, mais cette tentative demeura sans
r6sultat. C'est A ce moment que le Conseil offrit A la
Soci6t6, par minist~re de notaire, un montant suffisant pour
les payer, bien qu'il ne se consid~ra pas tenu de ce faire.
1l n'est pas inutile de faire remarquer que les d6tenteurs
d'obligations et les actionnaires de la Soci6t6 Immobilibre
Maisonneuve Limit6e 6taient tous des membres du Conseil,
en sorte que le pr6sent litige a tous les caractkres d'une
querelle intestine. Nous sommes en pr6sence de gens qui
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se poursuivent eux-mimes. La Soci~t6, en faisant valoir ses 1952
pr6tentions, ne fait, en somme, rien autre chose que d'ex- sOCIftI

. . IMMOBILIkE
ciper du droit d',autrui. Les b6nificiaires de ces actions et MAISON-

obligations ne sont pas devant la Cour personnellement et NEI

s'ils n'ont pas cru bon de profiter des dispositions des inter- V.
venants, 'on se demande en vertu de quel droit la Societe c E

elle-m~me serait fond6e A s'en plaindre. Les intervenants MAISON-
NEUVE

la mettent en possession des montants requis pour satis- -

faire les actionnaires et les obligataires. Elle est contrainte Rinfret

d'agir ainsi par le refus de la Soci6t6 de fournir aux inter-
venants la liste de ses actionnaires et obligataires. Elle est
elle-mime la cause qui a forc6 les Chevaliers de Maison-
neuve A procider de cette fagon. Nous ne pouvons voir
comment elle pourrait s'y objecter valablement. Si quel-
qu'un pouvait le faire, ce serait les actionnaires et les obli-
gataires eux-mimes et non pas la Soci6t.

Comme la Cour du Banc du Roi, nous croyons que la
conclusion s'impose que les Chevaliers de Maisonneuve, qui
sont aux droits du Conseil et, en particulier, A ceux qui ont
fait l'objet de la Convention du 24 octobre 1938, sont bien
fond6s A exiger un titre aux biens qu'ils ont r6clam.s par
leur intervention.

Pour les raisons d6jA donnies par l'honorable Juge Pratte,
au nom de la Cour du Banc du Roi, et dont les prdsentes
ne sont que la r6pitition, nous sommes d'avis que le juge-
ment dont est appel doit &tre confirm6, avec d6pens.

The judgment of Taschereau and Rand JJ. was delivered
by

TASCHEREAU, J.-Je suis d'opinion que les Chevaliers de
Maisonneuve, qui sont aux droits du Conseil, et en parti-
culier A ceux qui ont fait l'objet de la Convention du
24 octobre 1938, sont bien fondbs A exiger un titre aux
biens qu'ils ont r~clam6s par leur intervention.

J'ai eu l'avantage de lire les raisons donnies par le
Trbs Honorable Juge en chef. Je m'accorde avec ses con-
clusions, mais, avec d6f6rence, je ne crois pas que l'inter-
vention du genre de celle qui nous a 6t6 soumise, pr6sente
uniquement une question de pratique et de procedure sur
laquelle cette Cour refuse g~n6ralement d'intervenir. L'in-
tervention produite par les Chevaliers de Maisonneuve n'est
pas une simple intervention accessoire, faite dans l'intir~t
de l'une des parties, qui doit tomber n6cessairement quand
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1952 l'action principale est rejetde (Quebec Railway v. Montcalm
socrA Land (1)). Elle a un caract~re tout h fait diff6rent. Les

IMMOBrLrARE i
MAISoN- intervenants en effet ne soutiennent les droits de personne,

NEUVE mais au contraire, ils revendiquent les leurs: ils r~clament
V. la propri6t6 de l'immeuble en question, et demandent qu'un

CIEVALIERS titre leur soit consenti. L'intervention est done agressive
MAISON- et ne doit pas subir nicessairement le sort de l'action prin-

NEUVE
- cipale. Vide Morrison v. Morrison (2).

Taahereau J. Il y a done h mon sens plus qu'une simple question de
pratique et de procedure, mais bien la determination du
droit substantif des intervenants, au cours d'une instance
valide, de faire d6clarer bien fond6e leur intervention agres-
sive, dans laquelle ils r6clament la propri6t6 d'un immeuble,
malgr6 le rejet de laction principale.

L'appel doit 6tre rejet6 avec d~pens.

KELLOCK, J.-I agree with my Lord the Chief Justice
that this appeal fails on the merits. I am further of opinion
that the remaining contention of the appellant involves, in
the present case, merely a question of procedure without
any special circumstances inviting the interference of this
court.

Had the Court of Appeal agreed with the learned trial
judge that the intervention fell to the ground with the
principal action, such a judgment would have left the
respondent free to litigate its claims under the lease in
an independent proceeding in which all question as to the
right or obligation of the respondent to proceed by way of
intervention would have been chose jug6e. Accordingly,
all that is involved in the present appeal, so far as the
contention now under consideration is concerned, is that
the rights of the parties ought to have been determined in
a different proceeding from the one before the court. This,
I think, brings the matter within the well settled rule
referred to by my Lord. I would therefore dismiss the
appeal with costs.

Appeal dismissed with costs.

Solicitor for the Appellant: U. Boisvert.

Solicitor for the Respondent: P. Ferland.

(1) [1927] S.C.R. 545 at 562.
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KLOEPFER WHOLESALE HARD- 1952
(Defendant)* -

WARE AND AUTOMOTIVE *May 15, 16
APPELLANT; Ju .J e3

COMPANY LIMITED ............ Aune

AND

R. G. ROY . ............... (Plaintiff) RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Vendor and Purchaser-Contract for Sale of Land-Repudiation by
Vendor-Purchaser's right upon anticipatory breach to immediately sue
for declaratory judgment and specific performance-The Judicature
Act, R.S.O. 1950, c. 190, s. 15(b).

By a written agreement made on November 29, 1949, the appellant agreed
to sell to the respondent, who agreed to purchase, certain lands in
Toronto, the sale to be completed on or before January 29, 1950. On
December 5, 1949, the appellant repudiated the contract. On
December 14, 1949, the respondent by letter denied his right to do so
and before the date fixed for completion issued a writ claiming a
declaration that the contract was binding and enforceable and ought
to be specifically performed.

The action was defended on the ground that the appellant had been
induced by false representations to execute the agreement, that the
document was incomplete as a contract with respect to material mat-
ters, that it was ambiguous, uncertain and that there was no memoran-
dum in writing sufficient to satisfy the Statute of Frauds. These issues
were decided against the respondent at the trial and in the Court of
Appeal. The appellant contended that the action having been brought
before the day fixed for completion was premature and that the
respondent's claim, if any, was for damages only.

Held: (Dismissing the appeal), that the' defences pleaded by the appellant
failed. Since the respondent had claimed a declaratory judgment
that there was in existence a binding and enforceable agreement, the
action was not prematurely brought. The Judicature Act, R.S.O. 1950,
c. 190, s. 15(b). The dictum in Roberto v. Bumb (19431 O.R. 299 at
310, disapproved if it was intended to mean that at the time of the
issue of the writ the plaintiff did not have a complete cause of action
for a declaration that the agreement was a binding contract and that
it ought to be specifically enforced. Comment as to last sentence in
Halsbury vol. 31, para. 468.

APPEAL from an order of the Court of Appeal of
Ontario (1) affirming a judgment of Wells J. (2) decreeing
specific performance of a contract for the sale of land and
awarding damages.

R. M. W. Chitty Q.C. for the appellant. The plaintiff
having sued upon an anticipatory breach is not entitled
to a decree of specific performance. The law is clear and

*PRESENT: Kerwin, Estey, Locke, Cartwright and Fauteux JJ.

(1) [19511 O.W.N. 774; (2) [19511 O.R. 366; 3 D.L.R. 122.
[19521 1 D.L.R. 158.
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'1952 has not been challenged since 1853, that where prior to
KiEPFn the time for performance of a contract one party has stated

WHOLESALE to the other that he does not intend to carry out the con-
HARDWARE

V. tract, the latter may choose to treat the contract as broken
and sue immediately upon the breach, or he may refuse
to accept the attempted repudiation and continue to treat
the contract as subsisting and when the time for per-
formance arrives, if it is not completed owing to the other
party's default, sue for the breach. 31 Hals. 2nd ed. p. 401,
para. 468; Mersey Steel & Iron Co. v. Naylor (1). When
the defendant, the vendor, notified the plaintiff of its
refusal to perform, the plaintiff has the choice of treating
that as a breach of contract and suing immediately or he
could refuse to accept the anticipatory breach and wait
until the time for performance arrived, and if the contract
was then subsisting, put the defendant to his election to
perform by tendering, and if the defendant defaulted then
treat that failure to perform as a breach and then sue. In
each case the cause of action is the same, for breach of
contract, but the breach is entirely different in the two
cases. Therefore when the plaintiff was notified of the
defendant's refusal to perform, he was put to his election
whether to accept the anticipatory breach and sue without
waiting or wait for the later breach, if it should occur, and
make that the ground for his cause of action. Having
unequivocally elected to sue upon the anticipatory breach,
he cannot be heard to say that the contract was not then
broken: Scarf v. Jardine (2) per Lord Blackburne at 360-1.
The fact that the plaintiff did not claim the relief appro-
priate to an action for anticipatory breach cannot prevent
his act in suing from being an unequivocal acceptance of
the defendant's repudiation. He only had an action at the
time if the contract had been broken. In order to sue
he had to found his action on a breach of the contract.
Miller v. Allen (3). The Court of Appeal relies upon
Roberto v. Bumb (4). In that case it was only argued that
the action was, at most, premature. The action was much
more than premature. The plaintiff has only one cause of
action for breach of the contract. The breach entitling the
plaintiff to specific performance is a failure to perform

(1) (1884) 9 App. Cas. 434.
(2) (1882) 7 App. Cas. 345.

(3) (1912) 4 O.W.N. 346.
(2) [19431 O.R. 299.
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in accordance with the terms of the contract when the 1952

time for performance has arrived and when the defendant KLOFEB

has been properly put to his election to perform or default WOLESALE

by making a proper tender upon him. If no tender is made V
the contract is at an end. Brickles v. Snell (1). Until
there has been a failure to perform under those circum-
stances there is no breach and no cause of action. If, before
that time arrives and that breach occurs, the plaintiff sues,
it is to be presumed that he had a cause of action and
where there has been an anticipatory breach and the plain-
tiff has elected to sue by reason of it, that anticipatory
breach must be his cause of action. It is the only cause of
action he can show to support his action. If his action was
only premature he might have discontinued before the
time for performance arrived and then properly put the
defendant to its election to perform or default. He did not
do so and the time for performance having passed without
his doing so, his action for specific performance is gone.
Brickles v. Snell, supra. Jacta est alea. His action is much
more than premature, he has exhausted his cause of action
for breach of the contract. The right to sue upon an antici-
patory breach is a legal remedy. Specific performance is
an extraordinary remedy in equity. The remedy is not
available in law and is only granted in equity upon strict.
terms which must exist for it to be available because equity
follows the law. 13 Hals. 2nd ed. p. 83.

There is no suggestion in any of the long line of cases
that since 1853 have developed the right to sue for antici-
patory breach, that such a breach can found an action for
specific performance. Statements in the cases are unequi-
vocably against such a suggestion. See particularly the
judgment of Lord Atkinson in British & Benningtons Ltd.
v. N. W. Cachar Tea Co. (2) quoted by Wells J. In Fry on
Specific Performance 6th ed. p. 497, para. 1062, an antici-
patory breach is only mentioned as giving a right to recis-
sion. Specific performance ought not to be decreed on
the following grounds-(a) the contract was not complete;
(b) performance of the whole contract cannot be enforced;
(c) mistake; (d) the plaintiff made no tender. As to (a)
the contract provides for the closing of the transaction on
or before Jan. 29, the defendant to give possession on or

(1) [1916] 2 A.C. 599. (2) [1923] A.C. 48.
60662-31
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1952 before May 31 and to pay the plaintiff between closing
KLOEPFER and May 31, $641.75 per month for the space occupied

WHOLESALE
HARDWARE by the defendant. The contract does not provide for any

v. of the terms of the defendant's tenacy, nor for who was to
heat the premises, pay the expenses of up-keep, electricity,
water and gas, nor which of the parties would be entitled
to the rents from the tenants during that period.

The Court can only grant specific performance of the
whole contract. Fry on Specific Performance, 6th Ed.
p. 383, para. 821, and since parts of it cannot now be
performed the plaintiff should be confined to the remedy
of damages by reason of the repudiation by the defendant.
The plaintiff having sued before the time for completion
of the sale, the defendant was never a tenant of the plain-
tiff's. The extent of the defendant's obligations as tenant
were not defined by the contract and had never been agreed
upon. The extent, therefore, of the extra obligations im-
posed on the defendant as owner in possession cannot be
ascertained and the Court is not in a position to enforce
performance of the whole contract as it is not able to adjust
the rights between the parties in respect of that part of
the contract entitling the defendant to a lease of the build-
ing after completion. To enforce performance of the whole
contract the Court must imply many terms upon which
the parties were not ad idem. The Court will not imply
terms unless it is driven to the conclusion that they must
be implied: Hamlyn & Co. v. Wood & Co. (1), or that
they were left out because they were so obvious: Shirlaw
v. Southern Founderies (2).

The contract was entered into by the defendant under
a mistake sufficient to deprive the plaintiff of his remedy
by way of specific performance. The evidence of White
shows that he discussed with the plaintiff a tentative
arrangement whereby if the defendant was unable to find
suitable premises to move to before May 31 that it could
remain on in the building being bought and that the plain-
tiff implied there would be no difficulty in entering into an
arrangement of the kind desired by the defendant but that
immediately after the agreement had been entered into
the plaintiff advertised the whole building for rent. If
the plaintiff had taken this stand before the contract was

(2) [1939] 2 All E.R. 113.
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made, the defendant would not have entered into it. In its 1952

pleading the defendant sets up this as a misrepresentation, KLOEPFER
but does not need to go that far: 31 Hals. 2nd ed. p. 378, WHODEME
para. 432, and this is particularly so if a mistake made by v.
the defendant is contributed to by anything done by the Roy

plaintiff. Jones v. Rimmer (1). The plaintiff made no
tender but tender is necessary for two purposes, to show
the readiness of the tenderor to perform and to put the
tenderee to his election to perform or refuse to perform.
McDonald v. Murray (2); Snider v. Snider (3). Here the
plaintiff cannot approbate the repudiation to excuse tender
and reprobate the repudiation to claim specific performance.

(At the close of the appellant's argument the respondent
was told by the Court that he need only argue on the
appellant's first point.)

F. A. Brewin Q.C. and R. Scott for the respondent. The
facts of this case make it abundantly clear that the respond-
ent upon the appellant's announced intention to repudiate
the contract, did not elect to treat the contract as at an
end, and sue for damages, but did elect to treat the contract
as binding and at once invoked the assistance of the Court
to enforce it. See correspondence between the respondent's
and appellant's solicitors. The respondent has throughout
these proceedings insisted that the contract was a binding
contract. It is true that as the respondent has elected to
treat the contract as valid and binding, that this would
enable the other party to complete the contract and not-
withstanding his repudiation of it to take advanage of any
supervening circumstances which would justify him in
declining to complete it. The facts of the case, however,
indicate clearly that the appellant has made no effort or
pretence at completing the contract and that there have
been no intervening circumstances which would justify
the appellant in declining to complete it. The respondent
is only required to allege and prove as he has done, his
willingness and readiness to complete. He is not bound
to do further and to do a nugatory act such as tendering
the purchase money which the appellant has already indi-
cated he will not accept. Jones v. Barkley (4). The
appellant has not pleaded failure to tender as a defence,

(1) (1880) 14 Ch. D. 588. (3) (1911) 2 O.W.N. 1434.
(2) (1885) 11 A.R. 101. (4) (1781) 2 Doug. 684.
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1952 and if he did it would be met by the fact that tender is
KOEPFER waived in the correspondence between the solicitors above

WHOLESALE referred to and the conduct of the parties.HARDWARE
V.

Roy The judgment of Kerwin, Estey and Fauteux, JJ. was
- delivered by:-

KERWiN J.:-By a written agreement dated November
29, 1949, the appellant agreed to sell and the respondent
agreed to purchase certain lands and premises, and the sale
was to be completed on or before January 29, 1950. On
December 5, 1949, the appellant telegraphed to the respond-
ent that it repudiated the contract, and on December 14,
the respondent's solicitors wrote the solicitors for the appel-
lant denying the latter's right to repudiate. On January
10, 1950, the writ of summons in this action was issued
and the statement of claim delivered on January 17. It
was argued that, admitting the respondent could immedi-
ately take advantage of the appellant's anticipatory breach
and sue before the time fixed for completion, he could do
so only on the basis that the contract was at an end, and
he would, therefore, be confined to an action for damages
for breach of contract. It was said that on the date of
the writ, January 10, the respondent had no cause of
action in the sense of being able to ask (as he did) for a
declaration that the agreement of November 29 was a
binding contract and that it ought to be specifically per-
formed and carried into effect. That, of course, it may be
observed is one of the usual claims in an action for specific
performance and the judgment follows the claim.

No authority has been cited for the proposition advanced
on behalf of the appellant and we find it untenable. It is
settled that an action may be brought upon an anticipatory
repudiation of a contract (Fry on Specific Performance,
6th ed. para. 1062), and in paragraph 1311 of Williston on
Contracts it is said:-

But would a court, it may be asked, grant specific performance on
January 1, of the contract to convey Blackacre the following July, on
the ground that the defendant had been guilty of an anticipatory repudi-
ation on the earlier day? If such repudiation is an actual breach justi-
fying an action at law, there seems no reason why a suit in equity should
not be maintainable. Certainly no decree would require performance
before July 1, and it would at least be made clear that repudiation does
not accelerate the obligations of a contract.

With that statement we agree.
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The argument of the appellant overlooks the power of 1952

the -Court to make a declaratory judgment: Ontario Judi- KLOEPFER

cature Act, R.S.O. 1950, c. 190, s. 15(b). Although it was 0
submitted that the point had not been advanced in Roberto v.
v. Bumb (1), in the same manner as here, Laidlaw J.A. Roy
in that case did say, at page 310: "The cause of action Kerwin J.

was not complete when the proceedings were commenced
in the Court", and, at page 311: "I think that a court of
equity would not permit an appellant to avoid the contract
merely because the action was started prematurely, nor
would the respondent be thus deprived of his equitable
right to a decree of specific performance, if he were other-
wise entitled to it." If these extracts mean merely that at
the time of the issue of the writ the Court could not have
ordered that specific performance be carried out immedi-
ately, no objection may be found with them; but if they
mean that the plaintiff did not have a complete cause of
action for a declaration that the agreement was a binding
contract and that it ought to be specifically enforced, we
are unable to agree. The plaintiff having that right, the
agreement would be carried out when the time for com-
pletion had expired.

The last sentence in paragraph 468 of Halsbury, volume
31, "in such cases neither party can claim specific per-
formance" can only refer to the earlier part of the para-
graph where it is stated that if one party has evinced an
intention no longer to be bound by a contract, the other
party is entitled to treat that as a repudiation and to accept
it as such. If it means more, it cannot be supported.

The respondent was not put to any election upon the
receipt of the telegram of December 5, 1949, and he has
consistently taken the position that the appellant could
not repudiate while the appellant has continued to aver
that it was entitled so to do. The respondent's right to
ask the Court for a declaration of validity and to specifically
perform the contract arose immediately and nothing inter-
vened before the date fixed for completion of the contract
to change the position of the parties. The respondent was
a party to a contract with the appellant which the latter
had definitely stated it would not carry out and, therefore,
it is not a case of a plaintiff not being able to show an

(1) [19431 O.R. 299.
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1952 actual existing interest in the subject-matter at the date
KLOEPFER of the issue of the writ. It is of some significance and

WHOLESALE
HARDWARE assistance that a vendor may bring an action for specific

V.
Roy performance, and the inquiry as to title is whether he can

Kerwin J. make a good title and not whether he could do so at the
date of the contract and, therefore, when once the inquiry
has been directed, he may make out his title at any time
before the certificate (Fry, paragraph 1366).

The contract between the parties was complete and with-
out uncertainty. Performance of the whole contract could
be enforced, and it must not be forgotten that by the time
of the trial, the appellant had been in possession during
the period for which it was to have a lease under the terms
of the contract. Both Courts below have found that there
was no mistake, and nothing was shown on the argument
to cause us to think that that conclusion is not the right
one on the evidence. A tender was not required when as
was apparent from the actions of the appellant and from
the proceedings and evidence at the trial, the appellant
never intended to perform the contract. It is not necessary
in connection with any of these points to refer to the clause
in the contract:-

It is agreed that there is no representation, warranty, collateral
agreement or condition affecting this agreement or the real property or
supported there by other than is expressed herein in writing.

Finally, as to the suggestion that damages would be
sufficient because it is contended that the plaintiff desired
to use the property as an investment, it is sufficient to
say that generally speaking, specific performance applies
to agreements for the sale of lands as a matter of course.

The appeal must be dismissed with costs.

The judgment of Locke and Cartwright, JJ. was delivered
by:-

LOCKE, J.:-This is an appeal from a judgment of the
Court of Appeal for Ontario (1) dismissing an appeal from
a judgment of Wells, J. (2) by which specific performance
of a contract for the sale of land was decreed.

(1) [19511 O.W.N. 774;
[19521 1 DL.R. 158.

(2) [19511 O.R. 366;
[19511 3 DL.R. 122.
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The evidence of the contract between the parties is 1952

contained in an undated written offer made by the respond- KLOEPFER

ent to the appellant on November 29, 1949, which was HOEAE

accepted in writing by the latter on that date in the V.
following terms:-

I hereby accept the above offer and agree to duly carry out the Locke J.
same on the terms thereof.

The property thus agreed to be sold was a parcel of land
situate on the north side of Wellington Street East in the
City of Toronto: the stipulated price was the sum of
$52,500 which was to be paid in part by the assumption of
a first mortgage registered against the property and the
balance in cash on the closing of the transaction. Other
terms provided that the respondent might remain in
possession of part of the premises for a stated period upon
payment of a stipulated monthly rental, that the pur-
chaser was to examine the title at his own expense and
to have fifteen days from the date of the acceptance of
the offer for that purpose, and included the usual provision
for the adjustment of taxes, interest and other such matters
as of the date of the completion of the sale which was to
be on or before January 29, 1950. The matter of the
completion of the sale was referred by the respective
parties to their solicitors and by letter dated December 3,
1949, the solicitors for the appellant wrote to the solicitors
for the respondent enclosing a draft deed of the property,
asked for particulars as to the grantee and said that a
statement of adjustments would follow in due course.

The appellant, however, thereafter decided not to carry
out the agreement and on December 5, 1949, sent a telegram
to the respondent in the following terms:-

We repudiate contract for sale of premises 44-50 Wellington Street
East on grounds of want of mutuality.

On the day following, the appellant's solicitors wrote
the solicitors for the respondent confirming that this tele-
gram had been sent and asked for the return of the draft
which had been enclosed with their letter of December 3rd.
On December 13, 1949, the solicitors for the respondent
wrote the solicitors for the appellant making requisitions
as to title. On the day following they wrote again
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1952 acknowledging the letter of December 6th and insisted that
KwEPFER the contract was binding on the parties and said:-

WHOLES.AL You might advise us if you waive tender and we can get on with
HARDWARE

V. an action for specific performance.

The only written answer to these last communications
Locke J. was a letter from the solicitors for the appellant, saying

that they had authority to accept service of any writ that
the solicitors for the respondent were instructed to issue.
No tender of a conveyance was made by the respondent
to the appellant and the action was commenced in advance
of January 29, 1950, the date fixed for the completion of
the sale.

By the statement of claim the respondent claimed:
a declaration that the said contract made between the plaintiff and the
defendant on the 29th day of November, 1949, is a binding contract
between the plaintiff and the defendant for the sale to the plaintiff of the
lands and premises mentioned in paragraph 3 hereof, for the price set out
in the said contract and that the same ought to be specifically performed
and carried into effect.

and that the matter be referred to the Master to take the
accounts, including an account of the damages suffered by
reason of what was called the defendant's repudiation of
the contract.

The defences pleaded were that the defendant had been
induced by false representations to execute the agreement,
that the document was incomplete as a contract with
respect to material matters, that it was ambiguous and
uncertain with respect to the terms of the defendant's
tenancy thereof and that there was no memorandum in
writing sufficient to satisfy the Statute of Frauds.

Wells J. by whom the action was tried found against
the present appellant on each of these issues and also upon
two further questions argued before him, namely, that by
bringing the action in advance of the date fixed for the
completion of the contract the plaintiff had elected to
accept the repudiation of the contract by the defendant and
was at best only entitled to damages and that the action
for specific performance was premature.

The formal judgment entered pursuant to these findings
declared that the agreement made between the parties was
a binding contract and ought to be specifically performed
and carried into effect, and included the usual directions
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as to the taking of the account and reserved further direc- 1952

tions until after the Master should have made his report. KLOEPFER
WHOLESALE!The Court of Appeal concurred in the conclusions of HARDWARF

the learned trial judge. In delivering the judgment of
the Court, Laidlaw J.A. said in part that Wells J. had c
properly given effect to a clause in the contract reading:- Locke J.

It is agreed that there is no representation, warranty, collateral
agreement or condition affecting this agreement or the real property
or supported hereby (sic) other than is expressed herein in writing.

in dealing with the issues of misrepresentation and of
mistake. The reasons delivered at the trial, however,
appear to me to make it clear that in dealing with these
issues Wells J. based his conclusions on his acceptance of
the evidence of the defendant. It is, therefore, unnecessary,
in my opinion, to express any view as to the effect of this
term of the contract in the circumstances of this case. In
dealing with the argument that the action, in so far as the
claim was for specific performance was premature, Laidlaw
J.A. in finding against this contention followed the decision
of the Court of Appeal in Roberto v. Bumb (1). While I
respectfully agree with the conclusions of the Court of
Appeal upon the various questions arising for decision in
the present matter, I disagree with the opinion expressed
in Roberto's case that an action for specific performance
brought before the date fixed for the completion of the
transaction by the parties is premature.

It is of importance to note that in the present matter,
in addition to the claim for specific performance, the
respondent asked for a declaration that the contract was
binding upon the parties. To make such a declaration of
right is expressly authorized by subsection (b) of s. 15 of
the Judicature Act (c. 190, R.S.O. 1950), whether any
consequential relief is or could be claimed or not. The
section of the Ontario Act reproduces verbatim r. 5 of
Order XXV of the Rules of the Supreme Court 1883, under
which it has been held that the making of such a declaration
is not confined to cases where the plaintiff has a cause of
action against the defendant (Guarantee Trust Co. v.
Hannay (2); Russian Commercial and Industrial Bank v.
British, Bank for Foreign Trade (3), Lord Sumner at 452).
In Hanson v. Radcliffe Urban Council (4), Lord Sterndale

(1) 119431 O.R. 299. (3) [19211 2 A.C. 438.
(2) [19151 2 K.B. 536. (4) [19221 2 Ch. 490 at 507.
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1952 expressed the opinion that the power of the court to make
KLOEPFER a declaration under this rule where it is a question of

WHOLESALE defining the rights of two parties is only limited by its own
HARDWARP

v. discretion. In the circumstances of the present case it
Roy cannot be successfully contended that in so far as a declara-

Locke J. tory judgment was sought the action was premature.
As to that portion of the prayer for relief which asked

a declaration that the contract "ought to be specifically
performed and carried into effect", this was no doubt
intended to be, not simply a claim for a declaration, but
for the substantive relief of specific performance. As to
this, it is argued that since the vendor was not bound to
complete the sale until January 29th no action could be
brought until a tender of conveyance had been made and
there had been a refusal on the part of the vendor to convey
the property on or before the named date. The terms of
the telegram of December 5th and the letter of December
6th and the fact that the only answer made by the appel-
lant's solicitors to the letter from the solicitors for the
respondent of December 13th, in which they asked if the
appellant waived the necessity of making a tender, was
the letter of December 15th, made it clear that the appel-
lant did not intend to carry out the agreement and that
any tender would be rejected. In these circumstances none
was necessary, in my opinion.

The argument appears to me to be based upon a mis-
conception of the nature of the proceedings. Some support,
however, for the submission that courts of equity do not
interfere until the time for performance has passed and
default has been made is to be found in a passage from
Fry on Specific Performance (6th Ed. p. 3) where the
learned author says that the court rarely, if ever, interferes
until the time for performance has passed, a statement
which is repeated at p. 539 of the 12th Edition of Pollock
on Contracts. Opinions to the contrary are expressed in
the passage from the Restatement of The Law of Contracts
(Vol. 2, p. 645), referred to by the learned trial judge,
and in Williston (Vol. 5, p. 3708).

In my opinion, the right of the respondent to resort to
a court of equity for the enforcement of his rights and the
protection of his interest in the land arose immediately
upon receipt of the telegram of December 5th and the
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letter of the day following. These statements were un- 1952

equivocal declarations on the part of the appellant of its KLOEPFER

intention to disregard the t o he contract and not to OLESALE
disegad trmsof he ontactandnottoHARDWARE

complete the sale. If, in fact, there was at that time a V.
binding and enforceable agreement for the sale of the land, Ro

the respondent was as between himself and the appellant Locke J.

in the eyes of a court of equity the real beneficial owner
(Shaw v. Foster (1), at 338 per Lord Cairns, at p. 349 per
Lord O'Hagan: Lysaght v. Edwards (2), Jessel M.R. at 505;
McKillop v. Alexander (3), Anglin J. at 578. In Rose v.
Watson (4), Lord Westbury said that when the owner
of an estate contracts for the immediate sale of land the
ownership of the estate is in equity transferred by that
contract.

Courts of equity are constantly asked to intervene for
the protection of contractual and other property rights.
In Heathcote v. The North Staffordshire Railway Company
(5), Cottenham, L.C. in contrasting the exercise of the
jurisdiction in equity in respect to contracts for the sale
of goods and those for the sale of land, said in part (p. 112):

If, indeed, A. had agreed to sell an estate to B., and then proposed
to deal with the estate, so as to prevent him from performing his contract,
equity would interfere, because in that case B. would by the contract
have obtained an interest in the estate itself, which in the case of the
goods he would not.

In Hadley v. The London Bank of Scotland (6), Turner
L.J. said in part:-

I have always understood the rule of the Court to be, that if there
is a clear valid contract for sale the Court will not permit the vendor
afterwards to transfer the legal estate to a third person, although such
third person would be affected by lis pendens. I think this rule well
founded in principle, for the property is in Equity transferred to the
purchaser by the contract, the vendor then becomes a trustee for him,
and cannot be permitted to deal with the estate so as to inconvenience
him.

The assistance of the court may be invoked to restrain
by injunction a threatened breach of contract, thus in effect
compelling its performance. In Kerr on Injunctions, 6th
Ed. p. 411, the learned author says that it is not necessary
that the breach in respect of which the interference of the
court is sought should have been actually committed: it is

(1) (1872) L.R. 5 H.L. 321. (4) (1864) 10 HL.C. 672 at 678.
(2) (1876) 2 Ch. D. 499. (5) (1850) 2 M. & G. 100.
(3) (1912) 45 Can. S.C.R. 551. (6) (1865) 3 De G. J. & S. 63 at 70.
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1952 enough that the defendant claims and insists on his right
KLOEPFER to do the act complained of, although he may not have

WHOLEALE actually done it. The court intervenes for the protection
V. of equitable as well as legal rights (Performing Right

Roy Society v. London Theatre (1)). In the present matter the
Locke J denial by the appellant of the existence of an enforceable

agreement for the sale of the land was a denial of the fact
that the respondent then had an equitable estate or interest
in it and was as between himself and the appellant the
beneficial owner: it was implicit in such an attitude that
the appellant, the registered owner of the property, con-
tended that it was at liberty to deal with the property as
its own. Whether or not the defendant's attitude would
have justified the respondent in bringing an action claiming
an injunction to restrain any such dealing with the
property, it is, in my opinion, clear that he was entitled
immediately to bring an action for a declaration as to the
nature of his interest and for a decree that the contract be
specifically performed -and to file a lis pendens against the
title to the property to prevent any dealing with it, unless
subject to his interest. The principles stated by Cockburn,
C.J. in Frost v. Knight (2), as to the remedies at common
law of a party to a contract, where the other contracting
party announces in advance of the time for completion his
intention not to perform it, do not appear to me to touch
the question as to when the assistance of a court of equity
may be sought in circumstances such as these.

I would dismiss this appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Slaght, McMurtry, Ganong,
Keith & Slaght.

Solicitors for the respondent: Cameron, Weldon, Brewin
& McCallum.

(2) (1872) L.R. 7 Ex. 111 at 112.
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BERNARD DUSSAULT ................. APPELLANT; 1952

*Dec. 1, 2.
AND

HER MAJESTY THE QUEEN ........ RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law-S. 461-Jury trial-Refusal of trial judge to have charge
taken in shorthand-No report made under 8. 1020 of the Criminal
Code.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), affirming,
Casey and McDougall JJ.A. dissenting, the appellant's
conviction following his trial before a judge and jury on
a charge of breaking and entering with intent to commit
a theft. The evidence was circumstantial and the defence
was an alibi.

After the address of the trial judge to the jury, counsel
for the defence moved that the trial judge should direct
the jury to the effect that they should acquit the accused
if they entertained a reasonable doubt concerning the
question of alibi, to which motion the trial judge answered
that that had been sufficiently explained. The address of
the trial judge was not taken by a stenographer, a defence
motion to have it done having been refused.

The trial judge did not furnish to the Court of Appeal
a report as provided for under s. 1020 of the Criminal Code
nor was there any application made on behalf of the appel-
lant in the Court of Appeal for an order requiring the trial
judge to comply with the section and furnish a report.
(Baron v. The King [1930] S.C.R. 194 and Northey v. The
King [1948] S.C.R. 135 were referred to during the argu-
ment before this Court).

The offence was committed in December 1949, the verdict
was given in October 1950 and the judgment of the Court
of Appeal was rendered in June 1951. In view of the fact

*PRESENT: Rinfret C.J. and Kerwin, Taschereau, Kellock and
Fauteux JJ.

(1) Q.R. [1951) K.B. 556.
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1952 that the notice of appeal to this Court was served in July
DUSSAULT 1951 and the case filed in September 1951, counsel for the

THE QUEEN appellant was asked for, but gave no explanation as to, the
cause of the delay in the setting down of the case for
hearing in this Court.

Alexandre Chevalier Q.C. for the appellant.

Ren6 T. Hibert Q.C. for the respondent.

At the close of the argument on behalf of the appellant,
the following oral judgment was delivered by the Chief
Justice:

The Court is unanimously of opinion that it was open
to the appellant to obtain before the Court of Appeal an
order requesting the trial judge to file the report under
s. 1020; in which case, the Court of Appeal and this Court
as well would have had the proper material necessary for
the consideration of the appeal. In the absence of such
material, we have to dismiss the appeal.

Appeal dismissed.
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MANNING TIMBER PRODUCTS LTD... .APPELLANT; 1952

*June 10
AND *June 30

THE MINISTER OF NATIONAL RESPONDENT.
REVENUE ....................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Taxation-Revenue-Excess Profits Tax-The Excess Profits Tax Act, 1940,
(Can.) c. S2, 1940 2nd Sess. as amended, s. 8-"substantial interest",-
meaning of.

Held: that "substantial interest" in s. 3 of The Excess Profits Tax Act,
1940, as amended, does not mean a "majority" or a "controlling
interest." The only possible meaning that it can be given is "large
quantity", "considerable amount of shares." Moreover, in the French
version of s. 3, which must be read with the English one, (Authors
& Publishers v. Western Fair [19511 S.C.R. 596), the translation for
"substantial" is "important."

Per: Cartwright J. In this case the ownership of 49 per cent of the
shares of the appellant constituted a substantial interest within the
meaning of the words in s. 3.

Judgment of the Exchequer Court [1951] Ex. C.R. 338, affirmed.

APPEAL from a decision of Sidney Smith, Deputy
Judge of the Exchequer Court of Canada (1) dismissing
the appeal of the appellant from the respondent's assess-
ment against it for the year 1947 under The Excess Profits
Tax Act, 1940.

D. K. MacTavish Q.C. and G. Perley-Robertson for the
appellant. There are no facts in dispute and this whole
case turns on the meaning of "substantial interest" in the
proviso to s. 3 of The Excess Profits Tax Act. The Crown
contends that one Fred Manning and his wife held all the
shares but one in Manning Lumber Mills Ltd. (whose
business appellant continued) and that the Mannings and
the Lumber Company held 49 per cent of the shares in
the appellant company. Appellant says that whatever
meaning would be given the term "substantial interest"
if it had no context, still the context here shows that in
s. 3 "substantial interest" must mean "main interest"
according to all established canons of construction. The
Oxford Dictionary and the Century Dictionary both give
one of the recognized meanings of "substantial" as being
"main" or "in the main". Such phrases as "substantial
justice", "substantial completion" show that this meaning

*PRESENT: Kerwin, Taschereau, Kellock, Locke and Cartwright JJ.

(1) [1951] Ex. C.R. 338.

60662-4
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1952 is quite common. The Crown conceded this at the hearing,
MANNING though it denied that that was the meaning here. The pro-
PTOBERS viso to s. 3 itself uses the term "substantially" in two places

LIM. and it is also found in ss. 4(2), 4A (1) (a) (i), and 5(4).
MINISTER "Substantially" being so used, this is decisive on the

OF authorities to show that the proviso to s. 3 uses the word
NATIONALt hoiist.hwta h rvs os sstewr

REVENUE "substantial" as meaning "main" there being nothing to
exclude this meaning. Re National Savings Bank Asso-
ciation (1); R. v. Poor Law Commissioners: Re St. Pancras
(2); R. v. Poor Law Commissioners: Re Holborn Union
(3); Brace v. Abercarn (4); Victoria (City) v. Bishop of
Vancouver (5); Wolfe Co. v. R. (6).

Since this is a taxation statute, some line must be found:
and the only line that can be drawn is that between a
major and a minor interest, between a controlling and a
minority interest, which the Privy Council in M.N.R. v.
Wrights Canadian Ropes Ltd. (7) fixed definitely at the
50 per cent mark.

Not only is the term "substantial interest" capable of
more than one meaning but despite popular usage, the
factors that point to the legislature's meaning "main
interest" in s. 3 outweigh any factors that point the other
way. The appellant also relies on the principle that a tax-
ing measure capable of more than one meaning must be
construed in favour of the taxpayer. The King v. Crabbs
(8); Kent v. The King (9).

W. R. Jackett Q.C. and F. J. Cross for the respondent.
The appellant made it clear at the hearing before the trial
judge that the only point in issue is whether a 49 per cent
interest was a "substantial interest" within the meaning
of the proviso to s. 3 of The Excess Profits Tax Act, 1940.
The word "substantial" has a number of quite different
senses depending on the context in which it is used. This
appears from an examination of the word as an adjective
in the Shorter Oxford English Dictionary and the illustra-
tions of its various uses given therein. Used with the
indefinite article it is clear that it means "Of ample or
considerable amount", or "having substance; not imaginary,
(1) (1866) L.R. 1 Ch. 547 at (5) [19211 2 A.C. 384 at 390.

549, 550. (6) [19211 63 Can. S.C.R. 141 at 154.
(2) (1837) 6 A. & E. 1 at 7. (7) [19471 A.C. 109 at 118.
(3) (1838) 6 A. & E. 56 at 68. (8) 119341 S.C.R. 523.
(4) [1891] 2 Q.B. 699 at 705. (9) 119241 S.C.R. 388 at 396.
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unreal, or apparent only; true, solid, real". None of the 1952
other meanings given can be applied to its use in the MANNING

context "a substantial interest". This is made clear by PRODBER
reference to the French version where the word used in LTD.

the present context is "important". Compare para. (b) Mi~sms

of s. 3 where the words in the French version corresponding NA "NA

to "substantially" in the English version are "sensible- REVENUE

ment" and "essentiellement". The French and English
versions of the Statute must be read together. Composers',
Authors & Publishers Association of Canada, Ltd. v.
Western Fair Association (1). It is a question of fact as
to whether an interest is substantial. The word does not
require any precise proportion as a matter of law. Palser
v. Grinling (2). That the word in ordinary use in a context
such as that here does not mean "majority" or "controlling"
as urged by appellant's counsel is shown by the use of the
word in the Notice of Appeal where a number of persons are
stated each to have had "substantial" investments in the
appellant company. In any event the question as to whether
the same persons had a substantial interest in the appel-
lant's business and the previous business was entrusted by
Parliament to the Minister and he formed the opinion that
the same persons had a substantial interest in both busi-
nesses. The question is whether "the person or -persons who
has or have a substantial interest in the business . . . had,
in the opinion of the Minister . . . a substantial interest in
a previous business." (S. 3). The Minister formed that
opinion. There was evidence on which he could and no
ground of invalidity has been suggested. The King v.
Nozema Chemical Co. of Canada Ltd. (3). The reason
why this question was left for determination by the
Minister is probably that Parliament did not find it possible
to formulate a more precise test than that contained in the
phrase a. "substantial interest". It must be remembered
that the phrase appears in a provision designed to protect
the revenue against evasion by the improper use of an
exemption provision in a wartime taxation statute. For
the above reasons and for the reasons contained in the
reasons for judgment delivered by the trial judge the appeal
should be dismissed with costs.

(1) [19511 S.C.R. 596. (2) [19481 A.C. 291 at 316-17.
(3) [19421 S.C.R. 178.

60662-41
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1952 The judgment of Kerwin, Taschereau, Kellock and
MANNING Locke, JJ. was delivered by:-

TIMBER
PRODUCTS TASCHEREAU, J.:-In February, 1948, the appellant duly

LTD. filed an Income and Excess Profits Tax return for the 1947
MIIsTER taxation year, but failed to show any excess profits tax
NAroNAL payable. The contention is based on section 3 of The

" Excess Profits Tax Act, which is to the effect that a company
is exempt from tax during its first year of operation, pro-
vided (a) it carried on a substantially new business with
substantially new assets, (b) has started business after
June 26th, 1944, unless it continued a previous business,
and (c) some person or persons had a "substantial interest"
both in the previous and in the new business.

It is common ground that the appellant first began
business in 1947, year of its incorporation, that it con-
tinued a previous business, and it is also conceded that
the Mannings who owned nearly all the shares of the
previous business, held 49 per cent of the shares of the new
company. The only point in issue is therefore whether a
49 per cent interest is a "substantial interest", within the
meaning of the Excess Profits Tax Act.

The appellant was assessed in the sum of $29,458.78 and
his appeals to the Minister as well as to the Exchequer
Court were dismissed. The Honourable Sidney Smith,
deputy judge, declined to accept the argument that "sub-
stantial interest" meant "majority" or "controlling interest."

I think that this judgment is clearly right. The word
"substantial" has a number of quite different senses, all
depending on the context in which it is used. In the
present case, I agree with the submission of the respondent,
that the only possible meaning that it can be given is
"large quantity", "considerable amount of shares". When
Parliament intended to deal with the standard profits of
certain controlled companies, it used the words "a con-
trolling interest", as it did in section 15a. Moreover, in
the French version of section 3, which must be read with
the English one (Authors & Publishers v. Western Fair
(1)), the translation for "substantial" is "important".

The appeal fails and should be dismissed with costs.

(1) [1951] S.C.R. 596.
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CARTWRIGHT J.:-The appellant contends that in the 1952

phrase "a person or persons who has or have a substantial MA Nmo

interest in the business either by ownership of shares in PRODUS

the corporation or joint stock company that operates the LTD-

business or otherwise," used in section 3 of the Excess MINISTER

Profits Tax Act as amended, the words "a substantial NATioNAL

interest" mean "a controlling interest", and therefore in REVNvE

the case of a joint stock company, which the appellant is,
"more than half of the issued shares". I am unable to
accept this contention. I do not think that in their
ordinary meaning the words "substantial interest" are
synonymous with the words "controlling interest", and
that Parliament did not intend so to use them is indicated
by the fact that the latter words are used elsewhere in
the same statute.

I agree with the view of the learned Deputy Judge that
in this case the ownership of 49 per cent of the shares of
the appellant constituted a substantial interest within the
meaning of the words in section 3 quoted above.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Crease, Davey, Lawson,
Davis, Gordon & Baker.

Solicitor for the respondent: F. J. Cross.
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1952 GEORGE EDWIN BEAMENT ............ APPELLANT;
*May 14, 15 AND
*Oct. 7

- THE MINISTER OF NATIONAL
REVENUE ......................

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Revenue-Income tax-Absence from Canada on military service-
Whether "resident" or "ordinarily resident" in Canada-Income War
Tax Act, R.S.C. 1927, c. 97, s. 7A(1).

The appellant, prior to volunteering for active service with the Canadian
Army in 1939, practised law in Ottawa, where he lived with his parents.
In 1940, he went overseas and while there married, in 1941, a British
subject previously domiciled in the United Kingdom and, thereafter,
established a matrimonial home in that country. He remained over-
seas until May 1946, except for a few weeks in 1941 when he returned
to Canada in connection with his military duties. From the date of
his marriage until May 1946, his wife and, subsequently, his children
remained in the United Kingdom. In May 1946, the appellant, his
wife and their children came to Canada and took up permanent
residence in Ottawa where he resumed his law practice.

During his absence abroad, the appellant continued as a non-active
partner in a Canadian law firm and income tax returns covering
partnership and investment income were filed on his behalf. During
this period, he maintained a bank account and a safety deposit box
in Ottawa, and his civilian clothes were stored at his parents' residence.

In his income tax return for 1946, the appellant sought a deduction under
s. 7A(1) of the Income War Tax Act for the period of absence in 1946
on the ground that he was not previously "resident" or "ordinarily
resident" in Canada in the year 1946 prior to his return in May. The
Minister's disallowance of the deduction was upheld in appeals to
the Income Tax Appeal Board and the Exchequer Court of Canada.

Held: The appeal should be allowed; since throughout the period in
question the appellant was resident either in the army quarters or in
the rented dwelling in which his wife was living, or in both, he was
entitled to the deduction claimed.

Held: The words "resident" and "ordinarily resident" should be given
the everyday meaning ascribed to them by common usage, there
being no definition of these words in the Income War Tax Act.

Held: Even if it could be said that the residence of the appellant was
throughout that period extraordinary, in the sense of being out of the
usual course of his life considered as a whole, it would not follow
that he had an ordinary residence in Canada; it would rather follow
that he ceased to have anywhere a residence which was ordinary
in the corresponding sense.

Held: Bearing in mind all the facts in this case and particularly that
during that period the appellant was physically absent from Canada,
had therein no dwelling or other place of abode to which he could
as of right return and was maintaining his matrimonial home in the
United Kingdom, he was not at any time during the relevant period
resident or ordinarily resident in Canada.

*PRESENT: Kerwin, Kellock, Estey, Locke and Cartwright JJ.
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In all appeals from judgments of the Exchequer Court in proceedings 1952
by way of appeal from the Income Tax Appeal Board, the reasons -
for judgment given by members of the Board should be included iR BEAMENT

V.
the Appeal Case filed in the Supreme Court of Canada. MINISTR

OP
APPEAL from the judgment of the Exchequer Court of NATIONAL

Canada, Angers J. (1), dismissing the appellant's appeal REwa
from a decision of the Income Tax Appeal Board in respect
of the appellant's 1946 assessment for income tax.

M. H. Fyfe Q.C. for the appellant. The appellant was
not during the period in question resident in Canada
because he was not physically present in Canada and had
no abode or place of habitation there. He was not resident,
he was out of Canada. Residence implies a place of abode
and personal presence.

Not being resident in Canada, the appellant could not be
ordinarily resident in Canada. Where the expressions
"resident" and "ordinarily resident" are both used, the
latter is narrower than the former with the result that a
person who is not resident in Canada cannot be found to
be ordinarily resident in Canada. If "resident" is given its
fullest meaning, the expression ordinarily resident becomes
superfluous.

The fact that the appellant went overseas on active
service is no ground, in the circumstances, for saying that
he remained ordinarily resident in Canada. Residence is
to be distinguished from domicil.

A person can be resident in more than one place, but since
ordinarily resident is narrower than resident, a person can
be ordinarily resident in more than one place only if his stay
in each place is substantial and habitual. Having changed
his whole way of life by marrying in the United Kingdom
and setting up matrimonial homes there and being present
there, the appellant was during the whole period ordinarily
resident in the United Kingdom and not in Canada.

D. W. Mundell Q.C. and F. J. Cross for the respondent.
In the absence of a statutory definition, these words should
receive the meaning.given to them by common usage. The
expression "resides" means to dwell permanently or for
a considerable period of time, to have one's settled or usual

(1) [19511 Ex. C.R. 187.
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1952 abode, or to live in or at a particular place. The expression
BEAMENT "ordinarily" means, amongst other things, usually, com-
MNISTER mOnly, and as is normal or usual.

OP In accordance with the test in Thomson v. Minister ofNATIONAL
REVENUE National Revenue (1), the question whether a person

resides or ordinarily resides at a place is one of fact.
Amongst the facts to be considered is the original and
continuing status of the person and the general mode of
his life. Continual and uninterrupted physical presence
is clearly not necessary and absence for a large part of
a particular tax period does not prevent a person being
resident and much less ordinarily resident. Where a person
is absent the question of whether his absence interrupts
his ordinary residence depends on the nature and purpose
of his absence-whether it is to abandon his residence
or is extraordinary, exceptional, temporary or accompanied
by a sense of transitoriness or of return. Storage of personal
belongings, maintenance of banking arrangements, the
presence of an abode to which the person is free to come
even though he has no proprietary interest, and the exist-
ence of family ties are all significant as indicating a reten-
tion of residence. Finally, the whole of the person's course
of conduct with respect to his absence, including his conduct
in returning, may be looked at to determine whether his
absence resulted in his ceasing to be resident.

Using the language in its ordinary and popular sense, he
ordinarily resided in Canada throughout this time. Canada
being the appellant's ordinary residence in 1939, all factors
to be considered support the view that he continued to be
ordinarily resident in Canada during the period of his
service in the forces. These factors demonstrate that his
absence was merely temporary and deviatory and was not
a change or final departure from his usual and settled mode
of life.

The reason for the appellant's absence was that he
enlisted for and went on active service in the Canadian
forces at the outbreak of the war. An absence for this
purpose, rather than giving rise to any inference that the
appellant abandoned Canada as the place where he
ordinarily resided, gives rise to an inference that Canada

(1) [1946] S.C.R. 209.
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was to continue as his place of ordinary residence. More- 1952

over all the other circumstances indicate that Canada con- BEAMENT

tinued to be the place where the appellant ordinarily MI STER

resided. The ties of family between the appellant and or
Canada, both personal and in business, remained un- R Nus

interrupted. He made arrangements to preserve, as far -
as possible, the continuity and pattern of his ordinary life
and interests, business and social, in Canada pending his
return.

The judgment of the Court was delivered by:-
CARTWRIGHT J.:-This is an appeal from the judgment

of Angers J. (1) pronounced on June 25, 1951, dismissing
an appeal by the appellant from a decision of the Income
Tax Appeal Board with respect to his income tax assess-
ment for the year 1946, and disallowing the claim of the
appellant that the tax payable by him for that year should
be reduced by the sum of $657.

The question to be determined is whether between Janu-
ary 1, 1946 and May 8, 1946, the appellant was "resident or
ordinarily resident in Canada" within the meaning of those
words as used in section 7(a) of the Income War Tax Act.
That section so far as it is relevant to this inquiry reads
as follows:-

7A (1): A Taxpayer who
(a) not being previously resident or ordinarily resident in Canada

during a taxation year becomes resident or ordinarily resident
in Canada during the said taxation year, so that he neither
resided nor was ordinarily resident in Canada during the whole
of the taxation year, may deduct from the tax otherwise payable
by him under subsection one of section nine of this Act, a portion
of the said tax that bears the same relation to the whole tax
as the period in the taxation year during which he neither resided
nor was ordinarily resident in Canada bears to the whole taxation
year.

The facts are as follows. Before September 2, 1939, the
appellant admittedly was ordinarily resident in Canada,
living at Ottawa. He was a barrister and solicitor practising
in Ottawa in partnership with his brother. He was a
bachelor and lived with his parents in Ottawa in circum-
stances to be mentioned in greater detail hereafter. The
appellant was also, at this time, a member of the Non-
Permanent Active Militia of Canada. He held the rank

(1) [1951] Ex. C.R. 187.
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1952 of major and was in command of a Field Battery. On the
BEAMENT outbreak of war he volunteered for active service. He was

V. attested in the forces on September 2, 1939 and was placedMINISTER
oF in command of a battery. From September 2, 1939, toNATIONAL

REVENTJE June, 1946, the appellant was in the Canadian Active
Cartwright J. Service Force.

On 25th August, 1940, the appellant sailed for England
arriving there on 5th September, 1940. While in England,
the appellant was married on 22nd February, 1941, in
Oxford, England, to a British subject previously domiciled
in the United Kingdom. At that time, the appellant was
attending the Staff College at Camberley, Surrey, and at
the time of his marriage as aforesaid established a home
for himself and his wife in a rented furnished house nearby
where they lived until mid-May, 1941. At that time, he
was attached for training to the 6th British Armoured
Division in Cambridgeshire and he rented a furnished flat
in Cambridge to which his wife moved. On September 12,
1941, under orders, he sailed from Liverpool, arriving in
Halifax on 23rd September, 1941, to take up an appoint-
ment with the 5th Canadian Armoured Division at Camp
Borden, Ontario. His wife remained -in England and in
October obtained a lease of another furnished house in
Cambridge, "Grange Croft", Grange Road, Cambridge,
which the appellant continued to rent until November,
1943. On 10th November, 1941, the appellant, under
orders, sailed from Halifax with the 1st Canadian Armoured
Brigade for England arriving there on 23rd November,
1941.

From 23rd November, 1941, until July, 1944, the appel-
lant remained continuously in England holding a succession
of appointments in the Canadian Army. On 20th January,
1942, his son was born at "Grange Croft". Towards the
end of November, 1943, the appellant moved his family
from Cambridge to a rented furnished house in Fetcham,
Surrey. On 4th May, 1944, his daughter was born in this
house.

In July, 1944, the appellant proceeded with Headquarters
First Canadian Army to the Normandy bridgehead in
France. At about the same time, he moved his wife and
two children from Fetcham to a rented furnished house in
Lancashire. He maintained his family there until May,
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1945, when he moved them to a rented furnished house in 1952
Scotland. He maintained his family there until mid- BEAMENT

September, 1945, when he moved them back to the South MINISTE

of England to a rented furnished house in Watford, Hert- OP
fordshire, where he and his family lived together from mid- REVENUE

September, 1945, until they came to Canada in May, 1946. Cartwright J.
At the end of June, 1945, under orders of competent
military authority, the appellant relinquished his appoint-
ment in the Netherlands as Brigadier, General Staff, 1st
Canadian Army, and proceeded to England to take up a
new appointment, as President of the Khaki University of
Canada in the United Kingdom, which he held until the
latter part of April, 1946.

During the period from 23rd November, 1941, to the
end of April, 1946, the appellant spent all his leave periods
with his wife and their children in the United Kingdom
at one or other of the places set out above. The appellant,
his wife and their children sailed from Southampton on
4th May, 1946, and landed at Halifax on 8th May, 1946.

While the appellant was overseas, the law practice in'
which he was a partner was carried on by salaried em-
ployees of the partnership as his partner was also overseas
in the armed forces. Income tax returns were filed in
Canada on behalf of the appellant by his father for the
taxation years when the appellant was overseas, his father
acting under a Power of Attorney from the appellant, the
liability to tax being founded on section 9(1) (d) of The
Income War Tax Act reading as follows:-

9(1): There shall be assessed, levied and paid upon the income during
the preceding year of every person, other than a corporation or joint
stock company,.

(d) who, not being resident in Canada, is carrying on business in
Canada at any time in such year;

On the income tax return filed on behalf of the appellant
for the year 1940 the question on the form "Address of
Present Residence?" was answered "9 Marlborough Ave.,
Ottawa, Carleton, Ontario (Overseas)". On the returns
filed on his behalf for the years 1941 to 1945, both inclusive,
this question was answered either "Cambridge, England",
"Active Service-England" or "Active Service Overseas".
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1952 Before he left Ottawa, the appellant was a member of
BEAMENT the Rideau Club of Ottawa and the Royal Ottawa Golf

MINISTER Club, near Hull, P.Q., and throughout his service in the
oP forces he continued to be a member of these Clubs.

NATIONAL
REVENUE While overseas, the appellant maintained a bank account

Cartwright J. and a safety deposit box in a bank in Ottawa which were
- operated on his behalf in connection with his Canadian

income and Canadian securities under Power of Attorney
given to his father. While overseas the appellant con-
tinuously operated a personal bank account in a branch
of a Canadian bank in London, England.

Shortly prior to the appellant proceeding with his family
to Canada in May, 1946, he requested his father to en-
deavour to arrange for him the rental of a suitable house
in the Ottawa area to which he could bring his family after
their arrival and such a rental was arranged for him of
a house in Rockeliffe.

Prior to September 2, 1939, the appellant was living at
the home of his parents at 9 Marlborough Avenue, Ottawa,
as a roomer and boarder at an agreed monthly rate. Under
this arrangement, the appellant occupied the bedroom at
the rear of the second floor of the house. When the appel-
lant volunteered for active service in September, 1939,
these arrangements were terminated and the appellant's
civilian clothing and personal belongings were packed away
in a box room at 9 Marlborough Avenue. The appellant
lived in Government quarters from 3rd September, 1939,
with his unit. Shortly after the appellant had terminated
his arrangements for living at 9 Marlborough Avenue, his
father took over the room which the appellant had occupied
and used it as his personal bedroom and dressing room and
continued to do so until the year 1946. When the appellant
returned to Canada on duty on 23rd September, 1941, he
was granted a week-end's leave which he spent as the
guest of his parents, occupying the spare guest room at
9 Marlborough Avenue.

When the appellant and his family returned to Canada
in May, 1946, they were invited by the appellant's parents
to be their guests for a short time at 9 Marlborough Avenue.
As a result of this invitation, the appellant and his wife
stayed at 9 Marlborough Avenue for a period of approxi-
mately one week and occupied the spare guest room. For

[1952492
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the remainder of the month of May, 1946 the appellant and 1952

his wife had a holiday at the Seigniory Club at Montebello, BEAMHNT

in the Province of Quebec. The appellant's two children MIN I
and their nursemaid were guests of the appellant's father or
and mother at 9 Marlborough Avenue for approximately Ra NU

three weeks in May, 1946, and occupied two rooms on the Cartwright J.
third floor. On 1st June, 1946, the appellant and his family
went into possession of the house which the appellant had
rented in Rockeliffe.

The Income War Tax Act does not contain a definition
of the words "resident" or "ordinarily resident" and it is
common ground that they should be given the everyday
meaning ascribed to them by common usage.

The question whether, as used in section 7(a), the words
"ordinarily resident" are more or less comprehensive than,
or synonymous with, the word "resident" was argued before
us but it does not appear to me to be necessary to pursue
this inquiry in this case. It has already received attention
in Thompson v. Minister of National Revenue (1).

In my view, giving to the words in question the inter-
pretation most favourable to the respondent which can be
given without doing violence to their commonly accepted
meaning, it is impossible to say that the appellant was at
any time in the period between November 23, 1941 and
the beginning of May, 1946, either resident or ordinarily
resident in Canada. Throughout such period, in my
opinion, he was resident either in the quarters which he
was occupying for the time being in the performance of
his military duties or in the rented dwelling in which his
wife was living for the time being, or perhaps in both of
such places, and was neither resident nor ordinarily resident
in any other place.

I have not overlooked the argument of counsel for the
respondent that, as was pointed out by Kerwin J. in
Thompson v. Minister of National Revenue (supra) at page
213, a person may be a resident of more than one country
for revenue purposes, that war is an extraordinary occur-
rence, that the appellant intended to return to Canada
after the war and that, therefore, his residence out of
Canada during the period of several years mentioned above
should be regarded as "extraordinary" and he should be

(1) [19461 S.C.R. 209.
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1952 deemed throughout such period to have been "ordinarily
BEAMENT resident" in Canada. For the purposes of this argument,

MImISTER I am willing to assume the continuing intention of the
oP appellant to return, although I would have thought the

RENUE word "hope" more apt than the word "intention" to des-

Cartwright J cribe his probable state of mind in this regard. In my
- view, however, even if it could properly be said that the

residence of the appellant was throughout the period from
November 23, 1941 to May 8, 1946 extraordinary, in the
sense of being out of the usual course of his life considered
as a whole, it would not follow that he had during such
period an ordinary residence in Canada; it would rather
follow that during the years mentioned he ceased to have
anywhere a residence which was ordinary in the corres-
ponding sense.

It has frequently been pointed out that the decision as
to the place or places in which a person is resident must
turn on the facts of the particular case. Bearing in mind
all the facts which are set out above, perhaps in unneces-
sary detail, and particularly that throughout the period in
question and for several years prior thereto the appellant
was physically absent from Canada, had therein no dwelling
house or other place of abode to which he could as of right
return and was maintaining his matrimonial home in the
United Kingdom, I am of opinion that he was not at
any time in such period resident or ordinarily resident in
Canada.

Before parting with the matter I should mention a
matter of practice with which counsel requested us to deal.
We think that in all appeals from judgments of the Ex-
chequer Court in proceedings by way of appeal from the
Income Tax Appeal Board the reasons for judgment given
by members of the Board should be included in the Appeal
Case filed in this Court.

For the above reasons I would allow the appeal and
declare that the appellant is entitled to the deduction
claimed. The appellant is entitled to his costs in this Court
and in the Exchequer Court.

Appeal allowed with costs.
Solicitors for the appellant: Beament, Fyfe & Ault.
Solicitor for the respondent: F. J. Cross.
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LEON AZOULAY ...................... APPELLANT; 1952

AND *May 21, 22
*Nov. 4

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC.

Criminal law-Abortion-Jury trial-No review of evidence by trial judge.
The appellant, charged with having unlawfully used instruments or other

means on the deceased woman with intent to procure her miscarriage,
was found guilty of manslaughter. His conviction was affirmed by a
majority in the Court of Appeal for Quebec, the dissenting judgment
holding that the evidence did not warrant a conviction and that the
trial judge failed to instruct properly the jury, by omitting to review
the evidence.

Held (Rand and Fauteux JJ. dissenting), that the appeal should be
allowed and a new trial directed.

Per Rinfret C.J., Taschereau and Estey JJ.: As a general rule, in the
course of his charge a trial judge should review the substantial parts
of the evidence and give the jury the theory of the defence, so that
they may appreciate the value and effect of that evidence, and how
the law is to be applied to the facts as they find them. Where, as
here, the evidence was technical and somewhat involved, it was
particularly important to strip it of the non-essentials, and to present
to the jury the evidence in its proper relation to the matters requiring
factual decision, and direct it also to the case put forward by the
prosecution and by the defence. Unfortunately, this was not done
here, and the explanations and grounds of defence were not adequately
put before the jury. There was evidence upon which a jury, properly
instructed, could have found the accused guilty, but since it cannot be
said that the verdict would necessarily have been the same if the
proper instructions had been given, this was, therefore, not a case
for the application of s. 1014 (2) of the Criminal Code.

Per Rand J. (dissenting): In a case such as here, where the defence
was plain and uncomplicated, the absence of a repetition of the
few salient facts had not and could not have had the slightest
influence on the minds of the jury in reaching their verdict; there
was, therefore, no ground for appeal and a fortiori no substantial
wrong had been done.

Per Fauteux J. (dissenting): The practical significance which could be
attached to the opinions of the experts called for the defence was
more dependent upon than promoting the credibility of the appellant's
testimony. The jury disbelieved him. The case for the appellant
would have been weakened rather than strengthened if the trial
judge had dealt exhaustively with the expert opinions.

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebec (1), affirming,
Galipeault C.J.A. dissenting, the jury's verdict of man-
slaughter.

*PRESENT: Rinfret C.J. and Taschereau, Rand, Estey and Fauteux JJ.
(1) Q.R. [19491 K.B. 233.

495



SUPREME COURT OF CANADA

1952 J. J. Robinette Q.C. and P. B. C. Pepper for the appellant.
AzourY The issue narrowed down to the proper inference to be

THE uEEN drawn from the medical testimony. There is no doubt
- that the dissent was on a question of law, but should there

be, it should be resolved in favour of the accused.
The trial judge having failed to review the evidence for

the jury in such a way that they could clearly appreciate
the issues involved and the evidence bearing upon each
issue, this was a serious non direction amounting to mis-
direction. Rex v. Boak (1), Rex v. Hughes (2), Rex v.
Hill (3), Rex v. Stephen (4) and Rex v. Arnold (5).

The trial judge's charge did not, as it should have,
adequately put before the jury the accused's explanations
and grounds of defence and the evidence in support there-
of. Moreover, he should also show the weakness in the
Crown's case. Rex v. Kirk (6), Brooks v. Rex (7), Rex v.
Scott (8), Markadonis v. Rex (9), Wu v. Rex (10), Rex v.
West (11), Rex v. Harms (12) and Rex v. Gouin (13).

The circumstantial evidence was far from being incon-
sistent with any other rational conclusion than that the
accused was the guilty person within the rule in Odge's
case. Lizotte v. The King (14), Rienblatt v. The King
(15) and Fraser v. The King (16). -

The trial judge erred in admitting gynecological instru-
ments not pertaining to the issues in the case, to the preju-
dice of the accused. Rex v. Picken (17).

Henri Masson-Loranger Q.C. for the respondent. In
view of the very simple issue involved in this case, namely,
was the haemorrhage spontaneous or caused by the appel-
lant, there was no need for the trial judge to review the
evidence. The doctors on both sides were in accord. No
objection to the charge was made. It would have weakened
the appellant's case rather than strengthened it had he

(1) 44 Can. C.C. 225. (9) [19351 S.C.R. 657.
(2) 78 Can. C.C. 1. (10) [19341 S.C.R. 609.
(3) 82 Can. C.C. 213. (11) 57 O.L.R. 446.
(4) [1944] O.R. 339. (12) 66 Can. C.C. 134.
(5) [19471 O.R. 147. (13) Q.R. 41 K.B. 157.
(6) [19341 O.R. 443. (14) [19511 S.C.R. 115.
(7) [19271 S.C.R. 633. (15) [19331 S.C.R. 694.
(8) [19321 2 W.W.R. 124. (16) [19361 S.C.R. 296.

(17) 69 Can. C.C. 61.
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done so. There was therefore no prejudice. The juris-
prudence cited by the appellant must be distinguished as
those were all cases where it was essential to relate the facts
to a principle of law i.e., conspiracy. But the review is
not necessary in a case of simple denial.

There is here no analogy with the case of Picken, since
here we have a doctor's office regularly organized.

The circumstantial evidence leads indubitably to the
guilt of the accused and to no other conclusion, and this
beyond any reasonable doubt.

There was ample evidence to support the verdict and the
medical evidence was not contradictory. At the very least,
this is a case for the application of s. 1014 (2) of the
Criminal Code.

The judgment of the Chief Justice and of Taschereau J.
was delivered by

TASCHEREAU J.-The accused was charged with the
murder of Blanche Lepire, and was found guilty of man-
slaughter. It is the contention of the Crown that the
appellant, for the unlawful purpose of procuring the mis-
carriage of the deceased woman, used on her instruments,
which eventually caused her death. The Court of Appeal
(1) confirmed the verdict, Chief Justice Galipeault
dissenting. He reached the conclusion that the evidence
did not warrant a conviction, and that the trial judge
failed to instruct properly the jury, in omitting to review
the evidence, so that they could clearly appreciate the
issues involved.

As I have come to the conclusion that there should be
a new trial, I do not intend to deal with all the details
of the evidence. It will be sufficient to say that I do not
agree with the learned dissenting judge, that the verdict
was unreasonable and unjustified. There was, I think.
evidence upon which a jury could convict or acquit, whether
they accepted the theory of the Crown, or were left in
doubt when the defence rested its case.

On the second point, I agree with the Chief Justice of
the Court of King's Bench. The rule which has been
laid down, and consistently followed is that in a jury trial
the presiding judge must, except in rare cases where it

(1) Q.R. [19491 K.B. 233.

60662-5
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1952 would be needless to do so, review the substantial parts
Azonoy of the evidence, and give the jury the theory of the defence,

TmQmN so that they may appreciate the value and effect of that
T QUE evidence, and how the law is to be applied to the facts as

Taschereau J.they find them. (Spencer v. Alaska Parkers (1)). As
Kellock J.A. (as he then was) said in Rex v. Stephen et al
(2): "It is not sufficient that the whole evidence be left
to the jury in bulk for valuation." The pivotal questions
upon which the defence stands must be clearly presented
to the jury's mind. Of course, it is not necessary that
the trial judge should review all the facts, and that his
charge be a minute record of the evidence adduced, but as
Rivard, J.A. said in Vincent v. Regem (3):

Il faut admettre que 1'adresse du juge est plut~t brave et que, tant
sur les faits que sur les questions de droit, il n'a dit oue l'essentiel, sans
d~veloppement. Mais la question n'est pas de savoir si le juge a &t
court; il faut rechercher plut~t s'il a omis le ndcessaire.

In Wu v. The King (4), Mr. Justice Lamont speaking
for this Court expressed his views as follows:-

There is no doubt that in the trial court an accused person is ordinarily
entitled to rely upon all alternative defences for which a foundation of
fact appears in the record, and, in my opinion, it makes no difference
whether the evidence which forms that foundation has been given by the
witnesses for the Crown or for the accused, or otherwise. What is
essential is that the record contains evidence which, if accepted by the
jury, would constitute a valid defence to the charge laid. Where such
evidence appears it is the duty of the trial judge to call the attention
of the jury to that evidence and instruct them in reference thereto.

More recently, Mr. Justice Kerwin in Forsythe v. The
King (5), also said:-

However, while the general statement of the law of conspiracy made
by the trial judge may be unimpeachable, it was of the utmost importance
in this case that the application of the law to the facts should be
explained fully to the jury, particularly so far as the evidence relating to
Carson's activities was concerned.

In Rex v. Arnold (6), the Court of Appeal of Ontario
ordered a new trial, and Mr. Justice Laidlaw, giving the
unanimous judgment of the Court restated the law as
follows:-

An accused is entitled to have a trial judge give the theory of the
defence to the jury, and it is difficult to conceive of a case where, in
doing so, he can refrain from making at least some reference to the

(1) (1905) 35 Can. S.C.R. 362. (4) [19341 S.C.R. 609 at 616.
(2) [19441 O.R. 339 at 352. (5) [19431 S.C.R. 98 at 102.
(3) Q.R. (1932) 52 K.B. 38 at 46. (6) [1947] O.R. 147 at 149.
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evidence. Here, I am thoroughly satisfied that there was misdirection 1952
to the jury on the subject of consent, and apart from that misdirection _-_

Azomur
I think it was incumbent upon the learned trial judge to do more
than simply say to the jury that it was for them to decide whom they THE QUIDN
believed, without making any reference to the evidence at all.

Taschereau J.
If any other authority is needed, see Brooks v. The King -

(1), Markadonis v. The King (2), Rex v. Hill et at (3).
In the present case, the trial judge, after having ex-

plained the law to the jury, said:-
Now, as to facts. I will not comment on them. Both parties have

elaborated before you all the arguments for and against the guilt or
the innocence of the accused, and of course it is up to you to say, not for
me.

He then recapitulated in a few words what the Crown
Attorney and Counsel for the defence had said in their
addresses, and concluded by saying:-

Both points of view have been well elaborated by the Defence and
the Crown and I shall say no more on facts.

I do not think that this is sufficient. This trial lasted
one week, twenty-four witnesses were heard of which
twelve for the defence. Three experts, two of which were
called by the appellant, gave very elaborate explanations
on medical matters, and their respective opinions on the
result of the autopsy that was performed on the body of
the deceased woman. It was, I think, the duty of the
trial judge, in summing up this highly technical and con-
flicting evidence, to strip it of the non-essentials, and as
O'Halloran, J.A. said in Rex v. Hughes (4) to present to
the jury the evidence in its proper relation to the matters
requiring factual decision, and direct it also to the case put
forward by the prosecution and the answer of the defence,
or such answer as the evidence permitted. Unfortunately,
this has not been done, and the explanations and grounds
of defence have not adequately been put before the jury.

I am of opinion that the jury was left in a state of
confusion, and I cannot say that after the judge's address,
they were in a position to fully appreciate the value and
effect of the evidence. As I do not think that the verdict
would have necessarily been the same if the proper instrue-
tions had been given, I believe that 1014 (2) has no
application.

I would direct a new trial.
(1) [19271 S.C.R. 633 at 635. (3) 82 Can. C.C. 213 at 217.
(2) [1935] S.C.R. 657 at 665. (4) 78 Can. C.C. 1.
60662-51
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1952 RAND J. (dissenting) :-The defence here was plain and
Azomy uncomplicated: it was that at the moment the accused

TH .N was about to examine the woman internally for fibromas,
-~ a spontaneous process of miscarriage started causing a

severance of the placenta from the wall of the uterus and
leading to a fatal hemorrhage. The issue was simply
whether the rupture was natural or had been provoked
artificially by the accused with the intent of bringing about
an abortion.

The facts were largely undisputed: only those at the
critical moments leading to the severance were in contro-
versy. Four items of internal evidence were considered by
the Crown to point to an artificially induced dilatation
of the cervix: an abrasion of the cervix; dilation of the
cervical canal; the presence of muscular fibre on the
detached placenta; and the existence of a burrow along the
canal. What was said against this was that, in the presence
of fibromas, these conditions could possibly arise in the
natural course of dilatation. There were, in addition,
surrounding circumstances, presented in large part by the
accused, on which little doubt or question could arise.

Behind that facade of conditions and actions was con-
cealed the intent or purpose: was it legitimate or criminal?
With what "theory" can we dignify such a simple situation?
The trial took a full week and there was much examination
of the medical testimony: but in the end, that of the
defence reduced itself to what I have mentioned. What
could the repetition of the four items have added to the
knowledge or appreciation of that issue by the jury? They
had listened to a proliferation of questions about them
almost at nauseam. They would, most probably, have
received a further reference to them from the court with
secret impatience; and I have no doubt that the absence
of such a repetition had not and could not have had the
slightest influence on their minds in reaching their verdict.
In such an uncomplicated question, to speak of a "theory"
or to require as, virtually, an absolute rule, the recounting
of the few salient facts would be to add an artificiality
of no value to the machinery of trial. The rule cannot be
taken to be absolute in requiring such an exposition; it
depends upon the circumstances of each case.
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Lazure J., who presided, has had a long and distinguished 1952
experience in criminal trials, and in the situation as I con- AZOULAY
ceive it, I must decline to disregard his judgment that the THE QUEEN
narrow issues and significant facts, with all their implica- RadJ.

tions, were fully and intelligently appreciated by the jury.
No objection to the charge was made by the able counsel
representing the accused nor was the ground urged here
taken in the notice of appeal to the King's Bench.

The rule arises from the necessity that the jury be fully
apprised of every aspect of the case; their judgment other-
wise would be vitiated. But once that essential condition
is satisfied, anything further of the nature suggested here
would be a useless impediment. Its value is as a safeguard
against misjudging the jury's grasp of the issues and in
the impartial examination of controverted, involved or
complex matters and their significance. But there are
situations in which it can be said with judicial certainty
that reiteration is unnecessary; in such cases the verdict
is given in disregard of its presence or absence. I take the
condition of the rule to be that the statement required
must be such that its omission might have affected the
verdict: if, as here, it could not have done so, there is no
ground for appeal and a fortiori no substantial wrong has
been done.

I would dismiss the appeal.

ESTEY, J.:-The appellant, charged with the murder of
Mrs. P., was found guilty of manslaughter. His conviction
was affirmed in the Court of Queen's Bench, Appeal Side,
in the Province of Quebec (1), Chief Justice Galipeault
dissenting.

Mrs. P., on August 20, 1947, went to the office of the
appellant, a medical practitioner in Montreal, where, be-
cause of a haemorrhage caused by the separation of the
placenta from the uterine wall, she died.

The Crown contends that the haemorrhage resulted from
an attempt on the appellant's part to effect an abortion.
The appellant contends that the separation and consequent
haemorrhage were due to natural causes.

(1) Q.R. [1949] K.B. 233.
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1952 The Crown called evidence as to events and conversa-
AzouLAY tions leading to the examination, the manner in which

THE QUEN Mrs. P. was prepared therefor and the circumstances at
the office. A pathologist was also called who made a post
mortem on the afternoon of the death. He found the
cervical canal abnormally dilated in relation to the length
of the cervix, abrasions on the cervix, a burrow or groove
on the cervical canal and fibres on the placenta, which
came from the uterine wall. These factors, viewed as a
whole, together with his negative observations in his
opinion justified the conclusion that there had been an
attempted abortion.

The appellant admitted making an examination of the
lungs, heart and abdomen and the taking of a haemoglobin
test; that before he had made any internal examination she
had commenced to haemorrhage; that in the course of his
efforts to stop the haemorrhage he used a speculum, a
tenaculum and did some packing. He also gave her Pituitrin
and Vitamin K.

The medical evidence is all to the effect that Mrs. P. had
been pregnant between five and six months. It is also clear
that she had several fibroids upon the wall of her uterus
which, because of their size and condition, had been there
some time. The appellant was of the opinion that Mrs. P.
was in labour when she consulted him on the 20th and
that because of the fibroids and consequently diseased and
weakened condition of the tissues this separation of the
placenta occurred in the course of labour. Moreover, he
stated that the fact that she was in labour explained the
dilatation of the cervical canal.

Two pathologists were called on behalf of the appellant
whose evidence lent support to the view that the dilatation
of the cervical canal might have happened normally, par-
ticularly if she was in labour. They also expressed the
view that in the same circumstances, because of the diseased
and weakened condition of the tissues of the uterine wall,
the fibres might have separated therefrom with, and
remained upon the placenta. As to the abrasions on the
cervix and the groove on the cervical canal, these did pro-
vide evidence of trauma or injury which might have been
caused in the course of the packing.
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The learned trial judge clearly and appropriately dis- 1952

cussed the relevant law, the certainty that must be estab- AzoULAY
lished where the evidence is circumstantial and that the THE QUEEN

jury must be satisfied that the evidence establishes the EstJ
guilt of the accused beyond reasonable doubt before finding 2
him guilty. In the course of his charge the learned judge
stated, in part, as follows:

Now, as to facts. I will not comment on them. Both parties have
elaborated before you all the arguments for and against the guilt or the
innocence of the accused, and of course it is up to you to say, not for me.

Again he stated:
Both points of view have been well elaborated by the Defence and

the Crown and I shall say no more on facts.

The authorities contemplate that in the course of his
charge a trial judge should, as a general rule, explain the
relevant law and so relate it to the evidence that the jury
may appreciate the issues or questions they must pass upon
in order to render a verdict of guilty or not guilty. Where,
as here, the evidence is technical and somewhat involved,
it is particularly important that he should do so in a manner
that will assist the jury in determining its relevancy and
what weight or value they will attribute to the respective
portions. It is, of course, unnecessary that the jury's
attention be directed to all of the evidence, and how far
a trial judge should go in discussing it must depend in
each case upon the nature and character of the evidence
in relation to the charge, the issues raised and the conduct
of the trial. Wu v. The King (1); Brooks v. The King (2);
Picken v. The King (3); Preston v. The King (4); Black-
stone, Vol. 3, ch. 23, p. 375; The Queen v. Coney (5);
Rex. v. Bateman (6).

Moreover, the defence throughout was that the accused
had treated Mrs. P. in a professional and legal manner.
This was supported by evidence of the accused as to his
own conduct, his professional opinion as to the nature
and character of the natural cause of the separation of the
placenta and of his efforts to save her life. The evidence
of the pathologists, called on his own behalf, somewhat
supported his opinion as to the natural cause of the separa-

(1) [19341 S.C.R. 609. (4) [1949] S.C.R. 156.
(2) [19271 S.C.R. 633. (5) (1882) 8 Q.B.D. 534.
(3) [1938] S.C.R. 457. (6) (1909) 2 CA.R. 197.
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1952 tion of the placenta and the dilatation of the cervical canal.
AzouLAy They also expressed their opinions that the abrasions and

V.
THE QUEEN groove might have been caused by instruments used in
Esy J. the course of packing.

- This theory of the defence and the evidence in relation
thereto were not placed before the jury in a manner that
would assist the jurymen in appreciating the particular
facts and circumstances they should consider in determin-
ing whether the accused be guilty or not guilty. Brooks v.
The King, supra; Rex v. Henderson (1); Rex v. Kirk (2);
Rex v. Arnold (3).

There was ample evidence upon which a jury, properly
instructed, might have found the accused guilty, but it
cannot be said that a jury, acting judicially, would neces-
sarily have arrived at that conclusion and, therefore, it is
not a case for the application of the provisions of s. 1014 (2)
of the Criminal Code.

The appeal should be allowed, the conviction quashed
and a new trial directed.

FAUTEux J. (dissenting):-A careful consideration of
the record convinced me that the practical significance
which the defence expert opinions could have at the end
of the case was more dependent upon than promoting the
measure of credit the jury would then be ready to attach
to the very testimony of the appellant himself. Exonerating
possibilities indicated by them could only be of trivial
or no value if his relation of the occurrence, considered
in the light of the rest of the evidence, was not accepted
as truthful. That the jury did disbelieve what he said
as to the nature of his intervention is clearly manifested
by their verdict. I have reached the conclusion that had
the trial Judge dealt with the expert opinions exhaustively,
the case for the appellant would have been weakened
rather than strengthened. As there will be a new trial,
it is not convenient to review the evidence in order to
demonstrate the factual premises upon which the above
findings are made. One may point out, however, that
these conclusions are not inconsistent with but, in some
degree, supported by the fact that in the course of his

(1) [1948] S.C.R. 226. (2) 62 Can. C.C. 19.
(3) 87 Can. C.C. 237.
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address, the then counsel of the appellant-an able one, 1952

as the record shows--rather invited the-jury to minimize AzourAY

the value to be attached to expert opinions, the fact that THE QUEEN

he did not, at the end of the address of the trial Judge, Fauteux J.

raise any objections as to the omission of the latter to
review this or other evidence, the fact that, in the notice
of appeal, counsel did not even mention this ground on
which the argument before us was centered and which,
moreover, is not the one upon which the appeal in the
Court below fell virtually to be determined.

I would dismiss the appeal.

Appeal allowed; new trial directed.

Solicitor for the appellant: P. B. C. Pepper.

Solicitor for the respondent: H. Masson-Loranger.
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1952 THE CITY OF OUTREMONT (Defendant) . APPELLANT;
* May 26
* Oct. 29 AND

THE (PROTESTANT) SCHOOL TRUS-
TEES FOR THE MUNICIPALITY OF RESPONDENT;
THE CITY OF OUTREMONT (Plain-
tiff) .............. .............

AND

]MILE LACROIX . ................ MIS EN CAUSE

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Mandamus-Municipal law-Refusal by City Council of permit for
extension to school building-Area restricted to erection of cottages
by by-law-Discretion of Council in cases of schools-Whether by-lao
applicable-Whether ultra vires-Charter of City of Outremont, 1915,
6 Geo. V, c. 93, s. 40-By-Law 396, ss. 84, 85-Cities and Towns Act,
R.S.Q. 1941, c. 933, . 4926.

By section 84 of By-Law 326 of the City of Outremont, it was provided
that only detached or semi-detached cottages shall be erected on
certain streets in the City; and by section 85, the Council was given
the discretion to "allow the construction of churches, schools and
hospitals in any place in the City".

Desiring to enlarge its school building, which had been erected in a
prohibited area before the prohibition came into force, the respondent
applied to the City for a permit to erect an extension of the school
building on two adjoining lots, being also in the area covered by the
by-law. The permit was refused by the Council.

Thereupon, the respondent instituted proceedings by way of mandamus
against the City for a declaration that the by-law did not prohibit
the construction contemplated and, if it did, that sections 84 and 85 be
declared ultra vires and the permit granted.

The Superior Court held the sections to be valid but that they did not
apply in this case. Without passing on the validity of the sections,
the Court of Appeal for Quebec held also that they were not
applicable in the present instance.

Held, that the appeal should be dismissed since sections 84 and 85 of
By-Law 326 of the City of Outremont, even assuming that they were
applicable to this case, were ultra vires the powers of the City as
delegated to it by its Charter.

Firstly, since in the matter of municipal legislation, the corporations have
no other powers than those formally delegated by the Legislature,
which powers the corporations cannot extend nor exceed; since the
City was empowered by its charter to regulate by by-law the nature
of the dwellings to be erected within its territory; and since by
section 85, the City did not regulate by by-law the erection of the
buildings mentioned therein-but on the contrary left the decision
ultimately to the discretion of the Council-, the City has exceeded
its legislation powers and section 85 is, therefore, ultra vires.

* PREBSENT: Rinfret CJ. and Taschereau, Rand, Estey and Fauteux JJ.
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Secondly, since it cannot be said that the City, but for the provisions of 1952
Section 85, would have enacted the prohibition in section 84 in such CITY OF
an absolute form, as it is obvious that the City wanted the cases OUTREMONT

in section 85 treated differently, section 84 must also be considered V.
PROTESTANT

as ultra vires. SCHOOL

APPEAL from the judgment of the Court of King's TRUSTEE

Bench, appeal side, province of Quebec (1), reversing the
judgment of the Superior Court and granting the writ of
mandamus.

Jean Martineau, Q.C. and Louis Philippe Gagnon, Q.C.,
for the appellant. It is unfounded in law to say that the
Public Education Act has priority over the Cities and
Towns Act, because however important may be the edu-
cation of the children, the welfare and health of the com-
munity as a whole is even more important. Anyway, both
parties have repudiated that conclusion of the trial judge.
The respondents have the right to choose the site of their
school or to enlarge same, but the choice must be made
without violating the by-laws of the municipality. City of
Toronto Corp. v. Trustees of the Roman Catholic Separate
Schools of Toronto (2).

The argument of one of the judges of the Court of Appeal
that an enlargement of a building is not itself a building
and that therefore the building that the respondents
wanted to erect is not subject to section 84, is not founded
in law. As a matter of fact, an addition to a building must
necessarily be a building itself. Wilmot et al v. The City
of Kingston (3). The next argument is that the respon-
dents having built their schools before the prohibition, they
had a vested right to enlarge it. It is true that the by-law
speaks of buildings to be erected. But the purpose of the
by-law was not intended to prevent the use of buildings
already erected or to force their demolition, but it was to
prevent the erection of any further buildings. Therefore,
to say that this by-law did not apply to vacant land already
owned at the time of its adoption, is to say that the by-law
has absolutely no effect. It would prevent cities from
enacting zoning and building by-laws. Presswood v. City of
Toronto (4). The Court is asked here by the respondents
to go much further than in Scott v. Toronto (5).

(1) Q.R. [19511 K.B. 676. (3) [1943] O.W.N. 500.
(2) [1926] A.C. 81. (4) [19441 1 DL.R. 569.

(5) [19451 3 D.L.R. 478.
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1952 The Legislature made no exception for schools when it
cryOF gave the appellant the power to enact the by-law. The

OUTRMONT

V. power to expropriate, which is only a corollary of the
PROTESTANT

SCHOOL right to buy, cannot give the respondents the power to
TRusTEES disi egard the by-laws.

Aldgric Laurendeau, Q.C. and Kenneth A. Wilson. Q.C.,
for the respondents. The prohibitions and restrictions
contained in by-law 326 of the City do not apply in the
present instance. The trustees when it comes to choosing
a site for a school are absolute masters. It is their duty
to build schools when required. They may be forced to
do so by a ratepayer. They have had that faculty and
duty since 1866 in virtue of 29.30 Vict., c. 31. And the
by-law could have no effect as against the Education Act.
It cannot be shown that the Legislature wanted and in-
tended to derogate from the Education Act.

The respondents have acquired rights. With the exis-
tence of a school there exists the right to expand its
usefulness.

The trustees act under the direction of the superinten-
dent of education. If the corporation has the right to
prohibit the erection of a school on one street, it has the
right to do so on all streets. In other words, to prohibit
all schools within its boundaries. The same for Churches.
Yet the Education Act obliges the trustees to erect at least
one school in each school district.

The only recourse against a decision of the trustees under
s. 236 of the Education Act is by appeal to the Circuit
Court or the Magistrate's Court and the judgment is final
provided the school commission does not exceed its powers.
Commissaires d'6coles de St-Filicien v. Hgbert (1), which
judgment was confirmed by the Supreme Court (2). Only
a ratepayer may take such an appeal and a municipal cor-
poration is not a ratepayer. The same principle was
applied to churches where the Bishop decides finally on
the site of a church. Dorval v. (Euvre et Fabrique de
Saint-Louis de France (3).

(1) Q.R. 31 K.B. 458. (2) (1921) 62 Can. S.C.R. 174.
(3) Q.R. 72 S.C. 52.
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The judgment of the Court was delivered by 1952
FAUTEUX, J.-Ce litige est n6 des faits suivants. Depuis crry OF

OUTHEMONT
plus de quarante ans, la corporation intim6e maintient et V.
dirige, en la cit6 d'Outremont, une 6cole sise h 1'angle du PRS OTSA

Chemin de la CMte Ste-Catherine et de l'avenue Pagnuelo. TRuSTEES

Pr6voyant qu'un agrandissement du local serait rendu
n6cessaire par l'augmentation de la population & desservir,
l'intimbe achetait, en 1937, deux lots contigus ayant front
sur l'avenue Pagnuelo et adjacents au terrain oi cette 6cole
4tait 6rig6e.

Notons incidemment qu'au temps de cet achat et depuis
1925, ces deux lots 6taient, par rbglement de la cit6 appe-
lante, frapp6s d'une prohibition d'y construire d'autres
bitisses que des "cottages isol6s". Ce r~glement, portant
le num6ro 180, fut abrog6 en 1938 pour 6tre, au m~me
temps, remplac6 par un autre, portant le numiro 326,
depuis lors en vigueur. L'article 84 de ce dernier rbglement
maintient la prohibition indiqu6e et Particle 85 donne au
conseil de la cit6 un pouvoir discr6tionnaire de permettre
ou refuser, en tout endroit de la cit6, la construction d'6gli-
ses, d'6coles et d'h6pitaux.

Ce que l'intim6e avait pr6vu en 1937 s'av6ra 6ventuelle-
ment une r6alit6 in6luctable et, en 1940, on dut decider
de 1'6rection de constructions nouvelles sur l'unique empla-
cement disponible, soit sur les lots ci-dessus. Conform6-
ment aux dispositions du R~glement 326, des plans furent
pr6par6s et soumis A I'approbation du mis-en-cause, inspec-
teur nomm6 A ces fins, suivant le rfglement. Rventuelle-
ment, I'affaire fut port6e devant le conseil de la cit6 et,
finalement, I'approbation des plans et 1'6mission du permis
furent refuses, uniquement A raison de la prohibition 6tablie
en Particle 84 et du d6faut de 1'intim6e d'obtenir du conseil
la permission que ce dernier pouvait lui donner en vertu
de Particle 85. D'oi l'action de 1'intimbe contre l'appe-
lante et le mis-en-cause.

Dans sa requite pour bref de mandamus, 1'intim6e con-
clut, entre autres, A ce qu'il soit d6clar6 que le Riglement
326 ne prohibe pas la construction qu'elle d6sire 6riger sur
les lots pricit6s et que si ce riglement, et sp6cialement les
dispositions des articles 84 et 85, devaient 6tre interpr6t6s
comme prohibant cette construction, ces dispositions soient
d6clar6es ill6gales, ultra vires et, en I'espece, sans effet h
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1952 son endroit. On demande, en cons6quence, l'6mission d'un
crry OF bref p6remptoire de mandamus ordonnant 'a la cit6 et au

OUTREMONT
V,. mis-en-cause d'6mettre le permis recherch6.

PROTESTANT
SCHOOL La Cour Sup6rieure d6cida de la validit6 des articles 84

TUSES et 85 du rbglement mais, se basant sur ces dispositions de
Fauteux J. la Loi de 'Instruction Publique (1941 R.S.Q., c. 59), faisant

un devoir aux syndics des 6coles dans chaque municipalit6
de choisir et acquirir, mgme par expropriation, les terrains
n6cessaires pour les emplacements de leurs 6coles, d6clara
que cette loi primait sur la Loi des Cit6s et Villes et les
R&glements de la cit6 et en conclut que le R~glement 326
n'avait, en 1'espbce, aucune application. Avec cette inter-
pr6tation, l'intimbe 6tait libre de proc6der a construire sans
permis pr6alable et son action fut renvoy6e, mais sans
frais.

Les deux parties appelbrent de cette d&ision. L'appel
de la cit6 fut renvoy6 et celui des syndics maintenu. La
Cour du Banc de la Reine (si6geant en appel (1)) ne s'est
pas prononcie sur la validit6 des articles 84 et 85 du R~gle-
ment 326. Ptant unanimes sur la conclusion-sans I'6tre
sur les raisons-que ces articles n'avaient, en l'espice, au-
cune application, les membres de cette Cour ont, par juge-
ment formel, fait droit A la requite des syndics, ordonni
I'6mission d'un bref p6remptoire enjoignant h la cit6 d'Ou-
tremont et au mis-en-cause d'accorder, dans un d6lai im-
parti, le permis demand6; le tout avec d6pens contre la cit6.
C'est la d6cision dont la cit6 demande maintenant la revi-
sion.

Ptant donn6 la conclusion A laquelle j'en suis arriv6 sur
la question de la validit6 des articles 84 et 85 du Rgle-
ment 326, il devient inutile, aux fins du pr6sent jugement,
de reproduire et consid6rer ici les diff6rentes raisons ame-
nant les membres de la Cour d'Appel h conclure A la non
-application de ces articles. II est bien 6vident, en effet,
qu'une conclusion diff6rente de la leur sur le point ne
pourrait 6puiser le d6bat; d'autant plus que I'application
elle-mime d'un r~glement d6pend nicessairement et pri-
mordialement de sa validit6; question qu'il convient main-
tenant d'examiner.

(1) Q.R. [19511 KB. 676.
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En matibre de 16gislation, les corporationt municipales 1952
n'ont de pouvoirs que ceux qui leur ont t6 formellement Crm or
d6l~guis par la Legislature; et ces pouvoirs, elles ne OVTREMONT
peuvent ni les 6tendre, ni les exc6der. (Phaneuf v. La PROTESTANT

Corporation du Village de St-Hughes (1)). 'rUsTES
Les diverses lois de la L6gislature de Qu6bec, constituant Fauteux J.

la charte de ce qui s'appelait alors la ville d'Outremont, ont
6t6 amend6es et refondues en 1915 par une loi intitul6e
Charte de la citg d'Outremont (5 Geo. V, c. 93), aux termes
de laquelle la cit6 devient r6gie par les dispositions de la
Loi des Cit6s et Villes, sauf en ce qu'elles peuvent avoir
d'incompatible avec les dispositions de cette charte. Sui-
vant Particle 40 de cette loi de 1915, ainsi que le mentionne
le savant Juge en chef de la Cour d'Appel en ses notes:
Le Conseil peut faire, amender et abroger des riglements
pour:

10 ... Prescrire dans certaines rues 1'architecture, Ia symitrie ou le genre
de maisons A 6riger, bitisses isoldes, semi-isoldes, en pierre ou en brique
solide ou lambrissies ou autres; ... fixer 1'endroit que devront occuper, et
d6terminer Ia manibre de construire des 6chelles de sauvetage, tuyaux
d'6gouts, gouttibres, et r6glementer en g~ndral toute construction, recons-
truction, r6paration et modification de tout bitiment, et tout ce qui s'y
rattache; et empacher la construction, suspendre l'rection, et pourvoir
sommairement A P'abandon, I'isolation, la suppression, la d6molition, le
diplacement, la rdparation ou la modificaiton, aux frais du propri6taire, de
toutes bitisses ou portions d'icelles en contravention avee les riglements
de la Cit6.

C'est sous 1'autorit6 de telles dispositions que le conseil
de la cit6 entend justifier son droit d'adopter le texte
suivant des articles 84 et 85,-contenu au chapitre 4, inti-
tul6 "Zonage"-, du R~glement 326.

Art. 84 (a) On ne pourra construire sur les rues ou avenues ou sur
les parties de rues ou d'avenues ci-apris inumbres, que des cottages
isolIs ........................... savoir ...................... avenue
Pagnuelo.

(b) ..... ...................
(c) ........ ................
(d) On ne pourra construire sur les rues ou avenues ou sur les parties

de rues ou d'avenues ci-apris 4num6r6es, que des cottages isol6s ou h
demi isol6s ................ savoir .............. avenue Pagnuelo.

Art. 85. Nonobstant toutes dispositions au contraire, le conseil pourra,
par un vote des deux-tiers, permettre la construction d'6glises, d'6coles et
d'h6pitaux en tout endroit de la cit6.

(1) Q.R. (1936) 61 K.B. 83 at 90.
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1952 Ainsi apparait-il que si, sur certaines rues de la cit6, dont
Crry OF l'avenue Pagnuelo, on a voulu et 6dict6, par les prohibitions

OUTREMONT
O N apparaissant en Particle 84, la limitation des constructions

PROTESTANT un type particulier, on a manifestement voulu et 6dict6,
TRUSTs par les dispositions de 1'article 85, qu'en tout endroit de la
Fauteux J. cit6,--couvert ou non par les dispositions de 1'article 84 ou

- autres, peu importe,-'6tablissement d'6glises, d'6coles et
d'h6pitaux soit laiss6 a la discr6tion du conseil auquel les
dispositions de cet article donnent, en dernibre analyse et
en chaque instance, le droit le plus absolu de permettre
ou de refuser la construction. II apparait, de plus, de ces
dispositions de Particle, que ce droit peut 8tre exerc6 par
simple r6solution.

Je ne crois pas qu'on puisse mettre en doute le pouvoir
de la cit6 de 16gif6rer, d'6tablir par r~glements les prohi-
bitions apparaissant A Particle 84, non plus que son pou-
voir--cartant, de cette consid6ration, les arguments tir6s
de la Loi de 'nstruction Publique ou autres propres 1
1'espbce,-de faire ces prohibitions absolues au lieu de
pourvoir A une exception pour les cas des 6glises, 6coles et
h6pitaux, ainsi qu'on l'a fait par les dispositions de Particle
85. Mais cette exception 6tant 6dict6e, et le cas de ces
6tablissements particuliers 6tant sp6cifiquement r6gi par
les dispositions de cet article, il faut en tenir compte. Ce
qu'on attaque et ce qui, en effet, doit 6tre consid6r6, c'est
la validit6 du rbglement tel qu'adopt6, et non tel qu'on
pouvait 1'adopter.

Et ainsi deux questions se posent: 10 La cit6 peut-elle
pr6tendre avoir, par les dispositions de cet article 85, 16gi-
f6r6, r6glement6 sur la construction d'6glises, d'6coles et
d'h6pitaux en d6l6guant et assujettissant, A la discr6tion
de son conseil, chaque cas de construction de ces 4tablisse-
ments particuliers, pour en disposer par r6solution plut6t
que par rbglement? En somme, les dispositions de cet
article sont-elles autoris6es par la Legislature ou ultra vires
des pouvoirs donn6s A la cit6? 20 Si, pour aucune raison,
les dispositions de Particle 85 doivent 6tre d6clar6es ultra
vires et, en cons6quence, retranch6es du riglement, peut-on
raisonnablement conclure que le conseil aurait adopt6 le
texte actuel des dispositions de 1'article 84 sans y adjoindre
celles de Particle 85?
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La premibre question. Sur le principe de 1'existence et 1952
des limites du pouvoir des corporations municipales en CITr oF
matibre de l6gislation, a d6jA 6t6 citie, plus haut, la cause ouVno
de Phaneuf v. La Corporation du village de St-Hughes. Le PROTESTANT

texte pr6c6dant imm6diatement cette r~f6rence est pris au TRusTEES
jugement mime de Sir Mathias Tellier, alors Juge en chef Fauteux J.
de la province. En plus de cette cause, on peut signaler -

les decisions suivantes, h titre d'illustration de l'application
de ce principe:

La Corporation du village de Ste-Agathe des Monts v.
Reid (1). Dans cette cause, la Cour de Revision d~clarait
ultra vires un r~glement prohibant 1'6rection de certains
moulins, a moins d'avoir pr6alablement conf6r6 avec le
conseil, en avoir obtenu la permission; le conseil devant
d6terminer l'endroit de 1'6tablissement de ces moulins.
Rendant le jugement de la Cour, Sir Melbourne Tait, alors
Juge en chef adjoint, d6clarait:

It is not really a by-law at all, but a declaration that the council may
permit the erections referred to in art. 648 upon such conditions as it may
think proper to make at any particular meeting. The rights of those who
may desire to erect such manufactories or machinery are left uncertain,
and it appears to me this so-called by-law is drawn contrary to the
elementary principles upon which an ordinance of that kind ought to
be made.

Dans Baikie v. City of Montreal and another (2), M. le
Juge Chase Casgrain, se basant sur l'autorit6 de cette
d6cision de la Cour d'Appel dans Phaneuf v. Corporation du
village de St-Hughes, affirmait h la page 78:

A by-law which would discriminate, or allow the municipality or its
governing body to discriminate between citizens, would be ultra vires
and illegal.

Dans The Town of St. Louis v. Citizens Light and
Power Co. (3), la Cour d'Appel, h la page 41, d6clare:

L'expression, "peut faire des rbglements pour l'6clairage", qui se trouve
dans Particle 616, laisse au conseil la discretion d'exercer ou de ne pas
exercer le pouvoir que la loi lui donne, mais cette discr6tion ne s'applique
pas au mode A suivre dans l'exercice de ce pouvoir. Aucun texte n'autorise
le conseil A proc6der par risolution.

Dans la cause de City of Verdun v. Sun Oil Co. Ltd. (4),
la Cour d'Appel d~clarait ultra vires cette partie d'un r6gle-
ment de la municipalit relative A 1'6rection de stations

(1) Q.R. (1904) 10 R. de J. 334. (3) Q.R. (1904) 13 K.B. 19.
(2) Q.R. (1937) S.C. 77. (4) Q.R. [1951] K.B. 320.
60662-4
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1952 d'essence, accordant au conseil de la cit6 un pouvoir d'ac-
Crr or corder ou de refuser, a disor6tion, la permission d'6tablir

oVr.aMoNT tels 6tablissements. Cette d6cision fut confirmie par un
PROTESTANT jugement unanime de cette Cour (1). A la page 229, on
TBUSTE lit ce qui suit relativement au riglement en litige:

Fauteux J. The mere reading of section 76 is sufficient to conclude that in enacting
- it, the City did nothing in effect but to leave ultimately to the exclusive

discretion of the members of the Council of the City, for the time being
in office, what it was authorized by the provincial Legislature, under
section 426, to actually regulate by by-law. Thus, section 76 effectively
transforms an authority to regulate by legislation into a mere admi-
nistrative and discretionary power to cancel by resolution a right which,
untrammelled in the absence of any by-law, could only, in a proper one,
be regulated.

A mon humble avis, en 6dictant les dispositions de
larticle 85, le conseil de la cit6 a exc6d6 les pouvoirs de
16gislation que lui a conf6r6s la L6gislature. On n'a pas
r6glement6 sur ces cas qu'on a soustraits A l'op6ration de
l'article 84. On s'est attribu6 le droit d'en disposer, chacun
individuellement, suivant la discr6tion, Parbitraire des
membres du conseil pouvant alors 6tre en office. On n'a,
de fait, d6fini aucun principe pouvant gouverner l'exercice
de cette discr6tion. On a, enfin, exc6d6 les limites de
l'autorit6 revue de la L6gislature en s'arrogeant de decider
par r6solution ce qu'on devait r6gir par riglement. Ce n'est
pas ce que Particle 40 de la Charte de la cit6, ou ce que
l'article correspondant de la Loi des Cit6s et Villes (R.S.Q.
1941, ch. 233, art. 426) autorisent; et je doute qu'aucune
loi de la L6gislature permette-en pareille matibre-aux
membres d'un conseil municipal de paralyser avee une
telle discr6tion et aussi fondamentalement 'exercice du
droit de propri6t6. Les dispositions de cet article 85 sont
donc ultra vires.

La deuxibme question. En principe, un riglement, nul
en partie, l'est totalement. La Loi des Cit6s et Villes,
comme le Code municipal, d'ailleurs, pr6voient qu'un rigle-
ment municipal peut 6tre cass6, "en tout ou en partie".
Comme le fait remarquer M. le Juge Rivard dans Com-
pagnie glectrique du Saguenay, Lt6e, v. Corporation du
Village de St-Jr6me, et St. Idr6me Power Ltd. (2), il faut
donner A ces expressions une port6e conforme A la doctrine
expos6e par les commentateurs du droit public en matibre

(2) Q.R. (1932) 52 K.B. 305 at 321.
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de rbglement municipal. Le savant Juge r6fire particu- 92

librement A l'extrait suivant de McQuillin, Law of Muni- Crry or
cipal Corporations, 2e 6dition, vol. 2, no 862: OuV.No

It is essential that the parts upheld form, independently of the invalid PROTESTANT

portion, a complete law in some reasonable aspect, so that it may be fairly COO
concluded that the Council would have enacted it without the invalid
part ... The test is: Has the legislative body manifested an intention Fauteux J.
to deal with a part of the subject-matter covered, irrespective of the rest -
of the subject-matter? If such intention is manifest, the subject-matter is
separable, otherwise not.

Il me semble 6vident que sans la presence des dispo-
sitions de l'article 85, la cit6 n'aurait pas donn6 une forme
aussi absolue aux prohibitions 6dict6es en Particle 84 puis-
que, comme d6jh indiqu6, on a manifestement voulu, par
les premiers mots de Particle 85, traiter s6par~ment du cas
des 6glises, 6coles et h~pitaux et soustraire ces cas A 1'op-
ration de toutes autres dispositions, y compris celles de
Particle 84. De toutes fagons, il suffit de ne pouvoir affir-
mer que, sans les dispositions de Particle 85, les dispositions
de larticle 84 eussent 6t6 couchies en cette forme absolue.
L'article 84 doit subir le sort de Particle 85 et, comme lui,
6tre consid6r6 ultra vires. Et pour cette raison, assumant
m~me que les articles 84 et 85 s'appliqueraient A 1'espice,
la cit6 ne peut les opposer, comme elle 'a fait, A la demande
de la corporation intim6e.

Je rejetterais l'appel avec d6pens.
Appeal dismissed with costs.

Solicitors for the Appellant: Sauv4, Gagnon & L'Heu-
reux.

Solicitors for the Respondent: Wilson & Home.

REPORTER'S NOTE: On December 17, 1952, the City of
Outremont moved for a re-hearing before this Court and
on December 22, 1952, the following judgment was ren-
dered by the Court:

"Sur la requate de la Cit6 d'Outremont demandant de
suspendre l'effet du jugement rendu par cette Cour le
29 octobre 1952 et d'accorder une r6-audition de 1'appel de
la Cit6:-Assumant qu'il soit loisible A la Cit6 de demander
la r6-audition, la Cour est d'opinion qu'il n'y a pas lieu
d'accorder cette requite; le point soumis ayant 6t6 consi-
d6r6 aux fins du jugement d6ji rendu et les arguments

60662-61
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apportis par la Cit6, au cours de l'audition de la requite.
ne pouvant affecter la conclusion h laquelle la Cour en est
arriv6e sur le m6rite de l'appel. La requ~te est rejet6e avec
d6pens."

Motion dismissed with costs.

195 RENE DUPUIS .......................... APPELLANT;
*Dec. 3,4
*Dec. 15 AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Criminal law-Illegal possession of cigarettes-Admissibility of statement
made by accused-Whether warning should always be given.

APPEAL from the judgment of the Court of Queen's
Bench, appeal side, province of Quebec, quashing the appel-
lant's acquittal and ordering a new trial.

J. Guy Blanchette and J. L. Peloquin for the appellant.
Roland Dugrd Q.C. and Benoit Turmel for the

respondent.

The CouRT:-We agree with the members of the Court
of King's Bench (Appeal Side) all of whom decided that
the trial judge came to the conclusion that the statement
made by the appellant at Richmond was not free or volun-
tary because he, the trial judge, considered that irrespective
of all the circumstances it was necessary that the appellant
should have been previously warned. This is contrary to
the law as laid down by this Court in Boudreau v. The
King (1) and, therefore, there was a right of appeal by the
Crown from the acquittal.

On the basis of the evidence on the voir dire that appears
in the record, there is nothing to indicate what the trial
judge would have done as to the admissibility of the state-
ment if he had not misdirected himself. The appeal should
therefore be dismissed so that a new trial may be had.

Appeal dismissed.

Solicitor for the appellant: J. G. Blanchette.

Solicitors for the respondent: R. Dugr6 and B. Turmel.

*PRESENT: Rinfret CJ. and Kerwin, Taschereau, Kellock and Fauteux
Ji.

(1) [19491 S.C.R. 262.
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THE QUEEN (RESPONDENT) .............. APPELLANT 1952

AND *Mar 10,11,
12

TREVELYN SPENCE (SUPPLIANT) ...... RESPONDENT. *Oct 7

AND

THE QUEEN (RESPONDENT) .............. APPELLANT;

AND

IVAN BRADSHAW (SUPPLIANT) ......... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Crown-Master and Servant-Negligence of Servant-Scope of authority
-Scope of employment-Soldier receiving unauthorized order-Duty
to obey-Liability of Crown-The Exchequer Court Act, R.S.C. 1927,
c. 34, s. 19(c). The Militia Act, R.S.C. 1927, c. 132, as amended by
1947 (Can.) c. 21, ss. 14, 20, 69(2), 115, 117 and 188.

In an action for damages arising out of the collision between a taxicab
and an army truck owned by the Crown and driven by a soldier of
the Royal Canadian Armoured Corps (Reserve), who on the order
of his commanding officer was using the truck to convey a civilian
baseball team, Cameron J., in the Exchequer Court, held that the
accident was solely due to the negligence of the soldier; that the
truck was used contrary to army regulations and that the com-
manding officer had no authority to use it for such purposes. He
found further that the soldier was on duty and that it was within
the scope of his duties to drive military vehicles when directed to
do so by his commanding officer and not open to him to question
such an order; and that as the soldier at the time of the accident was
a servant of the Crown acting within the scope of his duties or
employment, the principle of respondeat superior applied and the
Crown was therefore liable for the damages sustained.

On appeal to this Court the finding of negligence was not questioned but
the Crown contended that under the relevant legislation, army regu-
lations and orders, the commanding officer had no authority to make
use of the truck for the purposes described, and that while the soldier
was under a duty to obey the lawful orders of his superior officer,
the order in question was an unlawful one and that consequently
in driving the truck pursuant thereto he was not acting within the
scope of his duties or employment.

Held: (Rand and Locke JJ. dissenting), that in the circumstances of the
case, the soldier was acting within the scope of his duties or
employment.

Per: Kellock J. Under the circumstances of the case, there was nothing
to indicate that the order was an unlawful order. It was therefore
the duty of the soldier to obey. Keighly v. Bell 4 F & F 763 at 790,
applied.

Per: Estey J. The commanding officer was authorized to promote recruiting.
It was part of his duty to direct the use of Army vehicles for military
purposes, including that of recruiting. In issuing the transport work

*PRESETNT: Rand, Kellock, Estey, Locke and Cartwright JJ.
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1952 ticket authorizing the use of the vehicle here in question he mis-
construed the regulations, but this issue was so closely associated

THE QUEEN with that authority which it was his duty to exercise that it cannot
V,.

SPENCE be said that in doing so he acted without the scope of his employment.
- Neither could it be said of the sergeant to whom the transport work

THE QUEEN ticket was issued, nor of the driver, who received the instructions
V.

Bma~ns w from him. Dyer v. Munday [1895] 1 Q.B.D. 742 at 746; Lloyd v.
Grace, Smith & Co. [19121 A.C. 716 at 737; Percy v. Corporation of
the City of Glasgow [19221 A.C. 299 at 306; Goh Choon Seng v.
Lee Kim Soo [1925] A.C. 550 and Lockart v. C.P.R. [19421 A.C. 591,
applied.

Per: Cartwright J. In the circumstances of the case it was the soldier's
duty to obey the order and in doing so he was acting within the
scope of his duty. Irwin v. Waterloo Taxi-Cab Co. Ltd. [1912] 3 K.B.
588. He did not know his commanding officer had no right to give him
the order nor could it be said on the evidence that as a reasonable
man he should have known. Evans v. Bartlam [19371 A.C. 473 at
479; Hodgkinson v. Fernie (1859) 11 C.B.N.S. 415 at 421.

Per: Rand J. (dissenting): It was not within the scope of the authority
of the commanding officer, directly or indirectly, to give a lawful
order which could make the driving of the truck an act of the
soldier within the course of his duties. A campaign for recruits was
authorized and the means was assumed to be in the commanding
officer but its scope could not extend to the violation of express
regulations dealing with the use of equipment by which he was bound.
The trip was an act of an extra-service nature and there was nothing
before the Court to warrant the conclusion that, since the trip would
involve the expense of conveyance, a bus could be hired on behalf
of the Government, nor that in the face of the regulations cited, the
truck could be used for such a purpose. Irwin v. Waterloo Taxi-Cab
Co. Ltd., supra, on which the Court below relied, distinguished. There
the servant was bound to obey, here the only order the soldier was
bound to obey was a lawful order. The special character of military
relations might justify his obedience but that did not make the act
done that of the Crown. If the commanding officer himself had
driven the truck, he would not have bound the Crown, nor could he
engage the Crown's responsibility by ordering a subordinate to do
the same act.

Per: Locke J. (dissenting): The use of the Army truck to carry the
baseball team was contrary to the Army Regulations and the com-
manding officer had no authority to authorize its use for such purpose.
The general instructions given him to recruit could not be construed
as authorizing the carrying on of such activities by means forbidden
by Army Orders. The obligation of the soldier who drove the truck
under The Militia Act and the King's Regulations and Orders was
to obey lawful orders only. In acting in accordance with an order
not lawfully given, he was not acting within the scope of his duties
or employment within the meaning of s. 19(c) of the Exchequer Court
Act (Bourton v. Beauchamp, [1920] A.C. 1001; Moore v. Donnelly,
[1921], 1 A.C. 329 applied). The scope of the duties and employment
of the soldier could not be extended by his mistaken understanding
as to what they were (Wardley v. Enthoven (1917) 86 LJ.K.B. 309).
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APPEAL by the Crown from two judgments of the 1952
Exchequer Court of Canada, Cameron J. (1), allowing the TH QUEEN

suppliants' Petition of Right to recover damages because V.EN=
of the negligence of an officer or servant of the Crown -
acting within the scope of his duties or employment. THE VUE

W. R. Jackett Q.C. and K. E. Eaton for the appellant. The Basw
trial judge erred in holding that the driver, Ryan, was
acting within the scope of his duties or employment as a
servant of the Crown at the time of accident. Ryan was
not engaged on any business of the Crown in the right of
Canada. The transportation of a baseball team was wholly
unconnected with the business activities of the Govern-
ment of Canada. Poulton v. London & Southwestern Ry.
Co. (2); Halparin v. Bulling (3); Battistoni v. Thomas
(4); Dallas v. Hinton (5). The Crown is not liable for
what is done in the course of an undertaking which is not
part of the Crown's business merely because some of the
participants are servants of the Crown for other purposes
and because there may be an indirect benefit from the
undertaking. Offerdahl v. Okanagan Centre Irrigation &
Power Co. (6). If Ryan received an "order" to go on a
trip, it could not have been obeyed by him as a military
order, since under the Militia Act, s. 69(2) as enacted
by 1947 (Can.) c. 21, s. 22, he was not subject to laws,
regulations and orders relating to the Canadian Army at
the time it was communicated to him because: (i) he was
not then on active service, (ii) it was not issued during
a period of annual training or drill under the Act, (iii) it
was not issued while he was on military duty, in the uniform
of his unit or within any place used for the purposes of
the Canadian Army, and (iv) it was not issued to him
during any drill or parade of his unit at which he was
present in the ranks or as a spectator nor was it issued
to him when he was going to or from the place of the
parade. When obeying an "order" not given within the
limits laid down by this provision, Ryan was not acting
within the scope of his duties or employment as a member
of the Canadian Army. The order he received could not
operate to extend such scope beyond the statutory limits

(1) [19501 Ex. C.R. 488. (4) [19321 S.C.R. 144.
(2) (1867) 2 Q.B. 534. (5) [19381 S.C.R. 244.
(3) (1914) 50 Can. S.C.R. 471. (6) [1937] 4 D.L.R. 405.
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1952 established by s. 69(2). Cases such as Irwin v. Waterloo
THE QUEEN Taxi-Cab Co. (1); Smith v. Martin (2); Risdale v. S.S.

SPENC Kilmarnoch (3), apply only where the orders are such, as
H Q by terms of the servant's employment, he was bound to

THE QUEEN
v. obey. They do not apply to an order requiring an inferior

BRADSHAW servant to do something outside the scope of his employ-
ment whether or not the inferior servant was aware of the
limits imposed by the employer on the employment.
Gaskell v. St. Helen's Colliery Co. (4).

The baseball club's trip was arranged by Reid probably
as Director of the Prince Edward Island Department of
Physical Fitness and certainly was not arranged by or on
behalf of the Crown in the right of Canada or the Canadian
Army. He could not as commanding officer of the Regi-
ment have directed the Knights of Columbus ball team
to take the trip nor have instructed their manager as such
regarding the trip. His ex post facto justification of the
use of the military vehicle on the ground that the trip
was a recruiting activity is not borne out by the facts.

The trial judge erred in-holding that Ryan was operating
the military vehicle pursuant to an order given him as a
member of the armed forces. Reid said the work ticket
was issued to "enable" Ryan to proceed with a ball team
to Souris and return and that he gave Ryan no other orders.
Sergeant Charles Ryan said that Reid told him there was
a trip for a baseball team and that he told the driver
Harrison Ryan, where he was to pick it up and his destina-
tion. On the face of it, none of these arrangements had
anything to do with the Canadian Army and none of the
men who went on the trip gave evidence that at the time
they thought that they did. Sergeant Ryan knew nothing
of a recruiting campaign. In any event it was outside
Driver Ryan's duties or employment to operate a military
vehicle on a trip prohibited by regulations respecting the
operation of such vehicles. It did not fall within the per-
mitted use of vehicles to transport service personnel to
sports fields because the persons being transported were
not "service personnel" and because the trip was to a place
more than twenty miles distant and no special authority
had been obtained therefor.

(1) [1912] 3 K.B. 588.
(2) [1911] 2 K.B. 775.

(3) [19151 1 K.B. 503.
(4) [1934] 150 L.T.R. 506.
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It was not permitted by the Regulation providing for 1952
transportation of "prospective army recruits" because the THE QUEEN

persons transported were not being transported as "pros- V.No
pective army recruits" and their transportation had not -
been authorized in the prescribed manner. The trip was
not authorized by the special provision concerning the BaBSHAW

transportation of the Royal Canadian Cadet Corps because
the persons being transported were not being transported
as cadets and were not being transported in connection
with a "duly authorized parade or training activity." The
Regulations made by the Quarter Master General pursuant
to s. 11 and Appendix VI of the King's Regulations and
Orders, made by the Governor in Council under s. 139 of
the Militia Act, limit the scope of employment of members
of the armed forces operating military transport. Whelan
v. Moore (1); Knowles v. Southern Ry. Co. (2); Bourton
v. Beauchamp (3); Moore v. Donnelly (4). The regula-
tions restricted the scope of Ryan's employment and it is
immaterial whether he was aware of them. Wardle v.
Enthoven & Sons Ltd. (5); Cartwright v. Shell-Mex & B.P.
Ltd. (6). The front cover of "Regulations for Military
Operated Vehicles, 1947" require that "this pamphlet must
be carried at all times by every qualified driver of a military
operated vehicle irrespective of rank . . ." The pro-
hibitions made the trip something outside of Ryan's em-
ployment and not merely an unauthorized way of doing
some work he was appointed to do. Compare Goh Choon
Seng v. Lee Kim Soo (7) and Lockart v. C.P.R. (8).

Even if Ryan can be regarded as having acted pursuant
to a military order he was not at the time of the accident
acting within the scope of his duties or employment as a
servant of the Crown because his services were loaned or
transferred, for the purpose of the trip, either to the Knights
of Columbus ball team, the Provincial Department of
Physical Fitness, Reid, or some other person or authority
other than the Crown in the right of Canada. Salmond on

(1) (1909) 43 Ir. L.T. 205. (5) (1916) 10 B.W.C.C. 79.
(2) [1937] A.C. 463. (6) (1932) 25 B.W.C.C. 650.
(3) [19201 A.C. 1001. (7) [19251 A.C. 550.
(4) [1921] 1 A.C. 329. (8) [19411 S.C.R. 278;

[1942] A.C. 591 at 599.
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1952 Torts 10 Ed. 86-7; Donovan v. Laing (1); Bull & Co. v.
TH QUEEN West African Shipping Agency (2); Century Insurance Co.

P CEv. Northern Ireland Road Transport Board (3).SPENCE

TH QUEEN D. L. Mathieson Q.C. and G. R. Foster for the respond-
-' ents. The only point in issue is whether the trial judge was

BRADSHAW
- correct in finding that at the time of the accident Corporal

Ryan, the admitted servant of the appellant was acting
within the scope of his duties or employment within the
meaning of the Exchequer Court Act, as amended, s. 19(c),
as alleged by the respondents in the Petitions of Right.
The respondents submit that the trial judge was correct
in confining his inquiry to the ascertainment of the scope
of Corporal Ryan's duties or employment in order to
determine the jurisdiction of the Court and in holding that
"while Reid committed a breach of the regulations regard-
ing the use of military vehicles . . . . such breach did not
narrow the scope of Ryan's duties or employment". His
decision was based on the common sense principle that a
soldier in Ryan's position must give implicit obedience
to the orders given him by his commanding officer in the
ordinary matters of the service, except where such orders
are clearly contrary to law. The evidence clearly estab-
lishes that Brigadier Reid as Corporal Ryan's commanding
officer gave the order to make the trip in the normal manner,
that is by issuing a transport work ticket and by passing
this order to Corporal Ryan through the sergeant in charge
of transport. No evidence was submitted to show that on
receipt of this order Corporal Ryan knew it was contrary
to regulations, or, in fact, that Corporal Ryan had any
knowledge of the regulations. Reid as commanding officer
was obviously designated by the appellant as one author-
ized to give orders on its behalf. In exercising that authority
he ordered Ryan to make the trip as a military driver, an
order which by its nature Ryan would have the right to
assume as coming under the authority of his commanding
officer. It was therefore his duty as a soldier to obey. The
trial judge was correct in applying to the facts of this case,
Iruin v. Waterloo Taxi-Cab Co. Ltd. (4); Charlesworth on
Negligence at p. 50.

(1) [18931 1 Q.3. 629. (3) [1942] A.C. 509.
(2) [1927] A.C. 686. (4) [1912] 3 K.B. 588.
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If the jurisdiction of the Court depends not only on the 1952

scope of Corporal Ryan's duties or employment but also THE QUEEN

on Brigadier Reid's, then the respondents submit that the spEN
appellant is still liable, despite the breach of the regula- THE QUEEN
tions by Brigadier Reid, because he was engaged ina V.
matter incidental to and arising out of the business of the BmsuAw

appellant. It is not disputed that the latter did an act
which his master, the appellant, had not authorized, in
permitting the army truck to make the journey without first
obtaining the proper consent under the regulations. How-
ever the act was so connected with his duty to encourage
recruitment, an act which the appellant authorized, that
it may rightly be regarded as a mode-although an im-
proper mode-of doing that act, and the appellant remains
liable. Goh Choon Seng v. Lee Kim Soo (1); Limpus v.
The General Omnibus Co. (2); Salmond on Torts 10 Ed.,
90; Bayley v. Manchester (3).

It was urged on behalf of the appellant that Corporal
Ryan could not be said to be the servant or agent of the
appellant acting within the scope of his duties or employ-
ment because he was at all relevant times the servant or
agent of the Knights of Columbus working for them and
under their control. The burden of proof rests on the
appellant, and this burden is a heavy one. Mersey Docks
& Harbour Board v. Coggins & Griffith (Liverpool) Ltd.
(4). Not only is the burden a heavy one but the pre-
sumption is all against there being such a transfer. Century
Insurance Co. v. Northern Ireland Road Transport Board
(5); Nicholas v. F. J. Sparks & Son (6); Chowdhary v.
Gillot (7). Not only have the appellants failed to dis-
charge the burden of proof and overcome the presumption
but on the contrary the evidence clearly establishes that
the appellant retained control over its admitted servant,
Corporal Ryan. See also Jones v. Scullard (8).

In the Mersey Docks case, supra, Lord Porter at p. 17
points out that where both a mechanical device, in this case
the army truck, and its driver are both loaned the inference
is that the servant remains the servant of the general

(1) [1925] A.C. 550 at 554. (5) [1942] 1 All E.R. 491 at 496.
(2) 7 L.T. (N.S.) 641 at 644. (6) 61 T.L.R. 311.
(3) (1872) L.R. 7 C.P. 420. (7) [1947] 2 All E.R. 544.
(4) [19471 A.C. 1 at 10. (8) [1898] 2 Q.B. 565 at 574.
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1952 employer. See also Jones v. Scullard, supra. If therefore
THE QuEEN the vehicle and Corporal Ryan were loaned to the Knights

VPNC of Columbus the presumption is against Corporal Ryan
H Q being transferred because in the words of Lord Wright in

V. the Century Insurance case, supra, at p. 497, "he was bound
BB^"S" to have regard to paramount directions given by the

respondents (the permanent employers) and was to safe-
guard their paramount interests."

It was established that Corporal Ryan was paid by the
appellant for the performance of his duties as a military
driver on the day in question, and it was found as a fact
by the trial judge that he was "undoubtedly on duty that
day", therefore there can be no dispute that the appellant
was the only person with power to dismiss him, and there-
fore retained control of his servant. No evidence was
adduced to show that Ryan, either expressly or impliedly,
consented to being transferred to the Knights of Columbus,
and the absence of such consent implies that he remained
the servant of the appellant. Mersey Docks case, supra,
per Lord MacMillan at p. 14. Nor was it shown Ryan was
working with the Knights in response to any request from
them or under any agreement between them and the appel-
lant. Clelland v. Edward Lloyd Ltd. (1). The evidence
as a whole, and the findings of fact by the trial judge, point
conclusively to the fact that only "the use and benefit" of
Corporal Ryan's work could be considered as transferred
but that Corporal Ryan at all times remained the servant
of the appellant.

RAND J. (dissenting):-I am unable to agree that it was
within the scope of the authority of Col. Reid, directly or
indirectly, to give a lawful order which could make the
driving of the lorry an act of the corporal within the course
of his duties as a member of the 17th Reconnaissance
Regiment, Reserve, Armoured Corps.

The original arrangement had been that a baseball team
from Charlottetown, which the regiment sponsored, should
go to Souris, but for some reason this could not be carried
out; and Col. Reid, in order not to disappoint the com-
munity of Souris, which he thought might do harm to
recruitment there, arranged to send another sponsored by

(1) [19381 1 K.B. 273.
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the Knights of Columbus. Both of these teams played in 1952

a local baseball league, and the players included members THE QUEEN
of the cadet corps of one of the city schools, affiliated with SPECB
the regiment. T -E QuN

Undoubtedly a campaign for recruits to the regiment was V.
authorized and encouraged, and an area of discretion in BRA

means was assumed to be in the Officer Command- Rand J.

ing; but its scope could not extend to the violation of
express regulations by which he was bound. There were
such regulations that dealt with the use of equipment, and
they took their character from the underlying separateness
of army action from civilian action, a separateness amount-
ing to the creation, in some respects and to some degree,
of a relation analogous to a military imperium. Basically,
army action of any sort is confined to army personnel and
equipment: civilians are excluded; but this has necessarily
given way, under the impact of modern developments, to
a widening scale of interrelation between the army and
civilians, either as private individuals or as public; and
what is to be decided is whether the steps taken were
within or beyond the range of what could reasonably be
said to have been authorized for recruiting purposes.

Relevant rules are to be found in a compilation of "Regu-
lations governing Military Operated Vehicles, 1947," pub-
lished in December of that year but effective at the time of
the accident. For instance, there is s. 22 which, in part,
reads:-

Military transport vehicles may be used to transport service personnel
to sports fields, playgrounds and recreational centres, subject to the
following conditions:-

(d) Under no circumstances will civilians or persons other than
service personnel be transported.

S. 25(a) provides:-
Civilians will not be transported in military vehicles except under

the following circumstances:-

(d) Where adequate educational, shopping or entertainment facilities
do not exist for dependents of officers and other ranks at units
outside urban areas and public transportation is not available
from unit boundaries, the Officer Commanding a Command may
authorize the use of Service transport not required for other
duties. Transport authorized shall carry dependents only between
the unit and the nearest public transportation, or the nearest
facilities, whichever is the closer.
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1952 Paragraphs (a), (b) and (c) deal with civilians employed
THE UEEN in the Department of National Defence, civilian contractors

SPENE or their employees engaged on work for the Department,
and civilian official visitors, lecturers, members of com-

V. mittees acting for or in association with the Department,
BRASHAW etc.

Rand J.
- Ss. 27 and 28 provide:-

Members of the Royal Canadian Cadet Corps may be permitted to
ride in military transport vehicles when required to do so in connection
with a duly authorized parade or authorized training activity.

As the transportation of cadets in a military vehicle at any other time
is not authorized, should the cadet be injured or killed while being
transported other than on a parade or in the course of training as set
out above, sections 73 to 80 inclusive of the Regulations for the Cadet
Services of Canada, 1942, would not apply to provide compensation and
medical treatment as set out therein. The liability of the Department
in such a case would be merely that of the owner of a vehicle to a
gratuitous passenger.

Now the team did not make the trip as cadets nor as
substitutes for cadets, nor was it in any sense a cadet or
service activity such as is contemplated either by the
Militia Act or the regulations. The trip was an act of an
extra-service nature, of which the most that can be said is
that it was promoted by the Commanding Officer for the
indirect purpose mentioned. That being so, the act was
either within or beyond the scope of the officer's authority:
there is no room for the suggestion of carrying out an
authorized act in a forbidden manner.

The trip would necessarily involve the expenses of the
conveyance: could they be incurred, say, by hiring a bus
on behalf of the Government? There is nothing before us
either express or by implication of any sort or description
to warrant the conclusion that they could be, nor that, in
the face of these regulations, the lorry could be used for
such a purpose. Voluntary recruitment has for generations
been the object of local inducement and encouragement;
but, so far as they have not been private, they have always
been by way of military displays or advertisements in
which the authorities preserved an exclusively military
action. If the Commanding Officer could send a private base-
ball team over 50 miles in a military lorry as a military pro-
ceeding, I see no limit to the kind of activity, whether of
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sports, dancing, music, dramatics, or any other mode of 1952
arousing the interest and enthusiasm of young people, that THE QUEEN
could be resorted to in a similar manner. Such an exten- SPE
sion of governmental action must find its authority in THE QUEEN
something more specific than the informal approval by V.

BRADSHEAWgeneral officers of stimulation to local enlistment.
Rand J.

Cameron J. found against the Crown on the ground that -

since the corporal was bound to execute the orders of the
Commanding Officer, the act of driving was within the
course of his employment. He founded himself on the
case of Irwin v. Waterloo Taxicab Company Limited (1).
There a taxi driver carried out the instruction of the
General Manager of the business in driving him to see
private friends, not on the business of the company. The
driver had no reason to believe that the trip was not
properly authorized, and it was made in a manner indis-
tinguishable from the ordinary course of his work. But it
was agreed that the driver was under a duty to obey the
direction and to make the trip, and the Court of Appeal
held the company liable for his negligence during the course
of it.

The decision raises the question whether, if the General
Manager himself had taken over the wheel and had driven
the automobile on the same errand, the company would
have been liable: if not, how the General Manager could
raise the liability of the company through an order to the
driver I find it difficult to see. In this I assume that the
General Manager's authority extended so far as to enable
him, if on -an occasion he saw fit, and in the course of his
employer's business, to drive the car himself. Moreover,
there does not appear to have been any prohibition against
the General Manager being a passenger, subject of course
to the payment of the regular fare.

The fact that the servant there was bound to obey the
order given him distinguishes the case from this. Here,
the only order the corporal was bound in law to obey was
a lawful order. It may be that, in his own interest, he was
quite justified in obeying it and he would incur no dis-
cipline or responsibility for so doing; and it is clear that
the special character of military relations necessitates such

(1) [19121 3 K.B. 588.
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1952 a justification except where the order is patently illegal.
THH QUEEN But that does not make the act done the act of the Crown.

V. CE Co0. Reid himself had driven the lorry, he would not, in
SPENCE fCl edhmefhddie h orh ol oi

THE QUEEN my opinion, have bound the Crown even though he could
v. have done so in the course of admittedly military purposes.

BBADSHAW If that is sound, how he could engage the Crown's respon-
Rand J. sibility by ordering a subordinate to do the same act I am

quite unable to appreciate.

I would therefore allow the appeal and dismiss the action
with costs throughout if they are demanded.

KELLOCK J.:-Negligence on the part of the driver of
the military vehicle here in question being no longer in
question, the determination of this appeal depends solely
on whether or not that negligence occurred while the driver
was "acting within the scope of his duties or employment"
within the meaning of s. 19(c) of the Exchequer Court Act.
Mr. Jackett relies upon the regulations to which he referred
in support of his contention that the vehicle could not, at
the relevant time, be considered as having been engaged
upon any business of the Crown. The evidence of Colonel
Simmons, called on behalf of the Crown, furnishes, how-
ever, an additional standpoint from which this appeal must
be considered.

According to this witness, during the period when the
event here in question took place, both the Reserve and
Active forces of the Canadian Army were in the "throes"
of recruiting; "the war had finished in 1945 and we were
stepping up the Reserve Forces and Permanent Forces."

With respect to the regulations as to the use of military
vehicles, the witness said: "Certain things are taken for
granted, that we could use a vehicle for recruiting." In
particular he testified:

Q. I believe you told my friend on cross-examination that there was
nothing within your knowledge in these regulations to prohibit the use
of a military-operated vehicle for recruiting? Is that what you said?

A. Yes.

Q. Well, not authorizing the use of one of these vehicles for recruiting
purposes, would a Commanding Officer still be subject to the limitations
of the use of that vehicle imposed by these Regulations?

A. Not necessarily. If it is agreed or authorized that the-there is
nothing in these Regulations which says a vehicle cannot be used for
a purpose, and if it is agreed that it is a recruiting purpose, the vehicle
can be used, and it would be quite all right, naturally.
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With respect to the regulations themselves, the Crown 1952

relies in the first place upon Order 4558 of June 7, 1944, THE QUEEN

and particularly upon para. 3, which limits the use of army ,ENCE
vehicles to "official purposes." The interpretation of this E

.THE QUEEN
order is not unaffected by paras. 1 and 2 from which it v.
appears that the order arose out of the then existing short- Ba1ssw
age of gasoline "in order to achieve economy." In my Kellock J.

opinion, the use of a vehicle for recruiting purposes, par-
ticularly in the light of the evidence of Colonel Simmons,
would be a use for an "official" purpose, and the command-
ing officer, to whom was committed the duty of recruiting
his regiment up to its establishment, would of necessity
have to judge as to what use would or would not be proper
for such purpose, in the absence of some express provision
with which any proposed use would be in conflict.

Colonel Reid considered that in what he directed he was
carrying out his instructions with respect to increasing the
strength of the regiment under his command. In the
methods adopted by him to that end, he necessarily had a
considerable discretion. If, therefore, there could be found
a direct prohibition as to the use of transport vehicles in
connection with recruiting, the question would arise as to
whether disobedience would limit the "sphere of the em-
ployment" or merely amount to "a direction not to do
certain things, or to do them in a certain way within the
sphere of the employment;" Plumb v. Cobden (1), per
Lord Dunedin at 67. If it were necessary to decide that
question, I should say that the sphere of employment was
not affected by the disobedience, if any, of Colonel Reid,
and that, therefore, the particular regulations to which we
were referred, notably with respect to the use of military
vehicles for the transport of "service personnel for recrea-
tional purposes," the transport of "civilians employed by
the Army," "prospective recruits" and cadets, do not assist
the appellant.

If there were doubt as to whether or not this should be
considered to be the right result, there would still be, in
my opinion, a further question, namely, as to the duty
of the driver of the vehicle when the order from Colonel
Reid was given to him.

(1) [19141 A.C. 62 at 67.

60662-7
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1952 In Keighly v. Bell (1), Willes J. expressed himself thus:
THE QUEEN I believe that the better opinion is, that an officer or soldier, acting

V. under the orders of a superior-not being necessarily or manifestly illegal
SPENCE -would be justified by his orders.

THE QUEEN It is obvious that the object with which an order is given
BRADSHAW can determine its lawfulness. An officer going on military
Kellock J. duty orders a soldier to fetch his horse. This would be a

valid order. If, however, the officer wanted his horse to go
hunting or to take an ordinary ride for pleasure, this would
take the order out of the category of "lawful" commands.

The authors of the Manual of Military Law, 1929 edition,
p. 18, express the view that

So long as the orders of the superior are not obviously and decidedly
in opposition to the law of the land, the duty of the soldier is to obey
and (if he thinks fit) to make a formal complaint afterwards.

A similar view prevails in the United States. In Davis
on "The Military Law of the United States," a former
Judge Advocate General, in speaking of "lawful" orders of
a superior officer, says at p. 381:

If a question arises with respect to their legality, and the order is not
on its face clearly and obviously in contravention of law, it is the duty
of the inferior to resolve such doubt in favour of obedience, relying for
justification on the form of the order so received and obeyed.

In my opinion, the law is sufficiently stated for the pur-
poses of the case in hand by Willes J. above. Even in time
of peace, military discipline could not otherwise be
maintained.

If Colonel Reid in good faith, as he did, considered in
giving the order here in question that he was carrying out
his duty as commanding officer of the regiment in con-
nection with the current effort to bring it up to strength,
it is impossible to say that the Corporal who received the
order to drive the vehicle should have considered he had
received an unlawful order.

With respect to s. 117 of the Militia Act, R.S.C. 1927,
c. 132, it may be that illegality in fact would constitute a
defence to any proceeding under that section, but I do not
think that that section establishes the proposition that
illegality in fact is sufficient to establish that a soldier, in
carrying out a command of a superior officer, is not acting

(1) (1866) 4 F. & F. 763 at 790;
176 E.R. 781 at 793.
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within the scope of his duties or employment within the 1952

meaning of the Exchequer Court Act, if the order is not THE QUEEN
if V.necessarily or manifestly" illegal. SPENCE

I would dismiss the appeal with costs. THE QUEEN
v.

ESTEY J.:-The suppliants Bradshaw and Spence, respec- BRADSHAW

tively owner and driver of a taxicab, were awarded damages Kellock J.
against Her Majesty in the Exchequer Court for injuries
suffered when the taxicab collided with an Army truck
upon a highway between Charlottetown and Souris, Prince
Edward Island, about 1:30 on the morning of July 24, 1947.

The learned trial judge found that Corporal Ryan's
negligent driving of the Army truck was the sole cause of
the collision and no appeal is taken therefrom.

The Army truck was, at all times material hereto, in
possession of the 17th Prince Edward Island Reconnaissance
(RECCE) Regiment, a reserve unit of the Canadian Army
then under the command of Lieutenant Colonel Reid.
Corporal Ryan was a member thereof. As such, for the
purpose of determining the liability of Her Majesty in this
action, both Lieutenant Colonel Reid and Corporal Ryan
are deemed to be servants of the Crown (Exchequer Court
Act, S. of C. 1923, c. 25 s. 50A). The essential issue is,
therefore, whether Corporal Ryan, at the time the injuries
were suffered, was acting within the scope of his employ-
ment within the meaning of s. 19(c) of the Exchequer Court
Act (R.S.C. 1927, c. 34).

19. The Exchequer Court shall also have exclusive original jurisdiction
to hear and determine the following matters:-

(c) Every claim against the Crown arising out of any death or injury
to the person or to property resulting from the negligence of
any officer or servant of the Crown while acting within the
scope of his duties or employment.

Lieutenant Colonel Reid, with the intention of promoting
recruiting, arranged for a ball game between the Regiment-
sponsored RECCE junior team of Charlottetown and a
local Souris team to be played at Souris on July 23, 1947.
The RECCE team, for some reason, could not make the
trip and Lieutenant Colonel Reid arranged that the Knights
of Columbus, another junior team that played in the same
league with the RECCE team at Charlottetown, would
substitute. He directed their transportation in an Army

60662-74

531



SUPREME COURT OF CANADA

1952 truck and the injuries here claimed for were suffered while
TE QUEEN the Army truck was transporting the ball team and its

SPENCE supporters back to Charlottetown.

THE QUEEN As Commanding Officer, Lieutenant Colonel Reid was
v. authorized to promote and was at all times material hereto

BRADSHAW promoting recruiting. As one witness stated, the Regiment
EsteY J was then in the "throes of recruiting." There were no

regulations dealing with recruiting and it must follow that
as Commanding Officer it was his duty to exercise his
discretion in the development of a programme that he
might deem applicable and effective in the area allotted
to him. As Lieutenant Colonel Rogers, then second in
command, deposed:

The policy of the Regiment in regard to recruiting was we were
given certain areas in Queen's and King's counties, in which we were
permitted to recruit, and we were to use the means at our disposal to
interest young lads into joining the Reserve Army.

As part of the recruiting programme Lieutenant Colonel
Reid concluded that good will should be maintained be-
tween the Army and the civilian population and had, as a
consequence, upon different occasions transported the regi-
mental band for entertainment. As he states, they were
told at all times "to co-operate with civilian people." He
accordingly arranged a ball game at Souris with a view
to demonstrating to the young men that the Army was
interested in many activities including sport and thereby to
add to their interest in the Army. In all this he was not
serving any purpose of his own or any ulterior or other
purpose inconsistent with his position and duty to promote
recruiting. (Whatever suggestion was made to the contrary
was not established by the evidence.) Even if it be admitted
he was. in error, the evidence justifies no other conclusion
but that he believed he was promoting recruiting and acting
within the scope of his authority.

A servant may, of course, while purporting to act for his
master, do so in a manner that is outside the scope of his
employment, but the conduct here in question is not
sufficiently far removed to justify such a conclusion. The
learned trial judge did not go further than to suggest "it
is difficult to agree with his opinion that the game actually
played by the Knights of Columbus team had anything to
do" with the subsequent enlistments from Souris. That,
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however, is far from saying that Lieutenant Colonel Reid 1952

was not, in arranging the game, acting within the scope of THE QUEEN

his employment in the promotion of his recruiting P E
programme. THE QUEEN

The learned trial judge did find that the direction to v.
use the Army truck for the transportation of this ball team BRADSHAW

"was contrary to the regulations and that Colonel Reid Estey J.

had no authority to use it for such purposes," and continued:
I do not question his good faith in the matter. At the time he was

busily engaged in an effort to secure recruits for his regiment, and
doubtless thought that -an exhibition baseball game, between a team
sponsored by the Regiment and the young men of Souris, would assist
in recruiting.

With the greatest possible respect, it would appear that
in the foregoing sufficient weight has not been given to the
distinction between the field of actual authority and the
scope of employment. Lord Esher gives expression to this
distinction when he states:

The liability of the master does not rest merely on the question
of authority, because the authority given is generally to do the master's
business rightly; but the law says that if, in course of carrying out his
employment, the servant, commits an excess beyond the scope of his
authority, the master is liable. Dyer v. Munday (1).

This difference is again emphasized in Story on Agency,
s. 452:
* * * he (the principal) is held liable to third persons in a civil suit
for the frauds, deceits, concealments, misrepresentations, torts, negligences,
and other malfeasances, or misfeasances, and omissions of duty, of his
agent, in the course of his employment, although the principal did not
authorize, or justify, or participate in, or, indeed, know of such misconduct,
or even if he forbade the acts, or disapproved of them. Bright & Co. v.
Kerr (2).

The foregoing statement of the learned author has been
repeatedly quoted, particularly in McGowan & Co. Ltd.
v. Dyer (3); Lloyd v. Grace, Smith & Co. (4); Percy v.
Corporation of City of Glasgow (5). See also Willes J. in
Bayley v. Manchester, Sheffield, and Lincolnshire Ry. Co.
(6).

In W. W. Sales Limited v. City of Edmonton (7), it is
pointed out that the mere fact the agent's act may con-
stitute a criminal offence does not necessarily take it outside

(1) [18951 1 Q.B.D. 742 at 746. (4) [19121 A.C. 716 at 737.
(2) [19391 S.C.R. 63 at 70. (5) [19221 2 A.C. 299 at 306.
(3) (1873) L.R. 8 Q.B. 141 at 145. (6) (1872) L.R. 7 C.P. 415 at 419.

(7) [19421 S.C.R. 467.

533



SUPREME COURT OF CANADA

1952 the scope of his employment. Mr. Justice Hudson, deliver-
THE QUEEN ing the judgment of the majority of this Court, stated at

V.
SPENCE 471:

THE QUEEN Here the servants were "not on a frolic of their own." They were
v. in fact doing work which was intended to be of service to their master

BRADSHAw and was in fact closely connected with acts which they were specifically

Estey J. instructed to do.

Where it was contended that because the conduct of the
servant in repossessing a bedstead constituted a criminal
assault he was, therefore, acting beyond the scope of his
employment, Lord Esher stated:

The question, therefore, for the jury was whether Price was employed
to get back the bedstead, and did the acts complained of for the purpose
of furthering that employment, and not for private purposes of his own
* *** Dyer v. Munday supra at 746.

The same view is adopted in Goh Choon Seng v. Lee Kim
Soo (1), where, although the servant committed an act of
trespass, that did not take his conduct outside the scope of
his employment.

Limpus v. The General Omnibus Co. (2), was regarded
by Compton J. at 643
as a case of improper driving and not a case in which the servant did
anything altogether inconsistent with the discharge of his duty to his
master and out of the course of his employment-a fact upon which, it
appears to me, the case turns.

The appellant cited among other authorities Halparin v.
Bulling (3), Battistoni v. Thomas (4), and Dallas v. Home
Oil Distributors Limited (5). The servant in all of these
cases had left his master's business and was proceeding
toward the attainment of a purpose of his own. The case
of Poulton v. The L. & S.W. Ry. Co. (6), was also cited.
There the conduct of the servant was ultra vires the master,
which raised questions not relevant hereto, as there is no
question of ultra vires in the instant case.

Section 50A of the Exchequer Court Act creates a rela-
tionship of master and servant between Her Majesty and
a member of the Army. It thereby imposes a liability upon
Her Majesty equal to that of the member of the Army for
damage negligently caused by the latter while acting within

(1) 119251 A.C. 550. (4) [19321 S.C.R. 144.
(2) (1863) L.T.N.S. 641. (5) [19381 S.C.R. 244.
(3) (1914) 50 Can. S.C.R. 471. (6) (1867) L.R. 2 Q.B. 534.
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the scope of his employment. The King v. Anthony (1). 1952

The phrase "scope of employment," because it must so THE QUEEN

largely depend upon the circumstances in each case, has sP TCE

generally been conceded to be incapable of precise defini- THE QUEN

tion. The foregoing authorities do indicate that it is wider V.
than the field or scope of actual authority and that the BRADSHAW

purpose of the servant and the fact that he is not acting Estey J.
in a manner inconsistent with his employment may be
factors in determining scope of employment. Further
assistance may be found in a consideration of the remarks
of Willes J. in Barwick v. English Joint Stock Bank (2),
where he states:

In all these cases it may be said, as it was said here, that the master
has not authorized the act. It is true he has not authorized the particular
act, but he has put the agent in his place to do that class of acts, and
he must be answerable for the manner in which the agent has conducted
himself in doing the business which it was the act of his master to place
him in.

Quoted with approval in Lloyd v. Grace, Smith & Co.
supra, at 733. See also Hamlyn v. Houston & Co. (3).

In Lockhart v. C.P.R. (4), their Lordships of the Privy
Council adopted the statement of Salmond on Torts, 9th
Ed. p. 95, 10th Ed. p. 89:

But a master, as opposed to the employer of an independent con-
tractor, is liable even for acts which he has not authorized, provided
they are so connected with acts which he has authorized that they may
rightly be regarded as modes-although improper modes-of doing them.
In other words, a master is responsible not merely for what he authorizes
his servant to do, but also for the way in which he does it * * * On the
other hand, if the unauthorized and wrongful act of the servant is not so
connected with the authorized act as to be a mode of doing it, but is
an independent act, the master is not responsible; for in such a case,
the servant is not acting in the course of his employment, but has gone
outside of it.

It was the duty of Lieutenant Colonel Reid to direct,
within the meaning of the regulations, the use of Army
vehicles for military purposes, including that of recruiting.
It is unnecessary to recite the regulations which were placed
in evidence, as it must be conceded that a study of them
leads to the conclusion that, in the promotion of his recruit-
ing programme, Lieutenant Colonel Reid had not the
authority to authorize the use of this Army truck to trans-
port a civilian baseball team from Charlottetown to Souris.

(1) (19461 S.C.R. 569.
(2) (1867) L.R. 2 Ex. 259.
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1952 At the time he considered that because he was doing this
THE QUEEN in aid of recruiting that it was for an official purpose and,

sPENca therefore, permissible within s. 20 of the regulations, which
THE QUEEN reads, in part:

V. 20. Military transport vehicles are to be used for official purposea
BRADSHAW only. ****

EsteyJ The problem here presented is not whether Lieutenant
Colonel Reid exceeded his authority, but did he act outside
the scope of his employment? He was serving no other
purpose or interest in all that he did but that of his master
and his conduct was not so far removed from the acts he
was authorized to perform as to justify a conclusion that
he was not, at all times, engaged in his master's undertaking.
Upon the whole of the evidence, Lieutenant Colonel Reid,
whose duty it was to direct these vehicles within the mean-
ing of the regulations, upon this occasion misconstrued
them, but even then his direction was so connected with
those directions he was authorized to give that within the
view expressed by Salmond and adopted by the Privy
Council in Lockhart v. C.P.R., supra he was, in directing
the use of this truck, acting within the scope of his
employment.

Lieutenant Colonel Reid followed the usual routine of
his Regiment and issued a Transport Work Ticket author-
izing this trip. It was given to Sergeant Ryan who was
in charge of the Army trucks. Sergeant Ryan communi-
cated with his brother, Corporal Ryan, and as a result the
latter, who was qualified to drive Army vehicles, proceeded
to the garage and received his instructions. The truck
was serviced and made ready for the trip by Sergeant Ryan.
Corporal Ryan received, in the regular way, Army pay
covering this trip. Both Sergeant Ryan and Corporal Ryan
would know that the Regiment was in the throes of a
recruiting campaign and if they had asked any question
with regard to the purpose of this trip they would have
been told it was in promotion of recruiting. Throughout,
all three parties were acting within the scope of their em-
ployment at the time the injury for which damages are
here claimed occurred.

In my opinion the appeal should be dismissed.
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LoCKE J. (dissenting) :-The learned trial judge has 1952

found that the use of the Army truck to carry the Knights THE QUEEN

of Columbus baseball team to Souris and return on the day S,cE
in question was contrary to regulations and that Colonel T

Reid had no authority to use it for such purposes, con- v.
clusions with which I respectfully agree. The general in- BRADSHAW

structions given to the officer commanding the unit to
endeavour to obtain recruits for his unit cannot be con-
strued as authorizing the carrying on of such activities by
means forbidden by Army orders.

There remains the question as to whether Corporal Ryan,
who was driving the truck and whose negligence has been
held to have caused the accident, was at the time acting
"within the scope of his duties or employment" within
the meaning of that expression in subsection (c) of s. 19
of the Exchequer Court Act, R.S.C. 1927, c. 34.

Colonel Reid was at the time the officer commanding
the 17th Prince Edward Island Reconnaissance Regiment.
Other than his statement that this was a Reserve unit of
the Armoured Corps and the fact that it was not at the
time undergoing its annual drill or training and had not
been placed on active service, there is no evidence of its
status. For the Crown the King's Regulations and Orders
of 1939 were tendered in evidence and admitted, with the
consent of counsel for the respondent, from which it must
be taken that these were the general regulations and orders
which applied to members of this unit at the time of the
occurrence in question. By Order 1 the Reserve Militia,
of which the unit apparently formed part prior to the
amendments to the Militia Act enacted by c. 21 of the
Statutes of 1947, was organized in the manner defined by
Appendix 10 which declared that the organization of the
Reserve Militia was authorized subject to regulations pre-
scribed by the Governor in Council under s. 16 of the
Militia Act. The reference to s. 16 is to the Act as it
appeared as c. 41, R.S.C. 1906. In the revision of 1927 it
appeared as s. 14.

By the amendment of 1947 the designation of the various
military forces of Canada as Militia was altered and all the
military forces of Canada other than the Royal Canadian
Navy, the Royal Canadian Air Force and the Reserves
thereof were named the Canadian Army, divided into the
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1952 active force consisting of that portion that is on continuous
THE QUEEN full time military service, such other military units then

EH existing which had been theretofore constituted and such
- other units as might thereafter be named and authorized by

THE QUEEN
v. the Minister under the provisions of s. 20 of the Act as

BRADSHAW amended. The Reserve Militia mentioned in Order 1 and
Locke - Appendix 10 of the 1939 King's Regulations and Orders is

not mentioned by name. Upon the evidence in the present
record, a unit such as the Prince Edward Island Recon-
naissance Regiment was maintained and continued as a
reserve unit of the Canadian Army and this was its status
at the time in question.

This being so, the question as to whether Corporal Ryan
was under any duty to obey the order of the commanding
officer of the unit to drive the truck at that time is not free
from doubt. According to Regulation No. 9 which forms
part of Appendix 10 to the, King's Regulations and Orders,
drill and training for the members of such units is voluntary.
Regulation 11 declares that the Government does not under-
take to provide the Reserve Militia, except when called out
on active service, with any equipment, and they are not
entitled to transportation, subsistence, pay or allowances,
except while on active service. The oath taken by every
officer and man on joining such a unit, in addition to con-
taining an oath of allegiance to His Majesty, includes the
oath to "well and truly serve His Majesty in the Reserve
Militia of Canada under the terms and conditions laid down
in the law and the regulations duly made from time to time
in that behalf." Corporal Ryan's regiment, as has been
stated, was neither on active service nor undergoing its
annual drill or training, nor had the service he was called
upon to perform by the order of Colonel Reid transmitted
to him by Sergeant Ryan anything to do with the annual
drill or training of the unit under the provisions of the Act.
It is difficult to conclude, therefore, that when, according
to the regulations, attendance at drill or training was
voluntary and Corporal Ryan, according to Regulation 12,
was not entitled to any pay except while on active service,
he was under any obligation to obey an order to drive the
baseball team to Souris, if these were the regulations then
in force in regard to his unit.
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While the regulations thus applicable to the unit con- 1952

tained these provisions, s. 115 of the Act provided a penalty THE QUEEN
V.

for:- SPENCE
Every officer and man of the Militia who, without lawful excuse, THE QUEEN

neglects or refuses to attend any parade or drill or training at the place v.
and hour appointed therefor, or who refuses or neglects to obey any BRADSHAW

lawful order at or concerning such parade, drill or training. Locke J.

This section remained unalterated by the amendment
of 1947 other than by striking out the word "militia" and
substituting the words "Canadian Army" which, by the
defining section, included a reserve unit such as this. The
question is perhaps affected by s. 69 of the Militia Act, as
enacted by the 1947 amendment, which includes a pro-
vision that all officers and men of the Canadian Army shall
be subject to "all laws, regulations and orders relating to
the Canadian Army" when, inter alia, they are within any
armoury or other place where arms, guns, ammunition or
other military stores are kept since, while the order to take
the truck from Charlottetown to Souris and return was
copmunicated to Sergeant Ryan by Colonel Reid by
telephone and he received the work order which authorized
the use of the vehicle elsewhere, Corporal Ryan took
delivery of the truck and received at least part of his in-
structions from Sergeant Ryan at an armoury. There
appears thus to be a conflict between these sections of the
Militia Act and the regulations affecting Reserve units
such as this. In view of the fact that the regulations were
clearly authorized by section 14 of the statute, as it was
before the amendment, it may well be contended that the
words "Canadian Army" in section 115, as amended, should
be construed as applicable to units other than those of the
Reserve Militia which wefe affected by the regulations
contained in Appendix 10 to the King's Regulations and
Orders. I find it unnecessary to come to a conclusion on
the point, in view of the opinion that I have formed that
in any event Corporal Ryan owed no duty to obey an order
to do something prohibited by the regulations.

The truck or lorry driven by Ryan had been issued to the
28th Light Anti-Aircraft Regiment and, according to
Colonel Reid, it had been "loaned" to him for the purpose
of making this trip. The regulations for the employment
of military vehicles at the time provided that transport
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1952 vehicles were to be used for official purposes only and,
THE QUEEN while by Regulation 22 they might be used to transport

SPENCE service personnel to sports fields, play grounds and recrea-

THE QUEEN tion centres, this was permissible only in the case of
V. properly authorized and organized military sports and,

BRADSHAW in the case of these, the use of transport for such purposes,
Locke J. for distances in excess of twenty miles, was allowed only

on the authority of the Quartermaster General at Army
Headquarters or the general officer commanding of the
command concerned, and its use for carrying civilians or
persons other than service personnel was prohibited. The
vehicle in question was not being used for official purposes
at the time of the accident nor for the purpose of trans-
porting service personnel to authorized or organized mili-
tary sports: the distance between Souris and Charlottetown
is fifty-three miles and permission to use the truck for a
journey of this extent had neither been asked nor granted.
If it be assumed for the purpose of argument that Corporal
Ryan was obligated by the terms of his enlistment and
the obligations imposed upon him by the Militia Act and
the King's Regulations and Orders to obey an order of the
commanding officer of the unit, communicated to him in
an armoury, when such unit had neither been placed on
active service nor was engaged in its annual drill or train-
ing under the provisions of the Militia Act, his only obliga-
tion was to obey a lawful order.

The oath required of Ryan on admission to the Reserve
Militia under Regulation 15 of Appendix 10 of the King's
Regulations and Orders was to serve under the terms and
conditions laid down in the law and the regulations duly
made from time to time in that behalf. The penalties
authorized by the Militia Act for disobedience are for the
failure or refusal to obey any lawful order, not any order
which a superior officer may see fit to give. While, as
pointed out by Hudson, J. in Dallas v. Home Oil Distribu-
tors Limited (1), the question as to whether a given act
of an employee is within the scope of his employment, in
the sense in which that phrase is used for the purpose of
determining the employer's liability to third persons, is
strictly not the same question as to whether an injury
received by an employee was an injury received in the

(1) [19381 S.C.R. 244 at 252.
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course of his employment for the purpose of applying the 1952

Workmen's Compensation Act, nevertheless judicial reason- THE QUEEN

ing in respect of the latter class of questions may be valu- SPaENC
able and illuminating. In Bourton v. Beauchamp (1), THE QUEEN

where a claim was made under the Workmen's Compen- v.
sation Act of 1906 by reason of the death of a miner killed BEADSHAW

in doing an act prohibited by statutory regulation under Locke J.
the Coal Mines Act 1911, it was held that the deceased in
disobeying the statutory regulation was acting outside the
sphere of his employment and that, consequently, his death
was not caused by an act arising out of or in the course
of his employment. To the same effect is Moore v. Don-
nelly (2). The reasoning applied in arriving at the con-
clusions of the House of Lords seems to me applicable in
the present matter and accordingly that in performing an
act forbidden by the regulations Corporal Ryan was not
"acting within the scope of his duties or employment"
within the meaning of subsection (c) of s. 19 of the Ex-
chequer Court Act. The learned trial judge considered that
the decision of the Court of Appeal in Irwin v. Waterloo
Taxicab Co. Ltd. (3), should be applied in the circum-
stances of the present case but, with respect, I am unable
to agree. In that case, Bird, the driver of the taxicab had
been instructed to obey orders given to him by Black, the
general manager of the taxicab company, and at the time
of the accident he was complying with an order which, as
shown in the judgment of Buckley L.J., he was by the
defendant's directions bound to obey. In the present mat-
ter, the obligation of the soldier is limited by the statute
and the regulations to obedience to lawful orders. The
decision in Irwin's case does not, therefore, seem to me
in point. If it were it would be necessary, in my opinion,
to decide whether the case was rightly decided, a debatable
question, to my mind.

It may be said that if officers and men of the Canadian
Army were entitled to question the validity of orders given
to them by their superiors, it would be destructive of
military discipline. This argument was advanced in
Heddon v. Evans (4), where an action was brought against
an officer who had sentenced a soldier to fourteen days'

(1) [19201 A.C. 1001. (3) [19121 3 K.B. 588.
(2) [19211 1 A.C. 329. (4) (1919) 35 T.L.R. 642.
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1952 confinement to barracks for conduct which was said to
THE QuEE be to the prejudice of good order and military discipline,

SPENCE the plaintiff contending that the officer imposing the punish-
ment had exceeded his jurisdiction. McCardie J. pointed

v. out that the compact or burden of a man who entered the
BMDSIAW Army, voluntary or not, was that he would submit to

Locke J. military law, not that he would submit to military illegality;
that he must accept the Army Act and Rules and Regula-
tions and Orders and all that they involved, since these
"expressed his obligations and announced his military
rights." Dealing with the argument that if such actions
were permitted it would injuriously affect the discipline of
the Army, he said that he would not think this was so
since he could not think that discipline would be the less
readily exerted or the less loyally accepted if it were sub-
jected at all times to the limitations created by the military
law itself. Even if the contrary were so, I think this would
not affect the matter to be here decided, which is the
determination of a question of law depending upon the
construction to be given to the regulations and the statutes.
In Keighly v. Bell (1), a military officer claimed damages
from his commander for false imprisonment, malicious
prosecution and libel. Willes J. in the course of the argu-
ment, in referring to the contention of the defendant that
what he had done in the matter had been authorized or
approved by his superiors, said in part (p. 790):-

I hope I may never have to determine that difficult question, how
far the orders of a superior officer are a justification. Were I compelled
to determine that question, I should probably hold that the orders are
an absolute justification in time of actual war-at all events, as regards
enemicz, or foreigners-and, I should think, even with regard to English-
born subjects of the Crown, unless the orders were such as could not
legally be given. I believe that the better opinion is, that an officer or
soldier, acting under the orders of his superior-not being necessarily or
manifestly illegal-would be justified by his orders.

Later, in delivering judgment, he said in part (p. 805):-
If it were necessary to state any principle on which it would be

competent to me to decide such a case, it would be that a soldier, acting
honestly in the discharge of his duty-that is, acting in obedience to the
orders of his commanding officers-is not liable for what he does, unless
it be shown that the orders were such as were obviously illegal. He must
justify any direct violation of the personal rights of another person by
showing, not only that he had orders, but that the orders were such
as he was bound to obey.

(1) [18661 4 F. & F. 763; 176 E.R. 781.
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The statement first above quoted appears to me on the 1952

face of it to be simply obiter and neither of the passages THE QUEEN

appear to me to deal directly with the question to be decided SPENCO
here, as to whether obedience to an unlawful order lies E

within the scope of the duties of a soldier. v.

I am further of the opinion that the matter is not affected BRADSHAW

by the fact that Corporal Ryan may not have been aware Locke J.

of the true extent of the duty imposed upon him by the
terms of his employment, by the Militia Act and by the
King's Regulations and Orders and may have thought that
he was in duty bound to obey the order in question. To
impose liability upon the Crown the conditions of the sec-
tion of the Exchequer Court Act must be met. I am
unable, with respect for contrary opinions, to understand
how the scope of his duties and employment could be ex-
tended by his mistaken understanding as to what they
were (Wardle v. Enthoven (1)).

I would allow this appeal and direct that the action be
dismissed with costs throughout if they are demanded.

CARTWRIGHT J.:-This is an appeal from two judgments
of Cameron J. whereby it was adjudged that the suppliants
Spence and Bradshaw were respectively entitled to recover
damages in the amounts of $10,318.85 and $750, resulting
from a collision which occurred on the 24th of July, 1947
between a taxi-cab, owned by Bradshaw and operated by
Spence, and an army truck, the property of the appellant,
driven by Corporal H. W. Ryan.

The learned trial judge found on conflicting evidence
that the sole cause of the collision was the negligence of
Corporal Ryan and neither this finding nor the assessment
of damages was questioned before us.

In the statement of defence in each case it is admitted
that at the time of the collision "a motor vehicle, the
property of His Majesty the King, as vested in the Minister
of National Defence, was being driven by one Corporal
Harrison W. Ryan, No. F403452, a servant of His Majesty
the King in the employ of the Royal Canadian Armoured
Corps (Reserve)" but it is pleaded that Corporal Ryan, at
the time of the collision, was not acting within the scope
of his duties or employment. The question for determina-
tion is whether or not he was so acting.

(1) [19171 86 L.J.K.B. 309.
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1952 The relevant facts for the purposes of this appeal may
THE QUEEN be briefly stated as follows:

V.
SPENCE At the time of the collision Corporal Ryan was a non-

THE QUEEN commissioned officer in the Canadian Army and a member

BRADHAW of the 17th P.E.I. Reconnaissance Regiment with Head-

Cartwright J.quarters at Charlottetown. This regiment did not form
- part of the active force and Corporal Ryan was not on

full-time military service. The Commanding Officer of
this regiment was Lieutenant-Colonel Reid. The vehicle
in question was a 60-cwt. truck which had been issued to the
28th Light Anti-Aircraft Regiment. The Commanding
Officer of that regiment had loaned the vehicle to Lieuten-
ant-Colonel Reid and counsel for the appellant did not
argue that Lieutenant-Colonel Reid did not have the lawful
custody of the vehicle or that he would not have been
entitled to use it for any lawfully authorized military pur-
pose connected with the regiment under his command.

Lieutenant-Colonel Reid testified that he had received
orders, which were not in writing, to do all that he could
to build up the strength of his unit by securing recruits
from an area which included Souris, a small town about
fifty-three miles from Charlottetown, that he thought that
it would tend to encourage recruiting if he arranged an
"exhibition" baseball game between a team of young men
at Souris and a team sponsored by his regiment and com-
posed of members of the Queen's Square School Cadet
Corps which was affiliated with his regiment and that, with
this end in view, he made arrangements for such a game,
intending to transport the Cadet Corps team from Char-
lottetown to Souris in an army truck. For reasons which
do not appear the Cadet Corps team was unable to play
this game. Lieutenant-Colonel Reid considered that the
failure to send a team after the game had been arranged
would have a bad effect on the purpose which he was seek-
ing to accomplish, that is to encourage recruiting, and made
arrangements that a team sponsored by the Knights of
Columbus and which was in the same league as the Cadet
Corps team should make the trip to Souris and play the
game in place of the last mentioned team.
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He accordingly instructed Sergeant Ryan, a member of 1952

his regiment who was at the time on full-time military THE QUEEN

service to call in Corporal Ryan and to instruct him to P CB

make the trip. A "Transport Work Ticket" authorizing -
THE QUEEN

the trip was made out, was signed by Lieutenant-Colonel V.
Reid and was given by him to Sergeant Ryan. On Corporal BRADSHAW

Ryan arriving at the armoury in response to the call which Cartwright J.

he had received, Sergeant Ryan handed him the "Transport
Work Ticket", which showed on its face that the trip
to be taken was from Charlottetown to Souris, and ordered
him to pick up the Knights of Columbus team, to drive
them to Souris and, after the game and such entertainment
as had been arranged for the visiting team were over, to
drive the team back to Charlottetown. It was on the return
trip that the collision occurred.

It was proved that Corporal Ryan was an experienced
driver and that "he had standing orders", which expression
was explained to mean that he had the permanent status
of a duly qualified driver of army vehicles. On previous
occasions when Corporal Ryan had been called upon by his
Commanding Officer to drive an army vehicle he had been
paid out of the public treasury and he was to be so paid
for the trip in question.

These being the facts, it would seem clear that the order
to make the trip was given to Corporal Ryan at a time
while he was upon military duty and within an armoury
and that it was his duty to obey it provided it was a lawful
order. This follows from Sections 69(2) and 117 of the
Militia Act, R.S.C. 1927, c. 132 as amended by 1947, 11
George VI, c. 21, sections 22 and 34(1). The relevant
portions of these sections provide as follows:-

69(2) Officers and men of the Active Force and members of the
permanent staff of the Canadian Army shall at all times be subject to all
laws, regulations and orders relating to the Canadian Army and all other
officers and men of the Canadian Army shall be subject to such laws,
regulations and orders.

(c) at any time while upon military duty . . . . or within any

armoury * * * *

117. Every officer and man of the Canadian Army who disobeys any
lawful order of his superior officer *** shall incur a penalty * ** *

60662-8
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1952 Indeed, I did not understand counsel for the appellant
THE QUEEN to argue that if the order had been to drive the truck for

SPENCE some purpose authorized by the relevant regulations it

THE QUEEN would not have been Corporal Ryan's duty to carry it out.
V. The main argument on behalf of the appellant is that

BRADSHAW
- under the relevant legislation, regulations and orders,

Cartwright J Lieutenant-Colonel Reid had no authority to make use of
the truck for the purpose described, that, while Corporal
Ryan was under a duty to obey the lawful orders of his
superior officer, the order given to him was unlawful and
that consequently in driving the truck pursuant to such
order he was not acting within the scope of his duties or
employment.

The learned trial judge found that Lieutenant-Colonel
Reid was acting throughout in good faith and in the belief
that he was entitled to use the truck as he did but that
he was mistaken and that under the relevant orders he
had no authority to use the truck for this purpose and
committed a breach of the regulations regarding the use
of military vehicles in so doing. The learned trial judge
was, however, of opinion that Corporal Ryan was acting
within the scope of his duties or employment, that it was
his duty to drive army vehicles in accordance with the
orders which he received from his superior officers, that
this was what he was doing at the time of the collision and
that consequently the appellant is liable for the damages
resulting from his negligent driving.

Counsel for the respondents seeks to support the judg-
ment on the grounds stated by the learned trial judge but
he also argues that Lieutenant-Colonel Reid was entitled
to use the truck for the purpose mentioned. He submits
that the only order or regulation properly proved, and in
any case the only one having relevance, was that con-
tained in Exhibit B, Order No. 4558 said to have been
issued by the Quartermaster General, and that the only
provision in such order which has a bearing on the case
at bar is the sentence:-"Army vehicles are to be used
for official purposes only." He then argues that Lieutenant-
Colonel Reid's purpose was an official one, that he had
been ordered to do everything in his power to encourage
recruiting, that, in view of section 138 of the Militia Act,

[1952546
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it is unimportant that he had no written orders to this 1952

effect and that the encouragement of recruiting, having THE QUEEN

been ordered, became an official purpose. He submits that SPE.CE
as, so far as the record discloses, the regulations are silent Q

THE QUEEN
as to how this purpose should be carried out it must be v.
taken to be left to the reasonable discretion of the Com- BRADSHAW

manding Officer concerned. In support of this view counsel Cartwright J.

made reference to the evidence of Lieutenant-Colonel
Simmons, called by the appellant. This officer stated that
his duties included general supervision over the operation
of military vehicles in the charge of the various units in
the Eastern Command, reserve force and active force,
although the primary responsibility for the use of such
vehicles rested with the Officer Commanding each unit.
Colonel Simmons said in part:-

You are asking a simple question, "could a vehicle be used for
recruiting purposes", and I would say "yes". My answer would be "yes".

Of course, these officers could not by their evidence
relieve the court of its duty to construe the relevant regu-
lations but, as I understand it, their evidence was not
tendered for this purpose but rather to show what orders
were in fact received and what practice was actually fol-
lowed in a matter not expressly dealt with in the regula-
tions, i.e., the encouraging of recruiting. It is clear that
if accepted, the argument that Lieutenant-Colonel Reid
was authorized to use the vehicle for the purpose mentioned
and was giving a lawful order to Corporal Ryan when he
ordered him to drive the truck as he did, is sufficient to dis-
pose of the appeal in favour of the respondents. I do not
find it necessary to pass finally upon this argument and
will oily say that the question appears to me to be a
doubtful and difficult one.

For the purposes of this appeal I will assume, without
deciding, that the learned trial judge was right in holding
that Lieutenant-Colonel Reid did not have authority to
send the truck to this particular destination and for this
particular purpose. The question then is whether, on this
assumption, Corporal Ryan was acting within the scope
of his duties or employment at the time of the collision,
for it was his negligence which caused injury to the
suppliants.
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1952 The effect of the conflicting views put forward may be
THE QUEEN summarized as follows. For the appellant it is urged that

srance the duty of Corporal Ryan was limited to driving army
THE QUEEN vehicles for such purposes as might be authorized by the

v. relevant statutes, regulations and orders in force at the
BRA,,, time of the accident, that since, ex hypothesi, driving the

Cartwright J. truck to Souris for the purposes mentioned was not author-
ized by such regulations his act in driving it there fell
outside the scope of his duties and that the fact that he
was ordered by Lieutenant-Colonel Reid to drive the truck
to Souris is irrelevant as Corporal Ryan's duty did not
include obedience to the orders of his Commanding Officer
unless they were lawful. For the respondents it is argued
that the duty of Corporal Ryan, who was admittedly on
the day of the accident a servant of the Crown, was to drive
army vehicles, that it was no part of his duty to decide
to what places or for what purposes such vehicles should
be driven but that as to this he was to obey the orders given
to him by his superior officers, provided that such orders
were not ex facie unlawful and (perhaps) provided further
that the orders were not such as a reasonable man in
Corporal Ryan's position should have realized were
unlawful.

I have reached the conclusion that in the circumstances
of this case it was Corporal Ryan's duty to obey the order
which he received and that in driving the truck to and
from Souris in obedience to that order he was acting within
the scope of his duty. This view appears to me to be
supported by the Judgment of the Court of Appeal in
England in Irwin v. Waterloo Taxi-cab Company, Limited
(1), relied upon and followed by the learned trial judge.
In that case one Bird was employed by the defendant
Taxi-cab Company to drive its taxi-cabs. He was in-
structed by his employer to obey the orders of the General
Manager, Black, and to drive the cabs as directed by him.
Black ordered Bird to drive one of the taxi-cabs on what
was clearly as between Black and the Company a frolic of
his own but it was found that this fact was not known
to Bird and that the circumstances were not such that he
ought reasonably to have known it. While so driving Bird

(1) [19121 8 K.B. 588.
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negligently struck and injured the plaintiff. It was held 1952

that the Company was liable for Bird's negligence although THE QUEEN

it is, I think, clear from the judgments that had Black SPENCE
himself been driving the, Company would not have been Q

liable. We were not referred to any subsequent decision V.
in which this judgment has been doubted and with respect BRADSHAW

I agree with it. Cartwright J.

In the case at bar I think it clear that Corporal Ryan
did not know that Lieutenant-Colonel Reid had no right
to give him the order which he gave nor do I think that it
can be said on the evidence that as a reasonable man Cor-
poral Ryan should have known this. I have already indi-
cated that, even after having had the advantage of hearing
a full and able argument on the question, I am doubtful
as to whether or not Lieutenant-Colonel Reid was author-
ized to give the order in question. It was not proved that
any of the regulations or orders relied upon by the appel-
lant as prohibiting Lieutenant-Colonel Reid from giving
such an order had in fact been brought to Corporal Ryan's
attention or had been published in such a manner that it
became his duty to be aware of their contents. I do not
think that there is any presumption that he knew their
contents. In this connection reference may be made to
the words of Lord Atkin in Evans v. Bartlam (1).

For my part I am not prepared to accept the view that there is in
law any presumption that any one, even a judge, knows all the rules and
orders of the Supreme- Court. The fact is that there is not and never
has been a presumption that every one knows the law. There is the
rule that ignorance of the law does not excuse, a maxim of very different
scope and application.

It appears to me that to hold that it was not within the
duty of Corporal Ryan to obey the order given to him in
this case by his superior officers would tend to bring about
a condition of confusion. I cannot assent to the propo-
sition that where a non-commissioned officer or man whose
duty it is to drive *army vehicles receives from his Com-
manding Officer an order, not obviously unlawful, to drive
a vehicle to a particular place and for a particular purpose
he must, before obeying the order, conduct an inquiry of
his own as to whether the order is lawful.

(1) [1937] A.C. 473 at 479.
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1952 In Hodgkinson v. Fernie (1), in his charge to the jury
THE QUEEN at page 421, Cockburn C.J. said:-
SPNC There would be an end to all subordination, military or naval, if the
- officer subordinate in command were to take upon himself to decide upon

THE QUEEN the merits of the order, before he obeyed it.
V.

BRADBHAW This charge was approved on a motion for a new trial
CartwrightJ.by a court consisting of Cockburn C.J. and Creswell,

Crowder and Willes JJ.
In the case at bar counsel for the appellant does not

suggest that Corporal Ryan should have questioned the
merits of the order he received. The suggestion is that he
should have questioned its legality. But where there is
nothing on the face of an order or in the surrounding cir-
cumstances to indicate that it is unlawful the effect of
holding that the subordinate should question its legality
before obeying it would, I think, result in no less confusion
than would permitting him to decide upon its merits.

We are not called upon in this case to consider the duty
of a soldier who receives an order, in fact unlawful, in such
circumstances that he ought reasonably to know it is un-
lawful and I wish to make it clear that I do not intend to
decide anything in relation to such a situation.

For the reasons given by the learned trial judge on this
branch of the matter and for the reasons set out above
I am of opinion that these appeals should be dismissed with
costs.

Appeal dismissed with costs.

Solicitor for the appellant: F. R. Varcoe.

Solicitors for the respondents: Bell and Mathieson.

(1) (1867) 2 C.B.N.S. 415.
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APPEAL- Appeal - Forma pauperis -
Standard of means required under rule 142 of
the Supreme Court of Canada. In deter-
mining whether a person, on an application
for leave to appeal to this Court in forma
pauperis, is not worth $500 as required by
rule 142 of the Supreme Court, the matter
should be approached, not as an inquiry
whether the person has actually $500 worth
of property, but whether in the ordinary
business judgment, it can be said that he
is good for $500. Since this is an amelior-
ating rule, in weighing the considerations
too delicate weights should not be used.
Kydd v. The Watch Committee of Liverpool,
24 T.L.R. 257 referred to. BENSON V.
HARRISON...................... 333

ASSESSMENT AND TAXATION-

See TAXATION.

BANKRUPTCY-Bankruptcy-Assets not
equalling 50 per cent of unsecured claims--
Discretion to refuse discharge-Terms--
After-acquired salary-Whether non-exempt
portion vests in trustee-Whether distinction
between salary earned in bankrupt business
and elsewhere-Bankruptcy Act, R.S.C.
1927, c. 11, 8s. 23(ii), 142, 148-Article
599. C. P. The trial judge refused the
respondent his discharge in bankruptcy on
the grounds that the assets did not equal
50 per cent of the claims of the unsecured
creditors; that the debtor had failed to
pay to the trustee the seizable portion of.
his after-acquired salary; and the insuffici-
ciency of his answers as he gave his evi-
dence. The Court of Appeal for Quebec
reversed that judgment and granted him
his absolute discharge on the main grounds
that his debt position had developed from
circumstances for which he could not be
held responsible and that he did not have
to account for salary earned elsewhere than
in carrying on the business in which he went
bankrupt. Held, that the conduct of the
bankrupt while not sufficient to justify
the absofute refusal, did justify his dis-
charge only subject to the imposition of
terms. Parliament, in adopting the lan-
guage of s. 23(i) of the Bankruptcy Act,
intended that only such portion of the
salary of the debtor as was subject to
seizure by legal process under the law of the
respective provinces should vest in the
trustee. The section discloses a clear
intention that the bankrupt should retain
those exemptions which the Legislature
of the Province in which he resided provided

BANKRUPTCY-Concluded
for him. Apart from such exemptions, the
section applies to all property subject to
execution or seizure including wages or
salary which could only be reached by
garnishee or attachment procedure. There
is nothing in the Bankruptcy Act to support
the making of any distinction between a
salary earned by the debtor in carrying on
the business which was the subject-matter
of the bankruptcy and a salary earned
elsewhere. The purpose and object of the
Bankruptcy Act is to equitably distribute the
assets of the debtor and to permit of his
rehabilitation as a citizen, unfettered by
past debts. The discharge, however, is not
a matter of right and the provisions of
ss. 142 and 143 of the Act plainly indicate
that in certain cases the debtor should suffer
a period of probation. The penalty involved
in the absolute refusal of discharge ought
to be imposed only in cases where the
conduct of the debtor has been particularly
reprehensible, or in what have been de-
scribed as extreme cases. INDUSTRIAL
AccEPTANcE CORP. v. LALONDE ...... 109

CIVIL CODE-Article 400 (Crown Do-
main).......... ... .......... 264

See ROAn.

2.- Article 1156 (Subrogation)...... 190
See INsURANcE 2.

3.-Articles 1570, 1571 (Sale of Rights
of Action).......................... 190

See INSURANcE 2.

4.- Article 1608 (Lease) ........... 264
See ROAD.

5.-Article 2196 (Acts of Sufferance) 264
See ROAD.

6.- Article 2573 (Fire Insurance)... 190
See INsURANCE 2.

CODE OF CIVIL PROCEDURE -
Article 195 (Inscription in law) ...... 433

See Jun 2.

2.- Articles 205, 207 (Default to plead) 433
See JUnR 2.

3.- Article 442 (Loss of right to jury
trial).............................. 433

See Juni 2.

4.-Article 599 (Exemption from
seizure)............................ 109

See BANKRuFrcy
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CONSTITUTIONAL LAW-Constitutioncl
law---Mineral Taxation-Imposition of tax
on owner of minerals-Tax based on acreage
and assessed value-Whether direct or
indirect-Whether land tax-Whether inten-
tion to have it passed on-Severability-Min-
al Taxation Act, 1948 (Sask.), c. 24, as. 5,
6, SS-B.N.A. Act, 1867, s. 92(2). By
virtue of the Mineral Taxation Act, 1948,
c. £4 and amendments, the Province of
Saskatchewan purported to impose an
annual tax on each owner of minerals
within the Province regardless of whether
minerals were or were not present within,
upon or under the land. "Owner" was
defined as a person registered in a land title
office as the owner of any minerals.
"Mineral" means the right existing in any
person by virtue of a certificate of title to
work, win and carry away any mineral or
minerals within, upon or under the area
described in the certificate of title, and
also any mineral or minerals within, upon
or under any land. The Act provided that
in a "non producing area", the tax would
be at the rate of 3 cents per acre of land.
The Lieutenant-Governor was given the
power to declare any area in the province a
'producing area" and provision was made

for the assessment at their fair value of
minerals in a producing area. Until an
assessment was made the owner was liable
to pay at the rate of 50 cents per acre of
land and fraction thereof in such an area.
Following an assessment, the owner would
be liable to pay a tax at the rate prescribed
from time to time by the Lieutenant-
Governor in Council but not exceeding
ten mills on the dollar of the assessed value
of the minerals. Non-payment of the tax
resulted in forfeiture of the minerals to the
Crown. The trial judge held that the
Act was intra vires as imposing direct taxa-
tion. The Court of Appeal for Saskatche-
wan held that the 3 cent tax was a direct
tax but that the 50 cent tax and the mill
rate tax were indirect. Held (the Chief
Justice dissenting), that the appeal should
be dismissed and the cross-appeal allowed.
Each of the three taxes is a land tax, is
clearly direct taxation and not imposed
with the intention that that it should be
passed on to someone else. City of Halifax
v. Fairbanks' Estate [1928] A.C. 117; A.G.
for B.C. v. Esquimalt and Nanaimo Ry. Co.
[1950] A.C. 87; A.G.for B.C. v. C.P.R. [19271
A.C. 934; A.G. for Manitoba v. A.G. for
Canada [1925] A.C. 561 and Glenwood
Lumber C.v. Phillips [1904] A.C. 405 referred
to. C.P.R. v. A.G. FOR SASKATCHEWAN 231

2.-Constitutional Law-Regulation of
interprovincial and export trade-Compe-
tence of Parliament to enact The Agricultural
Products Marketing Act (Can.) 1949, 1st
Sess. c. 16-Of Governor General in Council
to delegate powers to provincially organized
Board-Validity of Scheme established under
the Agricultural Products Marketing (P.E.I.)
Act, 1940, c. 40. The Agricultural Products
Marketing (Prince Edward Island) Act,

CONSTITUTIONAL LAW-Concluded
(S. of P.E.I., 1940, c. 40) as amended,
delegated to the Lieutenant Governor in
Council authority to establish schemes for
the marketing within the Province of any
natural products and to constitute boards
to administer such schemes. On Sept. 5,
1950, the Lieutenant Governor in Council
appointed the appellant Board and dele-
gated to it power to regulate the marketing
of potatoes within the Province. The
Agricultural Products Marketing Act (Can.)
1941, 1st Sess., c. 16, authorized the
Governor in Council to delegate to market-
ing boards which had been established
under legislation of any province to regulate
the marketing therein of agricultural
products, like powers in the interprovincial
and export trade. On Oct. 25, 1950, the
Governor in Council by P.C. 5159 dele-
gated to the appellant Board powers in
relation to the interprovincial and export
trade in P.E.I. potatoes similar to those
it had had conferred upon it with regard to
local sales thereof. The Board thereafter
issued several orders of which No. 1
imposed an annual licence fee on dealers
engaged in marketing potatoes in P.E.I.;
No. 2 a levy on dealers for every cwt. shipped
from the Island; No. 3 a minimum price
below which certain types of potatoes
could not be bought from local producers
and forbade consignment or export sales;
No. 6 imposed a levy on producers in respect
of all potatoes marketed by P.E.I. pro-
ducers and made the dealers agents of the
Board for the purpose of collecting the levy.
No. 2 was repealed but any existing
liability for the levy under No. 2 was
continued. Held: reversing the judgment
of the Supereme Court of Prince Edward
Island in banco, that the four questions
referred to it by the Lieutenant-Governor-
in-Council should be answered as follows:
1. Is it within the jurisdiction and compe-
tence of the Parliament of Canada to
enact The Agricultural Products Marketing
Act, (1949) 13 George VI., (1st Sess.)
c. 16? Answer: Yes (unanimous). 2. If
the answer to question No. 1 is yes, it is
within the jurisdiction and competence of
the Governor-General-in-Council to pass
P.C. 5159? Answer: Yes (unanimous).
3. Is it within the jurisdiction and compe-
tence of the Lieutenant-Governor-in-Coun-
cil to establish the said Scheme and in
particular section 16 thereof? Answer:
Yes except as to s. 19 (Kerwin, Taschereau,
Estey, Cartwright, Fauteux, JJ); Yes (the
Chief Justice); Yes except as to ss. 4 and 19
(Rand J); No (Kellock and Locke JJ.).
4. Is it within the jurisdiction and compe-
tence of the Prince Edward Island Potato
Marketing Board to make the Orders
made under the said Scheme or any of the
Orders so made? Answer: Yes except as to
Orders numbers 2 and 6 (Kerwin, Tascher-
eau, Rand, Estey, Cartwright, Fauteux
JJ.); Yes (the Chief Justice); No (Kellock
and Locke JJ.). P.E.I. POTATO MARKETING
BOARD v. WILLIs INc............... 392
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CONTRACT-Contracts - Commercial -
Agreement to supply engines to complete
orders-Whether letters of request for engines
were orders-Claim for rectification-"Ord-
ers"-Admissibility of oral evidence. The
appellant and the respondent were agents
for the sale of Chrysler marine engines in
British Columbia. On January 26, 1949,
the respondent agreed to surrender its
franchise and to sell its stock of engines
and accessories to the appellant; it was also
agreed that the appellant would supply the
respondent "with the necessary Chrysler
engines to complete the orders shown on the
attached list". No such list was attached
to the agreement. The parties met again
the following day and the respondent, after
showing some of its import permits,
wrote to the appellant: "As agreed in our
meeting yesterday, we are listing below
orders we have on hand . . ." This list was
compiled from letters from fishing com-
panies, dated in 1948, and setting out an
estimate of the number of engines they
would need for the 1949 season and express-
ing the hope that the respondent would be
able to deliver them as and when required.
The particulars of equipment and access-
ories were not set out in the letters. With
these letters, the respondent was able to
obtain the necessary import permits to
bring the engines in from the United States.
After supplying some engines, the appellant
refused any further delivery unless the
respondent produced firm written orders
obtained on or prior to January 26, 1949.
In an action for breach of contract, the
appellant pleaded, inter alia, that it had
agreed to supply the engines to enable the
respondent to fulfil only bona fide orders,
and counterclaimed for rectification of the
contract. The trial judge accepted the
evidence of the respondent that there had
been no discussion as to the type of orders,
and accordingly there could be no rectifica-
tion and found that the appellant had in
no way been deceived by the respondent.
This judgment was affirmed by a majority
in the Court of Appeal for British Columbia.
Held (Rand and Cartwight JJ. dissenting),
that since the letters were not orders
within the meaning of that expression as
used in the agreement no breach had been
shown, and therefore the appeal should be
allowed and the cross-appeal dismissed.
Per Estey J.: The evidence adduced sup-
ports the contention that a latent ambiguity
was raised that justified the examination of
the surrounding circumstances to deter-
mine the intent and meaning of the word
"orders" as used in the contract. But this,
however, did not permit the reception in
evidence of declarations from represent-
atives of the customers, setting forth their
intention with respect, to the meaning and
purport of these letters. That intention, as
in written instruments generally, must be
determined by the court upon a construc-
tion of the language adopted by the parties
to express their intention. The letters
were estimates of customers requirements

CONTRACT-Continued
and not orders for engines to be delivered
in the future. If the respondent intended
them as orders, it should have disclosed
it, or made their contents known to the
appellant in such manner that it would
have understood respondent's meaning and
intention. Per Locke J.: The documents
upon which the respondent must rdly as
constituting orders are the letters from
certain customers prior to the agreement;
and the word "orders" in the agreement
cannot be construed as including these
letters. The respondent's pleadings do not
assert that by custom in the trade or other-
wise the word "orders" should be construed
otherwise than in accordance with its
commonly accepted meaning, namely, a
direction to make, provide or furnish any-
thing at the responsibility of the person
ordering. Oral evidence of those customers
as to what they intended to convey by
their letters was inadmissible; in the absence
of any ambiguity in the language employed
and in the state of the pleadings, the
question of interpretation was for the trial
judge. The letters were by their very terms
simply estimates of the requirements of
the companies during the coming season,
and not a direction or request, to supply
goods, or an offer capable of acceptance.
Per Rand and Cartwright JJ. (dissenting):
In view of the impossibility of recission
and the completely executed consideration,
the only issues open would be fraud and
warranty. The former has been disposed
of by the vindication of the respondent;
the latter must arise as a conelusion of
intention to be drawn by the court from
the letters, but there is nothing in them
that would justify that. There was no
reason to affirm when there was no question
of what was in mind or of any undisclosed
matter. The appellant was willing to supply
those engines, and the technical difference
between orders and what the letters
involved was not of such a nature as would
deprive the appellant of something of which
it sought assurance. Furthermore, the
word 'orders" as used embraces the com-
mercial commitments contained in the
letters. CANADIAN ATLAS DIESEL ENGINES
Co. Ian. v. MCLEOD ENGINES LTD.... 122

2.-Contract-Sale of steam shovel without
certificate of inspection-Whether sale null
ab initio-Whether tender of certifcate before
judgment was sufficient-Pressure Vessels
Act, R.S.Q. 1941, c. 177, s. 12, as amended.
By a written contract, the appellant sold
to the respondent a used pressure vessel,
namely, a steam shovel. Pursuant to its
undertaking, the appellant made delivery
at the respondent's sand pit. Subsequently,
the respondent sought, by his action, the
annulment of the sale on the ground that
the shovel had been sold and delivered
without the certificate mentioned in s. 12
of the Pressure Vessel Act (R.S.Q. 1941,
c. 177 as amended), which provided that
no such vessel "shall be again commercially
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CONTRACT-Continued
dealt with for the purpose of being again
used, before its owner has obtained from
the chief inspector a certificate authorizing
the use of the said vessel". An offer to
have the shovel inspected and the certificate
delivered was made by the appellant
before filing its plea and was renewed
with the plea. On motion made by the
appellant pursuant to Art. 392 C.P., two
experts were appointed and reported that
the certificate could be issued. The action
was maintained by the Superior Court
and by a majority in the Court of Appeal
for Quebec on the ground that the sale in
violation of section 12 of the Act was abso-
lutely null and could not be validated
by the tender. Held (Rand J. dissenting),
that the appeal should be allowed and the
action dismissed. Per Rinfret CJ.: Section
12 of the Act deals only with commercial
sales and not with a sale of the nature of
the one in the present case. Furthermore,
even if this were a commercial sale, the
section is not aimed at the sale itself but
at the delivery and, therefore, at the
most, there would have been a suspensive
condition which would bring the case
within the decision of Jean v. Gagnon ([1944]
S.C.R. 175), since the certificate was
tendered before judgment. But in fact,
since the sale was not affected by the provi-
sions of section 12, the delivery made
satisfied all the obligations of the vendor
towards the purchaser. Per: Taschereau,
Estey and Fauteux JJ.: The word "owner"
in section 12 of the Act refers to the vendor
and, in this case, he had the double obliga-
tion of delivering the shovel and of obtain-
ing the certificate. Without the certificate,
the shovel could not be commercially
dealt with and its sale would be voidable.
But since the vendor had tendered the
certificate before judgment, he had dis-
charged the obligation imposed by section
12 and the sale was therefore, now com-
plete. Per Rand J. (dissenting): Section 12
aims at furnishing the same security in
second hand sales as in the case of new
machines and applied to every stage of the
sale from the contract to the delivery; and
until the certificate is given, the vessel
cannot be dealt with commercially and,
therefore, the sale was null and void.
CIE D'ENTREPRENEURS EN CONSTRUCTION
v. SIMARD..................... 444
3.-Vendor and Purchaser-Contract for
Sale of Land-Repudiation by Vendor-
Purchaser's right upon anticipatory breach
to immediately sue for declaratory judgment
and specific performance-The Judicature
Act, R.S.O. 1950, c. 190, s. 15(b). By a
written agreement made on November 20,
1949, the appellant agreed to sell to the
respondent, who agreed to purchase, certain
lands in Toronto, the sale to be completed
on or before January 29, 1950. On Decem-
ber 5, 1949 the appellant repudiated the
contract. 6 n December 14, 1949, the
respondent by letter denied his right to do

CONTRACT-Concluded
so and before the date fixed for completion
issued a writ claiming a declaration that
the contract was binding and enforceable
and ought to be specifically performed.
The action was defended on the ground that
the appellant had been induced by false
representations to execute the agreement,
that the document was incomplete as a
contract with respect to material matters,
that it was ambiguous, uncertain and that
there was no memorandum in writing
sufficient to satisfy the Statute of Frauds.
These issues were decided against the
respondent at the trial and in the Court of
Appeal. The appellant contended that the
action having been brought before the day
fixed for the completion was premature and
that the respondent's claim, if any, was
for damages only. Held: (Dismissing the
Appeal), that the defences pleaded by the
appellant failed. Since the respondent had
claimed a declaratory judgment that there
was in existence a binding and enforceable
agreement, the action was not prematurely
brought. The Judicature Act, R.S.O. 1950,
c. 190, s. 15(b). The dictum in Roberto v.
Bumb [1943] O.R. 299 at 310, if intended
as meaning that the plaintiff's cause of
action for a declaration that the agreement
was a binding contract and ought to be
specifically enforced was not complete,
disapproved. KLOEPFER HARDWARE (2O. V.
R oy............................... 465

CORROBORATION- Criminal law -
Corroboration-Rape-Complaint-Evidence
-The appellant charged with rape,
admitted that he had had intercourse with
the complainant but swore that it had been
with her consent, which she denied saying
that she had only submitted to it in fear of
bodily harm. His conviction was upheld
by the Court of Appeal for Ontario. Held:
There should be a new trial; since the
jury had not been properly instructed on
the question of corroboration and as to
the limited use that may be made of the
evidence of complaint, it was impossible
to say that if it had been properly instructed
it would necessarily have convicted the
appellant. Held: The corroboration to be
sought was of the complainant's testimony
that she did not consent but only submitted
in fear of bodily harm. In a case of this sort,
when there is any evidence on which a jury
could find corroboration, the jury should
be directed as to what is necessary to
constitute corroboration and it is then
for the jury to say whether corroborative
inferences should be drawn. It was not, in
the present case, made plain to the jury
(i) that corroboration could be found only
in evidence independent of the testimony
of the complainant and of such a character
that it tended to show that her story on
the vital question of consent was true, and
(ii) that facts, though independently estab-
lished, could not amount to corroboration
if, in the view of the jury, they were equally
consistent with the truth as with the falsity
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CORROBORATION-Concluded
of her story on this point. Held: It was
not made clear to the jury that in a case
where a sexual offence is charged, evidence
of the making of a complaint is not corro-
borative of the testimony of the complain-
ant. Where corroboration is required either
by statute or under the rule of practice at
common law, the corroborative evidence
must be shown to possess the essential
quality of independence. It must be made
plain to the jury that the witness whose
testimony requires corroboration can not
corroborate herself. (Rez v. Auger 64 O.L.R.
181 and Rex v. Calhoun [1949] O.R. 180
ought not to be followed on that point).
Held: There was failure to instruct the
jury of the limited use that may be made
of the evidence of the complaint and to
warn them against treating the complaint
as evidence of the facts complained of.
The King v. Baskerville [1916] 2 K.B. 658;
The Queen v. Lilliman (1896) 2 Q.B. 167;
Rex v. Evans 18 C.A.R. 123; Rex v. Coul-
thread 24 C.A.R. and Rex v. Whitehead
[1929] 1 K.B. 99 referred to. THoMAs v.
THE QUEEN....................... 344

CRIMINAL LAW- Criminal law-Mur-
der-Drunkenness as defence-Capacity to
form intent - Proper directions - Word
"proved" should not be used in charge. In a
case where drunkenness is set up as a defence
to a charge of murder, the trial judge
should not use the word "proved", as
taken from the third proposition formulated.
in Beard's case ([1920] A.C. 479 at 502), as
Lord Birkenhead was not there dealing with
the question of the burden of proof. The
right direction in such cases appears at page
334 in Mac Askill v. The King ([1931] S.C.R.
330). The charge, in the present case
which included the use of that word would
be improper if it were not for the clear
directions from the trial judge that the
accused was entitled to the benefit of any
reasonable doubt as to his capacity to
form the necessary intent. Director of
Public Prosecution v. Beard [1920] A.C. 479;
Mac Askill v. The King [1931] S.C.R 330;
The King v. Hughes [1942] S.C.R. 517 and
Latour v. The King [1951] S.C.R. 19
referred to. MALANIK v. THE QUEEN. 335

2.--Criminal law - Corroboration -
Rape-Complaint-Evidence. The appel-
lant, charged with rape, admitted that he
had had intercourse with the complainant,
but swore that it had been with her consent,
which she denied saying that she had only
submitted to it in fear of bodily harm. His
conviction was upheld by the Court of
Appeal for Ontario. Held: There should be
a new trial; since the jury had not been
properly instructed on the question of
corroboration and as to the limited use
that may be made of the evidence of com-
plaint, it was impossible to say that if it
had been properly instructed it would
necessarily have convicted the appellant.
Held: The corroboration to be sought was

CRIMINAL LAW-Continued
of the complainant's testimony that she
did not consent but only submitted in
fear of bodily harm. In a case of this
sort, when there is any evidence on which
a jury could find corroboration, the jury
should be directed as to what is necessary
to constitute corroboration and it is then for
the jury to say whether corroborative
inferences shoul be drawn. It was not,
in the present case, made plain to the jury
(i) that corroboration could be found only
in evidence independent of the testimony
of the complainant and of such a character
that it tended to show that her story on
the vital question of consent was true,
and (ii) that facts, though independently
established, could not amount to corrobora-
tion, if, in the view of the jury, they were
equally consistent with the truth as with
the falsity of her story on this point.
Held: It was not made clear to the jury
that in a case where a sexual offence is
charged, evidence of the making of a
complaint is not corroborative of the
testimony of the complainant. Where
corroboration is required either by statute
or under the rule of practice at common
law, the corroborative evidence must be
shown to possess the essential quality of
independence. It must be made plain to
the jury that the witness whose testimony
requires corroboration can not corroborate
herself. (Rex v. Auger 64 O.L.R. 181
and Rex v. Calhoun [1949] O.R. 180 ought
not to be followed on that point). Held:
There was failure to instruct the jury of
the limited use that may be made of the
evidence of the complaint and to warn
them against treating the complaint as
evidence of the facts complained of. The
King v. Baskerville [1916] 2 K.B. 658;
The Queen v. Lillyman (1896) 2 Q.B. 167;
Rex v. Evans 18 C.A.R. 123; Rex v. Coul-
thread 24 C.A.R. and Rex v. Whitehead
[19291 1 K.B. 99 referred to. THoMAs v.
THE QUEEN...... ................. 344

3.-Criminal law-S. 461-Jury trial-
Refusal of trial judge to have charge taken in
shorthand-No report made under s. 1020 of
the Criminal Code. DUSSAULT v. THE
QUEEN........ .................... 479

4.-Criminal law - Abortion - Jury trial
-No review of evidence by trial judge. The
appellant, charged with having unlawfully
used instruments or other means on the
deceased woman with intent to procure her
miscarriage, was found guilty of man-
slaughter. His conviction was affirmed by
a majority in the Court of Appeal for
Quebec, the dissenting judgment holding
that the evidence did not warrant a convic-
tion and that the trial judge failed to
instruct properly the jury, by omiting to
review the evidence. Held (Rand and
Fauteux JJ. dissenting), that the appeal
should be allowed and a new trial directed.
Per Rinfret C.J., Taschereau and Estey JJ.:
As a general rule, in the course of his charge
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CRIMINAL LAW-Concluded
a trial judge should review the substantial
parts of the evidence and give the jury the
theory of the defence, so that they may
appreciate the value and effect of that evi-
dence, and how the law is to be applied to
the facts as they find them. Where, as
here, the evidence was technical and some-
what involved, it was particularly import-
ant to strip it of the non-essentials, and
to present to the jury the evidence in its
proper relation to the matters requiring
factual decision, and direct it also to the
case put forward by the prosecution and
by the defence. Unfortunately, this was
not done here, and the explanations and
grounds of defence were not adequately
put before the jury. There was evidence
upon which a jury properly instructed,
could have found the accused guilty, but
since it cannot be said that the verdict
would necessarily have been the same if
the proper instructions had been given,
this was, therefore, not a case for the
application of s. 1014(2) of the Criminal
Code. Per Rand J. (dissenting): In a
case such as here, where the defence was
plain and uncomplicated, the absence of a
repetition of the few salient facts had not
and could not have had the slightest influence
on the minds of the jury in reaching their
verdict; there was, therefore, no ground for
appeal and a fortiori no substantial wrong
had been done. Per Fauteux J. (dissenting):
The practical significance which could be
attached to the opinions of the experts call-
ed for the defence was more dependent
upon than promoting the credibility of the
appellant's testimony. The jury disbelieved
him. The case for the appellant would have
been weakened rather than strengthened
if the trial judge had dealt exhaustively with
the expert opinions. AzouLAY v. THE QUEEN
................................... 495

5.--Criminal law-Illegal possession of
cigarettes-Admissibility of statement made
by accused-Whether warning should always
be given. Duruis v. THE QUEEN ..... 516

CROWN- Road, use of - Civil fruits -
Possession by sufferance of the Crown -
Droit de superficie-Arts. 400, 1608, 2196
C.C.......................... 264

See ROAD.

2.-Crown - Master and Servant -
Negligence of Servant - Scope of authority
-Scope of employment-Soldier receiving
unauthorized order-Duty to obey-Liability
of Crown-The Exchequer Court Act,
R.S.C. 1927, c. 84, 19(c). The Militia Act,
R.S.C. 1927, c. 182, as amended by 1947 (Can.
c. 21, ss. 14, 20, 69 (2), 115, 117 and 188. In
an action for damages arising out of the
collision between a taxicab and an army
truck owned by the Crown and driven by
a soldier of the Royal Canadian Armoured
Corps (Reserve), who on the order of his
commanding officer was using the truck to
convey a civilian baseball team, Cameron J.,

CROWN-Continued
in the Exchequer Court, held that the
accident was solely due to the negligence
of the soldier; that the truck was used
contrary to army regulations and that the
commanding officer had no authority to
use it for such purposes. He found further
that the soldier was on duty and that it
was within the scope of his duties to drive
military vehicles when directed to do so by
his commanding officer and not open to
him to question such an order; and that
as the soldier at the time of the accident
was a servant of the Crown, acting within
the scope of his duties or employment, the
principle of respondent superior applied and
the Crown was therefore liable for the
damages sustained. On appeal to this
Court the finding of negligence was not
questioned but the Crown contended that
under the relevant legislation, army regu-
lations and orders, the commanding officer
had no authority to make use of the truck
for the purpose described and that while
the soldier was under a duty to obey the
lawful orders of his superior officer, the
order in question was an unlawful one and
that consequently in driving the truck
pursuant thereto he was not acting within
the scope of his duties or employment.
Held: (Rand and Locke JJ. dissenting),
that in the circumstances of the case, the
soldier was acting within the scope of
duties or employment. Per: Kellock J.
Under the circumstances of the case, there
was nothing to indicate that the order was
an unlawful order. It was therefore the
duty of the soldier to obey. Keighly v Bell
4 F & F 763 at 790, applied. Per: Estey J.
Commanding Officer was authorized to
promote recruiting. It was part of his
duty to direct the use of Army vehicles for
military purposes, including that of recruit-
ing. In issuing the transport work ticket
authorizing the use of the vehicle here in
question he misconstrued the regulations,
this issue was so closely associated with
but that authority which it was his duty to
exercise that it cannot be said that in doing
so he acted without the scope of his employ-
ment. Neither could it be said of the
sergeant to whom the transport work ticket
was issued, nor of the driver, who received
the instructions from him. Dyer v. Mun-
day [1895] 1 Q.B.D. 742 at 746; Lloyd v
Grace, Smith & Co. [1912] A.C. 716 at
737; Percy v. Corporation of the City of
Glasgow [1922] A.C. 299 at 306; Goh Choon
Seng v. Lee Kim Soo [1925] A.C. 550 and
Lockart v. C.P.R. [1942] A.C. 591, applied.
Per: Cartwright J. In the circumstances
of the case it was the soldier's duty to
obey the order and in doing so he was
acting within the scope of his duty. Irwin
v. Waterloo Taxi-Cab Co. Ltd. [1912]
3 K.B. 588. He did not know his command-
ing officer had no right to give him the
order nor could it be said on the evidence
that as a reasonable man he should have
known. Evans v. Bartlam [1937] A.C. 473
at 479; Hodgkinson v. Fernie (1859)
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C.B.N.S. 415 at 421. Per: Rand J.
(dissenting)-It was not within the scope
of the authority of the commanding officer
directly or indirectly, to give a lawful
order which could make the driving of the
truck an act of the soldier within the course
of his duties. A campaign for recruits was
authorized and the means was assumed to
be in the commanding officer but its scope
could not extend to the violation of express
regulations dealing with the use of equip-
ment by which he was bound. The trip was
an act of an extra-service nature and there
was nothing before the Court to warrant
the conclusion that, since the trip would
involve the expense of conveyance, a bus
could be hired on behalf of the Government,
nor that in the face of the regulations
cited, the truck could be used for such a
purpose. Irwin v. Waterloo Taxi-Cab Co.
Ltd., supra, on which the Court below
relied, distinguished. There the servant
was bound to obey, here the only order
the soldier was bound to obey was a lawful
order. The special character of military
relations might justify his obedience but
that did not make the act done that of the
Crown. If the Commanding officer himself
had driven the truck, he would not have
bound the Crown, nor could he engage the
Crown's responsibility by ordering a
subordinate to do the same act. Per:
Locke J. (dissenting): The use of the Army
truck to carry the baseball team was con-
trary to the Army Regulations and the
commanding officer had no authority to
authorize its use for such purpose. The
general instructions given him to recruit
could not be construed as authorizing the
carrying on of such activities by means
forbidden by Army Orders. The obligation
of the soldier who drove the truck under
The Militia Act and the King's Regulations
and Orders was to obey lawful orders only.
In acting in accordance with an order not
lawfully given, he was not acting within
the scope of his duties or employment within
the meaning of s. 19(c) of the Exchequer
Court Act (Bourton v. Beauchamp, [1920]
A.C. 1001; Moore v. Donnelly, [1921],
1 A.C. applied). The scope of the duties
and employment of the soldier could not
be extended by his mistaken understanding
as to what they were (Wardley v. Enthoven
(1917) 86 L.J.K.B. 309). THE QUEEN V.
SPENCE AND BRADSHAW............. 517

DELEGATION OF POWER- Constitu-
tional Law-Regulation of interprovincial
and export trade-Competence of Parliament
to enact The Agricultural Products Market-
ing Act (Can.) 1949, 1st Sess. c. 16-Of
Governor General in Council to delegate
powers to provincially organized Board-
Validity of Scheme established under the
Agricultural Products Marketing (P.E.I.)
Ac, 1940, c. 40.................. 392

See CONSTITUTIONAL LAW 2.

DELEGATION OF POWER-Concluded
2.- Mandamus-Municipal law-Refusal
by City Council of permit for extension to
school building-Area restricted to erection of
cottages by by-law--Discretion of Council in
cases of schools-Whether by-law applicable
-Whether ultra vires-Charter of City of
Outremont, 1915, 5 Geo. V., c. 93, s. 40-
By-law 826, ss. 84, 85-Cities and Towns
Act, R.S.Q. 1941, c. 283, s. 426 ........ 506

See MUNICIPAL CORPORATION.

DIVORCE- Divorce - Evidence - British
Columbia Divorce Proceedings-Standard of
Proof of Adultery required-The Divorce
and Matrimonial Causes Act 1857 (Imp.)
c. 85 as amended by c. 108, R.S.C.B. 1948,
c. 97-English Law Act R.S.C.B. 1948,
c. 111. Proceedings in divorce under the
Divorce and Matrimonial Causes Act in
British Columbia are civil and not criminal
in their nature and the standard of proof of
the commission of a marital offence, where
no question affecting the legitimacy of
offspring arises, is the same as in other civil
actions. The rule as stated in Cooper v.
Slade (1858) 6 H.L.C. 746 and in Clark
v. The King (1921) 61 Can. S.C.R. 608 at
616 applies. Mordaunt v. Moncreiffe
(1874) L.R. 2 Sc. & Div. 374; Branford v.
Branford (1879) L.R. 4 P. 72 at 73; Redfern
v. Redfern (1891) p. 139 at 145 and Doe
dem Devine v. Wilson (1855) 10 Moo P.C.
502 at 532, referred to. SMITH v. SMITH. 312

EVIDENCE- Contracts - Commercial-
Agreement to supply engines to complete
orders-Whether letters of request for engines
were orders-Claim for rectification-"Or-
ders"-Admissibility of oral evidence. . 122

See CONTRACT 1.

2.-Divorce-Evidence-British Columbia
Divorce Proceedings-Standard of Proof of
Adultery required-The Divorce and Matri-
monial Causes Act 1857 (Imp.) c. 85 as
amended by c. 108, R.S.B.C. 1948, c. 97-
English Law Act R.S.B.C. 1948, c. 111.
Proceedings in divorce under the Divorce
and Matrimonial Causes Act in British
Columbia are civil and not criminal in
their nature and the standard of proof of
the commission of a marital offence, where
no question affecting the legitimacy of
offspring arises, is the same as in other
civil actions. The rule as stated in Cooper
v. Slade (1858) 6 H.L.C. 746 and in Clark
v. The King (1921) 61 Can. S.C.R. 608
at 616, applies. Mordaunt v. Moncreiffe
(1874) L.R. 2 Sc. & Div. 374; Branford v.
Branford (1879) L.R. 4 P. 72 at 73; Red-
fern v. Redfern(1891) p. 139 at 145 and
Doe dem Devine v. Wilson (1855) 10 Moo
P.C. 502 at 532, referred to. SrrH v.
SMrrH......................... 312

3.---Criminal law-Corroboration-Rape
-Complaint-Evidence.............. 344

See CRIMINAL LAW 2.
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HIGHWAY- Highway - Non-repair -
Trap-door installed in sidewalk covered with
snow and not in reasonably good state of
repair-Liability of owner of door when
pedestrian slipped. The appellant, while
walking on the sidewalk in front of the
respondent's premises slipped on two iron
trap-doors with studs on the top which
the respondent had many years ago installed
in-and flush with-the sidewalk. It had
snowed for several hours before the accident
and the snow had not been cleaned off the
doors which were partially concealed. The
trial judge found that the studs on the
doors had been worn down during the years
and that some had entirely disappeared
that the doors appeared to have sagged
and were uneven and sloped, and that they
were not in a reasonably good state of
repair. The Court of Appeal reversed that
judgment and found that the studs were
worn but that there was no evidence that
the worn condition of the doors was the
cause of the accident. Held: The appeal
should be allowed and the action main-
ained. There was evidence to justify the
finding that the fall was caused by the slope
of the doors. The appellant was entitled
to find the sidewalk safe and convenient
for travel. The respondent had placed the
doors in the sidewalk, and by allowing
them to sag and become uneven and sloped,
had interfered with the rights of the public
and impeded the way of the appellant as
a traveller on the highway. The contention
of the respondent that it had no authority
to repair the doors since they were part of
the sidewalk fails since from time to time
the doors were opened and used by the
respondent. Castor v. Corporation of
Uzbridge (1876) 39 U.C.Q.B. 113 referred
to. McARTER v. HILL............. 154

HOSPITAL- Master and servant - Hos-
pitals-Liability of hospital for negligence of
interne-Patient discharged with broken neck
-Interne incompetent to read X-rays and
failed to consult radiologist-Whether dis-
charge was the cause of the death of the
patient. The respondent's husband,
following an automobile accident, was
admitted at night into the emergency
ward of the appellant hospital. There, he
was examined by the internes on duty and
X-rays were taken. The films were not
submitted to a radiologist who was on call,
but the internes, although not competent
to read them proceeded to do so and advised
the family physician that they had found
nothing abnormal, with the result that
the patient was discharged from the hos-
pital with a dislocated fracture of the neck.
The following day, he was re-admitted to
the hospital by his own physician after
the X-ray films had been examined by a
radiologist, but died a few days later. The
jury rendered a general verdict against the
appellant and this was affirmed in the
Court of Appeal for British Columbia.
Held (Locke J. dissenting), that the appeal
should be dismissed and the action main-

HOSPITAL-Concluded
tained. Held: The hospital undertook to
treat the patient and was responsible for
the negligence of its internes; and there
was evidence on which the jury might
properly find that the death of the patient
resulted from his discharge from the
hospital due to the interne's negligence
either in not reading the X-ray films
correctly or in not calling a radiologist.
Per Locke J. (dissenting): The hospital
undertook to give the patient both nursing
and medical attention, and the negligence
of the interne would render the hospital
liable for any resulting damage; there was
however, no evidence from which the jury
might properly draw the inference that
the ileus, which caused the death, resulted
from his failure to properly diagnose the
nature of the original injury or from
anything by or on behalf of Fraser in
reliance upon his advise. (Ryder v. Womb-
well (1868) L.R. 4 Ex. 32 referred to).
VANCOUVER GENERAL HOSPITAL V. FRASER

...... 36

INCOME-
See TAXATION.

INSURANCE- Insurance, Fire - Sub-
agent with no evidence of authority-Power
to bind Principal-Effect of receipt of
premium with application by such sub-agent
-Loss occurring before application received
by General Agent. A sub-agent of a fire
insurance company who has nothing from
the company in the way of interim receipts
or even official receipts with the name of the
company on them, and in fact nothing to
indicate that he has any authority to
enter into a binding contract of insurance
on its behalf, is not an actual agent for the
company so as to bind it to any insurance
either in writing or orally. Linford v.
Provincial Horse & Cattle Insurance Co.,
34 Beav. 291, followed. Mackie v. European
Assurance Society, 21 L.T. (N.S.) 102;
Marfitt v. Royal Insurance, 38 T.L.R. 334;
Kline Bros. v. Dominion Fire Insurance
Co., 47 Can. S.C.R. 252 and Grimmer v.
Merchants' and Manufacturers' Fire Insur-
ance Co., 4 M.P.R. 582, distinguished.
Potvin v. Glen Falls Insurance Co., [1931]
1 W.W.R. 380 at 390, approved. Assuming
that in the case at bar the sub-agent had
authority to receive payment of the
premium with the application, all that
amounted to was, as pointed out in Linford
v. Provincial Horse & Cattle Insurance Co.
supra, at 293, that he had made "a proposal
with a deposit which the company was
entitled either to accept or reject and the
company never having accepted it, was
not bound." There is no authority binding
upon this Court which lays down as a rule
of presumption that one who testifies to
an affirmative is to be credited in prefer-
ence to one who testifies to a negative.
Taschereau J. in Lefeunteum v. Beaudoin
28 Can. S.C.R. 89 at 93-94 was speaking
only for himself and his statement, so far
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as it is inconsistent with this decision,
cannot be supported. Decision of the Su-
preme Court of New Brunswick, Appeal
Division, 28 M.P.R. 59, reversed. WORLD
MARINE & GENERAL INS. CO. LTD., V.
LEGER.......................... 3
2.-Insurance - Fire - Contents of build-
ing-Whether objects lost in fire were part of
contents-Whether variation of statutory
conditions-Subrogation-Quebec Insurance
Act, R.S.Q. 1941, c. £99, ss. 240, £41-
Articles 1156, 1570, 1571, 2578 C.C. The
insured entered into contracts of insurance
with the appellant and several other com-
panies for a total fire insurance of $250,000,
apportioned $150,000 upon the building and
$100,000 on the contents. These policies
were "blanket policies", identical in terms
and each one limiting the issuing company's
share of the total risk. The insured was
authorized to augment or diminish the
total amount but had to maintain an
insurance "de m~me forme, teneur et
port6e" of a total of $250,000. The word
"contents" was defined: "Tout ce qui se
trouve dans les immeubles et qui n'est
pas autrement assur6". Subsequently the
insured acquired an insurance with the
respondent in the sum of $10,000 on certain
"objets d'art". These were part of the
contents of the buildings and initially
included under the appellant's policy.
A fire occurred, the respondent paid the
full amount of the loss on the "objets
d'art", took a transfer from the insured
and, as the appellant denied any liability
to pay a pro rata share, brought action
against him. The appellant contended
that the "objets d'art " did not fall within
the term "contents" in his policy since
they were differently assured. The trial
judge dismissed the action, but a majority
in the Court of Appeal for Quebec reversed
that judgment. Held (Kellock and Fauteux
JJ. dissenting): that the appeal should be
allowed and the action dismissed, since the
"objets d'art" did not come within the
term "contents" as defined in the appellant's
policy and were, therefore, not covered by
its policy at the time of the loss. The
words "qui n'est pas autrement assur6"
are a part of the sentence describing the
subject matter and peril insured, and are
not a variation of the statutory conditions
within the meaning of ss. 240, and 241 of
the Quebec Insurance Act. COMPAGNIE
FRANgAISE DU PHENIX v. THE TRAvELERs
FIRE INS. Co...................... 190

INTERVENTION-Intervention-Aggress-
ive-Main action having been dismissed, does
intervention fall-Whether that is a question
of practice and procedure. The appellant
brought action to have a lease declared
null. The trial judge dismissed the action
on the ground that it was a nullity ab initio
since it had been taken against the manda-
taries instead of against the mandator.
The respondent intervened in the action

INTERVENTION-Concluded
and asked to be declared the owner of the
property in question. This inrervention
was also dismissed by the trial judge on
the ground that it had to fall with the
main action. There was no appeal from
the judgment on the main action, but the
respondent appealed with success the
dismissal of the intervention. Held, that
the appeal should be dismissed and the
intervention maintained. Per Curiam:
On the merits of the intervention, the
respondent was justified in claiming title
to the property. Per Rinfret C.J., and
Cartwright J.: The question as to whether
an intervention of the nature of the one in
the present case should fall ipso facto
when the main action is dismissed is
merely a question of practice and procedure,
and there are here none of the special
circumstances which would warrant this
Court in changing its invariable practice
not to interfere in such a matter. Per
Taschereau and Rand JJ.: The intervention
in the present case determines the sub-
stantive right of the respondent to have its
aggressive intervention declared well-found-
ed notwithstanding the dismissal of the
main action. Such an intervention in
contradistinction with the ordinary acces-
sory intervention, does not necessarily suffer
the fate of the main action; it is, therefore,
more than merely a question of practice and
procedure. Per Kellock J.: The contention
that the intervention was not the proper
way for the respondent to proceed involves
merely a question of procedure. SocitrAg
IMMOhILItRE MAISONNEUVE V. CHEVA-
LIERS DE MAISSONNEUVE ........... 456

JURY- Negligence - Jury trial - Conduct
of trial-Submission of questions to jury
piecemeal-Mistrial. The appellant, a
switchman employed in connection with
a train movement in the respondent's
yards at Saskatoon, suffered injury when
attempting to enter the train after it had
commenced to move. The appellant's
claim was that the train had commenced
to move without having received a signal
from him and that this was a negligent
act and was the proximate cause of his
injury. A preliminary question as to
whether the train had been started without
such a signal having been given having
been answered in the affirmative by the
jury, the trial judge submitted a further
question as to whether this was a negligent
act and, if so, had it caused or contributed
to the occurrence of the accident. The
jury found for the appellant and awarded
damages for which judgment was entered
in his favour but the Court of Appeal
directed a new trial on the ground that the
conduct of the trial was unsatisfactory.
Held: Cartwright J. dissenting that the
appeal should be dismissed. Per Rand,
Kellock and Locke JJ.: The judge's
charge when submitting the question as
to whether the act complained of was
negligent was made in terms which would

5591952]



INDEX

JURY-Continued
tend to lead the jury to believe either that
that question was the same as the prelimi-
nary question or that the trial judge had
himself determined that it was a negligent
act or that he was instructing them so to
find. The conduct of the trial was in this
respect unsatisfactory and the appeal
should be dismissed. Per Cartwright J.
(dissenting): The course of putting one
question to the jury and then permitting
them to separate for the night before
charging them as to the remaining questions
is both unusual and undesirable, but the
court was referred to no authority for the
proposition that it is unlawful, and the
decision in Fanshaw v. Knowles [19161
2 K.B. 538 is to the contrary. As both
parties had agreed to such course, the
verdict should not be set aside on this
ground since no miscarriage of justice
had resulted. The charge to the jury was
sufficient and contained no error of law.
There was evidence on which it was open
to the jury, acting reasonably, to answer
the question as they did and their answer
should not be disturbed. FLAHERTY V.
C.N.R........................ 299

2.-Jury trial, civil-Production of plea after
delays have expired-Motion to fix facts-
Whether 30 days elapsed after case stood
ready for trial-When "stands ready for
trial"-Whether plaintiff deprived of his right
to jury trial-Tacit consent to extension of
delays to pleas-Arts. 195, 205, 207, 442
C.P. The respondent brought action
against the appellant for damages for
personal injuries in September, 1947, and
made option in his statement of claim for a
trial by jury. The appellant applied for
particulars which were given only in
January, 1948. The plea to the action-
accompanied by a partial inscription in
law-was not filed until May 7, 1948.
The respondent did not secure a certificate
of default. On a motion made by the
respondent for the assignment of the facts
to be inquired into by the jury the appellant
objected that the respondent was in
default under Art. 442 C.P., having allowed
thirty days to elapse from the date at
which the case stood ready for trial without
proceeding to bring on the trial, that
consequently the respondent was deprived
of his right to a jury trial and that the case
should proceed in the ordinary manner,
i.e., before a judge alone. The objection
was maintained by the Superior Court but
dismissed by the Court of Appeal for
Quebec. Held: The appeal should be
dismissed since the respondent was not in
default under Art. 442 C.P. and, therefore,
was not deprived of his right to a jury
trial. Held: The right to a jury trial is
an exceptional one under Quebec Law,
the required formalities must be strictly
observed and the delay under Art. 442 is
of public order in contra-distinction with
those pertaining to the filing of the pleas
which can be extended by the parties or the

JURY-Concluded
Court even after foreclosure. Held: As
soon as the case stands ready for trial-
i.e., generally when issue is joined-and
remains thus during 30 days, the right to
the jury trial is lost if the party who asked
for it does not during that period proceed
on the motion for the assignment of facts,
unless the Court has granted an extension.
Held: In the present case, as there is no
doubt that a tacit consent had been
given for the late filing of the plea and par-
tial inscription in law, the appellant was
not, therefore, foreclosed; and, since, under
the circumstances, the inference can be
drawn from the conduct of the parties that,
at least up to the time of the filing of that
plea and inscription, there was a mutual
understanding not to observe strictly the
delays respecting the filing of pleas, the
30 days period had therefore not yet
commenced to run at that time. Held also,
that a judgment affirming or denying the
existence of the right to a jury trial deter-
mines, not a question of procedure, but a
substantive right and also a question of
jurisdiction, and is, therefore, a "final
judgment" within the meaning of that
expression as used in the Supreme Court
Act. PIcAD v. WARREN ............ 433

MANDAMUS- Mandamus - Municipal
law--Refusal by City Council of permit for
extension to school building-Area restricted
to erection of cottages by by-law-Discretion
of Council in cases of schools-Whether by-
law applicable-Whether ultra vires-Charter
of City of Outremont, 1915, 5 Geo. V, c. 98,
s. 40-By-law 326, as. 84, 85-Cities and
Towns Act, R.S.Q. 1941, c. 233, s. 426.
By section 84 of By-law 326 of the City
of Outremont, it was provided that only
detached or semi-detached cottages shall
be erected on certain streets in the City;
and by section 85, the Council was given
the discretion to "allow the construction of
churches, schools and hospitals in any place
in the City". Desiring to enlarge its school
building, which had been erected in a
prohibited area before the prohibition came
into force, the respondent applied to the
City for a permit to erect an extension of
the school building on two adjoining lots,
being also in the area covered by the by-
law. The permit was refused by the Coun-
cil. Thereupon, the respondent instituted
proceedings by way of mandamus against
the City for a declaration that the by-law
did not prohibit the construction contem-
plated, and, if it did, that sections 84 and
85 be declared ultra vires and the permit
granted. The Supreme Court held the
sections to be valid but that they did not
apply in this case. Without passing on the
validity of the sections, the Court of Appeal
for Quebec held also that they were not
applicable in the present instance. Held,
that the appeal should be dismissed since
sections 84 and 85 of By-Law 326 of the
City of Outremont, even assuming that
they were applicable to this case, were
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MANDAMUS-Concluded
ultra vires the powers of the City, as dele-
gated to it by its Charter. Firstly, since
in the matter of municipal legislation, the
corporations have no other powers than
those formally delegated by the legislature,
which powers the corporations cannot
extend nor exceed; since the City was
empowered by its charter to regulate by
by-law the nature of the dwellings to be
erected within its territory; and since by
section 85, the City did not regulate by
by-law the erection of the buildings men-
tioned therein-but on the contrary left
the decision ultimately to the discretion of
the Council,-the City has exceeded its
legislation powers and section 85 is, there-
fore, ultra vires. Secondly, since it cannot
be said that the City, but for the provisions
of Section 85, would have enacted the
prohibition in section 84 in such an
absolute form, as it is obvious that the City
wanted the cases in section 85 treated
differently, section 84 must also be con-
sidered as ultra vires. CITY OF OUTREMONT
v. THE (PROTESTANT) SCHOOL TRUSTEES
FOR CITY OF OUTREMONT ........... 506

MASTER AND SERVANT-Master and
servant-Hospitals-Liability of hospital for
negligence of interne-Patient discharged with
broken neck-Interne incompetent to read
X-rays and failed to consult radiologist-
Whether discharge was the cause of the death
of the patient. The respondent's husband,
following an automobile accident, was
admitted at night into the emergency
ward of the appellant hospital. There, he
was examined by the internes on duty and
X-rays were taken. The films were not
submitted to a radiologist who was on call,
but the internes, although not competent
to read them, proceeded to do so and
advised the family physician that they
had found nothing abnormal, with the result
that the patient was discharged from the
hospital with a dislocated fracture of the
neck. The following day he was re-
admitted to the hospital by his own
physician after the X-ray films had been
examined by a radiologist, but died a few
days later. The jury rendered a general
verdict against the appellant and this was
affirmed in the Court of Appeal for British
Columbia. Held (Locke J. dissenting)
that the appeal should be dismissed and
the action maintained. Held: The hospital
undertook to treat the patient and was
responsible for the negligence of its internes;
and there was evidence on which the jury
might properly find that the death of the
patient resulted from his discharge from
the hospital due to the interne's negligence
either in not reading the X-ray films cor-
rectly or in not calling a radiologist.
Per Locke J. (dissenting): The hospital
undertook to give the patient both nursing
and medical attention, and the negligence
of the interne would render the hospital
liable for any resulting damage; there was
however, no evidence from which the jury

MASTER AND SERVANT-Continued
might properly draw the inference that
the ileus, which caused the death, resulted
from his failure to properly diagnose the
nature of the original injury or from any-
thing done by or on behalf of Fraser in
reliance upon his advice. (Ryder v. Womb-
well (1868) L.R. 4 Ex. 32 referred to).
VANCOUVER GENERAL HOSPITAL V.
FRASER............................ 36

2.--Crown-Master and Servant -Negli-
gence of Servant-Scope of authority-Scope
of employment-Soldier receiving unauthor-
ized order-Duty to obey-Liability of
Crown-The Exchequer Court Act, R.S.C.
1927, c. 84, S. 19 (c). The Militia Act,
R.S.C. 1927, c. 182, as amended by 1947
(Can.) c. 21, ss. 14, 20, 69 (2), 115, 117 and
138. In an action for damages arising out
of the collision between a taxicab and an
army truck owned by the Crown and driven
by a soldier of the Royal Canadian Arm-
oured Corps (Reserve), who on the order
of his commanding officer was using the
truck to convey a civilian baseball team,
Cameron J., in the Exchequer Court, held
that the accident was solely due to the
negligence of the soldier; that the truck
was used contrary to army regulations
and that the commanding officer had no
authority to use it for such purposes. He
found further that the soldier was on
duty and that it was within the scope of
his duties to drive military vehicles when
directed to do so by his commanding officer
and not open to him to question such an
order; and that as the soldier at the time of
the accident was a servant of the Crown
acting within the scope of his duties or
employment, the principle of respondeat
superior applied and the Crown was there-
fore liable for the damages sustained. On
appeal to this Court the finding of negli-
gence was not questioned but the Crown
contended that under the relevant legisla-
tion, army regulations and orders, the
commanding officer had no authority to
make use of the truck for the purposes
described, and that while the soldier
was under a duty to obey the lawful orders
of his superior officer, the order in question
was an unlawful one and that consequently
in driving the truck pursuant thereto he
was not acting within the scope of his
duties or employment. Held: (Rand and
Locke JJ. dissenting), that in the circum-
stances of the case, the soldier was acting
within the scope of duties or employment.
Per: Kellock J. Under the circumstances
of the case, there was nothing to indicate
that the order was an unlawful order. It
was therefore the duty of the soldier to
obey. Keighly v. Bell 4 F. & F 763 at 790,
applied. Per: Estey J. Commanding
Officer was authorized to promote recruit-
ing. It was part of his duty to direct the
use of Army vehicles for military purposes,
including that of recruiting. In issuing the
transport work ticket authorizing the use
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MASTER AND SERVANT-Continued
of the vehicle here in question he mis-
construed the regulations, but this issue
was so closely associated with that authority
which it was his duty to exercise that it
cannot be said that in doing so he acted
without the scope of his employment.
Neither could it be said of the sergeant to
whom the transport work ticket was issued,
nor of the driver, who received the instruc-
tions from him. Dyer v. Munday [1895]
1 Q.B.D. 742 at 746; Lloyd v. Grace, Smith
& Co. [1912] A.C. 716 at 737; Percy v.
Corporation of the City of Glasgow [19221
A.C. 299 at 306; Goh Choon Seng v.
Lee Kim Soo [19251 A.C. 550 and Lockart
v. C.P.R. [1942] A.C. 591, applied.
Per: Cartwright J. In the circumstances
of the case it was the soldier's duty to
obey the order and in doing so he was
acting within the scope of his duty. Irwin
v. Waterloo Taxi-Cab Co. Ltd. [1912] 3 K.B.
588. He did not know his commanding
officer had no right to give him the order
nor could it be said on the evidence that as
a reasonable man he should have known.
Evans v. Bartlam [1937] A.C. 473 at 479;
Hodgkinson v. Fernie (1859) 11 C.B.N.S.
415 at 421. Per: Rand J. (dissenting)-
It was not within the scope of the authority
of the commanding officer, directly or
indirectly, to give a lawful order which
could make the driving of the truck an
act of the soldier within the course of his
duties. A campaign for recruits was
authorized and the means was assumed to
be in the commanding officer but its scope
could not extend to the violation of express
regulations dealing with the use of equip-
ment by which he was bound. The trip was
an act of an extra-service nature and there
was nothing before the Court to warrant
the conclusion that, since the trip would
involve the expense of conveyance, a bus
could be hired on behalf of the Government,
nor that in the face of the regulations
cited, the truck could be used for such a
purpose. Irwin v. Waterloo Taxi-Cab Co.
Ltd., supra, on which the Court below
relied, distinguished. There the servant
was bound to obey, here the only order
the soldier was bound to obey was a
lawful order. The special character of
military relations might justify his obedi-
ence but that did not make the act done
that of the Crown. If the commanding
officer himself had driven the truck, he
would not have bound the Crown, nor
could he engage the Crown's responsibility
by ordering a subordinate to do the same
act. Per: Locke J. (dissenting): The use
of the Army truck to carry the baseball
team was contrary to the Army Regula-
tions and the commanding officer had no
authority to authorize its use for such
purpose. The general instructions given
him to recruit could not be construed
as authorizing the carrying on of such
activities by means forbidden by Army
Orders. The obligation of the soldier who

MASTER AND SERVANT-Concluded
drove the truck under The Militia Act
and the King's Regulations and Orders
was to obey lawful orders only. In acting
in accordance with an order not lawfully
given, he was not acting within the scope
of his duties or employment within the
meaning of s. 19(c) of the Exchequer Court
Act (Bourton v. Beauchamp [1920] A.C. 1001;
Moore v. Donnelly. [1921] 1 A.C. 329
applied). The scope of the duties and
employment of the soldier could not be
extended by his mistaken understanding as
to what they were (Wardely v. Enthoven
(1917) 86 L.J.K.B. 309). THE QUEEN V.
SPENCE AND BRADSHAw............ 517

MINERALS-Constitutional law-Mineral
Taxation-Imposition of tax on owner of
minerals-Tax based on average and assessed
value-Whether direct or indirect-Whether
land tax-Whether intention to have it passed
on-Severability-Mineral Taxation Act,
1948 (Sask.), c. 24, ss. 3, 6, SS-B.N.A.
Act, 1867, 8. 92(2)................. 231

See CONSTITUTIONAL LAW 1.

MUNICIPAL CORPORATION- Man-
damus-Municipal law-Refusal by City
Council of permit for extension to school
building-Area restricted to erection of
cottages by by-law-Discretion of Council in
cases of schools-Whether by-law applicable
-Whether ultra vires-Charter of City of
Outremont, 1915, 5 Geo. V. c. 93, s. 40-
By-Law 326, ss. 84, 85-Cities and Towns
Act, R.S.Q. 1941, c. 283, s. 426. By section
84 of By-Law 326 of the City of Outremont,
it was provided that only detached or semi-
detached cottages shall be erected on certain
streets in the City; and by section 85, the
Council was given the discretion to "allow
the construction of churches, schools and
hospitals in any place in the City". Desiring
to enlarge its school building, which had
been erected in a prohibited area before
the prohibition came into force, the respond-
ent applied to the City for a permit to
erect an extension of the school building
on two adjoining lots, being also in the
area covered by the by-law. The permit
was refused by the Council. Thereupon,
the respondent instituted proceedings by
way of mandamus against the City for a
declaration that the by-law did not prohibit
the construction contemplated, and if it
did, that sections 84 and 85 be declared
ultra vires and the permit granted. The
Superior Court held the sections to be valid
but that they did not apply in this case.
Without passing on the validity of the
sections, the Court of Appeal for Quebec
held also that they were not applicable
in the present instance. Held, that the
appeal should be dismissed since sections
84 and 85 of By-Law 326 of the City of
Outremont, even assuming that they were
applicable to this case, were ultra vires the
powers of the City as delegated to it by its
Charter. Firstly, since in the matter of
municipal legislation, the corporations have
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-Concluded

no other powers than those formally dele-
gated by the Legislature, which powers the
corporations cannot extend nor exceed;
since the City was empowered by its charter
to regulate by by-law the nature of the
dwellings to be erected within its territory;
and since by section 85, the City did not
regulate by by-law the erection of the
buildings mentioned therein-but on the
contrary left the decision ultimately to
the discretion of the Council,-the City has
exceeded its legislation powers and section
85 is, therefore, ultra vires. Secondly, since
it cannot be said that the City, but for the
provisions of Section 85, would have
enacted the prohibition in section 84 in such
an absolute form as it is obvious that the
City, wanted the cases in section 85 treated
differently, section 84 must also be con-
sidered as ultra vires. CITY OF OUTRE-
MONT v. THE (PROTESTANT) ScHooL
TRUSTEES OF CITY OF OUTREMONT... 506

NEGLIGENCE- Master and Servant -
Hospitals-Liability of hospital for negligence
of interne-Patient discharged with broken
neck-Interne incompetent to read X-rays
and failed to consult radiologist-Whether
discharge was the cause of the death of the
patient........... .............. 36

See HOSPITAL.

2.- Highway - Non-repair - Trap-door
installed in sidewalk covered with snow and
not in reasonably good state of repair-
Liability of owner of door when pedestrian
slipped...... .................. 154

See HIGHWAY.

3.-Negligence - Nuisance - Escape of
water from unheated building through cellar
wall due to dislodging of reducing plug from
4" water pipe-Liability-Foreseeable risk-
Whether maintenance of such pipe an ordi-
nary user - Principle of Rylande V.
Fletcher............................ 161

See NUISANcE.

4.- Schools-Liability of teacher and
trustees supplying hot food to pupils-
Public Authorities Protection-When attempt-
ing to light gasoline stove on teacher's instruc-
tions pupils injured-Action not com-
menced within six months-The Public
Authorities Protection Act, R.S.O. 1987,
c. 185, s. 11-The Public Schools Act,
R.S.O. 1987, c. 857, sa. 15, 68, 89 and 103,
as amended......................... 274

See ScHooLs.

5.-Negligence-Jury trial-Conduct of
trial-Submission of questions to jury
piecemeal-Mistrial ................. 299

See JunR 1.

NUISANCE- Negligence - Nuisance -
Escape of water from unheated building
through cellar wall due to dislodging of
reducing plug from 4" water pipe-Liability

NUISANCE-Continued
-Forseeable risk-Whether maintenance of
such pipe an ordinary user-Principle of
Rylands v. Fletcher. The respondent was
the owner of a building divided into four
adjoining units, the fourth of which was
under lease to the appellant. The base-
ment of the first unit was separated from
the second by a 2' thick stone and con-
crete wall; the second from the third by
a wooden partition; the third from the
fourth by a stone wall in which there were
two wooden doors. Water entered into
the first unit from a 12" street main
through a 4" pipe. The end of this pipe
was enlarged into a "bell" into which, for
the purpose of reducing the flow to 2", an
iron plug was inserted. At the time the
action arose, March 1, 1948, the first
unit was undergoing alterations, then in
progress some two months. The ground
floor windows were without glass and
boarded up and at least one window in
the basement was broken or open. The
unit was unheated except for portable
oil burners used during the day. There
was a 4" trap to carry off water in
the basement floor but this drain at the
time was covered with 18" of concrete
and sand. The temperature dropped from
19 degrees above zero during the day to
9 degrees below zero at midnight. At
about 10.15 p.m. water was noticed flowing
out of the basement windows, and the
water department and Edgar LeBlanc,
president of the respondent company,
notified. The water officials thereupon
closed off the water but LeBlanc, believing
nothing further could then be done, did
not visit the premises until 8 o'clock the
next morning. It was then found that the
reducing plug had been dislodged from the
bell and that water had seeped through
the different basement walls into that of
the appellant causing damage to goods
stored there in respect of which it claimed to
recover damages. Its action was dis-
missed by the trial judge whose judgment
was affirmed by the Supreme Court of
New Brunswick. Held: (Locke J. dissent-
ing) that the appeal should be allowed
and the case referred back to the trial
Court to fix the amount of damages on
evidence adduced at the trial with liberty
to both sides to adduce further evidence.
Per: Rinfret CJ. and Rand J. The
appellant's claim was put on three grounds:
negligence, nuisance, and the rule in
Rylands v. Fletcher, L.R. 3 H.L. 330. The
case for negligence was not made out. On
the other grounds the first question was
whether the maintenance of a 4" water
pipe was an ordinary or necessary use or
one to be treated as special? It was not
so as to the requirements of the respond-
ent: It was equally exceptional in the
general use of water; and it created a
substantial addition to the ordinary risks
to the neighbouring premises. These en-
hanced risks were prima facie risks of the
person creating them and there was nothing
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before the Court to take the case outside
the scope of the rule. Richards v. Lothian,
[19131 A.C. 263 at 280 approving Blake
v. Woolf, [1898] 2 Q.B. 426. Musgrove v.
Pandelis, [1919] 2 K.B. 42 and Mulholland
v. Baker, [1939] 3 All E.R. 253 followed.
When the respondent was notified the
basement had filled a duty to act promptly
arose and as a minimum of precaution it
should have apprised the appellant. Sed-
leigh-Denfield v. O'Callaghan, [1940] A.C.
880; Pope v. Fraser & Southern Rolling
and Wire Mills Ltd., 155 L.T.R. 324;
Northwestern Utilities Ltd. v. London
Guarantee & Accident Co., [1936], A.C. 108.
Per: Kerwin and Estey JJ. The evidence
justified the conclusion that the plug was
forced out by the freezing of the pipes and
that the respondent was negligent in not
taking steps to prevent such an occurrence.
McArthur v. Dominion Cartridge Co., [1905]
A.C. 72; Fardon v. Harcourt-Rivington,
[1932] A.C. 215. The finding that LeBlanc
had reasonable grounds for believing that
the water would not escape through the
wall into the adjoining premises could not
be supported. A reasonable man having
regard to the location of the wall and its
age would have appreciated the possibility
of seepage. Per: Locke J. (dissenting).
There was no direct evidence of any freezing
and the trial judge was right in declining
to draw an inference that the frost caused
the plug to be dislodged. There was no
duty upon the respondent to provide a
drain of such size as to carry off water
admitted into the basement without fault
on his part. The failure of the respondent
to take steps to rid the basement of water
until 8 o'clock the following morning was
not in the circumstances actionable negli-
gence. Assuming that the condition in
the respondent's basement constituted a
nuisance, the condition not having been
brought about by any voluntary or negligent
act of the appellant, failure to take steps to
abate it until 8 o'clock the following morn-
ing was not undue delay imposing liability
upon the respondent. Noble v. Harrison,
[19261, 2 K.B. 332 at 338; Sedleigh-Denfield
v. O'Callaghan, [1940] A.C. 880 at 893 and
904. There was no evidence upon which
to base a conclusion that to bring water
for commercial use into a business premises
in a four-inch pipe was a non-natural and
not merely an ordinary use and the prin-
ciple in Rylands v. Fletcher did not apply.
Sedleigh-Denield v. O'Callaghan, supra at
888. Decision of the Supreme Court of
New Brunswick, Appeal Division (27
M.P.R. 159), reversed. CRowN DIAMOND
PAIwr Co. Lr. v. ACADIA HOLDING
REALTY LTD....................... .161

PRACTICE- Practice - Jurisdiction -
Reference by Lieutenant Governor in Council
-Pleadings raising question of validity of
Federal and Provincial Statutes-Appeal to
this Court lies only from Provincial Court

PRACTICE-Concluded
of Highest Resort-The Supreme Court Act,
R.S.C. 1927, c. 35, s. 37.............. 432

See CoNsTITurIoNAL LAw 2.

2.-Practice - Jurisdiction - Judgment
affirming or denying existence of right to a
jury trial is a "final judgment"-Supreme
Court Act, R.S.C. 1927, c. 85, a. 2(b) 433

See JURY 2.

3.-Practice-Appeal from Exchequer
Court by way of appeal from Income Tax
Appeal Board-Reasons for judgment of
members of the Board to be included in
appeal case in this Court............. 486

See TAXATION 6.

RISK- Negligence - Nuisance - Escape
of water from unheated building through cellar
wall due to dislodging of reducing plug from
4" water pipe-Liability-Forseeable risk-
Whether maintenance of such pipe on
ordinary user-Principle of Rylands v.
Fletcher............................ 161

See NuIsANcE.

REVENUE-
See TAXATION.

ROAD-Road, use of-Civil fruits-Posses-
sion by sufferance of the Crown-Droit de
superficie-Arts. 400, 1608, 2196 C.C.
In the years preceding 1948, the appellant
built a road on Crown and colonization
lands in the County of Charlevoix, P.Q.
In 1948, following a tariff established by
contract, the respondents paid the appellant
a certain sum for the use of the road. But
in 1949, after the expiration of the con-
tract, the respondents refused to pay for
their further use thereof. The action was
dismissed by the Superior Court and by
the Court of Appeal for Quebec. Held:
The appeal should be allowed and the
action maintained. Although the appellant
was not the owner of the bed on which he
built his road, he nevertheless acquired by
sufference of the State, the real owner
thereof, a possession available against third
parties and which gave him the right to
the civil fruits. Furthermore, he acquired,
to the knowledge of the State, a "droit de
superficie" giving him the undisputable
ownership of the surface of the road against
third parties. Held further, that s. 103 of
R.S.Q. 1941, c. 93, has no application
since the road works were not executed
through the appellant's own timber limits.
BILODEAU v. DUFOUR............... 264

SCHOOLS- Schools - Liability of teacher
and trustees supplying hot food to pupils-
Public Authorities Protection-When attempt-
ing to light gasoline stove on teacher's instruc-
tions pupil injured-Action not commenced
within six months-The Public Authorities
Protection Act, R.S.O. 1937, c. 185, s. 11-
The Public Schools Act, R.S.O. 1937, c. 357,
as. 15, 68, 89 and 103, as amended. The
appellant trustees by virtue of The Public
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Schools Act (Ont.) conducted a public
school at which the respondent Charles
Gray, a 12-year-old boy, was a pupil and
the appellant McGonegal was a teacher.
For the purpose of beating soup the boy
was instructed by the teacher to light a
gasoline stove, the property of the appellant
trustees. In attempting to do so, he was
severely burned. In an action to recover
damages for the injuries sustained the
trustees at the trial, and the teacher on
appeal, pleaded s. 11 of The Public Authori-
ties Protection Act, R.S.O. 1937, c. 135,
which provides that no action shall be
brought against any person for an act
done in pursuance or execution or intended
execution of any statutory or other public
duty in respect of any alleged neglect
unless commmenced within six months
next after the act or neglect complained of.
The trial judge, held both the teacher and
the trustees liable and fixed damages for
injuries to the infant Gray at $8,000 and
the expenses incurred by his father at
$1,208.75; adjudged that the plaintiffs
recover against the defendants $9,208.75,
and directed that $8,000 of that sum be
paid into Court to the credit of the infant.
Held: That the injuries were suffered
as a result of the teacher's act of negligence
and since the act was committed by her
in the course of her employment both
appellants were liable unless s. 11 of The
Public Authorities Protection Act a pplied.
Held: also, (Rinfret C.J., Kerwin and Estey
JJ. dissenting) that s. 11 did not apply.
Per: Taschereau, Rand and Cartwright JJ.
The act which resulted in the injury was
not one in the course of exercising any
direct public purpose for the children:
it had not yet reached any public aspect:
it was an authorized act in a private aspect
and therefore the Act did not apply.
Griffiths v. Smith [19411 A.C. 170; Bradford
v. Myers (19161 A.C. 242 and Clarke v.
St. Helen's Borough Council 85 L.J.K.B. 17,
referred to. Per: Locke J. The proper
construction to be placed on the evidence
was that the teacher intended to heat the
soup for her own use and not for the
children. She therefore was not performing
or attempting to perform an act of the
nature referred to in s. 11 and the section
had no application. Per: Rinfret C.J.
and Kerwin J. (dissenting). While the
teacher's illness prompted the attempt to
light the stove, the soup was to be used also
for some of the pupils, and the use of the
stove supplied by the trustees for the
purpose of heating soup furnished by
them to be partaken of by pupils as well as
the teacher brought the case within the
decision in Griffiths v. Smith, supra, and
the trustees, therefore, fell within the
protection of s. 11 of the Act. As by s. 103
of The Public School Act, the teacher's duty
was not only to teach but also to give
assiduous attention to the health and com-
fort of the pupils, she was a public authority
and entitled to the same protection.
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Per: Estey J. (dissenting). In the circum-
stances it could not be said that what was
done by the trustees and teacher, acting in
their respective capacities and supported
by a grant from the government, was other
than "an act done in pursuance or execu-
tion or intended execution of any statutory
or other public duty or authority" with
the meaning of s. 11 of the Act. The case
upon its facts appeared to be an even
stronger case in favour of the trustees and
the teacher then Griffiths v. Smith, supra,
and distinguishable from Bradford Corpora-
tion v. Myers, supra. Held: further, that
since the action was commenced before the
1949 amendment to the Supreme Court
Act, R.S.C. 1927, c. 35, came into force,
under s. 39 no appeal lay to this Court in
respect of the sum of $1,208.75, leave not
having been obtained from the Court of
Appeal under s. 41. Dorzek v. McColl
Frontenac Oil Co. [19331, S.C.R. 197.
McGONEGAL v. GRAY............... 274

STATUTES-i.- Agricultural Products
Marketing Act (Can.), 1949 1st Bess.,
c.16.......................... 392

See CONSTITUTIONAL LAw 2.

2.- Agricultural Products Marketing Act
(P.E.I.), 1940, c. 40................ 392

See CONSTITUTIONAL LAW 2.

3.-Bankruptcy Act, R.C.S. 1927, c. 11,
s. 23 (ii), 142, 143............... 109

See BANKRUPTCY.

4.- B.N.A. Act, 1867, s. 92(2) .... 231
See CONSTITUTIONAL LAw 1.

5.---Charter of City of Outremont, 1916,
5 Geo. V, c. 98, 8. 40................ 506

See MANDAMUS.

6.-Cities and Towns Act, R.S.Q. 1941,
c. 233, s. 426.................... 506

See MANJDAMUB.

7.-Criminal Code, R.S.C. 1957, c. 86,
8.1020........................ 479

See CRIMINAL LAW 3.

8.-Divorce and Matrimonial Causes Act,
1857 (Imp.), c. 85.................. 312

See DIVORCE.

9.-English Law Act, R.S.B.C. 1948,
c.111............................. 312

See DIVORCE.

10.-Excess Profits Tax Act, 1940, c. 32,
8.8 ............................... 481

See TAXATION 7.

11.-Exchequer Court Act, R.S.C. 19B7,
c. 84, s. 19(c)...................... 517

See CnowN 2.
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12.-Income War Tax Act, R.S.C. 19927,
c. 97, s. 8.......................... 17

See TAXATION 1.

13.-Income War Tax Act, R.S.C. 19927,
c. 97, s. 3(1)....................... 223

See TAXATION 3.
14.-Income War Tax Act, R.S.C. 19927,
c.97, s. 3(1)(f)................. 377

See TAXATION 5.
15.-Income War Tax Act, R.S.C. 19927,
c. 97, s. 7A (1)...................... 486

See TAXATION 6.
16.-Insurance Act, R.S.Q. 1941, c. 299,
8s. 9240, 9241. ...... .. .. . . ..*. 190

See INSURANCE 2.
17.-Judicature Act, R.S.O. 1950, c. 190,
8.15(b)............................ 465

See CONTRAct 3.
18.-Militia Act, R.S.C. 19927, c. 1392,
88. 14, 20, 69 (92), 115, 117, 138 ....... 517

See CROWN 2.
19.-Mineral Taxation Act (Sask.), 1948,
c. 924, ss. 83, 6 9292...................... 231

See dONSTITUTIONAL LAW 1.
20.-Pressure Vessels Act, R.S.Q. 1941,
c. 177, 5. 192...................... 444

See CONTRACT 2.
21.-Public Authorities Protection Act,
R.S.O. 1937, c. 185, s. 11............. 274

See SCHOOLS.

22.-Public Schools Act, R.S.O. 1937,
c. 357, s. 15, 68, 89, 103........... 274

See SCHOOLS.
23.-Rate and Taxes Act, R.S.N.B. 19927,
c. 190, s. 4(1) (d) and (g)............ 76

See TAXATION 2.
24.-Supreme Court Act, R.S.C. 19927,
c. 35, Rule 142..................333

See APPEALS.
25.- Workmen's Compensation Act,
(N.B.), 19392, c. 86, ss. 192, 16, 33, 41.. 359

See WORKMEN'S COMPENSATION.

TAXATION- Revenue - Income - Trusts
-Income War Tax Act, R.S.C. 1927, c. 97,
s. 3-Whether money paid into an "income
account" in trust for the support of a widow
and her children and the education of the
latter subject to the sole control of the widow
is income within the meaning of The Income
War Tax Act. A testator by his will
directed that his trustee pay to the credit
of an "income account" the annual net
profit from a trust until all his children
should have attained the age of twenty-
five years. The moneys to the credit of the
account to be under the sole control of
his wife to be used by her to maintain
herself and the children, and educate the
latter, as the wife in her sole discretion
from time to time determined. The
appellant, widow of the testator, in 1944
received payment from the income account
and the whole amount so paid her was
assessed for income tax purposes as her
income. Held: (Rinfret C.J. and Kerwin J.
dissenting)--That although the income
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in question was under the sole control of
the appellant it was not hers absolutely
but impressed with the obligation that it
be devoted to the objects provided for as
set out above. It could not therefore be
said that the entire income was to be re-
garded as hers for the purpose of The
Income War Tax Act. Singer v. Singer
52 Can. S.C.R. 447; 33 O.L.R. 602 at
611; Allen v. Furness 20 Ont. App. R. 34;
In re Booth 2 Chap. 282. The wife being
obligated to apply the income needed for
the benefit not only of herself but also of
the children, although her discretion was
absolute, had an interest limited to that
which she appropriated for herself, and
the children became entitled to the
remainder in the proportions she from time
to time determined. Re Coleman 39 Ch. D.
443. Per Rinfret C.J. and Kerwin J.
dissenting-The decision in Singer v.
Singer, supra, prevented a holding that
under the will either child was entitled to an
aliquot part of the income. Even if that
were not so, the income received by the
appellant from the "income account" was
her income. She was not a trustee and the
mere fact that there was the responsibility
upon her as such as described in the Singer
case did not make the money any less her
income than if she had received the income
from "B" though she might be bound by
bond to "C" to pay the latter a certain
annual sum. Manning v. Federal Commis-
sioner of Taxation 40 C.L.R. 506; Cohen v.
Commissioners of Inland Revenue 26 Tax.
C. 472. Decision of the Exchequer Court
[1951] Ex. C.R. 118, reversed. BoUCK
V. MINISTER OF NATIONAL REVENUE. 17

2.-Assessment-Taxes-Religious Con-
gregation operating laundry and dry cleaning
business in competition with other firms in
like business-The Rate and Taxes Act,
R.S.N.B., 19927, c. 190, s. 4(1) (d) and
(g)-Whether appellant's buildings, and
equipment exempt under clauses (d) and/or
(g)-Meaning of word "charitable" as used
in clause (g). The Rates and Taxes Act,
R.S.N.B. 1927, c. 190, exempt from taxa-
tion s. 4(1): "(d) Every building of a
religious organization used exclusively ...
for the religious, philanthropic or educa-
tional work of such organization, with its
site and ground surrounding the same upon
which no other building is erected, but this
exemption shall not include real estate in
respect of which rent is received by such
organization; also the personal property and
income of such organization, used exclu-
sively for religious, philanthropic or educa-
tional purposes; (g) The property of any
literary or charitable institution." The
appellant is a religious society devoted
exclusively to the furtherance of the educa-
tion of girls generally and in particular to
the education and reformation of wayward
girls, and the education and care of female
orphan children. Its members have taken
the vows of poverty and receive no wages
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TAXATION-Continued
and any revenue is expended exclusively for
the furtherance of the purposes of the
Society. Girls are received regardless of their
race or creed or ability to pay. The appel-
lant owns real estate on which is erected a
main building which provides accommoda-
tion for the inmates and includes a school
and a public laundry and dry cleaning
plant where the girls are taught habits of
industry and fitted to earn a living. The
plant is in public competition with commer-
cial laundries. There is also on the property
a two-family brick dwelling occupied by two
male employees and their families. The
men are employed as truck drivers. The
appellant was incorporated in 1945 by a
special act of the N.B. Legislature for
the purpose of carrying out its objects
as set out above and was authorized to
purchase land and erect buildings for such
purposes and as incidental thereto for the
maintenance of the institution, to carry
on the business of a steam and general
laundry. The respondent assessed the
laundry equipment, two motor trucks used
in the busness and the brick dwelling.
The appellant claims exemption under
s. 4(1) clauses (d) and (g). Held: (Rinfret
C.J., Kerwin and Cartwright JJ. dissent-
ing). 1. In construing s. 4(1), clause (g)
must be regarded as a general clause and
clause (d) as a particular clause and to avoid
repugnancy or inconsistency (d) must be
taken to be an exception to (g). 2. The
appellant is not a "charitable society or
institution" within the meaning of clause
(g); Cocks v. Manners L.R. 12 Eq. 574;
In re White 1893 2 Ch. 41; but a society of
mixed objects, some charitable and some
not, and must find exemption, if any,
under clause (d). 3. The use referred to
in (d) is the actual use to which the
property is put and not the object to
which the profits from the business carried
on may be devoted. Per Estey J. The
equipment used in the conduct of the
business serves not only the appellant
organization, but the public generally.
It therefore cannot be said to be "used
exclusively for religious, philanthropic or
educational purposes." Per: Rinfret C.J.,
Kerwin and Cartwright JJ., dissenting-
Whether the word "charitable" as used in
clause (g) is to be construed in its legal
sense or in its natural and ordinary mean-
ing, the appellant is a "charitable society
or institution," notwithstanding its opera-
tion of the laundry and dry-cleaning
plant, within the meaning of those words
as used in clause (g). Birtwistle Trust v.
Minister of National Revenue [1938] Ex. C.R.
95 at 101; affirmed by [1940] A.C. 138; In
re Douglas-Obert v. Barrow 35 Ch. D. 472
at 479 and 487. In the contemplation of
the Legislature as expressed in the statute
of incorporation the operation of the
laundry business is merely incidental to
the charitable purposes of the appellant
and the maintenance thereof. This is not
the case of an institution carrying on
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TAXATION-Continued
a commercial business and incidentally
performing sundry charitable works or
paying over its profits to others for chari-
table purposes, but of a society or institu-
tion of which all the primary purposes are
purely charitable which is actively engaged
on charitable works and as an incidental
means of providing some of the money
which is required for the prosecution of
such charitable works carries on a business
under its statutory powers. It is a chari-
table society or institution within the
meaning of those words as used in clause
(g) and it follows that all its property is
exempt from taxation. THE KING V.
ASSESSORS of the TOWN OF SUNNY BRAE 76

3.- Taxation - Revenue - Income Tax
-Shareholder-Distribution of profits in
form of stock in another company-Capital
or Income-Liability of shareholder to Income
Tax-Income War Tax Act, R.S.C. 1927,
c. 97, s. 8(1). The appellant was the
president and principal shareholder of the
Timberland Lumber Co., which in 1938
purchased from funds representing accumu-
lated profits shares of the Salmon River
Logging Co. at $100 per share. The latter
company accumulated substantial profits
from the date of purchase until 1944 when
Timberland sold the shares to its own
shareholders in proportion to their holdings
at $100 per share. In 1945 the shareholders
disposed of the shares at $750 each. The
appellant having been assessed for the year
1944 on the estimated market value of the
Salmon River Logging Co. shares, less
the cost of the share to him, as a dividend
deemed to have been received from Timber-
land appealed to the Exchequer Court
of Canada which affirmed the assessment.
Held: 1. The difference between the price
paid to Timberland by its shareholders for
the Salmon River shares and their true value
was an annual net profit or gain in the
sense of being a dividend on profit directly
received from stocks within the meaning
of s. 3(1) of the Income War Tax Act.
2. The shares sold were not an accretion
of capital but a dividend paid in money's
worth and represented taxable income.
Pool v. The Guardian Investment Trust Co.
[1922] A.C. 347, approved in Commissioners
of Inland Revenue v. Fisher's Executors,
[1926] A.C. 395 at 403; Weight v. Salmon,
19 T.C. 174 at 193, 194. 3. It was a profit
in 1944 when the money's worth was
received and not in 1945 when the shares
were sold. It was an immediate distribution
of profits and not a declaration of a distri-
bution payable at some subsequent time.
4. On all the evidence the value of $600
per share as found by the trial judge was
a fair and just figure. Judgment of the
Exchequer Court of Canada [1951] Ex.
C.R. 201, affirmed. RonsoN v. MINISTER
or NATIONAL REVENUE............. .223

4.- Constitutional law - Mineral Taxa-
tion-Imposition of tax on owner of minerals

1952] 567
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TAXATION-Continued
-Tax based on acreage and assessed value-
Whether direct or indirect-Whethrr land
tax-Whether intention to have it passed on
-Severability-Mineral Taxation Act, 1948
(Sask.). c. 24, es. 8, 6, S2-B.N.A. Act,
1867, . 92(9)...................... 231

See CONSTITUTIONAL LAW 1.

5.- Revenue - Income - Sale of fran
chise to supply natural gas-Price fixed on
percentage of future gross sales of gas--
Payments described as royalties-Whether
payments are income within s. 3 (1) (f) of the
Income War Tax Act, R.S.C. 1927, c. 97.
The respondent company assigned to
another company its franchise to supply
the consumers in a certain municipality
with natural gas. The rights conferred by
the franchise were granted for a period of
ten years from 1938 with the option of
renewal, indefinitely, for further periods
of life duration. The consideration for
the assignment was that the respondent
was to be paid monthly "by way of royalty"
a percentage of the gross sales of gas. The
Minister assessed these monthly payments
as taxable income for the years 1944 and
1945 unders. 3(1) (f) of the Income War Tax
Act, R.S.C. 1927, c. 97 and amendments.
The assessment was set aside by the
Exchequer Court of Canada. Held (Locke
J. dissenting), that the appeal should be
allowed and the assessment restored since
the payments were income within s. 3(1)
(f) of the Income War Tax Act. Held:
In a business sense in Canada, the word
"royalty" covers the payments made here
and was so looked upon by the respondent
when making its tax returns. Even if they
were not received as royalties, they fall
within the expression "other like periodical
receipts". They depend upon the use of
the franchise (which is property). It is
not the production of natural gas upon
which depend the payments as it is only
under the powers conferred by the franchise
that natural gas ma3 be supplied and con-
ducted to the consumers thereof. Finally,
receipts, so dependent, are income by
virtue of s. 3(1) (f), even though they are
payable on account either of the use or
sale of the franchise. Per Locke J. (dissent-
ing): In its ordinary meaning, the word
"royalty" does not describe, or extend to,
a payment such as was stipulated for in
this case, where the payment is made as
part of the purchase price of the outright
sale of personal property transferred
without reservation. As the words "other
like periodical receipts" refer to those of
an income or revenue, as distinguished from
a capital nature, they do not cover these
payments, which were instalments on
account of the purchase price of the
franchise and of a capital nature such as
were dealt with in Wilder v. Minister of
National Revenue [1952] 1 S.C.R. 123.
MINISTER OF NATIONAL REVENUE V.
WAzI-Town GAS AND OIL Co. Ir).. 377

TAXATION-Continued
6.-Revenue-Income tax-Absence from
Canada on military service-Whether "resi-
dent" or "ordinarily resident" in Canada-
Income War Tax Act, R.S.C. 1927, c. 97, a.
7A (1). The appellant, prior to volunteering
for active service with the Canadian Army
in 1939, practised law in Ottawa, where he
lived with his parents. In 1940, he went
overseas and while there married, in 1941,
a British subject previously domiciled in
the United Kingdom and, thereafter,
established a matrimonial home in that
country. He remained overseas until
May, 1946, except for a few weeks in
1941 when he returned to Canada in
connection with his military duties. From
the date of his marriage until May, 1946,
his wife and, subsequently, his children,
remained in the United Kingdom. In
May, 1946, the appellant, his wife and
their children came to Canada and took
up permanent residence in Ottawa where
he resumed his law practice. During his
absence abroad, the appellant continued as
a non-active partner in a Canadian law
firm and income tax returns covering
partnership and investment income were
filed on his behalf. During this period, he
maintained a bank account and a safety
deposit box in Ottawa, and his civilian
clothes were stored at his parents' residence.
In his income tax return for 1946, the
appellant sought a deduction under s. 7A(1)
of the Income War Tax Act for the period
of absence in 1946 on the ground that he
was not previously "resident" or "ordinarily
resident" in Canada in the year 1946 prior
to his return in May. The Minister's
disallowance of the deduction was upheld
in appeals to the Income Tax Appeal Board
and the Exchequer Court of Canada.
Held: The appeal should be allowed;
since throughout the period in question the
appellant was resident either in the army
quarters or in the rented dwelling in which
his wife was living, or in both, he was
entitled to the deduction claimed. Held:
The words "resident" and "ordinarily
resident" should be given the everyday
meaning ascribed to them by common
usage, there being no definition of these
words in the Income War Tax Act. Held:
Even if it could be said that the residence
of the appellant was throughout that period
extraordinary, in the sense of being out
of the usual course of his life considered
as a whole, it would not follow that he
had an ordinary residence in Canada;
it would rather follow that he ceased to
have anywhere a residence which was
ordinary in the corresponding sense. Held:
Bearing in mind all the facts in this case
and particularly that during that period
the appellant was physically absent from
Canada, had therein no dwelling or other
place of abode to which he could as of
of right return and was maintaining his
matrimonial home in the United Kingdom,
he was not at any time during the relevant
period resident or ordinarily resident in

568 [2 S.C.R.
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Canada. In all appeals from judgments of
the Exchequer Court in proceedings by
way of appeal from the Income Tax Appeal
Board, the reasons for judgment given by
members of the Board should be included
in the Appeal Coase filed in the Supreme
Court of Canada. BEAMENT V. MINISTER
OF NATIONAL REVENUE............... 486

7.-Taxation - Revenue - Excess Profits
Tax-The Excess Profits Tax Act, 1940,
(Can.) c. 32, 1940, 2nd Sess., as amended, s.
3-"substantial iuterest"-'meaning of. Held:
that "substantial interest" in s. 3 of The
Excess Profits Tax Act, 1940, as amended,
does not mean a "majority" or a "controlling
interest." The only possible meaning that
it can be given is "large quantity", "consid-
erable amount of shares. "Moreover, in the
French version of s. 3, which must be read
with the English one, (Authors & Publishers
v. Western Fair), the translation for "sub-
stantial" is "important." Per Cartwright J.
In this case the ownership of 49 per cent
of the shares of the appellant constituted a
substantial interest within the meaning of
the words in s. 3. Judgment of the Ex-
chequer Court [1951] Ex. C.R. 338,
affirmed. MANNING TIMBER PRoDUCTS
LTD. v. MINISTER oF NATIONAL REV-
ENUE...... ........................ 481

TRADE-Constitutional Law - Regulation
of interprovincial and export trade-Compe-
tence of Parliament to enact The Agricultural
Products Marketing Act (Can.) 1949 1st
Sess., c. 16--Of Governor General in doun-
cil to delegate powers to provincially organized
Board-Validity of Scheme established under
the Agricultural Products Marketing (P.E.I.)
Act, 1940, c. 40.................... 392

See CONSTITUTIONAL LAW 2.

WORDS AND PHRASES - 1.-"Chari-
table" (Rate and Taxes Act, R.S.N.B.
1927, c. 190, . 4(1) (g) ) ........... 76

See TAXATION 2.

2.-"Resident" and "Ordinarily Resident"
(Income War Tax Act, R.S.C. 1927, c. 97,
8. 7A (1) )......................... 486

See TAXATION 6.

3.- "Substantial Interest" (Excess Profits
Tax Act, 1940, c. 82, 8. ) ............ 481

See TAXATION 7.

WORKMEN'S COMPENSATION-
Workmen's Compensation-Accident-Wait-
ress injured diving in hotel swimming pool
during off-duty hours-Whether accident
arose out of and in the course of employment
-Application for compensation filed by
employer on behalf of infant employee and
others interested within limitation period;
notified by infant on attaining majority-
Whether application filed in time-Whether
any person interested entitled to adjudication
by Workmen's CompensatsontBoard-Work-

WORKMEN'S COMPENSATION -
Concluded

men's Compensation Act, 1982 (N.B.)
c. 86 a 12, 16, 3, 41. The respondent
Noelf, a 19-year old student, was employed
by the respondent, the Canadian Pacific
Ry. Co., for the summer of 1949 as a
waitress at the company's hotel at St.
Andrews, N.B. In common with other
students similarly employed she was
vermitted the use of a private bathing

ach owned by the hotel. When not on
duty, she was free to leave the premises
and go where she pleased. Following the
serving of breakfast on June 23, 1949, she
was told she would not be required until
5 p.m. While so excused she proceeded to
the private bathing beach for a swim and
in diving from a float struck bottom and
suffered serious and permanent injuries.
The accident was reported to the Work-
men's Compensation Board by the C.P.R.
in October, 1949, and on June 22, 1950, it
submitted a further report, together with
an application for an adjudication, binding
on all interested parties including N, that
the accident was one covered by the Work-
men's Compensation Act. C. 1932 (N.B.),
c. 36. The Board ruled that it was unable
to consider the report submitted as being
a claim made by N. and would take no
action to deal with it as such. On Jan. 2
1951, N., in a communication to the Board
setting out that she was then of age,
purported to adopt as a claim for compensa-
tion the application made by the C.P.R.
except as to any differences there might be
in the answers made in that application
and the one now enclosed with her letter.
N.'s application was disallowed whereupon
the C.P.R., pursuant to s. 35 of the Act,
appealed to the Supreme Court of New
Brunswick, Appeal Division, on the ground
that the Board's decision involved the
following questions of law: 1. Whether the
accident to said Marilyn Noell on June 23,
1949, arose out of and in the course of her
employment within the scope of the said
chapter. 2. Whether an application for
compensation was filed in time. 3. Whether
any person interested in the adjudication
and determination of the question whether
an accident has arisen out of and in the
course of an employment within the scope
of the said chapter, is entitled at any time
to an adjudication and determination by
the said Board. The appeal was heard by
Harrison, Hughes and Bridges, JJ., who
answered the questions as follows: Ques-
tion (1) Yes (Bridges J.-No.) Question
(2) Yes. Question (3) No answer. On
appeal to this Court: Held: The appeal
should be allowed and the questions
answered as follows: Question (1): No.
Question (2): No (Cartwright J., No
answer.) Question (3): Yes. Decision of
the Supreme Court of New Brunswick,
Appeal Division, 28 M.P.R. 270, reversed.
WORKMEN'S COMPENSATION BOARD V.

C.P.R. An NOELL.................... 359
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