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CORRIGENDA

Insert in Part VIII at page 605 in place of present line 22:

..........................................................................

Appeal for Ontario set aside the Board’s order (3) and

T ap e s TAEBAITT AT T ITTTTLLILT

Insert in Part IX at pagé 733 following line 33 in place of
counsel there appearing:

H. G. Nolan, Q.C. and J R Tolmie, Q.C. for the
appellant.

H. W. R. Riley, Q.C. and J. D. C. Boland for the
respondent.



ERRATA
in Volume 1954

Page 34, at line 1, after the word “and” insert ‘“Taschereau’.
Page 82, at line 4 of Caption, “R.8.C.” should read “R.S.8.”
Page 395, at fn., “Cartwright” should read ‘“‘Fauteux’.

Page 398, at line 8, “J. P. Varcoe” should read “F. P. Varcoe’'.
Page 454, at line 4 of Caption, ‘“ss.” should read “s. 96”.

Page 558, at line 2, “(2)” should read ““(1)”.

Page 601, at line 5from bottom, ““(1)”’ should read “(2)".

Page 657, line 11, ““teste” should read “reste’’.



NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE SUPREME
COURT REPORTS.

Baker v. National Trust Co. and Others {1953] 1 S.C.R. 95. Appeals dis-
missed, costs of all parties out of the estates, 19th May, 1955,

W. D. Branson v. Furness Ltd. (Not reported). Appeal allowed with costs,
27th July, 1955.

Canada Permanent Mortgage Corporaizon v. City of Toronto [1954] S.C.R. 576.
Petition for special leave to appeal granted, 22nd March, 1955.

Nisbet Shipping Company v. The Queen [1953] 1 S.C.R.. 480. Appeal allowed
with costs, 25th July, 1955.

Minister of National Revenue v. Anaconda American Brass [1954] S.C.R. 737.
Petition for special leave to appeal granted, 22nd March, 1955, and
appeal allowed with costs, 13th December, 1955

Studdert and Skelton v. Twurcott and. Kamloops Livestock Company (Not
reported). Petition for special leave to appeal dismissed with costs,
12th January, 1955.

UNREPORTED JUDGMENTS OF THE SUPREME COURT OF
CANADA

In addition to the judgments reported in this volume, the Supreme .
Court of Canada, between the 19th of December, 1954, and the 5th of
December, 1955, delivered the following judgments which will not be
reported in this publication:—

Anderson v. Evans, et al (Ont.) (not reported), appeal dismissed, costs of
_ all parties to be paid out of estate, April 26, 1955.

Attorney-General of Nova Scotta v. Ship ‘“‘Canadian Victor” (Ex.) (not
reported), appeal dismissed with costs, December 20, 1954.

Beaudin v. The Queen Que. [1954] Q.B. 420, appeal dismissed, June 6,
1955.

Bertrand v. Brochu (Que.) (not reported), appeal dismissed with costs,
March 8, 1935.

Continental Casualty Co. v. Chartres Que. [1954] Q.B. 635, appeal dis-
missed with costs, March 9, 1955.

Eplett & Sons v. Minister of National Revenue [1955] Ex. C.R. 2, appeal
dismissed with costs, October 7, 1955.

Fallen & Brown v. Beattie & Burel-dit-Noel Que. [1954] Q.B. 585, appeals
dismissed with costs, June 15, 1955.

vil



viii MEMORANDA

Graham v. Graham (Sask.) (not reported), appeal dismissed with costs,
October 4, 1955.

Gratton v. Beauchemin Que. [1952] Q.B. 405, appeal dismissed with costs,
January 25, 1955.

Guay v. Guay Que. [1954] Q.B. 412, appeal dismissed with costs, Decem-
ber 20, 1954.

Guilmelte v. Guilmette Que. [1953] Q.B. 580, appeal dismissed with costs,
June 15, 1955,

Hardy Ltd. v. Orillia Water, Light & Power Commassion [1954] O.W.N. 894,
appeal dismissed with costs, October 19, 1955.

International Fruit Distributors v. Minister of National Revenue [1953] Ex.
C.R. 231, appeal dismissed with costs, October 21, 1955.

Kruschel v. Kohut 1954 62 Man. R. 11, ‘appeal dismissed with costs,
December 10, 1954.

Lacarte v. Bd. of Education of Toronto [1954] 3 D.L.R. 49, appeal dismissed
with costs, if demanded, October 19, 1955,

Larson’s Dairy & Farm Supply v. Wood (Alta.) (not reported), appeai
allowed with costs and cross-appeal dismissed with costs, February 8§,
1955.

Lounsbury Co. v. White Cab Lid. et al (N.B.) (not reported), appeal dis-
missed, Locke J. dissenting in part, October 19, 1955.

MacDonald v. MacDonald [1954] O.R. 521, appeal dismissed, March 21,
1955.

Menifield v. DeMille (Alta.) (not reported), appeal dismissed with costs,
February 22, 1955.

Montship Lines Lid. v. Minister of National Revenue [1954] Ex. C R. 376,
appeal dismissed with costs, March 10, 1955. .

Murad v. Beiga Que. [1954] Q.B. 575, appeal allowed with costs through-
out, June 28, 1955.

Onufrejow & Turczyn v. Grosco {1955] 15 W.W.R. (N.S.) 169, appeal dis-
missed with costs, November 3, 1955.

RBeliable Leather Sportswear v. Indusirial Tanning Co. [1953] 4 D.L.R. 522,
appeal dismissed with costs, January 25, 1955.

Rogen v. Thorpe (Sask.) (not reported), appeal dismissed with costs,
November 7, 1955.

Semeniuk v. Scoyoc [1955] 1 D.L.R. 850, appeal allowed and judgment at
trial restored with costs throughout, October 4, 1955.

Vaillancourt v. The Queen Que.- [1954] Q.B. 420, appeal dismissed, June 6,
1955.

Wright & Demarco v. Gifford (Ont.) (not reported) appeal allowed with
costs here and below, Cartwright J. dissenting, November 15, 1955.

Yen Goon Teong v. Van Raes (B.C.) (not reported), appeal allowed and
judgment at trial restored with costs throughout, June 28, 1955.



A TABLE
OF THE

' NAMES OF THE CASES REPORTED
IN THIS VOLUME

A

Arcand v. The Queen. .......... .. ..
Archer v. The Queen................ 33

A.G. for Canada, Narine-Singh v... .. 395
A.G. for Quebec v. Begin............ 593
A.G. for Saskatchewan v. Whitehorse
Salt & Chemical Co. & Other..... .. 43
B
B.V.D.v. The Queen................ 787
Bala, Town of, Dilworth v........... 284
Balzer v. Registrar of Moosomin Land
Registration District,............. 82
Barki, Farahv. ... ... ..... ... .... 107
Barrett, Beard v.................... 93
Beard v. Barrett.................... 93
Beaver (Alta.) Lumber, Canadian Con-
struction v.......... ... ... ... 682
Begin, A.G. for Quebec v............ 593
Bel, Kleinv....................... 309
Bellavancc v. Orange Crush and Kik
.............................. 706
Blrks v. City of Montreal.. ... 799
Blakely, Coles v.................... 508
Boucher v. The Queen............... 16
Boykowych v. Boykowych... ... .... 151
Brennan Paving Co., Oshawa, City of v. 76
B.C. Electric v. Farrer.............. 757
B.C. Employees, B.C. Hotels v... .. .. 222
B.C. Hotels v. B.C. Employees....... 222

Bruce v. Melntyre.................. 251

Burnaby, Forest Lawn v............. 727
C
Canada Egg Products v. Canadian
Doughnut........................ 398
Canadian Construction v. Beaver
(Alta.) Lumber.. . ................ 682
Canadian Doughnut, Canada Egg
Productsv.................. . ..., 398
Canadian Ice Machine v. Sinclair.. ... 777
Carnochan v. Carnochan............ 669
Chaput v. Romain.. ................ 834
Charpentier v. The Queen........... 177
Coles v. Blakely.................... 508
Commissaires d’Ecoles, Lebel v... .. .. 298
Commissioner of Patents, Hoffman-
LaRochev....................... 414
Continental Casualty v. Roberge. .. .. 676
Cook, Duchesneauv................ 208

Crawford, Royal Trust v............ 184

D
Page
Dawson v. Helicopter Exploration.... 868
Dilworth v. Town of Bala........... 284
Duchesneau v. Cook................ 208
E
Eli Lilly & Co. v. Minister of National
Revenue......................... 45
Emplre Brass, Minneapolis-Honeywell
............................... 694
Enders, Walker v................... 103
F
Farahv, Barki..................... 107
Farrer, B.C. Electricv.............. 757
Firestone v. City of Hamilton........ 604
Forest Lawn v. Burnaby............. 727

Fortier v. Poulin.................... 181
Foster, Simmons v..................
Fraser, Thompson v.................

G
Gulf and Lake Navigation v. Ship

“Woodford”. . ................... 829
H .

Haliburton, Wotta v............ .. .. 377

Hamilton, City of, Firestone v....... 604

Hebert, v. The Queen............... 120

Helicopter Exploration, Dawson v.... 868

Hemingway, The Queenv........... 712

Hoffman-LaRoche v. Commissioner of

Patents.......................... 414
Home Oil v. Minister of National Rev-
=3 4 L1 L 733
Huntv.Hunt...................... 8
I
Industrial Relations and Disputes Act,
Reference........................ 529
K

Kennedy v. Workmen’s Compensation

Board................. ... L 524
Kleinv.Bell....................... 309
Kravenia, The Queen v............. . 615
Kuzmack, The Queenv............. 292



PaGE

Langlais, Masellav................. 263
Law Society of Upper Canada, Mehr v. 344
Lebel v. Commissaires d’Ecoles....... 298
Lemieux, Paradisv.................
Link and Green, United States of
Americav.......... ... . .. 183
Lumbermen’s Casualty Co. v. Stone 627

M

Marcotte v. Société Coopérative...... 204
Masella v. Langlais. ... ............. 263
Merh v. Law Society of Upper Can-

ada. ... ... 344
Minister of National Revenue, Eli Lilly

& CooV. i 745
Minister of National Revenue, Home

Oll v 733

Minister of National Revenue, Miron v. 679
Minister of National Revenue, Okalta

Oils v..o oo 824
Minister of National Revenue, Stock
Exchange v...................... 235

Minister of National Revenue, Wilson

Minister of National Revenue v. Shel-

don’s Engineering Ltd............. 637
Minister of National Revenue v. St.

Catharines Flying School.. ... ... .. 738
Minneapolis-Honeywell v. Empire

Brass............ o i 694

Miron v. Minister of National Revenuc 679

Montreal, City of, Birks v........... 799
Mc

Meclntyre, Bruce v.................. 251

McNea v. Town of Saltfleet....... ... 827
N

Narine-Singh v. A.G. for Canada. .. .. 395
(0]

Okalta Oils v. Minister of National
Revenue.........................

Olympia Edward, Toronto, City of v. 454

Orange Crush and Kik Co., Bellavance

............................... 706
Os(l;awa, City of v. Brennan Paving
10 TSP
P
Paradis v. Lemieux................. 282
Perrett, Synod of Fredericton v....... 498
Pulos, System Theatre v............. 448
Poulin, Fortier v.................... 181
Q
Queen, The, Arcand v............... 116
Queen, The, Archerv............... 33
Queen, The, BV.D.v............... 787
Queen, The, Boucher v.............. 16
Queen, The, Charpentier v........... 177

Queen, The, Hebert v............... 120

TABLE OF CASES REPORTED

Queen, The, v. Hemingway..........
Queen, The v. Kravenmia............. 615
Queen. The. v. Kuzmack............
Queen, The, Rossv.................
Queen, The, Steel Co. of Canada v.... 161

Queen, The, Thibodeau v............ 646
Queen, The v. Tripodi............... 438
R

Reference re Industrial Relations and
Disputes Act.............. ... ... 529
Registrar of Moosomin Land Registra-~
tion District, Balzerv............. .
Roberge, Continental Casualty v..... 676
Romain, Chaput v.................. 834
Rossv. TheQueen............... ... 430
Royal Trust v. Crawford............ 184
S
St. Catharines Flying School, Minister
of National Revenue.............. 738
Saltfleet, Town of, McNeav......... 827
Scully Signals v. York Magchine....... 518
Semanczuk v. Semancyuk.. 658

Sheldon’s Engineering, Ltd " Minister
of National Revenue.............. 637

Simmons v. Foster.................. 324
Sinclair, Canadian Ice Machine v..... 777
Société Coopérative, Marcotte v.. .. .. 294

Steel Co. of Canada v. The Queen.... 161
Stock Exchange v. Minister of National

Revenue......................... 235
Stone, Lumbermen’s Casualty v...... 627
Synod of Fredericton v. Perrett..... .. 498
System Theatre v. Pulos............. 448
Szilard v. Szasz..................... 3

T
Thibodeau v. The Queen............ 646
Thompson v, Fraser................. 419

Toronto, City of v. Olympia Iidward.. 454

Town of Bala, Dilworth v........... 284
Tripodi, The Queen v............... 438
U

United States of America v. Link and
1c) + W 183
w

Walker v. Enders.. . ................

Whitehorse Salt & Chemical Co., A.G.
for Saskatchewanv............... 43

Wilson v. Minister of National Rev-

BIUC. . oot et 352
“Woodford”’, Vessel, Gulf and Lake
Navigation v..................... 82
Workmen’s Compensation Board, Ken-
nedy v......... ... 524
Wotta v. Haliburton................ 377
Y
York Machine, Scully Signals v....... 518



A TABLE
OF THE

NAMES OF THE CASES CITED
IN THIS VOLUME

A
Name or CAse WHERE REPORTED
Addie & Sons Collieries Ltd. v. Commissioners
of Inland Revenue....................... [1924]S.C. 231................
Admiralty Commissioners v. 8.S. Volute... ... 11922] 1 A.C.129..............
Adoption Act......... ... ... [1938] SCR.398..............
Acronautics reference.. ..................... [1932] A.C.54.................
Agnew v. Jobson......... . ... ... ... ... 47LJM.C.67................
Albert v. Aluminum Co..................... [1935] S.C.R. 640..............
Albert v. Spiegelberg.. ..................... 146 (N.Y.) Misc. 811...........
Alberta Statutes, reference.................. [1938] SS.C.R.100..............
Allenv. Allen............................. (1894} P. 248..................
Allenv. TheKing......................... 44 Can. S.C.R. 331............
American National Red Cross v. Geddes Bros.61 Can. S.CR. 143............
Amerique, The. . ........ .. ... ... ... ... .. 1874]6 P.C.468..............
Anderson Logging Co. v. The King.......... 1925)S.CR.45...............
Anthony v. A.G. for Alberta................ 1943] S.C.R. 320..............
Archambault v. Deslandes.................. QR.66S.C.346...............
Aste,inre......... ... .. ... .. . ... ... 87LJ.Ch. 660................
A.G. for Alberta v. A.G. for Canada......... 1939) A.C. 117................
A.G. for Alberta v. A.G. for Canada......... 1943] A.C.356................
A.G. for Alberta v. Majestic Mines. ......... 1942] S.C.R. 402..............
A.G. for Alberta v. West Canadian Collieries..[1953] A.C. 453.. ..............
A.G. for Canada v. A.G. for Ontario......... 1937] A.C. 326................
A.G. for Manitoba v. A.G. for Canada....... 1929].1 A.C.260..............
A.G. for Ontario v. Hamilton Street Ry.......[1903] A.C. 524................
A.G. for Ontariov. Perry................... 1934] A.C. 477................
A.G. for Ontario v. Reciprocal Insurers... . ... 1924] A.C. 328................
A.G. for Ontariov. Winner. . ............... 1954] A.C. 541................
Auer Incandescent Light Manufacturing Co.
and O’Brien....................... ... ... 5Ex. CR.243................
Australian Steamship Ltd. v. Malcolm....... 19CLR.298.................
Aylesford Peerage................ .. ... ... 11 App. Cas. 1................
Azoulay v. The Queen...................... [1952) 2 S.C.R. 495............
B
Baker v. Market Harborough............... [1953] 1 W.L.R. 1472...........
Barnardov. Ford.......................... [1892] A.C.326................
Beaver Dam v. Stone. .. ................... {1932] S.C.R. 405..............
Belyeav. McBride.. .. ..................... [1942) 3 D.LR.785............
Bennett & White (Calgary) v. Municipal
District of Sugar City No. 5. ............. [1951] A.C. 786................
Bern v. Commissioner of Taxation (N.Z.).....9AT.D. 148..................
Besset,inre........... .. .. ... .. L. (1844)6 Q.B. 481..............
Birch v. Sherratt.......................... LR.2Ch.644................
Birrell v. Dryer........... ... .. ... 9App. Cas. 345...............
Blayv.Pollard.. . ......................... [1930) 1 K.B.628..............
Board of Commerce........................ [1922] 1 A.C. 191..............
Boily v. MeNulty..................... ... [1928] SC.R.182.... ... .......
Boucher v. The King....................... QR.[1949] K.B.238...........
Boulianne v. The King..................... [1931]SSC.R. 621..............
Bowesv. Rankin.......................... [1924] 2 D.LLR. 406............
Bowiev.Bolan............................ QR.36K.B.42,..............
Boxenbaum v. Wise... ... ........ ... ... .. [1944) S.C.R. 292..............



xii TABLE OF CASES CITED .

B—Concluded

NaME oF Case WHERE REPORTED Pace
Boy Andrew v. St. Rognvald................ [1948] A.C. 140..................... 252
Bray v. Palmer................ ... . L. [1953] 2 Al E.R. 1449............... 379
Brennen & Sons Mfg. v. Thompson.......... 330.LR.465...................... 15
Brenner v. Toronto Ry. Co................. 13 O.L.R. 423..... S 252
Briginshaw v. Briginshaw................... 60CLR.336...................... 154
B.C. Electricv. Leach...................... [1916] 1 A.C.719................... 252
British Insulated and Helsby Cables v. Ather-

2703 1 [1926] A C.205..................... 245
British Mexican Petroleum v. Jackson........16 T.C.570........ ... ... ......... 748
British Westinghouse Electric Co. v. Under-

ground Electric Ry....................... [1912] A.C.673..................... 778
Brownv.B. & F. Theatres.................. [1947]S.CR.86.................... 252
Brownv.Blake........... ... ... ... oL 47 L. Jo.495.. ... ... ... ... 47
Brownv.Gellatly....................... ... [1867)2 Ch. App. 751............... 191
Brownev. Moody......................... [1936) 2 AN E.R.1695............... 512
Burford, Township of v. Chambers........... 250R.663........................ 5
Busby v. Winchester....................... 27 N.B.R. 231; 16 Can. S.C.R. 336... 569

C
Caldeirav. Gray...........cooiiiennnn.. [1936] 1 Al ER.540................ 108
Caldwell v. McLaren....................... 9App. Cas. 392.................... 327
Calvert v. Commissioner of Taxes........... 40 C.L.R. 142..... SR 356
Canadian Federation of Agriculture v. A.G.

forQuebec............. .. ... . ... ... (19511 A.C. 179... .. ................ 803
Canadian Leaf Tobacco Co. v. Chatham......[1944] O.R. 458..................... 611
C.P.R. v. A.G. for British Columbia......... [1950] A.C.122.. .. ... ... ... ...... 535
CPR.v.Bonsecours...............o....... [1899] A.C.367..................... 557
Cannv. Clipperton. ....................... 10A. &E. 582..................... 857
Carlisle v. South Eastern Ry................ 41ER.1432....................... 290
Case-No. 111 and Minister of National

Revenue.............ovueiuinieannion. .. 8CTAB.C. 440................... 826
Castelein v. Boux.......................... 42Man. R.97............ .. ... ... 702
Cemco Electrical Mfg. Co. v. Van Snellenberg [1947 ]S.CR.121................... 778
Chambers v. Jaffray....................... 20LLR.377........... ... ... ..... 312
Chayter,inre..................oooviiion.. [1900] 1Ch.233.................... 189
Cheerful, The. ............................ 11PD. 3. ... . 831
Chercuitte v. Cummings.................... QR.518.C.63..................... 304
Chisholm v. London Passenger Transport

Board....... ... .. ... (1939 1 K.B.426................... 765
Clapp v. Travellers’ Indemnity Co........... (1932] D.L.R.551................. .. 630
Clarkv. The King......................... 61 Can. SCR.608................. 123
Claxton v. Grandy......................... [1934]4 D.LR.257................. 382
Clout v. Metropolitan Ry................... 46 LTR. ns. 141, . ................ 6
Cockburn v. Trusts and Guarantee Co........ 38 O.L.R. 396; 55 Can. S.C.IR. 264... 782
Cohen v. Wilkinson........................ 41 ER.1351.............. .. ....... 290
Coldwell & Jennings v. J. W. Creaghan Co....[1951]4 D.LR.840................. 410
Collerv. Coller............................ [1939) 1 Ch. 277. ... ................ 98
Colonia Mutual Assurance v. Commissioner of .

Taxation (N.Z.).......... ... . ... 10ATD. 274, .. ... ... ........ 356
Commissioners for General Purposes of Income

Tax for City of London and Gibbs......... [1942) A.C.402..................... 825
Commodore Grill v. Town of Dundas. ....... [1943] OW.N. 408.................. 435
Conmee v.C.PR.......................... 1I60R.639........................ 5
Continental Soya Co. v. J. R. Short Milling

(7 YU S [1942) SSC.R.187................... 416
Cookv.Clark............... ... .. ...... 10Bing. 19........................ 857
Cooperv.Slade. . ......................... 6HL.646......................... 124
Cooper v. Stewart. . ....................... 58LJP.C.93........... ... ...... 808
Corporation ID’Artabaska v. Patoine......... (1888) 4 Dorion Q.B. 364............ 854
Corporation de la Paroisse de St. Prosptre v. °

Rodrigue. ................. ... ... ...... 56 Can. S.C.R. 157................. 807
Cotév.Coté.............................. QR.32R.L.ns. 344................ 842
Cottonv. Wood........................... 8CB.ns.568..................... 393
Creasey, Frank Frederick................... 3TCAR.179...................... 143
Creed v.Creed............................ [M913]1IR.48..................... 329
Cunday v. Lindsay........................ 3AC 459, ... .. 727

Cupit v.Jackson.......................... 13 Price 721...........ooii 360



TABLE OF CASES CITED xiii

D

Name or CaAsg WHERE REPORTED Page
Dalmer v. Dashwood....................... (1793) 2 Cox 378..cveveinivieennnn.. 360
Dalrymple v. Scott........... ... .. .. ... 1I90AR. 477 ... ... . ... 404
Dart, The............. ... ..o 8Asp. ML.C.481.................. 831
Daviesv.Mann........................... 152 ER.588....................... 252
Davies v. Shell Co. of China................ 32T.C.133............. B 750
Daviesv.Swan............................ [1949].2 KB.291................... 252
De Bernonville v. Langlais.................. QR.[1951]8.C. 277................ 272
Delhi v. Imperial Leaf Tobacco Co.......... [19499] O.R.636..................... 613
De Marigny v. Langlais.................... [1948] S.C.R. 155................... 267
Desbiens v. Bluteau........................ QR.36R.L. (ns)201.............. 305
Desmarteau v. Lord.............. ... .. .... QR.34KB.130.......... e 841
Desy v. Lariviere. ......... .. ... ... ... QR. 26 KB.11..................... 304
Diggle v. Ogston Motor Co................. 84 LJKB.2165................... 409
Dimesv. Petley............ .. ... ... ..., 15QB.276........................ 339
Dimesv. Scott........ ... .. .. ... ... 4Russ. 195........ ... ... ..., 189
Dodge,inre............... ... ... 6 Martin (La.) 569.................. 272
Duhaime v. Talbot. . ...................... QR.64K.B.391................... 841
Duhamel v. Coutu......................... {1954] SC.R.279................... 286
Dyke,exparte............................ 22ChD.410............ . ... ...
Dysart (Earl) v. Hammerton................ [1914] 1 Ch. 822; [1916] 1 A.C. 57.343, 560

E

Eckersley v. Mersey Docks and Harbour

Board........... ... .. .. ... ... ... ..., [1894] 2 Q B.667................... 6
Edgev. Parker..... .. ... ... ... ... .. ... .. 3B.&C.697...................... 857
Edwards v. Saloway....................... [1848] 2 Ph 624. .. ... ... 510
Egerton-Warburton v. Deputy Federal Com-

missioner of Taxation.................... 51CLR.568...................... 355
Electrolier Manufacturing Co. v. Dominion i

Manufacturers Ltd. {1934]................ SCR.436.............ccvvni.... 523
Elmslie v. Boursier......................... LR.9Eq.217..................... 417
Empress Hotel............................ [1950] A C.122..................... 556
Eshelby v. Federated European Bank........ (193211 K.B.254.............. LA 329
Eurana v. Burrard Inlet Tunnel & Bridge Co.[1931] A.C.300..................... 341
Eurymedon, The. .. ... ... ... ... ... ..... [1938] P.41...... ... it 252

F
Fletcher v. Rylands........................ LR.1Ex.265..................... 394
Folkesv. The King........................ [1923]1 K.B.282................... 726
Ford & Co. v. Commissioners of Inland Rev-

EIUC. .« o e et e e e e 12T.C.997....... i 749
Fortin v. Turcotte......................... QR.45K.B.275................... 304
France v. Parkinson........................ [1954)1 AU ER.739................ 380
Fraser & Co. v. Minister of National Revenue [1949]1 A.C. 24...................... 248
Frawley v. Keefler......................... QR.36 R.L.ns.241................ 842
French v. Hetu............................ QR.1I7TK.B.429................... 841
Frost v. Knight........................... LR 7Ex. 111..................... 400

G
Gabriel v. Eliotamby....................... [1926] A.C. 133.......... ... L. 156
Gachv.TheKing......................... [1943}] S.C.R.250................... 147
Garrard v. Frankel......................... 30Beav.445...... ... ... ... 115
Gattov.The King......................... [1938]S.C.R.423................... 35
Gendron v. Huart. . ................. e QR.34KB.120................... 304
Georgia Construction Co. v. Pacific Great

BEastern Ry. .........c. oo, [1920] S.C.R.630................... 405
Glasgow Corp. v. Muir..................... [1943] A.C. 448..................... 776
Glegg, exparte. .. ......... ... I9Ch.D.7...... ... il 47
Godfree,inre.......... ... ... . ..., {1914]2 Ch. 110.................... 205
Gouinv. The King......................... [1926] S.C.R.539............ccu.... 22
Goyer v. Duquette......................... QR.61KB.503................... 841
Grafton and Others v. Eastern Counties Ry...8 Ex. 699...................c...... 409
Grand Trunk Ry. v. A.G. for Canada {1907]. .A.C.65...............ccvvuuvan. ... 547
Grant v. Commissioner fof Taxation (N.Z.)...8 A T.D.403....................... 356
Gray, tnre......cooouuiiiiiei ... 57 Can. SCR.150................. 565

‘Great Western Ry. v. Rouse................ 15U.CQB.168............cvvnnt. 457



xiv TABLE OF CASES CITED

G—Concluded
NaMme or CaSE WHERE REPORTED Pace
Greffard v. Girard......................... QR.3BKB.6..coevvviiin . 841
Guaranty Trust Co. of New York v. Hannay

G G0 [1915] 2 K.B.536. ..., 330

Guay v. Provident Accident and Guarantee

..................................... QR.518.C.328.................... 678
Gu1bord v.Dallaire........................ QR.53KB.123................... 841
Gunnestad v. Price......................... LR.IOEx.65..................... 567

H

Hv.H. . . [1944] O.R.438..................... 674
Hagersville v. Hambleton................... 63O0.LR.397.............i. ... 492
Haig and The L. & N. & GW. Ry........... [1896]1Q.B.649................... 6
Hammack v. White........................ 11CB.ns. 588.................... 394
Harris v. Best Ryley & Co.................. 7TAspM.C.272.................... 543
Harrisv. Harris. . ......................... [19321 S.C.R. 541................... 152
Hazeldine v. Grove........................ 3QB.997... ... 850
Hebblethwaite v. Hebblethwaite.. ... .. ... ... LR.2P.&D.29.................. 667
Hebert v. Commissaires d’Ecoles de St.

Félicien................................. 62 Can. SSC.R.174................. 302
Hermann v. Seneschal...................... 13CB.0ns.392.................... 856
Hewson v. Ontario Power Co................ 36 Can. SCR.596................. 566
Heyman v. Darwins Ltd.................... [1942) A.C. 356.................. 401, 786
Hicks v. McClure.......................... 64 Can. SCR.361................. 502
Hillas & Co. v. Arcos Ltd................... 43LLLR.359..................... 878
Hochster v. Dela Tour..................... 2E. &B.678....... ... .. ... 404
Holland v. City of Toronto................. [1927]1S.C.R.242................... 106
Holtv. The King.......................... 1I5CAR.10....................... 138
Honestroom (Owners) v. Sagaperack (Owners){1927) A.C. 37....... ........... 108, 667
Hotel and Restaurant Employees’ International

Union, Local 28 etal .................... [1954] 1DLR.772................. 232
Howe v. Lord Dartmouth.. T Ves, 137. ..o 185
Huggard Assets v. A.G. for Alberta. .. ....... S8WWR. ns. 561.................. 52
Hughes viBuckland. ...................... 1I5M. &W.346.................... 856
Hutchinson v. Hutchinson.................. {19471 2 AN ER. 792................ 674

I
Inman,tnre. ... ..o {1915} 1 Ch. 187.................... 194
International and Interprovincial Ferries. . . . . 36 Can. SC.R.206.................. 560
International Metal Industries Ltd. and the

City of Toronto......................... [1940]O.R. 271..................... 612

Isbell,inre....... ... ... ... ... .......... [1930]S.CR.62............cun. .. 271
J
Johannesson v. West St. Paul............... [1952]1 S.
John Deere Plow v. Wharton............. ... [1915] A.C. 3
Johnston National Storage v. Mathieson.. . ... [1953] 2 D.L.R.
Johnston v. Minister of National Revenue... . [1948] SC.R. 486................... 680
Johnstone v. Milling....................... 16 Q.BD.460...................... 404
Jonesv. Southall. . ........................ 32Beav.31....... .. ... ... ... 510
K
Kelsey v. The Queen....................... [1953] 1S.C.R.220................. 148
Kempv.Rose............................. 1858 1 Giff. 258.................... 4
Kent Coal Co. v. Northwestern Utilities...... [1936] 2 WW.R.393................ 330
Kerrv. Cummings......................... [1953] 1 S.C.R. 147 ................. 421
King, The v. Anderson..................... {1946] S.C.R.129................... 764
King, Thev. Comba....................... [1938]S.C.R.396................... 18
King, The v. Dominion Engineering Co. .. ... [1947] 1 D.LR. 1................... 175
King, The v. Lamothe...................... 1I5CCC.61....................... 653
King, Thev.Nowe........................ 8CCC.441....................... 720
King, The v. Schrobounst................... [1925]S.C.R. 458................... 536
King, The v. Surrey Justices................ [1932) 1 K.B.450................... 35
Kings Norton v. Eldridge................... 14TLR.98......... .. ... ... ..... 727
Kingston, City of v. Drennan............... 27 Can. S.CR.46............... 106, 429



TABLE OF CASES CITED XV

K—Concluded
NaMmeE orF Case WHERE REPORTED Pace
Kinkel v. Hyman.......................... 1939 S.CR.364.................... 828
Knight Sugar Co. v. Alberta Ry. and Irriga-

tionCo................ .. ... .. ... [1938] 1 WW.R.234................ 91

Kuruma v. The Queen..................... 1955 A.C.197.... ...l 595
L
Labour Relations Board of Saskatchewan v.

John Earl Iron Works Ltd................ [1949V A.C.134.. .. ................. 457
Lachancev. Casault. ...................... QR.1IZK.B.179................... 858 .
Ladore v. Bennett......................... (193] A.C. 468.................. 487, 548
Lapointe v. Association de Bienfaisance de la

Police de Montreal....................... [1806) A.C.535..................... 298
Latourv. The King........................ [1951)S.CR. 19.................... 122
Laurie v. Raglan Building Co................[1942] 1 K.B.152................... 388
Laurie v. Winch........................ ... [1953] 1 S.CR. 49.................. 693
Lawrencev. Tew...... ... ... ............ 193713 D.L.R. 273................. 108
Lawson v. Interior Tree, Fruit & Vegetable

Committee.............................. [19301 S.C.R.357................... 552
Lawson v. Walbasey Local Board ............ LR.11QBD.229................. 587
Leamanv.Rae............................ [1954)4 D.L.R.423................. 397
Leev.Lee.......... ... ... ... ....... [1952] 1 AL ER. 1299............... 674
Legare v. Gignac. ......................... QR.46,K.B.188................ .. 842
Legislative Jurisdiction over Hours of Labour. .[1925] SSC.R. 505................... 555
Lemay v. The King........................ 1952] 1 S.C.R.232................. 19
Lennox Estate............................. 19491 S.CR. 446................... 185
Leong Ba Chai v. The Queen................ 1954 S.CR.10.................... 267
Lester,enre.... ... ... ... . ... ... ... ... 1942]1 Ch. 325.................... 360
Lethbridge Brewing & Malting Co. v. Webster. 49 D.LR.250...................... 410
Letton v. Gooden.......................... LR.2Eq.123..................... 560
Livesly v. Horst Co........................ 1924} S.C.R.605................... 390
Lizotte v. The King........................ 1951)S.CR. 117................... 24
Loblaw Groceterias Co. v. City of Toronto....[1936] S.C.R. 249................... 606
Local Prohibition.......................... 1896] A.C.348.. . .................. 548
London and Lancashire Fire Ins. Co. v. Veltre..56 Can S.C.R. 588.................. 630
London, City of v. George Watt & Sons...... 22 Can. S.C.R.300................. 476
London’ County Council v. AG.............. [1901] A.C.26...................... 360
London Passenger Transport Board v. Upson.[1949] A.C. 155..................... 769
London, Township of v. Great Western Ry.... 17 U.C.Q.B. 262.................... 470
Lord’s Day Alliance v. A.G. for Manitoba....[1925] A.C.384.. .. ................. 820
Lord Strathdona Steamship Co. v. Dominion

Coal Co..ovvvnv [1926] A.C. 108..................... 688
Lyonv.Reed............................. IBM&EW.285..................... - 46

M
Mackaskill v. The King. ... ................ [1931]S.CR.330................... 442
Macdonald v. Irvine. .. .................... S8Ch.D. 101....................... 185
" Maillet v. Fontaine........................ QR.21KB.426................... 452
Maine Spinning Co. v. Suteliffe ............. S7TLJKB.382.................... 171
Maitland v. Raisbeck.................... .. [1944] 1 K.B.689................... 338
Main v. A.G. for New South Wales.......... [18941 A.C.69.................... 28, 149
Maneini........... .. 0, [1941]3 AE. 272................... 293
Markadonis v. The King. .................. (1935} SC.R.657................... 138
Mathewson v. Burns....................... 50Can. SCR.115................. 57
Maxwell v. Director of Public Prosecutions. .. .24 C.AR. 152 ................... 28, 149
Mayv.Plat............................... [1900] 1Ch.616.................... 115
Mayor of Colchester v. Brooke.............. 7QB.339......... . 339
Metropolitan Ry. Co. v. Jackson............ [1877] 3 A.C.193................... 393
Minaker v. Minaker....................... [1949] S.C.R.397................... 673
Minimum Wage Act of Sask. ............... [1948) S.C.R. 248................... 542
Minister of Justice for Canada v. City of

Levis.......... . oo 45D.LR. (P.C)180................ 180
Minister of National Revenue v. Dominion

Natural Gas Co......................... (1941)S.CR.19................. 243, 366
Minister of National Revenue v. T. E. McCool

Ltd..... oo [1950) S.CR.80.................... 243
Mitchell v. Occidental Life.................. QR.1948S.C.340.................. 678

Moffatt v. Webb. ............ ... .. I6CLR.120..............ooounn.. 355



xvi TABLE OF CASES CITED

M—Concluded
NaME oF Case WHERE REPORTED PaGE
Montreal, City of v. Beauvais............... 42 Can.S.CR.211................. 803
Montreal, City v. Montreal Harbour Commis-

SIOMETS. « vt eee e e et [1926] A.C.299..................... 535
Montreal, City of v. Montreal Street Ry. .. .. [1912] A.C.333..................... 568
Montreal Coke and Manufacturing v. Minister

of National Revenue..................... [1944) A.C. 126..................... 247
Montreal Light, Heat and Power Consolidated

v. Minister of National Revenue........... [1942] S. C R. 89; [1944) A.C. 127. . ... 239
Moorcook, The............................ 14PD.64.. ... .. 875
Morgan (Inspector of Taxes) v. Tate & Lyle. [1954] 2 All ER.413................ 245

*Morris, Inre......... oS 91 LJ. Ch 188..................... 242
Morton v. Morton......................... [1937)P.151....................... 156
Municipal District Act of Alberta, Section 31. .[1943] S.CR.295................ ... 566

Mc
MeCall v. Wright.......................... 133 App. Div. (N.Y.)62............. 875
McCulloch v. Murray...................... [1942] SC.R. 141................ 106, 421
Melntosh v. Bell............. ... ......... [1932]O.R. 179..................... 388
Melntyre v. Hood................. ... ... .. 9Can. SCR.566.................. 877
McKee and Taylor v. Malenfant and Beetham . [1954] S.C.R. 651................... 255
McLaughlinv. Long....................... [1927] S.CR.303................... 253
McLean v. The King....................... [1933]S.C.R. 688................... 18
McLeod v. A.G. for New South Wales....... [1891] A.C. 455....... ... .......... 535
McNauthten’s Case.. ...................... W0CL&F.200..................... 137
McPherson v. Watts....................... 3App.Cas254..................... 643

N
Nance v. B.C. Electric Ry.................. [1951} 2 Al B.R. 448 .. .. ......... .. 763
Nathan House............................. 16 CAR.49....................... 27
Neilson v. Betts........................... (I870)S.E. & L. 1................... 417
Nevill v. Fine Art & General Ins. Co.. (1897 AC.68.. .. 155
Neville v. School Trustees of New Glasgow QRO33KB.140... . 301
Nichols v. Haviland.......... .. ... ... ..... (1855 1 K. & J. 504................. 510
Nickle v. Douglas ......................... 37UC.QB.5H1............... ... 457
Normandeau v. Leroux..................... R.33RdedJ. 306................. ‘842
Northey v. The King....................... [1948] SCR. 135................... 28

o
Ontario Fisheries. ......................... [1898] A.C. 700..................... 811
Oppenheimer v. Brackman & Ker Milling Co...32 Can. SC.R.699................. 77
Original Hartlepool Collieries v. Gibb..... ... (187711 Ch. D. 713.. ............... 329
Ottawa v. Wilson .............. ... ... ... [1933JO.R. 21...................... 459
Ottawa Electric Ry. Co. and Town of EKast-

VIOW . e 56 OOLR.52....................... 434
Quelette v. CP.R........... ... . ........ [1925] A.C.569..................... 719
Ouimet v. Bazin........................... 46 Can. SSC.R.502................. 807

P
P. & M. Company v. Canada Machinery

L0733 ¢ [1926) S.C.R.105................... 523
Palmer ........... . ... . ... .. 8Cr. App. R207................ ... 446
Panamena v. Layland................... ... [1947] A.C. 428...................... 78
Paquet v. Corporation of Pilots for and Below

the Harbour of Quebec................. [1920] A.C. 1029.................... 535
Parker v.Judkin.......................... [1931] 1 Ch. 475.................... 360
Parry, Inre...... .. ... ... ... [1946] 2 AL ER. 412................ 189
Partington v. A.G. ........................ LR.4HL 100.................... 645
Paterson v. Bowes......................... 4Grl170....... ... 290
Patton v. Toronto General Trusts Corp...... [1930] A.C.629..................... 206
Phillips and Taylor v. City of Sault Ste. Marie[1954 S.C.R. 404. ... .. .. ..... .. .. 457
Pigott and Sons v. The King.. .. ............ 53 Can. S.C.R.626................. 536
Pioneer Laundry and Dry Cleaners v. Minister

of National Revenue..................... {19401 A.C. 127.. .. ... ... ... ..... 248
Plouffe v. Leblanc......................... QR.638.C.424.................... 842

Powell v. Steeatham Manor Nursing Home. . .[1935] A.C. 243................. ".108, 668



TABLE OF CASES CITED xvi
P—Concluded

NaME oF CASE WHERE REPORTED Pace
Powerv.Ellis............................. 6Can. SCR.1.................... 316
Proctor v. Williams........................ S8CB.(NS.)385....ovvieeinn.. 6

Proprietary Articles Trade Ass. v. A.G. for
Canada............oo i ... [1931] A.C.310................. 583, 809

Q
Quance v.Ivey............................ [1950] OR.397 ... ... 460
Queen v. Kilham. ......................... LR.1CCR.261.................. 715
Queen v. McKay.......................... [1954] SCR.3..................... 597
Queenv. Russett.......................... {1802] 2 Q.B.D.312................. 722

R

Racev. Anderson.......................... 140AR.213...................... 5
Radio Reference.. .. ....................... {19321 A.C.304..................... 556
Raleigh v. Goschen. ............ ..... ... .. [1898] 1 Ch. 73..................... 855

Raja Bejoy Singh Dudhuria v. Commissioner
of Income Tax.......................... [1933] 1 L T.R. 135.................. 357
Reed v. Great Western Ry. ................. 19091 A.C.3L.......... ... ... 528
Regina v. Cameron. ....................... 1C.C.C.169....................... 272
Reginav.Fox............................. 1I8PR.343.........o i 313
Regina v. Rothwell. . ........ .. ... ........ 12Cox C.C. 145.................... 446
Regina v. Ruddick......................... 4F. &F.497........ .. ... 25
Regina v. Thursfield. ...................... 8C. &P.267...................... 25
Reid’s Brewery v. Male.................... 189112 Q.B. 1..................... 244
Renaud v. Dion........................... QR.66S.C.17..................... 842
Renaud v. Lamothe.. ...................... 32Can. S.CR.357................. 856
Respublica v. Arnold....................... 3Yeates263........................ 271
Rexv.Baker.............................. 102CC.C.295............ccu.. .. 602
Rexv.Ball...... ... ... ... .. .. ........ 195112 K.B. 109................... 716
Rexv. Barnardo........................... TTLR.109....................... 275
Rexv. Bethel........... ... ............. 5Mod.19......... ...l 270
Rexv.Brown ............................ 8 CC.C.91....................... 621
Rexv.Byers.............................. 77C.C.C.164...................... 141
Rexv. Chamandy......................... 61C.C.C.224...................... 26
Rexv.Craingly........................... 55C.C.C.292...................... 720
Rex v. Crowe and Myerscough.............. 81J.P. 288 ... ... ., 147
Rexv.Disney ............................ 24 Cr. App. R.49................... 37
Rexv. BEssery....... ... ... ............. 84 CCC.304..........oooiii, 141
Rex ez rel St. Jean v. Knott................. {1944 OW.N. 432.................. 434
Rex ez rel Stanley v. De Luxe Cab........... [1951] 4 D.L.R.683................. 435
Rex ex rel Taylor v. Kemp.................. [1943]OOW.H. 54................... 434
Rexv.Ford............................... 90C.C.C.230.........cviiin. 595
Rex v, Francis and Barber.. . ........... .. .. 51C.C.C.351..........ccccvunnnn.. 20
Rex v. Frechette........................... 93 C.C.C. 111; 94 C.C.C. 392 595
Rexv.Gagnon............................ 11CR.I8).......... 575
Rexv.Guay.............................. 23C.C.C.243...................... 653
Rexv.Heroux... . ......................... 80CCC.348..........ciii i 141
Rexv. Hill....... ... .. ... ... ........ [1944] OOW.N.581.................. 622
Rexv.Hodge............................. 2 Lewin C.C.227................. 18, 625
Rex v. Huntingdon Confirming Authority..... [1929] 1 K.B.698. .................. 351
Rexv.Jones.............................. [1921] 1 K B.632................... 40
Rexv.Jones.............................. 84CC.C.299...................... 141
Rexv.Kinsey........................o.... 91 C.C.C.347...................... 721
Rex v. Krawchuk.......................... 75C.C.C. 219.............. ... 441
Rex v. Kefferberg.......................... 13Cr. App.R.166.................. 621
Rex v. Leonard Holmes. . ............... ... [1946] 1 All ER.524................ 447
Rexv.Luberg............ .. ... .......... 19Cr. App. R.133.................. 622
Rex v. MclIntyre. ......................... 102C.C.C.104..................... 595
Rexv.MceManus.................ooounnn.. 42CC.C.248........ ... ... ... 720
Rex v. MeNamara.. . ...................... 9CCC.107............. . ... ... 595
Rexv. Molloy............................. 15 Cr. App. R. 170, 37
Rex v. Nat Bell Liquors.................... [1922] 2 A.C.128................... 276
Rexv. Natanson.......................... 48 C.C.C. 17 ... ... ... 20
Rexv.Nelson............................. 32CCC. 75 653
Rexv.North.............................. 6Dowl. & Ry. 143.................. 39
Rexv.Nowell........... ... .. ... ....... [1948] 1 AU ER. 197......... .. ... .. 595
Rexv.Olive.............................. [1951] O.W.N. 637; [1953] O.W.N. 197 434

53865—2



xviii TABLE OF CASES CITED

R—Concluded
NaME oF Case WHERE REPORTED Pace
Rexv.Pain......... ..o, TDowl. & Ry. 678.................. 39
Rexv.Petrisor.............iviiienn... 56 C.C.C.390........cccvvvnrnn... 20
Rexv. Plummer...........c.ccoutiniunnnnn.. [1902] 2 K.B.339................... 653
Rexv.Rousseau...............coovuenen.n. [1938] O.R. 472..................... 37
Rexv.Sadler............... ... ... ....... 2Chitty 519.......... ... ... 39
Rexv.Scheer.................coo it 39CC.C.82............cooiii. 720
RexX V. SCOTY . oo vt et [1945]2 D.L.R.248................. 127
Rex v. Treacy.......ooveveoneinonnnnon. . 60 T.L.R.544...................... 127
Rex v: Vancouver Lumber Co............... (1920 T W.W.R. 255, ............... 48
Rexv.Roisin................ ... .. ...... [1918] 1 K.B.531................... 601
Rexv.Wells................ ... ... ..... 68J.P.392. ....... ... ... ..., 40
Rex v. WelsS. . oot ot i e e e 22CCC.42..................... .. 621
Rexv.Wilmot. .. ..........coivvon it 74C.C.C.1........................ 141
Richmond v. Savill. ....................... [1926] 2 K.B. 530................... 47
Ripley v. McClure.......... ... ... ... ... 4Ex. R.344. ... ... ... ... 406
Roberts v. Smith.......................... 4H. &EN.315................... 408
Rogers-Majestic Coy. v. City of Toronto. . [1943] SCR.440................... 606
Roper v.Johnson.. ........ ... ... .. ..., LR.8CP.167.................... 406
Rose, INTC. ... e, 85 LJ.Ch.22...................... 96
Ross v. National Trust Co.................. [1939]S.C.R.276................... 517
Roth & Co. Ltd. v. Taysen, Townsend & Co.
and Grant and Grahame.................. 12TLR.211........... ... ...... 401
Royv.Silver................ ... ... ..... QR.30RLINS. 41................ 842
Royal Trust Co. v. T.T.C... ................ [1935]S.C.R. 671................... 763
Russell v. The Queen....................... TAC 829..... ... .o 802
Russell v. Town and County Bank...........13 App. Cas. 418................... 354
S
Sadosky v. René-T. Leclerc In¢............. QR.718.C.105.................... 217
Sarnejimav. Le Rol............. ... ... . ... [1932] SSCR.640................... 267
Sankey v. The King ....................... [1927]S.CR.436................... 147
Saumur v. City of Quebec.................. [1953]2S.CR.299................. 814
Savignac v. Boivin........ .. .. ... ... L QR.58K.B.228................... 860
Scammell v. OQuston........................ [1941]1 AL ER. 14.............. ... 409
Schmidt v. The King....................... [1945] S.C.R. 438................. 19, 138
Scott v. Fernie Lumber Co.................. 11B.CR.O91....................... 158
Secretary of State for Home Affairs v.O’Brien.[1923] A.C. 603..................... 270
Shannon Realties v. Ville de St. Michel...... [1924] A.C.185.. ... ... ... ... ..... 477
Sheav. Choat............................. 2U.C.QB.211.................... 808
Schoolbred v. Union FireIns.............. .. 14 Can, S.CR.624.................. 451
Sifton v. Toronto.......................... [1929] S.C.R.484................... 459
Sigurdson v. B.C. Electric Ry. Co............ 19531 A.C.291..................... 253
Simpson, imre. ... 64 Can. SC.R.361................. 507
Smith v. River Douglas.................... [1949] 2 AL E.R. 179................ 693
Smith v. Smith & Smedman................. [1952]2S.C.R.312................. 153
Smythe v. The King....................... [1941]S.CR.17.................... 124
South Bahar Ry. v. Commissioners of Inland
Revenue............... ...t [1925) A.C. 476.. ... ... .. ... ........ 607
Southwell v. Scotter........................ 49LJ. QB.356......... ... ... .. 47
Sparkes v. Edward Ash, Ltd.................[1943] 1 K.B.223................... 764
Spencerv. Field........................... [1939] S.CR.36.................... 159
Sponner Oils v. Turner Valley Gas Conserva-
tion Board and A.G. for Alberta........... [1933]S.CR.629................... 61
St. Edouard v. Besaillon et Gerard........... QR.67KB.399............. ... 301
Stadhard v. Lee.............. .. ... .. ... .. 3B.&S.364............ ... ... ... 409
Staples v. Isaacs and Harris................. 55BCR.189...................... 315
Statev.Carta............................. 96 Atl. 411, .. . ... ... 655
Stephens Bros. v. Burch ................... IOWWR.400..................... 176
Stevens, tnre............ . ... . . . 64 Can. SCR.361................. 507
Stevens v. Boustead & Co.................. [1918] 1 K.B. 382................... 354
Stewart v. Stewart.......... ... ... (194712 AL ER. 813.. .............. 674
Stiklestad, The........ ... ... ... .......... {19261 P.D.205..................... 832
Stirland v. Director of Public Prosecutions....[1944] A.C.315.................. 22,139
Storgoff, tnre............ ... ... ... ....... [1945] A.C. 526..................... 272
Studer v. Cowper.......................... [1951] S.C.R.450............... 106, 421
Sumner v. Barnhill......................... 12NSR.501...................... 5
Sutton Lumber Co. v. Minister of N.R.... ... (1953] 2S.CR. 77........coiiii .t 744
Swartz Bros Ltd. v. Wills.. .. .. ............. {1935]S.CR.628................... 763



TABLE OF CASES CITED xix

S—Concluded
NaME oF Casg WHERE REPORTED Page
Swift Current v. Leslie.. ................... [1915] 9 WW.R. 1024............... 33
Sydney, City of v. Wright.................. [1945] S.CR. 131................... 182
Syers v.Syers.............oiiiiiiiii... 1App. Cas. 174. . .................. 413
Szilard v. Szasz............... ... .. ..., [1955}S.CR. 3..................... 350
T
Tata Hydro-Electric Agencies Ltd., Bombay
v. Commissioner of Income Tax........... [1937) A.C.t0 85. .. ................ 356
Taylorv. The King........................ [1947)S.C.R. 462................... 441
Texas Company (Austraha) Ltd. v. Federal
Commissioner of Taxation................ 63CLR.382...................... 751
Thomas, Inre......... ... iiiiiaina... 3Ch.482............ ... 194
Thompson v. Fraser Companies. ............ 1930]S.CR.109................... 155
Tiffault v. The King. ... ................... 1933] S.C.R. 509................... 147
Timber Regulations (Man.)................. 1935 A.C. 184.. .. 45
Toronto Auer Light Co. v. Colling........... 310R.18........... ... 416
Toronto, City of v. Ontario Jockey Club...... [1934] S. C R.223................... 496
Toronto Corporation v. Bell Telephone Co. of
Canada................. i 1905) A.C.52...................... 569
Toronto Corporation v. York Corporation....[1938] A.C. 415..................... 471
Toronto Electric Commissioners v. Snider.....{1925] A.C. 396..................... 533
Toronto Railway v. King................... 1908] A.C. 260................. 261, 771
Toronto Ry. v. Toronto Corporation. . {1904] A.C.809.. . ... L 457
Triplex Safety Glass Co. v. Lancegage Sa.fety
Glass (1934) Ltd......................... [1939] 2 K.B.395................... 320
Trudeau v. Kennedy....................... QR.42PR.258................... 857
Trudel v. Marquette. . L QR.24QB.219.. Ll 304
Truman v. Ford Motor Co. of Canada. . ... .. [1926] 1 D.L.R. 960................. 409
Tulk v. Moxhay.....................o..... [1848] 2 Ph. 774.. .. ................ 688
U
Union Bank of Canada v. Boulter Waugh Ltd..58 Can. S.CR. 385................. 692
Union Colliery Ltd. v. Bryden. . [1899] A.C. 588. ... ... ... 577, 802
United Steel Workers of America v. Labour
Relations Board......................... [1953] 4 D.L.R. 563................. 229
Usher’s Wiltshire Brewery Ltd. v. Bruce.. . ... [1915] A.C.433...... ... ... ..... 355
A\
Valin v. Langlois. . ........................ 5App. Cas. 115.................... 566
Vallambrosa Rubber Co. v. Farmer.......... 5T.C.529. ... ... 245
Versailles Sweets v. A.G. of Canada.......... [1924] SCR.466................... 646
Victoria, City of v. Bishop of Vancouver
Island.. .. ... .. .. ... ... ... . [1921] 2 A.C. 384.. ... .. e 465
Vigeant v. The King....................... [1930] S. .R. 396... ... .. .. 652
Vineberg v. Guardian Fire Ass. Co........... 190AR.293...................... 5
Von Heyden v. Neustadt. . ................. 14Ch.D.230...................... 415
w
Wales v. Whitney.......................... 114 US. 564, . .........covvinn... 271
Walker v. Brownlee........................ [1952) 2 D.L.R. 450................. 763
Walker v. Frobisher........................ 6Ves. Jr. 70............ ... 4, 350
Waterpark v. Fennell. ..................... THLC.650....................... 693
Waters and Water-Powers reference.......... [1929] S.CR.200................... 558
Watt or Thomas v. Thomas................. [19471 A.C. 484.................. 108, 665
Welstead v. Brown......................... [1952] 1 S.CR.1................ 153, 667
Whitehorn v. Davison...................... [1911] 1 K.B.463................... 725
Williams Machinery Co. v. Moore........... [1926] SSC.R.692..........c..n.... 880
Wimble v. Rosenberg...................... [1913]13 K.B. 743................... 170
Winnipeg Fish Co. v. Whiteman Fish Co.. ... .. 41 Can. SS.CR.453.................. 176
Woodv.Esson............coiivuinnnn.... 9Can. SSCR.239.................. 330
Wood v. Lady Duff Gordon................. 222 N.Y. 88 ..o 875
Woolmington..............c...coiiieennn... [1935] A.C. 462.................. 293, 443
Wytles v. Labouchere...................... .3DeG. &J.593................... 114

53865—2%



XX TABLE OF CASES CITED

. Y
NaME or Case WHERE REPORTED
Yelland’s Case.....ovvevnninninennnnnn.. LR.4Eq.350.................
Yin-Tso Hsiung v. City of Toronto.......... [19501 0. R. 463................
Yuillv. Yuill.. .. ... ool [1945] P.15....................
Z

Zetland v. Driver.. . ........cocveiin. .. [1938] 3 All. ER. 161...........



CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

52713—1






S.CR. SUPREME COURT OF CANADA 3
IN THE MATTER OF THE ARBITRATION ACT, 1954

——

R.S.0. 1950, ¢. 20 *June 1
i *J;lﬁ% 22,123
STEVEN SZILARD (Applicant) ........... APPELLANT;
AND
RALPH SZASZ (Respondent) ............ RESPONDENT.

Arbitration and award—Arbitrator—Posstble bias ground for disquali-
fication.

Each party to an arbitration, acting reasonably, is entitled to a sustained
confidence in the independence of mind of those who are to sit in
judgment on him and his affairs, Where there is a basis for a reason-
able apprehension of an arbitrator not acting in an entirely impartial
manner, a finding made by him may be set aside. Here when it was
established that one of the arbitrators was jointly engaged in a real
estate speculation with one of the parties, unknown to the other party
—the award was set aside. Kemp v. Rose 1 Giff. 258; Walker v.
Frobisher 6 Ves. Jr. 70 followed.

APPEAL by the Applicant from an order of the Court of
Appeal for Ontario (1) whereby an order of Aylen J. setting
aside an award of arbitrators, was set aside.

The appeal came on for argument before this Court on
June 1, 1954, when it appearing that the then counsel for
the appellant had made an affidavit and had been cross-
examined thereon in the course of the proceedings below,
the Court announced that it could not continue to hear him
and an adjournment was granted to permit the securing
of new counsel. On resumption of the hearing Mr. W. B.
Williston appeared as counsel for the appellant.

W. B. Wailliston for the appellant.
S. M. Harris for the respondent.

The judgment of the Court was delivered by:

Ranp J.:—The substantial question here is whether one
of the arbitrators, Sommer, was disqualified by reason of his
business relations with the respondent Szasz. Both the
parties to the appeal and the arbitrators are Hungarians,
not long in this country. On the representation of Szasz
that Sommer was an entirely disinterested person, the

*PreseEnT: Kerwin CJ., and Rand, Kellock, Estey and Cartwright JJ.

(1) [1953]1 O.W.N. 907.
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Eff appellant Szilard accepted him as one of two named in the
Sziuarp  submission. It subsequently transpired that Szasz and
Szasz  Wife (as joint tenants) with Sommer and wife (as joint
— tenants) had six months before purchased jointly a large
—  property consisting of three store buildings with dwelling
quarters in upper storeys, having all told nine tenancies.
The price was approximately $80,000, part of which was
secured by a mortgage and the balance paid equally by
Szasz and Sommer. The property was purchased as an
Investment, and as can be seen, would call for some degree
of continuing management and consultation. We have no
particulars of the mortgage, but the evidence indicates that
its obligations are joint on the part of the purchasers. Is
that association, with its inevitable personal intimacy, and
the mutual interests involved, sufficient to the disqualifica-

tion claimed?

From its inception arbitration has been held to be of the
nature of judicial determination and to entail incidents
appropriate to that fact. The arbitrators are to exercise
their function not as the advocates of the parties nominat-
ing them, and a fortiori of one party when they are agreed
upon by all, but with as free, independent and impartial
minds as the circumstances permit. In particular they
must be untrammelled by such influences as to a fair
minded person would raise a reasonable doubt of that
impersonal attitude which each party is entitled to. This
principle has found expression in innumerable cases, and a
reference to a few of them seems desirable.

In Kemp v. Rose (1), the Vice-Chancellor remarked:

A perfectly even and unbiased mind is essential to the wvalidity of
every judicial proceeding.

Therefore, where it turns out that, unknown to one or both of the
persons who submit to be bound by the decision of another, there was
some circumstance in the situation of him to whom the decision was
intrusted which tended to produce a bias in his mind, the existence of
that circumstance will justify the interference of this Court.

In Walker v. Frobisher, (2) Lord Eldon used this
language:

But the arbitrator swears, it (hearing further persons) had no effect
upon his award. I believe him. He is a most respectable man. But 1

cannot from respect for any man do that, which I cannot reconcile to
general principles. A Judge may not take upon himself to say, whether

(1) (1858) 1 Giff. 258 at 264. (2) (1801) 6 Ves. Jr. 70.
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evidence improperly admitted had or had not an effect upon his mind
The award may have done perfect justice but upon general principles it
cannot be supported.

In Sumner et al v. Barnhill (1), an award was set aside
on the ground that one of the arbitrators was disqualified
by the fact of having been regularly retained as solicitor of
the estate of which the defendant was the executor,
although he had not been engaged as counsel or attorney
in the matter referred, and did not concur in the award.

In Race v. Anderson (2), after the evidence had been
closed, the matter argued, and one of the arbitrators had
written out his view in accordance with which he subse-
quently made his award, one of the parties who had been
examined as a witness sent to him by mail an affidavit
explaining some portion of the evidence given. The arbitra-
tor’s statement that he was not influenced by this com-
munication was accepted as true, but in setting aside the
award Hagarty C.J., speaking for the court, quoted the
words of Lord Eldon already mentioned.

In Conmee v. Canadian Pactfic Rallway Company (3),
the fact that pending the reference and before the finding,
one of the arbitrators had received an intimation that the
solicitorship of the defendant’s company would be offered
him and after the finding the offer was made and accepted,
was, likewise, held fatal. The authorities were thoroughly
reviewed by Rose J. and at p. 654 he quotes from Redman’s
Law of Awards:

It cannot be too strongly impressed upon arbitrators that the first
great requisite in persons occupying that post is judicial impartiality and
freedom from bias.

And from the same work quoting Lord Hardwicke:

In a matter of so tender a nature, even the appearance of evil is to
be avoided.

In Vineberg v. The Guardian Fire Assurance Co. (4),
where one of the arbitrators was a canvassing agent for an
agent of the defendants, the award was invalidated.

In Township of Burford v. Chambers (5), a barrister had
acted as counsel for the husband of one of the parties
indicted for obstructing an alleged highway claimed by his

(1) (1879) 12 NS.R. 501. (3) (1888) 16 O.R. 639.

(2) (1886) 14 O.AR. 213. (4) (1892) 19 O.AR. 293.
(5) (18%4) 25 O.R. 663.
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wife to be her property and had written a letter concerning
the matter as solicitor for both husband and wife. In an
arbitration between the wife and the municipal corporation
in which the highway was situated, the barrister was held
incompetent.

In Eckersley v. The Mersey Docks and Harbour Board
(1), Lord Esher M.R. at p. 671 said:

But that cannot be the case here, because both parties have agreed
that the engineer, though he might be so suspected (of being biased in
favour of the party whose servant he was) shall be the arbitrator. A
stronger case than that must, therefore, be shewn. It must, in my opinion
be shewn, if not that he would be biassed, that at least there is a
probability that he would be biassed.

In the case of Albert v. Spiegelberg (2), the Supreme
Court held an attorney at law who was an office associate
of a party to a submission to be ineligible to act.

In Inre Hatg and the L. & N. & G.W. Ry Co. (3), Wright
J. concluded by saying:

I do feel, however, that it is very desirable that persons who are asked
to act as umpires in such cases should inform the parties or their arbitrators
of any facts which might prevent their assenting to their acting as
umpires.

In Proctor v. Williams (4), 8 C:B. (N.S.) 386, Erle C.J.
said:

It is of the essence of these transactions that the parties should be
satisfied that they come before an impartial tribunal.

Finally, in R. and A. Clout and Metropolitan Ry Co. (5),
Stephen J. at p. 143 had this to say:

I do not for one moment say that Mr. Whichcord did anything that
was wrong (he had acted as a witness pending the arbitration for one
of the parties in other cases of expropriation) and I wish particularly to
guard myself against saying anything that might convey that idea, but
I think it is unfortunate that his position was not made known. I think
Mr. Young would not then have agreed to him as umpire, and I think
he would have been quite right.

These authorities illustrate the nature and degree of busi-
ness and personal relationships which raise such a doubt of
impartiality as enables a party to an arbitration to chal-
lenge the tribunal set up. It is the probability or the
reasoned suspicion of biased appraisal and judgment,

(1) (1894) 2 Q.B. 667. (4) (1860) 8 CB. (N.S.)) 385

(2) (1932) 146 (N.Y.) Misec. 811. at 388.
(3) [1896] 1 Q.B. 649. (5) (1882) 46 L. T.R. (NS, 141
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unintended though it may be, that defeats the adjudication
at its threshold. Each party, acting reasonably, is entitled
to a sustained confidence in the independence of mind of
those who are to sit in judgment on him and his affairs.

Especially so is this the case where he has agreed to the
person selected. The Court of Appeal took the view that
“from that circumstance alone” (the joint ownership of
the property) “it is not to be inferred that the arbitrator
would not act in an entirely impartial manner, and there is
no evidence before us that he did not in fact act in an
impartial manner.” But as the facts show, it is not merely
a case of joint ownership. Nor is it that we must be able
to infer that the arbitrator “would not act in an entirely
impartial manner”; it is sufficient if there is the basis for a
reasonable apprehension of so acting. I think it most
probable, if not indubitable, that had the facts been dis-
closed to Szilard, he would have refused, and justifiably, to
accept Sommer.

It is contended that he waived his right to do so by con-
tinuing the arbitration after learning of the association, but
the evidence does not support this. He had heard a rumour
of land dealing between Szasz and Somner but it was vague
and quite insufficient to justify repudiation of the proceed-
ings; and he did not learn the actual facts until after the
award. '

It is likewise impossible to place on Szilard the responsi-
bility for the non-disclosure. He had been assured in effect
that Sommer was free from factors that might influence his
judgment or cause Szilard to reject him, and it would be
agking too much to require him to catechize either Szasz or
Sommer in order to verify that assurance. The details of
the relationship should have been volunteered by Szasz.

I would, therefore, allow the appeal and restore the judg-
ment of Aylen J. with costs in this Court: the respondent
will have his costs of the day on the adjournment of the
hearing.

Appeal allowed with costs.

Solicitor for the appellant: E. J. Isaac.

Solicitors for the respondent: Harris & Rubenstein.
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WALTER G. HUNT (Defendant) ......... APPELLANT;
AND

ETHEL HUNT (Plamntiff) ................ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Judgment—Pleading—Practice—Mutually inconsistent remedies—Judgment
on covenant to pay in a mortgage bar to judgment for money had and
recetved thereon.

The respondent sued her husband, the appellant, and the mortgagor in a
mortgage of which she was the mortgagee, to secure an accounting of
moneys she alleged had been paid by the mortgagor to her husband
on account of the mortgage, the purported discharge of which she
alleged was a forgery. She also claimed a judgment for the amount
of the mortgage and accrued interest against the defendants or such
as should be found liable. The appellant pleaded that he himself had
advanced the moneys and that the respondent had signed the dis-
charge|and received the proceeds which she had invested in a rooming
house. By way of counter-claim he alleged that in consideration of
the discharge of the mortgage by the respondent he had advanced her
the money to purchase an interest in the rooming house and, in the
alternative, that if he owed her anything on account of the mortgage
then she held such interest subject to a resulting trust in his favour.
The mortgagor pleaded that the mortgage was a building mortgage
that had been obtained from the appellant and that all dealings with
respect to it had been with the appellant and all monies advanced
had been repaid to him and that the discharge of the mortgage had
been delivered by him. The trial judge found that it was the inten-
tion of the appellant to make a gift of the mortgage and the moneys
thereby secured to the respondent and that her purported signature
to the discharge was a forgery. He directed that the respondent
recover from the appellant and the mortgagor the amount advanced
on the mortgage and interest; that the mortgagor be entitled to
recover by way of indemnity from the appellant any amount the
mortgagor might be called to pay upon the judgment, and that the
counter-claim be dismissed. In an appeal to the Court of Appeal for
Ontario the appellant raised no question as to the judgment for
indemnity in favour of the mortgagor and on appeal to this Court
did not make the mortgagor a party to the appeal.

Held: That under the circumstances this Court has no jurisdiction to
interfere with the respondent’s judgment against the mortgagor, or
with mortgagor’s judgment for indemnity against the appellant, but
that the respondent could not have judgment against both the
mortgagor and the appellant. By taking judgment against th2
mortgagor she had of necessity asserted as against him that the
moneys paid by him to the appellant were not paid on account of
the mortgage, and she could not be heard to assert as aganst
the appellant that they were so paid. Allegans contraria non est
audiendus. M. Brennen & Sons Mfg. Co. v. Thompson 33 OL.R.
465 at 469 approved.

*PresexT: Kerwin C.J. and Rand, Estey, Locke and Cartwright JJ.
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APPEAL from the judgment of the Court of Appeal for
Ontario affirming the judgment of the trial judge, LeBel J.,
maintaining the respondent’s action and dismissing the
appellant’s counter-claim.

0. J. D. Ross for the appellant.
R. E. Holland and E. B. Lawson for the respondent.

The judgment of the Court was delivered by:

CartwricHT J.:—This action was brought by the respon-
dent against the appellant, who is her husband, George C.
Hunt, who is her son, Charles Rich and Ethel Rich. By an
Indenture of mortgage, dated 1st of September, 1942,
Charles Rich and Ethel Rich mortgaged a property in
Toronto, of which they are joint owners, to the respondent.
This mortgage is expressed to be made in consideration of
$4600 and bears interest at 5 per cent.

The making of the mortgage was arranged between the
appellant and Charles Rich and there is a conflict in the
evidence as to what amount was actually advanced on the
mortgage. The learned trial judge found that a total of
$3147 was advanced and this finding was affirmed in the
Court of Appeal. Counsel for the appellant contended
that this finding is so clearly contrary to the evidence that
it should be set aside notwithstanding that there are con-
current findings of fact against the appellant, but for
reasons which will appear I do not find it necessary to
determine this question.

All the moneys that were advanced on the mortgage were
admittedly those of the appellant, but, on conflicting evi-
dence, the learned trial judge has found that it was the
intention of the appellant to make a gift of the mortgage
and the moneys thereby secured to the respondent. This
finding was affirmed in the Court of Appeal and, in my
opinion, it cannot be disturbed.

It is established that whatever amount was advanced on
the mortgage was repaid in full by Charles Rich to the
appellant. While Charles Rich must be taken to have
known that the respondent was the mortgagee named in
the mortgage he had no dealings with her personally. He
dealt only with the appellant. Some time after these repay-
ments had been completed a document, purporting to be a

1954
S
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195 discharge of the mortgage signed by the respondent, was

—

Hunt delivered to Charles Rich, and was registered. On con-

Howp ficting evidence the learned trial judge has found that the
Carturiaht J respondent did not sign this document and that the signa-

—— " ture to it is forged. This finding was affirmed in the Court
of Appeal and on the evidence it cannot be interfered with.

After discovering that the document purporting to be a
discharge had been registered the respondent brought this
action. In her Statement of Claim she alleges that Charles
Rich and Ethel Rich made the mortgage to her, that she
had never executed a discharge, that the appellant and
George C. Hunt had conspired to defraud her of the pro-
ceeds of the mortgage and to forge her name to the dis-
charge, and that she had at no time received any part of the
money secured by the mortgage of which she had always
been the owner. In her prayer for relief she claims:

(a) An accounting of the monies paid by the Defendants Charles Rich
and Ethel Rich or either of them on account of the Mortgage
referred to in paragraph 3 above.

(b) An accounting of the monies received by the Defendants Walter
G. Hunt and George C. Hunt or either of them on account of
the Mortgage referred to in paragraph 3 above.

(¢) For a declaration that the signature purporting to be the signature

of the Plaintiff on the Discharge of Mortgage referred to in
paragraph 4 above is not the signature of the Plaintiff.
For a declaration that the Defendants Walter G. Hunt and
George C. Hunt combined, conspired, confederated and agreed
each with the other to defraud the Plaintiff of the proceeds of
the said Mortgage and to forge the name of the Plaintiff to the
Discharge referred to in paragraph 4 above.

(d

~

(e) For Judgment for the amount of the said Mortgage and for ail
interest accrued thereon from the date thereof to Judgment
against the Defendants or such of them as are found liable, by
this Honourable Court, to the Plaintiff for payment of the
amount of the said Mortgage and the said interest as aforesaid.

(f) The costs of this action.

(g) Such further and other relief as to this Honourable Court may
seem just and meet.

The appellant and George C. Hunt joined in their
defence, pleading that all money advanced on the mortgage
was the property of the appellant, that the discharge was in
fact signed by the respondent, that the respondent in fact
received the proceeds of the mortgage for her own use and
invested them In a rooming house at 57 Glen Road,
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Toronto, and that the action should be dismissed. The  195¢

appellant counter-claimed alleging in part: Hoxt

8. In or about the month of December 1946 the plaintiff applied to HUU\"T

this defendant for sufficient money to pay for her interest in said rooming
house and in consideration of the discharge of mortgage No. 46109EO this Cartwrxght J.
defendant gave her the money.

9. In the alternative the plaintiff used the proceeds of said mortgage
and other money given to her by this defendant to purchase her interest
in said rooming house, and this defendant did not intend to and did not
in fact give her a separate gift of the purchase price for her interest in
said rooming house.

10. As a matter of law this defendant says that it is not equitable
for the plaintiffi to have the proceeds of said mortgage and to retain her
interest in said rooming house and that if he owes the plaintiff anything
on account of said mortgage then the plaintiff holds and has held her
interest in said rooming house subject 40 a resulting trust in favour of
this defendant.

11, In event that it is held that this defendant owes the plaintiff
anything upon or with regard to said mortgage, then this defendant
claims:

(1) A declaration that the plaintiff holds and has held her interest
in 57 Glen Road in trust for him.
(2) An accounting of the rents and profits from the plaintiff’s

interest in 57 Glen Road from the date when the plaintiff acquired .
same,

The defendants, Charles Rich and Ethel Rich joined in
their defence, pleading that the mortgage was obtained from
the appellant, that it was a building mortgage and that all
dealings with respect to it were had with the appellant, that
all moneys advanced had been repaid to the appellant and
that a discharge had been delivered to them by the appel-
lant. Paragraphs 5 and 6 of their Statement of Defence are
as follows:

5. In the event that this court should hold that the Defendant Walter
G. Hunt was not a proper person to be paid or entitled to receive the
monies to obtain the Discharge of the said Mortgage, then these Defendants
claim over against the Defendant Walter G. Hunt for the monies so paid.

6. However, in the event that this Court hold that the Discharge of
the said Mortgage is for any reason defective, then these Defendants ask
that proper Discharge of the said Mortgage should be given to them
since the Mortgage monies have been paid in full.

Issue was joined on these pleadings. The record does not
indicate that any notice of the claim for indemnity, set out
in paragraph 5 quoted above, was issued pursuant to rule
170 of the Ontario Rules of Practice or that any motion was
made for directions as to how the question of the appellant’s
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1954 liability to indemnify Rich was to be determined; but pre-

Hont sumably the proper practice was followed, as no objection
Howr Seems to have been raised at any stage of the proceedings

Cartoright 7. to this claim being dealt with by the learned trial judge.

— At the conclusion of the trial the learned trial judge
delivered his judgment directing that the plaintiff recover
from the appellant and Charles Rich the sum of $3147 with
interest thereon at 5 per cent from the 1st of September,
1942, until the date of the judgment making a total of
$4729.98 and costs.

Paragraph 3 of the formal judgment reads as follows:

3. AND THIS COURT DOTH FURTHER ORDER AND
ADJUDGE that if the defendant Charles Rich do pay to the Plaintiff
any portion of the plaintiff’s judgment for $4,729.98 as aforesaid, or for
costs as aforesaid, then the said defendant Charles Rich shall recover
by way of indemnity from the defendant Walter G. Hunt any such
amount that he has so paid.

The action as against George C. Hunt and Ethel Rich
was dismissed without costs and the counter-claim of the
appellant was dismissed with costs.

From this judgment the appellant appealed to the Court
of Appeal for Ontario. No other party appealed. The
notice of appeal was directed to Charles Rich and Ethel
Rich as well as to the respondent but it raised no question
as to the judgment for indemnity given in favour of the
defendant Charles Rich. The appeal was dismissed with
costs. The appellant then appealed to this Court but did
not make Charles Rich a party to the appeal.

Under these circumstances it would appear that this
Court has no jurisdiction to interfere in any way with the
respondent’s judgment against Rich or with the judgment
for indemnity which Rich holds against the appellant. It is
for this reason that I do not think that any useful purpose
would be served by examining the evidence with a view to
determining whether it supports the finding of fact as to the
amount of money advanced on the mortgage; and it
becomes equally purposeless to consider the propriety of
the award of interest. The liability of Rich to pay the
$4729.98 to the respondent and that of the appellant to
indemnify Rich have become res judicata by a judgment
from which no appeal has been taken.
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We were informed by counsel that the question whether
the respondent could hold at the same time a judgment
against Rich for payment of all the moneys secured by the
mortgage and a judgment against the appellant for the
same amount was raised for the first time in this Court. It
is dealt with in the following terms in the appellant’s
factum:

It is not clear how Walter G. Hunt and Charles Rich can be liable in
the same degree. If the husband was the agent of the wife to receive the
money then payment to him was good payment. If the husband was not
the agent of the wife then payment to him was no payment and the
mortgagor is liable to pay again. But if he was not the agent for the
wife then the husband has done her no wrong.

This point was argued before us and counsel were given
permission to file supplementary memoranda dealing with
it. These have now been filed and it is clear that the
respondent 1s maintaining and relying upon her judgment
against Rich as she is entitled to do. In the result her
mortgage remains a valid charge and she will be entitled
to collect the amount of the judgment from Rich who, in
turn, will be entitled to collect indemnity from the appel-
lant. While the formal judgment at the trial did not so
provide, the respondent will, of course, be bound to give a
discharge of the mortgage upon receiving payment in full
of her judgment against Rich.

In my view the respondent cannot have judgment against
both Rich and the appellant. This is not on the theory that
all her rights of action are merged in her judgment against
Rich. Her cause of action (if any) against the appellant is
not the same as her cause of action against Rich. Her
cause of action against the latter is, as set out in paragraph
(e) of her prayer for relief quoted above, for payment
pursuant to the covenant in the mortgage. This she has
successfully maintained for the full amount of the moneys
advanced on the mortgage and interest. Having done so, I
find it difficult to discern any cause of action remaining in
her against the appellant.

In his supplementary memorandum counsel for the
respondent submits that she has a right of action against the
appellant for conversion of the mortgage. Leaving aside
the question whether a mortgage is capable of being con-
verted, this submission fails on the facts. The respondent

13
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1954 holds the mortgage as security on the lands of Rich and has

Hoxt Judgment against him for all the moneys thereby secured.
Honr She has suffered no damage by the alleged conversion.
Cartwright J, Alternatively, it is suggested that she has a right of action
— against the appellant to recover the moneys paid to him by
Rich in purported payment of the moneys secured by the
mortgage as money had and received. In my view it was
open to the respondent to assert such a cause of action
against the appellant upon the facts, as they have been
found, that she was the owner of the mortgage, that the
appellant received from Rich moneys intended by the latter
to be payments on the mortgage and retained such moneys.
But the respondent by taking the judgment in this action
which she holds against Rich has of necessity asserted as
against him that the moneys which Rich paid to the appel-
lant were not paid on account of the mortgage, and she can-
not be heard to assert as against the appellant that they
were so paid. Allegans contraria non est audiendus. The
respondent having taken and maintained the position that
no moneys have been paid on account of the mortgage can-
not maintain an action against the appellant for having had
and received such moneys. It is only if the moneys paid
by Rich are regarded as paid on account of the mortgage
that the appellant can be said to have received them to the
use of the respondent. If they are treated, as the respon-
dent treats them, as not being paid on account of the
mortgage, then the appellant has received them, not to her
use, but to that of Rich, and it is Rich who has the right of
action against the appellant for the moneys so had and
received by him. This right of action Rich asserted in his
claim for indemnity and he has been granted judgment on

it. .

An alternative way of expressing the matter is that, on
learning the facts, the respondent was entitled to affirm or
deny that the appellant had received the moneys from Rich
as her agent; if she so affirmed then the payments extin-
guished the mortgage; if she denied the agency then the
mortgage remained unaffected. By taking her judgment
against Rich she adopted the latter course.
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The principle which, in the circumstances of this case,
prevents a court allowing a judgment against both Rich and
Hunt is stated by Riddell J.A., giving the unanimous judg-
ment of the Court of Appeal of Ontario, in M. Brennen &
Sons Mfg. Co v. Thompson (1):

. . . As they (ie, the causes of action) are different, the judgment.
on one does not merge the other; if and when the one transit in rem
judicatam, the other is wholly unaffected. It is not on the principle of
merger that the Court would not allow a judgment against both, but on
the principle that the Court could not allow a plaintiff to have two judg-
ments based on two contradictory and inconsistent sets of facts.

In my view the respondent’s judgment against the appel-
lant in the action cannot stand.

As to the counter-claim I do not find it possible, on
the evidence, to interfere with the concurrent findings of
fact below that the moneys paid by the appellant to the
respondent to be used by her in connection with her room-
ing house venture were gifts to her; and consequently the
appeal so far as it relates to the counter-claim fails.

There remains the question of costs. In my view the
respondent was entitled to proceed against both the appel-
lant and Charles Rich as the latter took the position that
the payments made by him to the appellant were, in the
circumstances, payment to the respondent. She had alter-
native claims, one against Rich and one against the appel-
lant, and was entitled under the rules to join them in one
action. When, however, the litigation reached the point of
judgment I think that the respondent was bound to choose
against which of the two she would take judgment and it is
now plain that, if she cannot have judgment against both,
she has decided to maintain her judgment against Rich. In
my view, the Court should, of its own motion, have refused
- to give a judgment against both of these parties and there
is no doubt that the point should have been raised by the
appellant at an earlier stage. On the whole, I think the
proper course is to allow the respondent her costs of the
action up to the conclusion of the trial and that otherwise
the costs should follow the event.

The appeal in so far as it relates to the judgment in the
action should be allowed and the action, as against the
appellant, dismissed. The respondent is entitled to recover

(1) (1915) 33 O.L.R. 465 at 469.
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194 from the appellant her costs of the action up to the con-

———

Huxt clusion of the trial in so far as they were increased by the
v appellant being made a defendant. The appellant is

Hux~t
Cartorht g entitled to recover his costs in the Court of Appeal and in
TP this Court, so far as they relate to the action, from the
respondent. The dismissal of the counter-claim is affirmed
and the respondent is entitled to her costs in the Court of
Appeal and in this Court in relation thereto.
Appeal allowed and action as against appellant dismissed.
Counter-claim dismissed.
Solicitors for the appellant: Kennedy & Ross.
Solicitors for the respondent Hughes, Agar, Amys &
Steen.
1954  QOVILA BOUCHER ...................... APPELLANT;
——
*Nov.5,8
*Dec. 9 AND
’ HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law—Murder—Alleged misdirection on doctrine of reasonable
doubt and circumstantial evidence—Alleged inflammatory language by
Crown counsel to jury—Criminal Code, ss. 1014(2), 1025.

The appellant was found guilty of murder. His appeal to the Court of
appeal was unanimously dismissed. He now appeals to this Court, by
special leave, on grounds of misdirection with reference to reasonable
doubt, c1rcumstant1al evidence and inflammatory language used by
Crown counsel in his address to the jury.

Held (Taschereau and Abbott JJ. dissenting), that the appeal should be
allowed, the conviction quashed and a new trial ordered.

1. There was no misdirection in the trial judge’s charge with respect to
the doctrine of reasonable doubt.

Per Kerwin ‘CJ., Kellock, Estey, Locke, Cartwright and Fauteux JJ.:
Difficulties would be avoided if trial judges would use the well
known and approved adjective “reasonable” or “raisonnable” when
describing that doubt which is sufficient to require the jury to return
a verdict of not guilty.

*Presext: Kerwin CJ. and Taschereau, Rand, Kellock, Estey, Locke,
Cartwright, Fauteux and Abbott JJ.
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2. There was misdirection by the trial judge with reference to the rule as
to circumstantial evidence. Neither the language of Rez v. Hodge
((1838) 2 Lewin C.C. 227) nor anything remotely approaching it was
used.

Per Xerwin C.J. and Estey J.: Even though expressions other than the
ones used in the Hodge case are permissible, a trial judge should use
the well settled formula and so obviate questions arising as to what
is its equivalent.

3. Crown counsel exceeded his duty when he expressed in his address by
inflammatory and vindictive language his personal opinion that the
accused was guilty and left with the jury the impression that the
investigation made before the trial by the Crown officers was such
that it had brought them to the conclusion that the accused was
guilty.

It is improper for counsel for the Crown or the defence to express his
own opinion as to the guilt or innocence of the accused. The right of
the accused to have his guilt or innocence decided upon the sworn
evidence alone uninfluenced by statements of fact by the Crown
prosecutor, is one of the most deeply rooted and jealously guarded
principles of our law.

4. Per Kerwin CJ., Rand, Kellock, Estey, Cartwright and Fauteux JJ.:
It could not be safely affirmed that had such errors not occurred the
verdict would necessarily have been the same.

Per Locke J.: There was a substantial wrong and consequently s. 1014(2)
of the Code had no application.

Per Taschereau and Abbott JJ. (dissenting): As the verdict would have
necessarily been the same there had been no substantial wrong or mis-
carriage of justice.

APPEAL from the judgment of the Court of Queen’s
Bench, appeal side, province of Quebec (1), affirming the
appellant’s conviction on a charge of murder.

A. E. M. Maloney, Q.C. and F. de B. Gravel for the
accused.

P. Miquelon and P. Flynn for the respondent.

The judgment of Kerwin C.J. and Estey J. was delivered
by:—
Tue CuIier Justice:—The first question of law upon
which leave to appeal to this Court was granted is:—
(1) Were the jury misdirected by the learned trial judge
with reference to the doctrine of reasonable doubt?
The trial judge, in my view, did not misdirect the jury,
but the difficulties occasioned by what he did say would
not arise if trial judges would use the well-known and

(1) QR. [19541 Q.B. 592.
52713—2
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approved word “reasonable” or “raisonnable” when describ-
ing that doubt which is sufficient to enable a jury to return
a verdict of not guilty.

There was clear misdirection by the trial judge with
respect to the second question of law which the appellant
was permitted to raise:—

(2) Were the jury misdirected by the learned trial judge
with reference to the rule as to circumstantial
evidence?

The evidence against the appellant was entirely circum-
stantial. “In such cases”, as this Court pointed out in The
King v. Comba (1), “by the long settled rule of the com-
mon law, which is the rule of law in Canada, the jury,
before finding a prisoner guilty upon such evidence, must
be satisfied not only that the circumstances are consistent
with a conclusion that the eriminal act was committed by
the accused, but also that the facts are such as to be incon-
sistent with any other rational conclusion than that the
accused is the guilty person”. This, of course, is based upon
the decision in Rezx v. Hodge (2); and, while we stated in
McLean v. The King (3), “There is no single exclusive
formula which it is the duty of the trial judge to employ.
As a rule he would be well advised to adopt the language
of Baron Alderson or its equivalent.”, in this case neither
that language, nor anything remotely approaching it was
used. Even though, according to the judgment in McLean,
other expressions might be permitted, the experience of the
Courts in Canada in the last few years justifies a further
warning that a trial judge should use the well settled
formula and so obviate questions arising as to what is its
equivalent. Because of the misdirection in this case, the
conviction cannot stand, unless the Court, exercising the
power conferred upon it by s.s. 2 of s. 1014 of the Criminal
Code, considers that there has been no substantial wrong
or miscarriage of justice.

Before dealing with that problem, it is well to set out the
third question of law which the appellant was allowed to
argue:—

(3) Was the appellant deprived of a trial according to

law by reason of the fact that the crown counsel used
inflammatory language in his address to the jury?

(1) [1938] S.CR. 396. (2) (1838) 2 Lewin C.C. 227.
(3) [19331 S.C.R. 688 at 690.
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It is the duty of erown counsel to bring before the Court
the material witnesses, as explained in Lemay v. The King
(1). In his address he is entitled to examine all the evid-
ence and ask the jury to come to the conclusion that the
accused is guilty as charged. In all this he has a duty to
assist the jury, but he exceeds that duty when he expresses
by inflammatory or vindictive language his own personal
opinion that the accused is guilty, or when his remarks
tend to leave with the jury an impression that the investiga-
tion made by the Crown is such that they should find the
accused guilty. In the present case counsel’s address
infringed both of these rules.

I now turn to s.s. 2 of s. 1014 of the Code. The test to be
applied was laid down in Schmidt v. The King (2): “that
the onus rests on the crown to satisfy the Court that the
verdict would necessarily have been the same”. While I
am inclined to the view that that test has been met, I
understand that several members of the Court think other-
wise and, therefore, under the circumstances of this case,
I will not record a dissent.

The judgment of Taschereau and Abbott JJ. (dissenting)
was delivered by :—

Tascuereau, J.:—L’appelant a été accusé d’avoir
assassiné un nommé Georges Jabour Jarjour, & St-Henri,
comté de Lévis, le 3 juin 1951, et a été trouvé coupable de
meurtre & la suite d’un procés devant le jury, présidé par
I'honorable Juge Albert Sévigny. La Cour du Banc de la
Reine (3) a unanimement confirmé ce verdict. Apres avoir
obtenu la permission de P’honorable Juge Kellock de la
Cour Supréme du Canada, Vappelant a inscrit la présente
cause devant cette Cour. Ses griefs d’appel sont les
suivants:—

1. Le juge dans son adresse aux jurés, ne les a pas 1égale-
ment instruits sur la doctrine du doute raisonnable.

2. La régle qui doit étre suivie dans le cas de preuve cir-
constantielle n’a pas été suffisamment expliquée.

3. Lfaccusé n’a pas obtenu un procés équitable eu égard
aux faits de la cause, étant donné que l'avocat de la
Couronne, dans son adresse aux jurés, a fait usage d’un
langage enflammeé.

(1) [1952]1 1 SC.R. 232. (2) [1945]1 S.C.R. 438 at 440.
(3) QR. [1954]1 Q.B. 592,
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Je suis d’opinion que le premier motif d’appel n’est pas
fondé. TUn résumé de ce que le président du tribunal a
exprimé & maintes reprises sur le doute que peuvent entre-
tenir les jurés, se trouve dans lextrait suivant de son
adresse:—

Si la Couronne ne prouve pas le fait, le crime, de facon & établir une
certitude morale, une certitude qui donne la conviction & lintelligence, une
certitude qui satisfait la raison et dirige le jugement & rendre, et que les
jurés ont un doute sérieux sur la culpabilité de l'accusé, c’est leur devoir
et ils sont obligés de donner le bénéfice de ce doute & Paccusé et de le
déclarer non coupable.

Evidemment, le jury a nécessairement compris par ces
mots, qu’il devait étre satisfait de la culpabilité de Paccusé,
au deld d’'un doute raisonnable. Sinon, ce dernier devait
en avoir le bénéfice et étre déclaré non coupable.

Le second grief est plus sérieux. Depuis au dela de cent
ans, la régle concernant la direction qui doit étre donnée
aux jurés lorsqu’il s’agit de preuve circonstantielle, a été

’ ] 3 ’
posée dans la cause de Hodge (1). S’adressant aux jurés,
le Baron Alderson s’est exprimé ainsi:

That before they could find the prisoner guilty they must be satisfied,
not only that those circumstances were consistent with his having com-~
mitted the act, but they must also be satisfied that the facts were such as
to be inconsistent with any other rational conclusion than that the prisoner
was the guilty person.

Cette jurisprudence a depuis été suivie, et il suffit de
référer aux causes suivantes pour se convaincre qu’elle a
été constante:—(Wills on Circumstantial Evidence (7th
ed. pp. 320 and 321) Rezx. v. Natanson (2), Rez. v. Francis
and Barber (3), Rex. v. Petrisor (4), MacLean v. The
King (5).

Malgré que les tribunaux se sont montrés tres séveres sur
la nécessité qu’il y a d’instruire le jury dans le sens indiqué
dans la cause de Hodge, il ne s’ensuit pas que la formule soit
sacramentelle, et que l'accusé aura droit & un nouveau
proces si les termes exacts ne sont pas employés. (MacLean
v. The King supra) Ce serait exiger un trop grand forma-
lisme, et le droit criminel ne va pas jusque la. Il faut
cependant retrouver dans les paroles du juge au proces, au
moins Iéquivalent, qui fera comprendre aux jurés que dans

(1) (1838) 2 Lewin CC. 227. (3) (1929) 51 C.C.C. 351.

(2) (1927) 48 C.C.C. 171. (4) (1931) 56 C.C.C. 390.
(5) 119331 S.C.R. 690.
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une cause comme celle qui nous occupe, ou la preuve est Eff
circonstantielle, pour trouver un accusé coupable, ils doivent Bovcaer
étre satisfaits non seulement que les circonstances sont g Querx
compatibles avec sa culpabilité, mais gu'elles sont aqusst  ~—

. . . . Taschereau J.
mcompatibles avec toute autre conclusion rationnelle. —

Malheureusement, ’équivalent de cette directive qui doit
étre nécessairement donnée, ne ’'a pas été. Le savant
président du tribunal a bien attiré 'attention du jury sur
la preuve circonstantielle; il leur a bien dit qu’elle devait
étre forte et convaincante, mails il n’a pas, a mon sens,
expliqué la véritable doctrine que j’ai citée plus haut et
qu’exige la loi.

L’appelant prétend enfin que la procureur de la Couronne,
au cours de son adresse au jury, a fait usage d’'un langage
enflammé en faisant appel & leurs passions, avec le résultat
qu’ils auraient été entrainés & ne pas juger cette cause
comme des hommes raisonnables.

La situation qu’occupe l’avocat de la Couronne n’est pas
celle de ’avocat en matiere civile. Ses fonctions sont quasi-
judiciaires. Il ne doit pas tant chercher & obtenir un ver-
dict de culpabilité qu’a assister le juge et le jury pour que
la justice la plus compléte soit rendue. La modération et
Pimpartialité doivent toujours étre les caractéristiques de
sa conduite devant le tribunal. Il aura en effet honnéte-
ment rempli son devoir et sera & ’épreuve de tout reproche
si, mettant de c6té tout appel aux passions, d'une fagon
digne qui convient & son role, il expose la preuve au jury
sans aller au dela de ce qu’elle a révélé.

Je suis donc d’opinion qu’en ce qui concerne les directives
du président du tribunal, relatives & la preuve circonstan-
tielle, il y a eu erreur de droit. Je crois également, aprés
avoir analysé I'adresse au jury du procureur de la Couronne,
quil y a eu exagérration de langage. Mais je ne crois pas
que ces deux motifs soient suffisants pour ordonner un
nouveau procés. I’article 1014 du Code Criminel est ainsi
rédigé, et je pense que dans les circonstances de cette cause,
il doit trouver toute son application:

1014. A Paudition d’un pareil appel d’un jugement de culpabilité, la
cour d’appel doit autoriser le pourvoi, si elle est d’avis
a) Qu'il y a lieu d’infirmer le verdict du jury pour le motif qu’il est
injuste ou non justifié par la preuve; ou
b) Quiil y a lieu d’annuler le jugement du tribunal & cause d’une
décision erronée sur un point de droit; ou
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1954 ¢) Que, pour un motif quelconque, il y a eu déni de justice; et
d) Dans tout autre cas, la cour doit renvoyer Pappel.
BoUCHER Y ppe
v. 2. La cour peut aussi renvoyer l'appel si, malgré son avis que lappel

THE QUEEN [ourrait &tre décidé en faveur de Pappelant, pour l'un des motifs sus-

Taschereau J. mentionnés, elle est aussi d’avis qu’il ne s’est produit aucun tort réel ou

— déni de justice.

I1 ne me parait pas utile d’analyser les faits que la preuve
a révélés au cours du procés. Il sera suffisant de dire
qu’a sa lecture, je me suis convaincu que méme si la direc-
tive du juge eut été conforme a la loi, et si le procureur de
la Couronne eut fait usage d’un langage plus modéré, le
verdict aurait été nécessairement le méme. Je suis satisfait
qu’il n'y a eu aucun déni de justice et que 'accusé n’a subi
aucun tort réel. Gouin v. The King (1) ; Stirland v. Direc-
tor of Public Prosecutions (2); Schmidt v. The King (3).

Je rejetterais 'appel.

Ranp J.:—Three grounds of appeal were taken: an error
in the charge as it dealt with the burden of proof on the
Crown; a failure to give an instruction on the test required
for circumstantial evidence; and certain statements of
Crown counsel in his address to the jury.

The first ground can be disposed of shortly. The words
objected to were “hors de tout doute sérieux”. Whatever
difference there is between this and the usual formula was
swept away by subsequent language with which the jurors
were at least more familiar: they must have “une absolue
certitude de la vérité de laccusation qu’ils ont a juger”;
other expressions were to the same effect. The instruction,
as a whole, was more favourable to the accused than is
customary.

The rule as to the sufficiency of proof by circumstances is
that the facts relied on must be compatible only with guilt
and admittedly no instruction of that nature expressly or in
substance was given. The purpose of the rule is that the
jury should be made alive to the possibility that the mate-
rial facts might be given a rational explanation other than
that of items plotting the course of guilty action. I think it
should have been given, and I cannot say that the charge as
a whole supplied its omission.

(1) 119261 S.C.R. 539. (2) [1944] AC. 315.
N (3) [1945] S.C.R. 440.
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There are finally the statements of counsel, which I con-
fine to those dealing with the investigation by the Crown
of the circumstances of a crime:

C’est le devoir de la Couronne, quand ume affaire comme celle-13
arrive, n'importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avee
nos experts on en vient & la conclusion que 'accusé n’est pas coupable ou
qu’il y a un doute raisonnable, c’est le devoir de la Couronne, messieurs,
de le dire ou si on en vient & la conclusion qu’il n’est pas coupable, de
ne pas faire d’arrestation. Iei, c’est ce qu’on a fait.

Quand la Couronne a fait faire cette preuve-13, ce nest pas avec
Pintention d’accabler l'accusé, c’était avec l'intention de lui rendre justice.

Many, if not the majority of, jurors acting, it may be, for
the first time, unacquainted with the language and proceed-
ings of courts, and with no precise appreciation of the role
of the prosecution other than as being associated with gov-
ernment, would be extremely susceptible to the implications
of such remarks. So to emphasize a neutral attitude on the
part of Crown representatives in the investigation of the
facts of a crime is to put the matter to unsophisticated
minds as if there had already been an impartial determina-
tion of guilt by persons in authority. Little more likely to
colour the consideration of the evidence by jurors could be
suggested. Itis the antithesis of the impression that should
be given to them: they only are to pass on the issue and to
do so only on what has been properly exhibited to them in
the course of the proceedings.

It 1s difficult to reconstruct in mind and feeling the court
room scene when a human life is at stake; the tensions, the
invisible forces, subtle and unpredictable, the significance
that a word may take on, are sensed at best imperfectly.
It is not, then, possible to say that this reference to the
Crown’s action did not have a persuasive influence on the
jury in reaching their verdict. The irregularity touches one
of the oldest principles of our law, the rule that protects
the subject from the pressures of the executive and has its
safeguard in the independence of our courts. It goes to the
foundation of the security of the individual under the rule
of law. :

It cannot be over-emphasized that the purpose of a
criminal prosecution is not to obtain a conviction, it is to
lay before a jury what the Crown considers to be credible
evidence relevant to what is alleged to be a crime. Counsel
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have a duty to see that all available legal proof of the facts

Boucuer is presented: it should be done firmly and pressed to its
TaE Quees legitimate strength but it must also be done fairly. The

Rand 7.

role of prosecutor excludes any notion of winning or losing;
his function is a matter of public duty than which in civil
life there can be none charged with greater personal
responsibility. It is to be efficiently performed with an
ingrained sense of the dignity, the seriousness and the just-
ness of judicial proceedings.

The answer of the Crown dis that notwithstanding these
objectionable features, there has been no substantial mis-
carriage of justice; that the proof of guilt is overwhelming
and that the jury, acting judicially, must necessarily have
come to the same verdict.

Sec. 1014(2) of the Criminal Code provides that the
Court

may also dismiss the appeal if, notwithstanding that it is of opinion that
on any of the grounds above mentioned the appeal might be decided in
favour of the appellant, it is also of opinion that no substantial wrong

" or miscarriage of justice has actually occurred.

By sec. 1024 this Court, on an appeal, shall
make such rule or order thereon in affirmance of the conviction or for
granting a new trial, or otherwise, or for granting or refusing such appli-
cation, as the justice of the case requires . . .

It will be seen that under the former section the Court is
to exercise its discretion in the light of all the circumstances.
Appreciating to the full the undesirability, for many rea-
sons, of another trial, I find myself driven to conclude that
nothing short of that will vindicate the fundamental safe-
guards to which the accused in this case was entitled.

The conviction, therefore, must be set aside and a new
trial directed.

Locke J.:—1I 'have had the advantage of reading the
reasons to be delivered in this matter by my brother Cart-
wright. I agree with what he has said in regard to the first
and second questions of law. The failure to direct the jury
upon what may be called the rule in Hodge’s case appears
to me to be directly contrary to the unanimous decision of
this Court in Lizotte v. The King (1).

(1) [1951] S.C.R. 117.
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Upon the third question, I have this to say. It has
always been accepted in this country that the duty of per-
sons entrusted by the Crown with prosecutions in eriminal
matters does not differ from that which has long been
recognized in England.

In Regina v. Thursfield (1), counsel for the Crown stated
what he considered to be his duty in the following terms:
that he should state to the jury the whole of what appeared on the
depositions to be the facts of the case, as well those which made in favour
of the prisoner as those which made against her, as he apprehended his
duty, as counsel for the prosecution, to be, to examine the witnesses who
would detail the facts to the jury, after having narrated the circum-
stances in such way as to make the evidence, when given, intelligible to
the jury, not considering himself as counsel for any particular side or
party.

Baron Gurney, who presided, then said:

The learned counsel for the prosecution has most accurately con-
ceived his duty, which is to be assistant to the Court in the furtherance
of justice, and not to act as counsel for any particular person or party.

In Regina v. Ruddick (2), decided just after the passage
of Denman’s Act, Crompton J. said (p. 499):

I hope that in the exercise of the privilege granted by the new Act to
counsel for the prosecution of summing up the evidence, they will not
cease to remember that counsel for the prosecution in such cases are to
regard themselves as ministers of justice, and not to struggle for a con-
viction, as in a case at Nisi Prius—nor be betrayed by feelings of pro-
fessional rivalry—to regard the question at issue as one of professional
superiority, and a contest for skill and preeminence.

An article entitled “The Ethics of Advocacy”, written by
Mr. Showell Rogers, appears in Vol. XV of the Law Quart-
erly Review at p. 259, in which the cases upon this subject
are reviewed and discussed. Speaking of the principles
above referred to, the author says:

Any one who has watched the administration of the eriminal law in
this country knows how loyally—one might almost say how religiously—
this principle is observed in practice. Counsel for the Crown appears to
be anything rather than the advocate of the particular private prosecutor
who happens to be proceeding in the name of the Crown. When there
is no private prosecutor, and the proceedings are in the most literal sense
instituted by the Crown itself, the duty of prosecuting counsel in this
respect is even more strictly to be performed.

These are the principles which have been accepted as
defining the duty of counsel for the Crown in this country.

(1) (1838) 8 C. & P. 269. (2) (1865) 4 F. & F. 497.
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In Rex v. Chamandy (1), Mr. Justice Riddell, speaking
for the Ontario Court of Appeal, put it this way (p. 227):

It cannot be made too clear, that in our law, a criminal prosecution
is not a contest between individuals, nor is it a contest between the
Crown endeavouring to convict and the accused endeavouring to be
acquitted; but it is an investigation that should be conducted without
feeling or animus on the part of the prosecution, with the single view of
determining the truth.

In the last Edition of Archbold’s Criminal Pleading,
Evidence and Practice, p. 194, the learned author says
that prosecuting counsel should regard themselves rather
as ministers of justice assisting in its administration than
as advocates.

It is improper, in my opinion, for counsel for the Crown
to express his opinion as to the guilt or innocence of the
accused. In the article to which I have referred it is said
that it is because the character or eminence of a counsel is
to be wholly disregarded in determining the justice or other-
wise of his client’s cause that it is an inflexible rule of
forensic pleading that an advocate shall not, as such, express
his personal opinion of or his belief in his client’s case.

In an address by the late Mr. Justice Rose, which is
reported in Vol. XX of the Canadian Law Times at p. 59,
that learned Judge, referring to Mr. Rogers’ article, pointed
out a further objection to any such practice in the following
terms:—

Your duty to your client does not call for any expression of your belief
in the justice of his cause . . . The counsel’s opinion may be right or
wrong, but it is not evidence. If one counsel may assert his belief, the
opposing counsel is put at a disadvantage if he does not state that in his
belief his client’s cause or defence is just. If one counsel is well known
and of high standing, his client would have a decided advantage over his
opponent if represented by a younger, weaker, or less well known man.

In my opinion, these statements accurately define the
duty of Crown counsel in these matters.

An extract from one of the passages taken from the
address of counsel for the Crown by my brother Cartwright
reads:—

C’est le devoir de la Couronne, quand une affaire comme celle-la
arrive, n'importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avec
nos experts on en vient & la conclusion que l'accusé n’est pas coupable ou

(1) (1934) 61 C.C.C. 224.
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qu’ll y a un doute raisonnable, c¢’est le devoir de la Couronne, messieurs, de
le dire ou si on en vient & la conclusion qu’il n’est pas coupable, de ne pas
faire d’arrestation. Ici, c’est ce qu’on a fait.

These are statements of fact and not argument and, in
making them, counsel for the Crown was giving evidence.
The matters stated were wholly irrelevant and, had the
counsel in question elected to go into the witness box to
make these statements on oath, the proposed evidence
would not have been heard. In this manner, however, these
facts were submitted to the jury for their consideration.

The statements were calculated to impress upon the jury
the asserted fact that, before the accused had been arrested,
the Crown, with its experts, had made a thorough investiga-
tion and was satisfied that he was guilty beyond a reason-
able doubt. Introduced into the record in this manner,
there could be no cross-examination to test their accuracy.

The address of Crown counsel to the jury ended in this
manner ;—

On voit tous les jours des crimes encore plus nombreux que jamais, des
vols et bien d’autre chose, au moins celui qui vole & main armée ne fait
pas souffrir sa victime comme Boucher a fait souffrir Jabour. C’est un
crime révoltant d’un homme dans toute la force de I'Age, d’'un athléte
contre un vieillard de 77 ans qui n’est pas capable de se défendre. J’ai un
peu respect pour ceux qui volent quand au moins ils ont donné une
chance & leur victime de se défendre, mais j’ai aucune sympathie, aucune
et je vous demande de n’en pas avoir, aucune sympathie pour ces laches
qui frappent des hommes, des amis. Jabour n’était peut-8tre pas un ami,
mais ¢'était un voisin, du moins ils se connaissaient.

Lichement, & coups d’hache~—Et, si vous rapportez un verdict de
coupable, pour une fois ¢a me ferait presque plaisir de demander la peine
de mort contre lui. ’

The Crown prosecutor, having improperly informed the
jury that there had been an investigation by the Crown
which satisfied the authorities that the accused was guilty,
thus assured them on his own belief in his guilt and
employed language calculated to inflame their feelings
against him.

In Nathan House (1), where a conviction was quashed
on the three grounds of misreception of evidence, misdirec-
tion and the conduct of counsel, Trevethin, L.C.J., referring
to the fact that counsel for the Crown had made an appeal
to religious prejudice in his address to the jury, said that

(1) (1921) 16 C.AR. 49.
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the language complained of was highly improper and that
it was impossible to say that it could not have influenced
the jury.

In delivering the judgment of the House of Lords in
Mazwell v. Director of Public Prosecutions (1), Lord
Sankey, L.C. said in part (p. 176) :—

. it must be remembered that the whole policy of English criminal
law has been to see that as against the prisoner every rule in his favour
is observed and that no rule is broken so as to prejudice the chance of
the jury fairly trying the true issues.

The right of the accused in this matter to have his guilt
or innocence decided upon the sworn evidence alone,
uninfluenced by statements of fact by the Crown prosecutor
bearing directly upon the question of his guilt, and to have
the case against him stated in accordance with the fore-
going principles, were rights which may be properly
described, to adopt the language of the Lord Chancellor in
Mazwell’s case, as being two “of the most deeply rooted and
jealously guarded principles of our criminal law.”

The infringement of these rights was, in my opinion, a
substantial wrong, within the meaning of section 1014 (2)
of the Criminal Code, and accordingly that provision has no
application to this case: Makin v. Attorney General for
New South Wales (2); Allen v. The King (3); Northey v.
The King (4).

I would allow this appeal, set aside the judgment of the
Court of Appeal and the verdict at the trial and direct that
there be a new trial.

The judgment of Kellock, Cartwright and Fauteux JJ.
was delivered by

CartwrigHT J.:—This is an appeal from a unanimous
judgment of the Court of Queen’s Bench, Appeal Side (5),
pronounced on the 15th day of June, 1954, dismissing the
appeal of the appellant from his conviction on a charge of
murder at his trial before Sevigny C.J. and a jury on the
15th of January, 1954.

(1) (1934) 24 C.AR. 152. (3) (1911) 44 Can. S.C.R. 331.
(2) [1894] AC. 69, 70. (4) [1948]1 S.C.R. 135.
(5) Q.R. [1954] Q.B. 592.
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The appeal is brought pursuant to leave granted by my 35;1

brother Kellock. The questions of law upon which leave Bouvcues
to appeal was granted are as follows: TaE Quees
(i) Were the jury misdirected by the learned trial judge with refer- —_

ence to the doctrine of reasonable doubt? Cartwright J.
(ii) Were the jury misdirected by the learned trial judge with refer- -

ence to the rule as to circumstantial evidence?
(iii) Was the appellant deprived of a trial according to law by reason

of the fact that the crown counsel used inflammatory language in

his address to the jury?

As to the first question, I am of opinion that when all
that was said by the learned Chief Justice in his charge to
the jury as to the onus resting upon the Crown and as to
the accused being entitled to the benefit of the doubt is con-
sidered as a whole it cannot be said that there was misdirec-
tion on this point. I do, however, venture to make the
respectiful suggestion that it would be well if trial judges
when describing to the jury the doubt the existence of
which prevents them from returning a verdict of guilt
would refrain from substituting other adjectives for the
adjective “reasonable” which has been so long established
as the proper term to employ in this connection.

As to the second question of law on which leave to appeal
was granted, it is common ground that the evidence against
the appellant was wholly circumstantial. It is clear that
throughout his charge the learned Chief Justice failed to
direct the jury that before they could find the appellant
guilty on such evidence they must be satisfied not only that

- the circumstances proved were consistent with his having
committed the crime but also that they were inconsistent
with any other rational conclusion than that the appellant
was the guilty person. The rule requiring the giving of
such a direction to the jury, usually referred to as the rule
in Hodge’s Case (1), has been long established and it is
necessary to refer only to the following authorities. In
McLean v. The King (2), the following passage in the
unanimous judgment of the Court appears at page 690:

It is of last importance, we do not doubt, where the evidence adduced
by the Crown is solely or mainly of what is commonly described as cir-
cumstantial, that the jury should be brought to realize that they ought
not to find a verdict against the accused unless convinced beyond a
reasonable doubt that the guilt of the accused is the only reasonable
explanation of the facts established by the evidence. But there is no

(1) (1838) 2 Lewin C.C. 227. (2) 119337 S.C.R. 688.
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single exclusive formula which it is the duty of the trial judge to employ.
As a rule he would be well advised to adopt the language of Baron Alder-
son or its equivalent.

In The King v. Comba (1), Duff C.J. giving the unani-
mous judgment of the Court said at page 397:

It is admitted by the Crown, as the fact is, that the verdict rests
solely upon a basis of circumstantial evidence. In such cases, by the
long settled rule of the common law, which is the rule of law in Canada,
the jury, before finding a prisoner guilty upon such evidence, must be
satisfied not only that the circumstances are consistent with a conclusion
that the criminal act was committed by the accused, but also that the
facts are such as to be inconsistent with any other rational conclusion than
that the accused is the guilty person.

It is however desirable to point out, as was done by
Middleton J.A. in Rex v. Comba (2), that the rule in
Hodge’s case is quite distinet from the rule requiring a
direction on the question of reasonable doubt.

On this point I do not find it necessary to quote from the
charge of the learned Chief Justice in the case at bar as I
understand that all members of the Court agree that there
was a failure to give the necessary direction.

As to the third question of law on which leave to appeal
was granted, it appears that in the course of his address to
the jury counsel for the Crown said:

Le docteur nous dit au sujet du sang,—on nous a fait un reproche

messieurs parce que nous avons fait faire une analyse du sang. Mais la
Couronne n’est pas ici pour le plaisir de faire condamner des innocents.

C’est le devoir de la Couronne, quand une affaire comme celle-1a
arrive, n’importe quelle affaire, et encore plus dans une affaire grave, de
faire toutes les recherches possibles, et si au cours de ces recherches avee
nos experts on en vient & la conclusion que 'accusé n’est pas coupable ou
qu’il y a un doute raisonable, c’est le devoir de la Couronne, messieurs,
de le dire ou si on en vient & la conclusion qu'il n’est pas coupable, de ne
pas faire d’arrestation. Ici, ¢’est ce qu'on a fait.

Counsel for the Crown concluded his address to the jury
as follows:

On voit tous les jours des erimes encore plus nombreux que jamais, des
vols et bien d’autre chose, au moins celui qui vole & main armée ne fait pas
souffrir sa victime comme Boucher a fait souffrir Jabour. C’est un crime
révoltant d’un homme dans toute la force de I’dge, d’un athléte contre un
vieillard de 77 ans qui n’est pas capable de se défendre. J’ai un peu
respect pour ceux qui volent quand au moins ils ont donné une chance &
leur victime de se défendre, mais j’ai aucune sympathie, aucune et je vous
demande de n’en pas avoir, aucune sympathie pour ces laches qui frappent
des hommes, des amis. Jabour n’était peut-étre pas un ami, mais c’était
un voisin, du moins ils se connaissaient.

(1) [1938] S.C.R. 396. (2) (1938) 70 C.C.C. 205 at 227.
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Lachement, & coups d’hache.—Et, si vous rapportez un verdict de
coupable, pour une fois ¢a me ferait presque plaisir de demander la peins
de mort contre lui.

There are a number of other passages in the address of this
counsel to the jury which I do not find it necessary to quote
as I think they can be fairly summarized by saying that
counsel made it clear to the jury not only that he was sub-
mitting to them that the conclusion which they should
reach on the evidence was that the accused was guilty, a
submission which it was of course proper for him to make,
but also that he personally entertained the opinion that
the accused was guilty.

There is no doubt that it is improper for counsel, whether
for the Crown or the defence to express his own opinion
as to the guilt or innocence of the accused.

The grave objection to what was said by counsel is that
the jury would naturally and reasonably understand from
his words first quoted above that he, with the assistance of
other qualified persons, had made a careful examination
into the facts of the case prior to the trial and that if as
a result of such investigation he entertained any reasonable
doubt as to the accused’s guilt a duty rested upon him as
Crown counsel to so inform the Court. As, far from
expressing or suggesting the existence of any such doubt in
his mind, he made it clear to the jury that he personally
believed the accused to be guilty, the jury would reasonably
take from what he had said that as the result of his inves-
tigation outside the court room Crown counsel had satisfied
himself of the guilt of the accused. The making of such a
statement to the jury was clearly unlawful and its damaging
effect would, in my view, be even greater than the admis-
sion of illegal evidence or a statement by Crown counsel to
the jury either in his opening address or in his closing
address of facts as to which there was no evidence.

I conclude that in regard to both the second and third
questions on which leave to appeal was granted there was
error in law at the trial and that accordingly the appeal
should be allowed unless this is a case in which the Court
should apply the provisions of section 1014 (2) of the
Criminal Code.

31

1954
Sm—
BoucHER
..
THE QUEEN

Cartwright J.




32 SUPREME COURT OF CANADA [1955]

1954 The subsection mentioned has often been considered in

Bovcuer this Court and, in the view that I take of the evidence, it
THE gjﬁm is sufficient to refer to the judgment of Kerwin J., as he

— then was, in Schmidt v. The King (1):
Cartwright J. . . . . .
- The meaning of these words has been considered in this Court in

several cases, one of which is Gouin v. The King, from all of which it is
clear that the onus rests on the Crown to satisfy the Court that the verdict
would necessarily have been the same if the charge had been correct or if
no evidence had been improperly admitted. The principles therein set
forth do not differ from the rules set forth in a recent decision of the
House of Lords in Stirland v. Director of Public Prosecutions, i.e., that the
proviso that the Court of Appeal may dismiss the appeal if they consider
that no substantial miscarriage of justice has actually occurred in con-
victing the accused assumes a situation where a reasonable jury, after
being properly directed, would, on the evidence properly admissible, with-
out doubt convict.

As there is to be a new trial, I will, in accordance with
the established practice of the Court, refrain from dis-
cussing the evidence and will simply state my opinion that
it cannot be safely affirmed that the jury, had they been
properly directed as to the rule in Hodge’s case and had the
improper remarks of Crown counsel not been made, would
necessarily have convicted the appellant. This makes it
unnecessary for me to consider the submission of counsel
for the appellant, that even if the Court should be of
opinion that had the trial been free from the errors in law
dealt with above the jury would necessarily have convicted
the appellant the convietion should nonetheless be quashed
because these errors were of so fundamental a character
that the appellant was deprived of his right to the verdict
of a jury following a trial according to law and such depriva-
tion is of necessity a substantial wrong, an argument which
would have required a careful examination of the judgments
in such cases as Allen v. The King (2) and Northey v. The
King (3).

Having concluded that there was error in law at the trial
in regard to both the second and third questions on which
leave to appeal was granted and that this is not a case in
which it can be said that had such errors not occurred the
verdict would necessarily have been the same it follows
that the conviction must be quashed.

(1) [1945] S.C.R. 438 at 440. (2) (1911) 44 Can. S.C.R. 331.
(3) [1948] S.CR. 135.
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I would allow the appeal, quash the conviction and direct
a new trial,

Appeal allowed ; conviction quashed ; new trial ordered.
Solicitor for the appellant: A. Maloney.
Solicitor for the respondent: P. Migquelon.

NORMAN ARCHER ..................... APPELLANT;
AND
HER MAJESTY THE QUEEN .......... REsPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Motor wvehicles—Driving—‘Without due care and attention or without
reasonable consideration for other persons wusing the highway’—
Whether two offences—The Highway Traffic Act, R.S.0., 1950, c. 167,
s. 29 (1)—The Summary Convictions Act, R.S.0. 1950, ¢. 879, s. 3 (1)—
the Criminal Code—ss. 710 (38), 723 (3), and 7%5.

The appellant in proceedings taken under The Summary Convictions Act,
R.S.0. 1950, c. 370, was charged with having driven a motor vehicle
“without due care and attention or without reasonable consideration
for other persons using the highway” contrary to s. 29 (1) of The
Highway Traffic Act, RS.0. 1950, c¢. 167. He was acquitted of the
charge by a magistrate but on appeal by the Crown, a conviction was
entered by the County Court judge whose judgment was affirmed by
a majority of the Court of Appeal for Ontario.

Held: that two separate offences were created by s. 29 of The Highway
Traffic Act (Ont.) and the appellant having been charged with two
offences in the alternative contrary to s. 710 (3) of the Criminal Code,
the conviction was invalid.

The King v. Surrey Justices [1932] 1 K.B. 450 followed.

Gatto v. the King [1938] S.C.R. 423, distinguished.

Appeal by the accused, by special leave, from the
judgment of the Court of Appeal for Ontario which by a
majority judgment, Aylesworth and F. G. Mackay JJ.A.
dissenting, dismissed the accused’s appeal from a judg-
ment of Shaunessy, County Court Judge by which, on an
appeal by the Crown, he was found guilty of the offence
charged of which he had been acquitted by a magistrate.

E. P. Hartt for the appellant.
W. E. Bowman, Q.C. for the respondent.

*PresENT: Kerwin C.J. and Taschereau, Rand, Kellock, Estey, Locke,
Cartwright, Fauteux and Abbott JJ.
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The judgment of Kerwin C.J. and Estey, Fauteux and
Abbott JJ. was delivered by :—

The Caier Jusrice:—The appellant was charged with
having driven a motor vehicle on Russell Street, in the City
of Sarnia, “without due care and attention or without
reasonable consideration for other persons using the high-
way”’, contrary to s-s. (1) of s. 29 of The Highway Traffic
Act, R.S.0. 1950, c. 167. This subsection reads as follows:—

Every person who drives a vehicle on a highway without due care
and attention or without reasonable consideration for other persons using
the highway shall be guilty of an offence and shall be liable to a penalty
of not less than 85 and not more than $100, or to imprisonment for a
term of not more than one month, and in addition his licence or permit
may be suspended for a peried of not more than six months.

The proceedings were taken under The Summary Conuvic-
tions Act, R.S.0. 1950, c. 379, and by s-s. (1) of s. 3 thereof,
except when inconsistent with the Act, Part XV of the
Criminal Code applies. In that Part there are the following
enactments to be considered:—

710 (3) Every complaint shall be for one matter of complaint only,
and not for two or more matters of complaint, and every information
shall be for one offence only, and not for two or more offences.

723 (3) The description of any offence in the words of the Act or any
order, by-law, regulation or other document creating the offence, or any
similar words, shall be sufficient in law.

725. No information, summons, conviction, order or other proceeding
shall be held to charge two offences, or shall be held to be uncertain on
account of its stating the offence to have been committed in different
modes, or in respect of one or other of several articles, either conjunctively
or disjunctively.

The question to be determined is whether or not one
offence only is created by s-s. (1) of s. 29 of The Highway
Traffic Act. If the answer is in the affirmative the informa-
tion is sufficient, but, if more than one offence is created,
the provisions of s-s. (3) of s. 723 of the Code do not apply
so as to restrict the application of s-s. (3) of s. 710. S-s.
(3) of s. 723 speaks of any offence and s. 725 is restricted to
the case where the information charges only one offence but
which is alleged to have been committed in alternative
ways.

Opinions have differed in the Courts below, but upon
consideration I am of opinion that two offences are created
by s-s. (1) of s. 29 of The Highway Traffic Act, as was
decided by the Court of Criminal Appeal, upon a similar
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enactment, in The King v. Surrey Justices (1), one of which
is driving without due care and attention and the second
of which is driving without reasonable consideration for
other persons using the highway. There is nothing incon-
sistent with this conclusion and the decision of this Court
in Gatto v. The King (2). The fact that there the pro-
ceedings were by way of indictment does not affect the
matter, but the important point is that the Court decided
that the gist of the offence was assisting or being concerned
in smuggling contrary to a provision of the Customs Act
and the accused were not charged with having committed
any of the specific acts in which they were concerned.

The appeal should be allowed and the conviction quashed.

Raxp J.:—1I agree that there are two offences stated in
s. 29(1) of The Highway Traffic Act of Ontario from which
it follows that the convietion is bad.

The appeal must then be allowed.

The judgment of Xellock and Cartwright JJ. was
delivered by:—

Kerurock J.:—I agree with the opinion of Aylesworth
J.A., upon the construction of s. 29 of T"he Highway Traffic
Act, R.S.0. 1950, ¢. 167, as creating two offences. This is
the view taken in England upon a similar statute by the
Court of Criminal Appeal in The King v. Surrey Justices,
(1). At p. 452, Avory J. said:

On consideration of this section, however, I have come to the conclu-
sion that it contemplates two separate offences: (1) driving without due
care and attention, and (2) driving without reasonable consideration for
other persons using the road. It is not necessary to give illustrations of
how a man may be driving with due care and attention, so far as his own
safety is concerned, and yet driving without reasonable consideration for
other persons, but, if a person may do one without the other, it follows
as a matter of law that an information which charges him in the alter-
native is bad.

The majority in the Court of Appeal distinguished this
decision upon the ground that the court in the Surrey
Justices case had not to discuss the effect of statutory pro-
visions such as are contained in ss. 723(3) and 725 of the
Criminal Code. It is quite true that there appears to be no
English legislation applicable to summary convietions in

(1) [1932] 1 K.B. 450. (2) [1938] S.CR. 423.
52713—3%
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the terms of s. 725 of the Code, but s. 39(1) of the English
Summary Jurisdiction Aect, 1879, c. 49, is identical with
s. 723(3).

In my opinion, however, the existence of s. 725, as enacted
by 1947-48, c. 39, s. 24, does not constitute a valid ground
for distinction in that it does no more than authorize the
stating of “the offence” as having been committed in
different modes but it does not thereby authorize the charg-
ing of two different offences, a matter prohibited by
s. 710(3). S. 725 can operate in the case of a statutory
offence only where, on a proper construction of the statute,
it can be said that only one offence is thereby described.
Accordingly, s. 725 provides no assistance with respect to
the primary problem of construing the statutory provision
from the standpoint as to whether one or more than one
offence is thereby stated.

With respect to the decision of this court in Gatto v. The
King (1), it is first to be observed that the proceeding there
in question was by indictment rather than under Part XV
of the Code, which deals with summary convictions. S. 854
was accordingly the applicable section which, although by
s-s. (2) of s. 855 made subject to ss. 852 and 853, is not in
the same words as the sections in Part XV already
referred to.

I do not think, in any event, that the court in Gatto’s
case intended to lay down any general principle which
would practically eliminate the application of s-s. (3) of
s. 853 in the case of all statutory provisions attaching
criminal consequences to conduct of varying descriptions so
long as the acts described are expressed disjunctively.

The decision in that case was based upon the judgment
of Doull J., although only a small portion of that judgment
is reproduced in the judgment of this court. There are
other passages in the judgment of the learned judge which
are illuminating with respect to what was in the mind of
this court when construing the section of the Customs Act
there in question. Doull J., also said:

In my opinion, it was not the intention of Parliament, under this
section, to make persons, who were part of the gang employed to unship,
land, remove, transport or harbour, which were being carried out as a

(1) [1938] S.CR. 423.
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continuous operalion, guilty of several offences but to enact that any per-
son, who is concerned in any part of such performance, is guilty of an
indictable offence.

The italics are mine.
Again, the learned judge said:

In the present case, I think that the gist of the offence is “assisting
or being concerned in” smuggling. The particular elements of the smug-
gling operation, which might themselves be substantive offences, are only
different stages of the process, at any one or at all of which this offence
may occur. I do not think that any of the cases cited are in principle
opposed to this opinion.

Included in the cases to which the learned judge refers
are Rex v. Surrey Justices, ubi cit; R. v. Molloy (1) and
R.v. Disney (2). Neither Doull J., nor this court therefore,
intended to depart from the principle of these decisions.

In Gatto’s case the court took the view that the offence
created by the statute consisted not in “importing”,
“unshipping”, “landing” or any of the other specific acts
mentioned, but in “assisting or being otherwise concerned
in” any of them. The court considered that a charge of
“assisting or being otherwise concerned in” fell within the
language employed in s. 854 of the Code, as charging “in
the alternative several different matters, acts, or omissions
which are stated in the alternative in the enactment
describing any indictable offence or declaring the matters,
acts, or omissions charged to be an indictable offence.”

Coming to s. 29 of The Highway Traffic Act, it is plain
that is not constructed upon the same footing as the section
of the Customs Act in question in Gatto’s case. It does
not say, as Middleton J.A., considered he could read the
statute in question in Rex v. Rousseau (3), that

If any person drives improperly either by driving without due care and
attention or without reasonable consideration for other persons using the
road

he shall be guilty of an offence. So to read the statute
is, in my opinion, to supply words which are not there. 1
do not think that such a construction finds any support in
anything decided in the case of Gatto.

For these reasons I would allow the appeal and quash the
conviction. '

(1) (1921) 15 Cr. App. R. 170; (2) (1933) 24 Cr. App. R. 49.
(19211 2 K.B. 364. (3) 119381 O.R. 472.
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Lockg J.:—The charge laid against the appellant was
in the following terms:—

At the City of Sarnia, on or about the 26th day of September, 1952,
Norman Archer, 261 Essex Street, at about 1.55 p.m. did drive motor
vehicle bearing Licence No. B-59226, north on Russell Street in the City
of Sarnia, without due care and attention or without reasonable con-
sideration for other persons using the highway, contrary to section 29(1)

Of this charge he was acqultted by the Magistrate but,
on an appeal by the Crown, His Honour Judge Shaunessy,
of the County Court of the County of Lambton, found the

Aappellant guilty of the offence charged. He then appealed

to the Court of Appeal and, by a judgment delivered by
the Chief Justice of Ontario, with whom Roach and Hope
JJ.A. agreed, the appeal was dismissed. Aylesworth J.A.,
with whom F. G. Mackay J.A. agreed, dissented and would
have allowed the appeal. This appeal comes before us by
special leave granted by an order of this Court made on
May 10, 1954.

. 20(1) of The Hzghway Tmﬂ‘ic Act (R.S.0. 1950,
C. 167) reads:—

©20, (D) Every person who drives a vehicle on a highway without due
care and attention or without reasonable consideration for other persons
using the highway shall be guilty of an offence and shall be liable to a
penalty of not less than $5 and not more than $100, or to imprisonment
for a term of not more than one month, and in addition his licence or
permit may be suspended for a period of not more than six months.

The point to be decided is as to whether the charge laid
agdinst Archer and of which he has been convicted was of
having committed one or more than one offence.

The learned Chief Justice of Ontario, agreeing with an
earlier decision of the Court of Appeal for Ontario in Rex v.
Rousseau (1), was of the opinion that s. 29(1) creates one
offence only, being one which might be committed in two
ways and adopted as the description of that offence a state-
ment from Mazengarb on Negligence on the nghway

(2nd Ed. at p. 270) reading:—

The desirability of ensuring safety upon the roads has also resulted
in the creation of a statutory offence: that of driving without due care
and attention, or without reasonable consideration for other persons using
the road.

Being of this opinion, he considered that the conviction
was in a form permitted by s. 725 of the Code.

(1) [1938] O.R. 472.
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The proceedings against the appellant were taken under
the provisions of the Summary Conviction Act (c. 379,
R.S.0. 1950) and Part XV and the sections of the Criminal
Code referred to in s. 3 of that Act, to the extent there
mentioned, apply. The following provisions of the Code
contained in that part must be considered:—

710. (3) Every complaint shall be for one matter of complaint only,
and not for two or more matters of complaint, and every information
shall be for one offence only and not for two or more offences.

723. (3) The description of any offence in the words of the Act or any
order, bylaw, regulation or other document creating the offence or any
similar words shall be sufficient in law.

725. No information, summons, conviction, order or other proceed-
ings shall be held to charge two offences, or shall be held to be uncertain
on account of its stating the offence to have been committed in different
modes, or in respect of one or other of several articles, either conjunctively
or disjunctively.

S. 710(3), with an addition which does not affect the
matter to be considered, appeared as s. 845(3) of the
Criminal Code of 1892 and was taken apparently from s. 10
of The Summary Jurisdiction Act, 1848 (c. 43 Imp.). That
section appears to have been a codification of the law, as
decided in the early cases (See R. v. Sadler (1); R. v. North
(2); R.v. Pain (3).)

S. 725, as it read prior to the amendment of 1948,
appeared as s. 907 of the Code of 1892. This was, in turn,
taken from s. 107 of the Summary Convictions Act (c. 178,
R.S.C. 1886) and first appeared as s. 4 of ¢. 49 of the statutes
of that year. It does not appear that there was any coun-
terpart of this section in England.

S. 12(1) of The Road Traffic Act, 1930 (Imp.) (20-21
Geo. V, c. 43) reads:—

If any person drives a motor vehicle on a road without due care and
attention or without reasonable consideration for other persons using the
road, he shall be guilty of an offence.

The description of the offence or offences in s. 29(1) of
The Highway Traffic Act is the same.

In The King v. Surrey Justices (4), the charge laid under
s. 12 of The Road Traffic Act was that the accused had
driven:
without due care and attention or without reasonable consideration for
other persons using the road.

(1) (1787) 2 Chitty 519. (3) (1826) 7 Dowl. & Ry. 678.
(2) (1825) 6 Dowl. & Ry, 143. (4) (19321 1 K.B. 450.
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1955 and a conviction was made by the Justices in these terms.
— . . . . . .
Arcaer A rule nist for a writ of certiorari required them to show
THE &JEEN cause why the conviction should not be quashed upon the
—_ grounds that two offences appeared in the information and
Loik_e_J' in the conviction, contrary to the terms of s. 10 of the
Summary Jurisdiction Act, 1848.

The report of the argument shows that it was contended
for the Justices that s. 12(1) created only one offence,
although it was expressed in the alternative, but this was
rejected. Avory J., who delivered the judgment of the
Court, after saying that the only question was as to
whether the section in question could be read as comprising
two separate offences, or whether it created only one, said
that they had been invited to construe its language as if it
read:—

If any person drives a motor vehicle on a road without due care and
attention and without reasonable consideration for other persons using the
road he shall be guilty of an offence.

After then saying that it was not necessary to give illus-
trations of how a man might be driving with due care and
attention, so far as his own safety is concerned, and yet
driving without reasonable consideration for other persons,
he pointed out that, if a person may do one without the
other, it follows as a matter of law that an information
which charges a person in the alternative is bad, saying
(p. 452):—

It is an elementary principle that an information must not charge
offences in the alternative, since the defendant cannot then know with pre-

cision with what he is charged and of what he is convicted and may be
prevented on a future occasion from pleading autrefois convict.

R. v. Jones (1) and R. v. Wells (2), were referred to as
illustrating the distinction which is to be drawn between
charging offences in the alternative and charging that a
man may, by one act, have committed two offences. In
the first of these cases it was held that a man might
properly be convicted under the Motor Car Act, 1903 of
driving “recklessly and at a speed which is dangerous to
the public”, since the act of driving was one indivisible act:
in the second, the accused was charged under the same Act
of driving “at a speed or in a manner which was dangerous
to the public” and the conviction was held to be bad for
duplicity because he had been charged in the alternative.

(1) [1921] 1 K .B. 632. (2) (1904) 68 J.P. 392.
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In the reasons for judgment delivered by the learned
Chief Justice of Ontario reference is made to the decision
of this Court in R. v. Gatto (1). The prosecution in that
case was by indictment for an offence or offences against
s. 193(3) of the Customs Act (R.S.C. 1927, c¢. 42). The
count in the indictment and the conviction read that the
accused :—

did assist or were otherwise concerned in the importing, unshipping, land-
ing or removing or subsequent transporting or in the harbouring of goods
liable to forfetiture under the Customs Act.

On an equal division of the Supreme Court of Nova
Scotia tn Banco, the attack on the indictment and convie-
tion for multiplicity was dismissed. On the appeal to this
Court, Sir Lyman Duff C.J., by whom the judgment
of the Court was delivered, adopted a passage from
the judgment of Doull J. which contained the state-
ment that the section of the Customs Act created one
offence and not several, as contended on behalf of the
accused. Doull J. had held that s. 854 of the Code applied
and that, accordingly, if the acts or omissions are stated
in the alternative in the enactment describing an indictable
offence, a count is not objectionable if it charges these
matters alternatively. The decision of the Court of Appeal
in R. v. Molloy (2), where the proceedings were by indict-
ment, and Rule 5 of The Indictment Act, 1915 (5 & 6
Geo. V, . 90), the terms of which are at least as wide as
those of s. 854, was considered as insufficient to support the
conviction, and while referred to by Doull J. is not men-
tioned in the reasons for judgment delivered in this Court.

The proceedings in the present matter not being for an
indictable offence, s. 854 has no application and the decision
in Gatto’s case, if relevant in determining it, is of impor-
tance only as deciding that a conviction in the language of
s. 193 of the Customs Act is for one offence only. As to
this, the argument addressed to the Supreme Court of Nova
Scotia in Banco and, so far as may be judged from the
reasons delivered, to this Court, was not directed to the
point as to whether to “assist” or “to be otherwise con-
cerned” in the importing ete. of goods described two

separate offences, but rather whether “importing”, “unship-
ping”, “landing”, “removing”, “subsequent transporting”

(1) [1938] S.C.R. 423. (2) [1921] 2 X B. 364.
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and “harbouring” were distinct offences. It was the latter
contention that was rejected by Doull J. in the passage
approved in the judgment of this Court. The former does
not appear to have been considered in either Court.

There can be no doubt, in my opinion, that the conviction
in the present matter cannot be upheld, unless by virtue of
s. 723(3) and s. 725 of the Criminal Code. 1t appears to
me equally clear that neither of these sections support the
contention of the Crown if s. 29(1) of The Highway Traffic
Act creates two offences and not merely one.

S. 723(3) merely says that to describe any offence, in
the words of the Act creating it, shall be sufficient in law,
but if two offences are created by the Act it cannot follow
that charging them in the alternative is permissible, since
this would directly conflict with s. 710(3). S. 725 speaks of
the information or conviction stating the offence to have
been committed in different manners and is, of necessity,
applicable only if one offence only is created.

Upon this aspect of the matter, I can see no answer to
the reasoning of Avory J. in the Surrey Justices case. As
was said in that case, a person may be driving with due
care and attention, so far as his own safety is concerned,
and yet driving without reasonable consideration for other
persons on the highway. To drive “without due care and
attention” is an woffence under the section subjecting a
person guilty of such conduct to the prescribed penalty: to
drive “without reasonable consideration for other persons
using the highway” is a distinct offence punishable in like
manner. If a person were to be convicted for the first of
these offences and be later prosecuted for the second, in
respect of the same act would a plea of autrefois convict be
a defence? The answer to that question is, in my opinion,
in the negative.

I would allow this appeal and set aside the conviction.
Appeal allowed and conviction quashed.

Solicitor for the appellant: G. A. Martin.
Solicitor for the respondent: C. P. Hope.
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ATTORNEY GENERAL OF SASKAT-

CHEWAN (Defendant) .............. } APPELLANT;

AND

WHITESHORE SALT AND CHEMICAL
COMPANY LIMITED AND MID-
WEST CHEMICALS LIMITED (Plain-
BFs) e

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Constitutional law—Crown land—Mining leases of Saskatchewan lands
issued by Dominion prior to transfer of mnatural resources—Leases
replaced before expiration by provincial leases—Whether previous
leases surrendered—Whether present leases subject to Natural
Resources Agreement, 1930.

In 1930, the respondents were the holders of sixteen alkali mining leases
issued by the Dominion prior to the passage of the National Resources
Agreement, 1930, between the Province of Saskatchewan and the
Dominion providing for the transfer of the natural resources from the
Dominion to the Province. Section 2 of the Agreement provided
that the Province agreed to carry out the obligations of the Dominion
under contracts such as the ones held by the respondents and not to
alter any of their terms except with the consent of all parties other
than the Dominion. The lease in question provided for a 20-year term
with the right of renewal. ©

In 1931, prior to their expiration, the leases were replaced by two licences
granted for eighteen years by the Province, which included some four
hundred acres of new land, and which, in turn, were replaced in 1937
by two leases each for a term of twenty years. Both the licences and
the new leases provided for the right of renewal.

The trial judge and the Court of Appeal held that the new leases were
subject to s. 2 of the Agreement and that, consequently, the Province
could not change the royalty payable under the leases.

Held: (Estey and Locke JJ. dissenting), that the appeal should be
allowed.

Per Kerwin CJ.,, Kellock and Fauteux JJ.: The doctrine of surrender,
which is not limited to cases of landlord and tenant and which does
not depend upon intention, applies in the case at bar. The new
licences which were accepted in 1931 could not have been granted by
the Province unless the original leases had been surrendered. There
could be no renewal of the terms of the original leases prior to the
expiration of the existing terms, and the instruments did not purport
to be renewals,

As to the intention of the parties, it cannot be contended that the four
hundred acres of new land ever became subject to the terms of the
old Dominion regulations or to the Dominion-Provincial agreement,

*PreseNT: Kerwin CJ. and Kellock, Estey, Locke and Fauteux JJ.

RESPONDENTS.
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1954 if for no other reason than that the provincial Minister, who granted
AE‘; the new licences, had no power under the Mineral Resources Act to
.G.orF
SASKATCHE- df’ so. . . .
WAN Nothing done in 1937 in the surrender of the 1931 licences and the granting
v. of new leases can assist the respondents. Accordingly, s. 2 of the
W HITESHORE

Sa Agreement ceased to be applicable to the respondents whose rights
LT AND . S
CHEMICAL became subject to the provincial law.
Co. Ltp. axp Per Estey J.(dissenting): The new licences issued in 1931 were but con-
CI\I/{Ig\XgiJ’I.‘s solidations and renewals of the original leases and remained subject
L. to the provisions of the Agreement. The changes and additions in the
— licences appear to have been made under s 2 of the Agreement without
any intention to surrender or cancel the leases in the sense that the
parties would not be subject to the Agreement. If the licences leave
that issue in doubt, an examination of the circumstances supports the
conclusion that the parties intended to consolidate and to make altera-
tions and additions.

There was no surrender by operation of law as there was no basis for an

- estoppel and as the parties had no other intention than to consolidate
and renew the former leases.

The 1937 leases cannot be construed as expressing the intention that
Regulations adopted afterwards varying or fixing 2 new royalty should
become part of such leases. Consequently, there was no consent
within the meaning of the Agreement.

Per Locke J. (dissenting) : The correspondence leading to the 1931 licences
showed clearly that both parties intended that the licences were
granted in the exercise of the right of renewal and that only the rights
of the lessee in respect of the unexpired term of the previous leases
were surrendered together with the instruments. There appears to be
no room for doubt that this was the intention of the parties. The
case of Lyon v. Reed ((1884) 13 M. & W. 285) does not support the
contention that where a lessee accepts a renewal of a lease before the
expiration of the term, not only is the right to the unexpired portion
of the term extinguished but also the benefit of all other collatoral
covenants, even though, as in this case, the parties intended and
stated their intention that such rights should be preserved.

For the same reasons, all that was surrendered in 1937 were the unexpired
terms of the 1931 licences and possession of the instruments.

By signing the 1937 leases, the respondents did not waive their right to
insist that the rates of rentals and royalties could not be changed
during the currency of the leases.

APPEAL from the judgment of the Court for Saskatche-
wan (1), affirming the decision of the trial judge and
declaring that certain provincial legislation was not
applicable to the respondents’ leases.

M. C. Shumiatcher, Q.C., R. S. Meldrum, Q.C. and
M. H. Newman for the appellant.

G. H. Steer, Q.C. and E. C. Leslie, Q.C. for the
respondents.

(1) [1952]1 4 DLR. 51,



S.CR. SUPREME COURT OF CANADA 45

The judgment of Kerwin C.J. and Kellock and Fauteux E’f

JJ. was delivered by:— AG.or
.. SASKATCHE-
KeLvrock J.:—This isan appeal from the Court of Appeal = wax
for Saskatchewan (1) dismissing an appeal from the judg- wermsmone
ment at trial in an action brought by the respondents for Sairaxo
. . .. . . . CHEMICAL
a declaration that certain provincial legislation is ultra ce. Lrp.axo
vires, or, in the alternative, inapplicable with respect to C“g;%gizs
certain alkali mining leases held by them. As there is no = L.
question as to any rights as between the respondents, I shall ——

not differentiate between them.

The respondents became the holders of sixteen mining
leases granted by the Dominion at various dates between
1926 and 1930 prior to the Natural Resources Agreement
between the Dominion and the Province of Saskatchewan,
which became effective on October 1, 1930. These leases
were (to use .a neutral expression) given up by the respon-
dents in 1931 and replaced by certain licences granted by
the province, which, in turn, were replaced in 1937 by
other leases. The respondents contend, and that conten-
tion has been upheld in the courts below, that by virtue of
s. 2 of the Resources Agreement, the legislation in question
is ineffective in so far as the royalties payable by the
respondents are concerned.

Section 2 of the Agreement, in so far as material, is as
follows:

The province will carry out in accordance with the terms thereof
every contract to purchase or lease any Crown lands, mines or minerals
any interest therein as against the Crown and further agrees not to affect
or alter any term of any such contract to purchase, lease or other arrange-
ment by legislation or otherwise, except either with the consent of all
parties thereto other than Canada . . .

The effect of this legislation was to bring about a statutory
novation under which the province became substituted for
the Dominion; Re Timber Regulations (Manitoba) (2).

It is the contention of the appellant that what occurred
in 1931, and again in 1937, was a surrender of all rights of
the respondents under the instruments then existing, and
that accordingly, s. 2 above ceased to be applicable, the
rights of the respondents becoming, in all respects, subject
to provincial law. The respondents take the position, in
the first place, that there could be in law no surrender

(1) [1952] 4 D.LR. 51. (2) 119351 AC. 184.
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either in 1931 or 1937 and that, in any event, there was no
surrender, all that occurred being the arranging of new
terms to which the provisions of s. 2 still applied.

With respect to the first ground, the respondents contend
that the relation subsisting under the original leases was
not that of landlord and tenant, and that the operation of
the doctrine of surrender is confined to such a relationship.

With respect to the second, McNiven J.A., who delivered
the judgment in the court below, was of opinion that the
operation of a surrender was limited to the term granted
and that in all other respects,

the question as to whether or not there has been a surrender of rights (all
or any) under the initial leases depends upon the intention of the parties
in entering upon the new agreement.

He was further of the opinion that any surrender of the
respondents’ rights to be effective “should be clearly
expressed and should not be left to implication of either fact
or law.” It was accordingly held that

It was the intention of the parties in 1931 to negotiate a consolidation
of the Dominion leases and that any rights which accrued to Whiteshore
under section 2 of the Natural Resources Agreement were not surrendered.
The present leases are merely renewals of the 1931 leases.

The doctrine of surrender is not limited to cases of land-
lord and tenant as contended for by the respondents. As
stated by Parke B. in Lyon v. Reed (1):

This term is applied to cases where the owner of a particular estate
has been a party to some act, the validity of which he is by law after-
wards estopped from disputing, and which would not be valid if his par-
ticular estate had continued to exist. There the law treats the doing
of such act as amounting to a surrender.

Merely as an example, the learned Baron referred to the
case of a lessee for years accepting a new lease from his
lessor, in which case, as the lessor could not grant the new
lease unless the prior one had been surrendered, the law
says that the acceptance of such new lease is of itself a
surrender of the former.

The doctrine of surrender by operation of law, as Baron
Parke points out, does not depend upon intention:

The surrender is not the result of intention. It takes place indepen-
dently, and even in spite of intention. Thus . . . it would not at all alter
the case to shew that there was no intention to surrender the par-
ticular estate, or even that there was an express intention to keep ‘it
unsurrendered’.

(1) (1844) 13 M. & W. 285 at 306.



S.C.R. SUPREME COURT OF CANADA 47

Where a lease is validly surrendered “the lease is gone, }ffj
and the rent is also gone,” to employ the language of A.G.or
Bramwell L.J., as he then was, in Southwell v. Scotter (1). SAS<AToRE-

This principle is not affected by the fact that the lessee WIS HORE
remains liable for breaches of covenant committed prior Sairawp
to the surrender; Richmond v. Savill (2); including rent C%Hﬁxfi%b
then accrued due. The landlord similarly remains liable; M®PWEST

CHEMICALS
Brown v. Blake (3). Lo,

In ex parte Glegg (4), the lessees of a brickfield, with KellockJ.
liberty to dig and carry away the earth and clay in con- T
sideration of certain rents and royalties, became bankrupt.

The trustees, who disclaimed the lease, claimed the right
to remove the buildings and machinery erected by the
lessees, pursuant to a clause in the lease enabling the lessees
so to do “at any time or times during the continuance of
the said term, or within twelve months from the expiration
or other sooner determination thereof, but not afterwards.”

S. 23 of the Bankruptey Act, 1869, which authorized the
trustees to disclaim, provides that the lease should, upon
disclaimer, “be deemed to have been surrendered” from the
date of the adjudication in bankruptcy. It was held that
the right to remove the buildings and machinery had
perished with the lease. Jessel M.R., at p. 16, said:

A surrender of the lease must be a surrender of the whole lease, not
merely of the demise, but also of the license to remove the buildings
and fixtures, and of every provision in it, whether beneficial to the tenant
or onerous. The whole lease is gone.

See also the same learned judge in Ex parte Dyke (5).

In my opinion this principle applies in the case at bar.
The new licenses which were accepted in 1931 could not
have been granted by the province unless the original leases
had been surrendered. There could be no “renewal” of the
terms of the original leases prior to the expiration of the
existing terms, and the instruments did not purport to be
renewals. They were for a new term of eighteen years from
October 1, 1930, which bore no relation to anything for
which provision was made in the original instruments.

(1) (1880) 49 LJ, QB. 336 at  (3) (1912) 47 L. Jo. 495.

359. (4) (1881) 19 Ch. D. 7.
(2) [19261 2 K.B. 530. (5) (1882) 22 Ch. D. 410 at 425-6.
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Eff As to the intention of the parties, it is to be observed that
AG.or the new licences, which were issued on the 28th of Septem-
SAS"“’,‘:;HE' ber, 1931, included some four hundred acres of new lands
v. which had never been included in the old Dominion leases.
WHITBSHORS 14 oannot be contended that this new acreage ever became
Cremicat  subject to the terms of the old Dominion regulations or to

C%/II;,T‘Q,DA;;D the Dominion-Provincial Agreement of 1930, if for no other
CH}JJMICALS reason than that the Minister of Natural Resources of
TD. .

——  Saskatchewan, by whom the new licences were granted, had
Ke”"_Ck I no power under the Mineral Resources Act, 1931, c. 16, to
do so; Rex v. Vancouver Lumber Company (1). To main-
tain the contrary is to say that the Minister had authority
to subject any provincial lands to an arrangement which
even the Legislature itself could not subsequently affect.
The utmost authority which the statute gives to the Minis-
ter, is the provision in s. 6 authorizing the grant under the
provincial Act of mineral lands to applicants who, at the
time of the coming into force of the statute, had complied
with the Dominion regulations and had an application

pending with the Dominion.

The licences of 1931 make no attempt to differentiate
with respect to any of the lands included therein. It is
therefore impossible to sever any part of the lands from any
other part and to say that while the old Dominion regula-
tions did not apply to the one they nevertheless applied to
the other. Moreover, the only authority vested in the
Minister to deal with mineral leases formerly granted by
the Dominion under the Dominion Lands Act and regula-
tions was by the Provincial Lands Act, 1931, c. 14, s. 67(1).
But the licences of 1931 were not and did not purport to
be granted under that Act but by virtue of the authority
vested in the Minister by “The Mineral Resources Act”,
which statute deals exclusively with mineral resources sub-
ject, in the hands of the province, to no outstanding interest
created by the Dominion.

This being so, nothing done in 1937 in the surrender of
the 1931 licences and the granting of new leases can assist
the respondents.

When, therefore, in 1947, s. 27 of the Mineral Resources
Act was amended by c. 21, s. 4, providing that notwithstand-
ing anything contained in the amending Act or any other

(1) [1920] 1 W.W.R. 255.
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Act or in any regulations, or in any lease or licence, whether 1954
granted by the Dominion or by the province, such lease or A.G or
licence should be deemed to contain a covenant by the SAS@T\?HE'
lessee or licensee that he should pay to the province such v.

royalties as might from time to time be required by the " e

regulations, this legislation was effective with respect to the CmemicaL
Co. Ltp. AxD
leases held by the respondents. MIDWEST
. . . CHEMICALS
I would therefore allow the appeal and dismiss the action =~ 1.

with costs throughout. Kellock J.

Estey J. (dissenting):—The administration of the
Crown’s interests in the natural resources within Saskat-
chewan was transferred from the Government of Canada to
the Government of that Province under the terms of the
Natural Resources Agreement of March 20, 1930 (herein-
after referred to as the Natural Resources Agreement).
This was ratified by the Legislature of Saskatchewan (8. of
S. 1930, c. 87), by the Parliament of Canada (S. of C. 1930,
c. 41) and by the Parliament of Great Britain (1930, 20-21
Geo. V. ¢. 26, Gr. Br.). By a subsequent agreement of
August 7, 1930, this transfer became effective as of
October 1, 1930 (S. of S. 1931, ¢c. 85; S. of C. 1931, ¢c. 51).

Upon the latter date (October 1, 1930) the respondent
Whiteshore Salt and Chemical Company Limited (herein-
after referred to as the respondent) was lessee under sixteen
alkali leases covering approximately 3130 acres granted by
His Majesty, as represented by the Minister of the Interior
of Canada, under the Alkali Mining Regulations established
by Order-in-Council P.C. 1297 of April 20, 1921, and
amended November 20, 1923, and January 5, 1926. These
leases (hereinafter referred to as original leases) were not
all made at the same time and under the provisions thereof
would have expired at different dates in the years 1946 to
1950 inclusive.

After the resources were transferred, and under date of
September 28, 1931, the sixteen leases, prior to the expira-
tion of any of them, were replaced by two licenses granted
by the Minister of Natural Resources of the Province of
Saskatchewan to the respondent. These were numbered
A1372 and A1373 and were each for a period of eighteen
years from October 1, 1930. Then, before the date of their

52713—4
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fff expiration, these latter licences were replaced, on April 16,
AG.or 1937, by two leases each for a term of twenty years to be
SaSKATCHE- 5mputed from the first day of October, 1936.

WAN
W HITOS HORE The Attorney General, as appellant, contends that the
Sacranp  glkali mining leases A1372 and A1373 effected a surrender,
CHEMICAL . . . . .
Co.Im.anp Dy operation of law, of the original sixteen leases, or, in
é‘“DWEST any event, by these two licences the parties disclosed an
HEMICALS | . " : :
Lw. intention to and did effect a surrender or termination of
Bstey J. the original sixteen leases, and that thereafter the two
~——  licences were now agreements between the parties .hereto,
-unaffected by the provisions of the agreement under
which the Province took over the administration of the
natural resources and, therefore, subject only to provincial
legislation.

The respondent contends that these new licences were
but consolidations or renewals of the original sixteen leases
and, therefore, remain subject to the provisions of the
Natural Resources Agreement and that it was, therefore,
beyond the competence of the Province, by legislation, to
increase the fees and royalties provided for in the original
sixteen leases.

The Natural Resources Agreement placed the Province
of Saskatchewan “in the same position as the original Prov-
inces of Confederation are in virtue of Section one hundred
and nine of the British North America Act, 1867” with
respect to “the interest of the Crown in all Crown lands,
mines, minerals (precious and base) and royalties derived
therefrom within the Province . . . subject to any trusts
existing in respect thereof, and to any interest other than
that of the Crown in the same . ..” In reality this agree-
ment placed the administration of the interests of the Crown
in the natural resources within the Province under the
provincial government. The relevant portions of the agree-
ment are paras. 2 and 3, which read as follows:

2. The Province will carry out in accordance with the terms thereof
every contract to purchase or lease any Crown lands, mines or minerals
and every other arrangement whereby any person has become entitled to
any interest therein as against the Crown, and further agrees not to affect
or alter any term of any such contract to purchase, lease or other arrange-
ment by legislation or otherwise, except either with the consent of all
parties thereto other than Canada or in so far as any legislation may
apply generally to all similar agreements relating to lands, mines or
minerals in the Province or to interests therein, irrespective of who may
be the parties thereto.
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3. Any power or right, which, by any such contract, lease or other 1954

arrangement, or by any Act of the Parliament of Canada relating to any AE"—‘
of the lands, mines, minerals or royalties hereby transferred or by any S AsﬂT%gE-

regulation made under any such Act, is reserved to the Governor in WAN
Council or to the Minister of the Interior or any other officer of the v.
Government of Canada, may be exercised by such officer of the Govern- W HITESHORE
ment of the Province as may be specified by the Legislature thereof from  SALT AND

. . . ; . - EMICAL
time to time, and until otherwise directed, may be exercised by the c%fHLﬁ. AND
Provincial Secretary of the Province. MIDWEST

CHEMICALS

The sixteen leases granted by the Government of Canada
to the respondent are described as “alkali leases” and mstey J.
provide in part: -
His Majesty doth grant and demise unto the lessee, the full and free
and sole, the exclusive license and authority to win and work all the

alkali deposits and accumulations of alkali as defined in the said regula~
tions on or in the said lands, that is to say, :

The provincial licenses Nos. A1372 and A1373 .dated
September 28, 1931, are each entitled ‘“alkali mining
license” and provide in part:

. . in consideration of the fees and royalties hereinafter reserved, grant
unto . . . (Whiteshore) hereinafter called the licensee . . . full right, power
and the sole, the exclusive license, subject to the conditions hereinafter
mentioned and contained in the Mineral Resources Act and Regulations
thereunder, and the amendments thereto, to win and work all the deposits
and accumulations of Alkali on or in the following lands, that is to say:

In both the leases and the licenses the foregoing pro-
visions are followed by a paragraph reading:

Together with full and exclusive license and authority for lessee and
his agents, servants and workmen to search for, dig, work, mine, procure
and carry away the said alkali wherever the same may be found in or
on the said lands, and to construct and place such buildings and erections,
machinery and appliances on the said lands as shall from time to time
be necessary and proper for the efficient working of the said mines and
accumulations of alkali and for winning, removing and making fit for sale
the alkali on and in the said lands.

Under the original leases the lessee paid an annual rent
and under the licenses an annual fee of 25 cents per acre
and a royalty of 25 cents per ton of alkali taken from the
leased lands with, in each case, a proviso not material
hereto. The respondent has extracted quantities of alkali
and performed all the covenants on its part under all of the
leases and licenses, although since the increase in royalties
by Order-in-Council 1303 dated August 20, 1947, and varied
by Order-in-Council 1060 dated August 28, 1949, the pay-
ments of royalties have been made under protest.

52713—43
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The general purpose of the leases and licenses was the
same throughout. The terms of the original leases had
not expired and, in fact, would have continued to various
dates between 1946 and 1950 inclusive. The licenses werc
each for a period of eighteen years from October 1, 1930.
Certain of the provisions were identical in language with
those of the leases, while others, though expressed in
different words, remained essentially to the same effect.
The rent or fee and royalties were unchanged. The acreage
of 3130 was varied by deleting 100 acres included under the
original leases and adding 400 acres, making a total of 3430
acres under the licenses. The right of the lessee to recover
the alkali in solution was not continued under the licenses.
The lessor was given, under the licenses, the right to dis-
train for the arrears of fees and royalties and the lessee the
right to remove his equipment within a period of six months
from the termination of the leases.

The licenses differ in that they were granted by the Prov-
ince and made subject to the provineial Mineral Resources
Act and the Regulations thereunder, whereas the original
leases were granted, as already stated, through the Minister
of the Interior of Canada and under the Regulations of
1910 and 1911, After the Natural Resources Agreement
a lessee such as the respondent could look only to the
Province for the performance of obligations assumed on
behalf of the Crown. Lord Asquith of Bishopstone, referring
to that agreement and its statutory confirmation, stated:
“These provisions have been described as constituting a
‘statutory novation,” the province stepping into the shoes
of the Dominion, and succeeding to its rights.” Huggard
Assets Ltd. v. The Attorney-General of Alberta et al (1);
Refund of Dues under Timber Regulations (2).

Throughout the licenses no reference is made to the
Natural Resources Agreement, confirmed as it was by the
legislative bodies already mentioned. In the consolidation
here effected, if the parties had intended that they would
no longer be subject to the provisions of that agreement, it
must be presumed that they would have expressed such an
intention in the consolidated agreements.

(1) [1953]1 8 W.W.R. (N.S.) 561 at 563.
(2) [1935] A.C. 184 at 198.
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There are, throughout the licenses, no words of sur-
render, cancellation or consolidation. Therefore, when these
changes and additions are considered in relation to the
power given to the parties under para. 2 of the Natural
Resources Agreement to effect alterations in the original
leases, the changes and additions included in the licenses
would appear to be made under that provision without any
intention to surrender or cancel the original leases in the
sense that the parties carrying on under the licenses would
not be subject to the provisions of the Natural Resources
Agreement. If, however, it be suggested that the agree-
ments leave the issue so much in doubt that regard should
be had to the circumstances under which the parties
executed the leases, an examination of these circumstances,
in my view, definitely supports the foregoing conclusion
that the parties intended to consolidate the leases and to
make alterations and additions thereto. The initial sug-
gestion was made on June 20, 1931, by the respondent’s
solicitor’s letter to the Department of Natural Resources,
reading, in part, as follows:

Under the circumstances it would be a great deal more convenient if
the leases were consolidated, and one lease was issued for the full area.
It would simplify payment of rent by the company, and simply the work
in your office. I would suggest that a new lease be prepared of all of the
area covered by the above leases, the new lease to be for a term of twenty
(20) years from any date that would appear to be fair, the company to
surrender all the leases now held by it.

The reply on behalf of the Department acknowledges the
request for consolidation, accepts the fact that the sixteen
leases would be cancelled and suggests two leases instead
of one. The respondent then returns the sixteen leases “to
be cancelled” and presumes “that the new leases will be in
the same form or a similar form to the leases being can-
celled”” The words “surrender,” as here used by the
respondent, and “cancellation,” as used by both the parties.
when construed, as it seems they must be, in relation to
the word “consolidation,” mean no more than that the
documents would be cancelled and their places taken by
those embodying similar terms to be now styled licenses.

Then follows correspondence dealing, inter alia, with the
term of eighteen years and the deletion and addition of
acreage. Eventually the licenses were forwarded to the
respondent for execution and were returned, duly executed,
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to the Department, under date of October 15, 1931. The
solicitor for the respondent had, in the earlier corre-
spondence, requested that it be recited in the licenses that
the work required by the lessee under para. 12 of the
original leases had been complied with. He now, however,
requests that this certificate refer to Clause 1(i) of the
licenses, rather than to para. 12 of the original leases. This
supports the view that the parties were but consolidating
the leases and it was, therefore, appropriate to refer to the
clauses as included in the new licenses.

It may also be added that the witnesses on behalf of both
parties made it clear that in the execution of the licenses
they were but effecting a consolidation, with only such
alterations and additions as were agreed upon.

The respective Governments, when adopting the language
of the Natural Resources Agreement, had in mind all types
of then current agreements with the Government of Canada
in relation to the natural resources, and in particular the
many leases that were for periods varying from one to many
years. What is perhaps of even greater importance is that,
because of the nature of the work and expenditures made
by a lessee in developing a natural resource, it was usual to
include in the leases a clause for successive renewals thereof.
In these circumstances it ought not to be concluded that
para. 2 of the Natural Resources Agreement would not
apply to successive renewals.

Moreover, from time to time an enterprise, in the cours>
of developing a natural resource, may find changes desirable
or even necessary. No doubt for this reason there was
included in para. 2 a provision that the parties might agree
in a manner that would “affect or alter” the terms of any
agreement. Certainly one of the likely possibilities would
be that the lessee, finding an acreage of little or no use while
another nearby acreage was desirable, would endeavour to
acquire: the latter. This was precisely the position which
confronted the parties and they, in the licenses, have made
the necessary adjustment in acreage.

_The nature and character of respondent’s business are
equally important when construing the intent and purpose
of the parties in effecting the consolidations and renewals
of September 28, 1931.
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The 400 additional acres in the licenses of September 28,
1931, were part of the lands transferred to the Province as
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of October 1, 1930, under the Natural Resources Agreement, SASKATCHE-

In anticipation of this transfer, the Provincial Legislature
‘enacted The Administration of Natural Resources (Tem-
porary) Act, 1930, (S. of S. 1930, c. 12), effective as of
April 10, 1930.

The following year the Provincial Legislature enacted
both The Provincial Lands Act, 1931 (R.S.S. 1931, c. 16),
and The Mineral Resources Act, 1931 (R.S.8. 1931, c. 14),
effective as of March 11, 1931. Both of these statutes were
in relation to the natural resources and enacted consequent
upon the Province assuming the responsibility for the
administration thereof on and after October 1, 1930. The
licenses were made under the authority of the latter statute.
It would appear that, by virtue of the Natural Resources
Agreement and these statutes, the power of the Province
was sufficiently wide and comprehensive to permit of it
placing the additional 400 acres under the licenses upon
the same terms as the lands originally and now remaining
thereunder. Whether the Province could, upon the expira-
tion of these licenses, have insisted that the 400 acres be
no longer included need not here be considered.

With great respect to those who hold a contrary opinion,
the parties hereto set out to consolidate and renew the
original leases. In the course of their negotiations they
agreed upon certain changes which were no more than that
contemplated by para. 2 of the Natural Resources Agree-
ment. In fact, and again with great respect, it would seem
that, throughout, the parties consistently intended no more
than to consolidate and renew these original leases, which
they accomplished by the execution of the two licenses of
September 28, 1931, and, as already intimated, these
licenses remained subject to the provisions of para. 2 of the
Natural Resources Agreement.

That consolidations and renewals do remain subject to
para. 2 of the Natural Resources  Agreement would appear
to have been the decision of this Court in Anthony v. The
Attorney-General for Alberta (1). That is a decision after
the transfer of the natural resources to the Province of

(1) [1943] S.C.R. 320.
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Alberta under an agreement in all material respects to the
same effect as that with Saskatchewan. At p. 330 it is
pointed out that

The appellants after the transfer each year for nine successive years
applied for, received and accepted licenses from the Provincial Govern-
ment and thus formally and definitely accepted its jurisdiction and agreed

to abide by its regulations and paid the fees imposed by the Provincial
Government,.

Mr. Justice Hudson, writing the judgment of the Court,
stated at p. 331:

I do not think that the plaintiffs’ acceptance of the licenses can be
taken as a consent to any alteration in the agreement which would vest
in the province a right to destroy or nullify indirectly the contract which
he had with the Dominion Government.

The appellant, however, contends that by the execution
of the licenses of September 28, 1931, being A1372 and
A1373, irrespective of whether the parties intended to con-
solidate and renew, the original leases were surrendered by
operation of law. This contention is largely based upon
certain statements of Baron Parke in Lyon v. Reed (1):

It takes place independently, and even in spite of intention . . . it
would not at all alter the case to show that there was no intention to
surrender the particular estate, or even that there was an express inten-
tion to keep it unsurrendered.

This language must be read and construed in relation to
its context, the material portion of which reads:

. what is meant by a surrender by operation of law. This term is
applied to cases where the owner of a particular estate has been a party
to some act, the validity of which he is by law afterwards estopped from
disputing, and which would not be valid if his particular estate had con-
tinued to exist. There the law treats the doing of such act as amount-
ing to a surrender. . . . an act done by or to the owner of a particular
estate, the validity of which he is estopped from disputing, and which
could not have been done if the particular estate continued to exist. The
law there says, that the act itself amounts to a surrender. In such case it
will be observed there can be no question of intention. The surrender is
not the result of intention. It takes place independently, and even in
spite of intention.

The respondent does not contest the validity of any act
such as the execution of the licenses of September 28, 1931.
The original leases have, in the respondent’s view, been con-
solidated and renewed. This the appellant does not dispute
either in pleading or proof. In its defence it is alleged that
these original leases were surrendered with the “concurrence

(1) (1844) 13 M. & W. 284 at 305.
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and consent” of the respondent and that consequent upon
the surrender and termination of the original leases the
licenses of September 28, 1931, were issued granting “new
and modified rights” to the respondent. The evidence does
not suggest that the respondent, by act, word, or other con-
duet, has either misled or caused the appellant to suffer any
prejudice. There can, therefore, be no basis for an estoppel
and as, in the circumstances of this case, that is the only
basis suggested for a surrender by operation of law, it can-
not be concluded that such a surrender has been effected.

Moreover, the rule of surrender by operation of law was
not developed to effect ends in opposition to the intention
of the parties, but rather to defeat contentions contrary to
their presumed intention. No authority has been cited
where it has been applied in a case such as this where the
essential problem is to determine whether the parties, by
the licenses of September 28, 1931, entered into entirely new
agreements. If the latter is the true construction of what
the parties effected, the licenses are not subject to the
Natural Resources Agreement. No express provision to
that effect is contained in the licenses and such must, there-
fore, be determined from the language adopted as construed
in relation to the circumstances in which they were pre-
pared. When regard is had to the nature and character of
an undertaking with respect to natural resources, the
importance of the renewal provisions, the manner in which
the negotiations were initiated, the similarity of the pro-
visions 1n the licenses with those of the leases and the pro-
visions of the Natural Resources Agreement which con-
templated alterations, it would appear, with great respect to
those who hold a contrary opinion, that the parties had no
other intention than to consolidate and renew the former
leases.

The position is here, in principle, the same as in the
Anthony case, supra. There they were renewing under
renewal clauses, while here they were consolidating and
renewing the leases, with such changes as were within the
contemplation of para. 2.

In Mathewson v. Burns (1), the lessee for a term expir-
ing April 30, 1913, in March of that year accepted and

(1) (1914) 50 Can. S.C.R. 115.
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signed a new lease for a year from May 1, 1913. The former
contained an option to purchase at #ny time before the
expiration of the lease, but this provision was omitted in
the second lease. Before the expiration of the old lease the
lessee accepted the option. It was contended that the accep-
tance of this new dease was an acknowledgment of an
absolute title in the lessor and that the new lease for a
year without the option was inconsistent with her right to
accept the option and thereby defeat the second lease. It
was held by a majority of this Court that her acceptance of
the option was valid, notwithstanding her acceptance of the
new lease. Sir Charles Fitzpatrick C.J. at p. 117 stated:

There is no evidence that in consideration of the new lease she agreed
to abandon her option, and taking a new lease in anticipation of a possible
failure to exercise an option to purchase is not conduct evidencing an
intention to abandon the right to the option when, as in this case, the
lease was to begin to run only at the expiration of the option period.

Mr. Justice Idington and Mr. Justice Duff (later C.J.)
adopted the reasons of Chancellor Boyd who stated:

There is no evidence of any waiver by the plaintiff of the option to
purchase. The taking of a new lease to begin at the termination of the
other was merely a provident act in case she did not think fit to purchase.
Had she elected to purchase during the former lease, that would ipso facto
have determined the relation of landlord and tenant, and a new relation
of vendor and purchaser would have arisen. None other follows in regard
to the second lease; it did not become operative, on the plaintiff electing
to purchase at the end of the first term. (1).

These authorities would appear to support the view that
when there has been no estoppel that which has been
effected by the parties must be determined by the ascertain-
ment of their intention as expressed in their agreement.

That the two leases of April 16, 1937, were renewals of
the two licenses of September 28, 1931, and were so accepted
by both parties does not appear to admit of any doubt.
The initial request for the renewal in 1937 came from the
respondent and for a reason that so often happens in the
development of natural resources—that the company was
now prepared to invest a large sum of money in plant and
equipment and desired to know its position over a longer
period of years than the term of the existing leases. It was
for that reason, under date of February 22, 1937, the
respondent applied to the Department for a “renewal of

(1) 30 O.L.R. 186 at 190.
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Alkali Mining Licenses Nos. A1372 and A1373” and in sup- Eﬁ‘f
port thereof set out “that these leases have been running A.G.or

since 1926” and that the respondents “have not had any StsXaAtcEe-
revenue from the leases” but were now prepared “to build v.
‘W HITESHORE

a plant at a cost of about $200,000.00 and enter into a con- " guur axp
tract for the supply of sodium sulphate under a contract CHEMICAL

. s . Co. L1p. AND
extending over a term of years.” As a result of this request Mmwesr

renewal leases (the Province now adopting the word ‘“lease” CH%?’““S
instead of “license”) were prepared and signed by the part- oty 1

ies for a term of twenty years from the first day of October, ~__
1936. These 1937 leases were forwarded to the respondent

under date of April 16, 1937, together with “a copy of the
Regulations under which these renewals were issued.”

The Regulations here referred to are those passed by
Provincial Order-in-Council 198 dated February 18, 1936,
and are the first Regulations passed by the Province under
The Mineral Resources Act, 1931.

These Regulations reduced the royalties and under the
leases of April 16, 1937, the respondent was given -the
advantage thereof. This Court, in the Anthony case, supra,
decided that the Province may, within certain limits, by
regulation, change the royalties effective in respect to
renewals made after the adoption of such regulations. Their
Lordships of the Judicial Committee, in Attorney-General
for Alberta v. West Canadian Colleries Ltd. (1), pointed
out that under the legislation ratifying the Natural
Resources Agreement “the terms of pre-1930 Dominion
leases and grants shall be scrupulously honoured by the
Provinee,” but, in declaring s. 8 of the Alberta legislation
(S. of A. 1948, c. 36) ultra vires because it constituted “a
naked assertion that the terms of such instruments can be
wholly disregarded,” did not overrule the decision in the
Anthony case.

The contention of the appellant that because the 1936

Regulations, as did the Dominion Regulations adopted by
" the Province which they superseded, provided that “The
term of the lease shall be twenty years, renewable for a
further term of twenty years . ..’ the Province eould not
effect the renewals of 1937, suggests an interpretation that
restricts the power of the Province in a manner that would

(1) [1933] A.C. 453.
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not be expected and the language used is capable of a more
liberal construction. Rez v. Vancouver Lumber Company
(1), cited by the appellant in support of the foregoing, is
quite distinguishable in that there, before the alterations
agreed upon were binding, an Order-in-Council was required
which was not produced and the evidence did not establish
it had ever existed.

The leases of 1937, being but renewals of the licenses of
1931, and but for the provisions relative to royalties were
to the same effect, continued subject to the terms of the
Natural Resources Agreement.

In 1947 the Mineral Resources Act (R.S.S. 1940, c. 40) -
was amended (8. of S. 1947, ¢. 21) under s. 4 of which s. 27
of the 1940 statute was repealed and the following, so far as
relevant, enacted in lieu thereof:

27(1) Notwithstanding anything contained in this or any other Act
or in any regulations under this or any other Act or in any lease or license
whereby the Crown whether in the right of Canada or Saskatchewan has
granted any mining right to any person, every such lease or license
whether it was made or issued before, on or after the first day of October,
1930, shall be deemed to contain a covenant by the lessee or licensee that
he will pay to the Crown in the right of Saskatchewan at the times and in
the manner required by the regulations such royalties as may from time to
time be required by the regulations to be paid by persons to whom mineral
rights of the kind mentioned in the lease or license are granted.

(3) If and in so far as any of the provisions of this section are at
variance with any of the provisions of the agreement between the Gov-
ernment of Canada and the Government of Saskatchewan, set forth in
the schedule to chapter 87 of the statutes of 1930, as amended, the provi-
sions of the said agreement, as amended, govern, but this section shall
nevertheless stand and be valid and operative in all other respects.

This amendment was assented to on April 1, 1947, and
on August 20 of that year, by Order-in-Council 1303, s. 18
of the 1936 Regulations was cancelled and a new s. 18
passed, providing for a royalty to vary with the market
value of the products subject to such royalties. This
Order-in-Council 1303 was, on May 28, 1949, cancelled and
a further new s. 18 passed by Order-in-Council 1060, which
continued the principle that the royalty should vary with
the market value of the products subject thereto.

The effect of these two Orders-in-Council (1303 and
1060) was to substantially increase the royalties and there-
after the respondent made payment thereof under protest

(1) [1920]1 1 WW.R. 255.
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and expressly asks in this litigation that s. 4 of C. 21 of the 1954

Statutes of 1947 be declared either ultra vires of the Prov-  A.G.or
ince or inapplicable to respondent’s leases and that Orders- S“Sé‘v‘ﬁf“'

in-Council numbered 1303 and 1060 be also declared ultra v.
vires or inapplicable to the respondent’s leases and licenses. Wsiff jrean
On the basis that the 1937 leases are renewals and subject CHeEMICAL

Co. Ltp. AxND
to the Natural Resources Agreement, counsel for the appel- Mwwesr
lant contends that the parties in these leases consented, CHEMICALS
within the meaning of para. 2 of the Natural Resources _—
Agreement, to provisions under which the Minister of EGE’_J'
Natural Resources might, in his discretion, change the

royalties.

Each of the 1937 leases provides that it is “subject to the
conditions hereinafter mentioned and contained in the
Mineral Resources Act and regulations thereunder, and the
amendments thereto . . .” The words “the amendments
thereto” in that collocation would ordinarily mean the
amendments already made. In this instance neither the
Mineral Resources Act nor the Regulations had been, at
that time, amended. However, that in itself would not
justify a construction of these words which would include
amendments made after the date of the leases. That the
parties did not intend these words should include future
amendments to the Regulations is supported by the omision
of these, or words to the same effect, in para. 1(c) of the
lease, which provides: “this lease is granted upon and sub-
ject to the additional provisos, conditions, restrictions and
stipulations, that is to say, that the lessee will: . . . (¢)
observe and perform all obligations and conditions in the
said The Mineral Resources Act or Regulations, imposed
upon such lessee.” It is also pointed out that each of these
leases contains provisions for renewals thereof and provides
that this right of renewal is subject to the lessee complying
“fully with the conditions of such lease and with the pro-
visions of the said Mineral Resources Act and regulations
and such amendments thereto as shall have been made from
time to time . ..” A similar provision was construed in
Spooner Oils Limited and Spooner v. The Turner Valley
Gas Conservation Board and The Attorney General of
Alberta (1). In that case Sir Lyman Duff, after pointing

(1) [1933] S.CR. 629.
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out that the view the appellant here suggests would permit
one party, without consultation with the other, to alter and,
indeed, to substitute new terms for those “explicitly set forth
in the document executed by the parties,” goes on to point
out that, as the provision is restricted to the renewal clause,
the extraordinary result is arrived at that, while in the body
of the lease the lessee is not bound by regulations adopted
after the date of the lease, it would be when it came to the
question of a renewal, which would be a situation the part-
ies could not have intended to create. Then at p. 641 Sir
Lyman Duff continues:

But to us it seems clear that, if it had been intended to incorporate,
as one of the terms of the lease a stipulation that all future regulations
touching the working of the property should become part of the lease as
contractual stipulations, that intention would have been expressed, not
inferentially, but in plain language.

The foregoing are the clauses in the lease upon which
the appellant based its contention. It follows, therefore,
that the parties have not, in the language of the lease,
expressed an intention that Regulations adopted after its
date varying or fixing a new royalty should become part of
the lease.

The foregoing is sufficient to dispose of the appellant’s
contention that by the provisions of the 1937 lease the
parties had consented that the Minister of Natural
Resources might, in his discretion, change or alter the
royalties as fixed in the lease. However, the view here
expressed finds further support by reference to the pro-
visions of para. 18 of the Regulations which the appellant
relied upon as giving the Minister of Natural Resources
authority to alter or change the royalty. In para. 18 the
royalty is fixed at 12% cents per ton. Notwithstanding that
fact, this provision is expressly embodied in the lease.
Para. 18 also provides that “the royalty shall be payable
quarterly from the date on which operations commence . . .”
Upon this point instead of repeating words to the same
effect in the lease it is therein provided that the “royalty
shall be payable in the manner in the said regulations
provided . ..” Para. 18 further provides: “The lessee shall
furnish the department with sworn returns quarterly . . .”
This provision is expressly set out in para. 1(b) of the lease.
Indeed, the only portion of para. 18 which is not either
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embodied in the lease or specifically referred to and adopted — 1954
therein is the concluding sentence thereof reading: “The A_.Zf oF
royalty shall be subject to change in the discretion of the SAS‘;‘V‘:T;HE'
minister.” When regard is had to how the other provisions v.

of para. 18 were incorporated in the lease, the omission of WgrTBsHORE

any reference to this last sentence leads only to the con- CremicaL

clusion that the parties did not intend that it should be a C&II,;@DES? P

CHEMICALS
term of the lease. T,

If the parties had intended that any such provision Eotey J
should apply to the lease it would surely have been ~— ——
expressed in clear terms. In my view the language of
Mr. Justice Hudson, speaking on behalf of the Court, is
appropriate:

The real question in the appeal is whether or not the provisions of
the patent were such as to reserve to the Crown a right to impose new

royalties in the future. I think that if the Crown, like any other vendor,
wishes to reserve such rights, such reservations must be expressly stated.

Parliament and the Legislature within its jurisdiction, of course, have
power to impose new taxes, but the imposition of a royalty on lands or
goods of a subject by Executive order could be justified only by the
clearest and most definite authority from the competent legislative body.

Attorney-General for Alberta v. Majestic Mines Ltd. (1).

In view of the foregoing it is unnecessary to consider
what, if any, is the effect of the fact that the provision per-
mitting the Minister, in his discretion, to change the royal-
ties was not carried forward in the new para. 18, as passed
by Order-in-Council 1303 or 1060, in both of which the
royalty is fixed as therein set out.

When full effect is given to the provisions of the 1937
leases, the appellant’s contention that the parties therein
agreed that the Minister might, in his discretion, change
the royalties cannot be maintained.

Para. 3 of s. 4 in the 1947 legislation would appear to
protect a party in the position of the lessee. However, upon
the basis that the leases of 1937 were not subject to the
terms of the Natural Resources Agreement, the Department
sought to collect from the respondent the increased royalties
fixed under Orders-in-Council 1303 and 1060, which justifies
the respondent’s request that s. 4 be declared inapplicable to
its leases.

(1) [1942] S.C.R. 402 at 405.
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1954 The judgment of the Court of Appeal, affirming the judg-
AGor ment of the learned trial judge, declaring “that Section 4
SAS‘%\?HE‘ of the Statutes of Saskatchewan 1947, Chapter 21, the
v. Order-in-Council of the Lieutenant-Governor of Saskatche-
WHITESHORE 1 in Council No. 1303 of 1947, and the Order-in-Council
Cuemicat. of the Lieutenant-Governor of Saskatchewan in Council
C&fﬁ&gﬁ ? No. 1060 of 1949, are inapplicable to the Leases and
Cuemicats T ,jcenses issued to the Plaintiffs or either of them,” should
L.
—_ be affirmed.
Botey . The appeal should be dismissed with costs.

Locke J. (dissenting):—By the terms of what were
described as alkali leases granted by the Crown in the right
of Canada to the Whiteshore Company and to various
lessees whose interests were by assignment vested in that
Company, the full and free and sole licence and authority
to win and work all the alkali deposits, as defined in regula-
tions made theretofore by the Governor General in Council,
were granted and demised unto the respective lessees,
together with a full and exclusive licence to mine and carry
away the said alkali and to construct such buildings and
appurtenances on the land as should be necessary and
proper for the efficient working of the mines and accumula-
tions of alkali and removing the same. The term of each
of the said leases was twenty years from its date:—

renewable for a further term of twenty years, provided the lessee will
furnish evidence satisfactory to the Minister to show that he has complied
fully with the conditions of such lease and with the provisions of the said
regulations and such regulations in amendment thereof as shall have been
made from time to time by the Governor in Council and subject to
renewal for additional periods of twenty years on such terms and condi-
tions as may be prescribed by the Governor in Council.

The rental reserved was 25 cents per acre and a royalty at
the rate of 25 cents per ton on all products, raw or refined,
taken from the property leased, subject to a reduction under
certain defined circumstances and if the product was
shipped in solution a royalty of 2 cents per gallon in lieu
of the aforementicned rate per ton. A term of the leases
required the lessees to observe and abide by all the pro-
visions of the regulations referred to.

The Alkali Mining Regulations were established by
Orders-in-Council made under the provisions of the
Domanion Lands Act in the years 1921, 1923 and 1926 and
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applied, inter alia, to all Dominion lands in the Province of
Saskatchewan. These provided for the privilege of renewal

1954
—
AG.or

and successive renewals for additional periods of twenty SAsEATCHE-

years in the manner stated in the leases. The maximum
area, of an alkali mining location was declared to be 192

WAN
V.

0 WHITE:HORE

SALT AND

acres and the regulations provided generally for the manner Cuemicar

in which such locations might be made and applied for and

0. LTp. AXD
MIDWEST

the rental and royalty were fixed in the amounts stipulated CH%‘;;CALS

for in the leases. Regulation 16 provided that the Minister
might permit a lessee who had acquired by application,
assignment or otherwise more than one lease comprising
adjoining locations and containing a total area of 9 square

miles or less, to consolidate his operations and expenditure,

on one or more of the locations described in the leases
affected. Regulation 17 required the lessee to expend in
actual development or improvements upon the leased
property, or, with the consent of the Minister of the period,
in experimental work for the benefit thereof, the sum of
$10,000 for each lease or group of leases, not less than
$2,500 of this amount to be expended in each of the first
two years and $5,000 during the third year.

The Whiteshore Company had either leased or acquired
the interest of the wvarious other lessees in all of these
properties prior to March 20, 1930, when the agreement for
the transfer of the Natural Resources was entered into
between the Government of the Dominion of Canada and
the Government of the.Province of Saskatchewan.

The terms of the agreement which provided, inter alia,
that Canada shall not be liable to account to the Province
for any payment made in respect of any lands, mines,
minerals or royalties before it came into force, read in part
as follows:—

And whereas the Government of the Province contends that, before
the Province was constituted and entered into Confederation as afore-
said, the Parliament of Canada was not competent to enact that the
natural resources within the area now included within the boundaries of
the Province should vest in the Crown and be administered by the
Government of Canada for the purposes of Canada and was not entitled
to administer the said natural resources otherwise than for the benefit of
the residents within the said area, and moreover that the Province is
entitled to be and should be placed in a position of equality with the
other Provinces of Confederation with respect to its natural resources as
from the fifteenth day of July, 1870, when Rupert’s Land and the North-
Western Territory were admitted into and became part of the Dominion
of €Canada:

52713—5

Locke J.
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1954 And whereas it has been agreed between Canada and the said Prov-

;—‘ ince that the said section of the Saskatchewan Act should be modified and
S G. or that provision should be made for the determination of the respective
ASKATCHE- . Lo . .

WAN rights and obligations of Canada and the Provinces as herein set out.

Wiireszons The agreement was ratified by the Dominion and the Prov-
Sars¥d ince and by the British North America Act 1930 (c. 26,
C&#gﬁé‘;‘m 20-21 Geo. V) was confirmed by the Parliament of Great
Curmicars Britain and declared to have the force of law, notwithstand-
E ing anything in the British North America Act 1867 or any
LockeJ. Act amending the same or any Act of Parliament of Canada,
" orin any Order-in-Council or conditions of Union made or

approved under any such Act.

The effect of the legislation was to substitute the Crown
in the right of the Province for the Crown in the right of
Canada as the lessor under the leases in question, as of the
date the legislation became effective.

As it is the contention of the appellant that whatever
rights the Whiteshore Company had under the Dominion
leases, which were preserved to it by the agreement and the
legislation in question, were either surrendered by opera-
tion of law or walved by its conduct at the time that new
licences or leases were entered into in respect of the
property in question between the Province and that com-
pany, it is necessary to consider closely the nature of those
rights. By paragraph 2 of the agreement, the Province
agreed to carry out the obligations of the Crown under con-
tracts of this nature and not to alter any term of any such
arrangement, except with the consent of all the parties
thereto other than the Dominion or, in so far as any legisla-
tion might apply generally to all similar agreements relating
to minerals. The respondent was, therefore, entitled to
renewals of these leases for further terms of years upon the
conditions defined, upon furnishing evidence that the con-
ditions of the lease and the applicable regulations had been
complied with. Since these mineral properties would there-
after be subject to the general jurisdiction of the Provinee,
paragraph 3 provided that the power to make regulations
relating to them reserved to the Governor in Council or
the Minister of the Interior or other officer of the Govern-
ment of Canada, might be exercised by such officer as might
be specified by the Legislature from time to time.
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The leases in question had been granted on various dates
and accordingly the respective terms would end at different
times. The regulations required the lessee under each of
the leases to expend a sum of $10,000 for development work
or improvements or experimental work within a period of
three years from its date and the privilege of consolidation
given by Regulation 16 was accordingly a valuable conces-
sion to a lessee such as the respondent.

It was apparently for these reasons that the negotiations
were opened by the solicitor for the company, Mr. Alder
Brehaut, Q.C. with the Department of Natural Resources
of the Province in the year 1931 which, the Province claims,
resulted in a surrender of all of the rights of the respondent
under the Dominion leases and the legislation. At the out-
set, Mr. Brehaut wrote to the Department on June 20, 1931,
referring to sixteen of the existing leases from the Dominion,
saying that the Whiteshore Company had arranged to give
to a company then in process of formation operating rights
under the leases, with an option to purchase the rights of
the lessee, and further that:-—

Under the circumstances it would be a great deal more convenient if
the leases were consolidated, and one lease was issued for the full area. 1t
would simplify payment of rent by the company, and simplify the work
in your office. I would suggest that a new lease be prepared of all of the
area covered by the above leases, the new lease to be for a term of
twenty (20) years from any date that would appear to be fair, the com-
pany to surrender all the leases now held by it.

The application is made to simplify bookkeeping matters for the
company, and for your department. It does not make any particular
difference whether this application is granted or not, except for the con-
venice of all parties.

The correspondence then ensued which is set out at length
in the judgments of the learned trial Judge and of Mr.
Justice McNiven, who delivered the unanimous judgment
of the Court of Appeal, and it is unnecessary to repeat it. I
respectfully agree with the conclusion of the learned judges
who have considered this matter that this correspondence
carried on in the year 1931 showed clearly that both parties
intended that the instruments referred to as licences which
the Province granted to the Whiteshore Company, in which
the properties described in the sixteen leases were con-
solidated, were granted in exercise of the right of renewal to
which the Whiteshore Company would have become entitled
at the time the respective terms expired under its leases

52713—5%
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from the Dominion, paragraph 2 of the agreement and the
legislation and that, while the word “surrender” was used
in some of the letters written by Mr. Brehaut and by the
Supervisor of Mines and the latter informed the solicitor
that the former leases had been “cancelled” in the records
of the Department, all that was meant by this was that, in
consideration of the renewal of the leases granted, any
rights of the lessee in respect of the unexpired term of the
various leases from the Dominion were surrendered together
with the written instruments granted by the Dominion.

That this was the understanding of the Supervisor is, in
my opinion, made perfectly clear by the letters written by
him before the new licences were delivered. Thus, on June
30, 1931, he advised the solicitor that the Department was
agreeable to permit the consolidation of the claims and that
when the present leases were returned for cancellation new
leases would be prepared and forwarded for the term of
eighteen years. Mr. Brehaut asked that in the new leases
there be an acknowledgment that the Whiteshore Company
had complied with the requirements of the Dominion leases
as to expenditures for development work and this was sub- .
sequently done. When the Dominion leases had been
received by the Department, the Supervisor wrote to say
that they had been “cancelled in the records of this office”
and that:

a new lease is being issued for the rights comprised therein.

Thereafter, on July 17, 1931, he wrote explaining why the
new licences were to be for eighteen years rather than the
twenty year period of renewal provided for in the Dominion

" leases, the reasons assigned being that since the old leases

expired at various dates the eighteen years was considered a
fair compromise. The licences when granted, however,
while, expressed to be for the term of eighteen years pro-
vided, as in the case of the Dominion leases, for renewals
for the term of twenty years. It is further the case that
there was no mention made of the question of further
renewals of the licences or leases to be granted, it being
taken as a matter of course by both parties that this right
given by the Dominion leases and preserved by the agree-
ment and the legislation persisted.
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The appellant, however, contends that not merely the 355
unexpired portion of the terms of each of the Dominion A.G.or
leases was surrendered but, as well, all other rights of the SAS@’E’“‘

Whiteshore Company as lessee under them, and this appar- v

ently irrespective of the intention of the parties. If this ‘Vsii?iﬁ,‘;“

position could be sustained, it would, of course, follow that CHEMIcAL
Co. Ltp. AND

the respondents could not rely upon paragraphs 2 and 3 of Mmwgsr

the agreement and the legislation referred to. CrEMICALS

As to what was the intention of both parties to the trans- 1 ,cked
action, there appears to be no room for doubt. The respon-
dent was entitled to renewals of its leases for successive
twenty year periods upon the conditions of those leases,
subject to this that the terms to be imposed at the time of
such renewals and the regulations governing the working
of the property were to be those prescribed by the Province
rather than the Dominion, and further to the extent such
rights might be affected by legislation which applied gen-
erally to all similar agreements relating to lands, mines or
minerals in the Province, irrespective of who might be the
parties thereto. As the correspondence shows, the Province
recognized this right in the respondent without discussion
and agreed in the correspondence to the consolidation of the
claims into two licences and to the granting of the term of
eighteen years with the right to further renewals for twenty
year periods and formally incorporated this in the agree-
ment. Far from intending that these rights of the respon-
dent were being surrendered or waived, both parties recog-
nized that such rights continued unaffected, the position
being the same as if the Whiteshore Company had waited
until the expiration of the terms of the various leases and
demanded renewals of each for the twenty year period to
which it was entitled.

Certain passages from the judgment of Parke B. in Lyon
v. Reed (1), are relied upon to support the appellant’s con-
tention. In that case, the acts relied upon as amounting to
a surrender by operation of law of the rights of a lessee,
within the meaning of section 3 of the Statute of Frauds,
were those of a lessee in possession who was not the lessee
named in the particular lease which, it was contended, had
been surrendered and it was held that this did not amount

(1) (1844) 13 M. & W. 284.
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to a surrender by operation of law. In the course of dealing
with this issue, however, Baron Parke made certain general
statements as to what amounts to a surrender by operation
of law, in which the following passages appear: (p. 306)
This term is applied to cases where the owner of a particular estate
has been a party to some act, the validity of which he is by law after-
wards estopped from disputing, and which would not be valid if his par-
ticular estate had continued to exist. There the law treats the doing
of such act as amounting to a surrender. Thus, if lessee for years accept
a new lease from his lessor, he is estopped from saying that his lessor
had not power to make the new lease; and, as the lessor could not do this
until the prior lease had been surrendered, the law says that the accept-

ance of such new lease is of itself a surrender of the former (13 M. &
W. 306).

As to this, it may be said that this amounts to nothing

more than to state the long established principle that a
tenant is estopped from denying his landlord’s title by the
taking of the lease and that, since the new term and the
unexpired portion of the prior term could not conceivably
co-exist, the latter is deemed to be extinguished or surrend-
ered by operation of law. Continuing, Baron Parke said
that:
. .. all the old cases will be found to depend on the principle to which
we have adverted, namely an act done by or to the owner of a particular
estate, the validity of which he is estopped from disputing, and which
could not have been done if the particular estate continued to exist. The
law there says, that the act itself amounts to a surrender. In such case
it will be observed there can be no question of intention. The surrender
is not the result of intention. It takes place independently, and even in
spite of intention. Thus, in the cases which we have adverted to of a
lessee taking a second lease from the lessor, . . . it would not at all alter
the case to show that there was no intention to surrender the particular
estate, or even that there was an express intention to keep it unsurrend-
ered. In all these cases the surrender would be the act of the law, and
would prevail in spite of the intention of the parties.

In Williams on Landlord and Tenant (2nd Ed.) p. 420,
the learned author dealing with the meaning in law of
the term “surrender” thus defines it:—

A surrender is the yielding up of an estate for life or years to him who
has the immediate estate in reversion or remainder wherein the estate
for life or years may drown by mutual agreement; it may be express—
that is by act of the parties—or implied—that is by operation of law.

This is a restatement of the definition in Coke upon Little-
ton, 337b. In the present matter, the surrender of the
right to the unexpired portion of the respective terms was
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express and made upon the terms disclosed by the corre- 1954
spondence and the new licences granted as renewals of the  A.G.or
sixteen leases. Since the licensee’s right to the terms SAS%“I’:HE'
created by these licences could not co-exist with its right v.
to the unexpired portions of the terms of the respective VeLrEsHORE
leases, the latter was, to adopt Coke’s term, “drowned” in CuEmicaL
the reversion but this was by agreement of the parties. Cﬁg;%g: ?
Had there been no discussion as to the terms upon which CH%"A“S
the surrender was made and a renewal licence taken before —
the expiry of the term of the former leases, the right to the L(fjkf']'
unexpired portion of the term would, of necessity, be extin-

guished for the reasons stated in the first of the passages

from Lyon v. Reed above quoted—and this by “operation

of law”, which is merely another way of saying that, as a

matter of law, that was the necessary consequence of the

lessee accepting the new estate.

The appellant’s argument, put bluntly, is this, that where
a lessee accepts a renewal of a lease before the expiration of
the term limited by the lease, not only is the right to the
unexpired portion of the term extinguished but the benefif
of all other collateral covenants of the lessor contained in
the instrument, and this even though, as in this case, the
parties intend, and state in writing their intention, that
such rights should be preserved. Lyon v. Reed does not, of
course, support any such contention.

By chapter 16 of the Statutes of Saskatchewan for the
yvear 1931 the Legislature enacted the Mineral Resources
Act to provide for the administration of the rights obtained
by the Province under the agreement of 1930. By this Act
the Lieutenant Governor in Council was authorized to
make such regulations not .inconsistent with the Act as
were necessary to carry out its provisions. The first of such
regulations by the Province were established by an Order-
in-Council made on February 18, 1936, and were desig-
nated Alkali Mining Regulations. These contained
provisions very similar to those enacted by the Dominion
prior to the transfer of these rights. The annual rental to
be pald under leases of alkali rights was fixed at 25 cents
an acre, as in the case of the Dominion Regulations, but by
Regulation 18 the royalty was fixed at 124 cents per ton
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of products taken from the leased property, in place of
25 cents, the amount stipulated in those of the Dominion.
Regulation 18 concluded with the following sentence:—
the royalty shall be subject to change in the discretion of the Minister.

The Whiteshore Company, which had apparently con-
tinued to operate the leased properties in the manner
required by the Dominion Regulations since the year 1931,
no doubt desiring to take advantage of the reduced royalty
applied for further renewals of their existing licences for .
a term of twenty years. The term of these licences would
not have expired until the year 1948 and the lessee was not
under their terms entitled to renewals until that time.
The reason for the request was stated in a letter from
Mr. Brehaut to the Supervisor of Mines dated February 22,
1937, as follows:—

. .. for the reasons discussed with yourself and the Ministers in Regina
last week, namely—that these leases have been running since 1926, that
since the commencement of the leases we have spent a great deal of money
ir making experiments and in building plants and have not had any
revenue from the leases, and we are now prepared to build a plant at a
cost of about $200,000.00 and enter into a contract for the supply of
sodium sulphate under a contract extending over a term of years.

In the reply from the Supervisor dated March 24, 1937,
it is made clear that what had been discussed between the
parties was a renewal of the existing leases for a period of
twenty years. A passage in the letter from the Supervisor
reads:—

By separate letter you have requested on behalf of Whiteshore Salts &
Chemicals Limited that a renewal of Alkali Licences A1372 and A1373 be
issued for a period of 20 years, at the rental mentioned of 25c. per acre,
and 124c. per ton on production, which items are covered by the present
Alkali Mining Regulations.

When the new documents which were designated as leases
rather than licences were forwarded by the Supervisor to
Mr. Brehaut on April 16, 1937, a copy of the regulations
“under which these renewals were issued” were enclosed
and Mr. Brehaut was asked to return the original copies
“of the leases which these are replacing”.

It is to be remembered that the provision for renewals
contained in the leases from the Dominion and in the
Dominion Regulations was that they would be granted for
additional periods of twenty years on such terms and con-
ditions as might be prescribed by the Governor in Council.



S.C.R. SUPREME COURT OF CANADA 73

This, In my opinion, enabled the Crown to stipulate for 1954
higher rentals and royalties at the time the leases were 4G or
renewed, though not to alter the amount of either during SAS@‘?&TI\?“'
the term of the lease, as was decided by the judgment of v.
this Court in Spooner Oils Ltd. v. Turner Valley Gas Con- “S“:LTTEK‘I‘:“E
servation Board (1). By paragraph 3 of the transfer agree- Cuemicau
ment, any power or right reserved to the Governor in Coun- C&gﬂ)};g; P
cil or to any other officer of the Government of Canada CHEI%CALS
might be exercised by such officer of the Government of the
Province as might be specified by the Legislature thereof L‘ﬁ*’ :
from time to time. In accordance with this arrangement,

the Mineral Resources Act of 1931 authorized the regula-

tions to which I have referred above, which enabled lessees

from the Dominion to obtain successive renewals upon

certain conditions. The licences of 1931 contained a pro-

vision regarding renewal similar to that of the Dominion

leases, namely that further renewals for twenty year periods

would be granted on such terms and conditions as might be

prescribed.

For the reasons which lead me to the conclusion that the
only rights which were surrendered by the Whiteshore
Company in 1931 were to the unexpired terms of the
various Dominion leases and the possession of the written
leases, it is my opinion that all that was surrendered by
that company when the new leases were taken in 1937 were
the unexpired terms of the 1931 licences and possession of
the written instruments which evidenced them. This was
manifestly the intention of both parties.

While the terms of the agreement amounted in effect to
a limitation of the Province’s jurisdiction to legislate made
effective by the amendment to the British North America
Act, and accordingly the Province could not by legislation
have deprived the Whiteshore Company of its rights to the
successive renewals of its leases, this does not, of course,
mean that the rights of that company could not be bar-
gained away. The difficult question to be determined in
this matter is as to whether by entering into the leases of
1937 the Whiteshore Company has not waived the right
which i1t had under the Dominion leases and regulations to
insist that the scale of rentals and royalties could be changed
only when renewals of the leases or licences were granted.

(1) 119331 S.CR. 629.
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The question is one of construction of the lease granted
by the Province on April 16, 1937, and which was executed
and delivered by the Whiteshore Company, and of the
regulations to the extent that they are by reference incor-
porated in that document. In the recital it is said that the
grant is made:

subject to the conditions hereinafter mentioned and contained in the
Mineral Resources Act and Regulations thereunder and the amendments
thereto,

The provision for the renewals is included in the same
paragraph which fixes the rentals, the lessee being obligated
to pay during each year of the term .25cts per acre of the
land comprised in the grant and .12icts per ton on all
products taken from the property, with a provision for a
reduction of this amount in certain circumstances. Nothing
is sald in this paragraph as to any increase either in rental
or royalty. Paragraph 1 provides that one of the conditions
upon which the lease is granted is that the lessee shall pay
to the Minister at Regina the fees and royalties thereby
preserved. A further condition is that the lessee shall:

observe and perform all obligations and conditions in the said the Mineral
Resources Act or Regulations imposed upon such lessee.

At the time this lease was made, the rental and the
royalties preseribed by the 1936 Regulations were those
stated in the lease.

In 1947, by chapter 21, the Legislature enacted an
amendment to the Mineral Resources Act which provided
that, notwithstanding anything contained in that Act or
any other Act or in any lease or licence whereby the Crown,
whether in the right of Canada or Saskatchewan, has
granted any mining right to any person, every such lease or
licence, whether issued before or after October 1, 1930,
shall be deemed to contain a covenant by the lessee that he
will pay to the Crown such royalties as may be prescribed
by the regulations. To this was added what was apparently
intended as a saving clause, providing that, in so far as any
of the provisions of the section were at variance with any
of the provisions of the transfer agreement, the provisions
of that agreement should govern.



8.C.R. SUPREME COURT OF CANADA 75

In 1947 Regulation 18 was repealed by an Order-in- 1954

—

Council and the royalties payable substantially increased. A.G.or
The provision in Regulation 18 that the royalty might be S*SEATCHE-
f:hanged, in the discretion of the Minister, was not repeated y, > =
in the 1947 Order. SALT AND
CHEMICAL
In 1949 the regulations were further amended altering C&Lﬁ‘&g"
the royalty rates still further. CH%cALs
I do not consider that the decision in the Spooner Oil case Loded

decides the present issue. There was nothing in the Domin-  —
ion Regulations corresponding to the concluding sentence of
Regulation 18 of the Provincial Regulations of 1936. It
necessarily follows from what was said by Sir Lyman Duff
in that case, in delivering the judgment of the Court, that
under the form of lease which was there considered and the
regulations under which it was granted the Crown could not
during the term of any lease or any renewal of any lease
alter the rate of royalty to the detriment of the lessee. It
was one of the rights of the Whiteshore Company, pre-
served to it by the terms of the transfer agreement and of
the legislation, to be in the same favourable position as that
of the lessee in the Spooner case in this respect, so that,
other than by its consent, the rental and royalty rates could
not have been changed during the currency of a provineial
lease. If the Whiteshore Company did not by signing the
1937 lease waive this right, the provisions of the statute of
1947 are, in my opinion, wholly ineffective as against that
company as being contrary to the agreement.

The 1937 lease and the 1936 regulations must be read
together. The lessee has engaged to pay a fixed rental and
defined royalties by an instrument which contains no sug-
gestion that the obligation so assumed might be increased
at the will of the lessor. The term of Regulation 18 that
the royalty might be changed in the discretion of the Min-
ister is susceptible of the meaning that this refers to changes
in the rate which might be made at the time a renewal of
the lease was applied for, as well as meaning that it might
be changed during the term. In my opinion, it is the former
of these meanings which is to be assigned to this term of the
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13;53 regulation when read together with the lease. I consider
AG.or there was no power effectively reserved by the Province to

S“‘Si‘;‘;‘;f“' alter the scale of royalties during the term.

Wrnmsmops L Would dismiss this appeal with costs.
S. A -
C:{LE;PI\:I:'IJEL Appeal allowed with costs.
Co. L1b. aND
MipwesT .. .
Cumvicars  Solicitors for the appellant: Shumiatcher and McLeod.
Lirp.
Loy Solicitors for the respondents: MacPherson, Leslie and
ocke d.

_ Tyerman.

195 THE CORPORATION OF THE CITY}
stumei23 OF OSHAWA (Defendant) ... .... PPELLANT
*Dec. 9
T AND
BRENNAN PAVING COMPANY}
R :
LIMITED (Plaintiff) ............ ESPONDENT

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract—Construction of street—Payment for materials to be by weight
and engineer's certificate condition precedent to payment—Effect of
engineer’s failure to comply with prescribed conditions.

A contract entered into by the appellant municipality with the respondent
provided that as to the gravel and asphalt to be supplied by the
latter, payment should be by weight, and that possession of an
estimate or certificate signed by the appellant’s engineer should be a
condition precedent to the right of payment. The respondent com-
plied with the provisions of the contract but the appellant’s engineer
refused to certify for the materials by weight and arrived at the
amounts to be paid for each by his own methods of caleulation.

Held: That when the engineer refused to certify, as called for by the
contract, he abdicated his proper function thereunder and the appel-
lant, having concurred in the position he took, brought itself within
the principle of Panamena v. Leyland [1947] A.C. 428. The respondent
was thus absolved from the requirement with respect to the final
certificate and the construction of the contract became in the circum-
stances entirely a matter for the court.

Appeal dismissed and judgment of the Court of Appeal for Ontario [19531,
O.R. 578, affirmed but varied by deducting $1,30502, the value of
160-125 tons of asphalt, supplied in excess of the estimate.

*PresexT: Kerwin CJ. and Rand, Kellock, Cartwright and Fauteux JJ.
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APPEAL by defendant from the judgment of the Court
of Appeal for Ontario (1) affirming the judgment of the
trial judge, McRuer C.J.H.C., (2) in favour of the plaintiff.

J. J. Robinette, Q.C. and G. K. Drynan for the appellant
P. B. C. Pepper for the respondent.

The judgment of the court was delivered by:

KeLrock J.:—With respect to the claim for gravel, Mr.
Robinette relies only on the absence of a final certificate
from the engineer. As to the asphalt, his position is two-
fold: (1) that the claim for any amount over the 3000 tons
mentioned in the specifications is irrecoverable for lack of an
“order from the engineer in writing” as required by clause
M of the General Conditions of Contract; and (2) that as
to the remainder, it is in the same position as the gravel,
namely, irrecoverable for lack of the engineer’s certificate.

With respect to the gravel, it is provided by the specifi-
cations that the “basis of payment for this material shall
be per ton, all material being weighed on the city weigh-
scales by the city weigh-master and checked on the job by
the inspector designated by the engineer.” The engineer,
in his final certificate, however, entirely disregarded this
provision. What he did is thus described in the judgment
of Roach J.A., who delivered the judgment of himself, Hogg
and Gibson JJ.A.:

He took the total surface area and' multiplied it by 6 inches (the
depth of gravel called for) and determined the total number of cubic
vards. Then by adopting what someone told him was the weight of
a cubic yard of gravel, he determined the quantity by weight of the total
cubic yards. To that amount he added something as an allowance for
gravel used in filling the voids in the rubble that was used to fill soft
spots. How he could determine the quantity of gravel that was used
in these soft spots I am totally unable to understand. He did not know
the depth or area of the soft spots or the size of the voids.

This, of course, was not in accordance with the contract,
and its construction is, in the circumstances, entirely a
matter for the court. Clause F of the General Conditions
upon which some reliance is put by the appellant has no

bearing. It reads as follows:

Work mentioned on the plans or specifications shall be performed
as though shown on both. In the event of dispute, the decision of the
engineer as to the meaning or intent of the plans and specifications shall
be final.

(1) [19531 O.R.578; 3DLR.17.  (2) [19521 O.R. 540; 4 DLR. 81.

77

1954
—
CrIty oF
OsHAWA
V.
BRENNAN
Pavixg
CoMPANY
Lrvrrted



78

1954
[—

CItY OF
OsHEAWA
v.
BrENNAN
Paving
CoMPANY
LiMIiTED

Kellock J.

SUPREME COURT OF CANADA [1955]

While the gravel was being furnished to the job and
worked into it, there was no dispute whatever as to what
was called for. The gravel was supplied to the job as
directed by the inspector who was the representative of the
engineer. Accordingly when the engineer refused to certify
for the gravel by weight as called for by the contract, but
adopted a method of his own, he abdicated his proper func-
tion under the contract. His refusal to certify in accord-
ance with the contract was completely arbitrary and illegal.
The appellant has concurred in the position taken by the
engineer and has maintained this position down to the
present, thus bringing itself within the principle of the
decision in Panamena v. Leyland (1). In that case, when
the surveyor insisted on matters outside the quality and
quantity of the work, which alone he was by the terms of
the contract authorized to take into consideration, and this
was concurred in by the appellant, the respondent was
absolved from the requirement with respect to a final certi-
ficate. The same applies in the case at bar.

By the terms of the contract the respondents covenated
to '

Do the whole of the works herein mentioned with due expedition and
in a thoroughly workmanlike manner, in strict accordance with the pro-
visions of this Agreement, and the said Plans, Specifications and General
Conditions therein referred to . . .

The appellant on its part covenanted with the respon-

dents:

That if the said work including all extras in connection therewith,
shall be duly and properly executed as aforesaid, and if the said Contrac-
tors shall observe and keep all the provisos, terms and conditions of this
Contract, they, the said City, will pay the said Contractors therefor the
sum of $112,282.32 (more or less) according to the schedule of unit prices
in the Form of Tender, upon Estimates or Cerfificates signed by the
Engineer.

Provided that no money shall become due or be payable under this
Contract unless and until an Estimate or Certificate therefor shall have
been signed by the Engineer as herein provided the possession of which
is hereby made a condition precedent to the Contractors’ right to be paid
or to maintain any action for such money or for any part thereof.

Provided also that the said City shall not be liable to pay for work
rejected or condemned by the said Engineer, or to pay any money upon
any Estimate or Certificate until the work so rejected or condemned has
been replaced by new material and workmanship to the written satisfaction
of the said Engineer ... .

(1) [1947] AC. 428
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It cannot, in my opinion, be doubted that the “Estimate
or Certificate”, the possession of which is made a condition
precedent to payment, is one covering the work as to qual-
ity and quantity at the appropriate rate called for accord-
ing to the prices stipulated in the contract. In departing
from the area thus marked out the engineer rendered his
certificate no more essential to the respondent’s right of
action than it would have been in Panamena’s case had the
surveyor in that case, issued his certificate for a reduced
amount by reason of his view of the economical manner in
which performance of the work had been carried out, a
matter entirely outside the scope of his authority to
consider.

The lack of an order in writing for the quantity of gravel
in excess of the estimate of 2600 tons is not an obstacle in
the way of the respondent, and, as already pointed out, Mr.

Robinette does not rely upon this point. That estimate

was for the 6” gravel course only and did not include the
gravel used in filling the soft spots. It has not been shown
what the respective amounts required for the gravel course
and the soft spots respectively, were, and therefore it is not
shown that the 2600 tons for the gravel course was
exceeded. It was, no doubt, for this reason that Mr.
Robinette took the position he did on this point.

With respect to the asphalt, the relevant provisions of the
original contract, as amended by the later contract, as well
as the specifications, are as follows. The original “Informa-
tion to Bidders”, after providing for the removal of the
existing pavement and sub-structure, went on to state:

It is then proposed to fill the space formerly occupied by the ties with
compacted asphaltic concrete base course, and also to build up the
shoulders of the present concrete base with the same material, after which
it is proposed to spread the conmsolidated asphaltic concrete wearing sur-

" face, varying the thickness from 1” to 2”. In making this consolidation of
the asphaltic concrete wearing surface, it is proposed that the engineer
should set grades at intervals not exceeding 50 feet, which will effect
a parabolic cross sectional contour on the finished pavement.

Attention is drawn to the fact that this contour must be carefully
followed, in order to strengthen the bearing value of the pavement, and
in order to partially eliminate the excessive crown which is apparent on
the existing street.
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Item 327 of the original specification has the following:

The surface course shall consist of coarse aggregate sand and minera!
filler uniformly mixed with asphalt cement and shall be laid upon ths
previously prepared pavement base to a minimum thickness of one
inch and a maximum finished depth of two inches, as directed by the
Engineer.

Clause G. of the General Conditions provides that no
work shall be done without lines, levels, and instructions
having been given by the engineer, “or without the super-
vision of an inspector.” 1t is provided by the specification,
under the heading “Method of Payment”, that:

All hot-mix, hot-laid asphalt mixtures supplied and incorporated intn
the work will be paid for at the price tendered per ton.

The Owner will provide and place a man at the Contractor’s weigh
scale for the purpose of weighing the mixtures incorporated into the
work, and the net weights so determined will be the only basis for
payment.

The specification under the amending contract under the
heading “Scope of Work” provides:
Remove existing concrete base.
Excavate the material thereunder to a depth to provide a 6” crushed

gravel base course and new concrete sub-base 8” thick and a minimum
of 37 binder and asphaltic top.

Provide 6” crushed gravel base course and 8” concrete base and
minimum of 2” of asphaltic binder and 17 of asphaltic top.

The engineer interpreted, for purposes of his final certi-
ficate, the later specification as to the wearing surface, as
providing for a thickness of 1 inch only. In his view,
“minimum” in the second paragraph of the amending
specification under the heading “Scope of Work” above, was
confined to the 2 inches of asphaltic binder and did not
apply to the 1 inch of asphaltic top. He therefore entirely
disregarded the actual quantity of asphalt delivered and
arrived at a theoretical figure by taking the superficial area
on the footing of 1 inch in depth and ascertaining the
weight by that means.

It has been expressly found in the courts below, that in
executing the work after the amending contract was entered
into, the respondent continued the practice it had pre-
viously followed and laid a minimum thickness of 1 inch
and a maximum thickness of 2 inches, under the specific
instructions of the inspector on the job. Both the respon-
dent and the inspector considered that in so doing they were
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carrying out the terms of paragraph G. of the General Con-
ditions of Contract. No one suggested that there was any
ambiguity in the terms of the contract in this respect until
the completion of the work when the engineer, Meadows,
did so, as above mentioned. When the question of a
final certificate came up Meadows had himself up to
that time, issued progress certificates for asphalt on the
basis of tonnage actually delivered, and the respondent had
received payment.

The appellant again places reliance upon clause F. of the
General Conditions already quoted above and contends that
Meadow’s decision as embodied in his final certificate,
governs.

In the language of Roach J.A. the answer is:

That during the progress of the work there was no dispute between
the plaintiff and Meadows as to the thickness of the asphaltic wearing-
surface called for by the plans and specifications. The plaintiff’s inter-
pretation of the plans and specifications as they related to that item
differed from the interpretation Meadows now says he intended they
should bear, but the parties were not disputing about it. The plaintiff
did not know that there was any difference between their respective
interpretations.

Roach J.A. also says:

Meadows saw the plaintiff proceeding with the work in compliance
with the understanding of its superintendent, but never communicated any
objection to the plaintiff. At the trial Meadows stated that on one
occasion he objected and in substance warned the superintendent against
laying down a greater thickness than 1 inch of asphaltic wearing-surface.
The superintendent in his evidence denied any such discussion and the
trial judge accepted the superintendent’s evidence.

Meadows must have known that the plaintiff, in laying down a
thickness of asphaltic top in excess of 1 inch, was doing so because its
superintendent interpreted the plans and specifications as permitting it
and requiring it where to do so was necessary for proper drainage. If he
felt—and he now says he did—that the plaintiff was thereby exceeding the
thickness authorized, he should have interfered at the time. To stand by
and do nothing about it was to acquiesce. Even more important than the
foregoing is the fact that Courtlee specifically instructed the superintendent
to proceed as he did. To my mind it is idle to say that Courtlee thereby
exceeded his jurisdiction. He was on the job to see that the work, as it
progressed, had that standard of excellence agreed upon between the
parties. He gave those instructions, not for the purpose of varying the
plans and specifications, but for the purpose of requiring the contractor to
live up to them.

In my opinion the engineer has in this instance also,
abdicated his function under the contract. The asphalt, like

the gravel, was to be paid for by weight. This was the
52713—6
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“only basis of payment” provided for by the contract. The
same principle, therefore, applies as in the case of the gravel
save as to the excess over the estimate of 3000 tons as to
which the lack of an order in writing is, in my opinion, fatal.

Accordingly the appeal should be dismissed with costs
but the judgment should be varied by deducting $1,305.02,
the value of 160.125 tons of asphalt which is the amount in
excess of the estimate. In the circumstances, this variation
should not affect the costs.

Appeal dismissed with costs and judgment of the Court
of Appeal affirmed subject to a variation.

Solicitors for the appellant: Creighton, Fraser, Drynan
& Murdoch.

Solicitors for the respondent: Mclelan Bmch Wilkin-
son, Stuart, Berry & Dunn.

ELIZABETH BALZER and HENRI} APP'ELLANTsf

BALZER (Applicants) ......... e
AND

THE REGISTRAR OF MOOSOMIN
LAND REGISTRATION DIS-
TRICT and JOHN FREDERICK
LEESON CLEMENTS, sole surviv-
ing Executor of the Estate of Eliza
Jane Clements, deceased, and the
ATTORNEY GENERAL OF SAS-
KATCHEWAN ..................

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Real Property—Land Titles—Mines and Minerals—Unauthorized entry by
Registrar on Certificate of Title—Application to cancel “Minerals in
the Croun” and substitute “Minerals Included’—The Land Titles Act,
R.S.C. 1958, c. 108, ss. 2 (1), (10), 65, 66, 82.

The appellants made application under s. 82 (b) of The Land Titles Act,
R.S.S. 1953, c. 108, for an order directing the respondent Registrar to
cancel the notation “Minerals in the Crown” appearing on the certi-
ficate of title to certain lands held by them and to substitute therefor

“PrEseNT: Kerwin CJ. and Kellock, Estey, Locke and ‘Cartwright JJ.
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“Minerals Included”. The lands in question were originally “Dominion
Lands” as defined by The Dominion Lands Act, R.S.C. 1886, c. 54, and
the grant from the Crown contained no reservation as to minerals but
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on the certificate of title issued to the original grantee on Dec. 23, ReaisTrar oF

Moosomin

1889, there was endorsed the words “Minerals Included”. Subsequent 1,,nxp Recis-

conveyances contained no reservation as to minerals and by virtue ot
a final order of foreclosure of mortgage, title was vested in one Eliza
Jane Clements. By a certificate of title issued to her Dec. 20, 1928,
there was entered thereon “Minerals in the Crown”. Following her
death the land was transferred to her executors and by the survivor
of them to the present appellants. Certificates of title were issued
the transferees on each occasion bearing a similar notation.

Held: There was no authority under The Lands Title Act (Sask.) for the
notation “Minerals in the Crown” made by the Registrar of Land
Titles on the certificates of title issued to Eliza Jane Clements, to her
executors, or to the appellants, and the application of the latter so
far as it asked for the cancellation thereof should be granted. The
substituted notation asked for should not be allowed.

Judgment of the Court of Appeal for Saskatchewan (1954) 11 W.W.R.
(N.8.) 469, reversed.

APPEAL from the judgment of the Court of Appeal for
Saskatchewan (1), McNiven J.A. dissenting, dismissing an
‘appeal from the judgment of Davis J. (2) by which an
application by the appellants for an order directing the
respondent Registrar to cancel a notation on the certi-
ficate of title to certain lands and to amend the same by
substituting another endorsement was dismissed.

E. C. Leslie, Q.C. for the appellant.

No one contra.

The Cuier Justice:—By notice of motion dated April
29, 1953, and returnable May 12, 1953, before the presiding
judge in chambers of the Court of Queen’s Bench of the
Province of Saskatchewan, Judicial District of Regina, the
appellants moved, under what is now s. 82 of The Land
Tatles Act, R.S.S. 1953, ¢. 108, for an order directing the
respondent, the Registrar of the Land Titles Office, Mooso-
min Land Registration District, to cancel the notation
“Minerals in the Crown” on certificate of title No. IG 239
of record in the Moosomin Land Registration District Land

(1) (1954) 11 W.W.R. (NS) (2) (1953) 9 W.W.R. (N.8.)) 652.
469; [1954]1 2 D.L.R. 495,

TRATION
DistricT
et al
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1954 Titles office and substitute therefor the notation “Minerals

B:;m Included”. S. 82 reads as follows:

REGIS;‘JI;AR oF 82. A judge of the Court of Queen’s Bench may, upon such notice as

MoosomIiN he deems fit or, where in his opinion the circumstances warrant, without
Lanp REGIS- potice:

TRATION . . .

DisTRICT (a) make a vesting order and may direct the registrar to cancel the
etal certificate of title to the lands affected and to issue a new cer-
— tificate of title and duplicate thereof in the name of the person

Kerwin CJ.

in whom by the order the lands are vested;

(b) direct the registrar to cancel any instrument or any memorandum
or entry relating thereto or to amend any instrument in such
manner as the judge deems necessary or proper. 1951, c. 34, s. 4.

We are concerned with (b) only.

While the only named respondent was the Registrar, the
notice of motion was addressed to and served upon the
Attorney General of Saskatchewan. By order of May 29,
1953, Mr. Justice Graham adjourned the motion to June 23,
1953, and directed that notice of the application and the
adjourned date of hearing be given to John Frederick Lee-
son Clements, the surviving executor of the estate of Eliza
Clements, deceased. As exhibits to the affidavit supporting
the application were an historical abstract of the lands
involved and a certified copy of the original Crown grant,
dated July 8, 1889. Mr. Justice Graham ordered that the
applicants file a certified copy of a certain mortgage on the
lands registered as instrument No. K 218.

The application came before Mr. Justice Davis, after ser-
vice on John Frederick Leeson Clements. Neither he, nor
the Attorney General appeared, but a letter from the
Deputy Attorney General was filed in which it is stated that
it was not the intention of his Department to appear on the
motion. The application was dismissed and an appeal to
the Court of Appeal was also dismissed, the hearing thereof
having been adjourned so that the appellants might comply
with the direction of the Court of Appeal to serve notice
of the appeal, judgments and material on Mr. Clements.
Mr. Justice Proctor delivered reasons on behalf of the
majority, while Mr. Justice McNiven dissented.

The historical abstract of title commences with a certi-
ficate of title issued by the Registrar to Archibald Bartle-
man, under date of December 23, 1889, and under the
column “Remarks” appear the word “Marked ‘Minerals
Included’”. The certified copy of the original grant from
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the Crown in the right of the Dominion of Canada for the ﬂ
said land shews that the original was duly registered in the  Barzer
Land Titles Office for the Assiniboia Land Registration Dis- gggictnar or
trict on December 23, 1889. The grant is dated July 8, Lﬁfggsﬁgg_
1889, and recites that the lands are part of the lands known — mrarron
as Dominion lands and mentioned in The Dominion Lands PSTHcT

Act, which was ¢. 5, R.S.C. 1886. By s. 48 of that Act it Kerwin

. . . erwin CJ.
was provided that, unless expressly mentioned, mines of —
gold and silver did not pass in a grant of Crown lands.
The grant itself conveys the lands, saving and reserving
to Her Majesty only certain rights of navigation, fishery
and fishing.

A transmission having occurred, a certificate of title was
issued on July 7, 1916, to the administratrix of the estate of
the original patentee, and in the “Remarks” column it is
stated that this is “not marked as to minerals”. A further
transmission having occurred, the next certificate of title
of October 8, 1921, was issued without being marked as to
minerals. The new owner transferred the lands to Howard
P. Bartleman, to whom a certificate of title was issued on
October 8, 1921, and it was not marked as to minerals.
Bartleman executed a first mortgage to Eliza Jane Clements
(being the one produced by order of Mr. Justice Graham),
including all his estate, title and interest in the lands. Other
mortgages were granted, but ultimately a final order of fore-
closure was granted to Eliza Jane Clements of all the right,
title and interest in the lands, of the defendants in the
foreclosure action. A certificate of title was granted to
Eliza Jane Clements on December 20, 1928, and was marked
“Minerals in the Crown”. This was the first time that an
endorsement to this effect was made.

Another transmission having occurred, a new certificate
of title was issued on December 23, 1947, to Clifford Gibson
Clements and John Frederick Leeson Clements, the execu-
tors of Eliza Jane Clements, and it is marked “Minerals in
the Crown”. Then followed the transfer from John
Frederick Leeson Clements, the surviving executor, to the
present appellants and a certificate of title was issued, dated
March 7, 1953, registered as No. 1G-239 and endorsed
“Minerals in the Crown”. It is this endorsement that the
appellants seek to have removed.
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E?f In my opinion there is no authority in the Saskatchewan
Bawzer Land Titles Act for the endorsements on the certificates of
Reasonan or bitle to Eliza Jane Clements and to her executors and to the
LIXII?I?SROQIGE_ appellants, and, therefore, the application should be granted
marion  t0 cancel the notation “Minerals in the Crown” on certi-
fog;" ficate of title No. IG 239. However, the remaining part
—— _ of the application should not be allowed, which was for an

KerEC'J' order that the Registrar substitute therefor the notation
“Minerals Included”. The Courts below seemed to have
been fearful that if the relief, to which I think the appel-
lants are entitled, was granted it might be argued that there
had been a determination as between the appellants and
some one not a party to these proceedings. Such, in my
view, is not the result, as nothing is said beyond ordering
the Registrar to remove from a certificate of title an
endorsement for which no authority can be found.

The judgment of Kellock and Locke JJ. was delivered
by :— :

Kzrvrock J.: This is an appeal from the Court of Appeal
for Saskatchewan (1) dismissing an appeal from an order
or judgment of Davis J. (2), in turn dismissing an applica-
tion by the appellants for an order directing the respondent
to cancel a notation on the certificate of title to certain
lands and to amend the same by substituting another
endorsement. None of the respondents appeared in the
courts below and the appeal to this court was unopposed.
The facts out of which these proceedings have arisen are
as follows:

On December 23, 1889, following a Crown grant of the
lands, a certificate of title thereto was issued to one Bartle-
man, on which certificate there was endorsed in the Land
Titles Office the words “minerals included”. ‘Counsel for
the appellant submitted that the words quoted were of no
effect in view of the definition of “land” which he said was
contained in the statute in force at the time the Crown
grant was made and which was said to be in terms similar
to s. 2(1)(10) of The Land Titles Act, R.S.S. 1953, ¢. 108.
The statute referred to is, no doubt, The Territories Real
Property Act of 1886, RS.C., c. 51, s. 3(1). S. 48 of The

(1) (1954) 11 W.W.R. (NS) (2) (1953) 9 WW.R. (NS.) 652.
469. i :
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Dominion Lands Act, R.S.C. 1886, c. 54, provides that 1954
. . . ——
unless expressly mentioned, mines of gold and silver do not = Bawzer
pass in a grant of Crown lands. For reasons which will = =
appear, however, I do not think this court is required to Moosomiv
. . . AND REGIS-
pass upon the :question as to what, if any, minerals were = rrarion

vested in the oniginal patentee or in any succeeding owner. fo;‘l‘“

The lands ultimately became vested in one Eliza Jane ggjock 7.
Clements by virtue of a final order of foreclosure of the ——
18th of December, 1928, registered on the 20th of that
month, upon which day a certificate of title issued to the
grantee. Upon this certificate there was endorsed in the
Land Titles Office the words “Minerals in the Crown”. This
endorsement was unauthorized as it is not suggested that
there had occurred anything between the original Crown
grant and the final order of foreclosure upon which an
endorsement could be founded.

Subsequently, on the death of Eliza Jane Clements, a
new certificate of title was issued to her personal represen-
tative and, upon the sale and transfer of the lands to the
appellants, a certificate of title was issued to the latter.
Both certificates also bore the above mentioned notation.
We were told that in each case this was effected by means
of a rubber stamp.

While the transfer from the personal representative of
Eliza Jane Clements to the appellants was of “all my estate
and interest in the said piece of land” without any reserva-
tion, the effect of the decision in the courts below is that
the mere notation on the certificate of title of December 20,
1928, issued to the late Eliza Jane Clements, created an
estate in the minerals in the Crown and that all that could
be transferred thereafter to the appellants was the land
without the minerals. Reference is made in the judgment
to a clause in the agreement for sale between the personal
representative and the appellants under which the vendor
covenanted to transfer the land to the purchaser subject to
“the conditions and reservations contained in . . . the certi-
ficate of title hereto under the said Act subsisting on the
day of the date hereof.”

Even if the agreement for sale could be said to be a
relevant document after the execution and delivery of the
transfer in absolute terms, I do not think it can be said
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that the minerals were the subject of any “condition” or
“reservation” contained in the certificate of title. The
notation or endorsement was completely unauthorized and
can have no more effect than had the Registrar written his
name on the certificate. It could not have the effect of
creating an estate in the minerals in the Crown. There is
no suggestion that any other person not a party to the pro-
ceedings has acquired any rights against the appellants on
the faith of any of these endorsements.

The appeal should be allowed, the judgments below set
aside and an order made directing the Registrar to cancel
the endorsement in question. As already mentioned, the
court, in so doing, does not pass upon the question of the
ownership of the minerals in the lands but merely directs
the cancellation of an unfounded endorsement on the cer-
tificate of title.

Estey J.:—This is an appeal from a judgment of the
majority of the Court of Appeal in Saskatchewan (1)
affirming (Mr. Justice McNiven dissenting) the dismissal
of the appellants’ application by Mr. Justice Davis.

The appellants (applicants), as registered owners under
Certificate of Title No. BG-3853, dated March 7, 1953, of
SE 4-14-33 Wilst, made the application under s. 82(b)
(then s. 77(a)) of The Land Titles Act (R.S.S. 1953, c. 108,
s. 82(b)) for a direction to the Registrar of the Moosomin
Land Registration District to correct the notation upon
their Certificate of Title to read “Minerals Included” rather
than, as it now reads, “Minerals in the Crown.” Section
82(b) reads:

82. A judge of the Court of Queen’s Bench may, upon such notice as

he deems fit
* * *

(b) direct the registrar to cancel any instrument or any memorandum
or entry relating thereto or to amend any instrument in such
manner a9 the judge deems necessary or proper.

The original grant from the Crown to Archibald Bartle-
man, dated July 8, 1889, contained no reservation as to
minerals and upon its registration Certificate of Title No.
4-48, dated December 23, 1889, was issued to the said
Archibald Bartleman. This grant was prior to Septem-
ber 17, 1889, and, therefore, under the legislation (R.S.C.
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1886, c. 54, s. 48) in effect at that time, the transferee from 353
the Crown received the mines and minerals, except precious  Barzes
metals. The Registrar noted on the Certificate of Title, gpgim . or

when issued, “Minerals Included.” MoosomiN
Lanp REecis-

Subsequent conveyances did not reserve the mines and foaion
minerals and the Certificates of Title issued consequent ~ etal
upon the registration thereof did not contain any notation gy
with respect to minerals until the Registrar, in issuing —
Certificate of Title No. M-5452, dated December 20, 1928,
to Eliza Jane Clements, consequent upon a final order dated
December 18, 1928, made in foreclosure proceedings under
a mortgage registered against the property, made a nota-

tion “Minerals in the Crown.”

When Eliza Jane Clements died, upon an application by
her executors for transmission, a new Certificate of Title
No. GP-129, dated December 23, 1947, was issued to her
executors, again with the notation “Minerals in the Crown.”

The executors of her estate sold this land to the appel-
lants, under an agreement for sale, upon the performance of
which a transfer was issued to the appellants, and a new
Certificate of Title No. IG-239, dated March 7, 1953, was
issued in their name, with the notation “Minerals in the
Crown.” It is this notation that the applicants ask to be
corrected.

Their application, as directed by Mr. Justice Graham, has
been served upon the surviving executor of the estate of
Eliza Jane Clements and again the notice of appeal to the
Court of Appeal, by order of that Court, was served upon
the surviving executor, who did not appear before Mr.
Justice Davis, the Court of Appeal or this Court. The
JAttorney General of Saskatchewan was notified of these
proceedings and, as a consequence, the Deputy Attorney
General wrote a letter advising that he would not appear
upon this application.

The mortgage foreclosed was the first encumbrance upon
the land and the final order directed ‘“that the Title to the
said lands be vested in the Plantiff free from all right, title
or interest or equity of redemption on the part of the Defen-
dents or any of them or any person or persons claiming
through or under them or any of them.” I respectfully
agree with Mr. Justice McNiven that this final order is an

53856—1
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1954 “instrument”, as defined in s. 2(8), which, when registered,

Buzen  transferred the land to Eliza Jane Clements “according to
Recisemar o UD€ tenor and intent thereof” (s. 65(2)). This final order
Llf‘\/l:gsﬁggz_ contained no reservation of mines and minerals and, there-

marion  fore, as “land” was then defined (R.S.S. 1920, c. 67, s.
DIsTRICT  9(11)), now s. 2(10), these passed to Eliza Jane Clements.

Estey J. The notation, therefore, cannot be justified by any pro-
—=  vigion in the final order, nor, in fact, has any document
been disclosed which would, at that time, support such a
notation as “Minerals in the Crown.” All of the learned
judges in the Courts below have concluded that this nota-
tion was placed upon the Certificate of Title by virtue of
an error in the Land Titles Office. It would seem, therefore,
that such an error should be corrected, unless third parties
have acquired some right, under The Land Titles Act, by

virtue of its presence on the Certificate of Title.

There is no reservation of minerals contained in the
application for transmission and, therefore, the same rea-
soning would apply if it were suggested this notation might
be justified upon the basis of that application.

Moreover, the transfer made by the surviving executor to

- the appellants contained no such reservation and, therefore,

it cannot be suggested that the notation can be founded
thereon.

In the Court of Appeal a majority of the learned judges
emphasized a provision in the agreement for sale from the
executors of Eliza Jane Clements, dated December 24, 1927,
and which contained the following:

. . on payment of all sums payable hereunder by the purchaser, the
vendor covenants, . . . to transfer the said land . . . to the purchaser, by
a transfer under the provisions of The Land Titles Act, but subject to
the conditions and reservations contained in the original grant of the
said land from the Crown, and in the Certificate of Title thereto under
the said Act, subsisting on the day of the date hereof, . . .

Mr. Justice Procter, writing the judgment for the major-
ity of the Court, stated:

Under the agreement the purchasers did not acquire the mineral
rights in the land as the reservation “Minerals in the Crown” was endorsed
on the title and the agreement provided that the transfer was to be subject
to this reservation.

In my view it is unnecessary here to consider the effect,
if any, of the provision in the agreement for sale as, in my



3.CR. SUPREME COURT OF CANADA 91

view, it was merged in the transfer dated February 23, 1953, 1954
and given by the surviving executor to the appellants which Barzer

. .. , . . .
contained no such provision, but, on the contrary, provided: g . > = =
. . . transfer to the said Elizabeth Balzer and Henri Balzer, all my LMOOSI%MIN
. . cr. AND REcis-
estate and interest in the said piece of land. TRATION
DistrICcT

That this agreement for sale was merged in the transfer etal
must follow from the decision of Knight Sugar Co. Ltd. v. g 3.
Alberta Railway and Irrigation Co. (1), where, under the ——
Alberta Land Titles Act, it was held that the agreement
merged with the transfer. Lord Russell of Killowen, speak-
ing for the Privy Council, at p. 238 stated:

There can be no question in their Lordships’ view that, so far as
parcels were concerned, the parties in the present case intended that the
provisions of the sale agreement should be performed by the transfer
and the subsequent certificate of title, and that accordingly, subject to a
point next to be mentioned, the real contract as regards parcels is to be
found not in the executory agreement but in the completed transaction.

He then dismissed the contention that a transfer under
the Alberta Land Titles Act was nothing more than an
order to the Registrar to cancel an existing Certificate of
Title and to issue a new Certificate and, dealing particularly
with the transfer, he stated at p. 239:

From the language used in these sections it seems clear that each of
yhe transfers was a document prepared (and prepared it cannot be doubted
in a form approved by both transferor and transferee) in order that, when
registered, it should become operative according to the tenor and intent
thereof, and should thereupon transfer the land mentioned therein. It is
the transfer which, when registered, passes the estate or interest in the
land; and it appears, for the purpose of the application of the doctrine in
question, to differ in no relevant respect from an ordinary conveyance of
unregistered land.

The language of the Alberta sections which Lord Russell
had under consideration are, in all relevant particulars, to
the same effect as ss. 65 and 66 of the Saskatchewan statute.
It is true the words “except as against the person making
the same,” found in s. 65 of the Saskatchewan Act, are not
in the Alberta statute, but these have no reference to the
effect of an instrument when registered, but rather to its
effect as against a party making same quite apart from
registration. Whatever may be the effect of these words
in an appropriate case, they are not of significance here, as
neither party to the agreement is relying upon them.

(1) [1938] 1 W.W.R. 234.
53856—1%
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1954 That- portion of the Alberta statute of particular impor-
Bazer tance is contained in s. 51 and is to the same effect as

Recswar op S+ 09(2) in the Saskatchewan statute, which reads:
MoosoMIN * * *

Lano Reats- 65. (2) Every instrument shall become operative according to the
TRATION . .
Districr tenor and intent thereof when registered and shall thereupon create,

etal transfer, surrender, charge or discharge, as the case may be, the land,
_— estate or interest therein mentioned.
Estey J.

_ The “tenor and intent” both of the final order and the
transfer to the appellants conveyed the “land” which, at
the relevant times, was defined as in s. 2(10) and, therefore,
included the minerals. With great respect to those who
hold a contrary opinion, the notation here in question had
no validity or effect when first made and, even if it were
possible that it might, by virtue of subsequent circum-
stances, acquire some validity, such are not disclosed in this
record.

In my view, and with great respect to the learned judges
who entertain a contrary opinion, the application should
be granted and the notation “Minerals in the Crown”
should be cancelled and the Title amended accordingly, as
provided under s. 82(b). The notation “Minerals Included”,
which the appellants ask to have endorsed on the Certi-
ficate, does not, upon this record, appear to be necessary
and no order should be made in regard to it.

The appeal should be allowed.

CarRTwrRIGHT J.:—I agree that this appeal should be
allowed, that the notation ‘“Minerals in the Crown” on the
Certificate of Title should be cancelled and that the applica-
tion to have the words “Minerals included” endorsed on
the Certificate should be refused. Counsel for the appellant
having stated that he does not ask for costs there should
be no order as to costs in this Court or in the courts below.

Appeal allowed.

Solicitors for the appellants: MacPherson, Leslie &
Tyerman.
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IN THE MATTER OF the last Will of REBECCA 35_4

BARRETT. :'Iljugée 93

NAOMI BEARD, BEATRICE G.
PARKER, executrix of the last Will

and Testament of Unia Gaunt Bar- APPELLANTS;
rett, deceased and CAROLINE R.
McCULLOCH ...................

AND

EDITH GEORGINA CONSTANCE
BARRETT, trustee of the Estate of
Rebecca Barrett, deceased, ROBERT
JAMES GROWCOCK, executor of
the last Will of Helena Augusta Mos-
som, deceased, HELENA ADELE
SALE, IRENE ELAND CHRISTIE
and ANNETTE GROWCOCK ... ..

RESPONDENTS.

ON APPEAL TROM THE COURT OF APPEAL FOR ONTARIO

Wills—Annuities—Payable out of rents and profils of designated property
—Continuing charge on income—Right of annuitant to Arrears—To
accumulation of surplus income to meet actual or contemplated
deficiencies.

A testatrix by her will gave to her husband a life interest in her whole
estate and directed the payment of annuities out of the rents and
profits of a certain property to her surviving daughters and a grand-
daughter. By a residuary gift the rest of her estate went to all her
sons and daughters to be equally enjoyed by them during the terms
of their natural lives, and after their deaths to their heirs and assigns
forever. The testatrix died in 1893 and her husband in 1913. Follow-
ing his death the annuities were paid out of the profits of the property
charged with their payment and the surplus distributed under the
residuary clause. Between 1932 and 1945 the revenue from the
property fell below the-amount required to meet the charges, and
the advice of the court was sought, as to whether the deficiency
arising in any year was payable out of the rents and profits of anyv
other year or years. Judson J., to whom the application was made,
held that it was, and his judgment was affirmed by the Court of
Appeal for Ontario.

Held: By Rand, Estey, Locke and Fauteux JJ.—That any existing
deficiency in a share of the gross annuity was in the first instance to
be made up out of that portion of the rents and profits corresponding
to that share, and so far might be paid in priority to the payment
of the current annuity attributable to that portion, but this was not

*PreseNT: Kerwin C.J. and Rand, Estey, Locke and Fauteux JJ.
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to affect the payment of the share of the gross annuity out of the
appropriate portion of the rents and profits in relation to which there
was no deficiency. In any year a deficiency prevented payment in
full of the annuity recourse could be had to the rents and profits
accrued during the lifetime of the annuitant in the first instance
in the proportion set out above. Any deficiency existing at the
death of the last person entitled to the annuity to cease to be payable
out of the rents and profits earned after the death of such person.

The appeal was therefore allowed in part and the judgment amended
accordingly.

Kerwin «C.J. would have dismissed the appeal in toto as he agreed wita
the conclusions of the trial judge and the Court of Appeal.

Held: Further, that the costs in this court and in both of the courts below
should be payable out of capital.

Judgment of the Court of Appeal for Ontario [1953]1 O.R. 897 affirmed,
subject to a variation.

Appeal by three of the residuary beneficiaries of the
estate of Rebecca Barrett, deceased, from an Order of the
Court of Appeal for Ontario (1) dismissing an appeal from
an Order of Judson J. (2), made on an application for the
construction of Rebecca Barrett’s will.

T.Sheard, Q.C. and J. W. F. Goodchild for the appellants.

J. L. Lewtas for all the respondents except E. C. G.
Barrett.

J. S. Boeckh and S. P. Webb for E. G. C. Barrett.

The Cmier Jusrice:—The first point on behalf of the
appellant was that the net rents and profits in each year
should be distributed annually and that after the annuitants
received payment of their annuities in any year the surplus
income in that year should be distributed under the residu-
ary clause and not applied to make up any deficiency in
payment of annuities in past years. I agree with Chief
Justice Pickup, speaking on behalf of the Court of Appeal
for Ontario, that, on the proper construction of Mrs. Bar-
rett’s will, this contention cannot be upheld. Mr. Sheard
sought to gain comfort from the reasons of Middleton J. on
the earlier application to the Court for advice: re Rebecca
Barrett (3) and (4). As a matter of fact all the Court was
there concerned with was whether the gift to the daughters
of the testatrix was of annuities charged upon the rents, or

(1) 119531 O.R. 897. (3) (1914) 5 O.W.N. 807.
(2) [1953] O.W.N. 779. (4) (1914) 6 O.W.X. 270.
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whether they took the property in the income in fee-tail.
However, it may be pointed out that Middleton J. had
decided that the vesting in the residuary beneficiaries was
“subject to these annuities”; and I think it is put quite
accurately in Mr. Lewtas’ factum—

The fact that the residuary beneficiaries have a present vested interest
in everything to which the annuitants are not entitled does not derogats
from the rights conferred upon the annuitanis by the gift of the annuity.

I agree that there was no laches or any acts on the part of
the annuitants that would bar them. Something might be
said about s. (1) of The Accumulations Act, R.S.0. 1950,
c. 4, since, I understand, it was mentioned for the first time
in this Court. By it, any accumulations for the purpose of
meeting subsequent instalments were prohibited after
August 2, 1914, being the expiry of twenty-one years after
the death of the testatrix and, therefore, any standing by
of the annuitants in the distribution of surplus income
under the residuary clause during the period from the death
of the husband of the testatrix on October 2, 1913, down to
and including the year 1931, cannot be construed in any
way as a waiver of their right to have arrears of annuity
made up out of subsequent surplus income.

I also agree with Chief Justice Pickup that, as the prop-
erty in the income vested within the period prescribed by
the rule against perpetuities, the rule itself has no applica-
tion. The decision of the Privy Council in Belyea v.
McBride (1), was not referred to in the Courts below.
That was an appeal from a decision of this Court and,
while the amount of the arrears at the time of the death of
the testatrix and the persons to receive them were deter-
mined, the gift was dependent upon a contingency that
might not arise within the prescribed period (the contin-
gency being that dividends should be declared by the direc-
tors of the company).

Judson J. decided that the charge continues until the
arrears are paid, notwithstanding the death of the last
annuitant, and the Court of Appeal agreed with him. In
Williams on Wills, at pp. 187-188, it is stated that “Where
a testator desires that an annuitant shall be paid out of
income only, he will probably also desire that deficiencies

(1) [1942] 3 DL.R. 785.
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1954 in any year shall be made up out of surpluses in other
——

Inte  years, but he will probably intend that, on the death of the

pOMRTT g nnuitant, all liability for the annuity shall cease and, in

Banreer ot al 5O far as it has not then been paid out of income, it shall

—— _ to that extent fail and that unpaid arrears shall not be
Kerwmn CJ. . . »

—"" payable either out of future income or corpus”. Whatever

a testator intends or desires is, of course, to be gathered

from a reading of the entire will and, in fact, in the notes

to the sentence in Williams that follows the one quoted

there appears a reference to several cases, including the one

relied upon by the respondents, In re Rose (1), where, at p.

25, Sargant J. points out that “when once an annuity has

been held to be cumulative at all, it would seem necessarily

to follow that those who claim that it is cumulative to a

limited extent only are bound to point out and establish the

limits of its cumulativeness. And this appears to be the

result of the authorities”. He refers to the earlier cases in

some of which, on the construction of the documents there

under consideration, a different result was arrived at. The

matter 1s discussed at length in Bowles’ Testamentary

Annuities at pp. 118 et seq. Upon consideration of the

terms of the will before us, I am of opinion that the Judge

of first instance and the Court of Appeal arrived at the
correct conclusion.

The appeal should be dismissed, but subject only to a
variation whereby the costs in both Courts below shall be
payable out of capital. All parties are entitled to their costs
in this Court out of capital, those of the trustee as between
solicitor and client. )

The judgment of Rand, Estey, Locke and Fauteux JJ. was
delivered by:

Ranp J.:—The question in this appeal is whether the
bequest of an annuity for life payable out of the rents of a
specific property is limited to rents accruing in each year
severally or is continuing and as to arrears is charged upon
those accruing during the life or indefinitely after the death
of the annuitant.

(1) (1915) 85 L.J. Ch. 22.
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After providing a life interest to her husband in all her _ljil

real and personal estate the testatrix proceeded: Inte

I give and bequeath out of the rents and profits payable from all and BEB A;?)ng‘:ru

singular the Real Estate at present owned by me, under and by virtue of v.
the demise in that behalf, contained in the Will of my late father, BARRETT et at
Lardner Bostwick, and consisting of fifty two feet of land on King Street, Rand 1.
in the said City of Toronto, wherein are erected the Adelaide Buildings, R
the annual sum of six hundred and fifty four pounds. The six hundred
pounds, to be equally divided between my daughters. The fifty four
pounds to Edith Emily daughter of my son Frederick Albert Barrett for
life, provided always that at the expiration of the present Lease and when
a new Lease is granted that the rent should the same be increased Edith
Emily’s share shall be increased to 6 hundred dollars a year for life free
from the control of any husband they or either of them my said daughters
or Granddaughter may at any time marry for and during the term of
their natural lives.
And after the death of my said daughters or any or either of them,
then to their lawful issue, such issue to take the share or shares of their
respective mothers.
And should any of my said daughters die without leaving lawful issue
then the share of such daughter or daughters so dying without lawful
issue, to go to the survivors of my said daughters equally, for and during
the term of their natural lives, and after their or either of their deaths
leaving lawful issue then such issue absolutely . . .
And that all my dear children may live in peace and love and as to
the rest of my Real Estate and Personal, whether in possession or
expectancy, I give the same to each and every of my dear children, sons
and daughters, to be equally enjoyed by them during the term of their
natural lives, and after their death, to their heirs and assigns forever . . . .

In matters of this nature there is a tendency to state
pertinent considerations in the form of rules or canons of
construction; but it must be kept in mind that we are inter-
preting an instrument, in this case a will, and that the para-
mount object is from the language the testator has used
and the circumstances in which he used it to gather his
intention. Apart, then, from definite constructions put
on words or sets of words, considerations canvassed or
applied in decided cases, in the light of which the questions
raised are to be examined, while of much assistance, are, at
most, aids to that ascertainment and they must yield to
basic facts in each situation with which they clash: Birch
v. Sherratt (1), Lord Cairns at p. 647.

When an annuity is, without more, to be paid out of a
source or fund, obviously it is charged upon that fund. If,
as here, the bequest is made directly out of the rents and

(1) (1867) L.R. 2 Ch. 644,
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profits of a specified property, then that continuing source
is the fund, subject to the determination of the time during
which, as such fund, it is to continue. Had the bequest to
the daughters and the granddaughter Edith been given
stmpliciter with the whole property passing as residue, even
though not expressly made subject to the annuities, it would
seem to be clear that, apart from any question of a 'charge
on the corpus, the charge on the rents and profits and con-
sequently the fund would, in point of time, be indefinite,
and that arrears would be a continuing liability after the
death of the annuitants: In re Coller’s Deed Trusts: Coller
v. Coller (1). The inquiry, then. is whether what would
otherwise be a prima facie implication is, in the circum-
stances, rebutted.

The testatrix died in 1893 leaving four daughters: the
husband died in 1913. The will was apparently drawn by
her in her own handwriting and, as can be seen, is inarti-
ficial and presents aspects of difficulty. But we are relieved
from several of them by a previous judgment of the Court
of Appeal rendered in 1914. The gifts to the daughters
were defined in these words:

. . that the said daughters of the said deceased are each entitled
to receive one-fourth of the said sum of £600 or one-fourth of $2,400.00
during her lifetime; that on the death of each daughter her children are

.gntitled to take for life the share of the deceased parent in equal shares

and should any daughter die without leaving any child or children her
surviving the share of the daughter so dying is to go for life to the
surviving daughters equally (the child or children of a deceased daughter
to take the share which the deceased parent would have taken if living).

The residue of the King Street property was declared to
be vested in the children “subject to a charge thereon for
the payment of the said annuities.”

The “charge” in this context was not discussed on the
argument before us, but from the questions put to the Court
for determination I do not understand that the judgment
in the use of this word is to be taken as declaring the
annuities to be charged upon the corpus of the property;
on that view the present application would seem to be to
little or no purpose. The answer given to question No. 5,
which introduces the circumstance of the payment of a
mortgage on the property out of the rents “is the deficiency

(1) 119391 1 Ch. 277.
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payable . . . out of the corpus of the King Street property”, 1954
in which the court, holding the future rents to be charged, Inre
stated that it was not necessary that the question should pBARRETT
“at this time” be answered, to which no objection was taken

before us, seems to be conclusive. But, in any event, the
judgment does not determine the period of the rents and
profits out of which the annuities are payable, and that, in
the conclusion at which I have arrived, is sufficient for the
purposes of the appeal.

v.
BARRETT et al

Rand J.

The appeal has been brought by several of the residual
beneficiaries who are concerned with the answer of the
courts below that arrears in the annuity attributable to the
daughters are an indefinite continuing first charge on the
fund. Mr. Sheard’s contention is that each year’s annuity
payment is to be made out of the annual rents and profits
for that year only, from which it follows that there can be
no arrears to be carried as a charge on the income of any
other year. Assuming the ordinary rule that a simple
annuity payable out of income is, prima facie, a charge on
the income until paid in full, he submits that the direction
to increase the amount payable annually to the grandchild
Edith up to the sum of $600, to the extent that surplus
income in any year permits it, is incompatible with such a
charge and that all annual surplus must be distributed
among the residuary beneficiaries: In re Coller’s Deed
Trusts: Coller v. Coller (supra). On this contention I
agree with Pickup C.J.O., who, speaking for the Court of
Appeal, viewed the increase as no more than a limited
augmentation of the portion bequeathed to the grandchild:
the surplus, in the sense of Coller’s Trust, lies beyond that
Iimit and the question of charge is unaffected.

He argues further that as the corpus of the property out
of which the income arises has immediately vested in all
the children in fee simple, as the King Street property is
the most substantial item of the estate, and as the testatrix,
assuming a continuing sufficiency of rents, contemplated an
annual distribution of residual income, it would defeat her
intention if the annual surplus could be retained for the
security of the annuity or if the arrears remained charged
on the income indefinitely. This depends on the language
of the gift over. The word used in the general clause is
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“rest” rather than “residue” but in substance these are
equivalents, and I am unable to agree that the general
words creating the annuity are cut down by this clause.

But it will be seen that a second series of annuities in
remainder is provided to the children of the daughters who,
in each case, upon the death of their mother, are to take
her share. What is the nature and scope of this gift?
There is no qualification in the language conferring it which
I construe to mean that the share to a grandchild is of
coordinate rank with, is as original and effective, and bears
the same incidents, as that to a daughter; that it does not
include the right to arrears due the mother at her death
has, by all parties, been assumed.

That share becomes, in turn and to the same extent as
that of the mother, a charge on the fund out of which it
arises, which is the rents and profits accruing from the
moment of the mother’s death. The charge, related to that
fraction of the total income corresponding to the share in
the gross annuity must be taken to be as exclusive as the
mother’s; and the only manner in which that can be made
so 1is to restrict it in each case to the income arising during
the lifetime of each annuitant. When the annuitant dies,
arrears die with her: Williams on Wills, 3rd Ed. Vol. 1, pp.
187-8 in which the following observation would seem to
state accurately the mind of a testator in the ordinary case:

Where a testator desires that an annuitant shall be paid out of income
only, he will probably also desire that deficiencies in any year shall be
made up out of surpluses in other years, but he will probably intend
that, on the death of the annuitant, all liability for the annuity shall
cease and, in so far as it has not then been paid out of income, it shall to
that extent fail and that unpaid arrears shall not be payable either out
of future income or corpus.

If, as held by the Court of Appeal, all arrears, including
those of the deceased mother, remained prior in charge to
the annuity in remainder, a grandchild might never person-
ally receive any part of its share, a result in frustration of
the clear intention of the testatrix. To attribute a con-
current charge either coordinate with, or senior or junior
to that of the current annuity, involving as it must the
current shares of the grandchildren and any living daughter,
and the charges for arrears of both the grandchildren and
living daughters and the estates of deceased daughters.
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would necessarily contradict the express provision of tie 1_9{5_4
will. The controlling fact is the primary charge on the Inse
proportionate amount of the income in each case, for cur- BUMRRETE
rent annuity payments; that is exclusive in the case of theB v.

o . ARRETT el al
mother and must be taken to be equally so in that of her
children. Rand J.

A final consideration on the first question remains to be
examined. It appears that, prior to 1932, the surplus
income, with the consent of the daughters, had been dis-
tributed under the residuary clause and that the daughters,
among the beneficiaries, had received a sum greater than
the total arrears of the annuities. It was argued that it
would be patently unjust to allow the surviving daughter
and the representatives of her deceased sisters, now to assert
a claim for the arrears against the descendants of the sons
without taking into account the money so received. But 1
am unable to appreciate the force of this contention. If the
surplus rents had been impounded and later used to make
up the deficiencies in the rents, upon the arrears ceasing, the
surplus now required for them would be available to the
residual beneficiaries. That means simply that instead of
receiving them prior to 1932 the same parties or persons
standing in their shoes would receive them subsequently,
say, to 1945. It is not to the point that children have died
and are now represented by descendants because these latter
take only what their parents would now be entitled to.
Since the latter could not object to the payments out prior
to 1932 neither can persons claiming through them.

The period of the continuing fund and the charge on it is,
then, the life of each annuitant; upon death, interest in the
income is at an end and the annuity, including arrears,
drops. The arrears here which on this view still remain
outstanding are those only of the surviving daughter, Edith
Georgina. These continue a charge during her lifetime on
that fraction of the annual income represented by her
present share of the gross annuity. One daughter died on
January 14, 1946, another on November 3, 1947 and a third
on July 3, 1951. Adjustments in the distribution of arrears
enuring to these daughters out of income accrued during
their lives, are to be related to those dates.
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% We were asked to say whether costs in the Court of
Inve  Appeal and on the application before Judson J., are to be

Bg;‘;“:le paid out of the rents and profits or out of capital. Since

Barmess ot al the interest chiefly concerned in the question raised is that

——  of the residuary estate to which surplus rents ultimately go,

Rand J.

I should say that they ought to be paid out of the capital.

I would therefore allow the appeal to the extent of modi-
fying certain of the answers as follows:

Q. 1.

Al

Q. 3.

A,

If the net rents and profits earned in any year from the King
Street property referred to in the will are insufficient to enable
payment in full of the annuity payable in respect of that year,
is the deficiency payable out of the rents and profits of any
other year or years?

Yes, but only out of the rents and profits acerued during the
lifetime of the annuitant in the first instance in the proportion
specified in the answer to question 3.

If the answer to question 1 is “yes”, if in any year there is an
existing deficiency, is it to be made up in priority to the pay-
ment of the annuity for that year?

An existing deficiency in a share of the gross annuity is in the
first instance to be made up out of that portion of the rents
and profits corresponding to that share, and so far may be paid
in priority to the payment of the current annuity attributable
to that portion, but this is not to affect the payment of the
share of the gross annuity out of the appropriate portion of the
rents and profits in relation to which there is no deficiency.

. If the answer to question 1 is “yes”, does any deficiency existing

at the death of the last person entitled to the annuity cease to
be payable out of the rents and profits earned after the death
of such last person?

Yes.

The costs of all parties in all courts, those of the trustee
as between solicitor and client, will be payable out of
residual capital.

Appeal allowed to extent of modifying answers to certain
questions.

Solicitors for the appellants Beard and Parker: Mac-
Kenzie, Wood & Goodchild.

Solicitor for the appellant McCulloch: V. M. Howard.

Solicitors for the respondent Barrett: Mason, Foulds,
Arnuk, Walter & Weir.

Solicitors for the Respondents other than the trustee:
Arnoldi, Parry & Campbell.
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SUELEEN O. M. WALKER (Plaintiff) ..... APPELLANT; 1954
*Qct. 27, 28
AND *Dec. 20
JESS ENDERS (Defendant) ............. RESPONDENT,

ON APPEAL FROM THE BRITISH COLUMBIA COURT OF APPEAL

Automobiles—Action by Gratuitous Passenger—Jury’s finding set aside
by Court of Appeal—“Gross Negligence” question of fact for jury—
Where evidence will support such finding, it should not be disturbed.

The appellant, a gratuitous passenger, sued the respondent to recover
damages for injuries suffered by her when an occupant of a motor
car owned and driven by the respondent and arising out of a collision
between the respondent’s motor car and a motor truck. The accident
occurred in winter time on the curve of a narrow mountain road
with an icy, slippery surface. A jury having found negligence on the
part of both drivers and that of the respondent to have amounted to
gross negligence, judgment was entered against the respondent and
the action against the other driver dismissed. The British Columbia
Court of Appeal by a majority decision set the judgment aside on
the grounds that the finding of the jury was perverse.

Held: Whether conduct falls within the category of gross negligence is
a question of fact for the jury. Here there was evidence upon which
a jury, if they chose to believe it, might find negligence on the part
of the respondent and hold that this was very great negligence, in the
circumstances,

Studer v. Cowper [1951]1 S.C.R. 450; City of Kingston v. Drennan 27 Can.
S.C.R. 46; Holland v. City of Toronto [1927] S.C.R. 141 and McCul-
loch v. Murray [1942] S.C.R. 141, referred to.

Judgment of the Court of Appeal for British Columbia (1953-54), 10
W.W.R. (NS.) 602, reversed and judgment at trial restored.

APPEAL by the plaintiff from the judgment of the Court
of Appeal for British Columbia (1), Sidney Smith J.A. dis-
senting, which set aside the judgment of Wood J. (2) on
a jury trial.

J. L. Farris, Q.C. for the appellant.
D. McK. Brown for the respondent.

The judgment of the Court was delivered by:—

Locke J.:—This is an appeal from a judgment of the
Court of Appeal of British Columbia which, by a decision
of the majority, set aside the judgment entered following

*PreseNT: Taschereau, Kellock, Estey, Locke and Abbott JJ.

(1) (1953-54) 10 W.W.R. (N.8) (2) (1953) 9 W.W.R. (N.S)) 378.
602.



104
1954

—
WALKER
v.
EnbERS

Locke J.

SUPREME COURT OF CANADA [1955]

the trial of the action before Wood J. and a jury. Sidney
Smith J.A. dissenting from the opinion of the majority,
would have dismissed the appeal.

The appellant, a young married woman, was on Febru-
ary 27, 1952, driving with the respondent in his motor
vehicle as a gratuitous passenger, en route from Avola, B.C.
to Kamloops. She was sitting in the front seat to the right
of the driver with her small child beside her.

The respondent left Avola at about 8.30 in the morning
and had driven some 45 or 50 miles when the accident which

. gave rise to the action occurred. The road was narrow,

winding and hilly, running approximately north and south.
The snow had been removed by snow clearing equipment,
the surface being, according to all of the evidence, icy and
very slippery in spots. At the place where the accident
occurred, the travelled or cleared portion of the highway
was 14 ft. 8 ins. in width. As the car approached the brow
of a hill where the road curved to the right, an oil truck
proceeding in the opposite direction which was 8 ft. in width
and 24 ft. long was coming up the hill and a collision
occurred in which the appellant suffered personal injury.
When the driver of the truck observed the respondent’s car
coming down the hill, he endeavoured to draw over to the
extreme right of the travelled portion of the road and had
brought his vehicle practically to a stop when the collision
occurred. The respondent, on his part, observing the
oncoming truck at a distance which he estimated at about
100 ft., attempted to pull over to the right and stop his car.
There were icy ruts in the roadway from 3 to 5 inches deep
and, according to him, the wheels of his car were in them
and, while he put on the brakes, he was unable to bring
the vehicle to a halt.

The evidence as to the speed of the respondent’s car as
it reached the top of the hill is conflicting and unsatisfac-
tory. According to the appellant, they were travelling at
about 30 miles per hour when the truck came into sight, but
this was clearly merely a rough estimate on her part. An
officer of the Mounted Police, who attended the scene of
the accident after the cars had been removed, said that the
marks found at the place of the collision indicated that the
front wheels of the truck had been driven into the bank
of snow on the east side of the road and that the right rear
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dual wheels were up against the snow bank. He found the
hill to have been very slippery. Asked as to the distance
at which the drivers of vehicles approaching in opposite
directions could see each other, he estimated this as about
150 ft, and said that, travelling at the rate of 15 miles an
hour under the existing conditions, he considered a car
going down ‘the hill could be brought to a stop in 150" ft.
Asked by the learned trial Judge if, after viewing the
damage to the respondent’s car, he could estimate the speed
at the time of the collision, he expressed the view that it
had been 25 miles an hour at least.

It was shown that the respondent was familiar with the
road, having driven on it on several occasions, and that he
was aware that large vehicles like the truck might be met
along the way. According to his evidence, he had put his
car into second gear as he approached the hill and the speed
on the hill had not exceeded 15 miles when he saw the
oncoming truck. He had then put on the brakes and put
the car into low gear, but it had skidded in the ruts and he
had been unable to avoid the collision. He admitted that
the road was in a dangerous condition and said that he
thought. that he should not have been driving on it with
the woman and her child.

Both the respondent and the driver of the truck were
found by the jury.to have been guilty of negligence which
contributed to the accident. In the case of the former,
the negligence found was “failure to have his car under
proper control” and this they held to have been gross
negligence.

The learned trial Judge upon the jury’s findings directed
that judgment be entered against the respondent but dis-
missed the action against the owner and the driver of the
truck. The present appellant appealed to the Court of
Appeal from that portion of the judgment dismissing the
action as against the last named defendants but that Court
dismissed the appeal and they are not parties to the present
appeal. g S :

Section 82 of the Motor Vehicle Act of British Columbia
R.S.B.C. 1927, ¢. 227, provides that no action shall lie
against either the owner or driver ‘'of a motor vehicle by
a person who is carried as a passenger for any damage sus-
tained by reason of ‘the operation of the vehicle, unless there

53856—2
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has been gross negligence on the part of the driver which
has contributed to the damage in respect of which the
action is brought. The exceptions in the case of a person
transporting a passenger for hire and in the case of a person
to whose business the transportation of passengers is
normally incidental do not apply in the present case where
the respondent was carrying the appellant without reward.

In Studer v. Cowper (1), the meaning to be attributed to
the expression “gross negligence” in The Vehicles Act, 1945
of Saskatchewan was considered and the cases reviewed in
the judgments delivered. While the section of the British
Columbia statute does not include the words “or wilful and
wanton misconduet” after the words “gross negligence” as
does s. 141(2) of the Saskatchewan Statute, I think the
same meaning is to be assigned to the words ‘“gross
negligence” in each.

In City of Kingston v. Drennan (2), Sedgwick J., deliver-
ing the opinion of the majority of the Court, construed the
expression as it appeared in the Consolidated Municipal
Act of Ontario as very great negligence, and in Holland v.
City of Toronto (3), Anglin C.J.C. said that this was a
paraphrase which, for lack of anything better, had been
generally accepted.

In McCulloch v. Murray (4), Sir Lyman Duff C.J.C. said
that he did not consider that it was any part of the duty of
this Court in applying the provisions of The Motor Vehicle

- Act of Nova Scotia to define gross negligence and that it was

undesirable to attempt to replace by paraphrases the
language which the Legislature had chosen to express its
meaning. Having said this, he continued by saying that
the expression implied conduct in which there was a very
marked departure from the standards by which responsible
and competent people in charge of motor cars habitually
governed themselves. I think this view is the same as that
expressed in Drennan’s case and in Holland’s case.

In the present matter, there was evidence upon which
the jury might find, if they chose to believe it, that the
respondent had driven his car to the brow of the hill at a
speed of from 25 to 30 miles an hour at a time when the
narrow winding road was partially covered by ice, rendering

(1) [1951] 8.C.R. 450. (3) [1927] S.C.R. 242.
(2) (1896) 27 Can. S.C.R. 46. (4) [1942] S.CR. 141.
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it impossible for him to control his car and bring it promptly
to a halt in the event of a truck or other large vehicle being
met upon the hill. In McCulloch’s case, the learned Chief
Justice said that he considered it to be entirely a question
of fact for the jury whether conduct falls within the cate-
gory of gross negligence, a conclusion with which I respect-
fully agree.

The finding of the jury that the negligence of the respon-
dent was the failure to have his car under proper control
should, in view of the nature of the evidence given at the
trial, be construed as meaning that that failure was due to
the excessive speed at which the car was being driven as it
commenced the descent of the hill. There was evidence, in
my opinion, upon which the jury might properly find
negligence on the part of the respondent and hold that this
was very great negligence, in the circumstances.

I think the judgment entered at the trial should not have
[been set aside and I would allow this appeal with costs
throughout.

Appeal allowed with costs.
Solicitor for the appellant: E. G. Stlverton.

Solicitors for the respondent: Russell & Dumoulin.

BRIAN FARAH (Defendant) .............. APPELLANT;
AND

MAYER A. BARKI (Plaintiff) .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Contract—Aclion to enforce wrilten agreement dismissed—W hether trial
judge’s finding one of fraud and supported by the evidence—Duly of
appellate court in dealing with finding.

The appellant signed a document in the belief that as drafted by the
respondent it was in accordance with a prior discussion between the
parties whereby the appellant had agreed to act for the respondent
in the sale of certain stock. The document in fact recorded the sale
of the stock by the respondent to the appellant. An action to recover
the purchase price set out in the agreement was dismissed on the
ground that it appeared to have been obtained by a trick on the part

*Presext; Kerwin C.J. and Rand, Kellock, Cartwright and Fauteux JJ.
53856—2%
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of the respondent. The decision was reversed by the court of appeal
who found that the trial judge had not made a finding of fraud and,
in any event, that there was no evidence of fraud.

Held: that the finding of the trial judge was to be interpreted as a finding
of fraudulent misrepresentation which warranted the repudiation of
the agreement by the appellant. Maz v. Platt [1900] 1 Ch. 616 at 623;
Blay v. Pollard [1930] 1 K.B. 628 at 633, referred to.

Judgment of the Court of Appeal for Ontario reversed and judgment at
trial restored.

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario which reversed the judgment
at trial of Wilson J. who dismissed the respondent’s action
to recover the sum of $6,500 he alleged due him under a
written agreement signed by the appellant.

J. J. Robinette, Q.C. for the appellant.

G. T. Walsh, Q.C. and D. R. Walkinshaw, Q.C. for the
respondent.

The CaIer Justice:—The Court of Appeal for Ontario
reversed the judgment at the trial which had dismissed
the action of the respondent to recover the sum of $6,500
alleged to be due by the appellant to the respondent under a
written document dated March 8th, 1951, for the purchase
of six hundred and fifty (650) shares of Joy Heating and
Equipment Co. Ltd. The judgment at the trial also ordered
the appellant to assign to the respondent that contract.

The duty of an Appellate Court in dealing with the find-
ing of a trial judge was considered by this Court in Law-
rence v. Tew (1). The principles set forth by Lord Sumner
in the opinion of the House of Lords in SS. Hontestroom
(Owners) v. SS. Sagaporack (Owners) (2), had been reiter-
ated by Lord Wright in Powell v. Streatham Manor Nursing
Home (3), and were adopted by this Court in the Lawrence
case. A reference was there made to a decision of the Privy
Council in Caldeira v. Gray (4). In effect, the same views
were subsequently expressed by the House of Lords in
Watt or Thomas v. Thomas (5). The principles stated by
Lord Sumner are as follows:

(1) Does it appear from the President’s judgment that he made full
judicial use of the opportunity given him by hearing the viva voce
evidence?

(1) 119391 3 D.L.R. 27