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JUDGES

OF THE

SUPREME COURT OF CANADA

The Right Honourable GfmALD FAUTEUX, P.C., Chief Justice of Canada.

The Honourable DOUGLAS CHARLES ABBorr, P.C.

The Honourable RONALD MARTLAND.

The Honourable WILFRED JUDSON.

The Honourable ROLAND A. RrrcIE.

The Honourable EmmETr MATHEw HALL.

The Honourable WISHART FLETr SPENCE.

The Honourable Louis-PHILIPPE PIGEON.

The Honourable BORA LASKIN.

ATTORNEYS GENERAL OF CANADA

The Honourable JOHN N. TURNER, Q.C.

The Honourable 0. E. LANG, Q.C.

SOLICITORS GENERAL OF CANADA

The Honourable JEAN-PIERRE GoYER.

The Honourable W. ALLMAND.
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JUGES

DE LA

COUR SUPREME DU CANADA

Le Trbs honorable GtRALD FAUTEUx, C.P., Juge en chef du Canada.

L'honorable DOUGLAS CHARLEs ABBoTr, C.P.

L'honorable RONALD MARTLAND.

L'honorable WILFRED JUDSON.

L'honorable ROLAND A. RrrcHIE.

L'honorable EmmETT MATTHBw HALL.

L'honorable WISHART FLETr SPENCE.

L'honorable Louis-PHILIPPE PIGEON.

L'honorable BoRA LASKIN.

PROCUREURS GtNtRAUX DU CANADA

L'honorable JOHN N. TURNER, c.r.

L'honorable 0. E. LANG, c.r.

SOLLICITEURS GINtRAUX DU CANADA

L'honorable JEAN-PIERRE GOYER.

L'honorable W. ALLMAND.
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ERRATA

Page 99, line 2 of French version. Read "terme stipul6" instead of "pdriode stipul~e".
Page 145, line 15 of French version. Read "auraient" instead of "aurient".
Page 478, line 8 of French version. Read "n'accorderais" instead of "n'accepterais".
Page 573, line 15 of French version. Read "6tiquette" instead of "6tiquetage".

Page 99, ligne 2 de la version frangaise. Lire «terme stipul6>> au lieu de <<p6riode stipuI6e>>.
Page 145, ligne 15 de la version frangaise. Lire <auraient>> au lieu de «aurient>>.
Page 478, ligne 8 de la version frangaise. Lire <<n'accorderais>> au lieu de <<n'accepterais>>.
Page 573, ligne 15 de la version frangaise. Lire <6tiquette>) au lieu de <tiquetage>.
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UNREPORTED JUDGMENTS-JUGEMENTS NON PUBLIES

The following judgments rendered during the year will not be reported

Les jugements suivants rendus durant l'annie ne seront pas publids

Alberta Panel Buildings Ltd. v. Sarcee Band (Alta.), appeal dismissed with costs, 17.10.72, appel rejet6 avec
d6pens.

Aluminium du Canada Ltie v. Corporation municipale du Comtd de Chicoutimi (Que.), [1971] C.A. 50, appeal
dismissed with costs, 22.2.72, appel rejet6 avec d6pens.

Autair Helicopter Services Limited v. Arrow Air Services Limited (Que.), appeal dismissed with costs, 22.2.72,
appel rejet6 avec d6pens.

Bank of Montreal v. Sneath (Alta.), appeal dismissed with costs, 19.10.72, appel rejet6 avec d6pens.
Brunet v. Thurso Pulp andPaper Co. (Que.), appeal dismissed with costs, 28.2.72, appel rejet6 avec d6pens.

Bouchard v. Trust Gindral du Canada (Que.), [1971] C.A. 765, appeal dismissed with costs, 14.6.72, appel
rejet6 avec d6pens.

Boucher v. Vecchio (Que.), appeal dismissed with costs, 8.6.72, appel rejet6 avec d6pens.
Byrne v. Hodgins et al. (B.C.), (1972), 27 D.L.R. (3d) 617, new trial ordered with costs, 6.12.72, nouveau

procks ordonn6 avec d6pens.

Carridre d'Acton Vale Ltie v. Pelchat (Que.), appeal dismissed with costs, 23.2.72, appel rejet6 avec d6pens.
Cole v. Marchyshyn (Sask.), [1971] 1 W.W.R. 730, appeal dismissed with costs, 28.2.72, appel rejet6 avec

d6pens.
Congrigation du Tres Saint-Ridempteur v. Tremblay (Que.), appeal dismissed with costs, 2.11.72, appel

rejet6 avec d6pens.

Corporations des Opticiens d'ordonnance du Qudbec v. Valentine (Que.), [1971] C.A. 228, appeal dismissed
with costs, 1.11.72, appel rejet6 avec d6pens.

Donolo (Louis) Inc. et al. v. St. Michel Realties Inc. (Que.), [1971] C.A. 536, appeal dismissed with costs,
13.6.72, appel rejet6 avec d6pens.

Emond (Raoul) Construction Inc. v. Transport Maritime St-Bernard Lte et al. (Exch.), appeal dismissed
with costs, 6.11.72, appel rejet6 avec d6pens.

Fontaine v. Baril et al. (Que.), appeal dismissed with costs, 25.2.72, appel rejet6 avec d6pens.

Fontaine v. Privoyants du Canada Assurance gindrale (Que.), appeal dismissed with costs, 11.2.72, appel
rejet6 avec d6pens.

Fontaine v. Simard (Que.), appeal dismissed with costs, 24.2.72, appel rejet6 avec d6pens.

Forfar v. Corporation of Twp. of East Gwillimbury et al. (Ont.), [1971] 3 O.R. 337, appeal dismissed with
costs, 12.10.72, appel rejet6 avec d6pens.

Frame v. Frame (Ont.), appeal dismissed with costs, 20.6.72, appel rejet6 avec d6pens.

Fraser v. The Queen (Ont.), appeal dismissed, 7.11.72, appel rejet6.
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UNREPORTED JUDGMENTS-JUGEMENTS NON PUBL9S

Girard v. National Parking Limited (Que.), [1971] C.A. 328, appeal dismissed with costs, 2.11.72, appel rejet6
avec d6pens.

Giroux and Giroux Inc. v. L'Industrielle, Compagnie d'assurance sur la vie (Que.), [1971] C.A. 265, appeal
dismissed with costs, 10.5.72, appel rejet6 avec d6pens.

Gobbo et al. v. Rockingham Hardware Ltd. et al. (N.S.), (1971), 24 D.L.R. (3d) 355, appeal dismissed with
costs, 2.6.72, appel rejet6 avec d6pens.

Gourlay v. The Queen (Exch.), appeal dismissed with costs, 28.1.72, appel rejet6 avec d6pens.

Hoffman-La Roche Ltd. v. Frank W. Horner Ltd. (Exch.), (1970), 64 C.P.R. 93, appeal dismissed with costs,
1.3.72, appel rejet6 avec d6pens.

Home Insurance Company et al. v. P. M. Scientific Fur Cleaners, Ltd. (Man.), [1971] I.L.R. 1-392, appeal
quashed with costs of motion to quash; application for leave to appeal dismissed with costs. Cross-
appeal quashed without costs, 9.2.72, appel annul6 avec d6pens d'une requite en annulation; autorisation
d'appeler rejet6e avec d6pens. Appel incident annul6.

Imperial Trust Company v. Cummings et al. (Que.), appeal dismissed with costs, 9.6.72, appel rejet6 avec
d6pens.

Interstate Realties Inc. et al. v. Laurentide Realties Co. Ltd. (Que.), [1971] C.A. 835, appeal dismissed with
costs, 8.6.72, appel rejet6 avec d6pens.

Jensen et al. v. Sperry Rand Canada Limited (Alta.), appeal dismissed with costs, 19.10.72, appel rejet6 avec
d6pens.

Lambert v. Barrette et al. (Que.), [1972] C.A. 73, appeal dismissed with costs, 1.11.72, appel rejet6 avec
d6pens.

Lees v. Canadian Imperial Bank of Commerce et al. (Sask.), (1970), 75 W.W.R. 445, motion quashed and
leave to appeal refused with costs of motion to quash, 3.2.72, requate annul6e et autorisation d'appeler
refus6e avec d6pens d'une requate en annulation.

Lethbridge Caterers Limited v. El Rancho Motor Hotel Limited (Alta.), appeal allowed with costs, 11.6.71,
appel accueilli avec d6pens.

Mercier v. La Reine (Que.), appeal allowed and new trial ordered, 28.4.72, appel accueilli et nouveau procks
ordonn6.

Merck & Co. Inc. v. Sherman & Ulster Ltd. (Exch.), (1971), 65 C.P.R. 1, appeal dismissed with costs, 2.3.72,
appel rejet6 avec d6pens.

Mooney v. The Queen (Sask.), appeal dismissed with costs, 2.2.72, appel rejet6 avec d6pens.

Moroz v. The Queen (Alta.), (1971), 5 C.C.C. (2d) 277, appeal dismissed, 6.12.72, appel rejet6.

Olivier v. Aultman (Que.), appeal dismissed with costs, 2.11.72, appel rejet6 avec d6pens.
Pelletier v. Page (N.B.), appeal dismissed with costs, 1.6.72, appel rejet6 avec d6pens.
Place Coulonge Inc. v. L'Industrielle, Compagnie d'assurance sur la vie (Que.), [1971] C.A. 265, appeal dis-

missed with costs, 10.5.72, appel rejet6 avec d6pens.
Plaza Realty Inc. v. Dubd (Que.), appeal dismissed with costs, 6.6.72, appel rejet6 avec d6pens.
Richardson Terminals Limited v. Minister of National Revenue (Exch.), [1971] C.T.C. 42, appeal dismissed

with costs, 4.10.72, appel rejet6 avec d6pens.
Ross v. Artt et al. (Ont.), appeal dismissed with costs if demanded, 6.10.72, appel rejet6 avec d6pens sur

demande.
Saskatchewan Government Insurance Office et al. v. Regina Steam Laundry Ltd. (Sask.), [1971] I.L.R. 1-408,

appeal dismissed with costs, 2.2.72, appel rejet6 avec d6pens.
Sefer Limited v. Deputy Minister of National Revenue for Customs and Excise (Exch.), appeal dismissed with

costs, 23.3.72, appel rejet6 avec d6pens.
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UNREPORTED JUDGMENTS-JUGEMENTS NON PUBLEES vii

Smith v. The Queen (N.S.), appeal allowed, 28.4.72, appel accueilli.
Tapp v. R & R Enterprises Ltd. et al. (Que.), appeal dismissed with costs of a motion to quash, 14.6.72, appel

rejet6 avec d6pens d'une requate en annulation.
Tartan Brewing Limited v. Waisman et al. (Man.), appeal dismissed with costs, 9.2.72, appel rejet6 avec

d6pens.
Therriault et al. v. Municipal District of Pincher Creek No. 9 (Alta.), appeal dismissed with costs, 20.12.71,

appel rejetd avec d6pens.
Topping et al. v. Poulin et al. (Que.), [1971] C.A. 131, appeal dismissed with costs, 11.2.72, appel rejet6 avec

d6pens.
Wascana Centre Authority v. McKenzie (Sask.), appeal and cross-appeal dismissed with costs, 24.10.72,

appel et appel incident rejet6s avec d6pens.





MOTIONS-REQUATES

Applcations for leave to appeal granted are not included in this list

Cette liste ne comprend pas les requites pour permission d'appeler qui ont itd accordies

Alexandra Petroleums Ltd. v. Caswell (Alta.), leave to appeal refused with costs, 5.6.72, autorisation d'appeler
refus6e avec d6pens.

Armstrong v. The Queen (N.S.), leave to appeal refused, 20.3.72, autorisation d'appeler refus6e.
Bailey v. Andrews (B.C.), [1972] 3 W.W.R. 640, leave to appeal refused with costs, 5.6.72, autorisation

d'appeler refus6e avec d6pens.
Bank of Montreal v. Aetna Roofing (1965) Ltd. (Man.), notice of discontinuance filed, 25.9.72, avis de d6siste-

ment produit.
Barberie et al. v. New Brunswick Electric Power Commission (N.B.), 2 N.B.R. (2d) 961, notice of discontinuance

filed, 3.3.72, avis de d6sistement produit.
Beales & Beales v. The Queen (B.C.), leave to appeal refused, 15.3.72, autorisation d'appeler refus6e.
Bilanger v. The Queen (B.C.), 6 C.C.C. (2d) 210, leave to appeal refused, 1.5.72, autorisation d'appeler

refus6e.
Bissylas v. Letros et al. (Ont.), [1972] 2 O.R. 589, motion to quash granted with costs, 29.6.72, requ8te en

annulation accord6e avec d6pens.
Boardwalk Merchandise Mart Ltd. et al. v. The Queen (Alta.), leave to appeal refused with costs, 22.12.72,

autorisation d'appeler refus6e avec d6pens.
Bradford Fertilizer Co. Ltd. v. The Queen (Ont.), [1972] 1 O.R. 229, notice of discontinuance filed, 22.2.72,

avis de d6sistement produit.
B.C. Hydro andPower Authority v. Town ofPeace River (Alta.), [1972] 5 W.W.R. 351, leave to appeal refused

with costs, 16.10.72, autorisation d'appeler refus6e avec d6pens.
Caldwell v. The Queen (Alta.), 7 C.C.C. (2d) 285, leave to appeal refused, 16.10.72, autorisation d'appeler

refus6e.
Canadian Association of Broadcasters et al. v. Sound Recording Licences (SRL) Ltd. et al. (F.C.), 2 C.P.R.

(2d) 16, notice of discontinuance filed, 27.1.72, avis de d6sistement produit.
Canadian Indemnity Company v. Guilbault et al. (Que.), notice of discontinuance filed, 20.11.72, avis de

d6sistement produit.
Canadian Industries Ltd. v. International Union of District 50, et al. (Ont.), leave to appeal refused with

costs, 7.11.72, autorisation d'appeler refus6e avec d6pens.
Cartons Limited v. City of Montreal (Que.), notice of discontinuance filed, 28.8.72, avis de d6sistement

produit.
Centre National de la Recherche Scientifique v. E. L Du Pont de Nemours & Co. (Exch.), notice of disconti-

nuance filed, 28.2.72, avis de d6sistement produit.
Chad Investments Ltd. v. Longson, Tammets & Denton Real Estate Ltd. et al. (Alta.), [1971] 5 W.W.R. 89,

leave to appeal refused with costs, 7.2.72, autorisation d'appeler refus6e avec d6pens.
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MOTIONS

Chad Investments Ltd. v. Longson, Tammets & Denton Real Estate Ltd. et al. (Alta.), [1971] 5 W.W.R. 89,
motion to quash granted with costs, 7.2.72, requete en annulation accordbe.

Cheerio Toys & Games Limited, Bankruptcy of v. Hahn (Ont.), [1972] 2 O.R. 845, leave to appeal refused,
15.5.72, autorisation d'appeler refus6e.

Churchill Forest Industries (Man.) Ltd. v. Metropolitan Investigation Security (Can.) Ltd. et al. (Man.), 25
D.L.R. (2d) 380n, leave to appeal refused with costs, 1.5.72, autorisation d'appeler refus6e avec d6pens.

Cloutier v. Shane et al. (B.C.), motion to quash granted with costs, 3.10.72, requate en annulation accordde
avec d6pens.

Cloutier v. Vigneault (Que.), leave to appeal refused with costs, 6.11.72, autorisation d'appeler refus6e avec
d6pens.

Coe v. The Queen (Ont.), [1971] 3 O.R. 127, leave to appeal refused, 19.6.72, autorisation d'appeler refus6e.
Comitd Paritaire du Camionnage de la Rdgion de Montrial v. Borisko Brothers (Que.), leave to appeal refused

with costs, 16.10.72, autorisation d'appeler refus6e avec d6pens.
Concorde Automobile Ltie v. Minister of National Revenue (Exch.), [1971] C.T.C. 246, notice of discontinuance

filed, 11.4.72, avis de d6sistement produit.
Corbeil v. D'Aoust (Que.), [1972] C.A. 375, leave to appeal refused with costs, 28.2.72, autorisation d'appeler

refus6e avec d6pens.
Creative Shoes et al. v. Minister of National Revenue (F.C.), [1972] F.C. 115, leave to appeal refused with

costs, 22.12.72, autorisation d'appeler refus6e avec d6pens.
Creative Shoes et al. v. Minister of National Revenue (F.C.), [1972] F.C. 115, leave to appeal refused with

costs, 22.12.72, autorisation d'appeler refus6e avec d6pens.
DeKeyser Enterprises Ltd. v. Marquardt (Alta.), [1972] 2 W.W.R. 49, leave to appeal refused with costs,

25.1.72, autorisation d'appeler refusde avec d6pens.
Demers v. La Reine (Que.), leave to appeal refused, 20.3.72, autorisation d'appeler refus6e.
Dismatsek v. The Queen (Ont.), leave to appeal refused, 19.6.72, autorisation d'appeler refus6e.
Donolo (Louis) Inc. et al. v. St. Michel Realties (Que.), [1971] C.A. 536, motion to adduce new evidence

refused with costs, 5.6.72, requite pour fournir preuve additionnelle refus6e avec d6pens.
Douglas v. Minister of Manpower and Immigration (Ont.), leave to appeal refused, 3.10.72, autorisation d'ap-

peler refus6e.
Dupuis v. La Reine (Que.), leave to appeal refused, 20.11.72, autorisation d'appeler refus6e.
Dyer v. The Queen (B.C.), 17 C.R.N.S. 207, leave to appeal refused, 21.2.72, autorisation d'appeler refusde.
Dyer v. The Queen (B.C.) 17 C.R.N.S. 207, notice of discontinuance filed, 10.3.72, avis de d6sistement

produit.
Eastern Development Corporation v. Commission scolaire rigionale Le Royer (Que.), [1972] C.A. 828, leave

to appeal refused with costs, 16.10.72, autorisation d'appeler refus6e avec d6pens.
Eastcoast Machine Co. Ltd. v. The Queen (Man.), notice of discontinuance filed, 25.4.72, avis de d6sistement

produit.
Entreprises Lafleur (1961) Lte v. Commission scolaire Le Royer (Que.), leave to appeal refused with costs,

16.10.72, autorisation d'appeler refus6e avec d6pens.
Fabric Care Associates Ltd. v. The Queen (Exch.), notices of discontinuance filed, 2.2.72 and 14.2.72, avis

de d6sistement produits.
Fadear Creek Lumber Co. Ltd. v. Flumerfelt Logging Co. Ltd. (B.C.), notice of discontinuance filed, 14.7.72,

avis de d6sistement produit.
Faraci v. The Queen (Ont.), leave to appeal refused, 6.11.72, autorisation d'appeler refus6e.
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REQULTES

Farris v. Minister of National Revenue (F.C.) (Trial Div.), notice of discontinuance filed, 10.1.72, avis de
d6sistement produit.

Farris v. Minister of National Revenue (F.C.) (Trial Div.), notice of discontinuance filed, 10.1.72, avis de
d6sistement produit.

Farris v. Minister of National Revenue (F.C.) (Trial Div.), notice of discontinuance filed, 10.1.72, avis de
d6sistement produit.

Fisher (Trustee) et al. v. David (Ont.), motion to quash granted with costs, 20.11.72, requate en annulation
accord6e avec d6pens.

Foo Kune v. The Queen (Que.), leave to appeal refused, 21.2.72, autorisation d'appeler refus6e.

Foundation Co. of Canada Ltd. v. B.A.C.M. Ltd. et al. (Sask.), leave to appeal refused with costs, 21.2.72,
autorisation d'appeler refus6e avec d6pens.

Gagnon v. La Reine (Que.), [1971] C.A. 86, leave to appeal refused, 25.4.72, autorisation d'appeler refus6e.
Galbraith v. The Queen (B.C.), [1972] 1 W.W.R. 586, leave to appeal refused, 7.2.72, autorisation d'appeler

refusde.
Geoffroy v. La Reine (Que.), leave to appeal refused, 26.10.72, autorisation d'appeler refus6e.

Goodyear Tire & Rubber Co. of Canada, Ltd., The v. Cosic et al. (Ont.), notice of discontinuance filed, 19.1.72,
avis de d6sistement produit.

Grinnell Co. of Canada Ltd. v. W. Brunet & Cie Ltie et al. (Que.), notice of discontinuance filed, 14.6.72, avis
de d6sistement produit.

Grinnell Co. of Canada Ltd. v. F. W. Woolworth Co. Ltd. et al. (Que.), notice of discontinuance filed, 14.6.72,
avis de d6sistement produit.

Guedikian v. The Queen (Ont.), leave to appeal refused, 6.3.72, autorisation d'appeler refusde.

Hahn v. The Queen (Que.), leave to appeal refused, 26.6.72, autorisation d'appeler refus6e.

Halas v. The Queen (Ont.), motion to quash granted, 25.1.72, requite en annulation accord6e.

Halas v. The Queen (Exch.) leave to appeal refused with costs, 7.2.72, autorisation d'appeler refus6e avec
d6pens.

Harry v. The Queen (Man.), leave to appeal refused, 21.2.72, autorisation d'appeler refus6e.

Harvey (Ludger) & Fils v. Cossette et al. (Que.), [1972] C.A. 619, leave to appeal refused with costs, 5.6.72,
autorisation d'appeler refusde avec d6pens.

Hoffman-La Roche Ltd. v. Frank W. Horner Ltd. (Exch.), leave to appeal refused, 21.2.72, autorisation d'ap-
peler refus6e.

Hoffman-La Roche Limited v. Micro Chemicals (Exch.), notice of discontinuance filed, 6.4.72, avis de d6sis-
tement produit.

Hume & Rumble Ltd. v. Mason Construction Ltd. et al. (Man.), leave to appeal refused with costs, 19.6.72,
autorisation d'appeler refus6e avec d6pens.

Hurd v. The Queen (Ont.), [1972] O.R. 514, leave to appeal refused, 6.3.72, autorisation d'appeler refus6e.

Jacobs v. Goldberg (Que.), [1971] C.A. 800, notice of discontinuance filed, 21.2.72, avis de d6sistement
produit.

Jefferson v. The Queen (Ont.), leave to appeal refused with costs, 16.10.72, autorisation d'appeler refus6e
avec d6pens.

Jenik v. The Queen (Alta.), leave to appeal refused, 6.11.72, autorisation d'appeler refusde.
Kasian v. The Queen (Man.), notice of discontinuance filed, 21.3.72, avis de d6sistement produit.
Kavanagh v. The Queen (Ont.), [1972] 3 O.R. 546, leave to appeal refused, 3.10.72 autorisation d'appeler

refus6e.
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Kaye v. Katz (Ont.), [1972] 2 O.R. 854, leave to appeal refused with costs, 3.10.72, autorisation d'appeler
refus6e avec d6pens.

Kessiloff v. Law Society of Manitoba (Man.), leave to appeal refused, 7.2.72, autorisation d'appeler refus6e.
Kobescak v. The Queen (B.C.), leave to appeal refused, 20.11.72, autorisation d'appeler refusde.

Kodvilmann v. City of Saint John (N.B.), leave to appeal refused with costs, 21.11.72, autorisation d'appeler
refus6e avec d6pens.

Kupec v. The Queen (Ont.), leave to appeal refused, 28.11.72, autorisation d'appeler refusde.
Lachine, Citd de v. Commission municipale du Qudbec et al. (Que.), leave to appeal refused with costs, 3.10.72,

autorisation d'appeler refus6e avec d6pens.

Laflamme et al. v. Kelly et al. (B.C.), leave to appeal refused, 25.4.72, autorisation d'appeler refus6e.
Lafleur v. Bassel (Que.), notice of discontinuance filed, 3.10.72, avis de d6sistement produit.
Lafrance v. The Queen (Ont.), 8 C.C.C. (2d) 22, leave to appeal refused, 3.10.72, autorisation d'appeler

refus6e.
Lallier v. Boissoneault et al. (Que.), leave to appeal refused with costs, 20.11.72, autorisation d'appeler

refus6e avec d6pens.
Lalonde v. Kahkonen (Ont.), [1972] 1 O.R. 91, notice of discontinuance filed, 20.6.72, avis de ddsistement

produit.
Larissa Development v. Commission scolaire rigionale Le Royer et al. (Que.), leave to appeal refused with

costs, 16.10.72, autorisation d'appeler refus6e avec d6pens.
Latta v. The Queen (Alta.), leave to appeal refused, 28.11.72, autorisation d'appeler refusde.
Leoen v. The Queen (Ont.), leave to appeal refused, 29.6.72, autorisation d'appeler refus6e.
Levinson v. The Queen (Ont.), leave to appeal refused, 28.11.72, autorisation d'appeler refus6e.
Loughran v. Loughran (Ont.), notice of discontinuance filed, 21.11.72, avis de d6sistement produit.
Lucas v. Robinson (Alta.), notice of discontinuance filed, 14.7.72, avis de d6sistement produit.
Luks v. Crutcher et al. (Sask.), motion to quash granted, 4.12.72, requete en annulation accord6e.
Mabee v. The Queen (Man.), 6 C.C.C. (2d) 467, leave to appeal refused, 25.4.72, autorisation d'appeler

refus6e.
Major Finance Corporation v. Biliveau (Que.), notice of discontinuance filed, 5.12.72, avis de d6sistement

produit.
Mallais v. Phillips & Son Ltd. (N.B.), leave to appeal refused with costs, 22.11.72, autorisation d'appeler

refus6e avec d6pens.
Marlboro Manufacturing Ltd. v. The Queen (Man.), notice of discontinuance filed, 25.4.72, avis de d6siste-

ment produit.
Marois v. La Ville de Qudbec (Que.), leave to appeal refused with costs, 4.12.72, autorisation d'appeler

refus6e avec d6pens.
Marquardt v. The Queen (B.C.), 6 C.C.C. (2d) 372, leave to appeal refused, 6.3.72, autorisation d'appeler

refus6e.
Martel v. Ministre du Revenu National (Exch.), notice of discontinuance filed, 16.3.72, avis de d6sistement

produit.
Mason v. The Queen (N.S.), leave to appeal refused, 4.12.72, autorisation d'appeler refus6e.
Matticks v. The Queen (Que.), motion to quash granted, 5.6.72, requite en annulation accord6e.
Merck & Co. Inc. v. S. & U. Chemicals Ltd. (Exch.), leave to appeal refused, 21.2.72, autorisation d'appeler
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THE QUEEN V. BAGSHAW

Her Majesty The Queen Appellant;

and

Albert Charles Wilkinson Bagshaw Respondent.

1971: February 17; 1971: April 27.

Present: Abbott, Martland, Judson, Ritchie and
Spence JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law-Theft-Owner of goods named in
charge-Proof of ownership-Circumstantial evi-
dence-De facto possession.

Appeal-Criminal law-Dissent-Question of law
-Conjectural possibility or rational conclusion-
Criminal Code, 1953-54 (Can.), c. 51, s. 598(1) (a).

The respondent was employed as a truck driver
for C. P. Ltd. A police officer observed the respon-
dent and another man standing in the foyer of a
restaurant. He then saw them walk to the company's
truck. The respondent opened the rear doors and
the other person removed three cans of peanut
cooking oil from the truck and carried them into
the restaurant where he was handed something
which the police officer believed to be money. That
other person then left the restaurant and entered
the truck which was driven away by the respondent.
The latter denied taking any peanut oil to the res-
taurant and also that anyone else had been in his
truck. He was charged with theft of three cans of
peanut cooking oil, the property of C. P. Ltd. The
loading sheet showed that only two cans of oil had
been placed in the truck. These were consigned and
delivered to another restaurant. The evidence estab-
lished also that the company was the only wholesale
outlet for the produce and that no cans of peanut
cooking oil of the size in question had been sold to
any employee on the previous day. The respondent's
conviction was set aside by a majority judgment of
the Court of Appeal, which took the view that there
was a rational conclusion to be drawn from the
evidence which was consistent with the goods having
been obtained from a source other than the com-
pany. The Crown appealed to this Court.

Held (Spence J. dissenting): The appeal should
be allowed and the conviction restored.

Per Abbott, Martland, Judson and Ritchie JJ.: The
Court of Appeal did not distinguish between a con-

Sa Majest6 La Reine Appelante;

et

Albert Charles Wilkinson Bagshaw Intimi.

1971: le 17 f6vrier; 1971: le 27 avril.

Pr6sents: Les Juges Abbott, Martland, Judson,
Ritchie et Spence.

EN APPEL DE LA COUR D'APPEL D'ONTARIO

Droit criminel-Vol-Propridtaire des biens d-
signd dans I'acte d'accusation-Preuve du droit de
propridti-Preuve indirecte-Possession de facto.

Appel-Droit criminel-Dissidence-Question de
droit-Possibiliti conjecturale ou solution logique-
Code criminel, 1953-54 (Can.) , c. 51, art. 598
(1) (a).

L'intim6 6tait employ6 en qualit6 de chauffeur de
camion par C. P. Ltd. Un agent de police a re-
marqu6 l'intim6 et un autre homme dans l'entr6e
d'un restaurant. II les a vus ensuite se diriger vers
le camion de la compagnie. L'intim6 ouvrit les
portes arribre et I'autre personne sortit du camion
trois bidons d'huile d'arachide A frire et les porta
dans le restaurant oa on lui remit ce que l'agent de
police a cru 8tre de l'argent. Cette autre personne
quitta ensuite le restaurant et prit place dans le
camion que l'intimb fit d6marrer. Ce dernier nia
avoir port6 de l'huile d'arachide au restaurant et
nia 6galement qu'une autre personne avait pris place
dans le camion. II a 6t6 accus6 de vol de trois
bidons d'huile d'arachide A frire, propri6t6 de C. P.
Ltd. D'apris la feuille de chargement, seulement
deux bidons d'huile avaient 6t6 plac6s dans le
camion. Ils 6taient destin6s A un autre restaurant et
ils y ont 6t6 livrds. La preuve r6vble aussi que la
compagnie 6tait le seul grossiste pour ce produit et
qu'aucun bidon d'huile d'arachide de cette grosseur
n'avait 6t6 vendu A un employd la veille. La d6cla-
ration de culpabilit6 a 6t6 annul6e par un arr&
majoritaire de la Cour d'appel, qui s'est dit d'avis
qu'une conclusion logique compatible avec l'hypo-
thise que les biens avaient 6t6 obtenus d'une source
autre que la compagnie, peut Etre tir6e de la preuve.
La Couronne a appel6 A cette Cour.

Arrdt: L'appel doit 8tre accueilli et la d6claration
de culpabilit6 r6tablie, le Juge Spence 6tant dissi-
dent.

Les Juges Abbott, Martland, Judson et Ritchie:
La Cour d'appel n'a pas fait la distinction entre une

[1972] S.C.R.2



f 1972] R.C.S. LA REINE C. BAGSHAW 3

jectural possibility, arising from the facts, and a
rational conclusion arising from the whole of the
evidence. This was an error on a question of law
on which there was a dissent within the meaning of
s. 598(l)(a) of the Criminal Code.

There is a prima facie presumption of law that
the person who has de facto possession has the
property. There was evidence that the three cans of
peanut cooking oil here in question were the
property of C. P. Ltd. The facts were inconsistent
with any other rational conclusion.

Per Spence J., dissenting: The only difference be-
tween the majority of the Court of Appeal and the
dissenting judge, was whether or not the other
possible conclusion, i.e., that the cans of oil were
not the property of C. P. Ltd., was a rational con-
clusion or merely a speculative one. That difference
is a difference upon a question of fact and not in
any way a question of law. There was therefore no
dissent in the Court of Appeal upon a question of
law alone and, consequently, no appeal lay to this
Court under s. 598(1)(a) of the Code.

However, if this Court had jurisdiction, that
other conclusion suggested in the judgment of the
majority of the Court of Appeal was not a conjec-
tural one but was based on a careful consideration
of all the evidence and was, therefore, a rational
conclusion but not consistent with the guilt of the
respondent charged with stealing the property of
C. P. Ltd. Although it was quite conclusive that the
cans had been produced by C. P. Ltd. they might
well have been sold by it to one of those innumerable
concerns which bought oil from C. P. Ltd. and
stolen by the friend of the respondent from one of
such concerns. At is was not proved that these cans
were in the possession of C. P. Ltd. the doctrine of
possession could not be applied to prove property
in C. P. Ltd.

APPEAL from a majority judgment of the
Court of Appeal for Ontario', setting aside the
respondent's conviction for theft of goods, the
property of Canada Packers Ltd. Appeal allowed,
Spence J. dissenting.

Archie Campbell, for the appellant.

Robert S. Hart, for the respondent.

'[1970] 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.

possibilit6 conjecturale fond6e sur les faits, et une
solution logique d6coulant de l'ensemble de la
preuve. Il s'agit d'une erreur sur une question de
droit au sujet de laquelle il y a eu dissidence au
sens de l'art. 598(1) (a) du Code criminel.

La prisomption prima facie de la loi est que
celui qui a la possession de facto est propri6taire.
Il y a preuve indiquant que les trois bidons d'huile
d'arachide A frire ici en question appartenaient h
C. P. Ltd. Les faits sont incompatibles avec toute
autre conclusion logique.

Le Juge Spence, dissident: La seule divergence
d'opinion en Cour d'appel, entre la majorit6 et le
juge dissident, portait sur la question de savoir si
l'autre conclusion possible, soit celle que les bidons
d'huile n'appartenaient pas & C. P. Ltd., 6tait une
conclusion logique ou simplement conjecturale.
Cette divergence porte sur une question de fait et
n'est aucunement une question de droit. Il n'y avait
done en Cour d'appel aucune dissidence sur une
question de droit seulement et, par cons6quent,
aucun appel ne pouvait atre port6 devant cette Cour
en vertu de 'art. 598(l)(a) du Code.

Toutefois, si cette Cour a comp6tence, cette
autre conclusion propos6e dans le jugement de la
majorit6 en Cour d'appel n'est pas une conclusion
conjecturale mais une conclusion fond6e sur un
examen attentif de l'ensemble de la preuve; c'est
done une conclusion logique mais non compatible
avec la culpabilit6 de l'intim6, accus6 d'avoir vol6
des biens appartenant & C. P. Ltd. Bien qu'il soit;
6tabli de fagon bien concluante que les bidons ont 6t6
fabriqu6s par C. P. Ltd., ils pouvaient tris bien
avoir 6t6 vendus par elle & l'une de ces innombrables
entreprises qui lui achetaient de l'huile et vol6s par
l'ami de l'intim6 & l'une d'elles. Comme il n'a 6t6
prouv6 que les bidons 6taient en la possession de
C. P. Ltd., la doctrine de la possession ne peut
s'appliquer pour 6tablir le droit de propri6t6 de
C.P. Ltd.

APPEL d'un jugement majoritaire de la Cour
d'appel d'Ontario', annulant une d6claration de
culpabilit6 pour vol de biens appartenant h
Canada Packers Ltd. Appel accueilli, le Juge
Spence 6tant dissident.

Archie Campbell, pour l'appelante.

Robert S. Hart, pour l'intim6.

' [1970] 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.
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THE QUEEN V. BAGSHAW Ritchie J.

The judgment of Abbott, Martland, Judson
and Ritchie JJ. was delivered by

RITCHIE J.-This is an appeal from a judg-
ment of the Court of Appeal for Ontario' setting
aside a conviction entered against the respondent
on the charge that he "did steal three cans of
peanut cooking oil of a value not exceeding
$50.00, the property of Canada Packers Lim-
ited." The judgment of the majority of the Court
of Appeal was rendered by Aylesworth J.A., but
a dissenting opinion was filed by Schroeder J.A.
and it is in relation to the question of law on
which Mr. Justice Schroeder dissented that the
present appeal is brought pursuant to s. 598
(1) (a) of the Criminal Code.

The respondent was employed as a truck
driver by Canada Packers Limited and on June
9, 1969, was driving one of that company's
delivery trucks which had been loaded with
merchandise during the previous night. A loading
sheet was prepared upon which was entered a list
of goods, and a copy of this sheet was handed
to the respondent before he started on his delivery
route. The loaded truck was sealed and the seal
broken by the driver on making his first delivery.

The Division Superintendent of Canada Pack-
ers Limited testified that the records of the
company showed that on the day in question only
two 45-pound cans of peanut cooking oil were
placed in the truck driven by the respondent.
They were consigned to the Happy Palace Com-
pany restaurant, 108 Dundas Street West,
Toronto, and were duly delivered.

At about 1:55 p.m. on the day in question
Detective Greer, who was then off duty, was
walking east on Dundas Street when he observed
the respondent and a man named Terry Graham
standing in the foyer of the Golden City restau-
rant at 175 Dundas Street. Graham was holding
the restaurant door open and talking to a Chinese
standing behind the cash register when the police
officer heard him say: "Will $25 be okay"? or
words to that effect, to which the Chinese replied
"yes, it would be all right", whereupon the re-
spondent and Graham walked to the Canada

'[1970] 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.

Le jugement des Juges Abbott, Martland,
Judson et Ritchie a 6t6 rendu par

LE JUGE RITCHIE-Le prdsent appel est &
1'encontre d'un arr~t de la Cour d'appel
d'Ontario' annulant une d6claration de culpabilit6
contre l'intim6 A l'6gard de l'inculpation d'avoir:
[TRADUCTION] <<vol6 trois bidons d'huile d'ara-
chide a frire d'une valeur ne d6passant pas
$50.00, propri6t6 de Canada Packers Limited>.
Le jugement de la majorit6 de la Cour d'appel a
6t6 rendu par le Juge d'appel Aylesworth, mais
le Juge d'appel Schroeder a 6t6 dissident. C'est
sur la question de droit au sujet de laquelle le
Juge Schroeder a 6t6 dissident que le pr6sent
appel est port6, en conformit6 de l'art. 598 (1) (a)
du Code criminel.

L'intim6 6tait employ6 en qualit6 de chauffeur
de camion par Canada Packers Limited; le 9
juin 1969, il 6tait au volant de l'un des camions
de livraison de cette compagnie qui avait 6t6
charg6 de marchandises la veille, dans la soiree.
Une feuille de chargement 6numdrant les mar-
chandises a 6t6 pr6par6e; une copie de cette
feuille a 6t6 remise A 1'intim6 avant qu'il se mette
en route pour effectuer les livraisons. Le camion
charg6 6tait scell6; le sceau a 6t6 bris6 par le con-
ducteur lors de la premiere livraison.

Le surintendant de division de Canada Pack-
ers Limited a t6moign6 que, d'aprbs les registres
de la compagnie, ce jour-1A, seulement deux
bidons d'huile d'arachide pesant 45 livres avaient
6t6 plac6s dans le camion conduit par l'intim6.
ls 6taient destin6s au restaurant de la compagnie
Happy Palace, au 108, rue Dundas ouest,
Toronto, et ont 6t6 r6gulibrement livrds.

Vers 13h 55 ce jour-la, le d6tective Greer, qui
n'6tait pas de service h ce moment-la, marchait
vers 'est sur la rue Dundas; il a remarqu6 l'in-
tim6 et un d6nomm6 Terry Graham, dans 1'entr6e
du restaurant Golden City, situ6 au 175, rue
Dundas. Graham tenait ouverte la porte du res-
taurant; il parlait A un Chinois qui se trouvait
derriere la caisse lorsque 1'agent de police 'en-
tendit dire: <<$25, est-ce d'accord?> ou quelque
chose en ce sens, ce a quoi le Chinois r6pliqua:
<<Oui, c'est d'accord; I'intim6 et Graham se
dirig~rent alors vers le camion de Canada

2 [1970] 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.

[1972] S.C.R.4



[1972] R.C.S. LA REINE C. BAGSHAW Le Juge Ritchie 5

Packers truck, the respondent opened the rear
doors and Graham removed three cans of peanut
cooking oil from the truck and carried them into
the restaurant where he had a further conversa-
tion with the Chinese who handed him something
which the police officer believed to be money.
Graham then left the restaurant and entered the
truck which was driven away by the respondent.

The Division Superintendent of Canada
Packers was shown the cans identified by the
police officer who had seized them from the
Chinese restaurant and he stated that Canada
Packers Limited refined the peanut cooking oil
in question and that it was the only wholesale
outlet for the produce which had a retail value
of approximately $15.30 per can. The Division
Superintendent also testified that no cans of pea-
nut cooking oil of the size in question had been
sold to any employee on the previous day but
that it was possible that the respondent could have
got it elsewhere although his company was the
only wholesale source.

By the time that the respondent returned to
the Canada Packers Limited plant, the police
officer had alerted his superiors, and Inspector
Cole was on hand to interview the respondent
who there and then denied taking any peanut oil
to the Golden City restaurant and denied also
that anyone else had been in his truck. At that
time he had a $20 bill folded up small in the
bottom of his wallet which he explained that he
always carried in case he had to pay for out-of-
town repairs to his truck.

In commenting on the conduct of the respon-
dent, Mr. Justice Aylesworth, in the course of
his reasons which were delivered on behalf of
the majority of the Court of Appeal, said:

While the whole conduct of the appellant, in par-
ticular his denial of the presence upon the truck of
the 3 cans of peanut oil seized by the police and of
the removal of those cans and delivery thereof to
the Golden City Restaurant (see Mawaz Khan v.
Reginam, (1967) 1 A.E.R. 80), loudly proclaims
his guilt of theft or illegal possession, that conduct
in no way aids in establishment of the title of
Canada Packers Limited in the stolen goods; ....

As I have indicated, the evidence that the
cooking oil was the property of Canada Packers

Packers; I'intim6 ouvrit les portes arribre et
Graham sortit du camion trois bidons d'huile
d'arachide et les porta dans le restaurant oi il
continua A converser avec le Chinois, ce dernier
lui remettant ce que l'agent de police a cru 6tre
de l'argent. Graham quitta ensuite le restaurant
et prit place dans le camion que l'intim6 fit
d6marrer.

On a montr6 au surintendant de division de
Canada Packers les bidons identifi6s par 1'agent
de police qui les avait saisis au restaurant
chinois; le surintendant a affirm6 que c'est
Canada Packers qui avait raffin6 l'huile d'arachide
en question, et que la compagnie 6tait le seul
grossiste pour ce produit qui avait une valeur au
d6tail d'environ $15.30 le bidon. Le surintendant
de division a 6galement t6moign6 qu'aucun bidon
d'huile d'arachide de cette grosseur n'avait 6t6
vendu h un employ6 la veille mais qu'il 6tait
possible que I'intim6 ait obtenu ces bidons ail-
leurs bien que la compagnie en soit le seul four-
nisseur en gros.

Au retour de l'intim6 h l'usine de Canada
Packers, I'agent de police avait d6ji averti ses
sup6rieurs; 1'inspecteur Cole 6tait sur place pour
interroger 1'intim6, qui nia alors avoir port6 de
l'huile d'arachide au restaurant Golden City et
nia 6galement qu'une autre personne avait pris
place dans le camion. A ce moment-la, un billet
de $20 se trouvait tout pli6 dans le fond de son
porte-monnaie; il expliqua qu'il gardait toujours
de l'argent sur lui au cas oix il devrait payer en
dehors de la ville des r6parations A son camion.

A propos de la conduite de l'intim6, le Juge
Aylesworth, dans les motifs qu'il a 6nonc6s au
nom de la majorit6 de la Cour d'appel, a dit:

[TRADUCTION] Toute la conduite de l'appelant, en
particulier le fait qu'il a ni6 la pr6sence dans le
camion des trois bidons saisis par la police, I'enlive-
ment de ces bidons et leur livraison au restaurant
Golden City (voir Mawaz Khan v. Reginam,
(1967) 1 A.E.R. 80), d6note clairement sa culpa-
bilit6 & l'6gard du vol* ou de la possession illigale,
mais cette conduite n'aide aucunement A 6tablir que
Canada Packers Limited 6tait propri6taire des mar-
chandises vol6es; .

Comme je l'ai signal6, la preuve que l'huile A
frire appartenait & Canada Packers Limited, c'est

[19721 R.C.S. LA REINE C. B3AGSHAw Le luge Ritchie 5



THE QUEEN V. BAGSHAW Ritchie I.

Limited was that the three containers were on a
Canada Packers truck which was in charge of
its servant or agent, the respondent, until the
moment when they were delivered to the Golden
City restaurant. Mr. Justice Aylesworth observed
that this evidence was purely circumstantial and
he took the view that there was a rational con-
clusion to be drawn from the evidence which
was consistent with the goods having been ob-
tained from a source other than the company,
and that the evidence, accordingly, did not satisfy
the requirements of the rule in Hodge's case2.

The rule in Hodge's case was recently restated
by Mr. Justice Spence, speaking on behalf of the
majority of this Court, in The Queen v. Mitchell3 ,
where he said:

To answer this question it is desirable to recall
just what were the circumstances of Hodge's case.
The report states that the prisoner was charged with
murder, the case was one of circumstantial evidence
altogether, and contained no one fact which, taken
alone, amounted to a presumption of guilt.

Baron Alderson told the jury that the case was
made up of circumstances entirely; and that, before
they could find the prisoner guilty, they must be
satisfied, "not only that those circumstances were
consistent with his having committed the act, but
they must also be satisfied that the facts were such
as to be inconsistent with any other rational con-
clusion than that the prisoner was the guilty person".

It is quite clear that this direction was concerned
only with the identification of the accused as being
the person who had committed the crime.. .

. The Court of Appeal's finding that there was a
rational conclusion inconsistent with ownership
in the company appears to be based entirely
upon the following excerpt from the evidence of
the Divisional Superintendent of Canada Packers
Limited, who gave the following evidence in the
course of his cross-examination:

Q. Then it's possible Mr. Bagshaw could have got
it elsewhere, your company is not the only source
from which he could obtain this peanut oil?

'(1838), 2 Lewin 227, 168 E.R. 1136.
*[1964] S.C.R. 471 at 478, 43 C.R. 391, 47 W.W.R. 591,

[1965] 1 C.C.C. 155, 46 D.L.R. (2d) 384.

que les trois r6cipients se sont trouv6s dans un
camion de Canada Packers, dont un pr6pos6 ou
agent, l'intim6, avait la garde, jusqu'au moment
oi ils ont 6t6 livr6s au restaurant Golden City.
M. le Juge Aylesworth a fait remarquer que cette
preuve est purement indirecte, et il s'est dit d'avis
qu'une conclusion logique compatible avec
l'hypoth6se que les biens avaient 6 obtenus
d'une source autre que la compagnie, peut 6tre
tirde de la preuve, et que la preuve ne satisfait
donc pas aux conditions de la rbgle de l'affaire
Hodge2 .

Rcemment, la rbgle de l'affaire Hodge a 6
formulae de nouveau par le Juge Spence, qui
parlait au nom de la majorit6 de cette Cour dans
La Reine c. Mitchell3 :

[TRADUCTION] Pour rdpondre a cette question il
est h propos de rappeler les circonstances de l'affaire
Hodge. D'apris le recueil, l'inculp6 a 6t6 accus6 de
meurtre; dans ce cas-lh il y avait uniquement une
preuve indirecte; aucun fait, consid6r6 isol6ment, ne
permettait de pr6sumer la culpabilit6.

Le Baron Alderson a dit aux jurbs que la preuve
6tait entibrement indirecte et qu'avant de pouvoir
d6clarer l'inculp6 coupable, ils devaient 6tre con-
vaincus anon seulement que ces circonstances
6taient compatibles avec sa culpabilit6, mais ils de-
vaient 6galement 8tre convaincus que les faits
6taient tels qu'ils 6taient incompatibles avec toute
autre conclusion logique que celle de la culpabilit6
de l'inculp6.>

11 est bien clair que cette directive ne s'appliquait
qu'h l'identification de l'accus6 comme la personne
qui avait perp6tr6 le crime ...

La conclusion de la Cour d'appel qu'il existe
une conclusion logique incompatible avec le fait
que la compagnie 6tait propridtaire semble 6tre
fond6e entibrement sur le passage suivant du
t6moignage qu'a fait le surintendant de division
de Canada Packers Limited au cours de son
contre-interrogatoire:

[TRADUCTION] Q. Donc il est possible que M. Bag-
shaw l'ait obtenu ailleurs, votre compagnie n'est pas
l'unique source d'oi il aurait pu obtenir cette huile
d'arachide?

2 (1838), 2 Lewin 227, 168 E.R. 1136.
3 [1964] R.C.S. 471 & 478, 43 C.R. 391, 47 W.W.R. 591,

[1965] 1 C.C.C. 155, 46 D.L.R. (2d) 384.

6 [1972] S.C.R.



LA REINE C. BAGSHAw Le luge Ritchie

A. No, that's quite true. The only source he could
buy it wholesale would be from our company,
Maple Leaf cooking oil.

Q. But he could buy it at a distress sale some-
where else?

A. Correct.

There is no evidence whatever to suggest that
the respondent did buy the peanut oil either
from Canada Packers Limited or from anybody
else.

In the course of his reasons for judgment in
The Queen v. Mitchell, supra, Mr. Justice Spence
made the further comment at p. 479:

The direction in Hodge's case did not add to or
subtract from the requirement that proof of guilt
in a criminal case must be beyond a reasonable
doubt. It provided a formula to assist in applying
the accepted standard of proof in relation to the
first only of the two essential elements in a crime;
i.e., the commission of the act as distinct from the
intent which accompanied that act.

Reference may also be made to the reasons
for judgment of Evans J.A. in the Court of
Appeal of Ontario in Regina v. Torrie4 . The
following passage from that judgment, which ap-
pears at p. 303, was recently adopted in this
Court in Wild v. Her Majesty the Queen5 :

With the greatest respect, I am of the opinion
that the learned trial judge misapplied the rule in
Hodge's Case (1838), 2 Lewin 227, 168 E.R. 1136,
as to circumstantial evidence in that he based his
finding of reasonable doubt on non-existent evi-
dence. In Regina v. McIver, [1965] 1 O.R. 306 at
309, [19651 1 C.C.C. 210, McRuer C.J.H.C. said:

'The rule (in Hodge's Case) makes it clear that
the case is to be decided on the facts, that is, the
facts proved in evidence and the conclusions
alternative to the guilt of the accused must be
rational conclusions based on inferences drawn
from proven facts. No conclusion can be a
rational conclusion that is not founded on evi-
dence. Such a conclusion would be a speculative,
imaginative conclusion, not a rational one.'

' [1967] 2 O.R. 8, 50 C.R. 300, [1967] 3 C.C.C. 303.
5 [1971] S.C.R. 101, 72 W.W.R. 603, 12 C.R.N.S. 306,

[1970] 4 C.C.C. 40, 11 D.L.R. (3d) 58.

R. Non, c'est bien vrai. Le seul endroit ohi il
aurait pu l'acheter en gros, c'est notre compagnie,
I'huile Maple Leaf.

Q. Mais il aurait pu l'acheter a l'occasion d'une
vente par adjudication a quelque autre endroit?

R. C'est juste.

Il n'existe absolument aucune preuve permet-
tant de croire que l'intim6 a achet6 l'huile d'ara-
chide soit de Canada Packers Limited soit d'une
autre personne.

Dans ses motifs, dans la cause La Reine c.
Mitchell (pr6cit6e), le Juge Spence a ajout6 ce
qui suit, p. 479:
[TRADUCTION] La directive donn6e dans l'affaire
Hodge n'ajoute ni ne retranche rien h la nicessit6,
en mati&re criminelle, de prouver la culpabilit6 de
l'accus6 hors de tout doute raisonnable. Elle fournit
une formule qui aide h appliquer la norme admise
de preuve au premier seulement des deux 616ments
essentiels d'un acte criminel, c'est-4-dire la perp6-
tration de l'acte par opposition A l'intention qui a
accompagn6 l'acte.

Mention peut 6galement 8tre faite des motifs
du Juge d'appel Evans, de la Cour d'appel
d'Ontario, dans Regina v. Torrie4 . Le passage
suivant de ce jugement, qui se trouve h la page
303, a r6cemment 6t6 adopt6 par cette Cour dans
Wild v. Sa Majestd la Reine5 :

[TRADUCTION] En toute dif&rence, je suis d'avis
que le savant Juge de premibre instance n'a pas bien
appliqu6 la rigle de l'affaire Hodge (1838), 2 Lewin
227, 168 E. R. 1136, en ce qui a trait a le preuve
circonstancielle, du fait qu'il a fond6 sa conclusion
h un doute raisonnable sur une preuve inexistante.
Dans Regina v. McIver, (1965) 1 O.R. 306, A la
p. 309, (1965) 1 C.C.C. 210, le Juge en chef
McRuer, de la Haute Cour, dit ceci:

[TRADUCTION] ALa rigle (de l'affaire Hodge)
dit clairement que la cause doit Stre jug6e d'aprbs
les faits, c'est-h-dire les faits en preuve, et les
solutions compatibles avec l'innocence de l'accus6
doivent 6tre logiques et fond6es sur des d6ductions
tir6es des faits prouv6s. Une conclusion ne peut
6tre logique si elle ne se fonde pas sur la preuve.
Une telle conclusion est conjecturale et imaginaire,
mais non logiques.

I [1967] 2 O.R. 8, 50 C.R. 300, [1967] 3 C.C.C. 303.
r [1971] R.C.S. 101, 72 W.W.R. 603, 12 C.R.N.S. 306,

[1970] 4 C.C.C. 40, 11 D.L.R. (3d) 58.
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This statement was approved on appeal to this
Court, [1965] 2 O.R. 475, 45 C.R. 401, [1965] 4
C.C.C. 182 and an appeal therefrom to the Supreme
Court of Canada was dismissed [1966] S.C.R. 254,
48 C.R. 4, [1966] 2 C.C.C. 289.

I recognize that the onus of proof must rest with
the Crown to establish the guilt of the accused be-
yond a reasonable doubt, but I do not understand
this proposition to mean that the Crown must
negative every possible conjecture, no matter how
irrational or fanciful, which might be consistent
with the innocence of the accused.

In the course of his reasons for judgment in
the Wild case, Mr. Justice Martland, who spoke
for the majority of this Court, had occasion to
say at page 611:

In the Lemire case, to which reference was made
in the reasons of the Appellate Division, quoted
above, it was stated, in this Court, that on an appeal
from a conviction, if an appellate court allows the
appeal on the ground that certain specified evidence
creates a reasonable doubt as to the guilt of the
accused, when, on a proper view of the law, that
evidence is not capable of creating any doubt as
to his guilt, there is an error of law. In my opinion,
that proposition applies equally in a case in which
a trial judge, in his reasons, finds that certain speci-
fied evidence creates a reasonable doubt as to the
guilt of the accused, when, on a proper view of
the law, that evidence is not capable of creating
any doubt as to his guilt.

In the penultimate paragraph of his reasons for
judgment in the Wild case, Mr. Justice Martland
said, at page 616:

In the present case, the learned trial judge, in
considering the facts to which he referred, failed
to appreciate their proper effect, in law, in that he
did not distinguish between a conjectural possi-
bility, arising from those facts, and a rational con-
clusion arising from the whole of the evidence.

In my opinion, the same error is to be found
in the reasons for judgment of Mr. Justice Ayles-
worth in the present case and this was a question
of law on which Mr. Justice Schroeder dissented
within the meaning of s. 598(1)(a) of the
Criminal Code.

Cette Cour a confirm6 cet 6nonc6 en appel (1965)
2 O.R. 475, 45 C.R. 401, (1965) 4 C.C.C. 182 et
le pourvoi h la Cour supr8me du Canada A 1'en-
contre de la d6cision en appel a 6t6 rejet6 (1966)
R.C.S. 254, 48 C.R. 4, (1966) 2 C.C.C. 289.

Je reconnais que le fardeau de la preuve incombe
A la poursuite, qui doit 6tablir la culpabilit6 de l'ac-
cus6 hors de tout doute raisonnable, mais je ne l'en-
tends pas de fagon A signifier que la poursuite doive
r6futer toutes les hypothhses, si irrationnelles et fan-
taisistes qu'elles soient, qui pourraient 8tre compa-
tibles avec l'innocence de I'accus6.

Dans ses motifs, dans l'arr~t Wild, le Juge
Martland, qui parlait au nom de la majorit6 en
cette Cour, a dit, p. 611:

Dans l'affaire Lemire, mentionn6e dans les
motifs de la Chambre d'appel que je viens de citer,
cette Cour a dit que si, a l'occasion d'un appel
d'une d6claration de culpabilit6, le tribunal d'appel
accueille celui-ci pour le motif qu'un 616ment pricis
de preuve cr6e un doute raisonnable sur la culpa-
bilit6 du pr6venu alors que, selon une interpr6ta-
tion correcte du droit, cet 616ment de preuve ne peut
cr6er un doute raisonnable sur sa culpabilit6, il y a
erreur de droit. A mon avis, cette proposition
s'applique 6galement dans une affaire oii le Juge de
premibre instance indique dans ses motifs qu'il
trouve qu'un 616ment pr~cis de preuve cr6e un doute
raisonnable sur la culpabilit6 du pr6venu alors que,
selon une interpr6tation correcte du droit, cet 616-
ment de preuve ne peut crber un doute raisonnable
sur sa culpabilit6.

Dans 1'avant-dernier paragraphe de ses motifs,
dans l'affaire Wild, le Juge Martland dit, p. 616:

Dans la pr6sente affaire, le savant Juge de
premibre instance, dans l'examen des faits qu'il
relate en a mal intepr6t6 la port6e en droit, en ce
qu'il n'a pas fait la distinction entre une possibilit6
conjecturale fond6e sur ces faits, et une solution
logique dicoulant de l'ensemble de la preuve.

A mon avis, la meme erreur se retrouve dans
les motifs de M. le Juge Aylesworth en l'esp&ce;
il s'agit d'une question de droit au sujet de
laquelle le Juge Schroeder est dissident au sens
de l'art. 598(1) (a) du Code criminel.

8 THE 'QUEEN V. BAGSHAw Ritchie I. [1972] S.C.R.
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In the course of his reasons in the dissenting
judgment in the Court of Appeal in the present
case, Mr. Justice Schroeder expressed the further
view that the evidence constituted prima facie
evidence of the company's ownership of the
property, and in this regard he cited the state-
ment made in Halsbury's Laws of England, 3rd
ed., vol. 29, para. 731, at p. 369, where it is
said:

731. Possession prima facie title. The prima facie
presumption of law is that the person who has de
facto possession has the property, and accordingly
such possession is protected, whatever its origin,
against all who cannot prove a superior title. This
rule applies equally in criminal and civil matters.
Thus a person in actual or apparent possession, but
without the right to possession, has, as against a
stranger or a wrongdoer, all the rights and remedies
of a person entitled to and able to prove a present
right to possession.

Reference is also made to Wigmore on Evi-
dence, vol. 9, 3rd ed., para. 2515, and to Pollock
and Maitland's History of English Law, p. 100.

I agree with Mr. Justice Schroeder that the
paragraph which he quoted from Halsbury's
Laws of England contains an accurate statement
of the law.

I am accordingly of the opinion that there
was evidence that the three cans of peanut cook-
ing oil here in question were the property of
Canada Packers Limited and that the facts are
inconsistent with any other rational conclusion.

For all these reasons I would allow this
appeal.

SPENCE J. (dissenting)-This is an appeal
from the judgment of the Court of Appeal for
Ontario6 pronounced on February 25, 1970,
whereby that court allowed an appeal from the
conviction of this appellant by Provincial Judge
Taylor upon the charge:

Albert Charles Wilson Bagshaw, you are charged
that on or about the 9th day of June in the year
1969, at the Municipality of Metropolitan Toronto
in the County of York, unlawfully did steal three

8 [1970] 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.

Dans ses motifs, en Cour d'appel, le Juge
Schroeder, dissident, a exprim6 d'autre part l'avis
que la preuve constituait une preuve prima facie
que les biens appartenaient A la compagnie; a ce
sujet, il a cit6 ce passage de Halsbury's Laws of
England, 30 6d., vol. 29, par. 731, p. 369 oii il
est dit:

[TRADUCTION] 731. Possession: preuve prima facie
du droit de propri6t6. La prisomption prima facie
de la loi est que celui qui a la possession de facto
est propri6taire; par cons6quent, pareille possession
se trouve prot6g6e, quelle qu'en soit l'origine, contre
tous ceux qui ne peuvent justifier d'un droit sup6-
rieur. Cette rigle s'applique tant en matibres
criminelles qu'en matibres civiles. Ainsi, celui qui
est r6ellement ou apparemment en possession sans
pour autant avoir un droit de possession, a, contre
un tiers ou contre celui qui commet une infraction,
tous les droits et les recours de la personne ayant
un droit de possession actuel et pouvant le prouver.

Mention est 6galement faite de Wigmore on
Evidence, vol. 9, 3e 6d., par. 2515, et de Pollock
and Maitland's History of English Law, p. 100.

Je crois comme le Juge Schroeder que le para-
graphe qu'il a cit6 de Halsbury's Laws of
England renferme un 6nonc6 correct du droit.

Je suis donc d'avis qu'il y a preuve indiquant
que les trois bidons d'huile d'arachide ici en
question appartenaient h Canada Packers Lim-
ited, et que les faits sont incompatibles avec
toute autre conclusion logique.

Pour tous ces motifs, je suis d'avis d'accueillir
1'appel.

LE JUGE SPENCE (dissident)-Le pr6sent appel
est h l'encontre d'un jugement de la Cour d'appel
d'Ontario6 rendu le 25 f6vrier 1970, accueillant
1'appel de la d6claration de culpabilit6 prononcie
par le Juge Taylor, Juge provincial, h 1'6gard de
l'inculpation suivante:
[TRADUCTION] Albert Charles Wilson Bagshaw,
vous 8tes accus6 d'avoir, le 9 juin 1969, ou vers
cette date, dans la municipalit6 de Toronto m6tro-
politain, comt6 de York, ill6galement vol6 trois

8 [19701 3 O.R. 3, [1970] 4 C.C.C. 193, 10 C.R.N.S. 245.
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cans of peanut cooking oil of a value not exceeding
$50.00, the property of Canada Packers Limited,
contrary to the Criminal Code.

The appelant was arraigned on that charge
and pleaded not guilty. At the same time, he was
arraigned on a charge:

You're further charged that on or about the 9th day
of June in the year 1969, at the Municipality of
Metropolitan Toronto in the County of York, un-
lawfully did have in your possession three cans of
peanut cooking oil of a value not exceeding $50.00,
the property of Canada Packers Limited, contrary
to the Criminal Code.

and also pleaded not guilty.

The trial proceeded without any statement by
the Crown or by the Provincial Judge as to
which charge was being considered. The Pro-
vincial Judge, at the close of the trial, pronounced
reasons very briefly as follows:

Stand up Mr. Bagshaw. I'm finding that there is a
prima facie case made out against you and I can
draw an inference from all the evidence that I have
heard that you in fact did steal these three cans of
peanut oil.

The only information as to the disposition of
the second charge upon which the accused was
arraigned may be found in the return on the re-
verse side of the information where it is indi-
cated over the signature of the Provincial Judge
that Count No. 2, i.e., that for possession of
stolen goods, was dismissed.

The appeal by the Crown to this Court pur-
ports to be based upon s. 598(1)(a) of the
Criminal Code, i.e., an appeal from the judgment
of a court of appeal setting aside a conviction,
such appeal being permitted "on any question of
law on which a judge of the Court of Appeal
dissents".

The Notice of Appeal served and filed by the
Crown specified that question in these words:

. . upon the following question of law upon which
the Honourable Schroeder, J.A. dissented from the
judgment of the majority of the Court of Appeal
for Ontario:

Did the majority of the Court of Appeal for
Ontario err in law in holding that the removal

bidons d'huile d'arachide a frire d'une valeur ne
d6passant pas $50.00, propri&t de Canada Packers
Limited, en violation du Code criminel.

L'appelant a 6t6 interpell6 sur cette inculpa-
tion et a ni6 sa culpabilit6. II a en m8me temps
6t6 interpell6 sur l'inculpation suivante:
[TRADUCTION] Vous 8tes en outre accus6 d'avoir, le
9 juin 1969 ou vers cette date, dans la municipalit6
de Toronto m6tropolitain, comt6 de York, eu ill6ga-
lement en votre possession trois bidons d'huile
d'arachide h frire d'une valeur ne d6passant pas
$50.00, propridt6 de Canada Packers Limited, en
violation du Code criminel.

et il a, 1A encore, ni6 sa culpabilit6.

Le procks d6buta sans que la Couronne ou le
Juge provincial ne dise laquelle des inculpations
6tait examin6e. A la cl6ture du procks, le Juge
provincial 6nonce trbs bri~vement les motifs
suivants:

[TRADUCTION] Levez-vous, M. Bagshaw. Je conclus
qu'une preuve prima facie a 6t6 faite contre vous;
il m'est possible de d6duire de tous les t6moignages
que j'ai entendus que vous avez rdellement vol6 ces
trois bidons d'huile d'arachide.

Le seul renseignement quantA la d6cision
rendue sur la deuxibme inculpation se trouve au
procis-verbal r6dig6 au verso de la d6nonciation,
oii mention est faite, au-dessus de la signature du
Juge provincial, que le chef d'accusation no 2,
soit celui de possession de marchandises vol6es,
a 6t6 rejet6.

L'appel de la Couronne devant cette Cour est
cens6 se fonder sur l'art. 598(1)(a) du Code
Criminel, c'est-h-dire qu'il s'agit d'un appel A l'en-
contre d'un jugement d'une cour d'appel annulant
une d6claration de culpabilit6, cet appel 6tant
autoris6 esur toute question de droit au sujet de
laquelle un juge de la cour d'appel est dissident>>.

L'avis d'appel signifi6 et produit par la Cou-
ronne pr6cise la question en ces termes:

[TRADUCTION] .. . sur la question de droit suivante,
au sujet de laquelle l'honorable Juge d'appel
Schroeder a 6t6 dissident relativement au jugement
de la majorit6 en Cour d'appel d'Ontario:

La majorit6 en Cour d'appel d'Ontario a-t-elle
commis une erreur de droit en d6cidant que

THE QUEEN V. BAGSHAw Spence J. [1972] S.C.R.10
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of the goods from the Canada Packers Limited
truck in no way aids in establishing the title of
Canada Packers Limited in the goods?

As the argument developed in this Court, it
seemed to cover a much broader field than the
question as was stated and dealt with an analysis
of all the evidence adduced at trial not merely
that as to the removal of certain goods from a
truck owned by Canada Packers Limited.

I have had the opportunity of perusing the
reasons given by my brother Ritchie and I shall
adopt the very complete statement of facts set
out in those reasons making only additional
reference to the evidence required for the pur-
pose of my consideration.

Both the majority of the Court of Appeal for
Ontario, for whom Aylesworth J.A. gave reasons
for judgment, and Schroeder J.A., dissenting,
agreed that on the information as charged the
Crown has the burden of proving that the three
cans of peanut cooking oil were the property of
Canada Packers Limited and all three judges
agreed that that proof could be made by the
Crown either by direct evidence or by circum-
stantial evidence applying to the latter the well
known rule in Hodge's case', i.e., that to be
probative such circumstances must not only be
consistent with the accused having committed the
act but the trier must also be satisfied that the
facts were such as to be inconsistent with any
other conclusion than that the accused was the
guilty person. One must note that in applying
that test to the present case, the trier must be
satisfied that the facts were such as to be incon-
sistent with any other rational conclusion than
that these cans were the property of Canada
Packers Limited and not consistent with any other
rational conclusion.

Both the majority of the Court of Appeal for
Ontario and Schroeder J.A., dissenting, rec-

'enlbvement des marchandises du camion de la
Canada Packers Limited n'aide nullement a
6tablir que la Canada Packers Limited est pro-
pri6taire des marchandises en question?

A mesure qu'ils se sont d6roul6s devant cette
Cour, les d6bats ont sembl6 d6passer de beau-
coup la question telle qu'elle a 6t6 pr6sent6e; ils
ont port6 sur une analyse de l'ensemble de la
preuve pr6sent6e au procks et non simplement sur
une analyse de la preuve relative A l'enlbvement
de certaines marchandises d'un camion appar-
tenant A la Canada Packers Limited.

J'ai eu l'occasion de lire les motifs de mon
coll6gue le Juge Ritchie et je ferai mien l'expos6
des faits trbs complet qui s'y trouve, n'y revenant
que pour faire mention de la preuve dont je dois
tenir compte dans mes motifs.

En Cour d'appel d'Ontario, la majorit6, dont
le Juge d'appel Aylesworth a expos6 les motifs,
et le Juge d'appel Schroeder, dissident, ont 6t6
d'accord pour dire qu'eu 6gard A la d6nonciation,
il incombait A la Couronne de prouver que les
trois bidons d'huile d'arachide appartenaient A la
Canada Packers Limited; les trois Juges ont par-
tag6 en outre l'avis que la Couronne pouvait faire
une telle preuve soit par une preuve directe, soit
par une preuve indirecte, et que l'on devait ap-
pliquer dans ce dernier cas la rkgle bien connue
de l'affaire Hodge', soit que, pour Stre conclu-
antes, non seulement ces circonstances doivent
8tre compatibles avec la culpabilit6 du pr6venu
mais encore le juge des faits doit 6galement 8tre
convaincu que ceux-ci sont tels qu'ils sont in-
compatibles avec toute autre conclusion logique
que celle de la culpabilit6 du pr6venu. II faut
remarquer qu'en appliquant ce critbre A la
pr6sente esp6ce, le juge des faits doit 8tre con-
vaincu que ceux-ci sont tels qu'ils sont incom-
patibles avec toute conclusion logique autre que
celle que ces bidons appartenaient A la Canada
Packers Limited, et qu'ils ne sont compatibles
avec aucune autre conclusion logique.

En Cour d'appel d'Ontario, les juges consti-
tuant la majorit6 et le Juge d'appel Schroeder,

( (1838), 2 Lewin 227, 168 E.R. 1136.
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ognized that in order to find other rational con-
clusions such conclusions must not be merely
speculative. Aylesworth J.A. said:

(3) While bearing in mind the application of the
rule in Hodges case, it must also be borne in mind
that conclusions alternative to the guilt of the
accused must be rational conclusions based on in-
ferences drawn from proven facts and that no con-
clusion can be a rational conclusion that is not
founded on evidence, being in the absence of evi-
dence a speculative imaginative conclusion not a
rational one. McIver's case, [1965] 1 O.R. 306;
[1965] 2 O.R. 475; [1966] S.C.R. 254, and Regina
v. Torrie, [1967] 3 C.C.C. 303.

Therefore, I am of the opinion that the only
difference between the majority of the Court of
Appeal for Ontario composed of Aylesworth J.A.
and Laskin J.A., as he then was, and the dis-
senting opinion of Schroeder J.A., was whether
or not the other possible conclusion, i.e., that
the cans of peanut cooking oil were not the
property of Canada Packers Limited, was a
rational conclusion or merely a speculative one.
Surely, that difference is a difference upon a
question of fact and a difference arrived at by
considering and weighing the evidence and not
in any way a question of law. I express this view
despite the decisions of this court in Regina v.
Lemire8 and Wild v. The Queen9 .

As my brother Martland points out in his
reasons in Wild v. The Queen, it was held in
Regina v. Lemire that if an appellate court
allows an appeal on grounds that certain specific
evidence creates a reasonable doubt as to guilt
when on a proper view of the law that evidence
is not capable of creating any doubt as to his
guilt then the decision of the appellate court is
in error on law and an appeal lies to this Court
under the provisions of s. 598(1) (a) of the
Criminal Code.

In the Wild case, the majority of this Court,
of which I was not one, held that the Crown had

8 [1965] S.C.R. 174, 45 C.R. 16, [1965] 4 C.C.C. 11, 51
D.L.R. (2d) 312.

* [1971] S.C.R. 101, 72 W.W.R. 603, 12 C.R.N.S. 306,
[1970] 4 C.C.C. 40, 11 D.L.R. (3d) 58.

dissident, ont reconnu que pour que d'autres con-
clusions puissent 8tre consid6r6es comme des
conclusions logiques, elles ne doivent pas 6tre
simplement conjecturales. Le Juge d'appel Ayles-
worth a dit:

[TRADUCTION] (3) tout en tenant compte de l'appli-
cation de la r~gle de l'affaire Hodge, il faut 6gale-
ment retenir que les conclusions autres que celle
de la culpabilit6 du pr~venu doivent 8tre logiques
et fondies sur des d6ductions tirbes de faits prouv6s
et qu'aucune conclusion ne peut 8tre logique si
elle n'est pas fond6e sur la preuve; car, en l'absence
de preuve, une conclusion est conjecturale et ima-
ginaire, et non logique. Arr~ts McIver, (1965) 1
O.R. 306; (1965) 2 O.R. 475; (1966) R.C.S. 254,
et Regina v. Torrie, (1967) 3 C.C.C. 303.

Par cons6quent, je crois que la seule diver-
gence d'opinion, en Cour d'appel d'Ontario,
entre la majorit6 compos6e du Juge d'appel
Aylesworth et du Juge Laskin (alors juge
d'appel), et le Juge d'appel Schroeder, dissident,
portait sur la question de savoir si l'autre con-
clusion possible, soit celle que les bidons d'huile
d'arachide n'appartenaient pas h la Canada
Packers Limited, 6tait une conclusion logique ou
simplement conjecturale. Cette divergence porte
sfirement sur une question de fait, d6coule de
l'examen et de l'appr6ciation de la preuve et n'est
aucunement une question de droit. J'exprime cet
avis malgr6 les d6cisions de cette Cour dans
Regina c. Lemires et Wild c. La Reine9 .

Comme le signale dans ses motifs mon colligue
le Juge Martland dans Wild c. La Reine, il a 6t6
d6cid6 dans l'affaire Regina c. Lemire que si une
cour d'appel accueille l'appel pour le motif qu'un
616ment pr6cis de preuve cr6e un doute raison-
nable sur la culpabilit6 du pr6venu alors que,
selon une interpretation correcte du droit, cet
616ment de preuve ne peut cr6er un doute sur sa
culpabilit6, la d6cision de la Cour d'appel ren-
ferme d6s lors une erreur de droit et un appel
peut 8tre port6 devant cette Cour en vertu de
1'art. 598(1)(a) du Code Criminel.

Dans 1'arrt Wild, la majorit6 en cette Cour,
dont je n'6tais pas, a d6cid6 que la Couronne

8 [1965] R.C.S. 174, 45 C.R. 16, [1965] 4 C.C.C. 11, 51
D.L.R. (2d) 312.

' [1971] R.C.S. 101, 72 W.W.R. 603, 12 C.R.N.S. 306,
[1970] 4 C.C.C. 40, 11 D.L.R. (3d) 58.
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a right, under the provisions of s. 584(1) of the
Criminal Code, to appeal to the appellate court
from the acquittal at trial, such appeal being
limited to one which involves a question of law
alone because the trial judge, in considering the
facts to which he referred in finding any rational
conclusion, did not distinguish between a con-
jectural possibility arising from those facts and
a rational conclusion arising from the whole of
the evidence. In the present case, Aylesworth
J.A., giving the reasons for the majority of the
Court of Appeal for Ontario, did consider all of
the evidence and, in my view, did not base his
decision on any conjecture having, as I pointed
out above, expressly ruled out any conclusion
based on such conjecture. It would seem, from
reading the reasons of Schroeder J.A. that he was
of the opinion that the other conclusion which
the majority of the court found to be a rational
one and which, therefore, would cause the rule
in Hodge's case to operate so as to prevent a
conviction, was that the cans of peanut cooking
oil had been purchased by the accused from some
other source such as at a distress sale and the
learned justice in appeal pointed out that the in-
ference could only arise from a question put by
Crown counsel to the employee of Canada
Packers Limited and that there was no evidence
at all of any such sale. Schroeder J.A. character-
izes such a conclusion as being only "by a resort
to the most highly imaginative and unrealistic
speculation which has no basis in the evidence,
whether derived therefrom directly or indirectly".
I am of the opinion that this was not the other
conclusion which the majority of the Court of
Appeal for Ontario found was a rational one.
Aylesworth J.A., giving judgment for the ma-
jority, said:

As an equally rational conclusion from the evi-
dence in the case, these cans of peanut oil, with or
without the connivance of appellant, might have
been stolen by Graham from any one of innumer-
able concerns which had bought the oil from Canada
Packers Limited; certainly Graham, an individual
identified by the police, played a prominent, indeed
a leading, part in the disposal of the cans of peanut
oil to the Golden City Restaurant; his presence and
his conduct according to the only evidence ad-

avait le droit, en vertu de l'art. 584(1) du Code
criminel, d'interjeter appel devant la cour d'appel
du jugement d'acquittement de premiere instance,
I'appel 6tant limit6 A une question de droit unique-
ment parce que le juge de premiere instance, en
appr6ciant les faits dont il avait fait mention pour
parvenir a une conclusion logique, n'avait fait
aucune distinction entre une possibilit6 conjec-
turale d6coulant de ces faits et une conclusion
logique d6coulant de l'ensemble de la preuve. En
l'espice, le Juge d'appel Aylesworth, dans les
motifs qu'il a rendus au nom de la majorit6 en
Cour d'appel d'Ontario, a tenu compte de
l'ensemble de la preuve; h mon avis, il n'a pas
fond6 sa d6cision sur une conjecture, ayant,
comme je l'ai signal6 ci-dessus, express6ment
rejet6 toute conclusion fond6e sur pareille con-
jecture. A la lecture des motifs du Juge d'appel
Schroeder, il semble que ce dernier ait 6t6 d'avis
que l'autre conclusion jug6e logique par la
majorit6, conclusion qui entrainait done l'appli-
cation de la r6gle de l'affaire Hodge de fagon A
empicher une d6claration de culpabilit6, 6tait
que les bidons d'huile d'arachide auraient 6t6
achet6s ailleurs par le privenu, a l'occasion, par
exemple, d'une vente par adjudication; le savant
Juge d'appel signale qu'une telle d6duction ne
pouvait d6couler que d'une question pos6e par
le procureur de la Couronne h l'employ6 de la
Canada Packers Limited et que pareille vente
n'avait pas 6t6 6tablie. Le Juge d'appel Schroeder
dit d'une telle conclusion qu'elle ne prochde que:
[TRADUCTION] <de la conjecture la plus imagina-
tive et la plus fantaisiste, qui n'a aucun fondement
dans la preuve, qu'elle en soit tir6e directement
ou non>. Je suis d'avis que ce n'est pas 1A l'autre
conclusion que la majorit6, en Cour d'appel
d'Ontario, a jug6e logique. Le juge d'appel Ayles-
worth, en rendant le jugement au nom de la
majorit6, a dit:

[TRADUCTION] Il est 6galement logique de conclure,
d'aprbs la preuve faite en l'espice, que ces bidons
d'huile d'arachide auraient pu Etre vol6s par
Graham, de connivence avec l'appelant ou non, A
l'une des innombrables entreprises qui avaient
achet6 de I'huile de la Canada Packers Limited;
Graham, individu indentifi6 par la police, a sfire-
ment jou6 un rble important, et mime de premier
plan, dans la remise des bidons d'huile d'arachide
au restaurant Golden City; sa pr6sence et sa con-
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duced, are as consistent with theft from a person
or persons unknown or even theft by Graham alone,
appellant being guilty of illegal possession only, as
they are with theft by appellant from Canada
Packers.

It should be noted that the Provincial Court
Judge dismissed the charge of illegal possession
against this accused and there was no appeal
therefrom.

For these reasons, I am of the opinion that
there was no dissent in the Court of Appeal for
Ontario upon a question of law alone and that,
therefore, no appeal lay to this Court under the
provisions of s. 598 (1) (a) of the Criminal Code.

However, lest I be in error in that view, it is
my intention to examine the other conclusion
suggested in the judgment of the majority of the
Court of Appeal for Ontario and to express my
view as to whether that conclusion was a rational
one or was based on mere conjecture and, there-
fore, excluded by the authorities in Ontario cited
by Aylesworth J.A., i.e., the McIver case"o, con-
firmed in this Court", and Regina v. Torriel2 and
by the Lemire and Wild decisions in this Court.

As I have pointed out, that other conclusion
which Aylesworth J.A. termed "equally rational"
was that the peanut oil might have been stolen
by Graham, the other rider in the Canada
Packers truck and not an employee of the com-
pany, from any one of the innumerable concerns
which had purchased the said peanut oil from
time to time from the said Canada Packers
Limited and that such theft from another might
have been either with or without the connivance
of the present appellant.

Employees of Canada Packers Limited gave
evidence for the Crown. Their evidence proved
that the system utilized by that company was that
during the night prior to the day the driver, the
appellant, made the deliveries, the night staff
loaded the truck which was to be operated by

11965] 2 O.R. 475, 45 C.R. 401, [1965] 4 C.C.C. 182.
n [1966] S.C.R. 254, 48 C.R. 4, [1966] 2 C.C.C. 289.
2 [1967] 2 O.R. 8, 50 C.R. 300, [1967] 3 C.C.C. 303.

duite, si l'on en juge d'aprbs la seule preuve pro-
duite, sont compatibles avec l'hypoth~se d'un vol
commis h I'6gard d'une personne ou de personnes
inconnues, ou mame d'un vol commis par Graham
seul, I'appelant 6tant coupable de possession ill6gale
seulement, tout autant qu'avec l'hypoth~se d'un vol
commis par l'appelant h l'6gard de la Canada
Packers.

Il importe de remarquer que le Juge provincial
a rejet6 l'accusation de possession ill6gale port6e
contre le pr~venu; aucun appel n'a 6t6 interjet6
de sa d6cision.

Pour ces motifs, je suis d'avis qu'il n'y avait,
en Cour d'appel d'Ontario, aucune dissidence
sur une question de droit seulement et que, par
cons6quent, aucun appel ne pouvait 6tre port6
devant cette Cour en vertu de l'art. 598(1) (a)
du Code criminel.

Toutefois, de crainte de faire erreur, j'ai l'in-
tention d'examiner l'autre conclusion propos6e
dans le jugement de la majorit6 en Cour d'appel
d'Ontario et d'exprimer mon avis sur la question
de savoir si une telle conclusion est logique ou
si elle est fond6e sur une simple conjecture et
donc exclue par les arr8ts ontariens cit6s par le
Juge d'appel Aylesworth, soit les arrts McIver10

confirm6 en cette Cour" et Regina v. Torriel2 et
par les d6cisions rendues par cette Cour dans les
affaires Lemire et Wild.

Comme je l'ai signal6, cette autre conclusion
que le Juge d'appel Aylesworth considbre <6gale-
ment logique>> est que l'huile d'arachide pouvait
avoir 6t6 vol6e par Graham, qui avait 6galement
pris place dans le camion de Canada Packers et
qui n'6tait pas employ6 par la compagnie, h l'une
des innombrables entreprises qui, pbriodique-
ment, achetaient de l'huile d'arachide de ladite
Canada Packers Limited, et que ce vol commis
A l'endroit d'un tiers pouvait l'avoir 6t6 de con-
nivence avec le pr6sent appelant ou non.

Des employ6s de Canada Packers Limited ont
t6moign6 pour la Couronne. Leur t6moignage
etablit que le systime utilis6 par cette compagnie
est le suivant: dans la soir6e, la veille du jour oix
le chauffeur, I'appelant, effectuait les livraisons, le
personnel de nuit chargeait le camion que

10 [1965] 2 O.R. 475, 45 C.R. 401, [1965] 4 C.C.C. 182.
n [19661 R.C.S. 254, 48 C.R. 4, [1966] 2 C.C.C. 289.
22 [19671 2 O.R. 8, 50 C.R. 300, [19671 3 C.C.C. 303.
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this appellant and then locked the truck and sealed
it. In the morning, when the appellant came on
duty he was given the key, a complete set of
invoices covering each shipment of goods which
had been loaded on the truck and another docu-
ment called a Driver's Loading Sheet. The latter
document listed all of the invoices covering all
the goods on the truck and indicated which of
the shipments were to be delivered only on pay-
ment by the customer. The evidence showed that
there was only one shipment of peanut cooking
oil placed, on the previous night, in the truck to
be driven by the appellant and that shipment was
two 45-pound cans which were to be delivered
to the Happy Palace Company at 108 Dundas
Street West. The driver's load sheet showed that
the shipment which included those two cans of
peanut oil was delivered to the said Happy
Palace Company and was paid for by a cheque
and such cheque was handed over by the appel-
lant to Canada Packers Limited. In my view, this
evidence proves conclusively that when the
appellant took possession of his truck so loaded
with the goods in the locked compartment and
the invoices covering the goods locked therein on
the morning of the offence, the three cans of
peanut oil in the truck were not there.

Now let us consider the possibility that on that
morning the appellant made a detour or side
trip to some store room and there obtained the
three extra cans of peanut oil. These are no little
containers which could be stuffed into a jacket
pocket or hidden in a coat, they are three 45-pound
containers of peanut oil. Had the appellant stolen
three such cans of peanut oil from the storage
that day such an action would have been most
visible and we can be sure that evidence would
have been given on that topic at the trial. More-
over, it is impossible to conceive of the three 45-
pound drums being already in the truck when
the night staff started to load it. Such a circum-
stance would defeat the whole procedure set up
by Canada Packers to control the deliveries and
could not have failed to have been the subject of
a report to the officials supervising the loading of
the trucks. No evidence whatsoever was offered in
reference to any unexplained shortage of stock
and yet Canada Packers Limited is one of the

l'appelant devait conduire, puis fermait le camion
& cl6 et le scellait. Le matin, lorque 1'appelant se
pr6sentait A son travail, on lui donnait la cl6,
toutes les factures. relatives aux expeditions dont
on avait charg6 le camion et un autre document
d6sign6 sous le nom de qfeuille de chargement du
conducteur>. Ce dernier document 6num6rait
toutes les factures relatives aux marchandises qui
se trouvaient dans le camion et indiquait les
exp6ditions qui ne devaient 6tre livr6es que sur
paiement du client. La preuve a 6tabli qu'une
seule exp6dition d'huile d'arachide avait 6t6
plac6e la veille, dans la soir6e, dans le camion
que l'appelant devait conduire et qu'elle con-
sistait en deux bidons de 45 livres qui devaient
8tre livr6s A la compagnie Happy Palace au 108,
rue Dundas ouest. La feuille de chargement du
conducteur indique que ces deux bidons d'huile
d'arachide ont 6t6 livrbs A ladite compagnie
Happy Palace et pay6s au moyen d'un cheque qui
fut remis par l'appelant h Canada Packers
Limited. A mon avis, cette preuve 6tablit de fagon
concluante que lorsque, le matin oii l'infraction a
eu lieu, 1'appelant est entr6 en possession du
camion charg6 de marchandises se trouvant sous
cl6 dans le compartiment et des factures y rela-
tives, les trois bidons d'huile d'arachide n'6taient
pas dans le camion.

Consid6rons maintenant I'hypoth~se que ce
matin-lk, I'appelant ait fait un d6tour ou un trajet
suppl6mentaire et se soit rendu h un entrep6t oii
il aurait obtenu trois autres bidons d'huile d'ara-
chide. Ce ne sont pas 1h de petits r6cipients pou-
vant 8tre mis dans la poche d'un veston ou
cach6s dans un manteau; il s'agit de trois r6ci-
pients d'huile d'arachide de 45 livres. Si l'appelant
avait vol6 ces trois bidons d'huile d'arachide a
l'entrep6t ce jour-lA, on l'aurait certainement vu
et cela aurait assur6ment fait l'objet d'une preuve
au proces. De plus, il est inconcevable que les
trois recipients de 45 livres aient 6t6 dans le
camion lorsque le personnel de nuit a commenc6
le chargement. En pareil cas, les mesures prises
par Canada Packers pour contr6ler les livraisons
deviendraient inutiles; h coup stir, on en aurait
fait rapport A ceux qui surveillaient le charge-
ment des camions. Pas la moindre preuve n'a 6t6
produite en ce qui concerne un manque inexpliqu6
de marchandises et pourtant Canada Packers
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very largest packing houses in Canada and must
have had an accurate inventory control.

What I have been going on above is not evi-
dence but the lack of evidence. Under the circum-
stances, however, it is not conjecture. As Ayles-
worth J.A. said, the evidence shows that Graham
was the person who actually drove the bargain
with the alleged receiver in the premises of the
Golden City Restaurant and he was already
known to the police. No evidence was given and
no evidence could be given as to the actions of
the appellant after he left the premises of the
Canada Packers Limited and prior to arriving
at the premises of the Golden City Restaurant at
175 Dundas Street West, Toronto, and therefore
there is no evidence whatsoever as to when these
three cans of cooking oil were loaded onto the
truck driven by the appellant. It would appear
that the back door of that truck had been opened
at some time after it left the premises of Canada
Packers Limited because the detective who
observed Graham delivering these three cans of
peanut oil to the Golden City Restaurant described
the appellant opening the back doors but made
no reference to his breaking any seal. Upon
leaving the restaurant after having carried out the
deal described by my brother Ritchie in his
reasons, the appellant drove only a short dis-
tance along Dundas Street and then south on
Chestnut Street, and there Graham left the truck
while the appellant proceeded on his way.

The evidence also showed that Canada
Packers Limited sold a considerable number of
these large cans of peanut cooking oil to restau-
rants and other large volume users.

Now those are the circumstances upon which
Aylesworth J.A. determined that another rational
conclusion was that the three cans of peanut oil
were not, on the day they had been delivered to
the premises of the Golden City Restaurant, the
property of Canada Packers Limited, although it
was quite conclusive that they had been produced
by Canada Packers Limited but might well have
been sold by it to one of those whom Aylesworth
J.A. rightly describes as "innumerable concerns"
which bought oil from Canada Packers Limited

Limited est l'une des plus grosses conserveries du
Canada et doit avoir un contr6le exact de son
inventaire.

Ce dont j'ai trait6 ci-dessus, ce n'est pas d'une
preuve mais d'une absence de preuve. Dans les
circonstances, toutefois, il ne s'agit pas d'une
conjecture. Comme l'a dit le Juge d'appel Ayles-
worth, la preuve 6tablit que Graham a bel et bien
conclu le march6 intervenu au restaurant Golden
City avec celui que l'on dit 6tre le receleur, et
qu'il 6tait connu de la police. Aucune preuve n'a
6t6 faite et aucune preuve ne pouvait 6tre faite
au sujet de ce qu'a fait I'appelant aprks avoir
quitt6 les locaux de Canada Packers Limited et
avant d'arriver au restaurant Golden City, au
175, rue Dundas ouest, Toronto; par cons6quent,
il n'existe absolument aucune preuve indiquant A
quel moment ces trois bidons d'huile ont 6t6
charg6s sur le camion qui fut conduit par l'ap-
pelant. II parait que la porte arribre du camion
avait 6t6 ouverte quelque temps aprbs que le
camion eut quitt6 les locaux de Canada Packers
Limited, parce que le d6tective qui a vu Graham
en train de livrer ces trois bidons d'huile d'ara-
chide au restaurant Golden City a racont6 que
l'appelant avait ouvert les portes arribre et n'a
fait aucune mention qu'il avait bris6 le sceau. En
quittant le restaurant, apris avoir ex6cut6 le
march6 que d6crit mon colligue le Juge Ritchie
dans ses motifs, I'appelant a roul6 sur une faible
distance seulement le long de la rue Dundas, puis
emprunt6 la rue Chestnut, vers le sud; c'est li que
Graham est descendu du camion, I'appelant pour-
suivant sa route.

La preuve 6tablit 6galement que Canada
Packers Limited vendait beaucoup de ces gros
bidons d'huile d'arachide & des restaurants et a
d'autres gros acheteurs.

Ce sont lh les circonstances sur lesquelles le
Juge d'appel Aylesworth s'est fond6 pour d6cider
qu'il y a une autre conclusion logique, savoir,
que les trois bidons d'huile d'arachide n'appar-
tenaient pas a Canada Packers Limited le jour oii
ils furent livr6s au restaurant Golden City, bien
qu'il soit 6tabli de fagon bien concluante qu'ils
ont 6t6 fabriqu6s par celle-ci, mais qu'ils pou-
vaient trbs bien avoir 6t6 vendus par Canada
Packers a l'une de ces cinnombrables entre-
prises>, comme l'a bien dit le Jupe d'appel

16 THE QUEEN V. BAGSHAW Spence J. [1972] S.C.R.
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and from one of such concerns stolen by Graham.
I must point out that even if the theft from such
other unidentified firm had been perpetrated by
this appellant he could not have been convicted
on the offence as charged as the cans would not
have been the property of Canada Packers
Limited: Reg. v. Scott 3 . (Alta. App. Div.).

With respect, I am in agreement with Ayles-
worth J.A. that such a conclusion is not a con-
jectural one but is based on a careful considera-
tion of all of the evidence and is, therefore, a
rational conclusion but not consistent with the
guilt of the accused charged with stealing the
property of Canada Packers Limited.

I should point out that Schroeder J.A., in his
dissenting reasons, relied on the doctrine of
possession giving a prima facie status of pro-
prietorship to hold that it had been proved that
the three cans of peanut cooking oil were the
property of Canada Packers. I am, of course, in
agreement that if it had been proved that these
cans were in the possession of Canada Packers
Limited then it could be taken as established that
they were the property of that company for the
purpose of founding a charge of the theft of the
property of that company. I am, however, of the
opinion that it has not been proved that the cans
of peanut oil were in the possession of Canada
Packers Limited. It is true that they were being
carried in the truck owned by Canada Packers
Limited and operated by the appellant in the
course of his duty as an employee of that com-
pany but on the evidence recited by my brother
Ritchie, to which I have referred, it has also been
shown conclusively that they were not delivered
to that employee by Canada Packers Limited for
the purpose of his acting in reference thereto as
an employee and that when he was in possession
of the cans of cooking oil he was not in possession
as the agent of Canada Packers Limited but
against the interest of Canada Packers Limited.
In my opinion, the doctrine of possession cannot
be applied here to prove property in Canada

m (1969), 6 C.R.N.S. 17, 67 W.W.R. 237, [1970] 3
C.C.C. 109.

Aylesworth, qui lui achetaient de l'huile et qu'ils
pouvaient fort bien avoir 6t6 vol6s par Graham
A l'une d'elles. Je dois signaler que mime si
c'6tait 1'appelant en la prbsente cause qui avait
vol6 ces bidons A une telle entreprise, dont le
nom n'est pas d6termin6, il aurait 6t6 impossible
de le d6clarer coupable de l'infraction dont il est
accus6 car les bidons n'auraient pas 6t6 la
propri6t6 de Canada Packers Limited: Reg. v.
Scott 3 (Chambre d'appel de l'Alberta).

En toute d6f6rence, je crois comme le Juge
d'appel Aylesworth que ce n'est pas l4 une con-
clusion conjecturale mais une conclusion fond6e
sur un examen attentif de l'ensemble de la preuve;
c'est donc une conclusion logique mais non com-
patible avec la culpabilit6 de l'intim6, accus6
d'avoir vol6 des biens appartenant & Canada
Packers Limited.

Je dois signaler que le Juge d'appel Schroeder,
dissident, s'est appuy6 dans ses motifs sur la doc-
trine qui enseigne que la possession prouve prima
facie le droit de propri6t6, pour d6cider qu'il
avait 6t6 prouv6 que les trois bidons d'huile
d'arachide appartenaient h Canada Packers
Limited. tvidemment, je reconnais que s'il avait
6t6 prouv6 que ces bidons 6taient en la possession
de Canada Packers Limited, il serait possible,
pour fonder l'inculpation de vol de biens lui
appartenant, de consid6rer comme 6tabli qu'ils
6taient la propri6t6 de cette compagnie. J'estime
toutefois qu'il n'a pas 6t6 prouv6 que les bidons
d'huile d'arachide 6taient en la possession de
Canada Packers Limited. Il est vrai qu'ils 6taient
transportis dans le camion de Canada Packers
Limited que conduisait 1'appelant dans l'ex~cution
de ses fonctions d'employ6 de cette compagnie,
mais d'apris la preuve relat6e par mon colligue
le Juge Ritchie, dont j'ai fait mention, il a 6gale-
ment 6t6 6tabli de fagon concluante que ces
bidons n'avaient pas 6t6 livr6s h cet employ6 par
Canada Packers Limited pour qu'il se comporte h
leur 6gard en qualit6 d'employ6 et que lorsque
ces bidons d'huile ont 6t6 en la possession de
l'employ6, ce dernier les a poss6d6s non pas en
qualit6 d'agent de Canada Packers Limited mais
contre l'intirit de cette dernibre. A mon avis, la
doctrine de la possession ne peut s'appliquer en

(1969), 6 C.R.N.S. 17, 67 W.W.R. 237, [1970] 3 C.C.C.
109.
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Packers Limited any more than if the appellant
had borrowed or stolen a raincoat and his use for
it having been temporary he had thrown the
raincoat into the locked compartment of the
truck.

For both of the reasons which I have outlined
I would dismiss the appeal.

Appeal allowed, SPENCE J. dissenting.

Solicitor for the appellant: W. C. Bowman,
Toronto.

Solicitors for the respondent: Levinter, Dryden,
Bliss, Maxwell, Levitt & Hart, Toronto.

Donald McCormick (Plaintiff) Appellant;

and

Gaston Marcotte (Defendant) Respondent.

1970: October 27, 28; 1971: April 27.

Present: Fauteux C.J. and Abbott, Martland, Judson
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Physicians and surgeons-Malpractice-Negli-
gence-Broken thigh-Specialist recommending in-
sertion of intramedullary nail-Defendant using
another method-Permanent partial incapacity-
Reasonable care.

The plaintiff suffered a broken thigh and was
treated by the defendant who was on the staff of
the hospital to which he had been taken. At his re-
quest, the defendant called in consultation an
orthopedic surgeon who advised skin traction fol-
lowed by the insertion of an intra medullary nail.
The operation which the defendant performed was
not the one advised by the specialist. The defendant
was not qualified to perform the recommended
operation and there is no evidence that he explained
to the plaintiff the relative merits of the two pro-
cedures. The plaintiff was left with a permanent
partial incapacity and sued the defendant, claiming
damages for malpractice. The trial judge main-

I'espice pour 6tablir le droit de propri6t6 de
Canada Packers Limited, pas plus que si l'ap-
pelant avait emprunt6 ou vol6 un impermdable
et, l'ayant utilis6 temporairement, I'avait jet6 dans
le compartiment ferm6 f c6 du camion.

Pour les deux motifs que j'ai expos6s, je suis
d'avis de rejeter l'appel.

Appel accueilli, LE JUGE SPENCE, 9tant dissi-
dent.

Procureur de l'appelante: W. C. Bowman,
Toronto.

Procureurs de l'intimd: Levinter, Dryden, Bliss,
Maxwell, Levitt & Hart, Toronto.

Donald McCormick (Demandeur) Appelant;

et

Gaston Marcotte (Difendeur) Intime.

1970: les 27 et 28 octobre; 1971: le 27 avril.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QU9BEC

Midecin et chirurgien-Faute mddicale-Nigli-
gence-Fracture de la cuisse-Spicialiste recom-
mande l'insertion d'un clou intra-midullaire-D&-
fendeur utilise une autre mithode-Invaliditi
partielle permanente-Diligence raisonnable.

Le demandeur a subi une fracture de la cuisse et
il a 6t6 confi6 aux soins du d6fendeur qui faisait
partie de l'6quipe m6dicale de l'h6pital oa il avait
6t6 transport6. A sa demande, le d6fendeur a appel6
en consultation un chirurgien-orthop6diste qui a
conseill6 une traction cutande suivie de l'introduction
d'un clou intra m6dullaire. Le d6fendeur a proc6d6
a une intervention chirurgicale qui n'6tait pas celle
que le sp6cialiste avait recommand6e. Le d6fendeur
n'avait pas la comp6tence voulue pour pratiquer
l'intervention recommandde et on n'a pas 6tabli
qu'il a expos6 au demandeur les avantages respec-
tifs des deux m6thodes. Le demandeur souffre d'une
invalidit6 partielle permanente, et a poursuivi le
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tained the action, but his decision was reversed by
a majority judgment of the Court of Appeal. The
plaintiff appealed to this Court.

Held: The appeal should be allowed.

The plaintiff did not receive medical care of the
standard that he had the right to expect. The trial
judge has rightly concluded that the plaintiff had dis-
charged the burden of showing that the defendant
had been negligent. The test of reasonable care
applies in medical malpractice cases as in other
cases where fault is alleged.

APPEAL from a majority judgment of the
Court of Queen's Bench, Appeal Side, province of
Quebec', reversing a judgment of Cannon J.
Appeal allowed.

Frangois Lajoie, Q.C., for the plaintiff, appel-
lant.

L. P. de Grandprd, Q.C., and Pierre Sibastien,
for the defendant, respondent.

The judgment of the Court was delivered by

ABBOTT J.-The appellant sued the respondent,
claiming damages for medical malpractice. The
facts are fully set out in the judgments below and
generally speaking they are not in dispute. Shortly
stated they are as follows.

On August 7, 1960 the appellant, then 29 years
of age, suffered a broken thigh as the result of a
collision between two automobiles in one of which
he was a passenger. He was taken to the H6pital
Cloutier in Cap de la Madeleine and treated by
the respondent, Dr. Marcotte who was on the staff
of that hospital. At the request of appellant, Dr.
Marcotte, who is not a specialist, called in con-
sultation a Dr. Normand, an orthopedic surgeon
on the staff of one of the hospitals in the adjoining
City of Trois-Rivibres.

Dr. Normand advised skin traction followed by
the insertion of an intramedullary nail. Appellant
was kept in traction until August 22, on which

'[1969] Que. Q.B. 454.

d6fendeur en dommages-intirfts pour faute m6di-
cale. Le juge de premibre instance a accueilli
I'action, mais sa d6cision a 6t6 infirm6e par un
jugement majoritaire de la Cour d'appel. Le de-
mandeur a appel6 A cette Cour.

Arrit: L'appel doit Stre accueilli.
Le demandeur n'a pas requ des soins m6dicaux

conformes aux normes applicables aux soins aux-
quels il avait droit. Le juge de premibre instance a
conclu, avec raison, que le demandeur s'6tait
acquitt6 du fardeau d'6tablir que le d6fendeur a 6t6
n6gligent. Le critbre de diligence raisonnable
s'applique aux affaires de responsabilit6 m6dicale
comme aux autres affaires oh il y a all6gation de
faute.

APPEL d'un jugement majoritaire de la Cour
du banc de la reine, province de Qu6bec', in-
firmant un jugement du Juge Cannon. Appel
accueilli.

Frangois Lajoie, c.r., pour le demandeur,
appelant.

L. P. de Grandprd, c.r., et Pierre Sibastien,
pour le d6fendeur, intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ABBoTT-L'appelant a poursuivi l'in-
tim6 en dommages-int6rats pour faute m6dicale.
Les motifs de jugement des cours d'instance inf6-
rieure 6noncent en d6tail les faits, qui, dans
l'ensemble, ne sont pas contest6s. Les voici en
bref:

Le 7 aofit 1960, l'appelant, qui a alors 29 ans,
subit une fracture de la cuisse par suite de la col-
lision entre l'automobile dans laquelle il voyageait
comme passager et une autre voiture. On le trans-
porte A l'h6pital Cloutier, au Cap-de-la-Madeleine
et il est confi6 aux soins du Dr Marcotte, l'intim6,

.qui fait partie de 1'6quipe m6dicale de 1'h6pital.
A la demande de 1'appelant, le Dr Marcotte, qui
n'est pas spicialiste, appelle en consultation le
Dr Normand, chirurgien-orthop6diste de 1'6quipe
m6dicale d'un des h6pitaux de Trois-Rivibres, une
ville voisine.

Le Dr Normand conseille une traction cutan6e
suivie de l'introduction d'un clou intra-m6dullaire.
L'appelant est laiss6 en traction jusqu'au 22 aofit,

' [1969] B.R. 454.
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date the respondent operated. The operation, how-
ever, was not the one advised by Dr. Normand;
instead respondent applied a metal plate to both
parts of the bone and then put the patient's leg in
a cast. The respondent was not qualified to per-
form the recommended operation and there is no
evidence that he explained to appellant the rela-
tive merits of the two procedures.

What happened thereafter is described by
Montgomery J.A. in the Court' below, in the fol-
lowing terms:

After the operation Plaintiff continued to com-
plain of pain and his temperature began to rise (v.
charts, Exhibit P-1, pp. 51 & 52). On the evening of
the 31st it reached 101.4oF. This was indicative
of infection, though not conclusive. On the 2nd
October, Defendant removed the cast and looked
at the wound, which appeared to him to be in good
condition. He replaced the cast and appears to have
dismissed the idea of infection from his mind. Al-
though the Defendant's temperature was 101.2 0 F
that evening, he permitted him to leave the hospital
the following day.

Plaintiff went to his home in Cap de la Made-
leine, where his wife took care of him. Defendant
does not seem to have attempted to follow his case
closely. He was in constant pain and was suffering
from profuse sweating spells. No one seemed to have
suggested to his wife that she should observe his
temperature. When, some days after his return, she
called Defendant, he merely prescribed drugs to
deaden the pain. (Defendant says he kept no record
of the care given to Plaintiff at home). About two
weeks after his return home the abscess that had
been forming burst. Plaintiff's wife again called the
Defendant, who looked at the wound and seems to
have prescribed an antibiotic. About two weeks
later, on 4th October, she again called Defendant,
and he had Plaintiff brought back to the hospital
for further X-rays. These showed that the screws on
one side of the break had torn loose from the bone,
which was no longer in a satisfactory position. The
Defendant put on a new cast and permitted Plaintiff
to go home. By this time, Plaintiff had lost all confi-
dence in Defendant and had himself admitted to the
H6pital Ste-Marie, where Dr. Yves Normand took
charge.

1[19691 Que. Q.B. 454.

jour ott I'intim6 prochde A I'intervention chirurgi-
cale. L'intervention n'est cependant pas celle que
le Dr Normand a recommand6e. L'intim6 installe
plut6t une plaque m6tallique sur les deux parties
de l'os et place la jambe du patient dans un plAtre.
L'intim6 n'avait pas la comp6tence voulue pour
pratiquer l'intervention recommand6e et on n'a
pas 6tabli qu'il a expos6 a l'appelant les avantages
respectifs des deux m6thodes.

M. le Juge Montgomery, de la Cour d'appel', a
relat6 de la fagon suivante ce qui est survenu par
la suite:

[TRADUCTION] Apris l'intervention chirurgicale
l'appelant a continu6 h se plaindre de douleurs et
sa temp6rature a commenc6 A s'6lever (voir les
graphiques, piice P-1, pp. 51 et 52). Le 31 au soir,
elle atteint 101.4 0 F. C'6tait l un indice d'infection,
quoique non concluant. Le 2 octobre, le d6fendeur
a enlev6 le plitre et examin6 la plaie, qui lui a paru
en bonne condition. II a renouvel6 le plitre et
semble avoir 6cart6 l'id6e d'infection. Bien que le
d6fendeur ait fait 101.2 0F de tempdrature le mime
soir, il lui a permis de quitter l'h6pital le lendemain.

Le demandeur est retourn6 chez-lui, au Cap-de-la-
Madeleine, oft son 6pouse a pris soin de lui. Le d6-
fendeur ne parait pas avoir cherch6 A suivre son
patient de pr~s. Ce dernier 6tait toujours souffrant
et avait par moments des sueurs abondantes. Per-
sonne, semble-t-il, n'a recommand6 a sa femme de
noter la temp6rature de son mari. Lorsque celle-ci
a appel6 le d6fendeur, quelques jours aprbs le re-
tour de son mari a la maison, il a simplement
prescrit des m6dicaments pour att6nuer la douleur.
(Le d6fendeur affirme qu'il n'a gard6 aucune note
des soins prodigu6s au demandeur A domicile). En-
viron deux semaines apris le retour du demandeur
chez lui, I'abcbs qui s'6tait form6 a abouti. L'6pouse
du demandeur a appel6 de nouveau le d6fendeur,
qui a examin6 la plaie et, semble-t-il, prescrit un
antibiotique. Environ deux semaines plus tard, le 4
octobre, I'6pouse du demandeur a rappel6 le d6-
fendeur. Ce dernier a fait transporter le demandeur
A l'h6pital pour faire prendre de nouvelles radio-
graphies, qui ont permis de constater que d'un
c6t6 de la fracture, les vis s'6taient arrach6es de l'os,
qui n'6tait plus dans une position satisfaisante. Le
d6fendeur a installs un nouveau plitre et laiss6 le
demandeur retourner chez lui. A ce stade, le de-
mandeur avait perdu toute confiance dans le d6-
fendeur; il s'est fait admettre A l'h6pital Ste-Marie.
sous les soins du D' Yves Normand.

2 [1969] B.R. 454.
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Appellant remained under treatment at Trois-
Rivibres until February 22, 1961, when he was
taken to the Montreal General Hospital for further
treatment. He was totally incapacitated for a
period of nineteen months and it is admitted that
he will suffer a permanent partial incapacity of
27.5 per cent.

The test of reasonable care applies in medical
malpractice cases as in other cases where fault is
alleged. The medical man must possess and use,
that reasonable degree of learning and skill or-
dinarily possessed by practitioners in similar com-
munities in similar cases. Whether or not such
test has been met depends, of course, upon the
particular circumstances of each case.

The burden was on the appellant to show that
the respondent had been negligent. The learned
trial judge held that he had discharged that bur-
den and maintained the action in damages to the
extent of $41,566.72. That judgment was reversed
by a majority judgment of the Court of Appeal',
Montgomery J.A. dissenting. The appeal to this
Court is from that decision and the quantum of
damages is no longer in issue.

I am in general agreement with the reasons of
Montgomery J.A. in the Court below and there is
nothing I can usefully add. After a careful and
exhaustive review of the medical evidence, he
made these findings which I adopt:

In my opinion, Plaintiff did not receive medical
care of the standard that he had a right to expect
from a doctor in a hospital in a well-settled part of
the Province within easy reach of the largest centers
of population. I do not regard it as any defence that
Defendant was unable personally to carry out Dr.
Normand's recommendation.... Whether through
ignorance or cupidity, he caused his patient to
assume a risk of failure that would have been far
less had the method recommended by the specialist
been employed. The result was in fact a classic
example of an unsuccessful plate and screw opera-
tion as described by Dr. Favreau, and the danger of
just such a result is one of the principal reasons why
the plate and screw method has fallen into disfavour.

I [1969] Que. Q.B. 454.

L'appelant a 6 trait6 a Trois-Rivibres jusqu'au
22 f6vrier 1961, puis transport6 a l'H6pital G6n&-
ral de Montreal pour y recevoir d'autres soins. II
a souffert d'invalidit6 totale pendant dix-neuf mois
et c'est un fait admis qu'il souffre d'une invalidit&
partielle permanente de 27.5 pour cent.

Le critbre de diligence raisonnable s'applique
aux affaires de responsabilit6 m6dicale comme aux
autres affaires oli il y a all6gation de faute. Le
m6decin doit poss6der et utiliser le meme degr6
raisonnable de science et d'habilet6 que posshdent
ordinairement les praticiens de milieux semblables
dans des cas semblables. Savoir si l'on a satisfait
ou non h ce critbre d6pend bien entendu des cir-
constances particulires de chaque affaire.

L'appelant avait le fardeau d'6tablir que 1'intim6
a 6t6 n6gligent. Le savant juge de premirre ins-
tance a conclu que l'appelant a satisfait h cette
exigence et il a accueilli l'action en dommages-
intir8ts A concurrence de $41,566.72. La Cour
d'appel' a, A la majorit6, infirm6 ce jugement, avec
dissidence du Juge Montgomery. Il y a appel h
cette Cour de cet arr~t, mais le montant des dom-
mages n'est plus en litige.

Dans l'ensemble, je souscris aux motifs de
M. le Juge Montgomery, de la Cour d'appel, et je
ne vois rien d'utile h y ajouter. Aprbs une 6tude
attentive et complbte de la preuve m6dicale, il
arrive aux conclusions suivantes que j'adopte:

[TRADUCTION] A mon avis, le demandeur n'a pas
requ des soins m6dicaux conformes aux normes
applicables & ceux auxquels il avait droit de la part
d'un m6decin exergant dans un h6pital situ6 dans
un territoire bien organis6 de la province, A proxi-
mit6 des grands centres urbains. Je ne considbre
nullement comme un moyen de d6fense que le d6-
fendeur ait 6t6 personnellement incapable de mettre
la recommandation du D' Normand en pratique.. .
Soit par ignorance, soit par cupidit6, il a expos6 son
patient & un risque d'6chec beaucoup plus grand que
si l'on avait utilis6 la m6thode recommand6e par le
spicialiste. Le r6sultat est un exemple typique d'6chec
de l'intervention par plaque et vis comme l'a d6crit
le D' Favreau, et le risque d'arriver pr6cis6ment i
ce r6sultat est une des raisons principales qui ont
fait tomber la mithode de la plaque et des vis en
discr6dit.

2 [1969] B.R. 454.
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Apart from his choice of an obsolescent method,
Defendant's treatment of Plaintiff appears to have
been inept and inattentive. How far any particular
act or omission contributed to the damage may be
a matter of speculation, but I do not find it neces-
sary to decide this. In my opinion the trial judge
arrived at the correct conclusion in holding De-
fendant liable, although I do not fully accept his
reasons.

I would allow the appeal with costs here and in
the Court below and restore the judgment at trial.

Appeal allowed with costs.

Solicitors for the plaintiff, appellant: Lajoie,
Lajoie, Gouin & Vigeant, Trois-Rivibres.

Solicitors for the defendant, respondent: Lafleur
& Brown, Montreal.

Kurt W. Hecke (Defendant) Appellant;

and

La Compagnie de Gestion Maskoutaine Lte
et la Compagnie de Gestion Cayouette Lt6e
(Plaintiffs) Respondents.

1971: February 8; 1971: April 27.

Present: Fauteux C.J. and Abbott, Ritchie, Hall and
Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Contract-Sale of shares-Restrictive covenant-
Penal clause-Undertaking not to carry on similar
business directly or indirectly-Breach-Validity.

The defendant sold to the plaintiffs all the issued
shares of a company which carried on business as a
sash and door manufacturer. In the deed, the de-
fendant undertook "not to carry on, whether directly
or indirectly, the business of manufacturing sash
and doors, general woodwork, for a period of ten
years . .. under pain of a penalty". Shortly after the
sale, a new company was incorporated in which the
defendant became a major shareholder, a director

En plus de choisir une m6thode qui tombe en
disu6tude, le d6fendeur parait avoir trait6 le deman-
deur de fagon maladroite et inattentive. On peut se
demander A quel point tel acte ou telle omission
particulibre a contribu6 au dommage, mais je n'esti-
me pas n6cessaire de trancher cette question. A mon
avis, le juge de premiere instance a eu raison de
conclure A la responsabilit6 du d6fendeur, bien que
je n'admette pas tout A fait ses motifs.

Je suis d'avis d'accueillir l'appel avec d6pens en
cette Cour et en Cour d'appel et de r6tablir le
jugement de premidre instance.

Appel accueilli avec dipens.

Procureurs du demandeur, appelant: Lajoie,
Lajoie, Gouin & Vigeant, Trois-Rividres.

Procureurs du ddfendeur, intimd: Lafleur
& Brown, Montrial.

Kurt W. Hecke (Difendeur) Appelant;

et

La Compagnie de gestion Maskoutaine Lt6e
et la Compagnie de Gestion Cayouette Lte
(Demanderesses) Intimdes.

1971: le 8 f6vrier; 1971: le 27 avril.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Ritchie, Hall et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Contrat-Vente d'actions-Stipulation restrictive
-Clause pinale-Obligation de ne pas exercer ni
directement, ni indirectement une entreprise simi-
laire-Violation-Validitg.

Le d6fendeur a vendu aux demanderesses toutes
les actions 6mises d'une compagnie faisant affaires
comme fabricant de portes et de chfissis. Dans l'acte
de vente, le d6fendeur <s'interdit le droit d'exercer ni
directement, ni indirectement, le commerce et I'in-
dustrie de manufacture de portes et chissis, menui-
serie g~nbrale, d'ici dix ans . .. sous peine d'une
p6nalitbs. Peu de temps apr~s la vente, une nouvelle
compagnie a 6t6 form6e dont le d6fendeur est
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and the president. The new company sought and
obtained contracts for building materials of the
kind described in the penal clause. The plaintiffs
instituted an action to enforce payment of the stipu-
lated penalty. The trial judge maintained the action
and his judgment was affirmed by the Court of
Appeal. The defendant appealed to this Court.

Held: The appeal should be dismissed.

It is well settled that a restrictive covenant of the
type in issue here, contained in a contract of sale,
is valid if it does not go beyond what is reasonably
necessary for the protection of the purchaser. The
trial judge and the Court of Appeal have rightly
found that the covenant was valid and that the de-
fendant had breached it.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of Quebec',
affirming a judgment of Archambault J. Appeal
dismissed.

M. Pothier and P. M. Verdy, for the defendant,
appellant.

L. Nichols and D. Robert, for the plaintiffs,
respondents.

The judgment of the Court was delivered by

ABBOTT J.-This appeal is from a unanimous
judgment of the Court of Appeal', affirming a
judgment of the Superior Court which condemned
appellant to pay a sum of $20,000, the amount of
the penalty stipulated for breach of a covenant
contained in a contract for the sale of shares.

On November 9, 1962, by deed passed before
Jacques Lafontaine, notary, the appellant sold to
respondents for the price of $100,000 all the
issued shares of A. St-Germain & Fils Lt6e of
St-Hyacinthe, which carried on business there as a
sash and door manufacturer.

The said deed contained the following clause:

[TRANSLATION] The vendor, Mr. Kurt W. Heck6,
undertakes not to carry on, whether directly or in-
directly, the business of manufacturing sash and
doors, general woodwork, for a period of ten (10)

devenu actionnaire important, administrateur et
pr6sident. La nouvelle compagnie a sollicit6 et
obtenu des contrats de fourniture de mat6riaux de
construction de la cat6gorie de ceux mentionn6s a
la clause p6nale. Les demanderesses, dans leur action,
demandent le paiement de la peine privue. Le juge
de premibre instance a accueilli l'action et sa d6-
cision a 6t6 confirm6e par la Cour d'appel. Le d6-
fendeur a appel6 a cette Cour.

Arrit: L'appel doit 8tre rejet6.
Il est bien reconnu qu'une clause restrictive du

genre de celle qui fait l'objet du pr6sent litige, dans
un contrat de vente, est valide si elle ne va pas au-
delA de ce qui est raisonnablement n6cessaire A la
protection de l'acqu6reur. Le juge de premiere in-
stance et la Cour d'appel ont, avec raison, juge que
la clause est valide et que le d6fendeur l'a violde.

APPEL d'un jugement de la Cour du banc de
le reine, province de Qu6bec', confirmant un
jugement du Juge Archambault. Appel rejet6.

M. Pothier et P. M. Verdy, pour le d6fendeur,
appelant.

L. Nichols et D. Robert, pour les demande-
resses, intim6es.

Le jugement de la Cour a 6 rendu par

LE JUGE ABBOTT-Le pr6sent appel est A l'en-
contre d'un arr~t unanime de la Cour d'appel
confirmant un jugement de la Cour superieure
qui condamne 1'appelant a payer la somme de
$20,000, montant de la peine pr6vue en cas de
violation d'une stipulation ins6r6e dans un con-
trat de vente d'actions.

Par acte pass6 le 9 novembre 1962, devant
Jacques Lafontaine, notaire, l'appelant a vendu
aux intimbes, au prix de $100,000, toutes les
actions 6mises de A. St-Germain & Fils Lt6e,
de Saint-Hyacinthe, oit cette compagnie faisait
affaires comme fabricant de portes et de chassis.

Cet acte comporte la clause suivante:

Le vendeur, M. Kurt W. Heck6, s'interdit le droit
d'exercer ni directement, ni indirectement, le com-
merce et l'industrie de manufacture de portes et
chassis, menuiserie g~n6rale, d'ici dix (10) ans de

2 [19701 C.A. 225.1 [1970] C.A. 225.
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years from the date of these presents, under pain
of a penalty of twenty thousand dollars ($20,-
000.00), payable by the vendor to the purchasers
or their representatives, as the case may be.

The present action was taken to enforce pay-
ment of the stipulated penalty.

Appellant, in his defence, denied having
breached the covenant and alleged that in any
event the clause was null and void. The paragraph
in his plea to that effect reads as follows:

[TRANSLATION] 4. That the clause restricting the
freedom of trade, stipulated in the deed, Exhibit
No. 1, and reproduced in paragraph 2 of the dec-
laration, is illegal and void, in that:

(a) it is unreasonable;
(b) it is too vague in its terms;
(c) it is too wide in its scope;
(d) it is contrary to law and public order.

The trial judge made the following findings of
fact which were concurred in by the Court of
Appeal:

1. That shortly after the sale of the shares to
respondents a new company was incorporated
under the name of Multiplex Inc. in which, upon
its organization, the appellant became a major
shareholder, a director and the president. That
several of the other directors and shareholders
were former employees of the St-Germain com-
pany.

2. That the sale of shares to the respondents
and the decision to form the new company were
virtually contemporaneous.

3. That the new company occupied premises
leased to it by appellant, that he actively directed
its operations and that it had sought and obtained
contracts for building materials, of the kind de-
scribed in the penal clause, in competition with the
St-Germain company.

4. That the appellant had breached the cove-
nant above referred to.

It is well settled that a restrictive covenant of
the type in issue here, contained in a contract of
sale, is valid if it does not go beyond what is
reasonably necessary for the protection of the
purchaser.

la date des pr6sentes, sous peine d'une p6nalit6 de
vingt mille dollars ($20,000.00) payable par le
vendeur aux acheteurs ou ses repr6sentants, le cas
6ch6ant.

La pr6sente action demande le paiement de la
peine prevue.

L'appelant, dans sa d6fense, nie avoir viol6
la stipulation et all6gue que, de toute fagon, cette
clause est ill6gale et nulle. Le paragraphe de sa
d6fense oh il alligue cela se lit ainsi:

4. Que la clause de restriction h la libert6 de com-
merce stipulde 1'acte pi&ce No 1 et reproduite au
paragraphe 2 de la d6claration est illgale et nulle;

(a) en ce qu'elle est ddraisonnable;
(b) en ce qu'elle est trop vague dans ses termes;
(c) en ce qu'elle est de port6e trop 6tendue;
(d) en ce qu'elle est contraire A la loi et A l'ordre

public

Le juge de premibre instance en est venu aux
conclusions suivantes quant aux faits et la Cour
d'appel a confirm6 ces conclusions:

1. Peu de temps apris la vente des actions aux
intimbes, une nouvelle compagnie a 6t6 formde
sous le nom de Multiplex Inc. dont l'appelant est
devenu, d~s sa formation, actionnaire important,
administrateur et pr6sident. Plusieurs autres ad-
ministrateurs et actionnaires 6taient d'anciens em-
ploy6s de la compagnie St-Germain.

2. La vente des actions et la d6cision de former
une nouvelle compagnie sont h peu pris con-
temporaines.

3. La nouvelle compagnie a occup6 des locaux
que lui louait l'appelant; ce dernier s'est occup6
activement d'en diriger les operations et la nou-
velle compagnie a sollicit6 et obtenu des contrats
de fourniture de mat6riaux de construction de la
cat6gorie de ceux mentionnis A la clause p6nale,
en concurrence avec la compagnie St-Germain.

4. L'appelant a manqub & la stipulation men-
tionn6e plus haut.

Il est bien reconnu qu'une clause restrictive
du genre de celle qui fait l'objet du pr6sent litige,
dans un contrat de vente, est valide si elle ne va
pas au-deld de ce qui est raisonnablement n6ces-
saire a la protection de l'acqudreur.
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In rejecting the appellant's contention that the
covenant in the contract which he had made was
illegal, the trial judge said:
[TRANSLATION] The object of the stipulation is not
vague; though general, it states specifically that it
applies to sash and doors, and general woodwork;
this the defendant could not fail to understand, as
he had carried on a business of this type for 10 years.

Defendant contributed to forming and operating
the new company in direct competition, to a signifi-
cant extent, with his former business.

It is certain that his title and authority as Presi-
dent, his advice as administrator, industrialist and
financier, as well as his former contacts based on his
experience with the St-Germain Company, are
profitable both to the new company and to himself.
He undoubtedly exercises a predominant influence
on his co-shareholders, neither of whom is a majority
shareholder, and who demonstrate clearly their faith
in his leadership and acceptance of his advice, if
not his instructions.

I agree with those findings which were also ex-
pressly approved by the Court of Appeal.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the defendant, appellant: Pothier
& Pothier, St. Hyacinthe.

Solicitors for the plaintiffs, respondents: Nichols
& Robert, St. Hyacinthe.

En 6cartant la pr6tention de l'appelant que la
stipulation ins6r6e au contrat qu'il a sign& est
ill6gale, le juge de premiere instance dit ceci:

La stipulation n'est pas vague dans son objet;
bien que gbndrale, elle dit pricis~ment s'appliquer
aux portes et chAssis et h la menuiserie g6n6rale, ce
qui ne pouvait 6chapper h la compr6hension du d6-
fendeur puisque, pendant 10 ans, il avait exploit6
une entreprise de ce genre.

Le d6fendeur a contribu6 a la formation et aux
op6rations de la nouvelle compagnie en concurrence
directe, pour partie importante, avec son ancienne
entreprise.

Nul doute que son titre et son autorit6 de pr6si-
dent, ses conseils d'administrateur, d'industriel et de
financier, de mme que ses contacts anciens dus a
son expbrience dans la compagnie St-Germain sont
profitables a la nouvelle compagnie et qu'il y trouve
son int6rat. Nul doute qu'il exerce une influence
pr6pond6rante sur ses coactionnaires, dont ni l'un
ni l'autre n'est majoritaire, et qui manifestent claire-
ment leur confiance en son leadership et leur sou-
mission a ses avis sinon A ses directives.

Je souscris h ces conclusions que la Cour
d'appel a aussi express6ment approuv6es.

L'appel doit etre rejet6 avec dipens.

Appel rejetg avec ddpens.

Procureurs du ddfendeur, appelant: Pothier &
Pothier, St-Hyacinthe.

Procureurs des demanderesses, intimdes:
Nichols & Robert, St-Hyacinthe.
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Norcan Limited (Plaintifi) Appellant;

and

Harold Lebrock (Defendant) Respondent.

and

Harold Goltman and Alphonse Raymond, Jr.
(Intervenants).

1971: March 29; 1971: April 27.

Present: Fauteux C.J. and Abbott, Spence, Pigeon
and Laskin JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Capias ad respondendum-Motion to quash-
Intention to defraud creditors--Question of fact-
Onus on plaintiff not discharged-Code of Civil
Procedure, art. 895, 898, 919.

A writ of capias ad respondendum was issued on
an affidavit alleging that the defendant was imme-
diately about to leave the province of Quebec with
intent to defraud his creditors in general and the
plaintiff company in particular. The defendant was
duly arrested but released on furnishing sureties.
His petition to quash the writ and to discharge the
bondsmen, was granted by the Superior Court. This
judgment was affirmed by a majority judgment of
the Court of Appeal. The defendant was not repre-
sented before this Court at the hearing of the appeal,
but, by judgment of this Court ([1969] S.C.R. 665)
his bondsmen were granted leave to intervene and
were represented by counsel.

Held: The appeal should be dismissed.

The intention to defraud the creditors in general
and the plaintiff in particular, is a question of fact.
The onus was on the plaintiff to establish such in-
tention. The trial judge and the Court of Appeal
held that it had failed to discharge that onus. Those
findings should not be disturbed.

APPEAL from a majority judgment of the
Court of Queen's Bench, Appeal Side, province
of Quebec, affirming a judgment of Nadeau J.
Appeal dismissed.

J. G. Stewart, Q.C., for the plaintiff, appellant.

Norcan Limited (Demanderesse) Appelante;

et

Harold Lebrock (Difendeur) Intim6.

et

Harold Goltman et Alphonse Raymond, Jr.
(Intervenants).

1971: le 29 mars; 1971: le 27 avril.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Spence, Pigeon et Laskin.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUPBEC

Capias ad respondendum-Requ&e en annulation
-Intention de frauder les crdanciers--Question de
fait-Demandeur ne s'est pas acquitti du fardeau de
la preuve-Code de Procidure civile, art. 895, 898,
919.

Un bref de capias ad respondendum a 6t6 ddlivr6
sur la foi d'un affidavit que le d6fendeur 6tait sur
le point de quitter la province de Qu6bec dans
l'intention de frauder ses cr6anciers en g6ndral et
la compagnie demanderesse en particulier. Le d6-
fendeur a 6t6 arrit6 r6gulibrement mais il a obtenu
son 61argissement en fournissant cautions. Sa requite
pour annuler le bref et pour libbrer les cautions, a
6t6 accord6e par la Cour sup6rieure. Cette d6cision
a 6t6 confirmee par un jugement majoritaire de la
Cour d'appel. Le d6fendeur ne s'est pas fait repr6-
senter par un avocat A l'audition du pr6sent appel,
mais ses cautions, qu'un jugement de cette Cour
([1969] R.C.S. 665) avait autoris6es a intervenir,
se sont fait repr6senter par un avocat.

Arrit: L'appel doit Stre rejet6.
L'intention de frauder ses cr6anciers en g6n6ral

et la demanderesse en particulier, est une question
de fait. Le fardeau de la preuve de cette intention
incombait A la demanderesse. Le juge de premibre
instance et la Cour d'appel ont conclu qu'elle ne
s'6tait pas acquitt6e de cette obligation. Ces con-
clusions ne doivent pas Etre modifides.

APPEL d'un jugement majoritaire de la Cour
du banc de la reine, province de Qu6bec, con-
firmant un jugement du Juge Nadeau. Appel
rejet6.

I. G. Stewart, c.r., pour la demanderesse, ap-
pelante.
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J. M. Schlesinger, Q.C., for the intervenants.

The judgment of the Court was delivered by

ABBOTT J.-This appeal is from a majority
judgment of the Court of Appeal, Montgomery
J.A., dissenting, which confirmed a judgment of
the Superior Court, maintaining respondent's
petition to quash a writ of Capias ad Responden-
dum, issued on the affidavit of the president of
plaintiff company, on the grounds that respondent
was immediately about to leave the Province of
Quebec with intent to defraud his creditors in
general and appellant in particular.

The facts, as to which there is little dispute, are
set out in the reasons of Montgomery J.A. as
follows:

Plaintiff instituted its proceedings in March 1966.
The affidavit in support of the issue of the writ (Art.
898) was made by Plaintiff's president, the witness
McNaughton, on 16th March. From this and from
the declaration it appears that, under the terms of
a contract with Plaintiff (Exhibit P-1), Defendant
had undertaken to pay $50,000 to the Mise-en-cause
Bank of Commerce to the exoneration of Plaintiff,
that Defendant was in default to make payments on
account of this sum and that the balance owing, in-
cluding interest, was $26,855. It is further stated
that Defendant was indebted to the Mise-en-cause
Mercantile Bank for a total amount of $8,325 on
three notes (Exhibit P-2) payable to Plaintiff and
endorsed by it to that bank. It is declared in the
affidavit that Defendant had negotiated the sale of
one of his principal assets, being the controlling in-
terest in American Mercury Corporation, that he
had announced his intention of moving to England,
that he had stated that he regarded his indebtedness
to the banks as of no importance, that he was trying
to sell his only remaining asset in Canada, being the
controlling interest in Delta Minerals Corporation,
that he was giving up his office in Montreal and that
he had sub-leased. his living quarters.

The last paragraph of the affidavit (No. 8) is in
the following terms:

"The defendant is immediately about to leave the
Provinces of Quebec and Ontario with intent to
defraud his creditors in general and the plaintiff
in particular, and the defendant is also secreting

I. M. Schlesinger, c.r., pour les intervenants.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ABBOTT-L'appel est h l'encontre
d'un jugement majoritaire de la Cour d'appel (M.
le Juge Montgomery 6tant dissident), confirmant
le jugement de la Cour superieure qui a fait
droit h la requate de l'intim6 pour annuler un
bref de capias ad respondendum, d6livr6 sur la
foi de l'affidavit du pr6sident de la compagnie
demanderesse, pour le motif que l'intim6 6tait
sur le point de quitter la province de Qu6bec
dans l'intention de frauder ses cr6anciers en
g6n6ral et l'appelante en particulier.

Dans ses motifs, M. le Juge d'appel Mont-
gomery a relat6 les faits, qui ne sont gubre con-
test6s, comme suit:

[TRADUCTION] La demanderesse a entam6 les pro-
c6dures en mars 1966. L'affidavit produit A l'appui
du bref (art. 898) a 6t6 fait par le pr6sident de la
demanderesse, le t6moin McNaughton, le 16 mars.
De cela et de la d6claration, il ressort qu'en vertu
d'un contrat avec la demanderesse (Piece P-1), le
d6fendeur s' 6tait engag6 a payer $50,000 A la
Banque de Commerce, mise-en-cause, ± la d6charge
de la demanderesse; que le d6fendeur 6tait en d6faut
de faire des paiements en r6duction de cette somme
et que le solde dfi 6tait de $26,855, int6rits compris.
On y voit aussi que le d6fendeur devait a la Mercan-
tile Bank, mise-en-cause, un montant global de
$8,325 sur trois billets (Pibce P-2) payables A la
demanderesse, billets qu'elle avait endoss6s en
faveur de cette banque-ld. L'affidavit dit en outre
que le d6fendeur a conclu la vente d'un des 616-
ments les plus importants de son patrimoine, savoir
ses int6r&s majoritaires dans l'American Mercury
Corporation; qu'il a annonc6 son intention de s'in-
staller en Angleterre; qu'il a d6clar6 considdrer sa
dette aux banques comme dipourvue d'importance;
qu'il a tent6 de vendre ses int6r8ts majoritaires dans
Delta Minerals Corporation, constituant les seuls
biens qu'il poss6dait encore au Canada; qu'il est
en voie de fermer son bureau de Montreal et qu'il
a sous-lou6 les lieux qu'il habitait.

Le dernier paragraphe (n' 8) de l'affidavit est
r6dig6 en ces termes:

[TRADUCTION] cLe d6fendeur est sur le point de
quitter les provinces de Qubbec et d'Ontario avec
l'intention de frauder ses cr6anciers en g6n6ral
et la demanderesse en particulier; en outre, le d6-
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and making away with, and is immediately about
to secrete and make away with his property, with
intent to defraud his creditors in general or the
plaintiff in particular, and the plaintiff will thereby
be deprived of its recourse against the defendant."

This substantially reproduces the wording of paras.
1 & 2 of Art. 895 C.C.P.

Defendant was duly arrested but was shortly
thereafter released on furnishing sureties (Art. 910).
He made a petition to quash dated 22nd March.
While he in general terms denied that he was in-
debted to Plaintiff, he did not expressly deny his
indebtedness to the banks. He alleged that he had
never attempted to conceal his intention of moving
to England and that the allegations of the affidavit
were false.

The defendant was not represented before us
at the hearing of this appeal but, by judgment of
this Court, his bondsmen were granted leave to
intervene under Rule 60, and were represented
by counsel.

The question to be determined upon the peti-
tion to quash was whether, at the time the writ
was issued, the defendant was about to leave the
province with intent to defraud his creditors in
general and the plaintiff in particular. Such an
intention is, of course, a question of fact. On the
petition to quash, the onus was on the appellant
to establish such intention, and the learned trial
judge and the majority in the Court of Appeal
held that it had failed to discharge that onus. I
am not prepared to disturb those findings.

I would dismiss the appeal but, in the circum-
stances, without costs.

Appeal dismissed without costs.

Solicitors for the plaintiff, appellant: Stewart,
McKenna, Lefebvre, Loriot, Phelan & Cornish,
Montreal.

Solicitor for the intervenants: J. M. Schlesinger,
Montreal.

fendeur cache et soustrait, ou est sur le point de
cacher et soustraire ses biens avec 1'intention de
frauder ses cr6anciers en g6n6ral et la deman-
deresse en particulier, et la demanderesse sera
ainsi priv6e de son recours contre le d6fendeur.>

On retrouve 1, en substance, 1'6nonc6 des para-
graphes 1 et 2 de Particle 895 du Code de proc&-
dure civile.

Le d6fendeur a 6t6 arrit6 r6gulibrement mais, peu
apris, il a obtenu son 61argissement en fournissant
cautions (art. 910). II a pr~sent6 une requ~te en
annulation, dat6e du 22 mars. Mme s'il a ni6 en
termes g6ndraux toute dette envers la demanderesse,
it n'a pas express6ment ni6 en avoir envers les
banques. II a soutenu n'avoir jamais tenu secrete son
intention de s'installer en Angleterre et il a affirm6
que les all6gations de l'affidavit 6taient fausses.

Le d6fendeur ne s'est pas fait repr6senter par
un avocat a l'audition du prdsent appel, mais ses
cautions, qu'un jugement de cette Cour avait
autorisdes a intervenir en vertu de la rbgle no 60,
se sont fait repr6senter par un avocat.

La question A trancher relativement a la re-
qubte en annulation est celle-ci: A 1'6poque de la
ddlivrance du bref, le d6fendeur 6tait-il sur le
point de quitter la province avec 1'intention de
frauder ses cr6anciers en g6n6ral et la deman-
deresse en particulier? Une telle intention est
6videmment une question de fait. Quant a la re-
quite en annulation, le fardeau de la preuve de
cette intention-lA incombait a l'appelante, et le
savant juge de premibre instance, ainsi que la
majorit6 en Cour d'appel, a conclu qu'elle ne
s'6tait pas acquitt6e de cette obligation. Je ne suis
pas dispos6 A modifier ces conclusions.

Je suis d'avis de rejeter I'appel mais, dans les
circonstances, sans d6pens.

Appel rejetd sans ddpens.

Procureurs de la demanderesse, appelante:
Stewart, McKenna, Lefebvre, Loriot, Phelan &
Cornish, Montrial.

Procureur des intervenants: I. M. Schlesinger,
Montrial.
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Slater Steel Industries Limited (Defendant)
Appellant;

and

Lacal Industries Limited (Plaintiff) Respondent.

1970: November 12, 13; 1971: April 5.

Present: Ritchie, Hall, Spence, Pigeon and
Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF

CANADA

Patents-Patent relating to suspension brackets
for power lines-Impeachment--Counterclaim for
infringement-Patent invalid for want of subject-
matter-Patent Act, R.S.C. 1952, c. 203.

The plaintiff brought an action to impeach the
validity of a patent for an invention relating to
suspension brackets as part of a conductor suspen-
sion assembly. The defendant patentee counter-
claimed for damages for infringement. The trial
judge, from whose decision the defendant appealed
to this Court, held the patent to be invalid for want
of subject-matter.

Held: The appeal should be dismissed.

What the issue between the parties came to was
whether there was inventiveness in hitting upon the
optimum distance between the conductors and the
lowest insulators on bundle conductor transmission
lines within which equal distribution of voltage
would be best controlled and with it insulator
corona, or within what range of distances would
this be the result. In view of the already known
electrical implication of the effect of bundle con-
ductors in their proximity to insulator strings, this
Court agreed with the trial judge that the patent was
invalid for want of subject-matter.

APPEAL from a judgment of Jackett P. of
the Exchequer Court of Canada', declaring a
patent invalid and void. Appeal dismissed.

J. F. Howard, Q.C., and P. R. Hayden, for the
defendant, appellant.

1 (1969), 59 C.P.R. 9, 41 Fox Pat. C. 1.

Slater Steel Industries Limited (Difenderesse)
Appelante;

et

Lacal Industries Limited (Demanderesse)
Intimde.

1970: les 12 et 13 novembre; 1971: le 5 avril.

Presents: Les Juges Ritchie, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA COUR DE L'tCHIQUIER DU

CANADA

Brevets-Brevet ayant trait i des supports de
suspension pour lignes d'dnergie-Contestation-De-
mande reconventionnelle pour contrefagon-Brevet
invalide parce qu'il ne porte sur aucun objet-Loi
sur les brevets, S.R.C. 1952, c. 203.

La demanderesse a intitul6 une action pour con-
tester la validit6 d'un brevet ayant trait a l'inven-
tion de supports de suspension faisant partie de
montages de suspension pour conducteurs. La d6-
fenderesse titulaire du brevet a fait une demande
reconventionnelle en dommages-int6rits pour con-
trefagon. La d6fenderesse a appel6 A cette Cour de
la d6cision du juge de premiere instance qui a d6-
clard le brevet invalide parce qu'il ne portait sur
aucun objet.

Arrit: L'appel doit 8tre rejet6.

Le point en litige entre les parties consiste en
d6finitive A d6terminer si c'6tait faire preuve d'esprit
d'invention que de trouver la distance optimale, ou
la gamme optimale de distances, entre les conduc-
teurs et les isolateurs les plus bas sur les lignes de
transmission & conducteurs en faisceau qui permet-
trait de r6gler le mieux possible la r6partition du
potentiel et, partant, r6duire l'effet couronne dans
l'isolateur. Vu l'effet 6lectrique d6ji connu des con-
ducteurs en faisceau plac6s h proximit6 de chaines
d'isolateurs, c'est avec raison que le juge de premiere
instance a jug6 que le brevet 6tait invalide parce
qu'il ne portait sur aucun objet.

APPEL d'un jugement du Pr6sident Jackett de
la Cour de lIchiquier du Canada', d6clarant un
brevet invalide et nul. Appel rejet6.

J. F. Howard, c.r., et P. R. Hayden, pour la
d6fenderesse, appelante.

' (1969), 59 C.P.R. 9, 41 Fox Pat. C. 1.
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R. A. Smith, Q.C., and R. Saifrey, for the
plaintiff, respondent.

The judgment of the Court was delivered by

LASKIN J.-This appeal arises out of a success-
ful declaratory action by Lacal Industries Limited
to impeach the validity of Canadian patent No.
652,027 for an invention relating to suspension
brackets as part of a conductor suspension assem-
bly. The defendant patentee, Slater Industries
Limited, counter claimed for damages for in-
fringement, and it is common ground that there
has been infringement if the patent is valid.
Jackett P. of the Exchequer Court held it to be
invalid for want of subject-matter, but rejected
other grounds of attack, among which were that
(1) the alleged invention lacked novelty; (2) it
was not that of the named inventor; and (3) he
was not the first inventor. The learned trial judge
also rejected Lacal's submission of invalidity for
failure to meet the requirement of specificity
prescribed by s. 36 of the Patent Act, R.S.C.
1952, c. 203.

The patent in question was issued on Novem-
ber 27, 1962, pursuant to an application filed
on March 22, 1960. Section 46 of the Act gives
the patentee priority as of the date of the granting
of the patent but, in relation to ss. 28 (1) (a) and
63(1), the patentee asserted a date of invention
as early as the period between May and Novem-
ber, 1958, and, in any event, as being February
4, 1959.

The specification of the patent, in one of its
material parts for the purposes of this appeal, is
as follows:

This invention relates to an improved construc-
tion of suspension bracket for use in supporting a
plurality of high tension cables in a predetermined
parallel relationship to each other. When the current
to be transmitted along any given transmission line
is sufficiently great to render it desirable to employ
more than one conductor for each phase, it is

R. A. Smith, c.r., et R. Safrey, pour la de-
manderesse, intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-Le pr6sent appel d6coule
d'une action d6claratoire par laquelle Lacal In-
dustries Limited a contest6 avec succhs la validit6
du brevet canadien no 653,027 ayant trait k
l'invention de supports de suspension faisant
partie de montages de suspension pour conduc-
teurs. La d6fenderesse titulaire du brevet, Slater
Industries Limited, a fait une demande recon-
ventionnelle en dommages-int6r8ts pour contre-
fagon; il n'est pas contest6 que, si le brevet est
valide, il y a eu contrefagon. Le Pr6sident Jackett,
de la Cour de l'tchiquier, I'a d6clar6 invalide
parce qu'il ne portait sur aucun objet, mais il a
rejet6 les autres moyens invoqu6s A l'encontre,
dont les suivants: (1) l'invention que l'on veut
faire valoir manque de nouveaut6; (2) elle n'est
pas celle de l'inventeur d6sign6, et (3) ce dernier
n'en est pas le premier inventeur. Le savant juge
de premibre instance a 6galement rejet6 la pr&-
tention de Lacal que le brevet est invalide parce
qu'il ne satisferait pas aux conditions de 1'art. 36
de la Loi sur les brevets, S.R.C. 1952, c. 203,
en ce qui a trait au m6moire descriptif.

Le brevet en question a t6 d6livr6 le 27
novembre 1962 & la suite d'une demande pro-
duite le 22 mars 1960. En vertu de 1'art. 46 de
la Loi, le titulaire du brevet a un privildge A
partir de la date de la concession du brevet;
mais, en ce qui concerne les articles 28(1)a) et
63 (1), la titulaire du brevet soutient que l'in-
vention date d'une p6riode aussi recul~e que celle
qui s'est 6coulde entre mai et novembre 1968 et
que, de toute fagon, l'invention remonte au 4
f6vrier 1959.

L'invention est d6crite de la fagon suivante
dans l'un des passages pertinents du m6moire
descriptif du brevet:

[TRADUCTION] La pr6sente invention se rapporte A
un modile perfectionn6 de supports de suspension
utilis6s pour supporter plusieurs cibles A haute ten-
sion dispos6s en parallble suivant un agencement
pr66tabli. Lorsque le courant A transmettre le long
d'une ligne de transmission donn6e est d'une inten-
sit6 qui rend opportune l'utilisation de plus d'un
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customary to support these electrically common
conductors from the towers or other fixed elevated
structures by cradling such conductors in seats
spaced apart from one another on a common sus-
pension bracket, which bracket is then suspended
from the lowermost insulator of a chain of insula-
tors depending from the fixed structure.

The modern trend to transmit electrical energy at
higher and higher voltages has given rise to two
problems encountered in the design of suspension
brackets for this service. Firstly, there is the problem
of corona loss, which under stormy conditions has
been known to reach a value as high as 30KW per
mile of line on a 345 KV line. It is known that
corona losses can be reduced by designing the high
tension parts with a minimum of sharp edges and
corners, but nevertheless conventional suspension
brackets include many separate components joined
together by bolts, pins, nuts, etc. which inevitably
provide the sharp edges conducive to corona dis-
charge. The second problem of high tension trans-
mission lines with which the present invention is
concerned is that of disproportionate voltage gradi-
ents across the individual insulators of the chain of
insulators by which the cables are suspended. This
problem has long been appreciated, and such de-
vices as grading rings and shields have been evolved
to render the voltage gradients more uniform and
hence relieve the stress across the insulators situated
nearest the line, which line insulators would other-
wise bear disproportionately high fractions of the
total line to ground voltage.

It is an object of the invention to provide a form
of suspension bracket which improves the uniformity
of the voltage gradients across the various insula-
tors without the need to resort to such complications
as grading rings and shields.

This object is achieved according to the present
invention by locating the seat for at least one of the
cables so that such selected cable lies generally out-
wardly from and proximate to the lowermost in-
sulator, or at least in the general vicinity of the
lowermost two or three insulators....

The foregoing description is supplemented in
the patent grant by a statement of embodiments
of the invention under twelve different but re-
lated claims. Two drawings are attached, each
showing a four-conductor (or cable) suspension

conducteur par phase, il est d'usage de suspendre
ces conducteurs blectriquement communs aux py-
16nes ou autres constructions fixes et 6lev~es en les
posant dans des sibges espacis les uns des autres sur
des supports communs. Ceux-ci sont ensuite sus-
pendus aux isolateurs les plus bas de chaines d'iso-
lateurs qui pendent h ces constructions fixes.

La tendance actuelle A transmettre l'6nergie
6lectrique A des tensions de plus en plus hautes a
cr66 deux problkmes dans la conception des sup-
ports de suspension utilis6s h cette fin. D'abord le
problbme des pertes par effluves r6sultant de l'effet
couronne, que l'on sait pouvoir atteindre, par temps
orageux, 30 kW par mille de ligne pour une ligne
A 345 kV. On sait que l'on peut r6duire les pertes
par effluves dues A l'effet couronne en concevant
les pieces A haute tension avec un minimum d'arites
vives, mais les supports ordinaires comprennent
n6anmoins de nombreuses pieces distinctes assem-
bl6es par des boulons, chevilles, 6crous, etc., ayant
n&cessairement des arites vives propres & produire
la d6charge donnant lieu A l'effet couronne. Le
second problime relatif aux lignes de transmission
h haute tension qui est vis6 par la pr6sente invention
est celui de la disproportion des gradients de poten-
tiel auxquels sont soumis les isolateurs des chaines
d'isolateurs qui retiennent les cAbles. Ce probl~me
est connu depuis longtemps. Des dispositifs comme
les anneaux de garde ont 6t6 congus pour uni-
formiser les gradients de potentiel et r6duire la
contrainte laquelle sont soumis les isolateurs les
plus rapproch6s de la ligne; sans cela ces isolateurs
supporteraient une trop grande partie de l'ensemble
du potentiel ligne-terre.

L'invention a pour objet la cr6ation d'un type de
support de suspension qui rend plus uniforme le
gradient de potentiel auquel sont soumis les divers
isolateurs sans avoir A recourir h des dispositifs
compliqu6s comme des anneaux de garde.

Dans ce but, le sibge d'au moins un des cables est
plac6, suivant la pr6sente invention, de telle fagon
qu'il se trouve gbn6ralement vers l'ext6rieur et A
proximit6 de l'isolateur le plus bas, ou du moins
dans le voisinage g~n6ral des deux ou trois isolateurs
les plus bas....

Cette description est complit6e, dans le brevet,
par un expos6 divisant les r6alisations de 1'inven-
tion en douze revendications diff6rentes mais
connexes. Deux dessins sont joints; chacun
montre un montage de suspension pour quatre
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assembly, and they are explained in the specifi-
cations in the following concluding paragraphs
thereof:

In Figures 1 and 2 it will be seen that the two
upper cables are substantially level with and in the
comparatively close vicinity of the lowermost insula-
tor 35. This construction may be modified by the
cables being placed somewhat higher, if preferred,
so as to be level with the second, or even the third
insulator.

It is also within the concept of this invention to
place the cables lower or indeed below the level of
the lowermost insulator and achieve substantially
the same effect. In this case the cables would still
be disposed outwardly from the lower insulator but
not necessarily at the height of the horizontal level
of the lowest insulator. The important requirement
is that the cables be in the general vicinity of the
lower few insulators so as to act to generate an
electrostatic field that will tend to reduce the
natural tendency for a disproportionately high
share of the total voltage gradient to be distributed
across the lower few insulators. In this respect the
cables act electrically in the same manner as grading
rings and shields, but the result is achieved without
the need to provide separate devices for this purpose.

Although the arrangement is more symmetrical
with two cables arranged at the high elevation, i.e.
proximate the lowermost insulators, substantially the
same effect can be obtained with a single cable. It
is thus only necessary to have one cable at the high
elevation, should the shape of the framework or the
number of cables employed so dictate. It will be ap-
preciated that a suspension bracket adapted to carry
a number of cables other than four, for example
two, and to arrange the cables in a grouping differ-
ent from that illustrated in the drawing, will lie
within the broad concept of the invention provided
the grouping is such as to locate at least one of the
cables proximate the lower insulators.

It will be apparent that by means of the invention
there has been provided a novel and improved form
of suspension bracket having the merit of extreme
simplicity of construction, combined with an opera-
tional performance at least as advantageous as that
of the much more complex constructions employed
in the devices hitherto commonly in use.

Neither the design nor the fabrication of the
suspension brackets mentioned in the grant of
patent is claimed as integral to the invention.
What is claimed as being invention (as the

conducteurs (ou cables); on en trouve une ex-
plication h la fin du m6moire descriptif, dans
les alin6as suivants:

[TRADUCTION] Les figures 1 et 2 montrent les deux
cables superieurs a peu pres au niveau de l'isola-
teur le plus bas, n* 35, et relativement pris de ce
dernier. On peut modifier cet agencement en plagant
les cables un peu plus haut, si on le pr6f6re, de
fagon qu'ils soient au niveau du deuxibme isolateur,
ou mime du troisibme.

D'apris l'id6e de la pr6sente invention, it est
6galement possible de placer les cables plus en bas
et mime au-dessous du niveau de l'isolateur le plus
bas, tout en obtenant A peu prbs le m8me r6sultat.
Dans ce dernier cas, les cables seraient encore
plac6s vers l'ext6rieur de l'isolateur le plus bas mais
n&cessairement A la hauteur du niveau horizontal de
ce dernier. Ce qui importe, c'est que les cables
soient dans le voisinage g6ndral des quelques isola-
teurs les plus bas de fagon A crier un champ 6lec-
trostatique tendant A r6duire la tendance naturelle
A la r6partition dans les isolateurs les plus bas d'une
trop grande partie de l'ensemble du gradient de
potentiel. Du point de vue de l'61ectricit6, les cables
ont A cet 6gard la mime fonction que les anneaux
de garde, mais ce r6sultat est obtenu sans avoir A
utiliser des dispositifs distincts.

Un tel assemblage offre plus de sym6trie avec
deux cables en hauteur, c'est-A-dire plac6s A
proximit6 des isolateurs les plus bas, mais il est
possible d'obtenir A peu pris le mime effet avec un
seul cable. Il suffit donc d'avoir un seul cable en
hauteur, si la forme de la charpente ou le nombre
de cables utilis6s l'exige. Notons que l'id6e g6n6rale
de l'invention s'6tend A un support pouvant porter
un nombre de cables autre que quatre, deux par
exemple, et permettant de grouper les cables d'une
autre fagon que dans le dessin, pourvu qu'au moins
l'un des cables se trouve A proximit6 des isolateurs
les plus bas.

Il est 6vident que l'invention donne un type
nouveau et perfectionn6 de support de suspension
d'un moddle extr8mement simple dont les r6sultats
A l'usage sont tout aussi avantageux que ceux des
dispositifs de moddle beaucoup plus complexe
commun6ment utilis6s jusqu' maintenant.

Ni la conception, ni la fabrication des supports
de suspension mentionn6s dans le brevet ne sont
revendiqu6es comme parties intigrantes de l'in-
vention. Ce qui est revendiqu6 comme invention,
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specifications themselves disclose, albeit the dis-
closure deserved more felicitous phrasing on this
point) is an idea, realizable through the suspen-
sion brackets, for reducing if not completely
eliminating insulator corona loss on extra high
voltage power lines (or conductors); and, even
more important, for improving the equal distribu-
tion of the voltage gradients across conductor
suspension assemblies, and especially across the
string of insulators, forming part of such an
assembly, without the use additionally of grading
rings or shields. In brief, Slater asserts an
improvement patent, and I turn now to an
elaboration of the history of the problem which
Slater's inventor, one Robert G. Baird, allegedly
met by what is alleged to be inventive ingenuity.

The problem began with the increased demand
for power, which in turn was met by increasing
the voltage range of conductors from high vol-
tages of 150 and up to 230 kilovolts (KV) to
extra high voltages ranging from 345 KV to over
600KV. The high voltages could be carried by a
single conductor transmission line, consisting of
a series of steel towers supporting the electrical
cables which carried the power from its point of
generation to its points of use. Although the
conductors on transmission lines were insulated
from the ground and from the towers by air
(which is a non-conductor of electricity), the
fact that the conductors were fastened to their
tower supports meant that solid insulators were
necessary to prevent current flow that would
otherwise result between the conductors and the
towers and the conductors and the ground. Sus-
pension brackets were used to hold the con-
ductors in position relative to insulators.

Voltage sets up an electrical stress on or across
the insulating air. It increases with the voltage,
and may result in destroying the insulating
capacity of the air so that it becomes itself a
conductor and causes the formation of an electric
arc or, as likely, a halo glow effect known as
corona. This phenomenon may be found in con-
nection with insulators as well as conductors
and suspension brackets, and it results in radio

(comme le montre le m6moire descriptif lui-
mime, mime s'il aurait fallu A ce sujet avoir
recours A des termes plus heureux) c'est une
ide, r6alisable grace aux supports, en vue de
r6duire, sinon complitement 61iminer, les pertes
par effluves dues A 1'effet couronne dans les isola-
teurs des lignes (ou conducteurs) d'6nergie h
trbs haute tension, et ce qui est encore plus
important, en vue de mieux 6galiser la r6parti-
tion des gradients de potentiel le long des mon-
tages de suspension pour conducteurs, en
particulier le long des chaines d'isolateurs faisant
partie de ces montages, sans avoir recours en
outre & des anneaux de garde. En bref, Slater
revendique un brevet de perfectionnement. Je
ferai maintenant 1'historique du problame
qu'aurait r6solu grace, affirme-t-on, i son esprit
inventif, l'inventeur de Slater, un d6nomm6
Robert G. Baird.

Le problbme a commenc6 avec l'accroissement
de la demande d'6nergie, a laquelle on a fait face
en 6tendant la gamme de tensions des conducteurs
& partir de hautes tensions allant de 150 & 230
kilovolts (kV) jusqu'd de tris hautes tensions
allant de 345 kV & plus de 600 kV. Les hautes
tensions pouvaient 6tre transporties sur une ligne
de transmission & conducteur unique, comprenant
une s6rie de pyl~nes supportant les cables 6lec-
triques qui transportaient 1'6nergie de la source
aux points d'utilisation. Les conducteurs des
lignes de transmission 6taient isol6s de la terre
et des pyl~nes par l'air (qui ne conduit pas
l'61ectricitd), mais parce qu'ils 6taient assujettis
aux pyl~nes qui les supportaient, il fallait em-
ployer des isolateurs solides afin d'emp&cher le
flux de courant entre les conducteurs et les
pyl6nes d'une part, et les conducteurs et la terre
d'autre part. Des supports de suspension 6taient
utilis6s pour maintenir les conducteurs en place
par rapport aux isolateurs.

La tension crie une contrainte 6lectrique sur
ou dans l'air isolant. Celle-ci augmente avec la
tension, et peut finir par d6truire la qualit6 iso-
lante de l'air qui devient lui-m~me un conducteur
et cause la formation d'un arc 6lectrique ou en-
core d'un halo luminescent connu sous le nom
d'effet couronne. Ce ph6nombne peut se rattacher
aux isolateurs de mime qu'aux conducteurs et
supports de suspension; il entraine du brouillage
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interference as well as signifying power loss.
Corona from brackets or from insulator coupling
devices could be effectively controlled by round-
ing and smoothing the edges of this hardware,
and it was not contended that any patentable
idea or process was involved in this widely known
method of control. Bracket and insulator corona
were dealt with originally by grading rings or
shields, and I shall deal with them in greater de-
tail later in these reasons.

Extra high voltage resulted in increased corona,
with greater voltage losses, and their control was
a matter of considerable importance. Building on
European experience which saw the use there of
two or three conductors to carry extra high
voltage on a transmission line, North American
power companies began to plan for similar sys-
tems; and in respect of the issue in appeal a four-
conductor bundle was the prototype. Extra high
voltage transmission lines in North America be-
gan, however, with two-conductor bundles. There
is evidence that such a line was put into service
in British Columbia in 1952 at 230 KV but using
only one of the two conductors, and it was not
until 1956 that the line was fully energized at
345 KV. A similar line at the same extra high
voltage was put into service in 1956 in the State
of Washington. In both of these cases, grading
rings were used.

There was a dispute between the parties both
as to the necessary use and as to the purpose and
effect of grading rings on bundle conductor trans-
mission lines. Grading rings or shields (also
referred to in the evidence as corona rings) are
metallic devices which encircle the lowest insula-
tor on the insulator string and are electrically
connected to the conductor close by, with the
result that the distribution of voltage, (which is
otherwise disproportionate at the lower insulators
closest to the conductor) is improved, and there
is also a controlling effect (as already noted) on
bracket and insulator corona.

radio-6lectrique ainsi qu'une perte d'6nergie
importante. Il est possible de rem6dier a l'effet
couronne dans les supports ou dispositifs de
couplage des isolateurs en arrondissant ou en
adoucissant leurs arites; il n'a pas t6 soutenu
que cette m6thode g6n6ralement connue compor-
tait une id6e ou un proc6d6 brevetable. On a
d'abord rem6di6 A l'effet couronne dans les sup-
ports et isolateurs par 1'emploi d'anneaux de
garde; j'en reparlerai plus longuement dans la
suite des pr6sents motifs.

Les trbs hautes tensions ont entraind l'accroisse-
ment de l'effet couronne, et des pertes de potentiel
plus importantes; il importait donc au plus haut
point d'y rem6dier. S'inspirant de 1'exp6rience
acquise en Europe, oil l'on avait utilis6 deux ou
trois conducteurs pour transporter de trbs hautes
tensions sur une ligne de transmission, les com-
pagnies d'6nergie nord-ambricaines se mirent A
projeter des systhmes semblables; en ce qui con-
cerne le point en litige dans le pr6sent appel, un
faisceau de quatre conducteurs en 6tait le proto-
type. Toutefois, les lignes nord-amdricaines de
transmission A tris haute tension ont 6t6 dot6es
au d6but de faisceaux de deux conducteurs. On
sait qu'une ligne h 230 kV ainsi 6quip6e a 6t6
mise en service en Colombie-Britannique en 1952,
mais un seul des deux conducteurs 6tait utilis6;
ce n'est qu'en 1956 que la ligne a 6t6 compl~te-
ment aliment6e A 345 kV. Une ligne semblable,
d'une trbs haute tension 6gale, a 6t6 mise en
service en 1956 dans l'ttat de Washington. Dans
les deux cas, des anneaux de garde ont 6t6
utilisis.

Il y a contestation entre les parties quant A la
n6cessit6 de 1'utilisation d'anneaux de garde sur
les lignes de transmission A conducteurs en
faisceau et quant h leur destination et A leur effet.
Les anneaux de garde (6galement appel6s, dans
les t6moignages, anneaux couronne) sont des
dispositifs m6talliques qui entourent l'isolateur
le plus bas d'une chaine d'isolateurs et qui sont
reli6s 6lectriquement au conducteur voisin, ce qui
a pour effet d'amiliorer la r6partition du poten-
tiel (qui, autrement, serait disproportionn6e
dans les isolateurs le plus bas, plus rapproch6s du
conducteur) et de rdduire (comme je l'ai d6jh
signal6) l'effet couronne dans le support et
l'isolateur.
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I have already referred to the use of grading
rings on single-conductor transmission lines, but
they were also used on bundle conductor trans-
mission lines in Europe prior to 1958, in part
because a different kind of insulator was in ser-
vice there, and the rings were needed to control
corona as well as to improve the distribution of
voltage across the insulator string. Bundle con-
ductor transmission lines in North America, and
certainly in Ontario, used a different kind of
insulator which did not need grading rings for all
the purposes for which they were used in Europe;
and the dispute between the parties related in
large part to whether grading rings were used
here only to control insulator corona. This issue
went to the question of "obviousness" which in
turn related to the length of time that the prob-
lem of insulator corona existed without effective
solution.

Baird, named as the inventor by the appellant
patentee, and who was at the material time its
chief engineer concerned with the design of hard-
ware for suspension brackets for transmission,
distribution and communication lines, testified
that the idea which was later translated into the
patent came to him in 1954 when the patentee
company was testing hardware which it hoped to
supply for a 345 KV line for Quebec Hydro. He
appreciated that grading rings were redistributing
the voltage charge from the conductor across the
chain of insulators; and it appeared to him that
the same result could be realized if the conductor
could be moved up alongside the lowermost in-
sulators or even a little higher. Nothing came of
the idea because there first had to be a solution
of a mechanical problem, namely, getting the
single conductor (which was then in use) to stay
up alongside the lower insulators without the
latter tipping over. The idea returned to him, so
he stated, in 1958 when it became known that
Ontario Hydro was proposing to erect extra high
voltage transmission lines with multiple conduc-
tors. Ontario Hydro at first had a three bundle
conductor in mind but eventually settled on a
four bundle one, in part at least because there

J'ai d6ji dit que les anneaux de garde 6taient
utilis6s sur les lignes de transmission A con-
ducteur unique, mais ils l'6taient 6galement avant
1958, sur les lignes europ6ennes de transmission
A conducteurs en faisceau, en partie parce qu'un
genre diff6rent d'isolateur y 6tait en service et
que les anneaux 6taient necessaires pour rem6dier

l'effet couronne de mime que pour amdliorer
la r6partition du potentiel le long de la chaine
d'isolateurs. Les lignes nord-am6ricaines de trans-
mission A conducteurs en faisceau, et certaine-
ment les lignes ontariennes, avaient un genre
different d'isolateur qui ne n6cessitait pas 1'emploi
d'anneaux de garde pour toutes les fins auxquelles
6taient destinis ces anneaux en Europe. Le litige
entre les parties porte en grande partie sur la
question de savoir si les anneaux de garde
n'6taient utilis6s ici que pour rem6dier a l'effet
couronne dans les isolateurs. Ce point touchait
A la question du ccaractbre 6vident:, qui mettait
elle-mime en cause la pdriode durant laquelle le
probl6me de l'effet couronne dans les isolateurs
s'est trouv6 sans solution r6elle.

M. Baird, d6sign6 comme 1'inventeur par
l'appelante titulaire du brevet, 6tait au moment
pertinent l'ing6nieur en chef de celle-ci et s'occu-
pait du dessin de ferrures pour les supports de
suspension destin6s aux lignes de transmission,
de distribution et de communication; il a
t6moign6 que l'id6e qui a men6 au brevet lui
6tait venue en 1954 lorsque la compagnie titu-
laire du brevet essayait des ferrures qu'elle
esp6rait fournir h 1'Hydro-Qu6bec pour une ligne
h 345 kV. II savait que les anneaux de garde r6-
partissaient le potentiel du conducteur le long de
la chaine d'isolateurs; il lui a sembl6 qu'on pour-
rait obtenir le mime r6sultat en haussant le con-
ducteur le long des isolateurs les plus bas ou
mime un peu plus haut. L'id6e en resta 1A parce
qu'il fallait d'abord trouver une solution au
problime m6canique, soit arriver h faire tenir le
conducteur unique (alors utilis6) le long des
isolateurs les plus bas sans que ces derniers
basculent. II affirme avoir repris cette ide en
1958 lorsque l'on a appris que l'Hydro ontarienne
projetait de construire des lignes de transmission
A tris haute tension avec conducteurs multiples.
L'Hydro a d'abord envisag6 un faisceau de trois
conducteurs mais a par la suite opt6 pour un
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was no great cost differential. Baird considered
that the mechanical problem could now be
mastered.

Visits to and consultations with Ontario
Hydro's engineering and research departments
ensued with a view to the development of a de-
sign for the proposed transmission lines, the chief
interest of the appellant company being in the
design of suspension brackets which it then hoped
to sell to Ontario Hydro. In this it was ultimately
successful. Particular stress was laid on two re-
ports of May 13, 1958, and July 8, 1958,
prepared by one Madeyski who then worked
under Baird, the first relating to a visit that
Madeyski made on May 8, 1958, to Ontario
Hydro's research division and the second report-
ing on information obtained from that division,
including the fact that Ontario Hydro proposed
to design and test "rigid spacers and rigid suspen-
sion clamps" for a three-conductor bundle, that
the conductor spacing would be 15 inches and
that "an effort will be made to place the con-
ductors as close as possible to the insulators". As
a result of these reports, Baird asked Madeyski
to prepare sketches of bracket suspension assem-
blies that would provide stable support of the
uppermost conductor or conductors alongside or
above the lowermost insulators. The definitive
drawing produced by the patentee company,
illustrating (in Baird's words) "a typical four-
bundle self-shielding suspension assembly", was
completed on February 4, 1959, a date mentioned
earlier in these reasons. A wooden prototype of
the bracket assembly was produced for testing by
Ontario Hydro in the summer of 1960, but the
ultimate product sold was in a different style al-
though embodying the same idea. I may note here
that even before the patent impugned herein was
issued to the appellant, it was agreed between
Ontario Hydro and the appellant that the former
would be given a patent licence without any
royalty obligation.

Baird, on his own evidence, did not read up on
the available technical literature referable to the

faisceau de quatre, en partie du moins parce
qu'il n'y avait pas de grande diff6rence dans le
cofit. Baird pensait que le problme m6canique
pouvait alors 6tre r6solu.

Puis il y eut des visites aux services du g6nie
et de la recherche de 1'Hydro ontarienne ainsi
que des consultations en vue d'61aborer un
dessin pour les lignes de transmission projet6es,
la compagnie appelante 6tant surtout int6ress6e
au dessin des supports qu'elle esp6rait alors
vendre A 1'Hydro ontarienne. A cet 6gard, elle a
finalement atteint son but. On a surtout insist6
sur deux rapports, du 13 mai 1958 et du 8 juillet
1958, pr6par6s par un d6nomm6 Madeyski qui
travaillait alors sous la direction de M. Baird: le
premier portait sur une visite que M. Madeyski
avait faite le 8 mai 1958 A la division de la
recherche de l'Hydro ontarienne; le second faisait
6tat de renseignements obtenus de cette division,
notamment que 1'Hydro ontarienne projetait de
concevoir et d'essayer <des entretoises et agrafes
de suspension rigides>& pour faisceaux de trois
conducteurs, l'6cartement entre les conducteurs
devant 6tre de quinze pouces, et equ'on devait
s'efforcer de placer les conducteurs le plus prbs
possible des isolateurs>. A la suite de ces rapports,
M. Baird demanda & M. Madeyski de pr6parer les
croquis de supports de suspension qui fourni-
raient un appui stable au conducteur ou aux
conducteurs les plus 6lev6s plac6s le long ou au-
dessus des isolateurs les plus bas. Le dessin
dflinitif fait par la compagnie titulaire du brevet,
illustrant (selon M. Baird) [TRADUCTION] <un
support typique autor6partiteur de potentiel pour
faisceau de quatre conducteurs>, a 6t6 compl6t6
le 4 fivrier 1959, date d6ji mentionn6e dans les
pr6sents motifs. Un prototype en bois du support
a t6 fabriqu6 pour 6tre mis A l'essai par 1'Hydro
ontarienne durant l'6t6 1960, mais le produit
finalement vendu 6tait different bien que r6alisant
la m8me id6e. Je puis ici faire remarquer que
mime avant la d6livrance A l'appelante du brevet
en litige, il avait 6t6 convenu entre elle et I'Hydro
ontarienne qu'une licence relative au brevet
serait accord6e A cette dernibre sans aucune
redevance.

M. Baird avoue dans son t6moignage ne pas
s'6tre tenu & la page par la lecture des publica-
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control of insulator corona on bundle conductor
transmission lines. He had stated on discovery
that at the time of the patent application he did
not know whether a better distribution of volt-
age gradients across insulators could be achieved
with bundle conductors than with a single con-
ductor, but on giving evidence at the trial he
changed his answer and said unequivocally that
he did know that a better distribution could be
achieved with bundle conductors. I would add at
this point that Madeyski's testimony was that it
was Baird who suggested to him to put the upper-
most conductors at the level of the lowermost
insulator when preparing his sketches late in
1958. The trial judge accepted Madeyski's
evidence that the sketches were prepared after
July 8, 1958, and before a meeting, hereinafter
mentioned, on December 10, 1958. This was a
finding which was certainly one for him to make.

The most prominent person on the Ontario
Hydro side of the consultations that were held
with the patentee's representative was one
McMurtrie, then the senior transmission design
engineer. He described the tests that were per-
formed with different hardware combinations
suspended below the insulators in connection
with a four-conductor bundle, and the impression
that he gained that the four-conductor bundle
had a better grading effect in respect of insulator
corona, thus suggesting the possibility of elimi-
nating grading rings. In these tests, or at least in
some of them, the conductor bundle was located
6 to 12 inches below the lowest insulator.
McMurtrie said that he discussed the tests with
Baird, but principally from the standpoint of cost
if grading rings were to be eliminated and in
place thereof brackets and associated clamps
were used which would have to be shaped and
rounded for effective results. According to
McMurtrie, he also discussed with Baird the
locating of the conductors on a line parallel with
the bottom skirt of the lowest insulator, which
would enable Ontario Hydro to keep the insulator
string as short as possible. Spacing between the

tions techniques disponibles relatives aux moyens
de rem6dier l'effet couronne dans les isolateurs
de lignes de transmission A conducteurs en
faisceau. A l'interrogatoire pr6alable, il a affirm6
qu'd l'6poque de la demande de brevet, il ignorait
s'il 6tait possible d'obtenir une meilleure rdparti-
tion du gradient de potentiel le long des isolateurs
avec des conducteurs en faisceau plut6t qu'avec
un seul conducteur, mais dans son t6moignage i
l'audition il a au contraire affirm6 sans 6quivoque
qu'il savait bien qu'il 6tait possible d'obtenir une
meilleure r6partition avec des conducteurs en
faisceau. J'ajouterais ici que .M. Madeyski a
t6moign6 que c'6tait M. Baird qui lui avait
propos6 de mettre les conducteurs les plus 61ev6s
au meme niveau que 1'isolateur le plus bas,
lorsqu'il pr6parait ses croquis h la fin de 1958. Le
juge de premibre instance a accept6 le t6moignage
de M. Madeyski portant que les croquis avaient
6t6 pr~par6s aprbs le 8 juillet 1958 et avant la
r6union ci-aprbs mentionn6e du 10 d6cembre
1958. C'est 14 une conclusion qu'il lui appar-
tient A juste titre de tirer.

Le repr6sentant le plus important de 1'Hydro
ontarienne lors des consultations avec les repr6-
sentants de la titulaire du brevet 6tait un d6-
nomm6 McMurtrie, alors ing6nieur concepteur
principal en matibre de transmission. II a d6crit
les essais effectuds avec diff6rentes combinaisons
de ferrures suspendues sous des isolateurs, avec
faisceau de quatre conducteurs, et expliqu6
comment il avait eu l'impression qu'un faisceau
de quatre conducteurs donne une meilleure r&
partition en ce qui concerne l'effet couronne de
1'isolateur, ce qui laissait entrevoir la possibilit6
d'61iminer les anneaux de garde. Dans ces essais,
ou du moins dans certains d'entre eux, le faisceau
de conducteurs se trouvait de six & douze pouces
au-dessous de 1'isolateur le plus bas. M. McMur-
trie affirme s'6tre entretenu des essais avec M.
Baird, et souligne que les discussions ont port6
surtout sur la question des cofits advenant le cas
oii les anneaux de garde seraient remplac6s par
des supports et des agrafes qui, pour 6tre utilis6es
avec r6sultat, devaient 8tre arrondies. Selon M.
McMurtrie, lui-m~me et M. Baird ont aussi dis-
cut6 la possibilit6 de placer les conducteurs
parallblement h la jupe inf6rieure de l'isolateur
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suspension clamp around the conductor and the
skirt on the insulator was important, but no
specific conclusion was reached on this point at
the time; McMurtrie did say too that in mid-1959
or later that year Ontario Hydro decided on an
18-inch spacing between the subconductors,
having earlier considered the advantage of 15
and 16-inch spacing and having experimented in
a range of 8 to 18 inches. Although the patentee's
drawing of February 4, 1959, had no dimensions
on it, it was full scale and McMurtrie measured
this spacing as being 16 inches.

As Jackett P. pointed out, there was a conflict
in the evidence of Baird and McMurtrie as to
when and, indeed, whether the latter told Baird
that a bracket should be designed to enable the
conductors to be put on a line parallel with the
bottom skirt of the lowest insulator. The occasion
was said to be a meeting on December 10, 1958,
at which an associate of Baird, one McDermid
who was not called as a witness, was also
present. McMurtrie had also had discussions with
an American manufacturer seeking Ontario
Hydro's business. The trial judge said that
McMurtrie might have spoken of such a design
to that firm and after anxious consideration he
concluded that he should accept Baird's assertion
that the latter had acted on the revived idea he
first had in 1954 and ordered the sketches
by Madeyski without any prompting from
McMurtrie.

The evidence shows that in September, 1959,
one Kalns, who worked under McMurtrie, was
assigned to develop a bracket that would permit
the conductors to be raised up to the level of
the lowest insulator. It does not appear that any-
thing came of this, apparently because the appel-
lant company offered a licensing agreement,
already mentioned. I do not think that this

le plus bas, ce qui permettrait a l'Hydro
ontarienne de faire en sorte que la chaime d'isola-
teurs soit aussi courte possible. L'6cartement
entre l'agrafe entourant le conducteur et la jupe
de l'isolateur 6tait important, mais aucune con-
clusion precise n'a t6 tir6e sur ce point a
l'6poque. M. McMurtrie a affirm6 en outre qu'au
milieu de l'ann6e 1959 ou plus tard cette ann6e-
1, l'Hydro ontarienne a d6cid6 qu'il y aurait
un espacement de dix-huit pouces entre les con-
ducteurs infdrieurs, les avantages d'6cartements
de quinze et de seize pouces ayant ddji 6t6 con-
sid6r6s et des exp6riences ayant 6t faites avec
des 6cartements allant de huit A dix-huit pouces.
Le dessin de la titulaire du brevet dat6 du 4
f6vrier 1959 n'indique aucune dimension mais il
est fait en grandeur naturelle et M. McMurtrie
a mesur6 un 6cartement de seize pouces.

Comme l'a signal6 le Pr6sident Jackett, les
t6moignages de MM. Baird et McMurtrie se
contredisent sur la question de savoir quand
celui-ci aurait dit a Baird,-si tant est mime
qu'il l'ait dit,-qu'un support permettant de
placer les conducteurs parallklement h la jupe
inf6rieure de l'isolateur le plus bas devrait etre
conqu. Cette remarque aurait t6 faite A une
r6union du 10 d6cembre 1958, A laquelle un
associ6 de M. Baird, un d6nomm6 McDermid,
qui n'a pas 6t6 appel6 comme t6moin, 6tait
6galement pr6sent. M. McMurtrie avait 6gale-
ment eu des entretiens avec un fabricant amdri-
cain qui cherchait A traiter avec 1'Hydro on-
tarienne. Le juge de premirre instance dit que
M. McMurtrie a pu parler de ce projet h la
soci6t6 en question et, aprbs un examen attentif,
il conclut qu'il doit accepter l'affirmation de M.
Baird voulant que ce dernier ait donn6 suite A
l'id6e qu'il avait d'abord eue en 1954, et com-
mand6 les croquis & M. Madeyski sans que M.
McMurtrie l'ait pouss6 A le faire.

D'aprbs la preuve, en septembre 1959 un
d6nomm6 Kalns, qui travaillait sous la direction
de M. McMurtrie, a 6t6 charg6 de concevoir un
support permettant de hausser les conducteurs
au niveau de 1'isolateur le plus bas. Apparem-
ment, l'affaire en est rest6e lI parce que la com-
pagnie appelante a offert de conclure un accord au
sujet d'une licence, dont it est fait mention ci-
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evidence can be regarded as putting in doubt the
favourable rulings of the trial judge on the credi-
bility of Baird and Madeyski.

Jackett P. made two findings on the evidence
which, slightly rephrased, were that (1) trans-
mission line design engineers knew by 1958 that
the distance of a conductor from the insulator
string was a factor in the amount of insulator
corona; and (2) they also knew by that date that
the use of a bundle conductor instead of a single
conductor made it possible, by an appropriate
design, to reduce considerably the unequal dis-
tribution of voltage across the string of insulators
and thus reduce insulator corona. This was not
an automatic consequence of using bundle con-
ductors. The appropriate design had to take into
account, of course, the higher cost that was in-
volved in erecting towers capable of sustaining
bundle conductors with accompanying insulator
strings and hardware, in such a fashion as to
maintain proper insulation and avoidance of in-
jurious electrical stress.

These findings were, in my opinion, well sup-
ported by the record. Related to these findings is
the critical question whether the proper position-
ing of conductors in relation to the string of
insulators, in order to equalize voltage distribu-
tion, was also a matter of mechanical know-how
or whether it went beyond that to inventiveness.

A strong attack was made by the appellant
on the trial judge's adverse finding on this ques-
tion. It contended that the problem of unequal
distribution of voltage and insulator corona in
connection therewith relative to bundle conductor
transmission lines had resisted solution for about
ten years before Baird hit upon it; and the trial
judge was hence wrong in saying that the problem
had not existed for a long time. Counsel con-
ceded the simplicity of the remedy which did not,
of course, rule out inventive ingenuity; but he
sought to show, by reference to technical litera-
ture current in the period 1947 to 1958, and

dessus. Je ne crois pas que cela mette en doute
le bien-fond6 des d6cisions favorables du juge de
premibre instance au sujet de la cr6dibilit6 des
t6moignages de MM. Baird et Madeyski.

Le Pr6sident Jackett a tir6 de la preuve deux
conclusions qui, formul6es de fagon 16girement
diff6rente, sont les suivantes: (1) ds 1958 les
ing6nieurs concepteurs de lignes de transmission
savaient que la distance entre un conducteur et
la chaine d'isolateurs est l'un des facteurs qui in-
fluent sur l'importance de l'effet couronne de
l'isolateur, et (2), ils savaient 6galement
l'6poque que l'utilisation de conducteurs en
faisceau plut6t que d'un seul conducteur permet-
tait, moyennant un montage appropri6, de
r6duire consid6rablement la r6partition in6gale
du potentiel le long d'une chaime d'isolateurs et
de r6duire ainsi l'effet couronne. Ce n'6tait pas
lh une cons6quence automatique de l'utilisation
de conducteurs en faisceau. Dans la conception,
il fallait tenir compte, 6videmment, du cofit plus
61ev6 de la construction de pyl6nes capables de
soutenir les conducteurs en faisceau et leurs
chaines d'isolateurs et ferrures, de telle fagon
qu'il y ait un bon isolement sans contrainte
6lectrique nuisible.

A mon avis, ces conclusions du Pr6sident
Jackett sont bien 6tay6es par le dossier. La ques-
tion importante qui est reli6e A ces conclusions
est celle de savoir si la position dans laquelle les
conducteurs doivent se trouver par rapport la
chaine d'isolateurs, pour uniformiser la rdparti-
tion du potentiel, met en jeu non seulement, 1A
encore, un savoir-faire en m6canique mais, en
outre, les qualit6s d'un esprit inventif.

L'appelante a fortement contest6 la conclusion
d6favorable du juge de premibre instance sur
cette question. Elle a soutenu que le problime de
la r6partition inigale du potentiel et celui, con-
nexe, de l'effet couronne dans l'isolateur, sur les
lignes de transmission A conducteurs en faisceau,
6tait rest6 sans solution pendant environ dix ans
avant que M. Baird trouve la r6ponse, et que le
juge de premire instance a eu tort de conclure
que le problme n'existait pas depuis longtemps.
L'avocat a admis que la m6thode pour y rem6dier
est simple ce qui, 6videmment, ne lui enl6verait
pas son caractare d'invention: mais il a cherch6
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much earlier as well, that the thinking on the
problem of improving distribution of voltage
across the insulator strings and reducing insulator
corona was in terms of grading rings.

The evidence shows, however, and this is
acknowledged by the appellant, that, to quote one
of its witnesses, Professor Barton, "traditional
methods for reducing the non-uniformity of
voltage distribution include mounting the con-
ductor as high as possible under the lower insula-
tor, and where this is insufficient, the addition of
grading rings". The emphasis, no doubt, remained
on grading rings when bundle conductors first
came into use (because they had been necessary
on single conductor lines and also served pur-
poses other than helping to reduce insulator
corona), but design engineers could appreciate
the modifying effect of bundle conductors them-
selves according to their position vis A vis the
insulator strings. The vagaries of electrical stress
depended, inter alia, on the design and construc-
tion of the towers, the diameter of the conductors,
the type of insulator and the shape and smooth-
ness of all accompanying hardware, but this did
not mean that the effects from a functioning
transmission line differed in other than degree.

What the issue between the parties came to
was whether there was inventiveness in hitting
upon the optimum distance between the con-
ductors and lowest insulators within which equal
distribution of voltage would be best controlled
and with it insulator corona, or within what range
of such distances would this be the result. The
patentee conceded that the state of the art at the
material time was to have the conductors from 5
to 121 inches below the lowest insulator to
achieve an acceptable grading effect. It claimed
as the area of its patent the positioning of con-
ductors in the range of 5 inches below the lowest
insulator up to the level thereof. The embodi-
ments of the patent do not specify any such range
but speak simply of proximity to the lowermost

A d6montrer, en se reportant aux ouvrages
techniques courants de l'6poque allant de 1947 A
1958, et m~me A ceux qui remontaient A bien
avant, que c'est au moyen d'anneaux de garde
que l'on pensait r6soudre le probl~me de la rd-
partition du potentiel le long des chaines d'isola-
teurs, et r6duire I'effet couronne dans l'isolateur.

La preuve d6montre toutefois, et I'appelante
le reconnait, que, comme le dit l'un de ses
t6moins, le professeur Barton, [TRADUCTION]

<<parmi les m6thodes traditionnelles pour uni-
formiser la r6partition du potentiel, il y a celle
qui consiste placer le conducteur le plus haut
possible au-dessous de l'isolateur le plus bas; si
cela ne suffit pas, on ajoute des anneaux de
garde>. Sans aucun doute insistait-on sur les
anneaux de garde lorsque les premiers conduc-
teurs en faisceau ont 6t6 mis en service (parce
qu'ils s'6taient av6r6s n6cessaires sur les lignes &
conducteur unique et servaient 6galement A
d'autres fins qu'd la r6duction de l'effet couronne
dans les isolateurs), mais les ing6nieurs con-
cepteurs n'ignoraient pas les modifications que
pouvaient eux-mimes entrainer les conducteurs
en faisceau selon leur position par rapport aux
chaines d'isolateurs. Les variations de la con-
trainte 6lectrique d6pendaient, entre autres choses,
de la forme des pyl6nes et de la fagon dont ils
6taient construits, du diamitre des conducteurs,
du type d'isolateur et de la forme et des artes
des ferrures, mais cela ne voulait pas dire que
les effets, sur une ligne de transmission en service,
diff6raient autrement que par leur intensit6.

Le point en litige entre les parties consiste en
d6finitive a d6terminer si c'6tait faire preuve
d'esprit d'invention que de trouver la distance
optimale, ou la gamme optimale de distances,
entre les conducteurs et les isolateurs les plus bas
qui permettrait de r6gler le mieux possible la
r6partition du potentiel et, partant, riduire l'effet
couronne dans I'isolateur. La titulaire du brevet
a admis qu'd l'6poque en cause on en 6tait encore,
pour obtenir une r6partition acceptable, au pro-
c6d6 consistant A placer les conducteurs en
dessous de l'isolateur le plus bas, A une distance
pouvant varier entre cinq et douze pouces et
demi. Elle a revendiqu6 comme faisant partie de
son brevet la pose des conducteurs A une distance
pouvant varier de cinq pouces au-dessous de
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insulators and of a horizontal positioning on sub-
stantially the same level with such insulators.

In concluding in his reasons that the patent
lacked subject-matter, the trial judge referred to
McMurtrie's appreciation of the advantage of
shortening the suspension assembly and keeping
the conductors close to the insulators. The re-
liance placed on this by Jackett P. was challenged
on the ground that McMurtrie was concerned
with design and economy, and not with what the
appellant called the electrical idea. Although this
is a valid distinction, the objection loses force in
this case because McMurtrie's evidence does not
stand alone but merely reinforces, from the
mechanical point of view, the already known
electrical implication of the effect of bundle con-
ductors in their proximity to insulator strings.
Since I agree with the trial judge on the question
of subject-matter, it is unnecessary to deal with
other issues which arise only if this ground of
attack on the patent was rejected.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the defendant, appellant: Blake,
Cassels & Graydon, Toronto.

Solicitors for the plaintiff, respondent: Wahn,
Mayer, Smith, Creber, Lyons, Torrance &
Stevenson, Toronto.

l'isolateur le plus bas jusqu'au niveau de celui-ci.
Les 6nonciations du brevet ne sp6cifient pas une
telle gamme de distances et il n'y est fait mention
que de la proximit6 des isolateurs les plus bas
et d'une mise en place A l'horizontale A peu prbs
au m~me niveau que ces isolateurs.

En concluant dans ses motifs que le brevet ne
portait sur aucun objet, le juge de premibre ins-
tance s'est report6 & l'opinion de M. McMurtrie
selon laquelle il y avait avantage h raccourcir le
montage et h garder les conducteurs prbs des
isolateurs. L'importance accord6e A l'opinion en
question . par .le Pr6sident Jackett est, a-t-on
object6, mal fond6e, pour le motif que McMurtrie
s'occupait de la conception de moddles et de
rentabilit6, et non, comme le dit l'appelante, de
l'id6e du point de vue de 1'61ectricit6. Cette dis-
tinction est valable mais l'objection perd de sa
valeur, en l'esphce, parce que le t6moignage de
M. McMurtrie n'est pas isol6 et ne fait que ren-
forcer, du point de vue de la micanique, I'effet
6lectrique d6ji connu des conducteurs en faisceau
plac6s A proximit6 de chaines d'isolateurs.
Comme je partage l'avis du juge de premibre
instance sur la question de l'objet, je n'ai pas h
parler des autres points en litige, qui ne peuvent
entrer en ligne de compte que si ce grief contre
le brevet est d'abord rejet6.

Je suis d'avis de rejeter l'appel avec d6pens.

Appel rejetg avec ddpens.

Procureurs de la ddfenderesse, appelante:
Blake, Cassels & Graydon, Toronto.

Procureurs de la demanderesse, intimde: Wahn,
Mayer, Smith, Creber, Lyons, Torrance &
Stevenson, Toronto.
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Her Majesty The Queen Appellant;

and

Jean-Paul Boisjoly Respondent.

1970: June 11, 1971: April 27.

Present: Fauteux C.J. and Abbott, Martland, Ritchie
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Criminal law-False statement in extrajudicial
proceedings-Answers to questions subsequently re-
corded in document-Document signed and certified
by affidavit-Affidavit not qualifying as one per-
mitted, authorized or required by law-Criminal
Code, 1953-54 (Can.), c. 51, s. 114.

At the request of a police officer, the respondent,
against whom no charge had been laid, went to the
offices of the police and answered questions put to
him about a news item published in a daily news-
paper, to the effect that a witness in a criminal trial
had stated that he wished to change a false testimony
he was incited by the respondent to give at the
preliminary hearing. The respondent denied having
taken any part in the matter, and then signed a docu-
ment in which his answers had been recorded, and
certified its accuracy by affidavit taken by an officer
who held a commission of justice of the peace
solely for the purpose of administering oaths. The
respondent was charged under s. 114 of the Criminal
Code with making a false statement. He was con-
victed at trial but was acquitted by the Court of
Appeal. The Crown was granted leave to appeal to
this Court. The appellant contends that as the law
does not prohibit certifying such a statement by
affidavit, we must conclude that it permits it, since
whatever is not prohibited by law is permitted.
Furthermore, the provisions of s. 37 of the Canada
Evidence Act and of s. 35(21) of the Interpretation
Act, necessarily imply such permission.

Held: The appeal should be dismissed.

In the circumstances of this case, the statement
made by the respondent was not within the meaning
of and having regard to the true purpose of s. 114
of the Code, a statement which the person making
it was "permitted, authorized or required by law"
to make, by affidavit or orally under oath. In the
definition of this indictable offence, the legislator

Sa Majesti la Reine Appelante;

et

Jean-Paul Boisjoly Intim.

1970: le 11 juin; 1971: le 27 avril.

Presents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Ritchie et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Droit criminel-Fausse assertion dans une pro-
cidure extrajudiciaire-Rgponses i des questions
subsdquemment consigndes dans un document-Docu-
ment signd et attestd par affidavit-Affidavit que le
lIgislateur ne permet pas, n'autorise pas ou ne re-
quiert pas-Code criminel, 1953-54 (Can.), c. 51,
art. 114.

A la demande d'un officier de la Suret6, I'intim6,
contre qui aucune accusation ne pesait alors, s'est
rendu au bureau de la stiret6 et a r6pondu aux ques-
tions qu'on lui a pos6es concernant une nouvelle
parue dans un quotidien, voulant qu'un t6moin, dans
un procks criminel, ait d6clar6 qu'il d6sirait changer
un faux t6moignage donn6 a l'incitation de l'intim6
lors de l'enquite pr6liminaire. L'intim6 nia toute
participation A l'affaire et signa un document auquel
on a consign6 ses reponses et en attesta la v6rit6 par
affidavit regu par un officier qui d6tenait alors une
commission de juge de paix A l'unique fin de recevoir
les serments. L'intim6 a 6t6 accus6 d'avoir fait une
fausse assertion, contrairement A l'art. 114 du Code
criminel. II a 6t6 d6clar6 coupable en premiere ins-
tance et acquitt6 en Cour d'appel. La Couronne a
obtenu l'autorisation d'appeler i cette Cour.
L'appelante soumet que la loi ne prohibant pas
d'attester une telle d6claration par affidavit, il faut
conclure qu'elle le permet puisque tout ce qui n'est
pas d6fendu par la loi est permis. Au surplus, les
dispositions de l'art. 37 de la Loi sur la preuve au
Canada et celles de l'art. 35(21) de la Loi d'inter-
pritation impliquent n6cessairement une telle per-
mission.

Arrdt: L'appel doit 8tre rejet6.

Dans les circonstances de l'espice, la d6claration
faite par I'intim6 n'est pas, au sens et en regard de
l'objet v6ritable de l'art. 114 du Code, une d6-
claration que le d6clarant a 'da permission, I'autori-
sation ou l'obligation, d'aprbs la loiD, de faire par
affidavit ou oralement sous serment. Dans la
d6finition de cet acte criminel, le l6gislateur ne vise
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does not have in mind any extrajudicial statement
whatever, made for any and every purpose, by affi-
davit or orally under oath. The legislator does not
recognize as an ingredient of the indictable offence
mentioned in s. 114, affidavits which he has not
permitted, authorized or required, in short, affi-
davits which have no legal meaning or scope.

Section 37 of the Canada Evidence Act and
s. 35(21) of the Interpretation Act do not support
the Crown's claims.

APPEAL by the Crown from a judgment of
the Court of Queen's Bench, Appeal Side,
province of Quebec', setting aside the respondent's
conviction on a charge of making a false state-
ment. Appeal dismissed.

M. Bourassa, Q.C., for the appellant.

Claude Armand Sheppard, for the respondent.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-Appellant, having been
granted leave to do so, appeals against a unani-
mous judgment of the Court of Appeal of the
Province of Quebec'. This judgment acquits re-
spondent of the indictable offence described in
s. 114 of the Criminal Code, with which he was
charged at trial, and of which he was convicted.

114. Every one who, not being a witness in a
judicial proceeding but being permitted, authorised
or required by law to make a statement by affidavit,
by solemn declaration or orally under oath, makes
in such a statement, before a person who is authorised
by law to permit it to be made before him, an assertion
with respect to a matter of fact, opinion, belief or
knowledge, knowing that the assertion is false, is
guilty of an indictable offence and is liable to im-
prisonment for fourteen years.

The circumstances leading to the foregoing
charge are not in question. Following a news item
published in a Montreal daily, to the effect that
a witness in a criminal trial had stated that he
wished to change a false testimony he was in-
cited by Boisjoly to give at the preliminary in-
quiry, an officer of the Quebec Provincial Police,
Inspector Armand Houle, contacted Boisjoly and
asked him if he had any objection to coming to

1[1969] Que. Q.B. 387.

pas n'importe quelle 6nonciation extrajudiciaire,
faite A tout et n'importe quel propos, par affidavit
ou oralement sous serment. Le l6gislateur ne recon-
nait pas comme 616ment constitutif de l'acte criminel
mentionn6 a l'art. 114 les affidavits qu'il ne permet
pas, n'autorise pas ou ne requiert pas, en somme les
affidavits qui n'ont aucune signification ou port6e
16gale.

Les articles 37 de la Loi sur la preuve au Canada
et 35(21) de la Loi d'interprdtation ne soutiennent
pas les pr6tentions de la Couronne.

APPEL de la Couronne d'un jugement de la
Cour du banc de la reine, province de Qu6bec',
annulant une d6claration de culpabilit6 sur une
accusation d'avoir fait une fausse assertion. Appel
rejet6.

M. Bourassa, c.r., pour l'appelante.

Claude Armand Sheppard, pour l'intime.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-L'appelante, h ce auto-
risee, se pourvoit contre un jugement unanime de
la Cour d'appel de la province de Qu6bect. Ce
jugement acquitte l'intim6 de l'acte criminel d6crit
A 1'art. 114 C. Cr., dont il avait 6t6 accus6 et
d6clar6 coupable en premibre instance.

114. Est coupable d'un acte criminel et passible
d'un emprisonnement de quatorze ans, quiconque,
n'6tant pas t6moin dans une proc6dure judiciaire,
mais ayant la permission, I'autorisation ou l'obliga-
tion, d'apris la loi, de faire une 6nonciation par
affidavit, par d6claration solennelle ou oralement
sous serment, fait dans une telle 6nonciation, devant
une personne autoris6e par la loi h permettre que
cette 6nonciation soit faite devant elle, une assertion
qu'il sait fausse sur une question de fait, d'opinion,
de croyance ou de connaissance.

Les circonstances donnant lieu A 1'accusation
ci-dessus ne sont pas contest6es. A la suite d'une
nouvelle, parue dans un quotidien de Montrial,
voulant qu'un t6moin, dans un procks criminel.
ait d6clar6 qu'il d6sirait changer un faux t6-
moignage donn6 h 1'incitation de Boisjoly lors de
l'enqubte pr61iminaire, un officier de la Sfiret6
provinciale, 1'inspecteur Armand Houle, com-
munique avec Boisjoly et lui demande s'il a

2[1969] B.R. 387.
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the offices of the Police to answer questions about
the news item. Boisjoly, against whom no charge
had been laid, went to the offices of the Police
and answered questions put to him by officers
Thibault and Lawton. He denied having taken
any part in the matter, then, having been invited
to do so by the officers, he signed a document
(Exhibit P-3) in which his answers had been re-
corded, and certified its accuracy by affidavit
taken by Inspector Houle. The latter, incidentally,
then held a commission of justice of the peace
solely for the purpose of administering oaths.

Eventually the authorities came to the opinion
that, in the circumstances, Boisjoly had know-
ingly made false statements, and brought the
aforementioned charge against him. He was found
guilty at his trial but was acquitted by the Court
of Appeal, for the following reasons, given on
behalf of the Court by Casey J.:

As Appellant points out C.C. 114 does not con-
template any affidavit; it contemplates only those
that are "permitted, authorised or required by law."
This means statements that are required for one
purpose or another and that the relevant provision
of the law allows the person involved to make in
this manner. These are affidavits that have legal
significance and as examples I suggest the pro-
visions relating to Bulk Sales (C.C. 1569), to the
nomination of candidates for office in the City of
Montreal (Charter sec. 256) and to the sworn dec-
laration that must accompany certain applications
under the Highway Code (sec. 64).

In this case Appellant was asked for certain in-
formation. He could have refused. Instead he com-
plied and gave answers that do not, by any stretch
of the imagination, qualify as statements that are
permitted, authorized or required by law.

The only importance that I attach to the facts
of this case, particularly those relating to the man-
ner in which P-3 was prepared and signed and to
the manner in which Houle appeared at the last
minute is that they give us an example of the in-
formality that is so often present in matters of this
sort. They may also explain why in so many cases
affidavits are treated with little if any respect.

objection A se rendre aux bureaux de la Stiret6
pour r6pondre A des questions concernant cette
nouvelle. Boisjoly, contre qui aucune accusation
ne pbse alors, se rend aux bureaux de la Stiret6
et r6pond aux questions que lui posent les agents
Thibault et Lawton. Il nie toute participation A
l'affaire; puis, h l'invitation des agents, signe un
document (exhibit P-3) auquel on a consign6
ses rdponses et en atteste la vdrit6 par affidavit
requ par l'inspecteur Houle. Ce dernier, in-
cidemment, d6tenait alors une commission de
juge de paix A l'unique fin de recevoir les
serments.

tventuellement, les autorit6s forment l'opinion
que Boisjoly a, dans les circonstances, fait sciem-
ment de fausses assertions et portent contre lui
I'accusation pr6cit6e. D6clar6 coupable en
premirre instance, il est acquitt6 en Cour d'appel
et ce, pour les motifs suivants donnis, au nom
de la Cour, par M. le Juge Casey:

[TRADUCTION] Comme le signale l'appelant, I'article
114 du Code criminel ne vise pas n'importe quel
affidavit; il ne vise que ceux qu'une personne a la
permission, I'autorisation ou l'obligation, d'aprbs la
lois de faire. Cette expression s'applique aux
d6clarations qui sont requises dans un but quelcon-
que et que la disposition pertinente de la loi permet
h la personne concern6e de faire de cette manidre.
Ces affidavits ont une port6e 16gale et, h titre
d'exemples, je relive les dispositions relatives h la
vente en bloc (Code civil, article 1569), h la
pr6sentation des candidats A une charge en la ville
de Montr6al (Charte, article 256) et la d6clara-
tion sous serment qui doit accompagner certaines
demandes faites en vertu du Code de la route
(article 64).

Dans cette affaire-ci, on a demand6 certains ren-
seignements h l'appelant. II aurait pu refuser de les
donner. Cependant, il a accept6 et on ne saurait,
par un effort de l'imagination, assimiler ses r6-
ponses A des d6clarations qui sont permises, auto-
risbes ou requises par la loi.

La seule importance que j'attache aux faits de
cette affaire, en particulier aux faits ayant trait h la
fagon dont la pi~ce P-3 a 6t6 pr6par6e et sign6e,
ainsi qu'd la fagon dont Houle est arriv6 A la
dernihre minute, est qu'ils illustrent l'absence de
formalit6 qui rigne si souvent dans les situations de
ce genre. Ils peuvent aussi expliquer pourquoi les
affidavits sont traitis avec si peu de respect dans
tant de cas.

44 THE. QUEEN V. BOISJOLY The Chief Justice [1972] S.C.R.



LA REINE c. BOISJOLY Le Juge en* Chef 45

Thus, the question of law forming the basis of
this appeal is whether the statement made by
Boisjoly, in the circumstances mentioned above,
is or is not, within the meaning of and having re-
gard to the true purpose of s. 114 of the Criminal
Code, a statement which the person making it is
"permitted, authorised or required by law" to
make, by affidavit or orally under oath.

In support of the affirmative, appellant relies
on the word "permission" in the French version,
or "permitted" in the English version. It contends
that as the law does not prohibit certifying such
a statement by affidavit, we must conclude that
it permits it, since, it is said, whatever is not pro-
hibited by law is permitted. Furthermore, con-
tends the appellant, the provisions of s. 37 of the
Canada Evidence Act, and of s. 35(21) of the
Interpretation Act, necessarily imply such per-
mission.

I do not think appellant's claims can be accept-
ed as valid, in the light of the historical and legal
context of the question to be determined.

We must at this point observe that if it may be
generally correct to assert that all that is not pro-
hibited by law is permitted, it follows that it is
also equally correct to say that any permission
given by the legislator implies a measure of
exception to a rule or principle in effect. Other-
wise, we would have to conclude that the legisla-
tor had acted to no purpose in permitting what
was already permitted. This is certainly not the
case with respect to the right to use the oral oath,
the affidavit or the solemn declaration to attest
the truth of a statement of fact.

We must first remember that originally, under-
standing and acceptance of the religious obligation
resulting from the oath was a condition of the
competence of any witness; and that with time the
rigidity of this rule was relaxed to allow, first of
all, different religious forms of attestation, and
eventually, on certain conditions or in certain
specified cases, the solemn affirmation. In Ken-
ny's Outlines of Criminal Law, 19th ed., page
511, at number 584, the matter is stated thus:

584. The value added to testimony by its being
given under supernatural sanctions is frequently so

Ainsi donc, la question de droit qui fait l'objet
du pr6sent appel est de savoir si la d6claration
faite par Boisjoly, dans les circonstances ci-
dessus, est ou n'est pas, au sens et en regard de
l'objet v6ritable de l'art. 114 C. Cr., une d6-
claration que le d6clarant a la permission,
1'autorisation ou l'obligation, d'aprbs la loi> , de
faire par affidavit ou oralement sous serment.

Au soutien de l'affirmative, I'appelante s'ap-
puie sur le mot <permission> de la version fran-
gaise ou le mot cpermitted> de la version
anglaise. Elle soumet que la loi ne prohibant pas
d'attester une telle d6claration par affidavit, il
faut conclure qu'elle le permet puisque, dit-on,
tout ce qui n'est pas d6fendu par la loi est per-
mis. Au surplus, dit I'appelante, les dispositions
de l'art. 37 de la Loi sur la preuve au Canada et
celles de l'art. 35(21) de la Loi d'interpritation
impliquent n6cessairement une telle permission.

En regard du contexte historique et juridique
dans lequel se situe la question A d6terminer, je
ne crois pas qu'on puisse accepter comme valides
ces pr6tentions de l'appelante.

Disons tout de suite que s'il peut etre g6n6rale-
ment juste d'affirmer que tout ce qui n'est pas
d6fendu par la loi est permis, il s'ensuit qu'il est
aussi 6galement juste de dire que toute per-
mission donnde par le l6gislateur implique une
certaine mesure d'exception faite A une rbgle ou
principe en vigueur. Autrement, il faudrait con-
clure que le l6gislateur a parl6 pour ne rien dire
en permettant ce qui 6tait d6ji permis. Certes
tel n'est pas le cas en ce qui concerne le droit
de recourir au serment oral, A l'affidavit ou la
d6claration solennelle pour attester de la v6racit6
d'une assertion de fait.

Rappelons d'abord qu'originairement la con-
naissance et l'acceptation de l'obligation reli-
gieuse r6sultant du serment, conditionnaient la
comp6tence de tout t6moin et que, avec le temps,
on attinua la rigidit6 de cette rigle pour recon-
naitre, d'abord, des formes religieuses diff6rentes
d'attestation et, 6ventuellement par la suite,
permettre, A certaines conditions ou dans certains
cas sp6cifi6s, l'affirmation solennelle. On s'en ex-
prime ainsi dans Kenny's Outlines of Criminal
Law, 19e 6d., page 511, au num6ro 584:

[TRADUCTION] 584. La valeur qui s'ajoute un
t6moignage du fait qu'il est rendu sous l'empire de
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great that the law formerly made it essential to the
competency of every witness that he should know
and accept the religious obligation of an oath. In-
creased intercourse with the East led in the seven-
teenth century to the recognition of Mohammedans,
and in the eighteenth to that of Hindus, as satisfy-
ing this condition, and being entitled to be sworn
with their own sacred ceremonies. But now, even in
the case of adult witnesses, the requirement of an
oath is no longer universal; for, by the Oaths Act,
1888, 'every person objecting to be sworn, on the
ground either that he has no religious belief or that
the taking of an oath is contrary to his religious
belief, shall be permitted to make his solemn affirma-
tion in all places and for all purposes where an oath
shall be required by law'. . . .

The proyisions of the Imperial and Canadian
statutes noted below, which have dealt with the
point, indicate, among other things, one of the
historical reasons, and one of the quite affirma-
tive meanings, of the word "permitted" or
"permis", which is not used by the legislator in
the negative sense ascribed to it by appellant.
Thus, in these or similar terms, it is provided
that a witness "shall be permitted to make a
solemn affirmation instead of an oath," or, as we
see in the French version, "qu'une affirmation
solennelle est permise au lieu d'un serment."

1. Imperial Statutes:
An Act to allow Quakers and Moravians to make
Affirmation in all Cases where an Oath is or shall
be required-(1833) 3 & 4 William IV, c. 49, see
s. II.

The Common Law Procedure Act, 1854-(1854)
17 & 18 Victoria, c. 125, see s. XX.

Common Law Procedure Amendment Act (Ire-
land), 1856-(1856) 19 & 20 Victoria, c. 102,
see s. XXIII.
An Act to give relief to Persons who may refuse
or be unwilling, from alleged conscientious
Motives, to be sworn in Criminal Proceedings-
(1861) 24 & 25 Victoria, c. 66, see s. 1.

An Act to allow Affirmations or Declarations to
be made instead of Oaths in all Civil and Criminal
Proceedings in Scotland-(1865) 28 & 29 Vic-
toria, c. 9, see s. 2.

An Act to remove some Defects in the Adminis-
tration of the Criminal Law-(1867) 30 & 31
Victoria, c. 35, see s. 8.

sanctions surnaturelles est souvent si grande qu'A
l'origine, la loi subordonnait la comp6tence de tout
t6moin A la connaissance et A l'acceptation de l'obli-
gation religieuse r6sultant du serment. Par suite de
l'accroissement des rapports avec l'Orient, on a
reconnu, au XVIP si~cle, que les Mahomitans et, au
XVIIIP si&cle, que les Hindous remplissaient cette
condition et avaient le droit d'Etre assermentbs selon
leurs propres c6r6monies sacr6es. Mais aujoud'hui,
mime dans le cas de t6moins adultes, le serment
n'est plus une exigence universelle; car, en vertu du
Oaths Act, 1888 <toute personne s'opposant a 8tre
asserment6e pour le motif qu'elle n'a aucune
croyance religieuse ou que I'assermentation va A
l'encontre de sa croyance religieuse, sera autoris6e h
faire une affirmation solennelle toutes les fois aue In
loi exige le serments....

Les dispositions des statuts imp6riaux et
canadiens ci-aprbs, oii on a 16gif6r6 sur le sujet,
t6moignent notamment d'une des raisons his-
toriques et d'un des sens bien affirmatifs du mot
<permitted> ou du mot <permis> qui n'est pas
employ6 par le l6gislateur dans le sens n6gatif
que leur pr&te I'appelante. C'est ainsi qu'en ces
termes ou termes similaires, on statue qu'un
d6posant eshall be permitted to make a solemn
affirmation instead of an oath> ou, ainsi qu'on le
voit dans la version frangaise, «qu'une affirmation
solennelle est permise au lieu d'un serment>.

1. Lois britanniques:
An Act to allow Quakers and Moravians to make
Affirmation in all Cases where an Oath is or shall
be required-(1833) 3 & 4 William IV, c. 49,
voir art. II.
The Common Law Procedure Act, 1854-(1854)
17 & 18 Victoria, c. 125, voir art. XX.

Common Law Procedure Amendment Act (Ire-
land), 1856-(1856) 19 & 20 Victoria, c. 102,
voir art. XXIII.
An Act to give Relief to Persons who may refuse
or be unwilling, from alleged conscientious Mo-
tives, to be sworn in Criminal Proceedings-
(1861) 24 & 25 Victoria, c. 66, voir art. 1.

An Act to allow Affirmations or Declarations to
be made instead of Oaths in all Civil and Criminal
Proceedings in Scotland-(1865) 28 & 29 Vic-
toria, c. 9, voir art. 2.
An Act to remove some Defects in the Adminis-
tration of the Criminal Law-(1867) 30 & 31
Victoria, c. 35, voir art. 8.
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2. Canadian statutes:
An Act for putting a legislative Interpretation upon
certain terms used in Acts of Parliament, and for
rendering it unnecessary to repeat certain pro-
visions and expressions therein, and for ascertain-
ing the date and commencement thereof, and for
other purposes-(1849) 12 Victoria, c. 10, see
s. 13.

Interpretation Act-(1859) 22 Victoria, c. 5, see
ss. 6-13.
Criminal Code, 1892-(1892) 55-56 Victoria,
c. 29, see s. 150.
The Canada Evidence Act, 1893-(1893) 56
Victoria, c. 31, see ss. 23 and 24.
Canada Evidence Act-(1906) R.S.C., c. 145,
see ss. 14 and 15.
Canada Evidence Act-(1927) R.S.C., c. 59,
see ss. 14 and 15.
Canada Evidence Act-(1952) R.S.C., c. 307,
see ss. 14 and 15.

It is not inappropriate to note that under ss. 22
and 24 of The Canada Evidence Act (1893), 56
Vict., c. 31 and ss. 14 and 15 of the Canada
Evidence Act, the option or permission granted
to a witness or deponent to attest the truth of a
statement of fact by a solemn affirmation, rather
than on oath, is not absolute, but subject to cer-
tain conditions which qualify it and limit its
extent.

Thus we see that the word "permis" and the
word "permitted" imply the existence of an ex-
ception to a general principle whereby, legally,
the oath is the rule and the solemn affirmation
the exception.

Though pertinent to consideration of the prin-
cipal premise on which appellant's case is
founded, these observations on the right to elect
between the oath and the solemn affirmation
do not reach to the heart of matter: this is
whether, in s. 114, in the definition of this in-
dictable offence, related to that of perjury and,
like the latter, punishable by imprisonment for
fourteen years, the legislator has in mind any
extrajudicial statement whatever, made for any
and every purpose, by affidavit or orally under
oath, or whether he is considering merely those
which he permits, authorizes or requires to be so
attested.

2. Lois canadiennes:
Acte pour donner une interpr6tation l6gislative A
certains mots employds dans les Actes du Parle-
ment, et pour se dispenser de la r6pitition de
certaines dispositions et expressions y contenues,
et constater la date et le jour ohi ils prendront
effet, et pour d'autres fins-(1849) 12 Victoria,
c. 10, voir art. 13.
L'Acte d'interpritation-(1859) 22 Victoria, c. 5,
voir art. 6-13.
Code criminel, 1892-(1892) 55-56 Victoria,
c. 29, voir art. 150.
Acte de la preuve en Canada, 1893-(1893) 56
Victoria, c. 31, voir art. 23 et 24.
Loi de la preuve en Canada-(1906) S.R.C.,
c. 145, voir art. 14 et 15.
Loi de la preuve en Canada-(1927) S.R.C.,
c. 59, voir art. 14 et 15.
Loi sur la preuve au Canada-(1952) S.R.C.,
c. 307, voir art. 14 et 15.

Il n'est pas hors de propos de noter qu'aux
termes des articles 22 et 24 de l'Acte de la preuve
en Canada (1893) 56 Victoria, c. 31 et des
articles 14 et 15 de la Loi sur la preuve au
Canada, la facult6 ou la permission qu'on ac-
corde au t6moin ou d6posant d'attester de la
v6rit6 d'une assertion de fait par une affirmation
solennelle plut6t que par serment, n'est pas ab-
solue mais assujettie A certaines conditions qui la
qualifient et en limitent la portie.

D'oii l'on voit que le mot <permis> et le mot
<permitted impliquent 1'existence d'une excep-
tion A un principe g6n6ral selon lequel le serment
est juridiquement la rbgle et l'affirmation solen-
nelle est l'exception.

Bien que pertinentes dans la consid6ration de
la principale pr6misse sur laquelle se fondent les
pr6tentions de l'appelante, ces observations rela-
tives h la facult6 d'61ire entre le serment et 1'affir-
mation solennelle, ne vont pas jusqu'au cour de
la question qui est de savoir si dans la d6finition,
A l'article 114 de cet acte criminel connexe h
celui de parjure et comme ce dernier punissable
d'un emprisonnement de quatorze ans, le l6gis-
lateur vise n'importe quelle 6nonciation extra-
judiciaire, faite A tout et n'importe quel propos,
par affidavit ou oralement sous serment, ou s'il
ne vise simplement que celles qu'il permet, auto-
rise ou requiert d'ainsi attester.
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In 1769, in the 4th volume of his Commen-
taries on the Laws of England (cf. p. 137 of the
reprint made in 1966 of the first edition), Sir
William Blackstone writes:

The law takes no notice of any perjury but such
as is committed in some court of justice having
power to administer an oath; or before some magis-
trate or proper officer invested with a similar
authority, in some proceedings relative to a civil
suit or a criminal prosecution; for it esteems all
other oaths unnecessary, at least, and therefore will
not punish the breach of them. For which reason,
it is much to be questioned how far any magistrate
is justifiable in taking a voluntary affidavit in any
extrajudicial matter, as is now too frequent upon
every petty occasion; since it is more than possible
that by such idle oaths a man may frequently, in
foro conscientiae, incur the guilt, and at the same
time evade the temporal penalties, of perjury.

Subsequently, in 1835 in England, and in 1874
in Canada, the legislator took action against the
custom which had emerged of administering and
receiving oaths and affidavits voluntarily taken
and made in proceedings which are not the object
of a judicial inquiry, or in any way required or
authorized by any statute. Legislation was intro-
duced to put an end to the practice: see the
Imperial statute, (1835) 5-6 William IV, c. 62,
s. XIII, and the Canadian statute (1874) 37
Victoria, c. 37, ss. 1 and 2. It is worth setting out
here the text of s. XIII of the Imperial statute:

XIII. And whereas a practice has prevailed of
administering and receiving oaths and affidavits
voluntarily taken and made in matters not the subject
of any judicial inquiry, nor in anywise pending or
at issue before the justice of the peace or other
person by whom such oaths or affidavits have been
administered or received: And whereas doubts have
arisen whether or not such proceeding is illegal: For
the more effectual suppression of such practice and
removing such doubts, be it enacted, that from and
after the commencement of this Act it shall not be
lawful for any justice of the peace or other person
to administer or cause to allow to be administered,
or to receive or cause or allow to be received, any
oath, affidavit, or solemn affirmation touching any
matter or thing whereof such justice or other person
hath not jurisdiction or cognizance by some statute

En 1769, au 4e volume de ses commentaires
sur les lois d'Angleterre, (cf. p. 137 de la r6-
impression faite en 1966, de la premibre 6dition),
Sir William Blackstone 6crivait ce qui suit:

[TRADUCTION] La loi ne tient compte d'aucun par-
jure sauf ceux commis dans certaines cours de
justice ayant le pouvoir d'assermenter; ou devant
certains magistrats ou officiers comp6tents investis
d'un pouvoir similaire, dans certaines proc6dures
relatives i une poursuite au civil ou au criminel;
car elle considbre tous les autres serments comme
inutiles au moins et, par cons6quent, elle ne sanc-
tionnera pas leur violation. VoilA pourquoi il y a
bien lieu de se demander dans quelle mesure un
magistrat est fond6 A accepter un affidavit volontaire
dans une affaire extrajudiciaire comme cela arrive
trop fr6quemment aujourd'hui A propos de rien; en
effet, il est fort possible qu'en pr8tant de tels ser-
ments inutiles, une personne puisse souvent, in foro
conscientiae, se sentir coupable de parjure et, en
mime temps, 6chapper aux peines temporelles pr6-
vues cet 6gard.

Subs6quemment, en Angleterre, en 1835, et au
Canada, en 1874, le 16gislateur s'est 6lev6 contre
une habitude qui s'6tait 6tablie de ddf6rer et re-
cevoir les serments et affidavits volontairement
prit6s et faits dans des affaires ne faisant pas
l'objet d'enqute judiciaire, ni aucunement requis
ou autorises par aucune loi. On 16gif6ra pour
supprimer cette pratique. Voir le statut imperial
(1835) 5-6 William IV, c. 62, art. XIII et le
statut canadien (1874) 37 Victoria, c. 37, art. 1
et 2. Il convient de reproduire ici le texte de
l'article XIII du statut impdrial:

XIII. And whereas a practice has prevailed of
administering and receiving oaths and affidavits
voluntarily taken and made in matters not the sub-
ject of any judicial inquiry, nor in anywise pending
or at issue before the justice of the peace or other
person by whom such oaths or affidavits have been
administered or received: And whereas doubts have
arisen whether or not such proceeding is illegal: For
the more effectual suppression of such practice and
removing such doubts, be it enacted, that from and
after the commencement of this Act it shall not be
lawful for any justice of the peace or other person
to administer or cause to allow to be administered,
or to receive or cause or allow to be received, any
oath, affidavit, or solemn affirmation touching any
matter or thing whereof such justice or other per-
son hath not jurisdiction or cognizance by some
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in force at the time being: Provided always, that
nothing herein contained shall be construed to ex-
tend to any oath, affidavit, or solemn affirmation
before any justice in any matter or thing touching
the preservation of the peace, or the prosecution,
trial, or punishment of offences, or touching any
proceedings before either of the Houses of Parlia-
ment or any committee thereof respectively, nor to
any oath, affidavit, or affirmation which may be re-
quired by the laws of any foreign country to give
validity to instruments in writing designed to be used
in such foreign countries respectively.

In the English version, our 1874 Canadian
statute has the heading Unnecessary Oaths Sup-
pression. We can see there the language of
Backstone in the above quotation. The statute
reproduces, with some variations, the preamble,
the main provision and the reservation of s. XIII
of the 1835 Imperial statute. When our criminal
law was codified in 1892, these provisions of the
1874 statute were quite substantially reproduced
in s. 153 of the Criminal Code to become eventu-
ally and again with a few variations, subs. 1 of
s. 179 of the Code prior to that currently in
force. It is appropriate to reproduce the English
version of s. 179(1):

179. Every justice or other person is guilty of an
indictable offence and liable to a fine not exceeding
fifty dollars, or to imprisonment for any term not
exceeding three months, who administers or causes
or allows to be administered, or receives, or causes
or allows to be received, any oath or affirmation
touching any matter or thing whereof such justice
or other person has not jurisdiction or cognizance
by some law in force at the time being, or not
authorized or required by any such law; but nothing
in this section contained shall be construed to ex-
tend to any oath or affirmation before any justice
in any matter or thing touching the preservation of
the peace, or the prosecution, trial or punishment
of any offence, or to any oath or affirmation required
or authorized by any law of Canada or by any law
of the province wherein such oath or affirmation
is received or administered, or is to be used, or to
any oath or affirmation, which is required or auth-
orized by the laws of any foreign country to give
validity to an instrument in writing or to evidence
designed or intended to be used in such foreign
country.

statute in force at the time being: Provided always,
that nothing herein contained shall be construed to
extend to any oath, affidavit, or solemn affirmation
before any justice in any matter or thing touching
the preservation of the peace, or the prosecution,
trial, or punishment of offences, or touching any
proceedings before either of the Houses of Parlia-
ment or any committee thereof respectively, nor to
any oath, affidavit, or affirmation which may be re-
quired by the laws of any foreign country to give
validity to instruments in writing designed to be used
in such foreign countries respectively.

Notre statut canadien de 1874 apparait, dans
la version anglaise, sous 1'en-tite Unnecessary
Oaths suppression. On reconnait 1h le langage de
Blackstone dans la citation ci-dessus. Ce statut
reproduit, avec quelques variantes, le pr6ambule,
la disposition principale et la reserve de l'article
XIII du statut imp6rial de 1835. Lors de la
codification de nos lois criminelles en 1892, ces
dispositions du statut de 1874 ont 6t6 assez sub-
stantiellement reproduites h 1'art. 153 du Code
criminel pour devenir, 6ventuellement et encore
avec quelques variantes, le premier paragraphe de
l'art. 179 du code pric6dent le code actuellement
en vigueur. Il est A propos de reproduire le texte
de la version anglaise de cet article 179(1):

179. Every justice or other person is guilty of an
indictable offence and liable to a fine not exceeding
fifty dollars, or to imprisonment for any term not
exceeding three months, who administers or causes
or allows to be administered, or receives, or causes
or allows to be received, any oath or affirmation
touching any matter or thing whereof such justice
or other person has not jurisdiction or cognizance
by some law in force at the time* being, or not
authorized or required by any such law; but nothing
in this section contained shall be construed to ex-
tend to any oath or affirmation before any justice
in any matter or thing touching the preservation of
the peace, or the prosecution, trial or punishment
of any offence, or to any oath or affirmation re-
quired or authorized by any law of Canada or by
any law of the province wherein such oath or
affirmation is received or administered, or is to be
used, or to any oath or affirmation, which is re-
quired or authorized by the laws of any foreign
country to give validity to an instrument in writing
or to evidence designed or intended to be used in
such foreign country.
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2....
In short, this section among other things makes

the justice of the peace who administers an oath
touching a matter over which he has no juris-
diction, and of which he cannot have cognizance
under a statute requiring an oath, guilty of an
indictable offence. To the provision of s. 179(1)
is added a reservation to prevent its being inter-
preted so as to paralyze the taking of proceedings
necessary to keeping the peace-which does not
include the attestation by affidavit of a statement
like that which Boisjoly made in the aforemen-
tioned circumstances-or the prosecution, trial
or punishment of an offence, or so as to affect
cases where oaths or affirmations are required or
authorized by any law of Canada, or by any law
of the province wherein such oaths or affirma-
tions are received, administered or made, or are
to be used, or oaths or affirmations required or
authorized by the law of a foreign country, for
the purposes mentioned in the section.

We thus find in these provisions of s. 179(1),
as in those from which they are derived, that it is
always in the same spirit that the legislator con-
siders the oaths which are not permitted, auth-
orized or required, in short, unnecessary or use-
less oaths or oaths which have no legal meaning
or scope.

In the last revision of the Code s. 179 became
s. 118 of the present Code; the provisions of
s. 179(1) were dropped. While it may be correct
to assert that by doing so Parliament wished to
relieve individuals affected by these provisions of
the implied obligation to verify in every case
where they are called on to administer an oath or
solemn affirmation, whether they may validly do
so, this does not mean that by dropping the penal
sanction laid down in s. 179(1), Parliament was
thereby seeking to validate a practice hitherto
condemned over the centuries. The legislator is
not presumed to substantially alter the law be-
yond what he states explicitly in precise words or
by necessary implication. This is all the more
since, in the present case, the provisions of s. 114
are explicit. They refer to everyone who "being
permitted, authorised or required by law to make
a statement by affidavit. . .". The words "by law"
qualify equally the words "permitted, authorised

2. ...
En somme, cet article d6clare notamment

coupable d'un acte criminel le juge de paix qui
regoit un serment au sujet d'une affaire sur
laquelle il n'a pas juridiction et dont il ne peut
connaitre en vertu d'une loi qui exige le serment.
A cette disposition de 1'art. 179(1), on ajoute
une r6serve afin de privenir qu'elle soit inter-
pr6t6e de fagon h paralyser la mise en <euvre des
proc6d6s n6cessaires au maintien de la paix,-ce
qui n'inclut pas 1'attestation par affidavit d'une
d6claration comme celle que Boisjoly fit dans les
circonstances ci-dessus,-ou la poursuite, 'in-
struction ou la punition de quelque infraction, ou
de fagon h toucher les cas o des serments ou
affirmations sont prescrits ou autoris6s par quel-
que loi du Canada ou par quelque loi de la
province dans laquelle ces serments ou affirma-
tions sont requs, prtis ou faits on doivent 8tre
employ6s, ou aux serments on affirmations exigis
ou autoris6s par la loi d'un pays 6tranger pour
les fins mentionn6es h 1'article.

Ainsi trouvons-nous dans ces dispositions de
l'art. 179(1), comme dans celles qui en sont la
source, que c'est toujours dans un meme esprit que
le l6gislateur considbre les serments non permis,
non autoris6s ou non requis, en somme les ser-
ments non n6cessaires, les serments inutiles on ser-
ments n'ayant aucune signification on port6e 16gale.

Lors de la dernidre revision du code, 1'art. 179
est devenu l'art. 118 du code actuel. On a alors
laiss6 tomber les dispositions de l'art. 179(1).
S'il peut 8tre juste d'affilrmer qu'en ce faisant, le
Parlement ait voulu relever les personnes visdes
par ces dispositions de l'obligation implicite de
toujours v6rifier dans chaque cas oii elles sont
invities A recevoir un serment on affirmation
solennelle si elles peuvent le faire validement,
on ne saurait conclure cependant qu'en laissant
tomber la sanction pdnale 6tablie en 'art. 179(1),
le Parlement ait voulu pour autant valider une
pratique jusqu'alors s6culairement condamn6e.
Le l6gislateur n'est pas pr6sum6 modifier substan-
tiellement la loi au-delA de ce qu'il dit explicite-
ment en termes pr6cis ou n6cessairement im-
plicites. D'autant plus que dans le cas qui nous
occupe, les dispositions de L'art. 114 sont ex-
plicites. Elles rif~rent A quiconque . . . ayant
la permission, l'autorisation ou l'obligation,
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or required". The spirit of the law has not
changed. The legislator does not recognize as an
ingredient of the indictable offence mentioned in
s. 114, affidavits which he has not permitted,
authorized or required, in short, affidavits which
have no legal meaning or scope.

Finally we must consider the provisions of
s. 37 of the Canada Evidence Act, and those of
s. 35(21) of the Interpretation Act, which in
appellant's view allow the oaths. Section 37
reads as follows:

37. Any judge, notary public, justice of the peace,
police. or stipendiary magistrate, recorder, mayor or
commissioner authorized to take affidavits to be
used either in the provincial or Dominion courts,
or any other functionary authorized by law to ad-
minister an oath in any matter, may receive the
solemn declaration of any person voluntarily making
the same before him, in the form following, in
attestation of the execution of any writing, deed or
instrument, or of the truth of any fact, or of any
account rendered in writing:

I, A. B. solemnly declare

In my opinion the purpose of these provisions
is not to authorize the individuals mentioned to
take affidavits or administer oaths, but to auth-
orize such persons, who are already vested with
the power to administer oaths or take affidavits,
to also receive solemn declarations for the pur-
poses, and in the form, prescribed. We cannot
find in these provisions an intention of the legis-
lator to recognize as being contemplated by
s. 114-an offence carrying a penalty of four-
teen years' imprisonment-affidavits that are not
permitted, authorized or required, and have no
legal meaning or scope in themselves.

Section 35(21) of the Interpretation Act pro-
vides that:

35. (21) "oath" includes a solemn affirmation or
declaration, whenever the context applies to any
person and case by whom and in which a solemn
affirmation or declaration may be made instead of
an oath; and in like cases the expression "sworn"
includes the expression "affirmed" or "declared";

d'aprbs la loi, de faire une 6nonciation par affi-
davit .. .>. Les mots <d'aprbs la loi> qualifient
au m~me degr6 les mots &permission, autorisation
et obligations. L'esprit de la loi n'a pas chang6.
Le 16gislateur ne reconnait pas comme 616ment
constitutif de 1'acte criminel mentionn6 A I'art.
114 les affidavits qu'il ne permet pas, n'autorise
pas ou ne requiert pas, en somme les affidavits
qui n'ont aucune signification ou portde 16gale.

Reste h consid~rer les dispositions de l'art. 37
de la Loi sur la preuve au Canada et celles de
l'art. 35(21) de la Loi d'interpritation qui, aux
vues de 1'appelante, permettent les serments.
L'article 37 se lit comme suit:

37. Tout juge, notaire public, juge de paix,
magistrat de police, ou magistrat stipendaire, re-
corder, maire ou commissaire autoris6 & recevoir les
affidavits destin6s A servir dans les cours provin-
ciales ou f6d6rales, ou autre fonctionnaire autoris6
par la loi a faire priter serment en quelque ma-
tibre que ce soit, peut recevoir la d6claration
solennelle de quinconque la fait volontairement
devant lui, selon la formule qui suit, pour attester
soit I'ex~cution d'un 6crit, d'un acte ou d'une pibce,
soit la v6rit6 d'un fait, soit I'exactitude d'un compte
rendu par 6crit:

Je, A.B., d6clare ...

A mon avis, ces dispositions ont pour objet,
non pas d'autoriser les personnes y mentionnies
A recevoir des affidavits ou h faire pr&ter des ser-
ments, mais d'autoriser ces memes personnes, qui
sont d6ji nanties du pouvoir de faire pr8ter des
serments ou recevoir des affidavits, A recevoir
aussi des d6clarations solennelles aux fins et selon
la formule indiqu6e. On ne saurait trouver dans
ces dispositions une intention du l6gislateur de
reconnaitre comme 6tant vis6s par Part. 114-
offense comportant une peine de quatorze ans
d'emprisonnement-des affidavits non permis,
autoris6s ou exig6s et n'ayant en soi aucune
signification ou port6e 16gale.

L'article 35(21) de la Loi d'interpritation
prescrit que:

35. (21) asermentD comprend une affirmation
ou une d6claration solennelle, chaque fois que le
contexte s'applique h une personne qui peut faire
une affirmation ou une d6claration solennelle et aux
cas oi celles-ci sont permises au lieu du serment; et
dans ces cas le mot <asserment6D comprend le sens
du mot caffirm6> ou du mot ad6clar6>;
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These provisions in fact have no other pur-
pose than to extend the normal meaning of the
expression "oath" and the expression "sworn",
so as to include the words "affirmation" or
"solemn declaration" and the words "affirmed" or
"declared", respectively. It is also to be noted
that these provisions do not operate inversely,
and that moreover they remain subject to those
of s. 2(1) (a) of the same Act, which makes them
inapplicable in so far as they are inconsistent
with the intent or object of the Act to which it
is sought to apply them.

In my opinion, ss. 37 and 35(21) do not sup-
port appellant's claims.

In short, for the foregoing reasons and con-
clusions, the effect of which I feel it is advisable
to limit to the circumstances of this case, I would,
with respect, find that the Court of Appeal cor-
rectly quashed as being unfounded in law the
conviction against respondent. I would dismiss
the appeal.

Appeal dismissed.

Solicitor for the appellant: M. Bourassa,
Montreal.

Solicitor for the respondent: B. Grenier,
Montreal.

Canadian General Electric Company Limited
(Plaintiff) Appellant;

and

Pickford & Black Limited (Defendant)
Respondent.

1971: March 23; 1971: April 27.

Present: Ritchie, Hall, Spence, Pigeon
Laskin JJ.

and

ON APPEAL FROM THE EXCHEQUER COURT OF
CANADA

Shipping-Admiralty-Practice-Damages to car-
go-Award of damages-Registrar's report-Date
when interest to be awarded on the damages.

A claim by the plaintiff for damage to its cargo
by faulty stowage was allowed by the district judge

Ces prescriptions n'ont, en fait, d'autre objet
que d'6tendre le sens normal de l'expression
<serment>' et de l'expression <asserment6> de
fagon A y comprendre respectivement, d'une part,
les mots caffirmation> ou ad6claration solen-
nelle>. et, d'autre part, les mots zaffilrm> ou
ad6clar6>. Encore faut-il noter que ces prescrip-
tions ne jouent pas inversement et qu'elles de-
meurent, de plus, assujetties A celles de l'art.
2(1) (a) de la m8me loi qui les rend inapplicables
dans la mesure oii elles sont incompatibles avec
le sens et l'objet de la loi oi on en veut faire
l'application.

A mon avis, ces art. 37 et 35(21) ne soutien-
nent pas les pr6tentions de 1'appelante.

En somme, pour les raisons et conclusions ci-
dessus, dont il me parait sage de limiter la port6e
aux circonstances de 1'esp~ce, je dirais respec-
tueusement que c'est A bon droit que la Cour
d'appel a infirm6, comme non fond6e en droit,
la d6claration de culpabilit6 prononc6e contre
l'intim6. Je rejetterais l'appel.

Appel rejetd.

Procureur de l'appelante: M. Bourassa, Mont-
rdal.

Procureur de l'intimd: B. Grenier, Montrial.

Canadian General Electric Company Limited
(Demanderesse) Appelante;

et

Pickford & Black Limited (Difenderesse)
Intimde.

1971: le 23 mars; 1971: le 27 avril.

Pr6sents: Les Juges Ritchie, Hall, Spence, Pigeon et
Laskin.

EN APPEL DE LA COUR DE L'tCHIQUIER DU
CANADA

Navigation - Amirautd - Pratique - Cargaison
avaride-Dommages adjugs-Rapport du Regis-
traire-Date a compter de laquelle l'intir&t doit tre
adjugg sur les dommages.

La demande formul6e par la demanderesse pour
dommages caus6s par un arrimage d6fecteux h sa
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in Admiralty, who directed that the items of dam-
ages and interest which were the subject of dispute
between the parties be referred to the Registrar to
report in accordance with the rules of Court. The
Registrar ruled that the plaintiff was entitled to in-
terest on its claim for damages from the date when
the cargo should have been delivered to its intended
destination. On a motion to vary the Registrar's
report, the President of the Exchequer Court sub-
stituted a provision that interest should only run
from the date of the Registrar's report. The plaintiff
appealed to this Court.

Held: The appeal should be allowed.

The Registrar's report should be affirmed. There
is no rule in admiralty to the effect that if the plain-
tiff's claim is for damages sustained by the plaintiff
it is a claim not only for the damage but also for in-
terest, whereas if it is a claim for damages sustained
by his goods, it is a claim only for such damages.
Where the jurisdiction of the Court of Admiralty
has been invoked the practice, of awarding interest
on damages from the time of the injury, applies to
a case where the damage alleged is damage sus-
tained by the plaintiff's goods. Moreover, the plain-
tiff's claim was "for damages sustained by the plain-
tiff as a result of the tortious injury done to his
goods."

APPEAL from a judgment of Jackett P. of the
Exchequer Court of Canada', allowing a motion
to vary the report of the Registrar. Appeal
allowed.

F. 0. Gerity, Q.C., and G. S. Black, Q.C., for
the plaintiff, appellant.

D. D. Anderson, Q.C., and B. A. Crane, for
the defendant, respondent.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal from a judg-
ment of the President of the Exchequer Court'
dated October 26, 1970, which allowed a motion
to vary the report of the District Registrar of the
Admiralty District of Nova Scotia, dated May
13, 1969, by deleting therefrom the provision
that the present appellant is entitled to interest

1 [1970] Ex. C.R. 552.

cargaison a 6t6 accueillie par le juge de district en
amiraut6, qui a d6crit6 que les chefs de dommages
et intirits, objet du litige entre les parties, soient
renvoyes au Registraire pour rapport, conform6ment
aux R~gles de la Cour. Le Registraire a d6cid6 que
la demanderesse avait droit aux intrits sur sa
r6clamation i compter du jour oht la cargaison
aurait di 8tre livrbe A sa destination pr6vue. Sur la
requite pr6sent6e afin que soit modifi6 le rapport du
Registraire, le Pr6sident de la Cour de l'Echiquier
a substitu6 une disposition pr6voyant que les intirits
ne devraient courir qu'A compter de la date du rap-
port du Registraire. La demanderesse a appel6 h
cette Cour.

Arrt: L'appel doit 8tre accueilli.
Le rapport du Registraire doit Stre confirm6. 11

n'y a pas de rigle en amiraut6 6tablissant que si la
demande porte sur les dommages subis par le de-
mandeur il s'agit d'une demande non seulement de
dommages, mais aussi d'intrits tandis que si la
demande porte sur les dommages subis par ses biens,
il s'agit d'une demande de dommages seulement.
Lorsque l'on fait appel h la juridiction de la Cour
d'amiraut6, la pratique d'accorder des int6rats sur
le montant des dommages h compter du moment de
l'avarie s'applique A une affaire oU il s'agit de dom-
mages subis par les biens du demandeur. De plus,
I'action porte sur 'les dommages subis par le de-
mandeur h la suite des dommages d6lictuels causes
a ses marchandises>.

APPEL d'un jugement du Pr6sident Jackett
de la Cour de l'Echiquier du Canada', accueil-
lant une requite afin que soit modifi6 un rapport
du Registraire. Appel accueilli.

F. 0. Gerity, c.r., et G. S. Black, c.r., pour la
demanderesse, appelante.

D. D. Anderson, c.r., et B. A. Crane, pour la
d6fenderesse, intimee.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-L'appel est & 1'encontre
d'un jugement du pr6sident de la Cour de
l'Echiquier' dat6 du 26 octobre 1970, accueilant
une requete pr6sent6e afin que soit modifi6 le
rapport du registraire du district d'amiraut6 de la
Nouvelle-tcosse, dat6 du 13 mai 1969, en y sup-
primant la disposition 6tablissant que l'appelante

1 [1970] R.C.A. 552.
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from the date when the cargo, the damage to
which was the subject of the action, should have
been delivered to its intended destination, and
substituting therefore a provision that interest
should only run from the date of the Registrar's
report.
* In the main action, the claim of Canadian Gen-

eral Electric Co. Ltd., against Pickford and Black
Limited for damage to its cargo by faulty stow-
age, was allowed by Mr. Justice Pottier, the
District Judge in Admiralty, by order dated
January 20, 1969, which reads, in part, as
follows:
IT IS ORDERED that the Plaintiff's claim herein
against the Defendant be and the same is hereby
allowed with costs;

AND IT IS FURTHER ORDERED that the
Parties may apply to the Court for the purpose of
having the damages to the cargo assessed.

On May 8, 1969, Mr. Justice Pottier granted a
further order directing that <those items of dam-
ages and interest which are the subject of dispute
between the parties be referred to Linden M.
Smith, Registrar of the Nova Scotia Admiralty
District to report in accordance with the rules of
Court.>

Mr. Justice Pottier's order of January 20, 1969,
was reversed on appeal to the Exchequer Court2,
but on a further appeal being taken to this
Court3 , the judgment of the District Judge was
restored by order dated June 1, 1970.

No appeal has ever been asserted from Mr.
Justice Pottier's order of May 8, 1969, directing
a reference to the Registrar and in the course of
the reasons for judgment of the learned President
which are the subject of this appeal, he states
that he was informed "by counsel for the de-
fendant, counsel for the plaintiff apparently
concurring, that there was no such order, but the
parties had arranged between themselves for a
reference . . .". The learned President goes on to
point out that it was only through his own efforts
that the order in question was discovered in the
files. It appears to me to be significant that the
Registrar's report which is sought to be varied
in these proceedings, was made a part of the case

2 [1969] 2 Ex. C.R. 392.
3 [1971] S.C.R. 41, 14 D.L.R. (3d) 372.

ici a droit aux intirits & compter du jour oih la
cargaison, dont l'avarie a fait 1'objet de 1'action,
aurait df 6tre livrde & sa destination pr6vue et
en y substituant une disposition pr6voyant que
les int6r~ts ne devraient courir qu'd compter de
la date du rapport du registraire.

Dans l'action principale, le Juge Pottier, juge
de district en amiraut6, a accueilli, par une or-
donnance dat6e du 20 janvier 1969, dont un ex-
trait suit, la demande form6e par Canadian Gen-
eral Electric Co. Ltd. contre Pickford and Black
Limited en raison de dommages caus6s par un
arrimage d6fectueux A sa cargaison:

[TRADUCTION] IL EST ORDONNf de faire droit,
et il est par les pr6sentes fait droit avec d6pens, h la
r6clamation de la demanderesse contre la d6fen-
deresse;
ET IL EST EN OUTRE ORDONN que les parties
peuvent s'adresser A la cour pour d6terminer le mon-
tant des dommages subis par la cargaison.

Le 8 mai 1969, le Juge Pottier rendait une autre
ordonnance d6cr6tant que [TRADUCTION] <ceS
chefs de dommages et int6r8ts, objet du litige
entre les parties, soient renvoy6s & Linden M.
Smith, registraire du district d'amiraut6 de la
Nouvelle-Rcosse pour rapport, conform6ment
aux rbgles de la cour>.

La d6cision rendue par le Juge Pottier le 20
janvier 1969 a 6t6 infirm6e sur appel A la Cour
de llchiquier2, mais sur un pourvoi h cette
Cour 3 la d6cision du juge de district a 6t6 r6tablie
par un arrt rendu le ler juin 1970.

Il n'y a jamais eu appel de l'ordonnance du 8
mai 1969, rendue par le Juge Pottier et prescri-
vant le renvoi au registraire. Dans les motifs de
jugement du savant Pr6sident, lesquels font l'objet
du pr6sent pourvoi, celui-ci dit qu'il a 6t6 in-
form6 cpar l'avocat de la d6fenderesse, l'avocat
de la demanderesse paraissant 6tre du meme
avis, que cette ordonnance n'existait pas mais que
les parties avaient arrang6 entre elles ce ren-
voi. ... Le savant Pr6sident souligne ensuite que
ce n'est que grAce A l'examen qu'il a fait lui-
meme que l'ordonnance en cause a 6 d6couverte
dans les dossiers. Il me parait riv6lateur qu'on ait
inclus dans les dossiers conjoints d'appel en Cour
de lIchiquier et en cette Cour le rapport du

2 [1969] 2. R.C. de I't. 392.
a [1971] R.C.S. 41, 14 D.L.R. (3d) 372.
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on appeal in the Exchequer Court and in this
Court and it is recited in that report that the
Judge in Admiralty of the Nova Scotia Admiralty
District had "ordered that an account should be
taken and referred the same to the Registrar to
report the amount due". As no reference to the
Registrar was ordered by the order of January
20, 1969, it appears to me that the Registrar's
report makes it obvious that a subsequent order
was granted pursuant to which the reference was
conducted.

Whether counsel knew about it or not, it is
quite clear to me from reading the Registrar's
report that he was holding a reference pursuant
to Mr. Justice Pottier's order of May 8, that both
parties were represented by counsel and that at
the hearing of the reference one of the items in
dispute was whether interest should be awarded
on the plaintiff's claim for damages from the date
when the goods should have been delivered.

A notice to vary the report of the Registrar
was filed on May 23, 1969, pursuant to the pro-
visions of Rule 129 of the Admiralty Court Rules
which reads as follows:

129. Within fourteen days after service of the
notice of the filing of any report, any party may,
by a motion, setting out the grounds of appeal, of
which at least eight days' notice is to be given,
appeal to the Court against any report, and upon
such appeal, the Court may confirm, vary or re-
verse the findings of the report and direct judg-
ment to be entered accordingly or refer it back to
the referee for further consideration and report.

The Registrar's report was in no way ques-
tioned on the main appeal to the Exchequer
Court or in this Court, although it was made a
part of the record in both appeals and the appeals
were heard after the expiration of the time for
appeal under s. 129, but the learned President
nevertheless felt this to be an appropriate case
in which to extend the time for hearing the appeal
for more than one year as he was entitled to do
under the provisions of Rule 200 which reads:

200. The judge may enlarge or abridge the time
prescribed by these rules or forms or by any order

registraire que l'on cherche A faire modifier par
les pr6sentes proc6dures, rapport oil il est dit que
le juge en amiraut6 du district d'amiraut6 de la
Nouvelle-tcosse [TRADUCTION] <a prescrit la d6-
termination des dommages et renvoy6 cette
liquidation au registraire pour qu'il fasse rapport
du montant dfii>. Comme l'ordonnance du 20 jan-
vier 1969 ne prescrit pas de renvoi au registraire,
le rapport de ce dernier indique nettement, selon
moi, qu'il y a eu une autre ordonnance en vertu
de laquelle le renvoi a eu lieu.

Que les avocats aient connu l'existence de cette
ordonnance ou pas, il est bien 6vident, h la lecture
du rapport du registraire, que ce dernier a pro-
c6d6 sur renvoi en vertu de l'ordonnance du Juge
Pottier rendue le 8 mai, que l'une et I'autre
parties 6taient repr6sent6es par des avocats et que
lors de l'audition du renvoi un des points con-
test6s a 6t6 de savoir s'il fallait adjuger les
int6r&s sur la r6clamation de la demanderesse A
compter de la date oh les marchandises auraient
dfi tre livrdes.

Une requite visant a modifier le rapport du
registraire a 6t6 produite le 23 mai 1969, en vertu
de la Rigle 129 des R~gles de la Cour d'amiraut6,
qui se lit ainsi:

[TRADUCTION] 129. Dans les quatorze jours qui
suivent la signification de l'avis de production du
rapport, toute partie peut, par voie de requite 6non-
gant les motifs d'appel, dont il faut donner un avis
d'au moins huit jours, interjeter appel A la Cour
contre tout rapport; et, sur cet appel, la Cour peut
confirmer, modifier ou infirmer les conclusions du
rapport et ordonner que jugement soit inscrit en
cons6quence ou le d6f6rer de nouveau & l'arbitre
pour plus ample examen et rapport.

Le rapport du registraire n'a fait l'objet
d'aucune contestation lors de l'appel principal en
Cour de l'tchiquier ou en cette Cour, bien que
ce rapport ait 6t6 vers6 au dossier de l'un et l'autre
appel, et que l'audition de ces appels ait eu lieu
aprbs l'expiration du d6lai d'appel pr6vu i l'art.
129, mais le savant President a jug6 A propos
dans la pr6sente affaire de proroger le d6lai
d'audition de l'appel de plus d'une ann6e, ce
qu'il avait le droit de faire en vertu de la Rbgle
200, qui se lit ainsi:

[TRADUCTION] 200. Le juge peut prolonger ou abr6-
ger le dblai prescrit par les pr6sentes r~gles ou
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made under them for doing any act or taking any
proceedings, upon such terms as to him shall seem
fit, and any such enlargement may be ordered after
the expiration of the time prescribed.

Notwithstanding the circumstances outlined
above, the learned President reached his con-
clusion in the present appeal on the basis that
the order of Mr. Justice Pottier of the 8th of May
should be ignored. The language which he used
was: "In these circumstances I propose to ignore
it in reaching my conclusion on this appeal."

With the greatest respect, I do not think that
this Court can ignore an order of a court of com-
petent jurisdiction which bears the seal of that
Court and the initials of the Judge who granted
it, and which has never been reversed, set aside
or varied, and indeed has never been the subject
of an appeal of any kind. I accordingly am of
the opinion that the questions raised on this
appeal must be viewed in light of the fact that the
"items of damage and interest" in dispute were
referred to the Registrar by an order of the Dis-
trict Judge in Admiralty.

In the course of his reasons for judgment, the
learned President was careful to point out that
the principles administered by the Court of
Admiralty in respect of the allowing of interest
as an integral part of the damages awarded "must
be applied in an admiralty case in this Court."
The relevant part of his reasons for judgment in
this regard read as follows:

It appears therefore that, according to the prin-
ciples administered by the Court of Admiralty,
which principles are the principles that must be ap-
plied in an Admiralty case in this Court, a successful
plaintiff is entitled not only to be indemnified in
respect of the actual damage to his property sus-
tained as a result of a breach of contract or a tort,
but is also entitled to compensation in the form of
interest in respect of the delay in payment of such
damages to the extent that the Court decides in its
discretion that he ought to be so compensated in
the circumstances of a particular case.

The rule in the Admiralty Court is the same
as that in force in admiralty matters in England,
and in my view the position is accurately stated
by Mr. Justice A. K. McLean, sitting as President

formules ou par toute ordonnance rendue en vertu
d'icelles pour l'accomplissement de tout acte ou
proc6dure, aux conditions qu'il juge appropri6es, et
toute prorogation de la sorte peut 8tre ordonn6e
apris l'expiration du d6lai prescrit.

Malgr6 les circonstances mentionn6es plus
haut, le savant Pr6sident a d6cid6 1'appel dans la
pr6sente affaire comme s'il n'y avait pas lieu de
tenir compte de 1'ordonnance rendue par le Juge
Pottier le 8 mai. Voici les termes dont il s'est
servi: <Dans ces circonstances, j'ai 'intention de
ne pas en tenir compte en concluant sur cet
appel>.

Je dois dire, trbs respectueusement, que je ne
crois pas que cette Cour puisse faire abstraction
d'une ordonnance d'un tribunal comp6tent, re-
v6tue du sceau de ce tribunal et des initiales du
juge qui l'a rendue, laquelle n'a jamais 6t6 in-
firmie, 6cartie, ni modifi6e, et qui, A la v6rit6,
n'a jamais fait l'objet d'aucun appel. Je suis donc
d'avis qu'il faut consid6rer les questions que sou-
16ve le pr6sent appel a la lumire du fait que
les ichefs de dommages et intir~ts> en litige ont
6t6 renvoy6s au registraire en vertu d'une ordon-
nance du juge de district en amiraut6.

Dans ses motifs de jugement, le savant Prisi-
dent a pris soin de souligner que les principes
que la Cour d'amiraut6 applique dans l'adjudica-
tion d'int6r~ts comme partie intigrante des dom-
mages accord6s, edoivent s'appliquer h une cause
d'amiraut6 en cette Cour . Le passage de ses
motifs de jugement qui portent sur ce point se
lit ainsi:

II semble par cons6quent, d'apris les principes
qu'applique la Cour d'amiraut6, qui sont ceux
applicables par cette Cour lors d'une cause en
amiraut6, que si le demandeur obtient gain de cause,
il a droit non seulement h l'indemnisation du dom-
mage r6el subi par son bien h la suite d'une rupture
de contrat ou d'un d6lit, mais 6galement A une com-
pensation sous forme d'int6r~ts pour le retard du
paiement de ces dommages jusqu'A concurrence du
montant que la cour fixe discr6tionnairement d'apr~s
les circonstances de l'espice.

La r~gle, en Cour d'amiraut6, est la m&me que
celle qui s'applique aux affaires d'amiraut6 en
Angleterre et, h mon avis, le Juge A. K. Mac-
Lean, agissant en tant que Pr6sident de la Cour
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of the Exchequer Court, in the case of The
Pacifico v. Winslow Marine Railway and Ship-
building Company4 , where he said:

The principle adopted by the Admiralty Court in
its equitable jurisdiction, as stated by Sir Robert
Phillimore in The Northumbria (1869), 3 A. & E. 5,
and as founded upon the civil law, is that interest
was always due to the obligee when payment was
delayed by the obligor, and that, whether the obli-
gation arose ex contractu or ex delicto. It seems
that the view adopted by the Admiralty Court has
been, that the person liable in debt or damages,
having kept the sum which ought to have been
paid to the claimant, ought to be held to have re-
ceived it for the person to which the principal is
payable. Damages and interest under the civil law
is the loss which a person has sustained, or the gain
he has missed. And the reasons are many and
obvious I think, that a different principle should
prevail, in cases of this kind, from that obtaining
in ordinary mercantile transactions.

I think that in the exercise of the equitable juris-
diction of this Court, and in view of the fact that
the Admiralty Court has always proceeded upon
other and different principles from that on which
the common law principles appear to be founded,
that the plaintiff is in this case entitled to the claim
of interest as allowed by the Court below, in its
formal order for judgment.

It is thus well settled that there is a clear dis-
tinction between the rule in force in the common
law courts and that in force in admiralty with
respect to allowing a claim for interest as an in-
tegral part of the damages awarded.

In the present case, however, the learned
President felt himself bound by the decision of
the Court of Appeal of Ontario in Great Lakes
SS. Co. v. Maple Leaf Milling Co.5 , a common
law case to which the principles adopted by the
courts of admiralty had no application, and in so
doing he applied the following excerpt from the
judgment of Chief Justice Mulock at page 676:

The plaintiff company appealed from the report
on the ground that the Master erred in not allowing
interest on the monies expended for the repair of
the said damage. The appeal was heard by Riddell,
J., and was dismissed, and this appeal is from such

'[1925] 2 D.L.R. 162 at 167, [1925] Ex. C.R. 32.
5 [1926] 1 D.L.R. 675, (1925-26), 58 O.L.R. 244.

de l'ifchiquier, 1'6nonce exactement dans The
Pacifico v. Winslow Marine Railway and Ship-
building Company4 , lorsqu'il dit:

[TRADUCTION] Le principe adopt6 par la Cour
d'amiraut6, statuant en equity, 6nonc6 par sir Robert
Phillimore dans The Northumbria (1869) 3 A. & E.
5, et tir6 du droit civil, est que le cr6ancier a tou-
jours droit aux int6rets lorsque le d6biteur a diff6r6
le paiement, que l'obligation r6sulte d'un contrat
ou d'un d6lit. Il semble que le point de vue adopt6
par la Cour d'amiraut6 a 6t6 que la personne res-
ponsable d'une dette ou de dommages, ayant re-
tenu la somme it payer au demandeur, devrait 6tre
consid6r6e comme l'ayant reque pour le compte de
celui & qui le principal est payable. Les dommages
et les int6r~ts, en vertu du droit civil, sont la perte
qu'une personne a subie ou le gain qu'elle a manqu6
de r6aliser. Les motifs sont, je crois, nombreux et
manifestes de faire pr6valoir, dans des affaires
comme celle-ci, un principe diff6rent de celui qui
s'applique aux affaires commerciales ordinaires.

Je crois que, dans l'exercice de la juridiction
d'equity de cette Cour, 6tant donn6 que la Cour
d'amiraut6 a toujours jug6 selon des principes diff6-
rents et dissemblables de ceux dont les principes de
la common law paraissent tir6s, le demandeur en la
pr6sente affaire a droit aux int6r8ts accord6s par la
cour de premi6re instance, dans son ordonnance
formelle de jugement.

Il est donc bien 6tabli qu'il y a une nette dis-
tinction entre la r6gle appliqu6e dans les cours de
common law et celle qui 1'est en amiraut6 quant
A ce qui est d'accorder une demande d'int6rets
comme partie int6grante des dommages adjug6s.

Dans la pr6sente affaire, cependant, le savant
Pr6sident s'est cru li6 par l'arr&t de la Cour
d'appel d'Ontario dans Great Lake SS. Co. v.
Maple Leaf Milling Co. 5, une affaire de common
law A laquelle les principes suivis par les cours
d'amiraut6 ne s'appliquaient pas et, de ce fait,
il a appliqu6 1'extrait qui suit du jugement du
Juge en chef Mulock (page 676):

[TRADUCTION] La compagnie demanderesse a inter-
jet6 appel du rapport pour le motif que le Master
s'est tromp6 en refusant 1'intrt sur les sommes d6-
pens6es it la r6paration de cette avarie. Le Juge
Riddell a entendu l'appel et l'a rejet6; le pr6sent

' [1925] 2 D.L.R. 162 A 167, [1925] R.C. de I't. 32.
* [1926] 1 D.L.R. 675, (1925-26), 58 O.L.R. 244.
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dismissal, and the question for this Court to deter-
mine is whether the Master should have allowed
interest on the said expenditures.

The judgment does not declare the plaintiff com-
pany entitled to recover damages which it may have
sustained because of the injury to the steamer, but
merely that it is entitled to recover 'the damage to
the steamer'. This language limits the amount re-
coverable to the amount of actual damage to the
steamer. Interest on the expenditure in repairs may
be damage to the plaintiff company, but is not
'damage to the steamer'.

His reliance on this passage from Chief Justice
Mulock's decision appears to have governed the
learned President's disposition of the matter be-
fore him. In this regard, after citing the passage,
he went on to say:

Applying this decision, much depends upon how
the plaintiff frames his 'claim', by the endorsement
on his writ of summons and by his statement of
claim, and upon how the Court's decree disposing
of the action is framed. If the plaintiff's 'claim' is
for the damages sustained by the plaintif as a result
of the tortious injury done to his goods, it is a claim
not only for the damages sustained by his goods
but for interest on the amount of such damages as
compensation for the period from the time when he
received, or would have received, the damaged
goods until he is paid the amount of such damages.
If, on the other hand, the plaintiff's claim is for
the damages sustained by his goods, it is a claim
only for such damages. This difference in how the
'claim' may be framed is, of course, of great im-
portance, because, if the 'claim' is framed in the
broader way, the defendant will be on warning that
he must defend himself against an implied claim
for interest whereas, if the 'claim' is framed in the
narrower way, the defendant is not faced with any
such claim. This difference in how the 'claim' may
be framed is also of importance because, if the
Court's "Decree" follows the suggestions contained
in Form 67 of the Admiralty Rules, it would be
framed to read that 'The Court . . . pronounced in
favour of the plaintifl's claim and condemned the
. . . defendant . . . in the amount to be found due
to the plaintiff'. (The italics are mine.)

In this case, the plaintiff's claim is defined by
the endorsement on the statement of claim as being
'for damages sustained by the said cargo' and, while

appel est de ce rejet. La question que cette Cour ah
trancher est de savoir si le Master aurait di accorder
les int6rits sur les sommes ainsi d6pens6es.

Le jugement ne d6clare pas la compagnie deman-
deresse en droit d'obtenir l'indemnisation des dom-
mages qu'elle a subis par suite de l'avarie au navire,
mais simplement qu'elle est en droit d'obtenir
l'indemnisation du adommage au navire>. Cette
expression limite le montant recouvrable 1 celui du
dommage r6el caus6 au navire. Les int6rts sur le
cofit des r6parations peuvent bien constituer un
dommage pour la compagnie demanderesse, mais
ils ne constituent pas un cdommage au navireD.

Cet extrait de la d6cision du Juge en chef
Mulock parait avoir guid6 le savant Pr6sident
dans sa d6cision de l'affaire A lui soumise. A ce
sujet, aprbs la citation qui pricde, il poursuit:

Selon cette d6cision, on tient compte de la fagon
dont le demandeur formule sa <r6clamationD, dans
l'assignation et 1'expos6 de demande et de la fagon
dont la cour 6nonce le jugement qu'elle rend. Si la
r6clamation porte sur les dommages subis par le
demandeur A la suite des dommages dblictuels
caus6s ses marchandises, la r6clamation ne porte
pas seulement sur les dommages qu'ont subis les
marchandises mais 6galement sur l'intbrat du
montant de ces dommages h titre de compensation
pour la p6riode allant du jour oil il a regu ou aurait
dfi recevoir les marchandises endommag6es jusqu'1
ce qu'il regoive le montant de ces dommages.
D'autre part, si le demandeur r6clame la r6paration
des dommages subis par ses marchandises, la r6-
clamation ne porte que sur ces dommages. Les
diff6rentes fagons dont peut se formuler la ar-
clamation ont bien sfir une grande importance
car, si la er6clamation> est formulbe de fagon
g6n6rale, le d6fendeur saura qu'il doit r6pondre h
une r&clamation implicite d'intbrats alors que si la
crclamationb est formul6e de fagon pr6cise, le
d6fendeur ne fait aucunement face h une telle
rnclamation. Cette difference dans' la fagon de
formuler la ar6clamationD est 6galement importante
parce que si le <(jugements de la Cour suit les sug-
gestions de Ia formule 67 des Rigles d'amiraut6, il
doit se lire ainsi: ((La cour . . . a admis la riclama-
tion du demandeur et a condamn6 le . . . d6fendeur
... a payer le montant dfi au demandeurD. (Les
italiques sont de moi).

En l'esphce, la r6clamation du demandeur est
d6finie sur l'expos6 de demande comme portant
asur les dommages subis par lesdites marchandisesD,
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the learned -trial judge did not follow the exact
terms of Form 67, he clearly adverted to the claim
as so framed by the writ of summons, when having
allowed 'the Plaintiff's claim', he ordered that the
parties might apply to the Court for the purpose of
having 'the damages to the cargo' assessed.

Looking only at the learned trial judge's decision
and the order reflecting that decision, my conclusion
would be, for the reasons that I have just given,
that the Court's decree in favour of the plaintiff was
limited to the plaintiff's claim for the damages to
the cargo.' If that conclusion is correct, the District
Registrar could not validly, as referee, have awarded
any interest on such damages. The referee obviously
has no power to do anything other than determine
the amount of the 'plaintiff's claim' in favour of
which the Court has pronounced.

It accordingly appears to be clear that the
learned President took the view that because there
was no mention of interest in the decree issued
by Mr. Justice Pottier on January 20, 1969, the
Registrar could not validly have awarded any in-
terest on the damages. This reasoning, of course,
involves ignoring the order of May 8, 1969, but
with all respect, it also appears to me to ignore
the principle of admiralty law which has been
established since the decision of Lord Selborne
L.C. in The Khedive6 , where he says of decrees
in the Admiralty Court:

It does not appear to have been the general course
of that Court that those decrees should contain any
directions as to interest and I think it more probable
that the principle upon which interest was computed
under them is that mentioned by Mr. Sedgwick in
his book on damages where he treats the power of
a jury to allow interest as in the nature of damages
for the detention of money or property improperly
withholding or to punish negligent, tortious or
fraudulent conduct; the destruction of or injury to
property involving loss of any property which might
have been made by its use or employment. (The
italics are my own).

There is, in my view, no rule in admiralty to
the effect that if the plaintiff's claim is for dam-
ages sustained by the plaintiff it is a claim not

8 (1882), 7 App. Cas. 795 at 803, [1881-5] All E.R. 342.

et, bien qu'en premiere instance le savant juge n'ait
pas suivi les termes exacts de la formule 67, il a
clairement parl6 de la r6clamation telle que formul6e
dans l'assignation lorsque apris avoir admis <la

r6clamation du demandeur, il a autoris6 les parties
h soumettre une requite a la cour en vue d'obtenir
une 6valuation edes dommages causs aux mar-
chandises>.

Si je ne tiens compte que de la decision du savant
juge de premiere instance et de l'ordonnance en d6-
coulant, je conclus, pour les motifs que je viens
d'6noncer, que le jugement de la cour en faveur du
demandeur ne portait que sur sa r6clamation de
r6paration des dommages caus6s a la cargaison.' Si
cette conclusion est exacte, le registraire de district
ne pouvait valablement, en tant qu'arbitre, accorder
aucun int6r~t sur ces dommages. Il est 6vident qu'un
arbitre n'est comp6tent que pour fixer le montant de
la ar6clamation d'un demandeur> en faveur duquel
la cour s'est prononc6e.

II parait done clair que le savant Pr6sident a
6t6 d'avis que, parce que le jugement rendu par
le Juge Pottier, le 20 janvier 1969, ne mentionne
pas les intir8ts, 'adjudication par le registraire
d'intir8ts sur les dommages ne saurait 6tre
valide. Cette fagon de voir implique, 6videmment,
qu'on ne tienne pas compte de l'ordonnance du 8
mai 1969, mais je dois dire, respectueusement,
qu'elle me parait 6galement ne pas tenir compte
du principe de droit maritime 6tabli depuis l'arrit
de Lord Selborne, Lord Chancelier, dans The
Khedive, oil il dit, p. 803, au sujet des jugements
de la Cour d'amiraut6:
[nADUCTION] 11 ne semble pas que la pratique de
la Cour ait itd de donner dans ces ordonnances une
directive quant ti l'int&t; je crois plus probable que
le principe d'aprbs lequel l'int6rit a 6t6 calcul6 en
vertu de celles-ci est celui que mentionne M. Sedg-
wick dans son ouvrage sur les dommages, ohi il traite
du pouvoir d'un jury d'accorder de l'int6r8t h titre
de dommages pour la d6tention d'argent ou de biens
ill6gitimement retenus ou pour punir une conduite
n6gligente, d6lictuelle ou frauduleuse, la destruction
de biens ou leur endommagement comportant la
perte d'un profit qui aurait pu 8tre r6alis6 par leur
utilisation ou leur emploi.
(Les italiques sont de moi).

Il n'y a pas, h mon avis, de rigle en amiraut6
6tablissant que si la demande porte sur les dom-
mages subis par le demandeur il s'agit d'une de-

* (1882), 7 App. Cas. 795 & 803, [1881-5] All E.R. 342.
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only for the damage but also for interest, whereas
if it is a claim for damages sustained by his
goods, it is a claim only for such damages.

The position in admiralty is well illustrated by
the case of the Baron Aberdare7 . The action in that
case had been commenced in the Queen's Bench
Division by the owners of the Baron Aberdare
against the London and St. Katharine's Dock
Company, for damages sustained by that vessel
through the negligence of the dock company. After
a verdict had been obtained by the plaintiffs, the
action was transferred by consent to the Ad-
miralty Division for the assessment of damages
by the Registrar and merchants who awarded in-
terest from the date that the damage was sus-
tained. In the course of his reasons for judgement,
Lord Esher, M.R. observed, at page 108:

... the registrar, in accordance with the practice
which has existed for many years in the Admiralty
Court, awarded interest on the damages from the
time the injury occurred. To this award of interest
objection has been taken, . . .

Lord Esher later continued:

It has been further urged that, assuming these
were Admiralty cases, the practice in the Admiralty
Division of awarding interest eo nomine on the
amount of the assessed damages is wrong, and
should be overruled, and the practice assimilated to
that in the Queen's Bench Division, but to this latter
argument I cannot accede, because it does not seem
to me that there is anything unjust in the mode in
which the Admiralty Court has always assessed the
damages. On the contrary, I am inclined to think
that it is more just than the common law rule, and
in the case of The Khedive Lord Selborne does not
seem in any way to disapprove of this mode of
assessing the damages.

I have cited this case to illustrate the fact that
where the jurisdiction of the Court of Admiralty
has been invoked the practice, of awarding in-
terest on damages from the time of the injury,
applies to a case where the damage alleged is
damage sustained by the plaintiff's goods (in that
case "the vessel").

(1888), 13 P.D. 105, 59 L.T. 251.

mande non seulement de dommages, mais aussi
d'intirits tandis que si la demande porte sur les
dommages subis par ses biens, il s'agit d'une de-
mande de dommages seulement.

L'affaire du Baron A berdare7 , illustre bien la
situation en amiraut6. L'action avait 6t6 intro-
duite dans la division du Banc de la Reine par
les propri6taires du Baron Aberdare contre la
London and St. Katharine's Dock Company, pour
dommages subis par ce navire A cause de la n6gli-
gence de la compagnie portuaire. Apris que les
demandeurs eurent obtenu jugement en leur
faveur, l'action a t6 renvoy6e, du consentement
des parties, A la division d'amiraut6 pour d6ter-
mination des dommages par le registraire et des
marchands qui ont accord6 des intir8ts depuis
la date A laquelle les dommages 6taient survenus.
Dans ses motifs de jugement, Lord Esher, M.R.,
fait remarquer ceci: (p. 108)
[TRADUCTION] . . . le registraire, conform6ment h la
pratique suivie depuis de nombreuses annies en
Cour d'amiraut6, a accord6 des intirits . compter
du moment oii l'avarie est survenue. On a contest6
cette adjudication d'int6r8ts, . . .
Lord Esher dit, plus loin:

[TRADUCTION] On a aussi pr6tendu qu'en admettant
qu'il s'agisse 11 d'affaires d'amiraut6, la pratique,
en division d'amiraut6, d'adjuger des int6rits eo
nomine sur le montant des dommages fix6s 6tait
incorrecte, qu'elle devrait 8tre 6cart6e et qu'on de-
vrait adopter une pratique semblable A celle qui est
suivie en division du Banc de la Reine. Je ne puis
cependant pas accepter cette dernibre pr6tention
parce qu'il me semble n'y avoir rien d'injuste A la
fagon dont la Cour d'amiraut6 a toujours fix6 les
dommages. Au contraire, je suis port6 A penser que
cette fagon est plus juste que la rigle de common
law; dans l'affaire The Khedive, Lord Selborne ne
parait avoir nullement d6sapprouv6 ce mode de fixer
les dommages.

J'ai cit6 cette d6cision pour montrer que lors-
que l'on fait appel A la juridiction de la Cour
d'amiraut6, la pratique d'accorder des int6rats
sur le montant des dommages A compter du
moment de l'avarie s'applique A une affaire oi
il s'agit de dommages subis par les biens du de-
mandeur (ale navire>, dans cette affaire-ld).

7 (1888), 13 P.D. 105, 59 L.T. 251.
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If, however, there were any such rule as that
suggested by the learned President, it is not amiss
to point out that the plaintiff in the present action,
in alleging negligence, claimed by para. 10 of
its statement of claim, that "the plaintiff sus-
tained severe damage to the equipment and ma-
chinery referred to herein". This would appear
to me to be a claim which, to use the language
of the learned President, "is for damages sus-
tained by the plaintiff as a result of the tortious
injury done to his goods."

For all the above reasons I would allow this
appeal, dismiss the motion to vary the report of
the Registrar of the Nova Scotia Admiralty Dis-
tict dated May 13, 1969, and affirm that report.
The appellant is entitled to its costs in this Court
and in the Court below.

Appeal allowed with costs.
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Si, toutefois, il existait une rigle comme celle
que mentionne le savant Pr6sident, il ne serait
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gence, affirme au paragraphe 10 de sa d6clara-
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succession de feu William McConkey,
(Demanderesse) Appelante;

et

Walter Thorn (Difendeur) Intimd;

et

Daniel Sorensen et
Simon Sorensen Mis-en-cause.

1971: le 31 mars; 1971: le 31 mai.

Presents: Les Juges Judson, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL D'ONTARIO

A utomobile-Faute-Collision 4 l'intersection
d'une route et d'un chemin oic il y a un signal
d'arrt-Difaut de l'automobiliste ddbouchant du
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way-Motorist on highway travelling at excessive
speed-Degrees of fault-The Highway Traffic Act,
R.S.O. 1960, c. 172, s. 64.

An appeal from the dismissal at trial of an action
by the appellant's husband against the respondent
was dismissed by the Court of Appeal. The husband
died after an appeal had been taken to this Court
but before the appeal was heard. The appellant was
added as plaintiff in the action in substitution for the
said deceased.

The action arose out of a collision between an
automobile being driven by the deceased and the
respondent's tractor-trailer at an intersection of a
paved through highway and a stop street. The de-
ceased was driving south on the highway and the
respondent was driving east on the side street, in-
tending to cross the highway and proceed eastward.
The two vehicles came into collision west of the
centre of the highway.

The trial judge, although dismissing the action,
assessed the deceased's damages in the sum of
$19,810.60.

Held: The appeal should be allowed.

In the circumstances as given in evidence and
having regard to the duty cast upon the respondent
by s. 64 of The Highway Traffic Act, R.S.O. 1960,
c. 172, i.e., to yield the right of way to traffic in the
intersection or approaching the intersection, and
having so yielded the right of way to proceed with
caution, the respondent was principally at fault. The
deceased had the right of way and he was entitled
to assume that traffic entering from his right would
do so in accordance with s. 64 of The Highway
Traffic Act. That did not, of course, entitle him to
travel at the speed at which he was going on the
morning in question when the pavement was wet and
when there were patches of fog which reduced visi-
bility. He was partly at fault and the degrees of
fault should be assessed at 75 per cent against the
respondent and 25 per cent against the deceased.

- The deceased suffered head injuries which the
trial judge found seriously impaired both his physical
and mental health and he awarded general damages
in the sum of $15,000 and special damages of
$4,810.60 for a total of $19,810.60. The evidence
supported an award of this amount and the appel-
lant should accordingly have judgment for
$14,857.95.

chemin oi il y a un signal d'arrit de cider le passage
-Automobiliste sur la route principale voyageant h
une vitesse excessive-Responsabilitd-Highway
Traffic Act, R.S.O. 1960, c. 172, art. 64.

La Cour d'appel a rejet6 un appel h l'encontre
d'un arr8t qui a d6bout6 en premibre instance le mari
de l'appelante de son action contre l'intim6. Le mari
est d6c6d6 apris l'inscription du pourvoi en cette
Cour mais avant son audition. L'appelante a 6t6
substitude au de cujus comme demanderesse A
l'action.

L'action d&coule d'une collision entre l'automobile
conduite par le d6funt et le camion-remorque de
l'intim6 h l'intersection d'une voie principale as-
phalt6e et d'un chemin oit il y a signal d'arrit.
Le d6funt conduisait, en direction sud, sur la voie
principale; et l'intim6 conduisait, en direction est,
sur la voie secondaire, avec l'intention de traverser
la route et de continuer vers l'est. Les deux v6hi-
cules se sont frapp6s i l'ouest du centre de la voie
principale.

Bien qu'il ait rejet6 l'action, le juge de premibre
instance a fix6 les dommages subis par le d6funt &
$19,810.60.

Arrit: L'appel doit 8tre accueilli.

Dans les circonstances que rivble la preuve et
compte tenu de l'obligation qu'impose 1 l'intim6
l'art. 64 du Highway Traffic Act, R.S.O. 1960, c. 172,
soit de ceder le passage aux vihicules qui se
trouvaient dans l'intersection ou qui s'en appro-
chaient et, apris avoir ainsi c6d6 le passage, de con-
tinuer avec prudence, c'est surtout l'intim6 qui est
responsable. Le d6funt avait la priorit6 de passage
et il 6tait en droit de pr6sumer que les v6hicules qui
s'engageraient sur la route A sa droite la lui c6-
deraient conform6ment a l'art. 64 du Highway
Traffic Act. Cela ne l'autorisait pas, 6videmment, A
circuler aussi vite qu'il le faisait ce matin-lh alors
que la chauss6e 6tait mouill6e et que des nappes de
brume r6duisaient la visibilit6. 11 doit 6tre tenu en
partie responsable. 75 pour cent de la responsabilit6
doit 8tre attribu6e A l'intim6 et 25 pour cent au
d6funt.

Le juge de premiere instance a conclu que les
blessures que le d6funt avait subies a la tite affec-
taient gravement sa sant6 physique et mentale et il
a fix6 les dommages g6n6raux A $15,000 et les dom-
mages sp6ciaux i $4,810.60, le tout s'61evant a
$19,810.60. La preuve justifie cette adjudication et
I'appelante devrait obtenir jugement pour la somme
de $14,857.95.
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APPEAL. from a judgment of the Court of
Appeal for Ontario, dismissing an appeal from a
judgment of Moorhouse J. Appeal allowed.

D. K. Laidlaw, Q.C., and L. S. Evans, Q.C.,
for the plaintiff, appellant.

V. K. McEwan, for the defendant, respondent.

The judgment of Judson, Hall, Spence and
Laskin JJ. was delivered by

HALL J.-This is an appeal from the dismissal
by the Court of Appeal for Ontario of an appeal
by one William McConkey, now deceased, from
the dismissal of his action against the respondent
by Moorhouse J. William McConkey died after
an appeal had been taken to this Court but before
the appeal was heard. On March 30, 1971, Lieff
J. made an order that Cora Cecilia McConkey,
personal representative of the Estate of William
McConkey, deceased, be added as plaintiff in the
action in substitution for the said deceased, and
following that order a suggestion was filed in this
Court as follows:

Take notice that the named appellant William
McConkey has died and that the legal representative
of the deceased is his widow Cora Cecilia McConkey
and that these proceedings are being continued at
the suit of such legal representative of the deceased
appellant.

The action arose out of a collision between an
automobile being driven by the deceased and the
respondent's tractor-trailer at the intersection of
Highway No. 48 and Bloomington Road in the
County of York. Highway 48 is a paved through
street, the pavement portion being 24 feet in
width. Bloomington is a side street with gravel
surface. Traffic entering or crossing Highway 48
from Bloomington is required to stop. Blooming-
ton entered Highway 48 from the west at a point
somewhat south of its continuation from High-
way 48 so that the north shoulder west of the
highway is approximately opposite the centre of
the continuation of Bloomington east of 48. The
speed limit on Highway 48 was 60 m.p.h. and
on Bloomington 50 m.p.h.

APPEL d'un jugement de la Cour d'appel
d'Ontario, rejetant un appel d'un jugement du
Juge Moorhouse. Appel accueilli.

D. K. Laidlaw, c.r., et L. S. Evans, c.r., pour
la demanderesse, appelante.

V. K. McEwan, pour le d6fendeur, intim6.

Le jugement des Juges Judson, Hall, Spence et
Laskin a 6t6 rendu par

LE JUGE HALL-Le pr6sent pourvoi est h 1'en-
contre d'un arr~t, de la Cour d'appel d'Ontario,
qui a rejet6 l'appel form6 par un d6nomm6
William McConkey, maintenant d6cdd6, contre
un jugement du juge Moorhouse le d6boutant de
son action contre l'intim6. William McConkey est
d6c6d6 aprbs 1'inscription du pourvoi en cette
Cour mais avant son audition. Le 30 mars 1971,
le Juge Lieff a rendu une ordonnance substituant
Cora Cecilia McConkey, repr6sentante person-
nelle de la succession de feu William McConkey,
au de cujus comme demanderesse A l'action. Par
suite de cette ordonnance, la d6claration suivante
a 6t6 produite en cette Cour:

Vous 6tes avis6 que William McConkey, I'ap-
pelant inscrit, est d6c6d6, que la repr~sentante l6gale
du d6funt est sa veuve, Cora Cecilia McConkey, et
que la proc6dure est continu6e par ladite repr6-
sentante 16gale de 1'appelant d6c6d6.

L'action d6coule d'une collision entre l'auto-
mobile conduite par le d6funt et le camion-
remorque de l'intim6 A l'intersection de la route
n' 48 et du chemin Bloomington, dans le comt6
de York. La route no 48 est une voie principale
asphalt6e, la partie asphalt6e mesurant 24 pieds
de largeur. Le chemin Bloomington est une voie
secondaire de gravier. Les voitures qui s'engagent
sur la route n* 48 ou la traversent, A partir du
chemin Bloomington, sont tenues de faire un
arrat. De l'ouest, le chemin Bloomington d6-
bouche sur la route n* 48 un peu au sud du point
oii il continue de l'autre c6t6 de la route n* 48,
de sorte que l'accotement nord, A l'ouest de la
route, se trouve h peu prbs vis-A-vis du centre
du chemin Bloomington h l'est de la route n' 48.
La limite de vitesse est 60 milles h l'heure sur la
route n' 48 et de 50 milles A l'heure sur le
chemin Bloomington.

6363
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At or about 7:30 a.m. on April 21, 1965, the
deceased was driving his automobile south on
Highway 48. At approximately the same time the
respondent was driving his tractor-trailer east on
Bloomington, intending to cross the highway and
proceed eastward. The weather that morning was
cloudy with poor visibility due to fog and vari-
ously described as "very foggy" or "patchy"
and thicker in low areas such as in the area of
the intersection in question. A police constable
who arrived on the scene very soon after the
impact testified that visibility at that time in that
area was limited to about 200 feet. The pavement
was wet in the vicinity of the intersection.

The two vehicles came into collision west of
the centre of Highway 48. The front of the
McConkey vehicle struck the left front corner of
the tractor-trailer. Some seconds later an auto-
mobile owned by Simon Sorensen and being
driven by Daniel Sorensen struck the McConkey
vehicle in the rear where it had come to rest in
the intersection. On being sued, the respondent
took third party proceedings against Daniel and
Simon Sorensen claiming contribution and relief
over against these parties for all moneys and costs
that the respondent might have to pay to William
McConkey. Moorhouse J. held that the injuries
sustained by McConkey were caused by the first
collision and dismissed the third party proceed-
ings.

The plaintiff elected to have his action tried
by a judge and jury, and when the case came on
for trial the jury was selected and the case pro-
ceeded to trial before Mr. Justice Moorhouse and
a jury on March 16, 1967.

At the conclusion of the case for the plaintiff
and before calling any evidence, counsel for the
respondent moved the Court to take the case
away from the jury and to dismiss the action on
the ground that no case had been made out as
against the respondent and counsel submitted
that there was no evidence whatever to support
McConkey's claim. Following a discussion deal-
ing with whether a prima facie case had been
made out and as to the third party proceedings

A 7h 30 du matin ou & peu pris, le 21 avril
1965, le d6funt conduisait sa voiture, en direction
sud, sur la route n* 48. Vers le m8me moment,
I'intim6 conduisait son camion-remorque, en di-
rection est, sur le chemin Bloomington, avec
l'intention de traverser la route et de continuer
vers 'est. Ce matin-1h, le temps 6tait nuageux et
la visibilit6 mauvaise a cause du brouillard. On a
d6crit le temps de diverses manibres; on a dit
qu'il 6tait itris brumeuxi>, qu'il y avait des
anappes de brume> et qu'il 6tait plus bouch6
dans les endroits bas comme dans le secteur de
l'intersection en cause. Un agent de police
arriv6 sur les lieux trbs peu de temps aprbs la
collision a t6moign6 que la visibilit6, A ce moment-
l, dans le secteur, 6tait limit6e a environ deux
cents pieds. La chauss6e 6tait mouill6e dans le
voisinage de 1'intersection.

Les deux v6hicules se sont frapp6s A l'ouest du
centre de la route n* 48. L'avant de la voiture
de McConkey a frapp6 le coin avant gauche du
camion-remorque. Quelques secondes plus tard,
une automobile appartenant A Simon Sorensen et
conduite par Daniel Sorensen a frapp6 l'arribre
de la voiture de McConkey qui s'6tait immo-
bilis6e dans l'intersection. Poursuivi en justice,
I'intim6 a mis en cause Daniel et Simon Soren-
sen demandant contribution et indemnisation de
la part de ces parties pour toute somme d'argent
et tous d6pens que lintim6 pourrait 6tre tenu de
payer A William McConkey. Le Juge Moorhouse
a conclu que les blessures de McConkey r6sul-
taient de la premibre collision et a rejet6 la de-
mande mise en cause.

Le demandeur a choisi de faire instruire son
action par un juge et un jury. Le moment de l'ins-
truction de la cause venu, le jury a 6t6 choisi et
le procks a eu lieu devant le Juge Moorhouse et
un jury, le 16 mars 1967.

Aprbs la pr6sentation de la preuve du deman-
deur et avant de faire entendre des t6moins,
l'avocat de l'intim6 a demand6 a la Cour de
dessaisir le jury et de rejeter l'action parce qu'il
n'y avait pas lieu h poursuite contre I'intim6.
L'avocat a pr6tendu que rien dans la preuve
n'6taie la r6clamation de McConkey. A la suite
d'une discussion sur le point de savoir s'il y avait
une preuve prima facie et sur les proc6dures de
mise en cause entam6es par l'intim6, le Juge

[1972] S.C.R.64



[19721 R.C.S.McOKYcTH N LeueHal6

which had been taken by the respondent, Moor-
house J. on his own initiative raised the question
of taking the case away from the jury and pro-
ceeding without a jury, and after hearing counsel
for the respondent His Lordship decided and de-
clared that he would strike out the jury and pro-
ceed to complete the trial without a jury.

In this appeal the appellant submitted that the
withdrawal of the case from the jury was an error
and that McConkey was deprived of his lawful
right to have the question of liability determined
by the jury and his damages assessed by the jury.

Having regard to the conclusion at which I
have arrived on the question of liability, it is not
necessary to decide this appeal on the question
of whether or not Moorhouse J. was right in
withdrawing the case from the jury, but having
regard to the reasons given by the learned trial
judge and the discussion which took place be-
tween him and counsel for the parties, I must say
that the record does not indicate any valid reason
for the withdrawal of the case from the jury.

I intend, accordingly, to dispose of the appeal
on the basis of the evidence that was before
Moorhouse J. McConkey is dead and a new trial
in the circumstances would not appear to be de-
sirable. Moorhouse J., although dismissing the
action, assessed McConkey's damages in the sum
of $19,810.60.

The intersection in question is one to which
s. 64 of The Highway Traffic Act, R.S.O. 1960,
c. 172, applies. That section reads:

64. The driver or operator of a vehicle or car of
an electric railway,

(a) upon approaching a stop sign at an inter-
section, shall bring the vehicle or car to a full
stop at a clearly marked stop line or, if none, then
immediately before entering the nearest cross-
walk or, if none, then immediately before enter-
ing the intersection; and

(b) upon entering the intersection, shall yield the
right of way to traffic in the intersection or ap-
proaching the intersection on another highway so
closely that it constitutes an immediate hazard
and having so yielded the right of way may pro-
ceed with caution and the traffic approaching the

Moorhouse a, de son propre chef, soulev6 la
question de dessaisir le jury de l'affaire et de con-
tinuer sans jury. Aprbs avoir entendu l'avocat de
1'intim6, Sa Seigneurie a d6cid6 et fait savoir
qu'elle renverrait le jury et poursuivrait le
procks sans jury.

Dans le pr6sent pourvoi, I'appelante a pr6-
tendu que le dessaisissement du jury constituait
une erreur et que McConkey avait 6t6 priv6 de
son droit strict de faire trancher la question de
la responsabilit6 et de faire fixer le montant de ses
dommages-int6r8ts par le jury.

Compte tenu de la conclusion h laquelle j'en
viens A propos de la responsabilit6, il n'est pas
nicessaire pour r6gler le pr6sent pourvoi de d6-
terminer si le Juge Moorhouse 6tait justifi6 ou
non de dessaisir le jury. Toutefois, eu 6gard aux
motifs donn6s par le savant juge de premiere ins-
tance et A la discussion qu'il a eue avec les
avocats des parties, je dois dire que le dossier
n'indique aucune raison justifiant le dessaisisse-
ment du jury.

Je me propose donc de r6gler le pourvoi
d'aprbs la preuve soumise au Juge Moorhouse.
McConkey 6tant d6c6d6, un nouveau procks ne
parait pas souhaitable. Bien qu'il ait rejet6
l'action, le Juge Moorhouse a fix6 les dommages
subis par McConkey h $19,810.60.

L'article 64 du Highway Traffic Act, R.S.O.
1960, c. 172, s'applique A l'intersection dont il
est question ici. Cet article se lit ainsi:
[TRADUCTION] 64. Le chauffeur ou le conducteur
d'un v6hicule ou d'une voiture de chemin de fer
6lectrique, doit:

(a) en approchant d'un signal d'arrat & une in-
tersection, immobiliser son v6hicule ou sa voiture
h la ligne d'arrt si elle est indiqube ou, a d6faut
de ligne d'arr8t, imm6diatement avant le passage
A pi6tons le plus prbs, ou, A d6faut de tel passage,
immddiatement avant de s'engager dans l'inter-
section; et
(b) en s'engageant dans une intersection, c6der
le passage aux v6hicules qui se trouvent dans
l'intersection ou qui, s'en approchant par une
autre route, en sont si prbs qu'ils repr6sentent un
danger imm6diat et, aprbs avoir ainsi c6d6 le pas-
sage, il peut continuer avec prudence, et les
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intersection on another highway shall yield the
right of way to the vehicle so proceeding in the
intersection.

Respondent comes squarely within subs. (b) of
s. 64 and, accordingly, he was required to yield
the right of way to traffic in the intersection or
approaching the intersection, and having so
yielded the right of way to proceed with caution.
Respondent's evidence was to the effect that he
had stopped at the stop sign, the front of his
tractor-trailer being 10 to 12 feet from the west
edge of the Highway 48 pavement. He said he
looked north and south, and seeing nothing
moved forward in low gear and at that point saw
the McConkey southbound vehicle as a "shadow"
in the fog about 250 feet to the north, and that
on seeing the McConkey vehicle he applied the
brakes and stopped before his front wheels
reached the pavement and that his vehicle was
in that position when it was struck by the
McConkey vehicle. The photographs in evidence
show that the impact, in so far as the McConkey
vehicle is concerned, involved almost the entire
front of the vehicle excepting the left front fender
and headlight, and this means if the front of the
tractor-trailer was off the pavement that the
McConkey vehicle had actually to be so far to
the west as to be almost entirely off the pave-
ment to come in contact with the left front corner
of the tractor-trailer. All the other evidence
negatives the collision as having happened in this
manner. There were skid marks wholly on the
pavement attributable to the McConkey vehicle
extending 124 feet to the north from the point of
impact and marks indicating that the front of the
tractor-trailer was at least 5 feet into the pave-
ment on the highway which contradicts the testi-
mony of the respondent that he stopped his
tractor-trailer before it actually reached the
pavement.

In the circumstances as given in evidence and
having regard to the duty cast upon the respon-
dent by s. 64 of The Highway Traffic Act, I am
of the opinion that he was principally at fault.
McConkey had the right of way and he was en-

v6hicules approchant de l'intersection par une
autre route doivent c6der le passage au v6hicule
qui se trouve dans l'intersection.

L'intim6 tombe nettement sous le coup de l'alinia
(b) de l'art. 64. En cons6quence, il 6tait tenu de
cdder le passage aux v6hicules qui se trouvaient
dans l'intersection ou qui s'en approchaient et,
aprbs avoir ainsi c6d6 le passage, de continuer
avec prudence. D'aprbs son propre timoignage,
I'intim6 s'est arr8t6 au signal d'arr8t, I'avant de
son camion-remorque se trouvant h 10 ou 12
pieds de la bordure ouest de la chauss6e asphal-
tde de la route n' 48. Il affirme avoir regard6 au
nord et au sud et, ne voyant rien venir, avoir
avanc6 en petite vitesse. C'est a ce moment-la
qu'il a vu, comme une combre> dans le brouil-
lard, a environ 250 pieds au nord, le v6hicule de
McConkey, qui se dirigeait vers le sud. En voyant
le v6hicule de McConkey, il dit avoir appliqu6 les
freins et s'8tre arrt6 avant que les roues avant
de son camion aient atteint la chauss6e et c'est
dans cette position qu'il 6tait lorque le v6hicule
de McConkey l'a frapp6. Les photographies pro-
duites montrent que la collision, pour ce qui a
trait a la voiture de McConkey, a port6 sur pres-
que tout l'avant de la voiture, except6 l'aile et le
phare gauche, ce qui signifie que, si 1'avant du
camion-remorque ne se trouvait pas sur la
chauss6e pav6e, la voiture de McConkey devrait,
de fait, 6tre si A l'ouest qu'elle se serait trouv6e
presque entibrement hors de la chauss6e, pour
venir en collision avec le coin avant gauche du
camion-remorque. D'aprbs tout le reste de la
preuve, la collision ne s'est pas produite de cette
fagon. On a constat6 sur la chaussde des traces
de dbrapage, attribuables au v6hicule de Mc-
Conkey, qui se prolongaient vers le nord sur une
distance de 124 pieds a partir du point de choc;
on a 6galement relev6 des traces indiquant que
l'avant du camion-remorque avait avanc6 au
moins cinq pieds sur la chauss6e pav6e de la
route, ce qui contredit le t6moignage de I'intim6
qui dit s'6tre arrat6 avant que son camion-re-
morque atteigne la chauss6e pav6e.

Dans les circonstances que r6vble la preuve et
compte tenu de l'obligation qu'impose A 'intim6
l'art. 64 du Highway Traffic Act, je suis d'avis
que c'est surtout ce dernier qui est responsable.
McConkey avait la priorit6 de passage et il 6tait
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titled to assume that traffic entering from his right
would do so in accordance with s. 64 of The
Highway Traffic Act. That did not, of course, en-
title him to travel at the speed at which he was
going on the morning in question when the pave-
ment was wet and when there were patches of fog
which reduced visibility. I am of the view that he
must be held partly at fault and I would assess
the degrees of fault at 75 per cent against the
respondent and 25 per cent against McConkey.

McConkey suffered head injuries which
Moorhouse J. found seriously impaired both his
physical and mental health and he awarded gen-
eral damages in the sum of $15,000 and special
damages of $4,810.60 for a total of $19,810.60.
The evidence certainly supports an award of this
amount and the appellant should accordingly have
judgment for $14,857.95. The appellant is en-
titled to costs in this Court and in the Courts
below.

RITCHIE J.-I would dispose of this appeal in
the manner proposed by my brother Hall.

Appeal allowed with costs.

Solicitor for the plaintiff, appellant: Lance S.
Evans, Toronto.

Solicitors for the defendant, respondent:
Thomson, Rogers, Toronto.

Max Tanenbaum (Defendant) Appellant;

and

Sydney Sears (Plaintiff) Respondent;

and

Sydney Sears Real Estate Limited (Plaintiff);

and

Downsview Meadows Limited (Defendant).

1971: February 24, 25; 1971: May 31.

Present: Judson, Ritchie, Hall, Spence and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

en droit de pr6sumer que les vdhicules qui s'en-
gageraient sur la route h sa droite la lui c6de-
raient conformiment A l'art. 64 du Highway
Traffic Act. Cela ne l'autorisait pas, 6videmment,
h circuler aussi vite qu'il le faisait ce matin-lh
alors que le chauss6e 6tait mouill6e et que des
nappes de brume r6duisaient la visibilit6. Je suis
d'avis qu'il faut le tenir en partie responsable;
j'attribuerais 75 pour cent de la responsabilit6 h
l'intim6 et 25 pour cent h McConkey.

Le Juge Moorhouse a conclu que les blessures
que McConkey avaient subies h la tate affectaient
gravement sa sant6 physique et mentale et il a
fix6 les dommages generaux A $15,000 et les dom-
mages sp6ciaux h $4,810.60, le tout s'6levant h
$19,810.60. La preuve justifie certainement cette
adjudication et l'appelante devrait obtenir juge-
ment pour la somme de $14,857.95. L'appelante
a droit aux d6pens en cette Cour et dans les
Cours de premiere instance et d'appel.

LE JUGE RITCHIE-Je suis d'avis de disposer
de l'appel comme le propose mon colligue le
Juge Hall.

Appel accueilli avec ddpens.

Procureur de la demanderesse, appelante:
Lance S. Evans, Toronto.

Procureurs du ddfendeur, intimi: Thomson.
Rogers, Toronto.

Max Tanenbaum (Difendeur) Appelant;

et

Sydney Sears (Demandeur) Intimd;

et

Sydney Sears Real Estate Limited
(Demanderesse);

et

Downsview Meadows Limited (Difenderesse).

1971: les 24 et 25 f6vrier; 1971: le 31 mai.
Presents: Les Juges Judson, Ritchie, Hall, Spence et
Laskin.
EN APPEL DE LA COUR D'APPEL D'ONTARIO
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Contracts - Pre-incorporation agreement - Four
parties agreeing to cause proposed company to pay
selling commissions on sale of lots-Commissions to
be paid to real estate firm owned by one of the
parties-Payments not made-Three parties and
nominees dropping out of company-Action on
agreement dismissed.

Four persons, including the plaintiff Sears and the
defendant Tanenbaum, entered into a pre-incorpora-
tion agreement for the purpose of completing the
purchase of certain lands which were to be devel-
oped and sold. Under cl. 17(b) of the agreement
the parties agreed that on the sale of each lot,
whether sold by Sydney Sears Real Estate Ltd. or
not, they would cause the company that was to be
incorporated to pay to the said real estate firm, a
selling commission of $50 per lot. After the proposed
company was incorporated, the lands were purchased
and 484 lots were sold but the commissions were
not paid.

In an action brought on cl. 17(b), the plaintiff
joined as co-plaintiff his wholly-owned corporation
Sydney Sears Real Estate Ltd., and he named as co-
defendants Tanenbaum and Downsview Meadows
Ltd., which was the corporation brought into being
under the agreement. The trial judge dismissed the
action against this corporation, and also dismissed
the claim in the action made by Sydney Sears Real
Estate Ltd. No appeal was taken from these dis-
missals. Sears succeeded against Tanenbaum; he was
granted damages in the amount of $24,200 which
was to be paid to him in trust for Sydney Sears Real
Estate Ltd. On appeal, the Court of Appeal varied
the trial judgment and Tanenbaum was ordered to
pay the sum of $24,200 directly to Sydney Sears
Real Estate Ltd. Tanenbaum then appealed to this
Court.

Held (Ritchie and Spence JJ. dissenting): The
appeal should be allowed and the action dismissed.

Per Judson, Hall and Laskin JJ.: A company con-
trolled by Tanenbaum had become the owner of
Downsview; the other three original parties to the
pre-incorporation agreement and their nominees had
dropped out of the company before any attempt was
made to have cl. 17(b) implemented. It was a
reasonable inference, in the events that happened,
that the parties to the agreement abandoned what
they had agreed to under cl. 17(b).

Clause 17(b) could not be read as involving
separately enforceable obligations of each of the
parties thereto to cause Downsview to provide for

Contrat-Accord en privision de la constitution
d'une compagnie--Quatre parties s'obligeant d faire
payer par une compagnie i former une commission
sur la vente de lots-Commission devant &tre payge
i une socidtd immobilibre appartenant a l'une des
parties-Les paiements n'ont pas 6t faits-Trois des
parties et leurs reprisentants se sont retirds de la
compagnie-Action au sujet de l'accord rejetie.

Quatre personnes, y compris le demandeur Sears
et le d6fendeur Tanenbaum, ont sign6 un accord en
prevision de la constitution d'une compagnie qui se
porterait acquireur de certains terrains et proc6derait
A leur mise en valeur et h leur vente. En vertu de
l'art. 17(b) de l'accord, les parties s'obligent, lors
de la vente de chaque lot, qu'elle soit faite par l'en-
tremise de Sydney Sears Real Estate Ltd. ou non, h
faire payer, par la compagnie h constituer, A ladite
soci6t6 immobilibre une commission de $50 par lot.
Aprbs la formation de la compagnie, les terrains ont
6t6 achet6s et 484 lots ont 6t6 vendus sans qu'aucune
commission ne soit pay6e.

Dans son action intent6e au sujet de l'art. 17(b),
le demandeur s'est associ6 comme codemandeur la
compagnie dont il est 'unique propri6taire, Sidney
Sears Real Estate Ltd., et a joint comme cod6fen-
deurs Tanenbaum et Downsview Meadows Ltd., la
compagnie formbe par suite de l'accord. Le juge de
premibre instance a rejet6 l'action A l'6gard de cette
dernibre compagnie de mime que la demande form6e
dans cette action par Sydney Sears Real Estate Ltd.
Il n'y a pas eu appel de ces d6cisions. Sears a eu
gain de cause contre Tanenbaum; le juge lui a
accord6 des dommages au montant de $24,200, h lui
6tre pay6s, en fiducie, au profit de Sydney Sears Real
Estate Ltd. La Cour d'appel a modifi6 ce jugement
et ordonn6 que Tanenbaum paie directement A
Sydney Sears Real Estate Ltd. la somme de $24,200.
Tanenbaum a appel6 A cette Cour.

Arr&t: L'appel doit 8tre accueilli et I'action re-
jetbe, les Juges Ritchie et Spence 6tant dissidents.

Les Juges Judson, Hall et Laskin: Une compagnie
contr6l~e par Tanenbaum est devenue propri6taire
de Downsview; les trois autres parties h l'accord en
pr6vision de la constitution d'une compagnie et leurs
repr~sentants se sont retir6s avant que qui ce soit
ne tente de faire mettre l'art. 17(b) A ex6cution. On
peut raisonnablement conclure, de ce qui est arriv6
par la suite, que les parties A l'accord ont renonc6
A ce qu'elles avaient arr8t6 en vertu de l'art. 17(b).

L'article 17(b) ne peut pas 8tre interpr6t6 comme
comportant des obligations divisibles, entre les
parties qui y ont souscrit, d'obtenir de Downsview
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the payments to Sears' real estate firm. It envisaged
a collective obligation, or one that it was open to
Sears to seek to enforce against his co-contractors
while asserting his own readiness and willingness.

The Court of Appeal's statement that specific
performance would not be ordered where the effect
would be to cause a third person to discharge an
obligation under an agreement to which it was not a
party, especially where that obligation was not one
assumed by the third party, was a proper view of the
case. The Court of Appeal's second ground for
denying specific performance, i.e., because it would
oblige Tanenbaum, in his capacity as president and
a director of Downsview, to vote or act in a par-
ticular way in a matter in which the company was
not involved, reinforced the above-stated view of the
nature of the obligation created by cl. 17(b).

The basis on which the Court of Appeal put
Tanenbaum's liability could not be accepted. Clause
17(b) did not imply a personal covenant by Tanen-
baum to pay Sear's firm.

Per Ritchie and Spence JJ., dissenting: There was
adequate and convincing evidence that the pre-in-
corporation agreement remained a valid and sub-
sisting agreement and that there was no abandon-
ment thereof. Contrary to the view of the Court of
Appeal, a personal covenant of Tanenbaum to pay
could not be substituted for the covenant set out in
cl. 17(b). The reasons given by the Court of Appeal
for concluding that Sears was barred from obtaining
a decree of specific performance were not accepted.

The appeal should be allowed only to the extent
of substituting for the order of the Court of Appeal
a declaration that cl. 17(b) is a binding contract
between the plaintiff Sears and the defendant Tanen-
baum, and directing that the said defendant specifi-
cally perform the said contract by causing Downs-
view to pay to Sydney Sears Real Estate Ltd. a sum
of $24,200.

[Beswick v. Beswick, [1968] A.C. 58; Ringuet v.

Bergeron, [1960] S.C.R. 672, considered.]

APPEAL from a judgment of the Court of
Appeal for Ontario', varying a judgment of
Stark J. Appeal allowed, Ritchie and Spence JJ.
dissenting.

qu'elle s'acquitte de la somme envers la soci6t6 im-
mobilibre de Sears. Cet article prdvoit une obligation
collective ou une obligation dont Sears pouvait re-
qu6rir l'ex6cution de ses cocontractants en affirmant
sa d6termination h l'exdcuter lui-meme.

La d6claration de la Cour d'appel qu'elle n'ordon-
nerait pas l'ex6cution directe si celle-ci avait pour
effet de faire remplir par un tiers une obligation
contract6e en vertu d'un accord auquel ce tiers n'a
pas 6t6 partie, spcialement si ce tiers n'a pas assume
cette obligation, est une opinion juste. Le second
motif auquel la Cour d'appel a eu recours pour re-
fuser 1'ex6cution directe, soit qu'elle obligerait Tanen-
baum h voter ou a se comporter, en tant que pr6si-
dent et administrateur de Downsview, d'une fagon
d6termin6e sur une question A laquelle la compagnie
n'a rien A voir, renforce l'opinion d6ji mentionnie
quant a la nature de l'obligation cr66e en vertu de
l'art. 17(b).

La base sur laquelle la Cour d'appel fait reposer
la responsabilit6 de Tanenbaum ne peut pas 8tre
admise. L'article 17(b) n'implique pas un engage-
ment personnel de la part de Tanenbaum de payer la
soci6t6 de Sears.

Les Juges Ritchie et Spence, dissidents: II y a une
preuve suffisante et convaincante que l'accord en
pr6vision de la constitution d'une compagnie est
valide et continue d'8tre en vigueur et qu'il n'a pas
6t6 abandonn6. Contrairement A l'opinion exprim6e
par la Cour d'appel, on ne peut substituer un en-
gagement personnel de la part de Tanenbaum de
payer a celui qu'exprime 'art. 17(b). Les motifs
invoqu6s par la Cour d'appel qui empicheraient
Sears d'obtenir une ordonnance d'ex6cution directe,
ne sont pas accept6s.

L'appel ne doit 6tre accueilli que pour substituer
A l'ordonnance de la Cour d'appel une d6claration
que l'art. 17(b) constitue un contrat obligatoire
entre le demandeur Sears et le d6fendeur Tanen-
baum, et pour ordonner que ledit d6fendeur ex&cute
en nature ledit contrat en faisant payer par Downs-
view A Sydney Sears Real Estate Ltd. la somme de
$24,200.

[Arrats examin6s: Beswick v. Beswick, [1968],
A.C. 58; Ringuet c. Bergeron, [1960] R.C.S. 672.]

APPEL d'un jugement de la Cour d'appel
d'Ontario', modifiant un jugement du Juge Stark.
Appel accueilli, les Juges Ritchie et Spence 6tant
dissidents.

111970] 1 O.R. 743, 9 D.L.R. (3d) 425.

[1972] 
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Sydney L. Robbins, Q.C., for the defendant,
appellant.

F. M. Catzman, Q.C., and M. A. Catzman, for
the plaintiff, respondent.

The judgment of Judson, Hall and Laskin JJ.
was delivered by

LASKIN J.-The focus of this appeal is the
proper construction and application of cl. 17(b)
of a pre-incorporation agreement of February
28, 1955, to which the plaintiff Sears and the de-
fendant Tanenbaum were parties. Two other per-
sons, Percy Wright and Erneice Shanoff, were
also parties to the agreement, but not to the litiga-
tion to which it gave rise. Clause 17(b) reads as
follows:

The parties hereto covenant and agree that on the
sale of each lot, whether sold by Sydney Sears Real
Estate Limited or not, they will cause the company
so to be incorporated to pay to Sydney Sears Real
Estate Limited, a selling commission of Fifty Dollars
($50.00) per lot.

In the events that happened (and to which I
will refer below), action on the clause was
brought on June 19, 1964. It was tried by Stark
J. on an amended statement of claim dated
April 7, 1967, and on a fresh statement of de-
fence dated May 18, 1967. Sears had joined as
co-plaintiff his wholly-owned corporation Sydney
Sears Real Estate Ltd.,.and he had named as co-
defendant Downsview Meadows Ltd., which was
the corporation brought into being under the
agreement. Stark J. dismissed the action against
this corporation, and also dismissed the claim in
the action made by Sydney Sears Real Estate Ltd.
No appeal was taken from these dismissals. Sears
succeeded. against Tanenbaum under a formal
order reading as follows:

2. AND THIS COURT DOTH FURTHER OR-
DER AND ADJUDGE that the plaintiff Sydney
Sears do recover from the defendant Max Tanen-
baum the sum of $24,200.00 in trust for Sydney
Sears Real Estate Ltd.

. Sydney L. Robbins, c.r., pour le d6fendeur,
appelant.

F. M. Catzman, c.r., et M. A. Catzman, pour
le demandeur, intim6.

Le jugement des Juges Judson, Hall et Laskin
a 6t6 rendu par

LE JUGE LASKIN-Le pr6sent pourvoi porte
principalement sur l'interpr6tation et 1'application
A donner a 1'art. 17(b) d'un accord en prevision
de la constitution d'une compagnie, portant la
date du 28 f6vrier 1955, auquel le demandeur
Sears et le d6fendeur Tanenbaum ont 6t6 parties.
Deux autres personnes, Percy Wright, et Erneice
Shanoff, ont aussi 6t6 signataires de cet accord,
mais ne sont pas parties au litige auquel il a
donn6 lieu. L'article 17(b) est le suivant:

[TRADUCTION] Les parties aux pr6sentes s'engagent
et s'obligent, lors de la vente de chaque lot, qu'elle
soit faite par l'entremise de Sydney Sears Real
Estate Limited ou non, a faire payer, par la com-
pagnie h constituer, h Sydney Sears Real Estate
Limited une commission de vente de cinquante
dollars ($50) par lot.

Au cours des 6v6nements qui ont suivi (et dont
je parlerai plus loin) on a intent6 une action au
sujet de cette clause, le 19 juin 1964. C'est le
Juge Stark qui a entendu l'affaire sur une
d6claration amend6e dat6e du 7 avril 1967 et une
nouvelle d6fense dat6e du 18 mai 1967. Sears
a associ6 comme codemandeur la compagnie dont
il est l'unique propri6taire, Sydney Sears Real
Estate Ltd., et joint comme cod6fenderesse
Downsview Meadows Ltd., la compagnie form6e
par suite de 1'accord. Le Juge Stark a rejet6
1'action A 1'6gard de cette dernibre compagnie de
mime que la demande form6e dans cette action
par Sydney Sears Real Estate Ltd. Il n'y a pas
eu appel de ces d6cisions. Sears a eu gain de
cause contre Tanenbaum; le jugement est le
suivant:

[TRADUCTION] 2. ET LA COUR DtCIDE ET OR-
DONNE DE PLUS que le demandeur, Sydney
Sears, recouvre du d6fendeur, Max Tanenbaum, la
somme de $24,200, en fiducie, pour le compte de
Sydney Sears Real Estate Ltd.
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The Ontario Court of Appeal varied this order
by substituting therefor paras. 2 and 2A in these
terms:

2. THIS COURT DOTH DECLARE that
clause 17 (b) of the agreement dated the 28th day
of February, 1955 referred to in paragraph 5 of the
amended statement of claim in this action is a bind-
ing contract between the plaintiff Sydney Sears and
the defendant Max Tanenbaum for the payment to
the plaintiff Sydney Sears Real Estate Limited of
the sum therein referred to, and that the same
ought to be specifically performed by the defendant
Max Tanenbaum and DOTH ORDER AND AD-
JUDGE THE SAME ACCORDINGLY.

2A. AND THIS COURT DOTH ORDER AND
ADJUDGE that the defendant Max Tanenbaum do
forthwith pay to the plaintiff Sydney Sears Real
Estate Limited the sum of $24,200.00.

Tanenbaum was thus held answerable in both
Courts but, as will appear more clearly after
reference to their respective reasons, upon differ-
ent theories of liability.

There is no dispute as to the amount of the judg-
ment if it is collectible from Tanenbaum person-
ally. It represents the prescribed fee under clause
17(b) for 484 lots of land which were sold by
Downsview after its incorporation on March 1,
1955, but in the main from 1962 until the date
of the action. These lots were from a tract of land
which was the substratum of the pre-incorpora-
tion agreement. Percy Wright owned the purchase
rights to the tract, and the arrangement between
the parties to the agreement was that the pro-
posed company would complete the purchase,
and that shares would be issued to the contracting
parties to represent their assigned portions of the
deal. Tanenbaum agreed to be the main financier
and to guarantee necessary bank loans, subject to
indemnification agreements from his co-contrac-
tors to the extent of their respective stakes.

The pre-incorporation agreement provided
that the proposed company would be capitalized
with both common and preference shares, the
latter to be issued to Tanenbaum in an amount
equivalent to the bank advance that he would

. La Cour d'appel d'Ontario a modifi6 ce juge-
ment en y substituant les paragraphes 2 et 2A
qui suivent:
[TRADUCTION] 2. LA COUR DECLARE que
l'article 17(b) de l'accord du 28 f6vrier 1955 dont
il est fait mention au paragraphe 5 de la d6claration
amend6e de la prbsente action constitue un contrat
obligatoire entre le demandeur Sydney Sears et le
d6fendeur Max Tanenbaum qui oblige A payer A la
demanderesse Sydney Sears Real Estate Limited la
somme y mentionn6e, et que le d6fendeur Max
Tanenbaum doit ex6cuter l'obligation mime et LA
COUR DtCIDE ET ORDONNE EN CONSt-
QUENCE.

2A. LA COUR DtCIDE ET ORDONNE que le
d6fendeur Max Tanenbaum paie sans d6lai a la de-
manderesse Sydney Sears Real Estate Limited la
somme de $24,200.

Tanenbaum a 6t6 jug6 responsable en premibre
instance et en appel mais, comme il ressortira
plus nettement apris une 6tude des motifs de
l'une et l'autre Cour, d'apris des thdories difff&
rentes de la responsabilit6.

Il n'y a pas de contestation sur le montant du
jugement, si ce montant est recouvrable de
Tanenbaum personnellement. 11 repr6sente la
r6tribution stipul6e en vertu de 1'art. 17(b) A
l'dgard de 484 lots vendus par Downsview depuis
la formation de cette compagnie, le ler mars
1955, mais surtout depuis 1962 jusqu'd l'institu-
tion de la pr6sente action. Ces lots proviennent
d'un terrain, qui est I'objet de l'accord qui a
prdc6dd la cr6ation de la compagnie. Percy
Wright d6tenait les droits d'achat de ce terrain et
I'entente des parties h l'accord 6tait que la
compagnie A former s'en porterait acqu6reur et
que des actions seraient 6mises aux parties selon
leur participation respective A l'affaire. Tanen-
baum s'engageait & en 6tre le principal bailleur
de fonds et A garantir le remboursement des
emprunts de banque n6cessaires, sous r6serve
d'ententes d'indemnisation de la part de ses
cosignataires jusqu'd concurrence de leur par-
ticipation.

L'accord pr6voyait que le capital-actions de la
compagnie se composerait d'actions ordinaires et
d'actions privil6gi6es, et que ces dernibres seraient
6mises A Tanenbaum jusqu'd concurrence du
montant du pr8t bancaire qu'il obtiendrait. (Les
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secure. (Clauses 5 and 18(a) of the agreement in
this behalf were in the language of clause 17(b),
in that the parties were to cause the proposed
company to issue the preference shares to Tanen-
baum. In similar language, clause 18(b) provided
for a mortgage to be given to Tanenbaum on the
land as collateral security for procuring the bank
advance.) There were to be 200,000 common
shares of no par value which were to be issued
in the following proportions:

Max Tanenbaum ....... 47%
Percy Wright ...... ........ 32%
Sydney Sears ...... ......... 16%
Erneice Shanoff ......... 5%

Sears paid Percy Wright $75,000 (the money did
not go to the company or to Tanenbaum) for his
participating interest, and 32,000 shares were
subsequently allotted to him at one cent each.
Proportionate allotments were made to the others.

The terms of the pre-incorporation agreement
respecting allotment of shares, the issue of prefer-
ence shares and a mortgage of the land to
Tanenbaum were carried out the week following
the incorporation of the company. The agreement
had provided in cl. 3 that "the parties hereto
shall cause the following persons to be elected
permanent directors of the company . . . as well
as officers [thereof]", and Max Tanenbaum,
Sydney Sears, David L. Shanoff and Stephen W.
Laughlin were named in the clause as president,
vice-president, treasurer and secretary respec-
tively. Shanoff, a solicitor, was the husband of
Erneice Shanoff, and Laughlin, also a solicitor
with whom Shanoff was associated, was the
nominee of Percy Wright. Clause 20 of the agree-
ment permitted such substitution in stating that
"each of the parties hereto may with the consent
of the other parties hereto, cause a nominee to
sit for them as a director and/or shareholder of
the company ... and to cause the said nominee
to hold the shares of any of the parties hereto in
trust." The original subscriptions for common
shares showed that Tanenbaum had his 94,000
distributed to himself (14,000) his wife
(30,000), his daughter (10,000) and his ac-
countant (40,000); that Percy Wright took his
allotment of 64,000 shares in the name of
Laughlin; and that of Mrs. Shanoff's allotment of

articles 5 et 18(a) de l'accord sont, sous ce rap-
port, dans les m~mes termes que 'art. 17(b) en
ce que les parties s'engagent A faire 6mettre les
actions priviligi6es h Tanenbaum par la com-
pagnie i former. En termes semblables, I'art.
18(b) prdvoit la concession d'une hypothbque
sur l'immeuble en faveur de Tanenbaum A titre
de sfiret6 additionnelle pour le prat bancaire.) Il
y aurait 200,000 actions ordinaires, sans valeur
nominale, A r6partir selon la distribution suivante:

Max Tanenbaum .... ........ 47%
Percy Wright .............. 32%
Sydney Sears ............... 16%
Erneice Shanoff ......... 5%

Sears a vers6 $75,000 h Percy Wright (ni la
compagnie, ni Tanenbaum n'ont touch6 cet
argent) en paiement de sa mise; 32,000 actions
lui ont par la suite 6t6 attribubes A un cent
chacune. Une r6partition proportionnelle a 6t6
faite aux autres.

On a ex6cut6 les dispositions de 1'accord au
sujet de la r6partition des actions, de l'6mission
d'actions priviligi6es et de l'hypothbque en
faveur de Tanenbaum au cours de la semaine qui
a suivi la cr6ation de la compagnie. L'article 3
de 1'accord pr6voit que: [TRADUCTION] <les
parties aux pr6sentes feront 61ire les personnes
suivantes comme administrateurs permanents . . .
et dirigeants de la compagnie>; suivent, dans
Particle, les noms de Max Tanenbaum, Sydney
Sears, David L. Shanoff et Stephen W. Laughlin
comme pr6sident, vice-pr6sident, tr6sorier et
secr6taire respectivement. Shanoff, un avocat, est
le mari d'Erneice Shanoff, et Laughlin, avocat
6galement, et associ6 de Shanoff, 6tait le repr6-
sentant de Percy Wright. L'article 20 de I'accord
permet une telle substitution, stipulant que
[TRADUCTION] achacune des parties aux pr6sentes
peut, moyennant l'approbation des autres parties,
faire en sorte qu'un repr6sentant sidge pour elle
comme administrateur ou actionnaire de la com-
pagnie . . . et faire d6tenir par ce reprisentant les
actions d'aucune des parties aux pr6sentes, en
fiducie>. Les premibres souscriptions d'actions
ordinaires montrent que Tanenbaum a fait r6-
partir ses 94,000 actions entre lui-mime
(14,000), sa femme (30,000), sa fille (10,000)
et son comptable (40,000); Percy Wright a requ
son lot de 64,000 actions au nom de Laughlin,
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10,000 shares one share was taken in her hus-
band's name and the balance in the name of a
family holding company. Sears held his 32,000
shares in his own name but for less than three
months. On May 20, 1955, he sold all but one
share to Keele Investments Ltd., a company in
which he had a small interest and which was in
fact incorporated to take over his 16 per cent
interest in Downsview; and he held the remaining
share as nominee and in trust for Keele.

Sears continued to be a director of Downsview
in his nominee capacity until July 6, 1964 (which
was after action brought) when Keele sold its
shares to Pinetree Investments Ltd., a company
in which Tanenbaum and members of his family
had interests. Pinetree became, for all practical
purposes, owner of Downsview by that date as a
result of a series of transactions reaching back
six years. Before Pinetree came into the picture
Tanenbaum had personally bought Wright's
shares; half were purchased in September, 1955,
and the remaining half in 1957. In 1958, Tanen-
baum, his wife and the accountant transferred
their holdings in Downsview to Pinetree, save for
one qualifying share retained by Tanenbaum. In
1959, Pinetree purchased the Shanoff holdings,
save as to the one share held by David Shanoff,
but it was transferred in 1960 to one Harold
Tanenbaum.

Both at the trial before Stark J. and in the
Ontario Court of Appeal, Sears advanced the
contention that Downsview was owned or con-
trolled by Tanenbaum personally. The trial judge
refused so to find, being of opinion that there
was no evidence that Tanenbaum owned or con-
trolled Pinetree. The Court of Appeal took a
different view, and, in my opinion, it could
properly find on the evidence that Tanenbaum
controlled Pinetree, and thus controlled Downs-
view. Whether this finding can provide a basis
for the judgment in appeal is what must now be
explored. In this connection, I propose, first, to
examine cl. 17(b) in the context of the agree-
ment of which it is a part, and then to review the
course of the litigation to which it is central.

et Mm
e Shanoff a regu le sien de 10,000 actions

au nom d'une compagnie de portefeuille familiale
A l'exception d'une action 6mise au nom de son
mari. Sears a d6tenu ses 32,000 actions de son
nom personnel, mais pendant moins de trois mois.
Le 20 mai 1955, il vendait toutes ses actions,
sauf une, h Keele Investments Ltd., une com-
pagnie dans laquelle il avait une participation
peu importante et qui, en r6alit6, avait 6t6 cr66e
pour absorber sa participation de 16 pour cent
dans Downsview; il a conserv6 l'action restante,
en fiducie, comme repr6sentant de Keele.

Sears est rest6 administrateur de Downsview en
qualit6 de personne d6sign6e jusqu'au 6 juillet
1964 (soit aprbs l'institution de la pr6sente
action), alors que Keele a vendu ses actions h
Pinetree Investments Ltd., une compagnie dont
Tanenbaum et les membres de sa famille 6taient
actionnaires. A ce moment-l, Pinetree est de-
venue, A toutes fins utiles, propri6taire de Downs-
view par suite d'une s6rie d'op6rations remontant
A plus de six ans. Avant que Pinetree n'inter-
vienne, Tanenbaum s'6tait personnellement port6
acqu6reur des actions de Wright, en ayant achet6
la moiti6 en septembre 1955 et I'autre moiti6 en
1957. En 1958, Tanenbaum, sa femme et son
comptable ont c6d6 leurs actions dans Downsview
A Pinetree, h 1'exception d'une action statutaire
retenue par Tanenbaum. En 1959, Pinetree a
achet6 les actions des Shanoff, h l'exception
d'une action retenue par David Shanoff mais
transport6e en 1960 a un certain Harold
Tanenbaum.

Tant en premiere instance, devant le Juge
Stark, qu'en Cour d'appel de l'Ontario, Sears a
soutenu que Tanenbaum personnellement con-
tr6lait Downsview ou en 6tait propri6taire. Le
juge de premibre instance a rejet6 cette con-
clusion, 6tant d'avis qu'on n'avait pas 6tabli que
Tanenbaum contr6lait Pinetree ou en 6tait
propri6taire. La Cour d'appel a 6t6 de l'avis
oppos6 et, selon moi, elle pouvait bien conclure,
d'aprbs la preuve, que Tanenbaum contr6lait
Pinetree et, partant, contr6lait Downsview. Que
cette conclusion puisse servir de fondement &
1'arrt d'appel est ce qui reste A examiner main-
tenant. A cet 6gard, je me propose d'abord
d'6tudier 'art. 17(b) dans le contexte de 1'accord
dont il fait partie, puis d'analyser le d6roulement
du litige dont il est le cceur.
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The pre-incorporation agreement was one by
which the parties bound themselves "to cause"
various things to be done by the company which
they were promoting. They were "to cause"
certain named persons to be directors and offi-
cers; "to cause" the issue of preference shares to
Tanenbaum; "to cause" the opening of a special
trust account to contain deposits made on the
sale of lots; "to cause" the company to use a
solicitor-approved form of agreement for the sale
of lots; "to cause" the granting of a mortgage to
Tanenbaum for procuring and guaranteeing a
bank loan; and by cl. 17(b) they were "to cause"
the company to pay the prescribed selling com-
mission to Sears' real estate firm. Clause 19 was
a general "residuary" provision as follows:

The parties hereto covenant and agree that they
will as Directors and/or Shareholders of the Com-
pany so to be incorporated, cause the said Company
so to be incorporated to do all things required to be
done by the said Company so to be incorporated
under the terms of this agreement. The parties hereto
moreover covenant and agree that they will deliver
such further and other assurances and documents
as may be required in order to effectuate more fully
the terms and intent of this agreement in every
respect.

The parties would discharge their reciprocal
promises by seeing to the incorporation of the
company and to the allotment of shares and to
the other things that were to be done by the
company as such. The only personal financial
obligation undertaken was by Tanenbaum with
respect to the procuring of a bank loan, and by
the others with respect to proportionate indemni-
fication of Tanenbaum if he should be called on
to honour his guarantee of the bank loan. In
fact, what the parties agreed to cause to be done
was substantially done through the incorporation
of Downsview and through approvals given and
resolutions passed at board of directors' meetings.
No steps were taken, however, to implement
cl. 17(b); there is no evidence to indicate that
Sears sought its implementation in the formative
period of the company's existence or that either
Tanenbaum or any of the others opposed its im-
plementation at that time. Despite the difficulties
that the company encountered in registering a

Par 1'accord pr6c6dant la constitution de la
compagnie, les parties s'obligeaient A faire faire
diff6rentes choses par la compagnie qu'ils cr6-
aient. Ils devaient faire nommer des personnes
d6termin6es comme administrateurs et dirigeants,
faire 6mettre des actions privil6gi6es A Tanen-
baum, faire ouvrir un compte sp6cial, en fiducie,
pour le d6p6t des acomptes sur les achats de ter-
rains, faire utiliser A la compagnie une formule
de convention en vue de la vente de terrains
approuv6e par un conseiller juridique, faire con-
sentir une hypothbque h Tanenbaum pour l'ob-
tention et la caution d'un prt bancaire. En vertu
de l'art. 17(b), ils devaient faire payer par la
compagnie h la soci6t6 immobilibre de Sears la
commission de vente stipulde. L'article 19 cons-
titue une disposition g6n6rale <<r6siduaire> dans
les termes suivants:
[TRADUCTION] Les parties aux pr6sentes s'engagent
et s'obligent a faire faire, titre d'administrateurs
ou d'actionnaires de la compagnie h former, tout ce
que ladite compagnie doit faire aux termes des
pr6sentes. Les parties aux pr6sentes s'engagent et
s'obligent de plus A fournir toutes autres assurances
et tous autres documents requis en vue de r6aliser
plus pleinement les termes et les buts des pr6sentes,
h tous 6gards.

Les parties devraient remplir leurs engage-
ments r6ciproques en veillant A la formation de
la compagnie, A la r6partition des actions et aux
choses que la compagnie elle-m~me devait faire.
La seule obligation financibre personnelle 6tait
celle de Tanenbaum d'obtenir un prt bancaire
et celle des autres parties de 1'indemniser au pro-
rata s'il 6tait appel6 A honorer le cautionnement
du pret bancaire. En r6alit6, ce que les parties
avaient promis de faire faire s'est r6alis6 dans
1'ensemble par la formation de la compagnie
Downsview et par les autorisations donnies et
les r6solutions adoptdes lors des r6unions du con-
seil d'administration. Rien cependant n'a 6t6 fait
pour donner effet A 1'art. 17(b); rien n'indique
que Sears ait cherch6 A le faire ex6cuter pendant
les premiers temps de la compagnie ou que
Tanenbaum ni personne d'autre s'y soit oppos6
A ce moment-1A. Malgr6 les difficult6s que la
compagnie a eprouvees A enregistrer un plan de
subdivision et A proc6der A la mise en valeur de
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plan of subdivision and in proceeding with the
development of the land, selling efforts were
made very early although many proved abortive.
It was not until 1962 that the project could move
forward, and in the interval Tanenbaum had been
obliged to provide considerable money.

Sears' evidence (the only other evidence was
that of Tanenbaum on discovery, read in as part
of the plaintiffs' case) was that it was after the
project became profitable that he spoke to Tanen-
baum about the implementation of cl. 17(b). A
letter or account of March 23, 1964, from Sears'
real estate firm addressed to Downsview c/o Max
Tanenbaum made a demand for $24,200 "as per
agreement dated February 28, 1955, Section
17(b), and as previously requested". This was
followed by a letter of April 24, 1964, from
Sears' solicitors, also addressed to Downsview,
c/o Max Tanenbaum, demanding payment of the
aforementioned sum. Sears testified that when he
discussed the matter with Tanenbaum the latter
had agreed to look into it and said that he would
take care of it. Tanenbaum's discovery evidence
contains a denial of any such personal commit-
ment. It was unnecessary to make any finding on
this conflicting evidence because, as counsel for
Sears candidly admitted, no claim was made
against Tanenbaum personally on the basis of any
undertaking to Sears subsequent to February 28,
1955.

The evidence by Sears also reveals that he
never proposed any resolution to have Downs-
view assume the commitment set out in cl. 17(b),
and that there is no minute or any other record
of his real estate firm and no auditors' report or
statement that indicates any contingent liability
of Downsview to that firm.

It is a reasonable inference, in the events that
happened, that the parties to the agreement of
February 28, 1955, abandoned what they had
agreed to under cl. 17(b). There were other
terms that went by the boards when some of the
original parties to the agreement and their
nominees dropped out of Downsview. For
example, agreements for the sale and purchase
of lots were to have Tanenbaum's and Wright's

l'immeuble, la compagnie de vente a eu lieu tris
tit, mais elle s'est av6r6e infructueuse dans
nombre de cas. Ce n'est qu'en 1962 que 1'affaire
a d6marr6; entre-temps Tanenbaum avait d6 y
engager des sommes importantes.

D'aprbs le t6moignage de Sears (le seul autre
t6moignage 6tant celui de Tanenbaum lors de
I'interrogatoire pr6alable, lu au procks comme
partie de la preuve du demandeur) c'est aprds
que I'entreprise fut devenue profitable qu'il a
parl6 A Tanenbaum de l'ex6cution de l'art. 17(b).
Une lettre ou 6tat de compte du 23 mars 1964,
de la part de la soci6t6 immobilibre de Sears,
adress6e A Downsview, a/s de Max Tanenbaum,
r6clame le paiement de la somme de $24,200
[TRADUCTION] <en vertu de la convention du 28
f6vrier 1955, article 17(b), et selon la demande
ant6rieure>. Cette lettre a 6t6 suivie d'une autre,
le 24 avril 1964, des avocats de Sears, adress6e
6galement A Downsview, a/s de Max Tanenbaum,
r6clamant le paiement de cette somme. Sears
affirme dans sa d6position que lorsqu'il a abord6
cette question avec Tanenbaum, ce dernier a
promis de s'en occuper. Le t6moignage de Tanen-
baum h l'interrogatoire pr6alable contient une
d6n6gation qu'il ait fait une telle promesse. Il n'y
avait pas lieu de se prononcer sur cette contra-
diction dans les t6moignages puisque, comme l'a
tout bonnement admis l'avocat de Sears, on
n'avait invoqu6 contre Tanenbaum personnelle-
ment aucune promesse que ce dernier aurait faite
& Sears aprbs le 28 f6vrier 1955.

La d6position de Sears r6vble 6galement qu'il
n'a jamais propos6 de r6solution visant A faire
assumer par Downsview l'engagement 6nonc6 h
l'art. 17(b) et qu'il n'existe ni procks-verbal, ni
autre 6crit de la soci6t6 immobilire de Sears, ni
rapport ou 6tat comptable qui t6moigne de
l'existence d'une cr6ance 6ventuelle exigible de
Downsview en faveur de cette soci6t6.

On peut raisonnablement conclure, de ce qui
est arriv6 par la suite, que les parties l'accord
du 28 f6vrier 1955 ont renonc6 & ce qu'elles
avaient arr8t6 en vertu de 1'art. 17(b). On a laiss6
tomber d'autres dispositions lorsque certaines
des parties A la convention et leurs repr6sentants
se sont retir6s de Downsview. Par exemple, les
conventions en vue de la vente et de l'achat de
terrains devaient 6tre approuvies par Tanenbaum
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approval and were then to be executed on behalf
of the company by Sears and Shanoff (cl. 15);
deposit moneys under such agreements were to
be held in trust by Sears and Shanoff (cl. 16).
When Wright, Sears and the Shanoffs sold their
interests, these clauses died. Again, the provision
in the agreement (cl. 3) that Tanenbaum, Sears,
Shanoff and Laughlin were to be elected perma-
nent directors had no lasting force; and Sears was
elected an officer after he had ceased to have any
beneficial interest.

If Sears' evidence be taken literally, the $50
per lot sold was not a commission to his firm but
rather a fee for him (directed by him to the firm)
for supplying the $75,000 which he paid to
Wright. I have no doubt that he could have in-
sisted on provision being made for payment
while remaining beneficially interested as a share-
holder of Downsview. In my view, on ceasing to
be so interested, he was no longer in a position
to force the implementation of cl. 17(b). Neither
of the remaining parties nor their nominees did
so; and if there was some scintilla of an obliga-
tion that survived the radical change in the own-
ership of Downsview's shares, there was no one
to enforce it. Keele Investments was never a
nominee of Sears; the reverse was the case.

Although the defendants in the action as
framed for trial pleaded the rescission of
cl. 17(b), the trial judge found that it was valid
and subsisting, and the judgment of the Court
of Appeal proceeded on that footing. The
amended statement of claim asserted that Sears
entered in the pre-incorporation agreement as
agent of, or alternatively as trustee for his real
estate firm. The prayer for relief was for (1) a
declaration that Tanenbaum was required to cause
Downsview to do what was necessary to have
Downsview pay the real estate firm; (2) an order
to this effect; and (3) in the alternative, damages
in the sum of $24,200. At the opening of the
trial Sears' counsel abandoned the contentions of
agency and trusteeship, and also stated that he
was not claiming damages for Sears personally,
having regard to the difficulty of proving any per-
sonal loss; rather, he was seeking specific per-
formance of cl. 17(b) at the suit of Sears,
through a direction that Tanenbaum carry out his

et Wright et ensuite sign6es par Sears et Shanoff
au nom de la compagnie (art. 15); Sears et
Shanoff devaient recevoir les acomptes en fiducie
(art. 16). Quand Wright, Sears et les Shanoff
ont c6d6 leurs actions, ces articles sont devenus
lettre morte. De mime, la disposition de l'accord
(art. 3) selon laquelle Tanenbaum, Sears, Sha-
noff et Laughlin seraient 6lus administrateurs
permanents n'est pas rest6e en vigueur; Sears a
6t6 6lu dirigeant aprbs qu'il eut cess6 d'avoir une
participation A titre personnel.

Si 1'on prend le t6moignage de Sears h la lettre,
la somme de $50 par lot vendu ne constitue pas
une commission A sa soci6t6, mais plut6t une r6-
tribution pour lui (avec indication de paiement A
sa soci6t6) pour avoir procur6 la somme de
$75,000 qu'il a vers6e A Wright. Je suis sfir qu'il
aurait pu exiger qu'on prenne les dispositions pour
faire le paiement pendant qu'il demeurait action-
naire de Downsview h titre personnel. A mon avis,
en cessant de I'8tre A ce titre, il n'6tait plus en me-
sure d'exiger l'ex6cution de l'art. 17(b). Ni les au-
tres parties, ni leurs personnes d6sign6es ne Pont
fait. M~me s'il restait la moindre obligation aprbs
les changements complets survenus quant a la pro-
pri6t6 du capital-actions de Downsview, personne
ne pouvait en exiger l'ex6cution. Keele Invest-
ments n'a, h aucun moment, 6t6 personne d6sign6e
de Sears; la situation 6tait l'inverse.

Bien que les d6fendeurs A Faction telle qu'elle
6tait form6e au moment du procks aient invoqu6
l'annulation de 'art. 17(b), le juge de premibre
instance a conclu que cet article est en vigueur
et I'arrt de la Cour d'appel a 6t6 rendu sur cette
base. La d6claration amend6e affirme que Sears a
sign6 1'accord comme mandataire ou, subsidiaire-
ment, comme fiduciaire de sa soci6t6 immobilibre.
L'action demande: (1) une d6claration que Tanen-
baum 6tait tenu de faire en sorte que Downsview
fasse le necessaire pour verser la somme A la
soci6t6 immobilibre, (2) une ordonnance a cette
fin, et subsidiairement (3) des dommages au mon-
tant de $24,200. Au d6but du procks, I'avocat de
Sears a abandonn6 les pr6tentions qu'il y a eu
mandat ou fiducie et d6clar6 qu'il ne deman-
derait pas de dommages en faveur de Sears
personnellement, 6tant donn6 la difficult6 d'6tablir
qu'il avait subi quelque prejudice personnel. II
demande plut6t I'ex6cution directe de l'art. 7(b),
i la diligence de Sears, par une ordonnance A
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covenant to cause Downsview to pay the real
estate firm and, in the alternative, that the Court,
in lieu of specific performance, order Tanenbaum
personally to pay damages for breach of that
covenant. At the conclusion of the plaintiffs' case
the defendants moved for a non-suit, electing to
call no evidence but their motion was denied.

The trial judge thought that the principle
reflected in Beswick v. Beswick2 was applicable
so as to entitle Sears to have his alleged contract
with Tanenbaum carried out. However, in view
of the finding that there was no evidence that
Tanenbaum controlled Downsview, the trial judge
concluded that a decree of specific performance
would not be enforceable, and that he should
therefore provide for alternative relief by way of
full damages against Tanenbaum personally,
such damages to be paid to Sears in trust for the
real estate firm.

I advert to the trial judge's conclusions because
the respondent Sears, by a cross-appeal, asked for
the restoration of the order at trial if this Court
should find the order of the Court of Appeal
untenable. I do not see how the trial judge could
hold that Sears was entitled to a decree of specific
performance (although it was not enforceable),
when the other parties to the agreement were not
before the Court and when it was clear that at
the time the agreement was made Tanenbaum did
not have the controlling voice in Downsview nor
(on Stark J.'s finding) did he have it at the time
of action brought. I do not read cl. 17(b) as in-
volving separately enforceable obligations of each
of the parties thereto to cause Downsview to pro-
vide for the payments to Sears' real estate firm. It
envisaged a collective obligation, or one that it
was open to Sears to seek to enforce against his
co-contractors while asserting his own readiness
and willingness. Holding this view, I am unable
to agree that the case was one for damages in
equity in lieu of specific performance; and cer-
tainly not damages against Tanenbaum for the
whole of amount claimed.

2 [1968] A.C. 58.

Tanenbaum de remplir son engagement de faire
en sorte que Downsview verse la somme A Ia
soci6t6 immobilibre, on subsidiairement, A d6faut
d'ex6cution directe, il demande que le tribunal
condamne Tanenbaum personnellement & des
dommages pour avoir manqu6 A cet engagement.
L'enqu8te du demandeur close, les d6fendeurs
ont demand6 le non-lieu choisissant de ne pas
offrir de preuve. Leur requite a 6t6 rejet6e.

Le juge de premibre instance a cru que le prin-
cipe traduit dans Beswick v. Beswick2, s'applique
de sorte que Sears pent exiger 1'ex6cution du
contrat qu'il dit exister entre lui et Tanenbaum.
Cependant, parce qu'il a estim6 qu'on n'avait pas
6tabli que Tanenbaum contr6lait Downsview, le
juge de premire instance a conclu qu'une ordon-
nance d'ex6cution directe ne serait pas ex~cutoire
et qu'il devait en cons6quence faire droit h Ia
demande subsidiaire en condamnant Tanenbaum
au plein montant des dommages, qu'il paierait a
Sears, en fiducie, au profit de la soci6t6 im-
mobilibre.

Je fais mention des conclusions du juge de
premibre instance parce que 1'intim6 Sears, en
appel incident, demande le r6tablissement du
jugement de premiere instance si la Cour conclut
que l'arrt de la Cour d'appel ne peut 6tre retenu.
Je ne vois pas comment le juge de premiere ins-
tance a pu conclure que Sears a droit A une
ordonnance d'ex6cution directe (mime si elle
n'6tait pas ex6cutoire) puisque les autres parties
A 1'accord ne sont pas parties h 1'action et que,
manifestement, Tanenbaum n'6tait pas maitre de
Downsview ni au moment de la signature de
I'accord, ni, (d'apris le Juge Stark), lors de
l'institution de Faction. Je n'interprite pas
I'art. 17(b) comme comportant des obligations
divisibles, entre les parties qui y ont souscrit,
d'obtenir de Downsview qu'elle s'acquitte de la
somme envers la soci6t6 immobilibre de Sears.
Cet article prdvoit une obligation collective ou
une obligation dont Sears pouvait requ6rir 1'ex6-
cution de ses cocontractants en affirmant sa
d6termination A 1'ex6cuter lui-meme. ttant de cet
avis, je ne puis admettre qu'il s'agisse d'une affaire
oi on peut condamner h des dommages en equity
au lieu de l'ex6cution directe; il n'y a certaine-
ment pas lieu de condamner Tanenbaum au plein
montant des dommages demand6s.

2 [1968] A.C. 58.
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The Court of Appeal took two different grounds
for concluding that specific performance could
not be granted. (Neither Downsview nor Sydney
Sears Real Estate Ltd. was before that Court).
First, it stated in its reasons that specific per-
formance would not be ordered where the effect
would be to cause a third person to discharge an
obligation under an agreement to which it was
not a party, especially where that obligation was
not one assumed by the third party. This view of
the case, a proper view in my opinion (and addi-
tional to the point already made as to defi-
ciency of parties, having regard to the nature of
the obligation under cl. 17(b)), distinguishes it
from Beswick v. Beswick.

That was simply a case where A agreed with
B to pay C, and not one where, as here, A, B, C
and D agreed among themselves to cause X to
pay Y, neither X nor Y being a party to the agree-
ment. The agreement in the present case was
concluded on the footing of the four parties
thereto being in a position to effectuate it. There
was no provision restricting any party from selling
his shares or obliging him to sell or offer them
first to the others; and the obligation to see that
the company committed itself to Sears' firm was
not one that passed to a transferee shareholder in
the absence of some indication in the agreement
or other evidence from which a novation could
reasonably be inferred against such a transferee.
There was no such indication or evidence here.
Clause 17(b), like the other provisions, was part
of the organizing scheme and was not a provision
that had a continuing rationale regardless of
changes in company ownership.

I need not consider what the situation would
have been if one of the parties other than Sears
had sold his interest, and then Sears had insisted
on the remaining three carrying out the commit-
ment. The fact is that he was first out, and be
was followed by two of the others before any
attempt was made to have cl. 17(b) imple-
mented.

As a second ground, the Court of Appeal re-
jected specific performance because it would

La Cour d'appel s'est appuyde sur deux motifs
distincts pour conclure qu'il ne pouvait y avoir
d'ordonnance d'ex6cution directe. (Ni Downs-
view, ni Sydney Sears Real Estate Ltd. n'6taient
parties A l'appel). Elle mentionne d'abord dans
ses motifs qu'elle n'ordonnerait pas l'ex~cution
directe si celle-ci avait pour effet de faire remplir
par un tiers une obligation contract6e en vertu
d'un accord auquel ce tiers n'a pas 6t6 partie,
spicialement si ce tiers n'a pas assum6 cette
obligation. Cette opinion sur l'affaire, opinion
juste h mon avis (et qui s'ajoute a l'observation
dbji faite au sujet de 1'absence de certains cocon-
tractants, compte tenu de la nature de l'obligation
qui fait l'objet de l'art. 17(b)), la diff6rencie de
Beswick v. Beswick.

Dans cette affaire-lk, A s'6tait simplement en-
gag6 envers B A effectuer un paiement h C; i ne
s'agissait pas, comme dans la pr6sente, du cas oil
A, B, C et D se sont engag6s entre eux h faire payer
Y par X, ni X ni Y n'6tant partie A 1'accord. Les
quatre parties, dans la pr6sente affaire, ont con-
tract6 en pr6sumant qu'elles 6taient en mesure de
remplir leur engagement. Aucune disposition ne
les empichait de vendre leurs actions ni ne les
obligeait A les vendre ou h les offrir d'abord aux
autres cocontractants. L'obligation de veiller h
ce que la compagnie s'engage envers la soci6t6
de Sears ne se transmettait pas A un cessionnaire
d'actions A d6faut d'indication dans 1'entente ou
d'autre 616ment de preuve qui puisse raisonnable-
ment permettre de conclure qu'il y a eu novation
a l'encontre du cessionnaire. II n'y a ni indication
ni 616ment de preuve en ce sens ici. L'article
17(b), comme les autres dispositions, fait partie
du plan de mise sur pied et ne constitue pas une
disposition dont la raison d'6tre est permanente
quels que soient les changements de d6tenteurs
du capital-actions.

Je n'ai pas besoin de m'arr8ter h ce qui
arriverait si, aprbs qu'un autre cocontractant
efit c6d6 sa participation, Sears avait exig6 des
cocontractants restants l'ex~cution de 1'engage-
ment. De fait, c'est lui qui s'est retir6 le premier,
puis il a t suivi de deux autres avant que qui
que ce soit ne tente de faire mettre l'art. 17(b)
A ex6cution.

Comme second motif, la Cour d'appel a refus6
l'ex6cution directe parce qu'elle obligerait Tanen-
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oblige Tanenbaum, in his capacity as president
and a director of Downsview, to vote or act in a
particular way in a matter in which the company
was not involved. The company owed no money
either to Sears or to his real estate firm, and there
was the possibility of a conflict of interest as
between Tanenbaum's personal position and his
duty as chief officer of the company. The Court
of Appeal referred to the judgment of this Court
in Ringuet v. Bergeron3 in support of the fore-
going. In the view I take, I do not find it neces-
sary to determine whether the principles consid-
ered in Ringuet v. Bergeron have any application
here. I would observe, however, that this second
ground taken by the Court of Appeal for denying
specific performance reinforces the view that I
have formed of the nature of the obligation
created by cl. 17(b).

Having regard to considerations that I have
canvassed, the claim of Sears as framed and as
pursued should fail. However, the Court of
Appeal put Tanenbaum's liability on another
basis which I set out in its own words:

Nevertheless, if the matter were to end with re-
fusal of specific performance as prayed, appellant
who has achieved a position of control over the
defendant company to the exclusion of respondent
and the other parties to the agreement of 28th Febru-
ary, 1955, would be permitted to take the benefits
of that agreement while refusing to honour his own
contractual obligation under it; such a result is not
only unjust but fails to give business efficacy to the
contract between appellant and respondent. In the
circumstances, the obligation of appellant under
cl. 17 should be treated as his personal covenant to
pay. So viewed, appellant is in breach of the coven-
ant and all of the relevant parties being before the
Court, judgment should go against appellant in re-
spondent's favour decreeing payment by appellant to
Sears Limited.

I cannot accept the premises upon which this
conclusion is founded because they do not accord
with the facts in the record, nor do I think that
the language of cl. 17(b) involves by implication
a personal covenant by Tanenbaum to pay Sears'
firm.

There was nothing sinister in the way Tanen-
baum gained control of Downsview. The other

3 [1960] S.C.R. 672.

baum A voter ou h se comporter, en tant que
pr6sident et administrateur de Downsview, d'une
fagon d6terminde sur une question A laquelle la
compagnie n'a rien A voir. La compagnie ne
devait rien A Sears ni A sa soci6t6 immobilibre et
il y avait possibilit6 de conflit d'int6r~ts entre la
situation personnelle de Tanenbaum et son devoir
comme dirigeant principal de la compagnie. La
Cour d'appel mentionne I'arrt de cette Cour dans
Ringuet c. Bergeron3 , A 1'appui de ce qui pr6chde.
A mon avis, il n'est pas n6cessaire de savoir si
les principes invoqu6s dans Ringuet c. Bergeron
s'appliquent au cas pr6sent. Je ferais remarquer
cependant que ce second motif auquel la Cour
d'appel a eu recours pour refuser l'ex6cution
directe renforce l'opinion a laquelle je suis arriv6
quant A la nature de l'obligation cr66e en vertu
de 1'art. 17(b).

En raison des motifs que j'ai examin6s, la
demande de Sears pr6sent6e et poursuivie comme
elle I'a 6t6 doit 6tre rejet6e. Toutefois, la Cour
d'appel fait reposer la responsabilit6 de Tanen-
baum sur une autre base, que j'6nonce en me
servant des termes m~mes utilis6s par elle:
[TRADUCTION] Nanmoins, si le refus d'accorder
I'ex6cution directe demand6e mettait fin h I'affaire,
I'appelant, qui a pris le contrble de la compagnie
d6fenderesse A l'exclusion de l'intim6 et des autres
parties a l'accord du 28 f6vrier 1955, se trouverait A
jouir des avantages de cet accord tout en refusant de
remplir l'obligation qu'il y a contract6e; un tel r6-
sultat est non seulement injuste, mais emp&he le
contrat intervenu entre l'appelant et l'intim6 d'tre
conforme aux principes des affaires. Dans les circon-
stances, l'obligation contract6e par 1'appelant en
vertu de l'art. 17(b) devrait Stre trait6e comme un
engagement personnel de sa part de payer. Si on le
considbre ainsi, I'appelant a manqu6 A cet engage-
ment et, tous les int6ress6s 6tant parties a l'action, il
devrait y avoir jugement contre l'appelant, en faveur
de l'intim6, ordonnant h 1'appelant de payer une
somme A Sears Limited.
Je ne puis admettre les pr6misses de cette con-
clusion parce qu'elles ne concordent pas avec les
faits au dossier et je ne suis pas non plus d'avis
que les termes de l'art. 17(b) impliquent un en-
gagement personnel de la part de Tanenbaum de
payer la soci6t6 de Sears.

Il n'y a rien de mal h la fagon dont Tanenbaum
a acquis le contr6le de Downsview. Les autres

- [1960] R.C.S. 672.
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parties sold their interests and there is nothing to
show that they did so other than willingly.
Tanenbaum did not take any benefits under the
pre-incorporation agreement that were not his
due, and this was equally so with his co-contrac-
tors. The contractual obligation which it is said
that he refused to honour was one that his co-
contractors must have equally dishonoured (and
this includes Sears during the time he had a bene-
ficial interest), assuming that it survived until
their sell-out of their Downsview holdings. The
fact is that there was no contract between Sears
and Tanenbaum alone. The language of the Court
of Appeal suggests that there was, but it could
only be so on the basis of a novation resulting
from Tanenbaum's acquisition of control of
Downsview and his assumption of a personal
obligation to Sears to redeem the collective obli-
gations stipulated in cl. 17(b). There is no evi-
dence for such a conclusion and no claim was
advanced on such a theory. Of course, if the
theory was supportable, there would be every
reason to consider the applicability of the prin-
ciple in Beswick v. Beswick.

There was evidence that Sears and his firm
helped in the sales of some of the lots, bringing
offers which were in some cases accepted. No
separate claim was made based on such services,
and in so far as a right to compensation exists
nothing in these reasons militates against the right
of Sears' firm to pursue it.

I would allow the appeal, set aside the judg-
ments below and dismiss the action. Tanenbaum
is entitled to costs throughout.

The judgment of Ritchie and Spence JJ. was
delivered by

SPENCE J. (dissenting)-This is an appeal
from the judgment of the Court of Appeal for
Ontario pronounced on December 22, 1969. By
that judgment, the Court of Appeal varied the
judgment of Stark J. pronounced after trial on
June 10, 1968.

Stark J. had granted to the plaintiff, the re-
spondent Sydney Sears in this Court, damages in
the amount of $24,200 which was to be paid to
the said Sydney Sears in trust for Sydney Sears

contractants ont c6d6 leurs participations et rien
n'indique qu'ils l'ont fait autrement que de fagon
volontaire. Tanenbaum n'a retir6 de l'accord
aucun avantage indu, et il en va de m~me de ses
cocontractants. L'obligation contractuelle que
Tanenbaum est cens6 avoir refus6 de remplir
est une obligation A laquelle ses cocontractants
auraient 6galement manqu6 (y compris Sears
pendant qu'il 6tait actionnaire A titre personnel),
en supposant qu'elle ait subsist6 jusqu'A la vente
de leurs actions de Downsview. En r6alit6, il
n'y a pas eu de contrat entre Sears et Tanenbaum
seuls. Le texte de la d6cision de la Cour d'appel
laisse entendre qu'il y en a eu un, ce qui ne peut
6tre vrai que s'il y a eu novation du fait de
l'acquisition par Tanenbaum du contrble de
Downsview et de 1'acceptation par lui d'une
obligation personnelle envers Sears d'6teindre les
obligations collectives cr66es par 'art. 17(b). La
preuve n'autorise pas cette conclusion et la de-
mande ne s'appuie nullement sur une thborie de
ce genre. Evidemment, si cette th6orie 6tait sou-
tenable, il y aurait tout a fait lieu de s'arr~ter &
1'applicabilit6 du principe de Beswick v. Beswick.

On a 6tabli que Sears et sa soci6t6 ont par-
ticip6 A la vente de certains lots en amenant des
offres d'achat dont quelques-unes furent accep-
t6es. On n'a pas fait valoir de r6clamation
distincte en raison de ces services, mais pour
autant qu'il existe un droit A une rdtribution, rien
dans les pr6sents motifs ne milite contre le droit
de la soci6t6 de Sears d'en poursuivre le paiement.

Je suis d'avis d'accueillir l'appel, d'infirmer les
jugements de premiere instance et d'appel et de
rejeter l'action. Tanenbaum a droit aux d6pens
en toutes les Cours.

Le jugement des Juges Ritchie et Spence a 6t6
rendu par

LE JUGE SPENCE (dissident)-Le pourvoi est
A l'encontre d'un arrft de la Cour d'appel de
l'Ontario prononc6 le 22 d6cembre 1969. Par cet
arr8t, la Cour d'appel a modifi6 le jugement du
Juge Stark rendu aprbs 1'audition le 10 juin 1968.

Le Juge Stark avait accord6 au demandeur
Sydney Sears, l'intim6 en cette Cour, des doin-
mages au montant de $24,200, a 8tre pay6s audit
Sydney Sears, en fiducie, au profit de Sydney
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Real Estate Limited. The Court of Appeal varied
this judgment to provide for a declaration in the
following terms:

2. THIS COURT DOTH DECLARE that
clause 17 (b) of the agreement dated the 28th day
of February, 1955 referred to in paragraph 5 of the
amended statement of claim in this action is a bind-
ing contract between the plaintiff Sydney Sears and
the defendant Max Tanenbaum for the payment to
the plaintiff Sydney Sears Real Estate Limited of
the sum therein referred to, and that the same ought
to be specifically performed by the defendant Max
Tanenbaum and DOTH ORDER AND ADJUDGE
THE SAME ACCORDINGLY.

2A. AND THIS COURT DOTH ORDER AND
ADJUDGE that the defendant Max Tanenbaum do
forthwith pay to the plaintiff Sydney Sears Real
Estate Limited the sum of $24,200.00.

On this appeal, I have had the advantage of
reading the reasons of my brother Laskin and
therefore I will not repeat an outline of the facts
adopting those outlined by my brother Laskin
except where I desire to emphasize the said facts
in some particular. I regret, however, I cannot
agree with my brother Laskin's disposition of
the appeal.

The learned trial judge concluded his judgment
with the statement:

In my view, although the plaintiff Sydney Sears
is entitled to a decree for specific performance of
the agreement such a decree would not be enforce-
able. The majority of the shares of this company,
according to the evidence, are not owned by the
defendant Max Tanenbaum nor is there any evidence
that he is in control of them. Therefore, as in the
Beswick case this is a proper situation for alternative
relief by way of damages in the sum of $24,200.
These damages should be payable by the defendant
Max Tanenbaum to the plaintiff Sydney Sears in
trust for Sydney Sears Real Estate Limited.

Brooke J.A., giving judgment for the Court of
Appeal for Ontario said:

The learned trial judge was of the view that there
is no evidence as to the actual distribution of the
shares of Pinetree Investments Limited. However,
having regard to all of the evidence, I am forced
to the conclusion that the learned trial judge erred
in this respect and should have found that on the
balance of probabilities appellant controlled Pine-

Sears Real Estate Limited. La Cour d'appel a
modifi6 ce jugement, y attachant la d6claration
suivante:
[TRADUCTION] 2. LA COUR DECLARE que
l'article 17(b) de l'accord du 28 f6vrier 1955 dont
il est fait mention au paragraphe 5 de la declaration
amend6e de la pr6sente action constitue un contrat
obligatoire entre le demandeur Sydney Sears et le
d6fendeur Max Tanenbaum qui oblige A payer A la
demanderesse Sydney Sears Real Estate Limited la
somme y mentionnie, et que le d6fendeur Max
Tanenbaum doit ex&cuter l'obligation m8me et LA
COUR DtCIDE ET ORDONNE EN CONSf.-
QUENCE.

2A. ET CETTE COUR DECIDE ET OR-
DONNE que le d6fendeur Max Tanenbaum paie
sans d6lai h la demanderesse Sydney Sears Real
Estate Limited la somme de $24,200.00.

J'ai eu l'avantage de lire les motifs de jugement
de mon coll6gue le Juge Laskin dans ce pourvoi;
par cons6quent, je ne reprendrai pas le r6sum6
des faits mais j'adopterai celui qu'en a fait mon
colligue le Juge Laskin, sauf lorque je voudrai
souligner certains aspects particuliers de ces faits.
Toutefois, je regrette de ne pouvoir 6tre d'accord
avec mon coll~gue sur la fagon dont le pourvoi
doit 6tre d6cid6.

Le savant juge de premiere instance a conclu
son jugement ainsi:
[TRADUCTION] A mon avis, bien que le demandeur
Sydney Sears ait droit h une ordonnance d'ex6cution
directe de l'accord, cette ordonnance ne serait pas
ex6cutoire. D'aprbs la preuve, la majorit6 des
actions de cette compagnie n'appartient pas au d6-
fendeur Max Tanenbaum et il n'est pas prouv6 qu'il
la contr6le. Par cons6quent, comme dans l'affaire
Beswick, il s'agit ici d'un cas oit un redressement
subsidiaire par voie de dommages au montant de
$24,200 est justifi6. Le montant de ces dommages de-
vrait 6tre pay6 par le d6fendeur Max Tanenbaum
au demandeur Sydney Sears, en fiducie, pour le b6n6-
fice de Sydney Sears Real Estate Limited.

Le juge d'appel Brooke, en rendant jugement au
nom de la Cour d'appel de l'Ontario, a dit ceci:
[TRADUCTION] Le savant juge de premibre instance
est d'avis qu'il n'existe aucune preuve quant A la
r6partition de fait des actions de Pinetree Invest-
ments Limited. Toutefois, eu 6gard A l'ensemble de
la preuve, je dois conclure que le savant juge de
premibre instance a commis une erreur a ce sujet et
aurait dai conclure que d'aprbs la pr6pond6rance des
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tree Investments Limited whether the shares of the
company stood in his name or in the names of mem-
bers of his family; I think upon a consideration of
all of the evidence no other conclusion is realistic.

Brooke J. A., however, despite this finding, was
of the view that a decree for specific performance
of the covenant set out in cl. 17(b) of the pre-
incorporation agreement could not be granted for
two specific reasons: firstly, that the effect of such
a decree was to obtain payment from the defend-
ant company, that is, from Downsview Meadows
Limited, even though that company had not been
a party to the pre-incorporation agreement and
never assumed any obligation to pay, and,
secondly, because specific performance would not
lie to cause an officer or director of a company
to vote in a particular manner in a matter in
which the company was not really involved.

To come to its judgment, the Court of Appeal
made two basic findings, firstly, it accepted the
finding of the learned trial judge that the pre-
incorporation agreement remained a valid and
subsisting agreement and that there had been no
abandonment thereof. Brooke J.A., in giving the
reasons for the Court of Appeal, said:

By his judgment the learned trial judge held there
was a valid and subsisting agreement between the
respondent [here appellant] and appellant [here re-
spondent] Sydney Sears and that while respondent
was entitled to a decree of specific performance such
a decree could not be enforceable...

I am of the opinion that such a finding has
adequate and convincing basis in the evidence. I
need not recite all the different acts taken by the
parties which were in accordance with the agree-
ment; they have already been referred to in the
judgments below, but I do stress the fact that
although the respondent Sydney Sears transferred
all but one of his 32,000 shares to Keele Invest-
ments Limited on May 20, 1955, that is, imme-
diately upon the issuance of the shares to him,
the appellant Max Tanenbaum, many months
later, required the respondent Sydney Sears and
not Keele Investments Ltd. to indemnify him
against his liability to the bank for financing up
to the 16 per cent of the shares which had been

probabilitis, I'appelant avait le contrble de Pinetree
Investments Limited, que les actions de la compagnie
aient 6t6 A son nom ou au nom de membres de sa
famille; aprbs examen de 1'ensemble de la preuve,
je crois que c'est la seule conclusion logique.

Toutefois, malgr6 cette conclusion, le Juge
d'appel Brooke est d'avis qu'il est impossible
d'accorder une ordonnance d'ex6cution directe de
1'obligation 6nonc6e A 1'art. 17(b) de 1'accord
pr6c6dant la constitution d'une compagnie pour
deux raisons pr6cises: d'abord, la cons6quence
d'une telle ordonnance serait de faire payer la
compagnie d6fenderesse, Downsview Meadows
Limited, m~me si cette compagnie n'6tait pas
partie h I'accord ni n'avait jamais assum6 quel-
que obligation que ce soit de payer; puis, parce
qu'il ne peut y avoir d'ex6cution directe pour
forcer un administrateur ou un dirigeant de com-
pagnie A voter d'une fagon d6termin6e sur une
question A laquelle la compagnie n'a, de fait, rien
A voir.

La d6cision de la Cour d'appel repose sur deux
constatations fondamentales. D'abord, la Cour a
fait sienne la conclusion du juge de premi&e in-
stance que l'accord est valide et continue d'8tre
en vigueur et qu'il n'a pas 6t6 abandonn6. Le
Juge d'appel Brooke, qui a rendu les motifs de
jugement de la Cour d'appel, dit ceci:
[TRADUCTION] Par sa d6cision, le savant juge de
premibre instance a conclu qu'un accord valide sub-
siste entre l'intim6 (1'appelant en cette Cour) et
I'appelant Sydney Sears (1'intimb en cette Cour) et
que bien que l'intim6 ait droit h une ordonnance
d'ex6cution directe, une telle ordonnance ne serait pas
ex~cutoire.

Je suis d'avis qu'une telle conclusion est
6tayde par une preuve suffisante et convaincante.
Je n'ai pas besoin d'6numbrer tous les actes que
les parties ont faits en ex6cution de 1'accord; ils
ont d6ji 6t6 mentionn6s dans les jugements de
premiere instance et d'appel. Je souligne cepen-
dant le fait que bien que 1'intim6 Sydney Sears
ait c6d6 les 32,000 actions qu'il avait, sauf une,
a Keele Investments Limited, le 20 mai 1955,
soit imm6diatement apris les avoir reques, l'ap-
pelant Max Tanenbaum a exig6 de l'intim6 Sydney
Sears, et non de Keele Investments Ltd., plusieurs
mois plus tard, qu'il l'indemnise de ses engage-
ments envers la banque A 1'6gard du financement
A concurrence de la part de 16 pour cent des
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issued to Sydney Sears. And again, when it be-
came necessary to expend about $500,000 in the
installation of a sewer and water system before
Downsview Meadows Ltd. could obtain an ap-
proval of its plan of subdivision, the appellant
advanced such a sum, which has subsequently
been repaid, and again, relying on the provisions
of the agreement, called upon the respondent
Sydney Sears to indemnify him to the extent of
Sears' original interest. This occurred years after
Sears had conveyed his shares to Keele Invest-
ments Ltd.

In both cases, it is apparent that the appellant
was relying on cl. 8 of the pre-incorporation
agreement. I therefore accept the finding that this
pre-incorporation agreement, despite the varia-
tions as to the officers of Downsview Meadows
Ltd. who were elected from time to time when
the share transfers to which I shall refer here-
after took place, was a subsisting agreement up to
the time of the issuance of the writ in this action.

The second basic finding of the Court of
Appeal was that which I have recited above, that
on the balance of probabilities the appellant
Tanenbaum controlled Pinetree Investments Lim-
ited whether the shares of the company stood in
his name or in the name of members of his
family.

Since Pinetree Investments Ltd., as of July 6,
1964, held 189,997 shares of Downsview
Meadows Ltd. and the other shareholders were,
respectively, the appellant Max Tanenbaum, his
son, and his nominee Lou Fruitman, holding one
share each, and Minda Feldman, a daughter of
the appellant Max Tanenbaum, holding 10,000
shares, there can be no doubt that the appellant
Max Tanenbaum, by his control of Pinetree In-
vestments Ltd. and his control of the few shares
of Downsview Meadows Ltd. held by other than
the said Pinetree Investments Ltd., had complete
and absolute control of the common shares of
Downsview Meadows Ltd.

It would appear, therefore, that unless the
respondent Sydney Sears was barred by either or
both of the reasons referred to by Brooke J.A.
in giving his reasons for judgment for the Court
of Appeal for Ontario, the said respondent should

actions qui avait 6t6 6mise au nom de Sydney
Sears. D'autre part, quand il a fallu consacrer
$500,000 A l'aminagement d'un r6seau d'aque-
ducs et d'6gouts avant que Downsview Meadows
Ltd. puisse obtenir 1'approbation de son plan de
subdivision, c'est I'appelant qui a avanc6 cette
somme, rembours6e par la suite, et de nouveau
c'est encore A l'intim6 Sydney Sears que 1'appelant
a fait appel, en invoquant les dispositions de
1'accord, pour que l'intim6 1'indemnise en pro-
portion de la part initiale de Sydney Sears. Cela
s'est pass6 des annies aprbs que Sears eut c6d6
ses actions A Keele Investments Ltd.

II est clair que, dans les deux cas, l'appelant
s'appuyait sur l'art. 8 de l'accord. J'accepte
donc la conclusion que cet accord, malgr6 les
changements quant aux dirigeants de Downsview
Meadows Ltd. 6lus h une 6poque ou 1'autre
lorsque les transferts d'actions dont je reparlerai
plus loin ont eu lieu, a subsist6 jusqu'au moment
de la ddlivrance du bref en la pr6sente action.

La seconde conclusion fondamentale de la
Cour d'appel est celle que j'ai d6ji mentionnie,
soit que, d'aprbs la pr6pond6rance des probabili-
t6s, 1'appelant Tanenbaum contr6lait Pinetree
Investments Limited, que les actions de cette
compagnie fussent inscrites A son nom ou A celui
de personnes de sa famille.

Puisque Pinetree Investments Ltd. d6tenait,
le 6 juillet 1964, 189,997 actions de Downsview
Meadows Ltd. et que les autres actionnaires
6taient, respectivement, l'appelant Max Tanen-
baum, son fils et Lou Fruitman, son repr6sentant,
d6tenant une action chacun, et Minda Feldman,
la fille de Max Tanenbaum, d6tenant 10,000
actions, il n'y a aucun doute que l'appelant Max
Tanenbaum, du fait qu'il contr6lait Pinetree In-
vestments Ltd. et les quelques actions de Downs-
view Ltd. qui appartenaient A d'autres que Pine-
tree Investments Ltd., avait le contr6le complet
et absolu des actions ordinaires de Downsview
Meadows Ltd.

II parait donc qu'd moins que l'intim6 Sydney
Sears n'en soit priv6 pour l'un on l'autre ou l'un
et 1'autre des motifs mentionn6s par le Juge
d'appel Brooke dans les motifs de jugement qu'il
a prononc6s au nom de la Cour d'appel
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be entitled to a decree for specific performance
of the covenant in cl. 17(b) of the pre-incorpora-
tion agreement. In his reasons giving the judg-
ment for the Court of Appeal for Ontario, Brooke
J.A., having concluded that the respondent was
so barred, found that in the circumstances the
obligation of the appellant Max ranenbaum
under the said cl. 17(b) should be treated as his
personal covenant to pay and that so viewed the
appellant was in breach of the covenant and all
the relevant parties being before the Court
judgment should go against the appellant in
favour of the respondent Sears decreeing payment
by the appellant to Sydney Sears Real Estate Ltd.
My difficulty with such a determination is that
cl. 17(b) of the pre-incorporation agreement,
which reads:

17. (b) The parties hereto covenant and agree
that on the sale of each lot, whether sold by Sydney
Sears Real Estate Limited or not, they will cause
the Company so to be incorporated to pay to Sydney
Sears Real Estate Limited, a selling commission of
Fifty Dollars ($50.00) per lot.

does not contain any such personal covenant by
the appellant Max Tanenbaum to pay Sydney
Sears Real Estate Ltd. and despite the fact that
to so interpret the covenant would attain an
equitable result I do not think that a Court is
entitled to take a clause in plain words in an agree-
ment under seal and interpret that clause to give
rise to a personal covenant not contained in the
clause. The clause is one of many in the agree-
ment, as my brother Laskin has pointed out,
whereby the covenators agreed to cause "the
company", that is, Downsview Meadows Ltd., to
do something, and, in my view, any further ex-
tension of the duty on the covenantors under that
clause is not justified. It is true that after many
vicissitudes the venture carried out by the parties
through the agency of Downsview Meadows Ltd.
turned out to be a highly successful one but if
perchance Downsview Meadows Ltd. had be-
come insolvent no matter how many lots had
been sold in the meantime how could it be said
that under cl. 17(b) the appellant or any of the
other covenantors were under a duty to pay Sydney
Sears Real Estate Ltd. a commission of $50 per
lot. With respect, therefore, I cannot agree with
the view of Brooke J.A. that this personal cove-

d'Ontario, il devrait avoir droit & une ordonnance
d'ex6cution directe de l'obligation cr66e &
I'art. 17(b) de 1'accord. Dans ses motifs, aprbs
avoir conclu que l'intim6 6tait priv6 de ce droit,
le Juge d'appel Brooke a jug6 que, dans le
pr6sent cas, il fallait consid6rer l'obligation de
Tanenbaum en vertu de l'art. 17(b) comme un
engagement personnel de sa part de payer. Si on
la considbre ainsi, l'appelant a manqu6 A cet en-
gagement et, tous les int6ress6s 6tant parties h
l'action, il devrait y avoir jugement contre
1'appelant, en faveur de 1'intim6, ordonnant que
la somme soit pay6e par l'appelant h Sydney
Sears Real Estate Ltd. L'obstacle que je vois a
cette solution est que l'art. 17(b), libeil6 comme
ceci:

[TRADUCTION] 17. (b) Les parties aux pr6sentes
s'engagent et s'obligent, lors de la vente de chaque lot,
qu'elle soit faite par l'entremise de Sydney Sears
Real Estate Limited ou non, a faire payer, par la
compagnie A constituer, h Sydney Sears Real Estate
Limited une commission de vente de cinquante dol-
lars ($50) par lot.
ne comporte aucun engagement personnel de la
sorte de la part de Max Tanenbaum de payer
Sydney Sears Real Estate Ltd. M~me si inter-
pr~ter I'engagement de cette fagon serait lui
donner un effet en <equity>, je ne crois pas
qu'une cour puisse interpr6ter une clause d'un
contrat scell6, r6dig6e en termes clairs, de fagon
A donner lieu A un engagement personnel que
cette clause n'exprime pas. Par cet article comme
par plusieurs autres de 1'accord, ainsi que le
souligne mon collbgue le Juge Laskin, les cocon-
tractants ont convenu de faire faire par <la com-
pagnies, c'est-h-dire Downsview Meadows Ltd.,
certaines choses, et, A mon avis, toute extension
des obligations des cocontractants en vertu de cet
article est injustifi6e. C'est un fait qu'aprbs bien
des vicissitudes, 1'entreprise mont6e par les
parties par l'interm6diaire de Downsview
Meadows Ltd. s'est av6r6e trbs profitable, mais
si par hasard Downsview Meadows Ltd. 6tait
devenue insolvable, peu importe le nombre de
lots vendus jusque-4, comment aurait-on pu dire
qu'en vertu de l'art. 17(b) 1'appelant ou n'importe
lequel des autres contractants aurait 6t6 oblig6
de payer une commission de $50 par lot A Sydney
Sears Realty Ltd.? Je dois dire, respectueusement,
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nant can be substituted for the covenant set out
in the said cl. 17(b).

However, in my view, this does not dispose of
the appeal. I turn to examine the two reasons
upon which Brooke J.A. based his opinion that
specific performance of the covenant in cl. 17(b)
of the pre-incorporation agreement could not be
decreed. The first of those was that the effect of
such a decree was to obtain payment from
Downsview Meadows Ltd. although it was not a
party to the agreement and never assumed any
obligation to pay. With respect, I do not consider
this is a valid bar to the plaintiff obtaining a
decree for specific performance. The authority
which Brooke J.A. cites, Fry on Specific Per-
formance, 6th ed., at pp. 466-7, deals with cases
in which a husband has entered into a contract
to sell the estate of his wife and then fails to
obtain her consent thereto. In my view, cases of
that type do not govern a situation such as the
present. Here, the various signators to the pre-
incorporation agreement, i.e., the appellant Max
Tanenbaum, the respondent Sydney Sears, Percy
Wright and Erneice Shanoff, agreed under seal to
do many things which need not be listed here
and to cause many other things to be done by a
company which they agreed to form. That com-
pany was Downsview Meadows Ltd. By cl. 17(b)
of the said agreement, which was dated February
28, 1955, these said signators agreed to cause
Downsview Meadows Ltd. to pay to Sydney Sears
Real Estate Ltd. a selling commission of $50 per
lot. The agreement was under seal and, therefore,
the respondent Sydney Sears need not prove con-
sideration but, in fact, the respondent Sydney
Sears and Sydney Sears Real Estate Ltd. did,
both before the incorporation of Downsview
Meadows Ltd. and after that incorporation, per-
form a great variety of such services and if con-
sideration were necessary certainly consideration
has been proved.

By a series of transactions between the various
signators and their nominees and companies
which they controlled, which transactions
stretched from May 20, 1955, to July 6, 1964,
all of the shares of Downsview Meadows Ltd.
have come into the hands of the appellant Max

que je ne puis donc souscrire h l'avis du Juge
d'appel Brooke, soit que l'on puisse substituer
cet engagement personnel h celui qu'exprime
l'art. 17(b).

A mon avis, cela ne rigle cependant pas le sort
du pourvoi. J'examinerai les deux motifs sur
lesquels le Juge d'appel Brooke fonde son avis
qu'il ne peut y avoir d'ordonnance d'ex6cution
directe de l'obligation stipul6e h l'art. 17(b) de
1'accord. Le premier de ces motifs est que le
r6sultat d'une telle ordonnance serait de faire
payer Downsview Meadows Ltd. bien qu'elle n'ait
pas 6t6 partie A l'accord et n'ait jamais assum6
aucune obligation de payer. Je dois dire respec-
tueusement que je ne considbre pas cela comme un
obstacle r6el A ce que le demandeur obtienne une
ordonnance d'ex6cution directe. L'ouvrage que cite
le Juge d'appel Brooke, soit Fry on Specific Per-
formance, 6e 6d., pp. 466 et 467, parle d'affaires
oil le mad, aprbs s'8tre engag6 h vendre la
propri6t6 de sa femme, est incapable d'obtenir
le consentement de cette dernibre h la vente. A
mon avis, les affaires de ce genre ne r6solvent
pas une situation semblable A celle-ci. Ici, les
diff6rents signataires de l'accord, soit l'appelant
Max Tanenbaum, l'intim6 Sydney Sears, Percy
Wright et Erneice Shanoff, se sont engag6s, par
contrat scell6, h faire diff6rentes choses qu'il est
inutile d'6num6rer ici et h en faire bien d'autres
par une compagnie qu'ils convenaient de cr6er.
Cette compagnie c'est Downsview Meadows Ltd.
En vertu de l'art. 17(b) de ce contrat, dat6 du
28 f6vrier 1955, ces signataires s'engageaient A
faire payer par Downsview Meadows Ltd. h
Sydney Sears Real Estate Ltd. une commission
de vente de $50 par lot. Il s'agit d'un contrat
scell6 et, en cons6quence, l'intim6 Sydney Sears
n'a pas h 6tablir la prestation d'une contre-valeur
mais, en fait, l'intim6 Sydney Sears et Sydney
Sears Real Estate Ltd. ont, tant avant qu'apris
la formation de la compagnie, rendu nombre de
ces services et s'il fallait qu'il y ait eu contre-
valeur, on en a certainement fait la preuve.

A la suite d'une s6rie d'op6rations survenues
dans l'intervalle du 20 mai 1955 au 6 juillet
1964, entre les cocontractants, leurs repr6sentants
et les compagnies qu'ils contr6laient, toutes les
actions de Downsview Meadows Ltd. ont 6t6
acquises par 1'appelant Max Tanenbaum, les
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Tanenbaum, members of his family, or Pinetree
Investments Ltd., which he controls and of which
he is, with the exception of qualifying shares, the
sole shareholder. Therefore, there can be no
question that the covenant which was originally
a joint covenant by four persons can now be per-
formed by one person, the respondent Max
Tanenbaum. Fry on Specific Performance, 6th ed.,
in para. 990 at p. 463, states:

990. But in contracts positive and not conditional,
the incapacity of the defendant to perform his part
of the contract, whilst it furnishes no answer to an
action for damages, affords a ground of defence
against specific performance. This contention does
not, like that in the case of conditional contracts,
rest upon the nature or terms of te contracts, nor,
like that grounded on the capacity of the plaintiff
to perform his part, rest upon any principle of
justice that operates in favour of the defendant, but
is based upon the necessity of the case arising out
of the nature of the relief sought.

In this case, there is no impossibility of per-
formance. As I have said, Downsview Meadows
Ltd. received consideration. There is nothing im-
proper in decreeing specific performance by the
person who now alone has the power to perform
of a covenant to cause that company to make the
payment intended by all the original signators
including, of course, the appellant.

The second reason advanced by Brooke J. A.
as a bar to a decree of specific performance is
that such a remedy will not lie to cause an officer
or director of a company to vote in a particular
manner in a matter in which the company is not
really involved. I am of the opinion, of course,
that in this particular the company Downsview
Meadows Ltd. was deeply involved. The agree-
ment was an agreement for the incorporation of
that company and to determine the distribution of
the shares of that company and the direction of
its efforts.

The respondent Sydney Sears had been instru-
mental, perhaps chiefly instrumental, in obtaining
the asset, this great block of land, which it was
intended would be the source of the profits of the
company to be incorporated.

I am in agreement with counsel for the appel-
lant when he submitted that what was intended
by cl. 17(b) of the said agreement was that $50
per lot was to be segregated from the profits of

membres de sa famille on par Pinetree Invest-
ments Ltd., que Max Tanenbaum contr6le et
dont il est, A 1'exception des d6tenteurs d'actions
statutaires, le seul actionnaire. Il n'y a done pas
de doute qu'une seule personne, I'appelant Max
Tanenbaum, peut maintenant remplir l'engage-
ment souscrit a l'origine conjointement par quatre
personnes. Dans Fry on Specific Performance, 6e
6d., par. 990, p. 463, on lit:
[TRADUCTION] 990. Cependant dans les contrats in-
conditionnels, l'impossible pour le d6fendeur
d'ex6cuter son obligation en vertu du contrat, tout
en n'6tant pas une d6fense h une action en dom-
mages, est un moyen de d6fense A un recours en
ex6cution directe. Cette affirmation ne se fonde pas,
comme dans le cas des contrats conditionnels, sur la
nature ou les termes du contrat, ni, comme dans
ceux qui tiennent h la possibilit6 du demandeur de
remplir son obligation, sur un principe de justice
qui joue en faveur du d6fendeur, mais sur les con-
traintes inh6rentes A la nature du recours demand6.

Dans la pr6sente affaire, il n'y a pas impossi-
bilit6 d'ex6cution. Je l'ai d6jA dit, Downsview
Meadows Ltd. a regu une contre-valeur. IL n'y a
rien d'incorrect A ordonner 1'ex6cution directe par
celui qui est le seul A pouvoir remplir un engage-
ment de faire effectuer par cette compagnie le paie-
ment voulu par tous les premiers cocontractants, y
compris, 6videmment, l'appelant lui-meme.

Le second motif invoqu6 par le Juge d'appel
Brooke comme obstacle A une ordonnance d'ex6-
cution directe est qu'il ne saurait y avoir lieu h
un tel recours pour forcer un administrateur ou
un dirigeant d'une compagnie A voter d'une fagon
d6termin6e sur une question A laquelle la com-
pagnie n'a vraiment rien a voir. Je suis d'avis,
bien sfir, qu'A cet 6gard la compagnie Downsview
Meadows Ltd. 6tait concern6e dans une grande
mesure. L'accord a 6t6 fait en vue de la formation
de cette compagnie et pour d6terminer la r6parti-
tion de son capital et la direction de ses affaires.

C'est A l'intim6 Sydney Sears, peut-8tre surtout
A lui, qu'on devait de pouvoir se procurer la
propri6t6, ce grand terrain qui, espirait-on, serait
A l'origine des b6n6fices de la compagnie A
former.

J'accepte la pritention de l'avocat de l'appelant
qui soutient que ce qu'on a voulu faire par I'art.
17(b) de 1'accord c'est de distraire $50 par lot
vendu des b6n6fices de la compagnie et de les
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the company first to go to Sears Real Estate Ltd.,
as a prior charge, and that thereafter the various
signators would divide the profits in accordance
with their holding of the shares in the company.

When various persons agree that they shall
cause a company which is to be formed to per-
form certain acts their agreement should be inter-
preted to mean that they will vote the shares
which are allotted to them to carry out that pur-
pose. Judson J., in the very authority cited by
Brooke J.A., Ringuet v. Bergeron4 , characterized
such agreement at p. 684 in these words:

There is nothing illegal or contrary to public order
in an agreement for achieving these purposes. Share-
holders have the right to combine their interests
and voting powers to secure such control of a com-
pany and to ensure that the company will be man-
aged by certain persons in a certain manner. This is
a well-known, normal and legal contract and one
which is frequently encountered in current practice
and it makes no difference whether the objects
sought are to be achieved by means of an agree-
ment such as this or a voting trust.

I, therefore, am not ready to accept this second
reason as being one which would bar the re-
spondent Sydney Sears from obtaining a decree
for specific performance. That A is entitled to a
decree for specific performance of a covenant
made by B in an agreement with A that B should
pay C a specific amount of money is firmly estab-
lished now after Beswick v. Beswick5 . I adopt the
words of Lord Upjohn at p. 98:

It is in such common sense and practical ways
that equity comes to the aid of the common law and
it is sufficiently flexible to meet and satisfy the justice
of the case in the many different circumstances that
arise from time to time.

That no case precisely in point has been found
is, to use the words of Kerwin J., as he then was,
in Gray v. Cameron et al.6 , at p. 404, "no insur-
mountable objection".

For these reasons, I would allow the appeal
only to the extent of substituting for the order of
the Court of Appeal for Ontario a declaration
that cl. 17(b) of the agreement dated February

4[1960] S.C.R. 672.
r [1968] A.C. 58.
* [1950] S.C.R. 401.

payer h Sears Real Estate Ltd., par priorit6, et
ensuite de diviser les b6n6fices entre les signa-
taires selon leur participation dans le capital de
la compagnie.

Lorsque plusieurs personnes conviennent de
faire faire certaines choses A une compagnie A
former, leur accord doit s'interpr6ter comme signi-
fiant qu'elles exerceront le droit de vote attach6
aux actions qu'elles d6tiennent de fagon A r6aliser
cet engagement. Dans l'arrt meme que cite le
Juge d'appel Brooke, Ringuet c. Bergeron4 , le
Juge Judson caract6rise un tel accord de la fagon
suivante (p. 684):
[TRADUCTION] Il n'y a rien d'illigal ou de contraire
h l'ordre public dans un accord A ces fins. Les
actionnaires ont le droit de r6unir leurs participations
et leurs droits de vote en vue d'acqu6rir un tel con-
trble d'une compagnie et de s'assurer que des per-
sonnes d6termin6es administreront la compagnie
d'une fagon d6terminde. C'est un contrat bien connu,
normal et 16gal qui se voit souvent en pratique et il
n'y a pas de diff6rence que l'on prochde pour arriver
A cette fin par un accord comme celui-ci, ou une
convention de vote comportant fiducie (voting trust).

Je ne puis donc accepter que ce second motif
emp~che l'intim6 Sydney Sears d'obtenir une or-
donnance d'ex6cution directe. Le fait que A a
droit a une ordonnance d'ex6cution directe d'une
promesse de B faite A A de payer A C une somme
d6terminde est maintenant certain depuis Beswick
v. Beswick5 . Je souscris A ce que dit lord Upjohn
(p. 98):

[TRADUCTION] L'equity vient h l'aide de la common
law avec tant de bon sens et de fagon si pratique et
elle est assez souple pour r6pondre aux exigences de
la justice selon les circonstances d'une affaire A
l'autre.

Qu'on n'ait pas trouv6 de pr6c6dent sur ce
point pr6cis n'est pas, pour employer l'expression
du Juge Kerwin (alors juge puin6) dans Gray c.
Cameron et al.6, A la p. 404, eun obstacle insur-
montable>.

Pour ces motifs, je suis d'avis de n'accueillir le
pourvoi que pour substituer A l'ordonnance de la
Cour d'appel de l'Ontario une d6claration que
1'art. 17(b) de l'accord du 28 f6vrier 1955, in-

' [1960] R.C.S. 672.
r [1968] A.C. 58.
* [1950] R.C.S. 401.
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28, 1955, referred to in para. 5 of the amended
statement of claim in this connection, is a binding
contract between the plaintiff Sydney Sears and
the defendant Max Tanenbaum, and directing
that the said defendant Max Tanenbaum, here
appellant, specifically perform the said contract
by causing Downsview Meadows Ltd. to pay to
the respondent Sydney Sears Real Estate Ltd. a
sum of $24,200. The parties have agreed
throughout the litigation that the latter amount
represents a proper calculation of the so-called
commission dealt with in cl. 17(b).

I have not considered in these reasons the de-
velopment revealed upon the hearing of the
appeal and set out in the affidavit of Leonard
Rubenstein. It would appear that long after June
19, 1964, when the writ in the action was issued,
and June 10, 1968, when judgment was given
after trial, i.e., on February 27, 1969, at a general
meeting of Downsview Meadows Ltd., an agree-
ment was approved to amalgamate that company
with four other companies and that thereafter on
February 28, 1969, letters patent of amalgama-
tion were granted by the Provincial Secretary of
the Province of Ontario. In my view, the matter
must be judged as of the date of the issuance of
the writ and subsequent dealings by Downsview
Meadows Ltd. or its shareholder Pinetree Invest-
ments Ltd., which again is solely controlled by
the appellant Max Tanenbaum, cannot affect the
situation.

Although in these reasons I materially altered
the order of the Court of Appeal for Ontario, the
net result of the disposition of the appeal is still
in favour of the respondent Sydney Sears and
there is nothing in the material to indicate that
he will not recover the full benefit of such
judgment.

I, therefore, believe that the respondent has
had substantive success in this Court and is en-
titled to the costs of this appeal as well as the
costs awarded to him by the judgments below.

Appeal allowed; action dismissed with costs,
RITCHIE and SPENCE JJ. dissenting.

Solicitors for the defendant, appellant: Robins
and Robins, Toronto.

Solicitors for the plaintiff, respondent: Catz-
man and Wahl, Toronto.

voqu6 au par. 5 de la d6claration amend6e en la
pr6sente action, constitue un contrat obligatoire
entre le demandeur Sydney Sears et le d6fendeur
Max Tanenbaum, appelant ici, et pour ordonner
que ledit d6fendeur Max Tanenbaum ex6cute en
nature ledit contrat en faisant payer par Downs-
view Meadows Ltd. h l'intim6e Sydney Sears Real
Estate Ltd. la somme de $24,200. Les parties
ont admis pendant tout le litige que cette dernidre
somme repr6sente un calcul juste de la pr6tendue
commission dont il est question A 1'art. 17(b).

Je n'ai pas tenu compte dans ces motifs du fait
nouveau riv6l6 A I'audition du pourvoi et men-
tionn6 dans la d6claration sous serment de
Leonard Rubenstein. II appert que bien aprbs le
19 juin 1964, date de la d6livrance du bref, et
le 10 juin 1968, date du jugement de premibre
instance, soit le 27 f6vrier 1969, lors d'une as-
sembl6e gin6rale de Downsview Meadows Limi-
ted, on a approuv6 la fusion de cette compagnie
avec quatre autres et que, par la suite, le 28 f6vrier
1969, le Secr6taire provincial de l'Ontario a d6-
livr6 les lettres patentes de fusion. A mon avis,
il faut juger l'affaire la date de la d6livrance du
bref et les actes post6rieurs de Downsview
Meadows Ltd. ou de son actionnaire, Pinetree In-
vestments Ltd., qui, encore une fois, 6tait con-
tr6l6e uniquement par l'appelant Max Tanen-
baum, ne peuvent rien changer h la situation.

Bien que, dans les pr6sents motifs, j'aie apport6
une importante modification h l'ordonnance de la
Cour d'appel de 1'Ontario, la d6cision du pour-
voi, en d6finitive, reste en faveur de l'intim6
Sydney Sears et rien ici n'indique qu'il ne retirera
pas tout le profit de cette d6cision.

Je crois donc que l'intim6 a eu, dans 1'ensemble,
gain de cause en cette Cour et qu'il a droit aux
d6pens du present pourvoi aussi bien qu'aux d6-
pens adjug6s en sa faveur par les jugements de
premiere instance et d'appel.

Appel accueilli; action rejetge avec ddpens, les
JUGEs RITCHIE et SPENCE itant dissidents.

Procureurs du ddfendeur, appelant: Robins et
Robins, Toronto.

Procureurs du demandeur, intimd: Catzman et
Wahl, Toronto.
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Ida Armilda Cull (Defendant) Appellant;

and

Canadian Superior Oil Ltd. (Plaintiff)
Respondent.

1971: March 19; 1971: April 27.

Present: Abbott, Martland, Judson, Hall and
Laskin JJ.

ON APPEAL TROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Mines and minerals-Petroleum and natural gas
lease-Right of lessee, having commenced to drill
prior to expiration of primary term, to drill well to
completion-Added provision for continuance if
production obtained-Whether production must
commence immediately upon completion of drilling
operations.

The respondent lessee commenced drilling a well
on certain leased lands before the expiration of the
primary term of the lease and shortly after such
expiration the well was completed. Although the
well was then capable of producing oil, the flow was
shut off because there was no equipment ready to
treat and store the production. Some days later,
following the erection and installation of facilities
to treat and save the oil, the well was reopened and
put into production. Thereafter, subject to the
monthly quota allowable under the regulations of the
Oil and Gas Conservation Board, there was con-
tinuous production and the royalties payable in con-
nection therewith were received by the appellant
lessor.

The respondent filed a caveat against the leased
lands, under the provisions of The Land Titles Act,
giving notice of the interest which it claimed therein.
The appellant gave notice, under the Act, requiring
removal of the caveat, unless proceedings were
launched by the respondent to substantiate its in-
terest. An action was then brought seeking a declara-
tion that the lease was good, valid and subsisting.
The appellant, by her defence, claimed that the
lease had expired.

While the trial judge found that the lease had
terminated, he found that the appellant was estopped
from raising this contention by reason of her execu-
tion of an amending agreement. On appeal, the
Court of Appeal disagreed with the trial judge as
to his finding with regard to termination of the

Ida Armilda Cull (Difenderesse) Appelante;

et

Canadian Superior Oil Ltd. (Demanderesse)
Intimde.

1971: le 18 mars; 1971: le 27 avril.

Pr6sents: Les Juges Abbott, Martland, Judson, Hall
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPREME D'ALBERTA

Mines et minerais-Bail du droit d'exploitation
du p6trole et du gaz naturel-Locataire ayant com-
menc le forage avant l'expiration du terme initial-
Droit du locataire de le terminer-Disposition addi-
tionnelle relative L la prolongation lorsqu'il y a eu
extraction-Il n'est pas ndcessaire que la production
commence immdiatement apris la fin des travaux
de forage.

L'intim6e a commenc6 h forer un puits sur un
terrain lou6 avant l'expiration du terme initial du
bail et le forage s'est termin6 peu de temps apris
cette expiration. Bien que le puits pouvait alors pro-
duire de l'huile, il a 6t6 ferm6 parce qu'aucun
6quipement n'6tait disponible pour traiter et em-
magasiner les substances extraites. Quelques jours
plus tard, le puits a 6t6 ouvert de nouveau et a 6t6
mis en exploitation, l'6quipement requis pour traiter
et emmagasiner l'huile ayant 6t6 construit et install6.
Par la suite, sous reserve de la production mensuelle
autoris6e en vertu des rkglements du Oil and Gas
Conservation Board, I'extraction s'est faite de fagon
continuelle et les redevances payables A cet 6gard
ont 6t6 reques par l'appelante, le locateur.

En vertu du Land Titles Act, l'intim6e a d6pos6
un caveat contre les terrains, lou6s, donnant avis
du droit qu'elle all6guait y avoir. En vertu de cette
m8me Loi, l'appelante a donn6 avis qu'elle de-
mandait la radiation du caveat A moins que l'intimbe
n'engage des proc6dures en vue de faire valoir son
droit. Une action fut alors institude, demandant une
d6claration que le bail est valide et en vigueur. Dans
sa d6fense, I'appelante alligue que le bail est expir6.

Quoique le juge de premibre instance ait conclu
que le bail avait expir6, it a jug6 que l'appelante
6tait irrecevable A soulever ce moyen parce qu'elle
avait sign6 une entente modificative. La Cour d'appel
n'a pas partag6 l'avis du juge de premiere instance
quant A l'expiration du bail et, par cons6quent, elle
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lease, and, accordingly, they found it unnecessary
to deal with the finding on estoppel. The appellant
then appealed to this Court.

Held: The appeal should be dismissed.

The lease was never terminated and was a good,
valid and subsisting contract.

The provisions of cl. 12 of the lease gave to the
respondent the right, having commenced to drill a
well, prior to the expiration of the primary term of
the lease, to drill that well to completion with
reasonable diligence and dispatch. This it did. At
that point, cl. 12 went on to provide that if oil or
gas should be found in paying quantities the lease
should continue. This was a provision for continu-
ance of the lease beyond the date of completion if
the required condition was met, as it was here, i.e.,
the finding of oil or gas in paying quantities.

The remainder of cl. 12 said that the lease
"shall ... be in force with like effect as if such well
had been completed within the term of years herein
first mentioned" (i.e., within the primary term). The
position of the respondent, under the terms of the
lease, had it completed a well capable of producing
oil in paying quantities within the primary term,
would have been that, if the well were put into pro-
duction, the lease would continue for so long after
the primary term as oil was produced from the
leased land.

Clause 2, which defined the term of the lease,
extended the lease after the primary term for as long
as drilling operations were being conducted under
the authority of cl. 12 and also "during the pro-
duction of oil, gas or other mineral resulting there-
from." This was not construed to mean that, in
order to extend the lease during such production, the
production must commence immediately upon the
completion of drilling operations. It was sufficient
if, following completion of the well, production was
obtained from it with reasonable diligence and
dispatch.

Canadian Superior Oil of California, Ltd. v.
Kanstrup et al., [1965] S.C.R. 92; Canadian Superior
Oil Ltd. et al. v. Hambly, [1970] S.C.R. 932, dis-
tinguished.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', dismissing
an appeal from a judgment of Sinclair J. Appeal
dismissed.

1 (1970), 75 W.W.R. 606, 16 D.L.R. (3d) 709.

n'a pas jug6 n6cessaire de traiter de la question d'une
fin de non-recevoir. L'appelante a interjet6 appel A
cette Cour.

Arrdt: L'appel doit Stre rejet6.

Le bail n'a jamais expir6 et il est valide et en
vigueur.

La clause 12 du bail accorde h l'intimbe, si elle
commence h forer un puits avant I'expiration du
terme initial du bail, le droit de terminer le forage
du puits avec diligence raisonnable. C'est ce qu'elle
a fait. La clause 12 pr6voit alors que si de l'huile
ou du gaz sont d6couverts en quantitis rentables le
bail demeurera en vigueur. C'est lh une disposition
destin6e h prolonger le bail au-delM de la date A
laquelle le puits est termin6 lorsque la condition re-
quise est remplie, comme elle l'a &6t en l'espice, soit
lorsqu'il y a d6couverte d'huile ou de gaz en quantit6s
rentables.

D'apris le reste de la cl. 12, le bail ademeu-
rera ... en vigueur comme si le forage de ce puits
s'6tait termin6 au cours de la p6riode stipul6e ci-
dessus> (soit au cours du terme initial). La posi-
tion de l'intim6e, en vertu du bail, si elle avait
termin6 un puits pouvant produire de l'huile en
quantit6s rentables au cours du terme initial, aurait
6t6 la suivante: si le puits avait 6t6 mis en exploita-
tion, le bail se serait prolong6 aussi longtemps apris
le terme initial que de l'huile aurait 6t6 extraite du
terrain lou6.

Par la clause 2, qui d6finit la dur6e du bail, celui-
ci se prolonge apris le terme initial pendant tout
le temps que des travaux de forage sont faits en
conformit6 de la cl. 12 et, 6galement, <pendant la
production d'huile, de gaz ou autre substance
minbrale en d6coulant.> On ne doit pas interpr6ter
ces termes comme signifiant que la production, pour
qu'elle puisse prolonger le bail pendant qu'elle est
en cours, doit commencer imm6diatement aprbs la
fin des travaux de forage. Il suffit qu'une production
soit obtenue avec diligence raisonnable, une fois le
puits termin6.

Distinction avec: Canadian Superior Oil of Cali-
fornia, Ltd. c. Kanstrup et al. [1965] R.C.S. 92;
Canadian Superior Oil Ltd. et al. c. Hambly, [1970]
R.C.S. 932.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme d'Alberta', rejetant un appel
d'un jugement du Juge Sinclair. Appel rejet6.

1 (1970), 75 W.W.R. 606, 16 D.L.R. (3d) 709.
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R. A. McLennan and J. W. K. Shortreed,
Q.C., for the defendant, appellant.

D. 0. Sabey and J. P. Peacock, for the plain-
tiff, respondent.

The judgment of the Court was delivered by

MARTLAND J.-The issue to be determined in
this appeal is as to the validity of a petroleum and
natural gas lease, dated December 30, 1947,
granted by the appellant to the respondent. It was
made in respect of the North West Quarter of
Section 17, Township 39, Range 26, West of the
4th Meridian, in the Province of Alberta, subject
to certain specified exceptions, and a portion of
the South Half of that Section. The lease was for
a primary term of ten years, and the relevant
portions provided:

1. Lessor in consideration of $306.00 of lawful
money of Canada, the receipt of which is acknowl-
edged by Lessor and the covenants and agreements
hereinafter contained, has granted, demised, leased
and let and by these presents does grant, demise,
lease and let exclusively unto the Lessee for the pur-
pose and with the exclusive right of drilling wells,
operating for and producing therefrom oil, gas, cas-
inghead gas, casinghead gasoline and related hydro-
carbons, the right to pull any and all casing with
rights of way and easements for passage over and
upon and across said land and for laying pipelines,
telephone, telegraph and power lines, tanks, power
houses, stations, gasoline plants, ponds, roadways
and fixtures and structures for producing, saving,
treating, and caring for such products and housing
and boarding employees and any and all other
rights and privileges necessary, incident to or con-
venient for the economical operation on said land
for the production of oil, gas, casinghead gas,
casinghead gasoline and related hydrocarbons and
erection of structures thereon to produce, save,
treat, and take care of said products, all that certain
tract of land described as: ...

2. Subject to the other provisions herein contained
this lease shall be for a term of ten years from this
date (called "primary term") and as long thereafter
as oil, gas or other mineral is produced from the
said land hereunder, or as long thereafter as Lessee

R. A. McLennan et J. W. K. Shortreed, c.r.,
pour la d6fenderesse, appelante.

D. 0. Sabey et J. P. Peacock, pour la deman-
deresse, intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND---La question A d6cider
dans le pr6sent appel porte sur la validit6 d'un
bail du droit d'exploitation du p6trole et du gaz
naturel dat6 du 30 d6cembre 1947, accord6 par
I'appelante h I'intime. Ce bail met en cause le
quart nord-ouest de la section 17, dans le 39L
canton et le 26e rang A l'ouest du 4e m6ridien,
dans la province de l'Alberta, sous r6serve de cer-
taines exceptions pr6cises, et une partie de la
moiti6 sud de cette section. Le bail est pour une
p6riode initiale de dix ans; les dispositions per-
tinentes de celui-ci sont les suivantes:
[TRADUCTION] 1. Moyennant la somme de $306.00,
en monnaie 16gale du Canada, que le locateur recon-
nait avoir reque, et les engagements et conventions
ci-apris 6nonc6s, le locateur a accord6, c6d6 & bail,
lou6 et donn6 en location et par les pr6sentes ac-
corde, cede A bail, loue et donne en location
exclusivement au locataire, en vue de forer des
puits, de les exploiter et d'en faire extraire de l'huile,
du gaz, du gaz de p6trole, de l'essence naturelle et
des hydrocarbures connexes, avec droits exclusifs
h cet 6gard et avec le droit de r6cup6rer tout tubage
et les droits et servitudes permettant de passer sur,
par-dessus et A travers ledit terrain et d'installer des
pipe-lines, des lignes t6l6phoniques, t6l6graphiques
et d'6nergie, des r6servoirs, usines de force motrice,
stations, usines de d6gazolinage, 6tangs, routes,
appareils fixes et structures en vue d'extraire, d'em-
magasiner, de traiter et de conserver ces substances,
et de fournir logement et pension aux employds, et
avec tous les autres droits et priviliges n6cessaires,
accessoires ou utiles a une exploitation rentable sur
ledit terrain, en ce qui concerne l'extraction d'huile,
de gaz, de gaz de p6trole, d'essence naturelle et
d'hydrocarbures connexes, et A la construction de
structures sur ledit terrain en vue d'extraire, d'em-
magasiner, de traiter et de conserver lesdites sub-
stances, toute l'6tendue de terrain ci-apris d6-
crite: ...

2. Sous reserve des autres dispositions des
pr6sentes, ce bail est pour un terme de dix ans A
compter de ce jour (appel6 le <terme initials) et
aussi longtemps par la suite que de l'huile, du gaz
ou une autre substance mindrale seront extraits
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shall conduct drilling, mining or re-working opera-
tions thereon as hereinafter provided and during the
production of oil, gas or other mineral resulting
therefrom.

Clause 6 required the commencement of op-
erations for drilling on the leased land on or be-
fore one year from its date, or the payment of a
delay rental of $306. Provision was made for
further postponement of the drilling operations
from year to year during the primary term by
payment of the agreed delay rental.

The relevant portions of cl. 7 of the lease
provided:

7. If prior to the discovery of oil or gas on said
lands Lessee should drill a dry hole or holes thereon,
or if after the discovery of oil or gas the production
thereof should cease from any cause, this lease shall
continue in force during the primary term, if on or
before the rental paying date next ensuing after the
expiration of ninety (90) days from date of com-
pletion of dry hole or cessation of production Lessee
commences drilling or re-working operation or com-
mences or resumes the payment or tender of rentals,
or after the primary term if Lessee commences
additional drilling or re-working operations within
sixty (60) days from date of completion of dry hole
or cessation of production, and if production results
therefrom then so long as such production continues.

It was provided by cl. 12 of the lease that:

12. If Lessee shall commence to drill a well within
the term of this lease or any extension thereof,
Lessee shall have the right to drill such well to
completion with reasonable diligence and dispatch,
and if oil or gas be found in paying quantities, this
lease shall continue and be in force with like effect
as if such well had been completed within the term
of years herein first mentioned.

Drilling on the leased land was commenced on
November 28, 1957, and continued until Decem-
ber 23, 1957, when the desired depth was
reached. On December 24 and 25 cores were
taken to determine the porosity and permeability

dudit terrain en vertu du pr6sent bail, ou aussi long-
temps par la suite que le locataire fera des travaux
de forage, d'extraction ou de remise en exploitation
sur ledit terrain tel que prbvu ci-apris, et pendant la
production d'huile, de gaz ou autre substance
minbrale en d6coulant.

La clause 6 stipule que les travaux de forage
doivent commencer sur le terrain lou6 dans un
d6lai d'au plus un an A compter de la date de la
signature du bail, A d6faut de quoi un loyer de
$306 doit 6tre pay6 pour le retard. Le bail pr6voit
d'autres ajournements annuels des travaux de
forage durant le terme initial, moyennant paie-
ment du loyer convenu pour le retard.

Les passages pertinents de la cl. 7 du bail sont
les suivants:
[TRADUCTION] 7. Si ant6rieurement h la d6couverte
d'huile ou de gaz dans lesdits terrains le locataire y
fore un ou plusieurs puits st6riles, ou si aprbs la
d6couverte d'huile ou de gaz la production d'huile
ou de gaz cesse pour quelque raison que ce soit, le
pr6sent bail demeurera en vigueur durant le terme
initial, si le jour de l'6ch6ance du loyer suivant im-
m6diatement I'expiration d'une p6riode de quatre-
vingt-dix (90) jours h compter de la date ohi le
puits st6rile est termin6 ou a compter de la date oii
la production cesse, ou auparavant, le locataire
commence des travaux de forage ou de remise en
exploitation ou commence a payer le loyer, se remet
1 le payer ou offre de le payer, ou aprbs le terme
initial, si le locataire commence d'autres travaux de
forage ou de remise en exploitation dans les soi-
xante (60) jours qui suivent la date ofi le puits
st6rile est termind ou celle oil la production cesse,
et, s'il y a alors production, tant que continuera cette
production.

La clause 12 du bail stipule ce qui suit:

[TRADUCTION] 12. Si le locataire commence h forer
un puits pendant la dur6e du pr6sent bail ou pen-
dant la prolongation d'icelui, le locataire peut
terminer le forage de ce puits, avec diligence raison-
nable, et si de l'huile ou du gaz y sont d6couverts
en quantit6s rentables le pr6sent bail demeurera
en vigueur comme si le forage de ce puits s'6tait
termin6 au cours du terme stipul6 ci-dessus.

Le forage sur le terrain lou6 a commenc6 le 28
novembre 1957 et s'est poursuivi jusqu'au 23 d6-
cembre 1957, la profondeur voulue ayant 6t6
atteinte. Les 24 et 25 d6cembre, des 6chantillons
carottis ont 6t6 pris en vue de d6terminer la
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of the limestone in the target area and on the
basis of the sample cores a drillstem test was
run from the bottom of the core hole which re-
covered 2,180 feet of gas and oil and 150 feet of
oil and mud emulsion in the drill pipe. It was at
this point that the respondent decided to take the
necessary steps to complete the well.

Drilling resumed and continued until December
29 when total depth of 6,958 feet was reached.
A log was run, the production casing was set and
a head was put on the well. On December 30 the
main drilling rig was released and, after it had
been dismantled and moved away, a smaller ser-
vice rig was moved on to the site. This was rigged
up on January 2, 1958. On January 3 some casing
was lost in the well and was not recovered until
January 5. The hole was then circulated, a radio-
active log was run, perforations were made so as
to increase the flow of oil from the producing
formation and the final production tubing was
put in place. On January 6 the well was treated
with 500 gallons of acid which resulted in four
or five barrels of oil rising to the surface, thus
confirming that the formation had been opened.
The acid was then forced out of the well by 150
barrels of "load" oil which was hauled on to the
site and introduced into the well. On January 7
six swabs were pulled which caused an undeter-
mined amount of "load" and formation oil to flow
from the well. The well was then capable of
producing oil, but, because there was no equip-
ment ready to treat and store the production, the
flow was shut off.

The well was reopened on January 11, after a
500-barrel tank, a separator and miscellaneous
ancillary equipment had been erected and in-
stalled at the well site. The first oil to flow into
the collecting tank was a mixture of "load" oil
and new formation oil. For accounting purposes
the respondent treated all of the oil produced on
January 11 and 12 as the return of its "load" oil
so that actual production was not considered to
have commenced until January 13, 1958. There-
after the production of oil allowable for the well
for the month of January, 1958, under the regula-
tions of the Oil and Gas Conservation Board, was

porosit6 et la perm6abilit6 du calcaire dans la
r6gion vis6e; en se fondant sur les 6chantillons, on
a proc6d6 & un essai aux tiges depuis le fond du
trou de sonde et r6cup6r6, dans la tige de forage,
2,180 pieds de gaz et d'huile de mime que 150
pieds d'huile et de boue 6mulsionn6e. C'est A ce
moment-lA que l'intim6e a d6cid6 de prendre les
mesures n6cessaires pour terminer le puits.

Le forage a repris et s'est poursuivi jusqu'au
29 d6cembre, une profondeur totale de 6,958
pieds ayant 6t6 atteinte. Un diagramme a t fait,
la colonne de production a 6t6 pos6e et une tte
a 6t6 mise sur le puits. Le 30 d6cembre, le prin-
cipal appareil de sondage a 6t6 retir6 et, une fois
celui-ci d6mont6 et emport6, un appareillage de
service plus petit a t6 apport6 a l'emplacement.
Ce dernier a 6t mont6 le 2 janvier 1958. Le 3
janvier, du tubage s'est perdu dans le puits; il
n'a 6t6 r6cup6r6 que le 5 janvier. Le trou fut
alors nettoy6 et un carottage radio-actif effectu6;
des perforations furent faites afin d'accroitre le
d6bit d'huile depuis la formation productive et le
dernier tube de production fut mis en place. Le 6
janvier, 500 gallons d'acide ont 6t6 inject6s dans le
puits, ce qui a fait jaillir quatre ou cinq barils
d'huile A la surface, et a confirm6 le fait que la
formation avait t6 ouverte. L'acide fut ensuite
refoul6 au dehors an moyen de 150 barils d'huile
<<de charge> transport6s jusqu'A l'emplacement et
d6vers6s dans le puits. Le 7 janvier l'on retira six
pistons, ce qui fit jaillir du puits une quantit6
ind6termin6e d'huile de charge et d'huile de
formation. Le puits pouvait alors produire de
1'huile, mais, aucun 6quipement n'6tant disponible
pour traiter et emmagasiner les substances ex-
traites, le puits a 6t6 ferm6.

II a 6t6 ouvert de nouveau le 11 janvier, aprbs
qu'un r6servoir d'une capacit6 de 500 barils, un
s6parateur et divers appareils auxiliaires eurent
6t6 construits et install6s sur 1'emplacement. Au
d6but, 1'huile qui jaillissait dans le r6servoir
collecteur 6tait un m6lange d'huile de charge et
d'huile nouvelle provenant de la formation. Aux
fins de sa comptabilit6, I'intim6e a consid6r6
toute l'huile extraite les 11 et 12 janvier comme
6tant de l'huile de charge qui avait 6t6 r6cup6r6e,
estimant donc que l'extraction n'a r6ellement com-
menc6 que le 13 janvier 1958. Par la suite, la
quantit6 d'huile autoris6e pour le puits pour le
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obtained. Subject to such monthly production
allowable, there has been continuous production
since that time. The appellant received all royalty
cheques payable in connection with production
from the well in question.

The respondent, in December 1957, sought to
obtain the appellant's consent to the incorpora-
tion into the lease of a pooling clause. It also
sought to obtain certain corrections in the de-
scription of the leased lands. After considerable
correspondence, an agreement was made on July
11, 1958. The respondent paid to the appellant
a consideration of $1,000 for her execution of this
agreement. It substituted a new land description,
which omitted certain exceptions which appeared
in the land description contained in the lease. It
incorporated a pooling clause into the lease. It
provided that its effective date should be Novem-
ber 21, 1957, and that all other terms, covenants
and conditions contained in the lease should re-
main in full force and effect.

The respondent filed a caveat against the
leased lands, under the provisions of The Land
Titles Act, now R.S.A. 1970, c. 198, giving
notice of the interest which it claimed therein.
The appellant gave notice, under that Act, re-
quiring removal of the caveat, unless proceedings
were launched by the respondent to substantiate
its interest. This action was then brought, seeking
a declaration that the lease was good, valid and
subsisting. The appellant, by her defence, claimed
that the lease had expired.

The appellant contended, in the first place,
that the "drilling" of the well had been finished
on December 28, 1957, and that cl. 12 of the
lease never became applicable. Consequently,
there being no production at the expiration of
the primary term, the lease automatically expired.
The learned trial judge held that the well had not
been drilled "to completion" when the primary
term expired, and that cl. 12 gave the respondent
the right, after such expiration, to continue to
drill to completion. He also held, contrary to the
appellant's contention, that the respondent had
conducted its drilling operations with reasonable
diligence and dispatch as required by cl. 12. I
would not disturb these conclusions.

mois de janvier 1958 en vertu des rbglements du
Oil and Gas Conservation Board a 6t6 extraite.
Sous r6serve de cette production mensuelle auto-
ris6e, I'extraction s'est faite de fagon continuelle
depuis lors. L'appelante a regu tous les cheques
de redevance payables A 1'6gard de la production
du puits en question.

En d6cembre 1957, l'intim6e a tent6 d'obtenir
le consentement de l'appelante A l'incorporation
d'une clause de mise en commun dans le bail. Elle
a 6galement tent6 d'obtenir certaines corrections
dans la description des terrains lou6s. Apris un
long 6change de lettres, un accord a 6t6 sign6 le
11 juillet 1958. L'intimbe a paye A l'appelante
une contrepartie de $1,000 pour la signature de
cet accord, qui substituait une nouvelle descrip-
tion des terrains h la premibre description 6nonc6e
au bail et y supprimait certaines exceptions.
L'accord incorporait au bail une clause de mise
en commun. II pr6voyait qu'il entrerait en vigueur
le 21 novembre 1957, toutes les autres disposi-
tions, engagements et conditions 6nonc6es au bail
demeurant en vigueur et gardant leur plein effet.

En vertu du Land Titles Act, maintenant
R.S.A. 1970, c. 198, l'intimbe a d6pos6 un caveat
contre les terrains louds, donnant avis du droit
qu'elle all6guait y avoir. En vertu de cette mime
loi, I'appelante a donn6 avis qu'elle demandait
la radiation du caveat A moins que l'intim6e n'en-
gage des proc6dures en vue de faire valoir son
droit. La pr6sente action fut alors institu6e, de-
mandant une d6claration que le bail est valide et
en vigueur. Dans sa d6fense, I'appelante alligue
que le bail est expir6.

En premier lieu, I'appelante a soutenu que le
<forage> du puits avait pris fin le 28 d6cembre
1957 et que la cl. 12 du bail n'est jamais devenue
applicable. Par cons6quent, faute d'une pro-
duction en cours lors de 1'expiration du terme
initial, le bail avait automatiquement expir6. Le
savant juge de premibre instance a conclu que le
forage du puits n'6tait pas ctermin6> h 1'expira-
tion du terme initial, et que la cl. 12 accordait h
l'intimbe le droit de terminer le forage aprbs
l'expiration. Contrairement A la pr6tention de
l'appelante, le juge a 6galement conclu que l'in-
timbe avait fait ses travaux de forage avec dili-
gence raisonnable, comme l'exigeait la cl. 12. Je
ne modifierai pas ces conclusions.
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He went on to hold that the well had been
completed on January 7, 1958, and that it would
have been physically possible to produce oil di-
rectly from the well into trucks on that date, but
that no prudent operator would have considered
doing this because of the danger of hydrogen
sulphide. He found that it would have been pos-
sible to have ordered and installed the tank,
separator and associated equipment and to have
connected them to the well so as to produce, treat
and save the oil, in a safe manner, within a few
hours after the service rig was released on Janu-
ary 7. The first day the facilities were in fact
available for that purpose was January 11.

He found, however, that the ordering and in-
stallation of the tank, separator and associated
equipment was actually done in a manner consist-
ent with good oilfield practice and with reasonable
diligence and dispatch, and that there was no
intention on the part of the operator to cease
operations or to shut in the well. There was a
bona fide intention to proceed diligently to place
the well on production and this intention was
effectuated with reasonable diligence and dispatch,
and the well commenced to produce on January
13.

The appellant's main contention, which was
accepted by the learned trial judge, is that the
lease expired because, even if it was continued
beyond the primary term by the operation of
cl. 12, such continuance extended the lease only
until the completion of the well, i.e., January 7.
It could only be continued thereafter if produc-
tion was being obtained from the leased lands,
and there had been no such production until
January 13.

The learned trial judge went on to hold that,
although the lease had expired, for the reason
submitted by the appellant, the appellant was
estopped from raising this contention by reason
of her execution of the amending agreement made
on July 11, 1958. For that reason he decided in
favour of the respondent, and gave judgment de-
claring the lease to be a good, valid and subsisting
contract.

The appellant's appeal from this judgment was
dismissed. The Appellate Division, disagreeing
with the learned trial judge on this point, held

II a conclu en outre que le puits avait 6t6
termin6 le 7 janvier 1958 et qu'il aurait 6t6 ma-
tdriellement possible, A cette date-l, d'extraire de
1'huile directement du puits et de la mettre dans
des camions, mais qu'aucun exploitant prudent
n'aurait envisag6 de le faire 6tant donn6 le risque
cr66 par 1'hydrogine sulfur6. Selon lui, il aurait
6t6 possible de commander et d'installer le r6ser-
voir, le s6parateur et I'6quipement auxiliaire et de
les relier au puits de fagon h extraire, traiter et
emmagasiner l'huile en toute s6curit6 dans les
quelques heures qui ont suivi 1'enl6vement de
l'appareillage de service, le 7 janvier. Les instal-
lations sont en r6alit6 devenues disponibles h cette
fin pour la premibre fois le 11 janvier.

Toutefois, il a jug6 que le r6servoir, le s6para-
teur et 1'6quipement auxiliaire avaient effective-
ment 6t6 command6s et install6s conform6ment &
la pratique recommand6e dans les champs p6tro-
lifbres et avec diligence raisonnable, et que
I'exploitante n'a pas eu l'intention de cesser les
travaux ou de fermer le puits. Elle avait eu, de
bonne foi, 1'intention de d6ployer la diligence re-
quise pour mettre le puits en exploitation, ce
qu'elle avait fait avec diligence raisonnable; et
le puits a commenc6 & produire le 13 janvier.

La principale pr6tention de l'appelante, accep-
t6e par le savant juge de premiere instance, est
que le bail avait expir6 parce que, meme s'il
s'6tait prolong6 au-deld du terme initial en appli-
cation de la cl. 12, il ne pouvait 6tre continu6
que jusqu'A ce que le puits soit termin6, soit le 7
janvier. Par la suite, il ne pouvait 6tre prolong6
que si la production 6tait en cours sur les terrains
lou6s, et aucune production n'avait 6t6 amorc6e
avant le 13 janvier.

Le savant juge de premibre instance a jug6
ensuite que mime si le bail avait expir6 pour la
raison alligu6e par l'appelante, cette dernibre
6tait irrecevable A soulever ce moyen parce
qu'elle avait sign6 l'entente modificative du 11
juillet 1958. C'est pourquoi il s'est prononc6 en
faveur de l'intim6e dans un jugement d6clarant
que le bail 6tait toujours valide et en vigueur.

L'appel interjet6 par I'appelante contre ce
jugement a 6t6 rejet6. La Chambre d'appel, qui
ne partageait pas l'avis du savant juge de pre-
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that the lease had never expired. This being so,
it was unnecessary to consider whether, assuming
it had expired, it had been extended by the
amending agreement, or, as held at trial, on the
ground of estoppel arising out of that agreement.

The view of the Appellate Division is summar-
ized in the following passages from the reasons
of Johnson J.A., who delivered the judgment of
the Court. After referring to the judgment of the
Appellate Division in Canadian Superior Oil Ltd.
et al. v. Murdoch2 , (from which an appeal to this
Court was dismissed, without written reasons)
and to the judgment of this Court in Canadian
Superior Oil of California, Ltd. v. Kanstrup et
al.3 and Canadian Superior Oil Ltd. et al. v.
Hambly4 , he went on to say:

It will be seen that the present problem is quite
different and, reduced to its simplest terms, is: given
a ready market for oil, does the combined effect of
these clauses require that production be taken the
very moment that the well had been completed? I
have said "the very moment" for it must be realized
that in every case there will be a period, however
short, while the well is connected to the gathering
systems and the valves are being turned on, when no
production is obtained. It is the submission of appel-
lant's counsel, that if there is such a period of time,
this Court, because of what has been said in these
earlier cases, must hold that the lease has not been
extended. Certainly there is nothing in the evidence
to suggest that, having regard to the usual oilfield
practice, it would ever be possible to have production
at the exact moment the well was completed. If this
argument is valid, lessees would never be able to
take advantage of cl. 12.

It is not reasonable, I suggest, to apply so strin-
gent an interpretation. Wells are not permitted to
produce constantly. The Conservation Board sets a
quota for each well. To fill this quota wells produce
for only a few hours each day. No one would suggest
that because, at the expiration of the primary term
of the lease, the well was shut down and not pro-
ducing because it had already reached its allotted
production for that month, the term of the lease
would not be extended under para. 2 of the lease.

(1959), 68 W.W.R. 390, 4 D.L.R. (3d) 629.
8[1965] S.C.R. 92.
'[1970] S.C.R. 932.

mibre instance sur ce point, a d6cid6 que le bail
n'avait jamais expir6. Par cons6quent, il n'6tait
pas n6cessaire de considirer si, en admettant
qu'il avait expir6, le bail avait 6 prolong6 par
I'entente modificative, ou, comme le juge de
premiere instance 1'avait d6cid6, par I'effet d'une
fin de non-recevoir en d6coulant.

L'avis de la Chambre d'appel est r6sum6 dans
les passages suivants des motifs du juge d'appel
Johnson, qui a rendu 1'arr~t de la Cour. Apris
avoir fait mention de 'arrft de la Chambre
d'appel dans 1'affaire Canadian Superior Oil Ltd.
et al. v. Murdoch2, (1'appel interjet6 devant cette
Cour contre l'arrat en question ayant 6t6 rejet6
sans motifs 6crits) et des arrats de cette Cour
dans Canadian Superior Oil of California, Ltd. c.
Kanstrup et al.3 et Canadian Superior Oil Ltd. et
al. c. Hambly4 , il poursuit:
[TRADUCTION] Remarquons qu'ici le problime est
trbs diff6rent; r6duit a sa plus simple expression, il
se resume ainsi: si l'on pr6suppose l'existence d'un
march6 pour l'huile, le jeu des clauses en question
a-t-il pour effet d'exiger qu'une production soit tir6e
au moment mime oii le puits est termin6. J'ai dit
<<au moment m8mes parce qu'il faut bien recon-
naitre qu'il y a toujours une p6riode, si brbve soit-
elle, oji, alors que le puits est reli6 aux r6seaux
collecteurs et que les vannes sont ouvertes, il y a
absence de production. L'avocat de l'appelante sou-
tient que si pareille p6riode existe, cette Cour doit,
vu ces d6cisions ant6rieures, d6cider que le bail ne
s'est pas prolong6. A coup sfir, rien dans la preuve
ne porte A croire qu'eu 6gard A la pratique suivie
habituellement dans les champs p6trolif&res, la pro-
duction pourrait 8tre commenc6e au moment mime
oa le puits est termin6. Si cet argument 6tait valable,
les locataires ne pourraient jamais profiter de la
cl. 12.

Je suis d'avis qu'il ne serait pas raisonnable de
recourir A une interpr6tation aussi stricte. Il est
interdit de tirer des puits une production ininter-
rompue. Le Conservation Board 6tablit un quota
pour chaque puits. Pour atteindre ce quota, les
puits ne produisent que durant quelques heures par
jour. Personne ne soutiendrait qu'il ne pourrait y
avoir de prolongation en vertu de la cl. 2 du bail
si is l'expiration du terme initial le puits 6tait ferm6
et laiss6 improductif pour avoir d6ji atteint la pro-

2 (1969), 68 W.W.R. 390, 4 D.L.R. (3d) 629.
3[1965] R.C.S. 92.
'[1970] R.C.S. 932.

96 CULL V. CANADIAN SUPERIOR OIL Martland J. [1972] S.C.R.



[1972] R.C.S. CULL C. CANADIAN SUPERIOR OIL Le Juge Martland 97

Under that clause, the lessee is permitted to conduct
"drilling, mining or re-working operations". If this
required disconnecting the storage system from the
well, there would again be a period, short or long,
between the completion of these operations and the
reconnecting up of the storage tanks and restarting
the oil flow. If the appellant is correct in this sub-
mission, that delay would also terminate the lease
because no production could be obtained during that
short time.

The learned trial judge, among the findings that
he made, said:

"The ordering and installation of the tank,
separator and associated equipment was actually
done in a manner consistent with good oilfield
practice, and with reasonable diligence and dis-
patch."

This finding is amply supported by evidence. This
was but the second well which was drilled in this
area and while it could not be classified as a wildcat,
it would not be said to be an established production
area. The evidence is that when drilling such wells
it is not usual to construct the tank battery until it
has been determined that production can be obtained.
The oil contained a significant content of noxious
gas that was dangerous to persons who came in
contact with it. Expert evidence was given that it is
prudent to limit the people around the area of the
well when such gas is present.

What I consider to be of utmost importance is
that the well produced and marketed its full quota
of oil for the month of January and the lessor's as-
signee received the reserved royalty which the lessor
was entitled to receive.

Paragraph 12 requires that the well be drilled to
completion "with reasonable diligence and dispatch"
and when the procedures which follow are found to
have been done in accordance with good oilfield
practices and in a reasonable time and have been
done "with reasonable diligence and dispatch" it is
reasonable to conclude that the requirements of the
lease have been complied with and the lease is ac-
cordingly extended for so long as production is con-
tinued from the well.

I am in agreement with the conclusion of the
Appellate Division that this lease did not expire,
and I agree that the judgments in this Court in
the Kanstrup case and in the Hambly case are not

duction mensuelle autorisde. En vertu de cette
clause, le locataire est autoris6 A faire <des travaux
de forage, d'extraction ou de remise en exploita-
tion>. S'il fallait d6sassembler le systhme d'em-
magasinage du puits, il y aurait, ici encore, une
p6riode, breve ou longue, entre, d'une part, la fin de
ces travaux, et d'autre part, le raccord des r6servoirs
d'emmagasinage et la reprise de l'6coulement de
l'huile. Si l'appelante a raison, un tel retard aurait
une fois encore pour effet de mettre fin au bail,
parce qu'aucune extraction ne pourrait avoir lieu
durant cette breve p6riode.

Le savant juge de premibre instance a, entre
autres conclusions, 6nonc6 la suivante:

aLe r6servoir, le s6parateur et I'6quipement
auxiliaire ont effectivement 6t6 command6s et in-
stallis en conformit6 de la pratique recom-
mand6e dans les champs p6trolifbres et avec
diligence raisonnable.>

Cette conclusion est largement 6taybe par la preuve.
Ce n'6tait que le deuxibme puits qui 6tait for6 dans
cette r6gion; m8me s'il 6tait impossible de parler de
forage de recherche, on ne peut pas dire que cette
r6gion 6tait devenue productive. D'apris la preuve,
en forant pareils puits, il n'est pas habituel de con-
struire la batterie de r6servoirs avant d'avoir d6ter-
min6 si l'extraction peut se faire. L'huile renfermait
une quantit6 appr6ciable de gaz nocif qui constituait
un danger pour ceux qui venaient en contact avec lui.
Un expert a t6moign6 qu'il est prudent lorsqu'un gaz
de la sorte est pr6sent de limiter le nombre de per-
sonnes aux environs du puits.

Ce que je considbre 6tre d'une importance pri-
mordiale, c'est qu'au mois de janvier le puits a
produit son plein quota d'huile, que celle-ci a 6t6
mise en march6 et que le cessionnaire du locateur a
regu la redevance stipul6e en faveur du locateur.

D'aprbs la clause 12, le forage du puits doit 8tre
termin6 zavec diligence raisonnable> et si l'on con-
state que ce qui a 6t6 fait par la suite l'a 6t6 en
conformit6 de la pratique recommand6e dans les
champs p6trolifires, dans un d6lai raisonnable et
avec la cdiligence raisonnables, l'on peut raison-
nablement conclure que les exigences du bail sont
satisfaites et que le bail est prolong6 durant tout
le temps que le puits continue A produire.

Je souscris h la conclusion de la Chambre
d'appel que le bail n'a pas expir6, et je conviens
que le jugement de cette Cour dans les affaires
Kanstrup et Hambly ne vont pas A 1'encontre de
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contrary to this view. In the Kanstrup case a well
had been drilled during the primary term. It was
a gas well, and, in the absence of a market, gas
was not produced from it. It was capped before
the primary term expired. While the lessee had
the right, but not the duty, to make a money pay-
ment in lieu of actual production, which would
have the same effect as if gas were being pro-
duced, no such payment was made until after the
primary term had expired. The lease, therefore,
was not continued beyond that term by the words
"and as long thereafter as oil, gas or other mineral
is produced from said land".

The lease in the Hambly case contained a pro-
vision in the same terms as cl. 12 of the present
lease. The lessee commenced to drill a well
shortly before the expiration of the primary term,
which was completed thereafter. It was a gas well
and there was, at that time, no available market
for gas produced from it. It was not intended to
be put into production, nor was it put into pro-
duction. The lessee did not seek to avail itself of
its privilege to pay money, in lieu of production,
until a week after the completion of the well.

In the present case the respondent drilled a
well to completion and, as the trial judge has
found, it had a bona fide intention to proceed dili-
gently to place that well on production, which
intention it carried out with reasonable diligence
and dispatch. It commenced to produce oil on
January 13, 1958, and achieved its monthly pro-
duction allowable in the balance of that month.

The provisions of cl. 12 of the lease gave to
the respondent the right, having commenced to
drill a well, prior to the expiration of the primary
term of the lease, to drill that well to completion
with reasonable diligence and dispatch. This it
did. At that point, cl. 12 goes on to provide that
if oil or gas should be found in paying quantities
the lease should continue. This is a provision
for continuance of the lease beyond the date of
completion if the required condition is met, as it
was here, i.e., the finding of oil or gas in paying
quantities.

The remainder of cl. 12 says that the lease
shall "be in force with like effect as if such well

ce point de vue. Dans l'affaire Kanstrup, un puits
avait 6t6 for6 au cours du terme initial. C'6tait un
puits de gaz; le march6 6tant inexistant, l'on ne
proc6da pas A l'extraction. Le puits fut recouvert
avant l'expiration du terme initial. Bien que le
locataire ait eu le droit, mais non l'obligation,
d'effectuer un versement en argent au lieu d'en
tirer une production rdelle, ce qui avait le meme
effet que s'il y avait eu production, il n'a fait de
versement qu'aprbs l'expiration du terme initial.
Par cons6quent, le bail ne s'est pas prolong6 au-
deld du terme en vertu des mots: [TRADUCTION]
«et aussi longtemps par la suite que de l'huile, du
gaz ou autre substance min6rale seront extraits
dudit terrain>).

Dans 1'affaire Hambly, le bail renfermait une
disposition semblable A la cl. 12 du pr6sent bail.
Le locataire a commenc6 h forer un puits peu
apris l'expiration du terme initial et I'a par la
suite termin6. C'6tait un puits de gaz et, ce
moment-l, il n'existait aucun march6 pour le gaz
qui en 6tait extrait. Le puits n'6tait pas destin6 &
8tre mis en exploitation et il n'a pas 6t6 exploit6.
Le locataire n'a cherch6 A se pr6valoir du privi-
lige qu'il avait de payer une somme d'argent A
d6faut de production qu'une semaine apris
l'achbvement du puits.

En l'espice, l'intim6e a termin6 le forage d'un
puits; comme l'a conclu le juge de preminre in-
stance, elle avait eu, de bonne foi, l'intention de
d6ployer la diligence requise pour mettre le puits
en exploitation, ce qu'elle avait fait avec diligence
raisonnable. Le puits a commenc6 A produire de
l'huile le 13 janvier 1958; durant le reste du
mois, il a atteint la quantit6 mensuelle autoris6e.

La clause 12 du bail accorde h l'intimbe, si elle
commence A forer un puits avant 1'expiration du
terme initial du bail, le droit de terminer le forage
du puits avec diligence raisonnable. C'est ce
qu'elle a fait. La clause 12 pr6voit alors que si
de l'huile ou du gaz sont d6couverts en quantitis
rentables, le bail demeurera en vigueur. C'est 1A
une disposition destinde A prolonger le bail au-
deld de la date A laquelle le puits est termin6
lorsque la condition requise est remplie, comme
elle I'a 6t6 en l'espbce, soit lorsqu'il y a d6cou-
verte d'huile ou de gaz en quantit6s rentables.

D'apr6s le reste de la cl. 12, le bail: [TRA-
DUCTION] edemeurera en vigueur comme si le
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had been completed within the term of years
herein first mentioned" (i.e., within the primary
term). What would have been the position of the
respondent, under the terms of the lease, had it
completed a well capable of producing oil in
paying quantities within the primary term? Its
position would have been that, if the well were
put into production, the lease would continue for
so long after the primary term as oil was pro-
duced from the leased land.

Clause 12 does not compel the assumption
that the well was to be considered as completed
at the moment the primary term expired. The as-
sumption is that of a well completed within the
primary term.

In my opinion the fallacy of the appellant's
argument is in construing cl. 12 as extending the
lease only to the moment of completion of the
well, the drilling of which it permits. It ignores
the added provision for continuance if the well
which it authorizes to be drilled produces oil or
gas in paying quantities. That provision was of no
avail in the Hambly case, because the lessee had
decided not to produce and took no further steps
to produce after the well's completion. In the
present case, the necessary steps were taken, with
reasonable diligence and dispatch, and the well
was put into production.

I am reinforced in the view which I have taken
as to the effect of cl. 12 by considering it in con-
junction with the provisions of cl. 2. That clause,
which defines the term of the lease, after stating
that "this lease shall be for a term of ten years
from this date", goes on to provide: "and as long
thereafter as oil, gas or other mineral is produced
from the said land hereunder, or as long there-
after as Lessee shall conduct drilling, mining or
reworking operations thereon as hereinafter pro-
vided and during the production of oil, gas or
other mineral resulting therefrom."

The latter part of this clause, i.e., the second
"as long thereafter" provision begins with the
word "or". This part of the clause contemplates,
among other things, a possible extension of the

forage de ce puits s'6tait termin6 au cours de la
pdriode stipul6e ci-dessus> (soit au cours du
terme initial). Quelle aurait 6t6 la situation de
l'intimbe, en vertu du bail, si elle avait termin6
un puits pouvant produire de 'huile en quantitis
rentables au cours du terme initial? Sa position
aurait t6 la suivante: si le puits avait 6t6 mis
en exploitation, le bail se serait prolong6 aussi
longtemps aprbs le terme initial que de 1'huile
aurait 6t6 extraite du terrain lou6.

La clause 12 ne nous oblige pas n~cessaire-
ment A consid6rer que le puits devait &tre tenu
pour termind au moment de l'expiration du terme
initial. Ce que l'on doit consid6rer c'est un puits
qui est termin6 au cours du terme initial.

A mon avis, la pr6tention de 1'appelante est
erronde en ce qu'elle interpr~te la cl. 12 comme
n'entrainant une prolongation du bail que
jusqu'au moment oil est termin6 le puits dont elle
autorise le forage. Elle ne tient pas compte de la
disposition additionnelle relative h la prolonga-
tion si le puits dont le forage est autoris6 produit
de 1'huile ou du gaz en quantit6s rentables. Dans
l'arrit Hambly, cette disposition n'6tait pas en
jeu parce que le locataire n'avait pas voulu pro-
c6der h la mise en exploitation et n'avait pas pris,
une fois le puits termind, des mesures addition-
nelles pour le mettre en exploitation. En 1'esphce,
les mesures n6cessaires ont 6t6 prises avec dili-
gence raisonnable et le puits a 6t6 mis en ex-
ploitation.

L'examen de la cl. 12 me confirme dans 1'opi-
nion que j'ai quant h son effet si je la considbre
en regard de la cl. 2. Cette clause, qui d6finit la
dur6e du bail, contient, aprbs la d6claration que
<ce bail est pour un terme de dix ans h compter
de ce jour>, les mots suivants: <et aussi long-
temps par la suite que de 1'huile, du gaz ou une
autre substance mindrale seront extraits dudit
terrain en vertu du pr6sent bail, ou aussi long-
temps par la suite que le locataire fera des tra-
vaux de forage, d'extraction ou de remise en ex-
ploitation sur lesdits terrains tel que pr6vu
ci-apris, et pendant la production d'huile, de gaz
ou autre substance min6rale en d6coulant.>.

La dernibre partie de cette clause, soit la dis-
position dans laquelle l'expression taussi long-
temps par la suite >e est employ6e pour la deuxibme
fois, commence par le terme 4ous. Cette partie de
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primary term not only by production, but also by
drilling "as hereinafter provided".

The learned trial judge stated that he believed
the words "as hereinafter provided" are intended
to refer to cl. 7 of the lease. With respect, it is
my view that they should not be interpreted as
being so limited. It is true that cl. 7 refers to
"drilling or re-working operations", while cl. 12
refers only to drilling, but neither clause refers
to "mining" operations, and the phrase "drilling,
mining or re-working operations" would be ap-
plicable to any one of those three operations. The
words "as hereinafter provided" are broad enough
to cover any subsequent provision of the lease
dealing with the conduct of drilling, mining or re-
working operations authorized to be carried on
after the primary term. For these reasons I think
that these words apply to cl. 12 as well as to
cl. 7.

Clause 2 extends the lease after the primary
term for as long as drilling operations are being
conducted under the authority of cl. 12 and also
"during the production of oil, gas or other mineral
resulting therefrom." I do not construe this to
mean that, in order to extend the lease during
such production, the production must commence
immediately upon the completion of drilling op-
erations. To require that, as urged by the appel-
lant, would deprive that portion of cl. 2, as also
cl. 12, of any effect whatever. As was pointed out
in the judgment of the Appellate Division, there
was nothing in the evidence to suggest that,
having regard to usual oilfield practice, it would
ever be possible to have production at the exact
moment the well was completed. It is sufficient
if, following completion of the well, production
is obtained from it with reasonable diligence and
dispatch.

For these reasons, I am of the opinion that
the lease was never terminated and is a good,
valid and subsisting contract. In view of this con-
clusion it is not necessary to consider the other
submissions of the respondent based upon the
amending agreement made on July 11, 1958.

la clause pr6voit entre autres la possibilit6 de pro-
longer le terme initial non seulement lorsqu'il y a
extraction mais 6galement lorsqu'il y a forage
<tel que pr6vu ci-aprbs>,.

Le savant juge de premiere instance s'est dit
d'avis que 1'expression tel que pr6vu ci-aprbs>
est cens6e d6signer la cl. 7 du bail. Je suis res-
pectueusement d'avis qu'elle ne devrait pas s'in-
terpr6ter comme 6tant aussi limit6e. Il est vrai
que la cl. 7 traite de <travaux de forage ou de
remise en exploitation> alors que la cl. 12 ne
traite que du forage, mais aucune des deux clauses
ne traite de travaux <d'extraction>, et l'expression
<travaux de forage, d'extraction ou de remise en
exploitation> pourrait s'appliquer A n'importe
laquelle de ces trois op6rations. L'expression etel
que pr6vu ci-apres> est de port6e assez 6tendue
pour englober toute disposition ult6rieure du bail
relative h 1'accomplissement de travaux de forage,
d'extraction ou de remise en exploitation dont on
autoriserait 1'ex6cution apris le terme initial. Pour
ces motifs je crois que ces termes s'appliquent
autant h la cl. 12 qu'1 la cl. 7.

Par la clause 2, le bail se prolonge aprbs le
terme initial pendant tout le temps que des tra-
vaux de forage sont faits en conformit6 de la cl. 12
et, 6galement, <pendant la production d'huile, de
gaz ou autre substance min&rale en d6coulant>. Je
n'interprbte pas ces termes comme signifiant que
la production, pour qu'elle puisse prolonger le
bail pendant qu'elle est en cours, doit commencer
imm6diatement apris la fin des travaux de forage.
Exiger qu'il en soit ainsi, comme le voudrait
1'appelante, priverait cette partie de la cl. 2, ainsi
que la cl. 12, de tout effet quel qu'il soit. Comme
il a 6t6 signal6 dans le jugement de la Chambre
d'appel, rien dans la preuve ne permet de croire
qu'eu 6gard A la pratique suivie habituellement
dans les champs p6trolifbres, il serait possible de
tirer une production dbs l'instant oit le puits est
termin6. Il suffit qu'une production soit obtenue
avec diligence raisonnable, une fois le puits
termine.

Pour ces motifs, je suis d'avis que le bail n'a
jamais expir6 et qu'il est valide et en vigueur. Vu
cette conclusion, il n'est pas n6cessaire d'exami-
ner les autres pr6tentions de 1'intim6e fond6es sur
l'entente modificative du 11 juillet 1958.
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I would dismiss the appeal, with costs.

Appeal dismissed with costs.

Solicitors for the defendant, appellant: Ross,
McLennan, Ross, Geddes & Ranson, Edmonton.

Solicitors for the plaintiff, respondent: Saucier,
Jones & Co., Calgary.

British Columbia Forest Products Limited
Appellant;

and

The Minister of National Revenue Respondent.

1970: November 24, 25, 26; 1971: April 27.

Present: Martland, Judson, Hall, Spence and
Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF

CANADA

Taxation-Income tax-Capital cost allowance-
Paper mill assets-Class 3 or class 8 of Schedule B
of the Regulations-Building or other structure-
Income Tax Act, R.S.C. 1952, c. 148, s. 11(1)(a).

Taxation-Income tax-Logging tax deduction-
Computation-Logging Tax Act, R.S.B.C. 1960,
c. 225-Income Tax Act, R.S.C. 1952, c. 148, s. 41A
-Income Tax Regulations, s. 700, Schedule B.

The appeal from the assessment of the appellant's
income tax for 1963 involved two separate issues.

(1) Whether or not the respondent was right in
classifying, for purposes of capital cost allowance,
24 specified items of the appellant's property as
falling within class 3 of Schedule B to the Income
Tax Act, R.S.C. 1952, c. 148, instead of class 8.
The disputed assets formed a part of the appellant's
paper mill and could be divided into three cate-
gories, i.e., those used in the production process, as
chests and tanks; those used to provide access to the
equipment, as platforms, stairs and handrails; and
those which provide support for the equipment, as
piers, steel "I" beams, concrete pads and the sup-
ports and walls of the tanks. The trial judge held
that all of the items in dispute fell within class 3.

Je suis d'avis de rejeter l'appel avec d6pens.

Appel rejetg aves dipens.

Procureurs de la ddfenderesse, appelante: Ross,
McLennan, Ross, Geddes & Ranson, Edmonton.

Procureurs de la demanderesse,
Saucier, Jones & Co., Calgary.

intimie:

British Columbia Forest Products Limited
Appelante;

et

Le Ministre du Revenu National Intim6.

1970: les 24, 25 et 26 novembre; 1971: le 27 avril.

Pr6sents: Les Juges Martland, Judson, Hall, Spence
et Laskin.

EN APPEL DE LA COUR DE L'fCHIQUIER DU CANADA

Revenu-Imp6t sur le revenu-Allocation du
coit en capital-Biens d'une fabrique de papier-
Catigorie 3 ou catigorie 8 de l'Annexe B des R~gle-
ments-Edifice ou autre structure-Loi de l'imp6t
sur le revenu, S.R.C. 1952, c. 148, art. 11(1) (a).

Revenu-Impbt sur le revenu-Diduction de
l'impdt sur les opdrations forestidres-Calcul-
Logging Tax Act, R.S.B.C. 1960, c. 225-Loi de
l'impdt sur le revenu, S.R.C. 1952, c. 148, art. 41A
-Rglements de l'impdt sur le revenu, art. 700,
Annexe B.

L'appel interjet6 contre la cotisation de l'imp8t
sur le revenu de l'appelante pour l'ann6e d'imposi-
tion 1963, comporte deux questions distinctes.

(1) L'intim6 a-t-il eu raison de ranger, aux fins
de I'allocation du coft en capital, 24 616ments pr6cis
des biens de l'appelante dans la cat6gorie 3 de
l'Annexe B de la Loi de l'imp6t sur le revenu, S.R.C.
1952, c. 148, plut6t que dans la cat6gorie 8. L'actif
en litige fait partie de la fabrique de papier de
l'appelante et peut se diviser en trois cat6gories, soit,
les 616ments utilis6s au cours de la fabrication, tels
les cuviers et r6servoirs; les 616ments qui permettent
d'acc6der I'6quipement, tels les plate-formes, les
escaliers et les garde-fous; et les 616ments qui sup-
portent l'6quipement, tels les piliers, les poutres
d'acier en I, les coussinets en b6ton, les supports et
parois des r6servoirs. Le juge de premibre instance
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The appellant contended that these assets did not
house the appellant's business but were all an essen-
tial part of the appellant's manufacturing process.
They were part of the plant, rather than buildings
or structures.

(2) Whether or not the respondent was right in
his calculation of the deduction to be allowed, from
tax, pursuant to s. 41A of the Act, in respect of
logging tax paid by the appellant to the province of
British Columbia, pursuant to the Logging Tax Act,
R.S.B.C. 1960, c. 225. The appellant claimed a de-
duction, pursuant to s. 41A(1)(a) of two-thirds of
the logging tax paid. It submitted that its "income
for the year from logging operations in the province"
was as determined under the Logging Tax Act. In
the Minister's contention, that income was to be
determined under s. 700 of the Income Tax Regula-
tions.

The Exchequer Court dismissed the appeal in re-
spect of both issues. The company appealed to this
Court.

Held: The appeal should be dismissed on both
grounds.

The trial judge was right in holding that the dis-
puted assets fell within class 3. The items in the
mill building, while they may have formed part of
the manufacturing plant, were a part of the very
fabric of the mill building. They were not chattels
which were merely attached to the building, but
were a part of the building itself. The assets outside
the mill building, such as the tanks and the recovery
unit, were structures, if they were not buildings. The
word "structure" as used in class 3 does not have
to be construed ejusdem generis with the word
"building". It is preceded by the word "other", thus
contemplating structures other than buildings.

The respondent's submission as to the amount de-
ductible in respect of logging tax paid, was correct.
In applying s. 41A, the computation required under
para. (a) of subs. (1) is based upon the logging tax
actually paid to the province; the computation under
para. (b) is based on income from logging opera-
tions determined pursuant to the federal regulation,
involving, when para. (1) (d) of regulation 700 is
operative, a determination of income from all
sources in accordance with the provisions of the
Income Tax Act.

a d6cid6 que tous les 616ments en litige tombent dans
la cat6gorie 3. L'appelante soutient que ces 616ments
de l'actif n'abritent pas 1'entreprise de l'appelante
mais sont une partie essentielle du proc6d6 de fabri-
cation. Ils font partie du mat6riel, plut~t que de
constituer des 6difices ou structures.

(2) L'intim6 a-t-il bien calcul6 la d6duction
d'imp6t permise, en vertu de l'art. 41A de la Loi, h
l'6gard de l'imp6t sur les op6rations forestibres pay6
par l'appelante i la province de la Colombie-Britan-
nique, en conformit6 du Logging Tax Act, R.S.B.C.
1960, c. 225. L'appelante a r6clam6, en vertu de
l'art. 41A(1) (a), une d6duction des deux tiers de
l'imp6t sur les op6rations forestibres pay6. Elle sou-
tient que son arevenu pour l'ann6e tir6 des opera-
tions forestibres dans la province>, est le revenu
d6termin6 selon le Logging Tax Act. Le Ministre
pr6tend que ce revenu doit etre d6termin6 selon l'art.
700 des R~glements de l'imp6t sur le revenu.

La Cour de l'tchiquier a rejet6 l'appel sur les
deux questions. La compagnie a appel6 h cette Cour.

Arrit: L'appel doit 8tre rejet6 quant aux deux
griefs.

Le juge de premibre instance a eu raison de d6-
cider que l'actif en litige est compris dans la cat6-
gorie 3. Les 616ments qui se trouvent dans l'6difice
de l'usine, mime s'il se peut qu'ils fassent partie du
materiel, font partie de la structure mime de l'6di-
fice de l'usine. Ce ne sont pas des biens mobiliers
simplement attaches A l'6difice; ils font partie de
l'6difice mime. Les 616ments se trouvant h l'ext6-
rieur de 1'6difice, tels les r6servoirs et l'unit6 de
rbcup6ration, sont des structures, si ce ne sont pas des
6difices. Le terme astructure> employ6 dans la cat6-
gorie 3 ne doit pas s'interpr6ter ejusdem generis
avec le terme <6difice>. Il est prc6d6 du terme
cautre>, envisageant ainsi des structures autres que
des 6difices.

La pr6tention de l'intim6 quant au montant A d6-
duire A 1'6gard de l'imp6t sur les op6rations fores-
tibres pay6, est juste. Lorsque s'applique l'art. 41A,
le calcul requis en vertu de l'alin6a (a) du par. (1)
est fond6 sur l'imp6t sur les op6rations forestibres
rbellement pay6 A la province; le calcul en vertu de
l'alinia (b) est fond6 sur le revenu tir6 des op6ra-
tions forestibres d6termin6 en conformit6 du r~gle-
ment f6d6ral, ce qui implique, lorsque l'alin6a (d)
du par. (1) du R~glement 700 s'applique, la d6ter-
mination du revenu de toutes provenances en con-
formit6 de la Loi de Pimpt sur le revenu.
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APPEAL from a judgment of Sheppard D.J.
of the Exchequer Court of Canada', in an income
tax matter. Appeal dismissed.

I. J. Robinette, Q.C., H. P. Legg and P. N.
Howard, for the appellant.

G. W. Ainslie, Q.C., and M. J. Bonner, for
the respondent.

The judgment of the Court was delivered by

MARTLAND J.-This appeal is from the judg-
ment of the Exchequer Court', which dismissed
(save as to one agreed item) the appellant's ap-
peal from the assessment of its income tax, for
the taxation year 1963, made by the respondent.

The appeal involves two separate issues:

(a) Whether or not the respondent was right
in classifying, for purposes of capital cost
allowance, 24 specified items of the appellant's
property (hereinafter sometimes referred to as
"the disputed assets") as falling within Class 3
of Schedule B to the Income Tax Act, R.S.C.
1952, c. 148, (hereinafter sometimes referred
to as "the Act") instead of Class 8. While the
appellant contends that these items also fall
within Class 19, it has been agreed that the
issue in this appeal is as between Class 3 and
Class 8, and that, if the appeal on this point
is allowed, on the further issue, as between
Class 8 and Class 19, the assessment should be
referred back to the respondent for re-assess-
ment, to determine whether some, or all, of the
items also fall within Class 19.

(b) Whether or not the respondent was right
in his calculation of the deduction to be al-
lowed, from tax, pursuant to s. 41A of the Act,
in respect of logging tax paid by the appellant,
pursuant to the Logging Tax Act, R.S.B.C.
1960, c. 225.

Capital Cost Allowance
Section 11(1)(a) of the Act permits a tax-

payer, in computing his income, to deduct:
Capital cost of property-such part of the capital
cost to the taxpayer of property, or such amount

1[1969] C.T.C. 156, 69 D.T.C. 5127.

APPEL d'un jugement du Juge suppliant
Sheppard de la Cour de l'chiquier du Canada',
en matibre d'imp6t sur le revenu. Appel rejet6.

J. J. Robinette, c.r., H. P. Legg et P. N.
Howard, pour l'appelante.

G. W. Ainslie, c.r., et M. J. Bonner, pour
1'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-Le present appel est h
1'encontre d'un jugement de la Cour de lichi-
quier' rejetant (sauf A 1'6gard d'un 616ment con-
venu) 1'appel interjet6 par l'appelante contre la
cotisation de son imp6t sur le revenu faite par
l'intim6 pour l'ann6e d'imposition 1963.

L'appel comporte deux questions distinctes:

(a) L'intim6 a-t-il eu raison de ranger, aux
fins de 1'allocation du coftt en capital, 24 616-
ments pricis des biens de l'appelante (ci-aprbs
quelquefois appel6s el'actif en litige>>) dans
la Cat6gorie 3 de l'Annexe B de la Loi de
l'imp6t sur le revenu, S.R.C. 1952, c. 148,
(ci-aprbs quelquefois appel6e <da Loi:) plu-
t6t que dans la Cat6gorie 8? L'appelante sou-
tient que ces 616ments sont 6galement englob6s
dans la Cat6gorie 19, mais il a 6t6 convenu
que dans le pr6sent appel il n'est question que
des Cat6gories 3 et 8, et que si 1'appel est
accueilli sur ce point, alors, en ce qui a trait .
l'autre question mettant en jea les Cat6gories
8 et 19, la cotisation devra 8tre d6f6r6e A
l'intim6 pour nouvelle cotisation et d6cision
sur la question de savoir si certains 616ments
ou tous les 616ments sont 6galement vis6s par
la Catigorie 19.

(b) L'intim6 a-t-il bien calculd la d6duc-
tion d'imp6t permise, en vertu de l'art. 41A
de la Loi, A 1'6gard de l'imp6t sur les opbra-
tions forestitres pay6 par l'appelante en con-
formit6 du Logging Tax Act, R.S.B.C. 1960,
c. 225?

Allocation d figard du cofit en capital
L'article 11(1) (a) de la Loi autorise le con-

tribuable A d6duire dans le calcul de son revenu:
Coat des biens en capital-la partie de ce que
cofitent en capital les biens au contribuable, ou la

1[1969] C.T.C. 156, 69 D.T.C. 5127.
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in respect of the capital cost to the taxpayer of
property, if any, as is allowed by regulation.

The portions of the Regulations relevant to this
appeal are contained in Schedule B thereto and
provide as follows:

Class 3 (5%)
Property not included in any other class that is

(a) a building or other structure, including
component parts such as electric wiring, plumb-
ing, sprinkler systems, air-conditioning equip-
ment, heating equipment, lighting fixtures,
elevators and escalators.

(b) a breakwater (other than a wooden break-
water),
(c) a dock,
(d) a trestle,
(e) a windmill,
(f) a wharf, or
(g) an addition or alteration made after March
31, 1967, to a building that would be included
in this class but for the fact that it is included
in Class 20.

Class 8 (20%)

Property that is a tangible capital asset that is not
included in another class in this Schedule except
land, or any part thereof or any interest therein and
also excepting

(a) an animal,
(b) a tree, shrub, herb or similar growing thing,

(c) a gas well (other than a gas well that is
part of the equipment of a farm and from
which the gas produced is not sold),
(d) a mine,
(e) an oil well,
(f) radium,
(g) [Revoked],
(h) [Revoked],
(i) [Revoked],
(j) [Revoked],
(k) a right of way,
(1) timber limit, and
(m) tramway track.

somme I'6gard de ce que cofitent en capital les
biens au contribuable, s'il en est, qui est allou6e
par riglement.

Les dispositions pertinentes des R~glements
sont 6noncies & 1'Annexe B et d6crtent ce qui
suit:

Cat6gorie 3 (5 p. 100)
Les biens non compris dans aucune autre cat6gorie

constitubs par

a) un 6difice ou autre structure, y compris les
parties constituantes, notamment les fils 6lec-
triques, la tuyauterie, les r6seaux extincteurs, le
matbriel pour la climatisation, les appareils de
chauffage, I'agencement pour l'6clairage, les as-
censeurs et escaliers roulants,
b) un brise-lames (autre qu'un brise-lames en
bois),
c) un bassin,
d) un chevalet,
e) un moulin a vent,
f) un quai ou
g) un rajout ou une modification faits aprbs le 31
mars 1967 h un 6difice qui serait compris dans la
pr6sente cat6gorie s'il n'6tait pas compris dans la
Cat6gorie 20.

Cat6gorie 8 (20 p. 100)

Les biens constitu6s par des immobilisations mat6-
rielles, en totalit6 ou en partie, non comprises dans
une autre cat6gorie de la pr6sente Annexe, a l'ex-
ception du terrain, ou une participation A celles-ci,
h l'exception 6galement

a) d'un animal,
b) d'un arbre, d'un arbuste, d'une herbe ou
d'autre v6g6tation semblable,
c) d'un puits de gaz (autre qu'un puits de gaz
faisant partie de l'outillage d'une exploitation
agricole et dont le gaz produit n'est pas vendu),
d) d'une mine,
e) d'un puits d'huile,
f) de radium,
g) [abrog6],
h) [abrog6],
i) [abrog6],
j) [abrog6],
k) d'un droit de passage,
1) d'une concession forestibre, et

m) d'une voie de tramways.
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* Class 19, to which reference has been made,
provides for a larger capital cost allowance in re-
spect of property which would be included in
Class 8, if certain defined requirements are met.
Its provisions are not relevant to the decision of
this appeal.

The disputed assets form a part of the ap-
pellant's paper mill which is located at Crofton,
British Columbia. The appellant also holds timber
limits from which it acquires the logs necessary
for the manufacture of paper. The logs that are
not suitable for paper-making are sold or traded
and it is the income from these transactions which
gives rise to the second branch of the appeal.

The "stone groundwood paper-making process"
which is used at the Crofton mill consists of one
main process flow with several ancillary recovery
systems. When running at full production the
mill is capable of producing 395 tons of news-
print every 24 hours and this requires approxi-
mately 2,500 gallons of water per minute.
Accordingly, high capacity equipment and ma-
chinery are required.

The manufacturing process commences in the
Grinder Room portion of the mill where the pulp
logs are ground into fibres which are mixed with
water to form groundwood stock. The stock then
passes through coarse screens and flows into the
Screen Room portion of the mill where it is
further screened and thickened. Screening and
thickening result in the removal of fibre-rich
water which is recovered and reintroduced into
the initial stages of the main process flow. Next
the stock is bleached and washed. It is then com-
bined with kraft stock and broke stock and sent
to the Machine Room portion of the mill. "Kraft
stock" is stock from a chemical manufacturing
process which is separate from the process now
being described. "Broke stock" is stock that has
been recovered at a later stage of the main process
flow. The mixture of groundwood stock, kraft
stock and broke stock is then blended and de-
livered to the paper machine where it is pressed,
dried and formed into a paper sheet. Further
quantities of fibre-rich water are drained off and
recirculated. The trim from the paper sheet is
broken down by a repulper and this is reintro-
duced as the broke stock.

La Cat6gorie 19, ci-dessus mentionnie, pr6voit
une allocation plus importante du cofit en capital
A I'6gard des biens qui seraient compris dans la
Cat6gorie 8, si certaines conditions precises sont
satisfaites. Ses dispositions n'entrent pas en jeu
dans la d6cision de cet appel.

L'actif en litige fait partie de la fabrique de
papier de I'appelante, situ6e & Crofton (Colom-
bie-Britannique). L'appelante a 6galement des
concessions forestibres oi elle se procure les
billes requises pour la fabrication du papier. Les
billes qui ne sont pas utilisables A cette fin sont
vendues ou 6chang6es; c'est le revenu de ces
affaires qui fait l'objet du deuxibme grief d'appel.

Le proc6d6 de la pate m6canique employ6 A
1'usine de Crofton consiste en une chaine de
fabrication principale comportant plusieurs sys-
tbmes auxiliaires de r6cup6ration. Lorsqu'elle
fonctionne A plein rendement, l'usine peut pro-
duire 395 tonnes de papier journal en 24 heures;
il faut pour cela environ 2,500 gallons d'eau par
minute. L'6quipement et la machinerie doivent
donc 8tre d'une grande capacit6.

La fabrication a comme point de d6part la
chambre de d6fibrage, oh le bois est rip6 en
fibres que 'on m6lange avec 1'eau pour former
la pate A papier. Celle-ci passe ensuite A travers
des tamis grossiers avant d'arriver h la chambre
de tamisage, oa elle est de nouveau tamis6e et
6paissie. Par ces deux dernibres op6rations, I'eau
pleine de fibres est retir6e; on la r6cuphre et on
s'en sert de nouveau dans les phases initiales de
la chaine principale. Puis la pate est blanchie et
lav6e. Elle est alors combin6e avec de la pate
kraft et de la pate de rejets et acheminde vers la
chambre de la machine de l'usine. La spAte
kraft>> est obtenue par un proc6d6 chimique de
fabrication distinct de celui que je suis en train
de d6crire. La ((pate de rejets>, elle, est de la
pate qui a 6t6 r6cup6r6e dans une phase ult6rieure
de la chaine principale. Le m6lange de pate
m6canique, de pate kraft et pate de rejets est
alors travaill6 et dirig6 vers la machine A papier,
oa il est press6, s6ch6 et form6 en feuilles. L'eau
pleine de fibres est retir6e de nouveau et on la
fait circuler une autre fois. Les rognures des
feuilles de papier sont d6chiquet6es par un tri-
turateur et r6introduites en pate.
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The foregoing process is carried on in the mill
building. In addition there are five "silo like"
tanks used for storage and for the treatment of
the stock. The following is a brief description of
the disputed assets and their functions.

The main mill building consists of three rooms,
viz, the Grinder Room, the Screen Room and the
Paper Machine Room. Each room has an operat-
ing floor where various machines convert the pulp
logs into newsprint. The floor and machinery are
supported, in part, by a series of high capacity
"chests" which are built into the ground or base-
ment floor. Each of the chests performs a unique
function in the paper-making process. The walls
of the chests and the mid-feathers, which are used
to keep the liquid stock circulating, are con-
structed of reinforced concrete and are designed
so as to be able to withstand the lateral pressure
of the agitated stock.

The coarse screen stock chest (Item 2) is
located on the ground floor of the Grinder Room.
The grinder machinery is supported by a series
of 16 reinforced concrete piers (Item 1) which
run vertically from the ground floor into the op-
erating floor. In the Screen Room, the operating
floor acts as a lid for six chests which extend
from one end of the room to the other (the chest
walls are Item 7). In order to bear the weight of
the chests and the Screen Room machinery, addi-
tional reinforced concrete foundations (Items
4 and 5) were sunk into the ground beneath the
basement floor. The couch pit (Item 12) and the
machine white water chest, wire pit and machine
chest (all three comprise Item 13) are located on
the ground floor of the Paper Machine Room.
There are further footings (Item 11) which sup-
port these items and the paper machine.

Overhead cranes are situated in the Grinder
Room and in the Paper Machine Room so as to
facilitate the servicing of the heavy machinery.
The cranes straddle the width of the building and
move on tracks which sit on horizontal "I" beams.
The "I" beams are welded and bolted by means
of plates and braces to columns which were con-
structed so as to withstand the weight of the

Les operations d6crites ci-dessus se font dans
1'6difice de l'usine. Il y a en outre cinq r6servoirs
<<en forme de silo) utilis6s pour l'emmagasinage
et le traitement de la matibre. Je ferai maintenant
une brbve description de 1'actif en litige et des
fonctions que remplissent les 616ments dont il est
formb.

L'6difice principal de l'usine comprend trois
chambres, soit la chambre de d6fibrage, la
chambre de tamisage et la chambre de la machine
h papier. Dans chaque chambre, il y a un plan-
cher de travail oii diverses machines transforment
le bois h pAte en papier journal. Le plancher et
la machinerie s'appuient en partie sur une sdrie
de <<cuviers)) de grande capacit6 construits A par-
tir du rez-de-chaussde. Chaque cuvier remplit une
fonction sp6ciale dans la fabrication du papier.
Les parois des cuviers et les cloisons m6dianes,
utilis6es pour faire circuler le liquide, sont en
b6ton arm6 et conques de faron A pouvoir sup-
porter la pression latdrale de la matibre agit6e.

Le cuvier h pate du tamis grossier (616ment 2)
se trouve au rez-de-chauss6e de la chambre de
d6fibrage. Le d6fibreur s'appuie sur 16 piliers en
b6ton arm6 (616ment 1) allant verticalement du
rez-de-chauss6e au plancher de travail. Dans la
chambre de tamisage, le plancher de travail sert de
couvercle h six cuviers allant d'un bout h l'autre
de la chambre (les parois des cuviers constituent
1'616ment 7). Pour supporter le poids des cuviers
et des machines de la chambre de tamisage, des
fondations additionnelles en b6ton arm6 (616-
ments 4 et 5) ont 6t6 install6es dans le sol sous
le rez-de-chaussbe. La fosse sous les presses
coucheuses (616ment 12) de m~me que le cuvier
d'eaux blanches, la fosse sous la toile m6tallique
et le cuvier de la machine (ils constituent tous
les trois 1'616ment 13) se trouvent au rez-de-
chauss6e de la chambre de la machine A papier.
D'autres assises (616ment 11) supportent cet
6quipement et la machine A papier.

Dans la chambre de d6fibrage et dans la
chambre de la machine A papier sont install6s
des ponts roulants qui facilitent l'entretien de la
machinerie lourde. Les ponts traversent toute la
largeur de l'6difice et se d6placent sur des rails
reposant sur des poutres horizontales en I. Ces
dernibres sont soud6es et boulonn6es au moyen
de plaques et de contre-fiches A des colonnes cons-
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crane, but which also support the roof of the
building. The steel "I" beams, plates and braces
which are located in the Grinder Room make up
Item 3. The steel "I" beams, plates and braces in
the Paper Machine Room, together with those
parts of the supporting columns which are re-
quired for the support of the craneway, make up
Item 16.

Because the production process results in con-
siderable quantities of stock being spilled on to
the Screen Room's operating floor it was neces-
sary to create a drainage system. This was done
by making troughs in the floor before the con-
crete had dried (Item 6). Eight feet above the
Screen Room's operating floor is a specially de-
signed operator's platform (Item 10) which pro-
vides access to the machinery on the operating
floor. The platform is made of structural steel and
rests on steel columns which in turn are bolted on
to concrete pedestals on the operating floor.

On the west side of the Paper Machine Room
are two long narrow floors-the mezzanine floor
(Item 14), which is 19 feet above the paper
machine, and the fan floor, which is 36 feet above
the operating floor. The mezzanine floor is made
of reinforced concrete and contains various pieces
of equipment which are required for the operation
of the paper machine. The fan floor is constructed
of steel plate and supports four exhaust fans
which are mounted on "concrete pads" (Item
15). The "pads" are used so as to reduce the
vibrations caused by the fans. Both floors are
supported by horizontal steel beams which are
supported in turn by steel columns. Steel stairs
(Item 17) provide access to the mezzanine and
fan floors and movable steel handrails (Item 18)
are placed around open hatches and at the edge
of the mezzanine and fan floors.

Outside the mill building are constructed the
five tanks used for the storage and treatment of
the stock, viz, the blending tank and the broke
tank, which are 45 feet high, the kraft high den-
sity tank and the groundwood high density tank
which are 113 feet high, and the zinc hydro bleach

truites de fagon A supporter le poids du pont,
mais elles supportent 6galement le toit de 1'6di-
fice. Les poutres d'acier en I, les plaques et les
contre-fiches qui sont dans la chambre 'de la
machine A papier, ainsi que les parties des
colonnes d'appui qui supportent le pont roulant,
constituent I'616ment 16.

Comme beaucoup de pate se rdpand sur le
plancher de travail de la chambre de tamisage,
pendant les op6rations, il a fallu installer un sys-
time d'6vacuation. On a donc fagonn6 des cani-
veaux dans le plancher avant que le b6ton ait
s6ch6 (616ment 6). A huit pieds au-dessus du
plancher de travail de la chambre de tamisage est
am6nag6e une plate-forme sp6cialement conque
pour l'op6rateur (616ment 10), qui permet d'ac-
ceder h la machinerie, sur le plancher en question.
La plate-forme est en acier de construction et
repose sur des colonnes d'acier boulonnies sur
des socles en b6ton, sur le plancher de travail.

Du c6t6 ouest de la chambre de la machine
A papier, il y a deux planchers, longs et 6troits,
celui de la mezzanine (616ment 14), A 19 pieds
au-dessus de la machine A papier, et le plancher
des ventilateurs, A 36 pieds au-dessus du plancher
de travail. Le plancher de la mezzanine est en
b6ton arm6; diverses pi~ces d'6quipement re-
quises pour faire fonctionner la machine h papier
s'y trouvent. L'6tage des ventilateurs est constitu6
de plaques d'acier et supporte quatre ventilateurs
aspirants install6s sur des <<coussinets de b6tons
(616ment 15). Les <<coussinets>) servent a rdduire
les vibrations caus6es par les ventilateurs. Les deux
planchers s'appuient sur des poutres horizontales
en acier soutenues A leur tour par des colonnes
en acier. Des escaliers en acier (616ment 17)
permettent d'acc6der au plancher de la mezzanine
et au plancher des ventilateurs; des garde-fous
amovibles en acier (616ment 18) sont plac6s
autour des ouvertures 6 d6couvert et h 1'extr6mit6
du plancher de la mezzanine et de celui des
ventilateurs.

A 1'ext6rieur de l'6difice de l'usine se trouvent
cinq r6servoirs servant A l'emmagasinage et au
traitement de la pate, soit le r6servoir m6langeur
et le r6servoir A rejets, qui ont 45 pieds de hau-
teur, le r6servoir A pate kraft de haute densit6 et
le r6servoir A pate m6canique de haute densit6,
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tower which is 120 feet high. Each tank has a
reinforced concrete base. On top of the concrete
base is a recess into which are inserted eight-inch
timbers or staves which stand upright and are
bound together by steel bands to form tank walls.
The entire groundwood high density tank, blend-
ing tank and broke tank, the concrete base of the
zinc hydro bleach tower and the wooden stave
portion of the kraft high density tank comprise
Items 9, 22, 23 and 24. Surrounding and attached
to the blending, broke and groundwood high
density tanks and the zinc hydro bleach tower are
steel staircases and platforms (Item 8) which
provide access to equipment attached to the tanks.

The chemical recovery unit, which is also self-
contained, is approximately 130 feet high and
houses a 100-foot boiler. Its function is to recover
chemicals that have gathered impurities while
being used in the manufacturing process. The
boiler is suspended from the top of the recovery
unit by steel rods connected to horizontal beams
which are supported by six main steel columns.
The columns are connected to the framework of
the unit by a network of steel columns, cross ties
and cross bracing. This framework was designed
to resist both wind and earthquakes. The main
horizontal beams from which the boiler is sus-
pended, the six main columns and the framework
are Item 21. The concrete footings and floors
which support the boiler's framework are Item 19.
Located throughout the recovery unit are stairs,
ladders and platforms (Item 20) which aid in the
operation and maintenance of the equipment. The
boiler, itself, is not in issue and has been deter-
mined as falling within Class 8.

The disputed assets can be divided into three
categories, i.e., those used in the production
process, e.g., the chests and tanks; those used to
provide access to the equipment, e.g., the plat-
form in the Screen Room, the stairs and hand-
rails; and those which provide support for the

qui ont tous deux 113 pieds de hauteur, et la tour
de blanchiment hydro-zinc, qui a 120 pieds de
hauteur. Chaque r6servoir a une base en b6ton
arm6. Dans la partie sup6rieure de cette base, il
y a une cavit6 o sont ins6r6es des pi~ces de bois
ou douves verticales de huit pouces, assembl6es
par des bandes d'acier pour former les parois du
bac. L'ensemble du r6servoir h pAte m6canique de
haute densit6, du r6servoir m6langeur et du r6ser-
voir A rejets, la base de b6ton de la tour de blan-
chiment hydro-zinc et les douves de bois du
r6servoir A pite kraft de haute densit6 constituent
les 616ments 9, 22, 23 et 24. Autour du r6servoir
m6langeur, des r6servoirs h rejets et A pite m6-
canique de haute densit6, et de la tour de blanchi-
ment, et s'y rattachant, il y a des escaliers et des
plates-formes en acier (616ment 8) permettant
d'accider h 1'6quipement des r6servoirs.

L'unit6 de r6cup6ration chimique, 6galement
autonome, a environ 130 pieds de hauteur et
abrite une chaudibre de 100 pieds. Elle a pour
fonction la r6cup6ration des produits chimiques
auxquels se sont m8l6es des impuret6s au cours
de la fabrication. La chaudibre est suspendue du
haut de l'unit6 de r6cup6ration par des tiges
d'acier reli6es h des poutres horizontales sup-
porties par six colonnes maitresses d'acier. Ces
dernibres sont reli6es A la charpente de l'unit6 par
un ensemble de colonnes, de tirants et d'entre-
toises d'acier. Cette charpente est conque de
fagon & r6sister A la fois au vent et aux tremble-
ments de terre. Les poutres maitresses horizon-
tales d'oii la chaudibre est suspendue, les six
colonnes mattresses et la charpente constituent
l'616ment 21. Les assises et planchers de biton
qui supportent la charpente de la chaudibre con-
stituent l'616ment 19. Ici et l dans 1'unit6 de r6-
cup6ration se trouvent des escaliers, 6chelles et
plates-formes (616ment 20) qui permettent d'as-
surer le fonctionnement et I'entretien de 1'6quipe-
ment. La chaudibre meme n'est pas en question
car il a 6t6 d6termin6 qu'elle est comprise dans
la Cat6gorie 8.

L'actif en litige peut se diviser en trois cat6-
gories, soit, les 616ments utilis6s au cours de la
fabrication, tels les cuviers et r6servoirs, les 616-
ments qui permettent d'accider A l'6quipement,
tels la plate-forme de la chambre de tamisage,
les escaliers et les garde-fous, et les 616ments qui
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equipment, e.g., the piers, the steel "I" beams,
the concrete pads and the supports and walls of
the tanks.

The learned trial judge held that all of the
items in dispute fell within Class 3. His reasons
for so deciding are summarized in the following
passage from his judgment:

The disputed assets in Items 1 to 18 inclusive
excepting Items 8 and 9 are all within the mill
proper. All such items are built into and are part
of the mill. Coburg Hotel v. London County Coun-
cil, (1899) 81 L.T. 450. The mill is a building as
it is built or constructed. Springman v. The Queen,
(1964) S.C.R. 267. These items are attached to the
mill and hence are mill and not machinery. Hiram
Walker & Sons Ltd. v. The Town of Walkerville,
(1933) S.C.R. 247. Adel Building Corporation Ltd.
v. The Minister of National Revenue, (1962) 62
D.T.C. 347.

The remaining disputed assets consist of the
chemical recovery unit (Exhibit 1, Items 19 to 21
inclusive), and the tanks (Exhibit 1, Items 8 and 9
and 22 to 24 inclusive). All these are structures.
They are built up from component parts and in-
tended to remain permanently on a permanent
foundation as in Cardiff Rating Authority v. Guest
Keen Ltd., (1949) 1 All E.R. 27 at 31. They are
composed of different things put together or built
together and constructed to make one whole as in
Hopday v. Nicol, (1944) 1 All E.R. 302. They are
built or constructed, a building or edifice as defined
in Shorter Oxford English Dictionary, City of Lon-
don v. John Labatt Ltd., (1953) O.R. 800. It is not
necessary to decide whether these structures among
the disputed assets are also buildings.

The appellant's position may be summarized
as follows: The learned trial judge was in error
in holding that the disputed assets did not fall
within Class 8. This class is in the nature of a
"basket" class, which covers "any tangible capital
asset" not included in another class. The words
"building or other structure" in Class 3 cover
only that property in which a business is carried
on and not property with which such business is
carried on. The disputed assets did not house the
appellant's business but were all an essential part

supportent 1'6quipement, tels les piliers, les pou-
tres d'acier en I, les coussinets en b6ton, les
supports et parois des r6servoirs.

Le savant juge de premiere instance a d6cid6
que tous les 616ments en litige tombent dans la
Catigorie 3. Les motifs de cette d6cision sont r6-
sum6s dans l'extrait suivant de son jugement:
[TRADUCTION] Les 616ments 1 A 18 inclusivement,
sauf les 616ments 8 et 9, de l'actif en litige se trou-
vent tous dans 1'usine mime. Ces 616ments sont tous
construits dans 1'usine et en font partie. Coburg
Hotel v. London County Council, (1899) 8 L.T.
450. L'usine est un 6difice puisqu'elle est construite
ou bAtie. Springman c. La Reine, (1964) R.C.S.
267. Ces 616ments sont attaches A l'usine et en font
done partie; ils ne constituent pas de la machinerie.
Hiram Walker & Sons Ltd. c. The Town of Walker-
ville, (1933) R.C.S. 247. Adel Buildling Corpora-
tion Ltd. v. The Minister of National Revenue,
(1962) 62 D.T.C. 347.

Les autres 616ments de l'actif en litige compren-
nent l'unit6 de ricup6ration de produits chimiques
(piece 1, 616ments 19 & 21 inclusivement) et les
r6servoirs (pibce 1, 616ments 8 et 9, et 22 A 24 in-
clusivement). Ce sont li des structures. Elles sont
construites A partir de pi6ces distinctes et sont des-
tin6es A demeurer en permanence sur des fondations
permanentes, comme dans la cause Cardiff Rating
Authority v. Guest Keen Ltd. (1949) 1 All E.R.
27, p. 31. Elles sont composdes de choses diff6rentes
assembl6es, mont6es ou construites de fagon h
former un tout, comme dans la cause Hopday v.
Nicol (1944) 1 All E.R. 302. Elles sont construites
ou baties, et sont done un 6difice (edifice) ou un
batiment (building) au sens que donne i ces mots
le Shorter Oxford English Dictionary, City of Lon-
don v. John Labatt Ltd., (1953) O.R. 800. Il n'est
pas n6cessaire de d6cider si ces structures de l'actif
en litige sont 6galement des 6difices.

La position de l'appelante peut se r6sumer
ainsi: le savant juge de premiere instance a com-
mis une erreur en d6cidant que l'actif en litige
n'6tait pas compris dans le Cat6gorie 8. Cette
cat6gorie est de caractbre g6n6ral, englobant toute
«immobilisation matirielle> non comprise dans
une autre cat6gorie. Les termes <6difice ou autre
structure> de la Cat6gorie 3 englobent unique-
ment les biens oh une entreprise est exploit6e et
non ceux A l'aide desquels une entreprise est ex-
ploit6e. Les 616ments de l'actif en litige n'abri-
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of the appellant's manufacturing process. They
were part of the plant, rather than buildings or
structures.

The case of Inland Revenue Commissioners v.
Barclay Curle & Co. Ltd.2 was cited to illustrate
the above distinction. That case was concerned
with the application of the Income Tax Act 1952,
c. 279, in respect of initial allowances permitted
under Chapters I and I of Part 10 of that Act.
The former made an allowance of 3/20 on
capital expenditures on industrial buildings and
structures. The latter permitted an allowance of
3/10 on capital expenditures on machinery and
plant. The larger allowance was permitted in
respect of a dry dock. Reference was made by
Lord Guest at p. 746 and by Lord Donovan at
p. 751 to the proposition stated by Pearson L.J.
in Jarrold (Inspector of Taxes) v. John Good &
Sons Ltd.3 that plant is that with which the trade
is carried on as opposed to the place where it is
carried on.

It is clear, however, that under the statute in
question in that case an object could qualify not
only as a building or structure but also as ma-
chinery or plant, and, if it did, would be entitled
to the larger allowance. The case did not hold
that the dry dock was not a structure.

The present case is different. If the disputed
assets are within the words "building or other
structure" in Class 3 they would be tangible
capital assets "included in another class" and so
would be excluded from Class 8. Accordingly,
even though they may form a part of the manu-
facturing plant, that does not necessarily mean
that they fall within Class 8.

In my opinion the learned trial judge was right
in holding that the disputed assets fell within
Class 3. The items in the mill building, while
they may have formed part of the manufacturing
plant, were a part of the very fabric of the mill
building. They were not chattels which were
merely attached to the building, but were a part
of the building itself. I will not review all of the

2 [1969] 1 All E.R. 732, [1969] 1 W.L.R. 675, 45 Tax
Cas. 237.

3[19631 1 All E.R. 141 at 149, (1963] 1 W.L.R. 214, 40
Tax Cas. 689.

tent pas l'entreprise de l'appelante mais sont une
partie essentielle du proc6d6 de fabrication. Ils
font partie du materiel, plut6t que de constituer
des 6difices ou structures.

L'arr8t Inland Revenue Commissioners v.
Barclay Curle & Co. Ltd.2 a 6t6 cit6 pour illus-
trer cette distinction. Il y 6tait question de I'appli-
cation du Income Tax Act 1952, c. 279, et des
allocations initiales permises en vertu des
Chapitres I et IL de la Partie 10 de cette Loi. Le
Chapitre I allouait 3/20 des d6penses en immo-
bilisations relatives aux 6difices et structures
industriels. Le Chapitre II allouait 3/10 des
d6penses en immobilisations relatives a la ma-
chinerie et au mat6riel. L'allocation la plus
importante 6tait permise A l'6gard de cales shches.
Mention a 6t6 faite par Lord Guest, p. 746, et
par Lord Donovan, p. 751, de ce qu'a 6nonc6
Lord Pearson dans Jarrold (Inspector of Taxes)
v. John Good & Sons Ltd.3 , soit que le mat6riel
est ce avec quoi l'entreprise est exploit6e, par
opposition A l'endroit oil elle est exploitde.

Toutefois, il est clair qu'en vertu du texte de
loi qui 6tait applicable h cette cause-la, un objet
pouvait 8tre consid6r6 non seulement comme 6difice
ou structure mais 6galement comme machinerie
ou mat6riel, ce qui autorisait dans ce dernier cas
'allocation la plus importante. Il n'y a pas 6t6
d6cid6 qu'une cale shche n'est pas une structure.

La pr6sente esphce est diff6rente. Si les 616-
ments de l'actif en litige sont vis6s par les termes
<<difice ou autre structure> de la Catigorie 3,
ce sont des immobilisations matirielles «com-
prises dans une autre cat6gorie>, et donc non
comprises dans la Cat6gorie 8. Par cons6quent,
meme s'ils peuvent entrer dans le mat6riel de
fabrication, cela ne veut pas n6cessairement dire
qu'ils sont compris dans la Cat6gorie 8.

A mon avis le savant juge de premibre instance
a eu raison de d6cider que l'actif en litige est com-
pris dans la Catigorie 3. Les 616ments qui se trou-
vent dans 1'6difice de l'usine, mime s'il se peut
qu'ils fassent partie du mat6riel, font partie de la
structure mme de l'6difice de l'usine. Ce ne sont
pas des biens mobiliers simplement attach6s A
1'6difice; ils font partie de l'6difice m8me. Je ne

2 [1969] 1 All E.R. 732, [1969] 1 W.L.R. 675, 45 Tax
Cas. 237.

3 [1963] 1 All E.R. 141 A 149, [1963] 1 W.L.R. 214, 40
Tax Cas. 689.
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disputed assets in that building, but will cite
examples. The supporting piers, the reinforced
concrete foundations and the chest walls are seen,
on an examination of the plans and photographs
filed as exhibits, to have no separate existence as
tangible capital assets. It is true that they would
not have been created except to provide the
means for the appellant's production flow, and
the mill building was designed specially to
achieve that purpose. Nonetheless, the tangible
capital asset is the mill building itself, including
everything which is a part of that building, and,
as a building, it falls within Class 3. What has
been said about the examples cited applies
equally to the other disputed assets in that build-
ing. The mezzanine floor would not exist save to
assist in the production process, as also the stair-
ways and accompanying handrails, but they are a
part of the mill building. The steel "I" beams and
some of the supporting columns were designed
with a strength necessary to support the crane-
way, but they provided support in the building
itself and were a part of it.

The tanks and the recovery unit are, in my
opinion, structures, if they are not buildings. I
do not think that the word "structure" as used in
Class 3 must be construed ejusdem generis with
the word "building". It is preceded by the word
"other", thus contemplating structures other than
buildings. The point was considered, though in
relation to a different statute, in Springman v. The
Queen4 . That case dealt with a charge under
s. 374(1) (a) of the Criminal Code, which makes
it an offence wilfully to set fire to a building or
structure. Hall J., delivering the reasons of the
majority of the Court, said that the term "struc-
ture" was not to be construed ejusdem generis
with the term "building".

A similar view is expressed by Lord Goddard
C.J. in London County Council v. Tann5 , in re-
lation to a provision in the London Building Act,
1930.

' [1964] S.C.R. 267, 42 C.R. 407, 47 W.W.R. 298, [1964]
3 C.C.C. 105.

6 [1954] 1 All E.R. 389 at 390.

passerai pas en revue tous les 616ments de l'actif
en litige dans cet 6difice, mais je donnerai des
exemples. On voit, en examinant les plans et
photographies produits comme pieces, que les
piliers servant de supports, les fondations de
b6ton arm6 et les parois des cuviers n'ont pas
d'existence distincte comme immobilisations ma-
t6rielles. Il est vrai qu'ils n'auraient pas 6t6 mis
l si ce n'avait 6t6 pour servir aux opdrations de
fabrication de l'appelante et c'est pr6cisement ce
pour quoi l'6difice de l'usine a 6t6 congu. N6an-
moins, l'immobilisation mat6rielle ici, c'est l'6difice
m~me de l'usine, y compris tout ce qui fait partie
de cet 6difice; et en tant qu'6difice, elle tombe
dans la Cat6gorie 3. Ce qui a 6t6 dit A propos
des exemples donnis s'applique 6galement aux
autres 616ments de I'actif en litige qui se trouvent
dans 1'6difice. La mezzanine n'existerait pas si ce
n'6tait pour faciliter la fabrication, tout comme
les escaliers et leurs garde-fous, mais tout cela
fait partie de l'6difice de l'usine. Les poutres
d'acier en I et certaines des colonnes de support
ont 6t6 conques de fagon & avoir la force n6ces-
saire pour supporter le pont roulant, mais elles
servent de support dans l'6difice lui-mime et en
font partie.

Les r6servoirs et l'unit6 de r~cup6ration sont, A
mon avis, des structures, si ce ne sont pas des
6difices. Je ne crois pas que le terme <structure>>
employ6 dans la Cat6gorie 3, doive s'interpr6ter
ejusdem generis avec le terme <6difice>>. Il est
pr6c6d6 du terme <autres, envisageant ainsi des
structures autres que des 6difices. Cette question
a 6t consid6r6e, mais relativement & une autre
loi, dans l'arrit Springman c. La Reine4 . Il y 6tait
question d'une accusation en vertu de l'art.
374(1) (a) du Code criminel, qui pr6voit que
mettre le feu volontairement a un bAtiment ou &
une construction constitue une infraction. Le Juge
Hall, rendant jugement au nom de la majorit6 de
la Cour, a dit que le terme <construction> ne
doit pas 6tre interpr6t6 ejusdem generis avec le
terme <bAtiment>.

Lord Goddard, Juge en chef, a exprim6 un avis
semblable dans London County Council v. Tann5 ,
A 1'6gard d'une disposition du London Building
Act, 1930.

'[1964] R.C.S. 267, 42 C.R. 407, 47 W.W.R. 298, [1964]
3 C.C.C. 105.

6 [1954] 1 All E.R. 389 i 390.
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In determining what is a structure, reference
may be made to the judgment of Denning L.J.
(as he then was) in Cardiff Rating Authority v.
Guest, Keen Baldwin's Iron & Steel Co., Ltd.6,

which was cited in this Court by Hall J. in the
Springman case:

A structure is something which is constructed, but
not everything which is constructed is a structure. A
ship, for instance, is constructed, but is not a struc-
ture. A structure is something of substantial size
which is built up from component parts and in-
tended to remain permanently on a permanent
foundation but it is still a structure even though
some of its parts may be movable as for instance
about a pivot thus a windmill or a turntable is a
structure.

I think this test can properly be applied to the
facts in the present case, as it was by the learned
trial judge, and I would agree with his conclusion
that the disputed assets outside the mill building
were structures within the meaning of Class 3.

Deduction from Tax, pursuant to s. 41A of the Act,
of Logging Tax Paid by the Appellant

The issue on this branch of the appeal involves
the interpretation of s. 41A of the Act, and is con-
cerned with the proper amount deductible from
tax by the appellant in respect of logging tax paid
by it during the relevant taxation year.

Section 41A provides as follows:
41A. (1) There may be deducted from the tax

otherwise payable by a taxpayer under this Part for
a taxation year an amount equal to the lesser of

(a) 2/3 of any logging tax paid by the taxpayer to
the government of a province in respect of income
for the year from logging operations in the prov-
ince; or

(b) 6 2/3% of the taxpayer's income for the
year from logging operations in the province re-
ferred to in paragraph (a).

o [1949] 1 K.B. 385 at 396, [1949] 1 All E.R. 27.

Pour d6terminer ce qu'est une structure, on
peut se reporter au jugement de Lord Denning
(alors juge puin6) dans 1'affaire Cardiff Rating
Authority v. Guest, Keen Baldwin's Iron & Steel
Co. Ltd.6, cit6e en cette Cour par le Juge Hall
dans l'arrit Springman:

[TRADUCTION] Une structure, c'est quelque chose
qui est construit, mais les choses construites ne sont
pas toutes des structures. Par exemple, les navires
sont construits, mais ce ne sont pas des structures.
Une structure, c'est une chose de grandes dimen-
sions, construite h partir de pieces distinctes et des-
tin6e h demeurer en permanence sur des fondations
permanentes, mais c'est une structure mime si
certaines de ses parties constituantes peuvent Stre
d6plac6es, par exemple, autour d'un pivot; ainsi un
moulin A vent ou une table tournante est une
structure.

Je crois que ce critbre peut & juste titre s'ap-
pliquer aux faits de la pr6sente cause, comme l'a
fait le juge de premiere instance; je souscris A sa
conclusion que les 616ments de l'actif en litige se
trouvant A 1'ext6rieur de l'6difice de 'usine sont
des structures au sens de la Cat6gorie 3.

D6duction de l'imp6t sur les op6rations forestibres
pay6 par l'appelante en vertu de l'art. 41A de la Loi.

Cette branche de l'appel met en cause l'inter-
pr6tation de l'art. 41A de la Loi, et le montant
qu'il est juste de d6duire de l'imp6t de l'appelante
A 1'6gard de l'imp6t sur les op6rations forestibres
paye par celle-ci durant l'ann6e d'imposition
pertinente.

L'article 41A d6crite ce qui suit:
41A. (1) II peut Stre d6duit de l'imp6t autremen.

payable par un contribuable sous le r6gime de la
pr6sente Partie pour une annie d'imposition un
montant 6gal au moindre des deux montants sui-
vants:

a) les deux tiers de tout imp6t sur les opdrations
forestibres pay6 par le contribuable au gouverne-
ment d'une province h l'6gard du revenu pour
l'annie tir6 des op6rations forestibres dans la
province; ou
b) les six et deux tiers p. 100 du revenu du con-
tribuable pour l'ann6e tir6 des op6rations fores-
titres dans la province, dont fait mention
l'alin6a a).

6 [1949] 1 K.B. 385 A 396, [1949] 1 All E.R. 27.
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(2) In subsection (1),
(a) "income for the year from logging operations
in the province" has the meaning given to that
expression by regulation;
(b) "logging tax" means a tax imposed by the
legislature of a province that is declared by regu-
lation to be a tax of general application on income
from logging operations; and

(c) "tax otherwise payable by a taxpayer under
this Part" for a taxation year means the tax for
the taxation year otherwise payable by the tax-
payer after making any deduction under section
33, 38, 40 or 40A and before making any de-
duction under section 41 or this section.

The relevant portions of Regulation 700
provide:

TAXES ON INCOME FROM LOGGING AND
MINING OPERATIONS

700. (1) Except as provided in subsection (2),
for the purpose of section 41A of the Act "income
for the year from logging operations in the province"
means the aggregate of

(a) where standing timber is cut in the province
by the taxpayer or logs cut from standing timber
in the province were acquired by the taxpayer, if
the logs so obtained are sold by him in the
province prior to or on delivery to a sawmill,
pulp or paper plant or other place for processing
logs, his net profit for the year from the sale of
the logs;

(d) where standing timber is cut in the province
by the taxpayer or logs cut from standing timber
in the province have been acquired by the tax-
payer, if the taxpayer operates a sawmill, pulp or
paper plant or other place for processing logs in
Canada, the income of the taxpayer for the year
from all sources minus the aggregate of

(i) his income from sources other than logging
operations and other than the processing and
sale by him of logs, timber and products pro-
duced therefrom,
(ii) any amount included in the aggregate de-
termined under this subsection by virtue of
paragraph (a), (b) or (c), and
(iii) an amount equal to 8% of the original
cost to him of properties described in Schedule

(2) Au paragraphe (1), l'expression
a) arevenu pour l'ann6e tir6 des op&rations fores-
tibres dans la province> a le sens que les rigle-
ments y attribuent;
b) aimp6t sur les op6rations forestibres, d6signe
un imp6t d6cret6 par la 16gislature d'une province
qu'un riglement d6clare etre un imp6t d'applica-
tion g6n6rale sur le revenu tir6 des op6rations
forestibres;
c) aimp6t autrement payable par un contribuable
sous le r6gime de la pr6sente PartieD pour une
ann6e d'imposition d6signe l'imp~t pour l'ann6e
d'imposition autrement payable par le contribuable
apris qu'a 6t6 faite toute d6duction pr6vue par les
articles 33, 38, 40 ou 40A et avant de faire toute
d6duction permise par 'article 41 ou le pr6sent
article.

Les dispositions pertinentes du rbglement 700
d6crdtent ce qui suit:

IMPOTS SUR LE REVENU TIRt
D'OPtRATIONS FORESTItRES

ET MINIPRES

700. (1) Sauf dispositions du paragraphe (2), aux
fins de l'article 41A de la Loi l'expression arevenu
pour l'ann6e tir6 d'op6rations forestibres dans la
provinceD d6signe l'ensemble des montants suivants:

a) Lorsque le contribuable a coup6 du bois en
6tat dans la province ou a acquis des billes prove-
nant de bois en 6tat dans la province, si les billes
ainsi obtenues sont vendues par lui dans la
province au moment ou avant d'8tre livr6es h une
scierie, usine de pate ou papier ou autre lieu de
transformation de billes, ses b6ndfices nets pour
l'ann6e provenant de la vente des billes,

d) Lorsque le contribuable a coup6 du bois en
6tat dans la province ou a acquis des billes
provenant de bois en 6tat dans la province, s'il ex-
ploite une scierie, usine de pate ou papier ou autre
lieu de transformation de billes au Canada, son
revenu de toutes provenances pour l'ann6e moins
I'ensemble

(i) de son revenu de provenances autres que
les op6rations forestibres et que la transforma-
tion et vente par lui de billes, bois et de leurs
sous-produits,
(ii) de tout montant compris dans I'ensemble
d6termin6 suivant le pr6sent paragraphe en
vertu des alindas a), b) ou c), et
(iii) d'un montant 6gal h 8 p. 100 du cofit
initial, en ce qui le concerne, de biens d6sign6s
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B to these Regulations used by him in the year
in the processing of logs or products derived
therefrom or, if the amount so determined is
greater than 65% of the income remaining
after making the deductions under subpara-
graphs (i) and (ii), 65% of the income so
remaining or, if the amount so determined is
less than 35% of the income so remaining,
35% of the income so remaining.

Subsection (2) of this regulation is not appli-
cable to the facts of this case. Subsection (3) pro-
vides, among other things, that the tax imposed
under the British Columbia Logging Tax Act is
declared to be of general application on income
from logging operations.

In the taxation year 1963 the appellant paid
logging tax to the Government of the Province of
British Columbia, pursuant to the provisions of
the Logging Tax Act, in the amount of $518,735,
plus $9,226 on behalf of a wholly owned subsidi-
ary, for a total of $527,961. In its 1963 return
under the Income Tax Act it claimed a deduction,
pursuant to s. 41A(1) (a) in the amount of $351,-
974, being 2/3 of the logging tax paid. The tax
imposed under the Logging Tax Act was at the
rate of 10 per cent, so that, assuming that "income
from logging operations in the province", referred
to in s. 41A(1)(b), means income from logging
operations as determined under the Logging Tax
Act, the amount deductible under para. (b)
would be the same as that determined under
para. (a).

The appellant's submission is that when para.
(a) refers to "logging tax paid" it refers to the
actual payment made to the British Columbia
Government. This amount is paid "in respect of
income for the year from logging operations in
the province" determined under the Logging Tax
Act. Paragraph (b) refers to "income for the
year from logging operations in the province
referred to in paragraph (a)." This means that
the words have the same meaning in both para-
graphs, i.e., income as determined under the
Logging Tax Act. It is contended that the inten-
tion of s. 41A was that the computation under
both paragraphs was to be the same so long as

A 1'Annexe B des pr6sents R~glements et
utilis6s par lui dans l'ann6e dans la transforma-
tion de billes ou de leurs sous-produits ou, si le
montant ainsi d6termin6 est sup6rieur & 65 p.
100 du revenu qui reste une fois op6rdes les
d6ductions pr6vues aux sous-alinias (i) et (ii),
65 p. 100 du revenu qui reste ainsi ou, si le
montant ainsi d6termin6 est inf6rieur & 35 p.
100 du revenu qui reste ainsi, 35 p. 100 du
revenu qui reste ainsi.

Le paragraphe (2) de ce r~glement ne s'appli-
que pas aux faits de la pr6sente cause. Le para-
graphe (3) d6cr~te, entre autres, que l'imp6t
6tabli en vertu du Logging Tax Act de la Colom-
bie-Britannique est d6clard un imp6t d'application
g6n6rale sur le revenu des op6rations forestibres.

En conformit6 du Logging Tax Act, l'appelante
a pay6 au gouvernement de la province de la
Colombie-Britannique, durant 1'ann6e d'imposi-
tion 1963, un imp6t sur les op6rations forestibres
s'61evant A $518,735, plus $9,226 au nom d'une
filiale dont elle 6tait l'unique propri6taire, soit
un total de $527,961. Dans sa d6claration pour
1963 faite en vertu de la Loi de l'imp6t sur le
revenu, elle a r6clam6, en vertu de l'art.
41A(1)(a), une d6duction s'6levant h $351,974,
soit les deux tiers de l'imp6t sur les op6rations
forestibres pay6. Le taux de l'imp6t 6tabli en
vertu du Logging Tax Act 6tait de 10 pour cent;
en supposant que le <revenu tir6 des op6rations
forestibres dans la province> mentionn6 & l'art.
41A( 1) (b) d6signe le revenu tir6 des op6rations
forestibres d6termind en vertu du Logging Tax
Act, le montant pouvant &tre d6duit en vertu de
l'alinda (b) serait le meme que celui qui est d6-
termin6 en vertu de 1'alin6a (a).

L'appelante soutient que par les mots <1'impt
sur les op6rations forestibres pay> de l'alin6a
(a), c'est le paiement rdellement fait au gou-
vernement de la Colombie-Britannique qui est
vis6. Ce montant est pay6 < 1'6gard du revenu
pour 1'ann6e tir6 des op6rations forestibres dans la
province d6termind en vertu du Logging Tax
Act. L'alin6a (b) traite du arevenu pour l'ann6e
tir6 des opdrations forestibres dans la province,
dont fait mention l'alin6a (a) >.. Cela veut dire que
ces termes ont le mime sens dans les deux
alin6as, c'est-A-dire qu'ils d6signent le revenu d6-
termin6 selon le Logging Tax Act. Elle soutient
que dans l'art. 41A le l6gislateur a voulu que le

114 [1972] S.C.R.



[1972] R.C.S. B.C. FOREST PRODUCTS C. M.R.N. Le Juge Martland 115

the rate of tax under the Logging Tax Act was
10 per cent, and that para. (b) was only intended
to come into play if the province increased its
tax rate above 10 per cent.

The respondent refers to para. (a) of subs. (2)
which provides that " 'income for the year from
logging operations in the province' has the mean-
ing given to that expression by regulation."

Regulation 700 states that that phrase means an
aggregate of the items described in paras. (a) to
(d) inclusive. On the facts of this case, paras. (b)
and (c) are inapplicable, so that it describes, in
this case, an aggregate of the amounts defined in
paras. (a) and (d). Paragraph (d) applies where
"standing timber is cut in the province by the
taxpayer or logs cut from standing timber in the
province have been acquired by the taxpayer, if
the taxpayer operates a sawmill, pulp or paper
plant or other place for processing logs in
Canada." In such a case a determination is re-
quired of "the income of the taxpayer for the
year from all sources" from which various stipu-
lated deductions are required to be made, to the
end that the final result will represent "income
from all sources" less "income from sources other
than logging operations."

It is the contention of the respondent that
"income from all sources" means, and can only
mean, the taxpayer's income as determined under
the provisions of the Income Tax Act.

The following provisions of the Act are rele-
vant in this connection:

3. The income of a taxpayer for a taxation year
for the purposes of this Part is his income for the
year from all sources inside or outside Canada and,
without restricting the generality of the foregoing,
includes income for the year from all

(a) businesses,
(b) property, and
(c) offices and employments.
11. (1) Notwithstanding paragraphs (a), (b) and

(h) of subsection (1) of section 12, the following
amounts may be deducted in computing the income
of a taxpayer for a taxation year:

(a) such part of the capital cost to the taxpayer
of property, or such amount in respect of the
capital cost to the taxpayer of property, if any,
as is allowed by regulation;

calcul en vertu des deux alinias soit le m8me tant
que le taux de l'imp6t pr6vu par le Logging Tax
Act est de 10 pour cent, et que l'alinia (b)
n'entre en jeu que si la province accroit le taux
de l'imp6t au-dessus de 10 pour cent.

L'intim6 se r6fire A l'alin6a (a) du paragraphe
(2) qui d6crdte que le crevenu pour l'ann6e tir6
des op6rations forestibres dans la province a le
sens que les r~glements y attribuent>.

Dans le r~glement 700, il est dit que cette ex-
pression d6signe 1'ensemble des montants d6crits
aux alin6as (a) A (d) inclusivement. Suivant les
faits de la pr6sente cause, les alin6as (b) et (c)
ne peuvent s'appliquer; en l'espice, il s'agit donc
de 1'ensemble des montants d6crits aux alin6as (a)
et (d). L'alin6a (d) s'applique lorsque <de con-
tribuable a coup6 du bois en 6tat dans la province
ou a acquis des billes provenant de bois en 6tat
dans la province, s'il exploite une scierie, usine de
pite ou papier ou autre lieu de transformation de
billes au Canada>. En pareil cas, il faut d6ter-
miner <son revenu de toutes provenances pour
l'anne>, duquel diverses d6ductions d6finies
doivent 8tre faites, de sorte que le r6sultat final
repr6sente <de revenu de toutes provenances>
moins le «revenu de provenances autres que les
op6rations forestibres>.

L'intim6 soutient que le <revenu de toutes pro-
venances> d6signe et ne peut que d6signer le
revenu du contribuable d6termin6 en vertu de la
Loi de l'impbt sur le revenu..

Les dispositions suivantes de la Loi sont per-
tinentes A cet 6gard:

3. Le revenu d'un contribuable pour une ann6e
d'imposition, aux fins de la pr6sente Partie, est son
revenu pour l'ann6e de toutes provenances A 1'in-
t6rieur ou A l'extbrieur du Canada et, sans restrein-
dre la g6ndralit6 de ce qui pr6cide, comprend le
revenu pour l'ann6e provenant

a) d'entreprises,
b) de biens, et
c) de charges et d'emplois.
11. (1) Par d6rogation aux alindas a), b) et h)

du paragraphe (1) de 'article 12, les montants sui-
vants peuvent 8tre d6duits dans le calcul du revenu
d'un contribuable pour une ann6e d'imposition:

a) la partie de ce que cotent en capital les biens
au contribuable, ou la somme A l'6gard de ce que
cottent en capital les biens au contribuable, s'il
en est, qui est allou6e var rbalement;
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Section 15 of the Interpretation Act, 1967-68,
(Can.), c. 7, provides that:

Where an enactment confers power to make
regulations, expressions used in the regulations have
the same respective meanings as in the enactment
conferring the power.

The result is that when para. (1) (d) of Regu-
lation 700 speaks of income "from all sources"
it means income as determined by the application
of the provisions of the Income Tax Act, i.e,
from all sources (s. 3) less allowable deductions
(s. 11(1)(a)). In computing such income, for
the purposes of para. (1) (d) any amount which
the taxpayer has claimed and deducted as a
capital cost allowance, by virtue of the opening
words of s. 11 "deducted in computing the income
of a taxpayer for a taxation year", must be
deducted.

In my opinion the respondent's submission is
correct. The terms of para. (1) (d) require a
computation to be made of income "from all
sources" as determined under the provisions of
the Federal Act, and not, as submitted by the
appellant, under the provisions of the Logging
Tax Act.

In my opinion the intent of para. (b) of
s. 41A(1) was not merely to provide a limit on
the deduction of provincial logging tax in case
the rate of tax is increased by the province (as
contended by the appellant), but also to provide
such a limit in case the tax base is increased
by a province beyond that set by the Federal
formula.

The respondent's computation, based upon his
interpretation of s. 41A and Regulation 700, re-
sults in a determination of income for the year
from logging operations of $1,897,875. This
amount was increased by the judgment at trial
to $1,960,810.62. Of this amount, the appellant
would be entitled to deduct from income tax,
under s. 41A(1)(b), 6J per cent, which is less
than I of the logging tax actually paid as com-
puted under s. 41A(1) (a), and which is therefore
the proper deduction to be made.

L'article 15 de la Loi d'interpritation, 1967-68
(Can.), c. 7, d6crkte ce qui suit:

Quand un texte l6gislatif confire le pouvoir
d'6tablir des rkglements, les expressions employ6es
dans ceux-ci ont respectivement le mime sens que
dans le texte l6gislatif qui confbre ce pouvoir.

En d6finitive, lorsque dans l'alin6a (d) du par.
(1) du r~glement 700 il est fait mention du
revenu <de toutes provenances>, cela veut dire le
revenu d6termin6 conform6ment aux dispositions
de la Loi de l'imp6t sur le revenu, c.-h-d. de
toutes provenances (art. 3), moins les d6ductions
admissibles (art. 11(1)(a)). Dans le calcul de
ce revenu, aux fins de l'alin6a (d) du par. (1),
tout montant r6clam6 et d6duit par le contribu-
able comme allocation du cott en capital en vertu
des mots du d6but de l'art. 11: <<d6duits dans le
calcul du revenu d'un contribuable pour un ann6e
d'imposition>, doit 8tre d6duit.

A mon avis, ce que soutient l'intim6 est juste.
Les termes de l'alinia (d) du par. (1) demandent
que le calcul du revenu <de toutes provenances>
soit fait en vertu de la loi f6d6rale et non, comme
le soutient l'appelante, en vertu du Logging Tax
Act.

A mon avis, l'alinia (b) de l'art. 41A(1) ne
vise pas simplement A 6tablir une limite A la d6-
duction de l'imp6t provincial sur les op6rations
forestiares au cas oii le taux de l'imp6t serait
accru par la province (comme le soutient I'ap-
pelante), mais il vise 6galement A 6tablir une
semblable limite au cas oh l'assiette de l'imp6t
serait accrue par une province au-del de ce qui
est pr6vu par la formule f6d6rale.

D'apris le calcul de 1'intim6, fond6 sur son in-
terpr6tation de 1'art. 41A et du rkglement 700,
le revenu pour 1'ann6e tird d'op~rations fores-
tires s'616ve A $1,897,875. Par le jugement de
premiere instance, ce montant a 6t6 port6 A
$1,960,810.62. De ce montant, I'appelante aurait
le droit de d6duire de l'imp6t sur le revenu, en
vertu de 1'art. 41A(1)(b), les six et deux tiers
pour cent, ce qui est moins que les deux tiers
de l'imp6t sur les operations forestibres r6elle-
ment pay6, calcul6 en vertu de l'art. 41A(1) (a),
et ce qui est par cons6quent ce qui devrait 8tre
d6duit.
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In summary, it is my opinion that, in applying
s. 41A, the computation required under para. (a)
of subs. (1) is based upon the logging tax actu-
ally paid to the province; the computation under
para. (b) is based on income from logging opera-
tions determined pursuant to the Federal regula-
tion, involving, when para. (1) (d) of Regulation
700 is operative, a determination of income from
all sources in accordance with the provisions of
the Income Tax Act.

This disposes of the appellant's main submis-
sion on this point, and also of the alternative
submission that Regulation 700 should be con-
strued to mean that, in computing depreciation,
in determining the taxpayer's income, the rates
charged in the accounts and financial statements
arrived at in conformity with generally accepted
accounting principles and business pratice should
be applied. As already indicated, it is my view
that the computation of income under para.
(1) (d) of that regulation should be on the basis
of the amount actually claimed and deducted as
a capital cost allowance for the purpose of Fed-
eral income tax.

It is my opinion, therefore, that the appeal fails
on both grounds and should be dismissed with
costs.

Appeal dismissed with costs.

Solicitors for the appellant: Lawson, Lawson,
Lundell, Lawson & McIntosh, Vancouver.

Solicitor for the respondent: D. S. Maxwell,
Ottawa.

En r6sum6, je suis d'avis que lorsque s'applique
'art. 41A, le calcul requis en vertu de l'al. (a) du

par. (1) est fond6 sur 1'imp6t sur les operations
forestibres rdellement pay6 & la province; le calcul
en vertu de l'al. (b) est fond6 sur le revenu tir6
des op6rations forestibres d6termin6 en conformit6
du r~glement f6d6ral, ce qui implique, lorsque
l'alinia (d) du par. (1) du rbglement 700 s'ap-
plique, la d6termination du revenu de toutes
provenances en conformit6 de la Loi de l'imp6t
sur le revenu.

Cela r6pond & 1'argument principal de 1'ap-
pelante sur ce point, et 6galement h son argument
subsidiaire que le rbglement 700 devrait s'inter-
pr6ter comme si devaient 6tre appliqu6s, dans le
calcul de la d6pr6ciation lors de la d6termination
du revenu du contribuable, les taux employds
dans les comptes et les 6tats financiers, calcul6s
en conformit6 des principes g6n6ralement re-
connus de la comptabilit6 et de la pratique com-
merciale. Comme je l'ai d6ji signal6, je suis d'avis
que le calcul du revenu en vertu de l'alin6a (d)
du par. (1) de ce riglement doit 8tre fait sur la
base du montant r6ellement r6clam6 et d6duit
comme allocation du cofit en capital aux fins de
l'imp6t sur le revenu f6d6ral.

Par cons6quent, je suis d'avis que l'appel n'est
fond6 & l'6gard de ni l'un ni l'autre des griefs
d'appel et qu'il doit 6tre rejet6 avec d6pens.

Appel rejet6 avec dipens.

Procureurs de l'appelante: Lawson, Lawson,
Lundell, Lawson & McIntosh, Vancouver.

Procureur de l'intim6: D. S. Maxwell, Ottawa.
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Frank Paul and Charlotte Paul (Plaintiffs)
Appellants;

and

Ralph Leonard Gray, George H. Workman
and Canadian National Railway Company
(Defendants) Respondents.

1971: March 30, 31; 1971: April 5.

Present: Martland, Judson, Ritchie, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Contracts-Contract for erection of overpass-
Failure on part of contractor to comply with require-
ments of contract and instructions of railway com-
pany-Company entitled under contract to terminate
same and employ another contractor to complete
work-No interference by Court of Appeal with trial
judge's findings of fact-No evidence to support
claim of conspiracy-Appeal dismissed by Supreme
Court of Canada.

APPEAL from a judgment of the Court of
Appeal for Ontario, dismissing the appelants'
appeal from a judgment of Wilson J. in an action
arising out of a contract for the erection of a rail-
way overpass. Appeal dismissed.

Frank Paul, in person, for plaintiffs, appellants.

A. G. Lennon, for the defendants, respondents.

The judgment of the Court was delivered by

MARTLAND J.-I agree with the reasons given
by the Court of Appeal for Ontario for dismissing
the appellants' appeal from the judgment at trial.

For the same reasons I would dismiss, with
costs, their appeal to this Court.

Appeal dismissed with costs.

Frank Paul and Charlotte Paul, plaintiffs, ap-
pellants.

Solicitor for the defendants, respondents: A. G..
Lennon, Toronto.

Frank Paul et Charlotte Paul (Demandeurs)
Appelants;

et

Ralph Leonard Gray, George H. Workman
et Canadian National Railway Company
(Difendeurs) Intimis.

1971: les 30 et 31 mars; 1971: le 5 avril.

Pr6sents: Les Juges Martland, Judson, Ritchie,
Spence et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Contrat-Construction d'un passage supirieur-
Difaut de l'entrepreneur de se conformer aux pres-
criptions du contrat et aux instructions de la com-
pagnie de chemin de fer-En vertu du contrat la
compagnie a le droit de le risilier et d'engager un
autre entrepreneur pour achever les travaux-La
Cour d'appel n'est pas intervenue dans les conclu-
sions de fait du juge de premidre instance-Aucune
preuve ii l'appui de l'alligation de complot-Appel
rejetj par la Cour supreme du Canada.

APPEL d'un jugement de la Cour d'appel
de l'Ontario, rejetant un appel interjet6 par les
appelants d'un jugement du Juge Wilson dans
une action n6e d'un contrat de construction d'un
passage supdrieur de chemin de fer. Appel rejet6.

Frank Paul, en personne, pour les demandeurs,
appelants.

A. G. Lennon, pour les d6fendeurs, intim6s.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-Je souscris aux motifs
donnis par la Cour d'appel de l'Ontario pour re-
jeter l'appel des appelants contre le jugement du
tribunal de premibre instance.

Pour les m~mes motifs je rejetterais, avec d6-

pens, leur appel en cette Cour.

Appel rejetd avec dipens.

Frank Paul et Charlotte Paul, demandeurs, ap-
pelants.

Procureurs des ddfendeurs, intimis: A. G.
Lennon, Toronto.
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Michael Hretchka, Jean Marie
Bretchka and Chromex Investments Limited
Appellants;

and

Afforney-General of British Columbia,
British Columbia Securities Commission
and Superintendent of Brokers for
British Columbia Respondents.

1971: March 29; 1971: April 27.

Present: Martland, Judson, Ritchie, Hall and
Spence JJ.

MOTION TO QUASH

Appeal-Order of Securities Commission ap-
pealed to Court of Appeal--Court exercising powers
under s. 31(5) of Securities Act, 1967 (B.C.), c. 45-
Order varied-Whether appeal lies to Supreme Court
of Canada-Supreme Court Act, R.S.C. 1952, c. 259,
s. 44(1).

. On an appeal from an order of the British Colum-
bia Securities Commission, the majority of the Court
of Appeal held that, under all the circumstances, a
prohibition against the appellants trading in certain
shares, which the Commission sought, by its order,
to impose, was merited. The Court exercised its
powers under s. 31(5) of the Securities Act, 1967
(B.C.), c. 45, to direct the Commission as to the
nature of such order and varied, in certain respects,
the Commission's order.

An application for an order to quash an appeal
from the judgment of the Court of Appeal was made
on the following grounds: 1. That the amount or
value of the matter in controversy in the appeal does
not exceed $10,000, as required by the provisions of
s. 36(a) of the Supreme Court Act. 2. That the
order of the Court of Appeal from which the appeal
is taken is not a final judgment within the meaning
of s. 36 of the Supreme Court Act. 3. That, in
accordance with the provisions of s. 44(1) of the
Supreme Court Act, no appeal lies by reason of the
fact that the judgment from which the appellants
seek to appeal was made in the exercise of judicial
discretion.

A counter-application was made by the appellants
for leave to appeal.

Held (Spence J. dissenting): The application to
quash should be granted and the application for
leave to appeal should be dismissed.

Michael Hretchka, Jean Marie Hretchka
et Chromex Investments Limited Appelants;

et

Le Procureur general de la Colombie-
Britannique, British Columbia Securities
Commission et Superintendent of Brokers for
British Columbia Intimis.

1971: le 29 mars; 1971: le 27 avril.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Spence.

REQUP-TE EN ANNULATION
Appel-Appel i la Cour d'appel d'une ordonnance

de la Securities Commission-La Cour exergant les
pouvoirs confirds par l'art. 31(5) du Securities Act,
1967 (B.C.), c. 45-Modification de l'ordonnance-
A ucun droit d'appel i la Cour supreme du Canada-
Loi sur la Cour suprime, S.R.C. 1952, c. 259, art.
44(1).

Sur appel d'une ordonnance de la British Colum-
bia Securities Commission, la majorit6 en Cour d'ap-
pel a jug6, 6tant donn6 toutes les circonstances,
qu'une interdiction de faire le commerce de certaines
actions, interdiction que la Commission a voulu im-
poser par son ordonnance, 6tait justifi6e. La Cour
d'appel a exerc6 les pouvoirs que lui confire l'art.
31(5) du Securities Act, 1967 (B.C.), c. 45, de don-
ner des directives A la Commission sur les modalit6s
d'une telle ordonnance et elle a modifi6, h certains
6gards, l'ordonnance de la Commission.

Une requ8te pour faire annuler un appel interjet6
l'encontre du jugement de la Cour d'appel s'appuie

sur trois moyens: 1. Le montant ou la valeur de la
matibre en litige ne d6passe pas $10,000, comme
I'exigent les dispositions de l'art. 36(a) de la Loi sur
la Cour supreme. 2. L'ordonnance de la Cour d'appel
dont il est interjet6 appel n'est pas un jugement
d6finitif au sens de l'art. 36 de la Loi sur la Cour
supreme. 3. Conform6ment aux dispositions de l'art.
44(1) de la Loi sur la Cour supreme, nul appel ne
peut 8tre interjet6 6tant donn6 que le jugement dont
les appelants veulent appeler a 6t6 rendu dans
l'exercice d'une discr6tion judiciaire.

Les appelants ont prbsent6 une requate incidente
pour obtenir l'autorisation d'interjeter appel.

Arrit: La requite en annulation doit 6tre accord6e
et la demande d'autorisation d'appel doit Stre rejet6e,
le Juge Spence 6tant dissident.
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Per Martland, Judson, Ritchie and Hall JJ.: It was
sufficient to consider only the third ground upon
which the application to quash was made. Section 31
of the Securities Act gives to a person primarily
affected by an order of the Securities Commission a
right of appeal from the Commission to the Court
of Appeal. Unlike the right of appeal from the deci-
sion of an administrative tribunal frequently pro-
vided by statute, this appeal is not limited to ques-
tions of law or jurisdiction. It is a general right of
appeal. But, in addition, the Court is not limited,
when such appeal is taken, to affirming or reversing
the Commission order. It is empowered to direct the
Commission to make an order, within the scope of its
statutory powers, "as the Court deems proper". In
other words, the Court, on appeal, has the same
discretionary powers as has the Commission.

The order made by the Court of Appeal was,
therefore, an order made in the exercise of judicial
discretion. Accordingly, s. 44(1) of the Supreme
Court Act was applicable and the appellants had no
appeal, as of right, to this Court.

This was not a case in which leave to appeal
should be granted under s. 41. The order prohibiting
trading was in the public interest and, in the cir-
cumstances of the case, an appeal in relation to the
discretion exercised by the Court of Appeal should
not be considered.

Per Spence J., dissenting: 1. The amount in con-
troversy in the appeal was over $10,000. 2. The judg-
ment of the Court of Appeal was a final judgment
within the meaning of s. 36 of the Supreme Court
Act. 3. The appeal from the order of the Court of
Appeal to this Court was not on the question of the
exercise of discretion by a majority of the Court but
on the question of the validity and intra vires nature
of the order made by that Court and of its pre-
decessor the order made by the Securities Commis-
sion. An appeal on this issue was not one that was
barred by the provisions of s. 44 of the Supreme
Court Act.

APPLICATION by the respondents for an
order to quash the appellants' appeal from a
judgment of the Court of Appeal for British
Columbia', varying an order of the British

1 [1971] 1 W.W.R. 163 sub. nom. Re Hretchka et at. and
Chromex Investments Ltd., 16 D.L.R. (3d) 273 sub nom. Re
Chromex Nickel Mines Ltd.

Les Juges Martland, Judson, Ritchie et Hall: Des
trois moyens sur lesquels repose la requfte en annu-
lation, il suffit de n'en examiner que le troisibme.
L'article 31 du Securities Act accorde a une personne
touch6e en premier lieu par une ordonnance de la
Commission le droit d'interjeter appel A la Cour
d'appel. A la diff6rence du droit d'appel souvent
pr6vu dans la loi h l'encontre de la d6cision d'un
tribunal administratif, l'appel en question ici ne se
limite pas A des questions de droit ou de comp6-
tence. C'est un droit d'appel g6ndral. De plus, lors
d'un tel appel, le role de la Cour ne se limite pas A
confirmer ou h infirmer l'ordonnance de la Commis-
sion. Elle peut enjoindre A celle-ci de rendre une
ordonnance, compte tenu des pouvoirs que lui con-
f~re la loi, <que la Cour juge appropribe>. En
d'autres mots, en appel, la Cour posshde les mimes
pouvoirs discr6tionnaires que la Commission.

L'ordonnance rendue par la Cour d'appel 6tait
done une ordonnance rendue dans l'exercice d'une
discr6tion judiciaire. Il s'ensuit que l'art 44(1) de la
Loi sur la Cour supreme s'applique et que les ap-
pelants ne peuvent, de plein droit, interjeter appel A
cette Cour.

Il n'y a pas lieu d'accorder une autorisation d'ap-
pel en vertu de l'art. 41. L'ordonnance interdisant de
faire le commerce des actions 6tait dans l'intbrt
public et, dans les circonstances de I'affaire, il n'y
a pas lieu d'entendre un appel portant sur la dis-
cr6tion exerc6e par la Cour d'appel.

Le Juge Spence, dissident: 1. Le montant en litige
dans le pr6sent appel est de plus de $10,000. 2. L'ar-
rat de la Cour d'appel est un jugement d6finitif au
sens de l'art. 36 de la Loi sur la Cour supreme.
3. L'appel interjet6 h cette Cour de l'ordonnance de
la Cour d'appel ne porte pas sur la question de
l'exercice d'un pouvoir discr6tionnaire par la ma-
jorit6 de cette Cour-la, mais sur la question de la
validit6 et la nature intra vires de l'ordonnance de
cette dernibre Cour et de l'ordonnance qui l'a pr6-
c6d6e, celle de la Commission des valeurs mobilibres.
Un appel sur cette question n'est donc pas exclu
par les dispositions de l'art. 44 de la Loi sur la Cour
supreme.

REQUtTE des intim6s en annulation de l'appel
interjet6 par les appelants d'un jugement de la
Cour d'appel de la Colombie-Britannique', modi-
fiant une ordonnance de la British Columbia

1 [1971] 1 W.W.R. 163 sub nom. Re Hretchka et al. and
Chromex Investments Ltd., 16 D.L.R. (3d) 273 sub nom. Re
Chromex Nickel Mines Ltd.
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Columbia Securities Commission. APPLICA-
TION by the appellants for leave to appeal.
Application to quash appeal granted; application
for leave to appeal dismissed. Spence J. dissenting.

Honourable C. H. Locke, Q.C., for the appel-
lants.

W. G. Burke-Robertson, Q.C., for the re-
spondents.

The judgment of Martland, Judson, Ritchie
and Hall JJ. was delivered by

MARTLAND J.-The respondents have applied
for an order to quash this appeal from a judgment
of the Court of Appeal for British Columbia,
which, on an appeal by the appellants from an
order of the British Columbia Securities Com-
mission (hereinafter referred to as "the Commis-
sion"), had varied that order. The powers of the
Commission are defined in the Securities Act,
1967, 1967 (B.C.), c. 45, as amended by 1968
(B.C.), c. 50, (hereinafter referred to as "the
Act"). The relevant provisions of that statute are
as follows:

77A. (1) Where the Commission considers it to
be in the public interest, the Commission may at any
time issue an order prohibiting any person or com-
pany to whom the order is addressed, whether such
person or company is registered or not, from trading
in the securities mentioned in the order for such
period or periods as may be mentioned therein.

(2) No order shall be made under subsection (1)
without a hearing, unless in the opinion of the
Commission the length of time required for a hearing
could be prejudicial to the public interest, in which
event a temporary order may be made which shall
expire fifteen days from the date of the making
thereof.

(3) Every order made under this section shall be
served on the person or company to whom it is
addressed and forthwith upon receipt of the notice,
and so long as the order remains in force, the person
or company named therein shall comply with the
order.

(4) A copy of the order shall be served on the
person or company issuing the security.

5. (1) The Superintendent or any Deputy Super-
intendent may exercise the powers and shall perform

Securities Commission. REQUtTE des appelants
pour autorisation d'appeler. Requte en annula-
tion accordde; requ~te pour autorisation d'appeler
rejet6e. Le Juge Spence 6tant dissident.

L'honorable C. H. Locke, c.r., pour les appe-
lants.

W. G. Burke-Robertson, c.r., pour les intim6s.

Le jugement des Juges Martland, Judson,
Ritchie et Hall a 6td rendu par

LE JUGE MARTLAND-Les intim6s demandent
qu'une ordonnance soit rendue pour annuler le
prdsent appel form6 A 'encontre d'un arret de la
Cour d'appel de la Colombie-Britannique qui, sur
appel interjet6 par les appelants d'une ordonnance
de la British Columbia Securities Commission (ci-
aprbs appel6e <la Commission ), a modifi6 cette
dernibre ordonnance. Le Securities Act, 1967,
1967 (C.-B.), c. 45, modifi6 par le c. 50, 1968
1968 (C.-B.), (ci-aprbs appel6 4la Loi) d6finit
les pouvoirs de cette Commission. Les dispositions
pertinentes de cette Loi se lisent comme suit:
[TRADUCTION] 77A. (1) Si elle juge dans l'int6rat
public de le faire, la Commission peut, en tout temps,
rendre une ordonnance interdisant a toute personne
ou compagnie h qui l'ordonnance s'adresse, que cette
personne on compagnie soit enregistrde ou non, de
faire le commerce des valeurs mobilibres d6sign6es
dans l'ordonnance pendant telle pdriode ou telles
p6riodes qui peuvent y 8tre sp6cifibes.

(2) Aucune ordonnance ne peut 8tre rendue en
vertu du paragraphe (1) sans audition, A moins que,
de l'avis de la Commission, le temps n6cessaire A la
tenue d'une audition puisse nuire A I'int6r8t public;
en ce cas, la Commission peut rendre une ordonnance
temporaire qui expire quinze jours aprbs sa date.

(3) Toute ordonnance rendue en vertu du pr6sent
article doit Etre signifi6e A la personne ou A la com-
pagnie A qui elle s'adresse; d~s r6ception de l'avis
et tant que l'ordonnance demeure en vigueur, ladite
personne ou compagnie y nomm6e, doit se. con-
former h l'ordonnance.

(4) Une copie de l'ordonnance doit 6tre signifie
& la personne ou h la compagnie qui 6met les valeurs
mobilibres.

5. (1) Le surintendant ou tout surintendant ad-
joint peut exercer les pouvoirs et doit remplir les
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the duties vested in or imposed upon him by this
Act, and he may exercise the powers and shall per-
form the duties that are vested in or imposed upon
the Commission by this Act or the regulations and
that are assigned to him by the Commission, except
those referred to in sections 23, 24, 25, 26, 27, 30,
and 141, and, subject to the direction of the Commis-
sion, he shall be the chief administrative officer of
the Commission.

30. (1) Any person or company primarily af-
fected by a direction, decision, order, or ruling of
the Superintendent may, by notice in writing sent
by registered mail to the Superintendent within thirty
days after the mailing of the notice of the direction,
decision, order, or ruling, request and be entitled to
a hearing and review thereof by the Commission.

(2) Upon a hearing and review, the Commission
may by order confirm the direction, decision, order,
or ruling under review or make such other direction,
decision, order, or ruling as the Commission deems
proper.

(3) The Attorney-General may appoint counsel to
assist the Commission upon a hearing and review
under this section.

31. (1) Any person or company primarily af-
fected by a direction, decision, order, or ruling of
the Commission, other than a ruling under section
56, may appeal to the Court of Appeal.

(2) Every appeal shall be by notice of motion
sent by registered mail to the Superintendent within
thirty days after the mailing of the notice of the
order, and the practice and procedure upon and in
relation to the appeal shall be the same as upon an
appeal from a judgment of a Judge of the Supreme
Court in an action.

(3) The Superintendent shall certify to the Regis-
trar of the Court of Appeal

(a) the direction, decision, order, or ruling that
has been reviewed by the Commission;
(b) the order of the Commission, together with
any statement of reasons therefor;
(c) the record of the review; and
(d) all written submissions to the Commission or
other material that are relevant to the appeal.

(4) The Attorney-General may appoint counsel
to assist the Court of Appeal upon the hearing of any
appeal under this section.

fonctions que la Loi lui attribue ou lui impose et il
peut exercer les pouvoirs et doit remplir les fonctions
que la Loi ou les r~glements attribuent ou imposent
A la Commission et que cette dernibre lui assigne, A
l'exception des pouvoirs et fonctions mentionn6s aux
articles 23, 24, 25, 26, 27, 30 et 141 et, sous reserve
des directives de la Commission, il est I'administra-
teur en chef de la Commission.

30. (1) Toute personne ou compagnie touch6e en
premier lieu par un ordre, une ordonnance ou une
d6cision du surintendant peut, par un avis 6crit en-
voy6 par courrier recommand6 au surintendant dans
les trente jours de la mise A la poste de l'avis de
l'ordre, de 'ordonnance ou de la d6cision, demander
une audition et la r6vision de ceux-ci par la Com-
mission et elle a droit h une telle audition et r6vision.

(2) Aprbs audition et r6vision, la Commission
peut, par une ordonnance, confirmer l'ordre, I'ordon-
nance ou la d6cision en cause ou rendre tout autre
ordre, ordonnance ou d6cision qu'elle juge appropri6.

(3) Le Procureur g6n6ral peut nommer des avo-
cats pour assister la Commission lors de l'audition
et de la r6vision privues au pr6sent article.

31. (1) Toute personne ou compagnie touch6e en
premier lieu par un ordre, une ordonnance ou une
d6cision de la Commission, autre qu'une d6cision
rendue en vertu de 'article 56, peut interjeter appel
A la Cour d'appel.

(2) Tout appel est interjet6 par 1'envoi d'un avis
de requate par courrier recommand6 au surintendant
dans les trente jours de la mise A la poste de l'avis
de l'ordonnance et la pratique et la proc6dure em-
ploy6es dans le cours de l'appel et relativement i
celui-ci sont celles qui sont employ6es dans le cours
de l'appel d'un jugement rendu par un juge de la
Cour supreme dans une action.

(3) Le surintendant doit attester au registraire de
la Cour d'appel

(a) l'ordre, l'ordonnance ou la d6cision r6vis6e
par la Commission;
(b) l'ordonnance de la Commission et tout expos6
de motifs A l'appui;
(c) le dossier de la r6vision; et
(d) les conclusions 6crites pr6sent6es a la Commis-
sion ou tout autre document se rattachant A
l'appel.
(4) Le Procureur g6ndral peut nommer des avo-

cats pour assister la Cour d'appel lors de l'audition
de tout appel interjet6 en vertu du pr6sent article.
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(5) Where an appeal is taken under this section,
the Court of Appeal may by its order direct the
Commission to make such direction, decision, order,
or ruling or to do such other act as the Commission
is authorized and empowered to do under this Act
or the regulations and as the Court deems proper,
having regard to the material and submissions before
it and to this Act and the regulations, and the Com-
mission shall make the direction, decision, order, or
ruling or do the act accordingly.

(6) Notwithstanding an order of the Court of
Appeal, the Commission has power to make any
further direction, decision, order, or ruling upon new
material or where there is a material change in the
circumstances, and every such direction, decision,
order, or ruling is subject to this section.

The reasons for judgment of the majority of
the Court of Appeal were delivered by Bull J.A.,
from which I quote the following statement of
the facts which gave rise to these proceedings:

Chromex Nickel Mines Ltd. (hereafter sometimes
called "Chromex") is what is often called a "Domin-
ion Company" having been incorporated on January
26, 1966 by the issue of Letters Patent under the
Canada Corporations Act, a statute of the Parliament
of Canada. Its authorized capital was $800,000 di-
vided into 8,000,000 common shares of a par value
of 10 cents each. Its head office was in British
Columbia and its stated purpose and objects were
the exploration, development and operation of min-
ing properties in the United States, Canada and
elsewhere. Since its incorporation the company has
issued a total of 2,901,096 paid-up shares of which
2,107,757 were issued in 1966 for mining proper-
ties. Of that latter number the appellant Michael
Hretchka was issued 1,000,000 shares for six Crown-
granted British Columbia mineral claims on a basis
of 12 cents per share, and the remainder of
1,107,757 were issued pursuant to an exchange offer
for all the shares of Hunter Point Explorations Ltd.,
which owned a large number of mineral claims and
owed $30,000 to the appellant Chromex Investments
Ltd. The appellant Michael Hretchka received 10,000
shares for an approximate one per cent interest in
Hunter Point Explorations Ltd., the appellant Jean
Marie Hretchka (the wife of Michael Hretchka) re-
ceived 20,000 shares for her approximate two per
cent interest and the appellant Chromex Investments
Ltd. (beneficially owned by Mrs. Hretchka but
managed by her husband) received 80,000 shares
for its approximate 8 per cent interest. Chromex

(5) Quand un appel est interjet6 en vertu du pr&-
sent article, la Cour d'appel peut, par ordonnance,
ordonner h la Commission de rendre tel ordre, telle
ordonnance ou telle d6cision ou d'accomplir tout autre
acte que la Commission a l'autorisation et le pouvoir
de faire en vertu de la pr6sente loi ou des r~glements
et que la Cour d'appel juge appropri6, compte tenu
des documents et des conclusions qui lui ont 6t6
pr6sent6s et compte tenu de la pr6sente loi et des
riglements, et la Commission doit rendre l'ordon-
nance ou la d6cision ou accomplir I'acte en question.

(6) Nonobstant une ordonnance de la Cour d'ap-
pel, la Commission peut rendre tout autre ordre,
ordonnance ou d6cision s'il se pr~sente des 616ments
nouveaux ou s'il se produit un changement impor-
tant dans les circonstances, et cet ordre, cette ordon-
nance ou cette d6cision est assujettie au pr6sent
article.

Les motifs de jugement de la majorit6 de la
Cour d'appel ont 6t6 ridig6s par le Juge d'appel
Bull; j'en cite l'expos6 des faits qui ont donn6 lieu
au pr6sent litige:
[TRADUCTION] Chromex Nickel Mines Ltd. (ci-
aprbs quelquefois appel6e <<ChromexD) est ce qu'on
d6signe souvent par l'expression <une compagnie h
charte f6d6raleD. Elle a 6t6 constitude le 26 janvier
1966, par lettres patentes d6livrdes en vertu de la
Loi sur les corporations canadiennes, une loi du
Parlement du Canada. Le capital autoris6 de la com-
pagnie est de $800,000, r6parti en 8 millions d'actions
ordinaires d'une valeur nominale de 10 cents chacune.
Son siege social est situ6 en Colombie-Britannique et
ses fins et objets d6clar6s sont l'exploration, la mise
en valeur et l'exploitation de mines aux ttats-Unis,
au Canada et ailleurs. Depuis sa constitution, la com-
pagnie a 6mis en tout 2,901,096 actions lib6r6es, dont
2,107,757 en 1966 pour des propri6tis minibres. De
ce dernier nombre, I'appelant Michael Hretchka a
regu sur une base de 12 cents l'action un million
d'actions en 6change de six claims situ6s en Colom-
bie-Britannique et conc6d6s par la Couronne, et les
1,107,757 autres actions ont 6t6 6mises conform6-
ment & une offre d'6change concernant toutes les
actions de Hunter Point Explorations Ltd., qui d6-
tenait un grand nombre de claims miniers et devait
$30,000 A l'appelante Chromex Investments Ltd.
L'appelant Michael Hretchka a requ 10,000 actions
contre un intbrt d'environ un pour cent dans Hunter
Point Exploration Ltd., I'appelante Jean Marie
Hretchka (la femme de Michael Hretchka), 20,000
actions en 6change de son intbrit d'environ deux
pour cent et l'appelante Chromex Investments Ltd.
(appartenant & M" Hretchka, mais ger6e par son
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Investments Ltd. also received 150,000 shares in
payment of the $30,000 debt on the basis of 20 cents
per share.

The only other treasury shares issued by Chromex
(except originally to cover incorporation expenses)
were 76,536 shares in December 1967 at 30 cents
per share cash and 529,300 shares in April-May
1969 at 60 cents per share cash, in both cases
allegedly to registered shareholders only.

Therefore, the three appellants were allotted be-
tween them in 1966 a total of 1,260,000 Chromex
shares. It seems that the appellant Michael Hretchka
still retains his original holding of 1,010,000 shares
and his wife, the appellant Jean Marie Hretchka,
most of her 20,000 shares, but the appellant
Chromex Investments Ltd. has disposed of large but
unspecified blocks of its original holding of 230,000
shares. Thus, the appellants hold as a group a mini-
mum of about 40 per cent of all the outstanding
capital.

Chromex never filed a prospectus under the Se-
curities Act, 1967, although in 1966 it filed one with
the Secretary of State of Canada under the Canada
Corporations Act, with an updating amendment in
the following year. Those prospectuses were filed in
Newfoundland, but refused in this Province on the
grounds that they did not comply with the British
Columbia requirements. The company was never
qualified as a security-issuer in this Province. It
seems that Chromex shares were being traded in
Vancouver as unlisted shares over-the-counter during
the fall of 1968 and spring of 1969. Prices ranged
from 30 cents to 60 cents a share. In May 1969,
however, great market activity occurred and the
prices rose quickly to the two-dollar level. On June 6,
1969, the Superintendent of Brokers, purporting
under s. 5(1) to exercise the powers of s. 77A(2)
of the Securities Act, 1967 made a temporary order
without holding any hearing. Under that order all
members of the Vancouver Stock Exchange, regis-
tered Brokers and Broker-Dealers were prohibited
from trading in the shares of Chromex for fifteen
days.

On the same day, the Superintendent sent to the
appellant Michael Hretchka, at the company's office,
with a copy to the company's solicitor, a notice en-
closing the temporary order and calling attendance
before him on June 12 to be heard regarding the
continuation of the order beyond fifteen days by way

mari) a regu 80,000 actions contre son int6rt d'en-
viron huit pour cent. Chromex Investments Ltd. a
6galement regu 150,000 actions en paiement de la
dette de $30,000, sur une base de 20 cents l'action.

Les seules autres actions 6mises par Chromex de
son fonds social (h l'exception des actions 6mises A
l'origine pour couvrir les frais de constitution) sont
les suivantes: 76,536 actions en d6cembre 1967, au
prix de 30 cents l'action, contre espbces, et 529,300
actions en avril et mai 1969, au prix de 60 cents
l'action, contre esphces, dans les deux cas, a-t-on dit,
h des actionnaires inscrits seulement.

Les trois appelants se sont donc partag6, en 1966,
un total de 1,260,000 actions de Chromex. Il semble
que l'appelant Michael Hretchka d6tienne encore son
portefeuille initial de 1,010,000 actions et sa femme,
I'appelante Jean Marie Hretchka, la plupart de ses
20,000 actions, mais l'appelante Chromex Invest-
ments Ltd. a c6d6 des tranches importantes mais non
spcifi6es de son portefeuille initial de 230,000 ac-
tions. Les appelants comme groupe d6tiennent donc
environ 40 pour cent au moins de tout le capital en
circulation.

Chromex n'a jamais d6pos6 de prospectus con-
form6ment au Securities Act, 1967, bien qu'en 1966
elle en ait d6pos6 un au secr6tariat d'ttat du Canada,
conform6ment h la Loi sur les corporations cana-
diennes, de mime qu'une mise A jour de celui-ci,
l'ann6e suivante. Elle a d6pos6 ces prospectus h
Terre-Neuve, mais la Colombie-Britannique les a
refus6s les jugeant non conformes h ses exigences. La
compagnie n'a jamais 6t6 reconnue comme 6mettrice
de valeurs mobilibres en Colombie-Britannique. Il
semble que les actions de Chromex se vendaient hors
cote h Vancouver h I'automne de 1968 et au prin-
temps de 1969. Les prix fluctuaient entre trente et
soixante cents l'action. En mai 1969, toutefois, le
march6 est devenu trbs actif et les cours ont rapide-
ment atteint les $2. Le 6 juin 1969, le surintendant
des courtiers, pr6tendant exercer, en vertu de l'art.
5(1), les pouvoirs que confire l'art. 77A(2) du
Securities Act, 1967, a rendu une ordonnance tem-
poraire sans audition. Cette ordonnance interdisait h
tous les membres de la Bourse de Vancouver, cour-
tiers et commergants en valeurs mobilibres enregis-
tr6s de faire le commerce des actions de Chromex
pendant quinze jours.

A la mime date, le surintendant a transmis h
Michael Hretchka, an bureau de la compagnie, avec
copie A l'intention de l'avocat de cette dernibre, un
avis accompagn6 de l'ordonnance temporaire et le
convoquant pour le 12 juin afin d'8tre entendu sur
la prolongation de l'interdiction au-delA de quinze
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of a further temporary order. Hretchka appeared
with Chromex's counsel before the Superintendent
on June 12, gave evidence and was cross-examined
at length by the Superintendent. The appellants
Chromex Investments Ltd. and Mrs. Hretchka were
not notified of the hearing and were neither present
nor represented.

On June 24, 1969, the Deputy Superintendent of
Brokers, after reciting that a hearing had been held
on June 12, 1969 (which was not stated to have
been for the purpose of determining whether the
order of June 6, 1969 should be made permanent)
and that the Commission was of the opinion that it
was in public interest for a "further order to be
made pursuant to section 77A. . . ." ordered that the
temporary order of June 6, 1969 be rescinded and
that Chromex and the three appellants be prohibited
from trading in Chromex securities until the Com-
mission ordered otherwise. That order was sent to
all four, as well as to the company's solicitors and
to the Vancouver Stock Exchange. Chromex and
the three appellants then requested a review of the
order and a full hearing before the members of the
British Columbia Securities Commission, pursuant to
s. 30 of the Securities Act, 1967.

As a result of these requests, the Commission held
a hearing on July 17 and July 21, 1969, at which
time Chromex was represented by counsel and the
appellant Michael Hretchka was present in person
and represented the other two appellants, that is, his
wife and her investment company. At this hearing
various preliminary objections were taken, including
submissions that the order of June 24, 1969, was
invalid as the notice of the hearing upon which it
was purportedly based described the purpose thereof
quite improperly, and, although sent to the appellant
husband Hretchka, it did not indicate that he per-
sonally was, or might be involved, and, in any event,
no notice at all was given to the other two appel-
lants. These objections were rejected. However, full
evidence was adduced and the two companies and
two individuals seeking the hearing and review were
given full opportunity to cross-examine witnesses,
to give evidence and to make submissions to the
Commission as they saw fit.

On September 10, 1969, the Commission pro-
nounced its decision in which it confirmed the order
of the Deputy Superintendent prohibiting the trading
in securities of Chromex by the three appellants,

jours au moyen d'une autre ordonnance temporaire.
Hretchka a comparu devant le surintendant, le 12
juin, assist6 de l'avocat de Chromex. II a d6pos6 et
le surintendant l'a longuement contre-interrog6.
Les appelantes Chromex Investments Ltd. et M.
Hretchka n'ont pas 6t6 avis6es de la tenue de
l'audience, A laquelle elles n'6taient ni pr6sentes ni
reprbsent6es.

Le 24 juin 1969, le surintendant adjoint des cour-
tiers, apris avoir 6nonc6 qu'il y avait eu une audience
le 12 juin 1969 (laquelle n'a pas 6t6 mentionn6e
comme ayant eu pour but de d6terminer si l'ordon-
nance du 6 juin 1969 devait &re rendue perma-
nente) et que la Commission 6tait d'avis qu'il 6tait
dans l'intir~t public ede rendre une autre ordonnance
en vertu de l'article 77A ... >, a ordonn6 que l'or-
donnance temporaire du 6 juin 1966 soit r6voquie et
qu'il soit interdit h Chromex et aux trois appelants
de faire le commerce des valeurs de Chromex jusqu'A
ce que la Commission en ordonne autrement. Cette
ordonnance a 6t6 transmise aux quatre int6ress6s, de
m~me qu'aux avocats de la compagnie et L la Bourse
de Vancouver. Chromex et les trois appelants ont
alors demand6 une r6vision de l'ordonnance et une
audition complkte devant les membres de la Com-
mission des valeurs mobilibres de Colombie-Britan-
nique, en conformit6 de l'art. 30 du Securities Act,
1967.

Par suite de ces demandes, la Commission a tenu
une audience les 17 et 21 juillet 1969; Chromex
6tait repr6sent6e par un avocat, I'appelant Michael
Hretchka y 6tait personnellement pr6sent et repr6-
sentait les deux autres appelants: sa femme et la
compagnie de portefeuille de cette dernibre. Lors de
cette audience, on a soulev6 diverses exceptions pr6-
liminaires, entre autres choses, que l'ordonnance du
24 juin 1969 6tait nulle puisque l'avis d'audition sur
lequel elle 6tait censbe s'appuyer d6crivait de fagon
tout h fait inexacte l'objet de l'audition, que ledit
avis avait 6t6 envoy6 a l'appelant Michael Hrecthka
mais qu'il ne mentionnait pas que ce dernier 6tait
ou pouvait 8tre personnellement vis6 et que, de toute
fagon, aucun avis n'avait 6t6 signifi6 aux deux autres
appelants. Ces exceptions furent 6carties. Toutefois,
une preuve complkte a 6t6 pr6sent6e et les deux com-
pagnies et les deux particuliers qui r6clamaient l'audi-
tion et la revision ont eu tout le loisir de contre-
interroger les t6moins, de d6poser et de faire valoir
aupris de la Commission les moyens qu'ils jugeaient
appropri6s.

Le 10 septembre 1969, la Commission a rendu
sa d6cision: elle confirmait l'ordonnance du surinten-
dant adjoint interdisant aux trois appelants de faire
le commerce des actions de Chromex, levait cette
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lifted that restriction against the company itself, but
added a further direction against the appellant
Michael Hretchka to escrow 600,000 of his
1,010,000 Chromex shares and place 350,000 of the
remainder with a trust company. It is that order
(except for the part rescinding the order against
Chromex) which is under appeal to this court, pur-
suant to s. 31 of the statute.

The majority of the Court of Appeal, in the
exercise of the powers given to that Court by
s. 31(5) of the Act, varied the order of the Com-
mission, of September 10, 1969, by inserting a
declaration that the order of the Commission be
varied by:

1. Inserting therein a declaration that the Order
of the Deputy Superintendent of Brokers made the
24th day of June, 1969, was invalid.

2. Prohibiting each appellant from trading in any
shares issued to that appellant from the treasury
of Chromex Nickel Mines Ltd. and held by or for
such appellant as of the 10th day of September,
1969, the prohibitions to continue for one year
from the date of the Order so varying or until such
earlier time as the Commission orders otherwise.

3. Deleting from the said Commission's said order
of the 10th day of September, 1969, all reference
to escrowing 600,000 such shares and placing in trust
350,000 such shares held by or for the appellant
Michael Hretchka.

It was contended in this Court, on behalf of the
appellants, that para. 2 of this order purported
to prohibit the appellants from trading anywhere
in the shares issued to them by Chromex, and
that this was beyond the powers of the Court.
The Court's order was made pursuant to its
powers under s. 31(5) of the Act. Accordingly,
it is in the form of a direction to the Commission
to vary its order of September 10, 1969, in the
manner prescribed in the Court's order. The
actual prohibition against trading by the appel-
lants in Chromex shares would be by virtue of the
Commission order effecting the Court's direction.
That order is not before us, but, in any event,
like any other order of the Commission, it would
have application only in the Province of British
Columbia.

restriction h l'6gard de la compagnie elle-m~me, mais
ajoutait une nouvelle prescription enjoignant &
Michael Hretchka d'entiercer 600,000 des 1,010,000
actions de Chromex qui lui appartenaient et de
d6poser 350,000 des actions restantes auprbs d'une
soci6t6 de fiducie. C'est cette ordonnance (sauf la
disposition r6voquant l'ordonnance l'6gard de
Chromex) qui fait l'objet de l'appel en cette Cour,
conform6ment A l'art. 31 de la Loi.

La majorit6 de la Cour d'appel, exergant les
pouvoirs que lui confbre 1'art. 31(5) de la Loi,
a modifi6 l'ordonnance rendue par la Commission
le 10 septembre 1969 en ajoutant une d6claration
prescrivant que l'ordonnance de la Commission
soit modifi6e par les dispositions suivantes:

[TRADUCTION] 1. En y ins6rant une d6claration que
l'ordonnance, du surintendant adjoint des courtiers,
rendue le 24 juin 1969, est nulle.

2. En interdisant h chaque appelant de faire le
commerce des actions, h lui 6mises par Chromex
Nickel Mines Ltd. de son fonds social et qui 6taient
d6tenues par lui ou pour son compte le 10 sep-
tembre 1969, cette interdiction devant rester en
vigueur pendant une ann6e a compter de la date de
l'ordonnance modificative ou jusqu'd telle date plus
rapproch6e que la Commission peut d6cider.

3. En rayant de ladite ordonnance, rendue le
10 septembre 1969, par la Commission toute men-
tion de l'entiercement de 600,000 et du d6p6t en
fiducie de 350,000, des actions en question d6tenues
par 1'appelant Michael Hretchka ou pour son compte.

On a soutenu en cette Cour, de la part des
appelants, que le par. 2 de cette ordonnance
visait A interdire aux appelants de faire, oit que ce
soit, le commerce des actions que Chromex leur
a 6mises, et que cela outrepassait les pouvoirs de
la Cour. L'arr~t de celle-ci a 6t6 rendu en vertu
des pouvoirs que lui confhre l'art. 31(5) de la Loi.
En cons6quence, il est sous la forme d'un ordre
enjoignant h la Commission de modifier comme
le prescrit la Cour, son ordonnance du 10 septem-
bre 1969. L'interdiction meme, imposee aux ap-
pelants, de faire le commerce des actions de
Chromex, d6coulerait de l'ordonnance de la Com-
mission rendue en ex6cution de l'arrt de la Cour.
Cette dernibre ordonnance ne nous est pas sou-
mise, mais, quoi qu'il en soit, comme toute autre
ordonnance de la Commission, elle ne s'appli-
querait qu'en Colombie-Britannique.
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It was also contended, as it was before the
Court of Appeal, that s. 77A of the Act could not
permit interference, directly or indirectly, with the
issuing of securities by a Dominion company to
raise capital. As to this submission, it should be
pointed out, in the 'first place, that the Privy
Council has held in Lymburn et al. v. Mayland
et al.2 , that a provincial legislature has the power
to subject a Dominion company to regulations,
in respect of the sale of its shares, which apply
to all persons in the province trading in securi-
ties. I appreciate that s. 77A gives to the Com-
mission power to prohibit any person, whether
registered or not, from trading in the securities
mentioned in the order. Whether or not that
power can enable the Commission to forbid a
Dominion company from trading in its own
securities is an issue which does not arise in the
present case.

It has already been pointed out that that
portion of the order of June 24, 1969, made by
the Deputy Superintendent of Brokers, which
prohibited Chromex from trading in its own
securities, was rescinded by the order of the Com-
mission on September 10, 1969. The only
prohibition in question here is that which prohibits
the appellants from trading in their shares issued
from the treasury of Chromex. As to that pro-
hibition I agree with the view stated by Bull J.A.,
as follows:

Here the appellants, who were prohibited from trad-
ing in the Dominion company's securities, were but
three of many, albeit their holdings were extensive.
The securities involved were shares all issued fully
paid-up and non-assessable in 1966 for considera-
tions fully received by the company. There was not
the slightest suggestion that any of these share-
holdings formed any part of any plan for raising
capital. Whether sold or no, no funds involved
could or would form any part of the company's capi-
tal or form part of its assets.

I have concluded, therefore, that the order which
is under appeal does not affect Chromex in the
sense of interfering to the slightest degree with its
status or capacities.

On a 6galement soutenu ici, comme on I'a fait
en Cour d'appel, que l'art. 77A de la Loi ne peut
permettre d'entraver directement on indirectement
I'6mission de valeurs a laquelle prochde une com-
pagnie h charte f6d6rale pour rdunir des capitaux.
Sur ce moyen, il faut souligner d'abord que le Con-
seil priv6 a d6cid6 dans Lymburn et al. v. Mayland
et al.2, qu'une l6gislature provinciale a le pouvoir
d'assujettir une compagnie h charte f6d6rale, en ce
qui concerne la vente de ses actions, a des rigle-
ments applicables h toute personne faisant le com-
merce des valeurs mobilibres dans la province. Je
conviens que l'art. 77A donne A la Commission le
pouvoir d'interdire A toute personne, enregistrde
ou non, de faire le commerce des valeurs mobi-
libres mentionn6es dans l'ordonnance. Savoir si ce
pouvoir autorise ou non la Commission A inter-
dire A une compagnie h charte f6d6rale de faire le
commerce de ses propres valeurs, est une question
qui ne se pose pas en 1'espice.

II a dbjA 6t6 signal6 que I'ordonnance rendue
par la Commission le 10 septembre 1969 r6voque
la disposition de l'ordonnance du surintendant ad-
joint des courtiers, rendue le 24 juin 1969, qui
interdit h Chromex de faire le commerce de ses
propres valeurs mobilibres. La seule interdiction
en cause ici est celle qui empiche les appelants de
faire le commerce des actions autoris6es 6mises
par Chromex qu'ils d6tiennent. En ce qui con-
cerne cette interdiction, je suis du m8me avis que
le Juge d'appel Bull, qui a d6clar6 ce qui suit:
[TRADUCTION] Ici, les appelants, a qui on a interdit
de faire le commerce des valeurs de la compagnie A
charte fbd6rale, n'6taient que trois parmi plusieurs,
bien que leur portefeuille ait 6t6 considerable. Les
valeurs vis6es 6taient toutes des actions 6mises en
1966, enti&rement lib6r6es et non cotisables, contre
lesquelles la compagnie avait regu pleine valeur. Il
n'y a pas la moindre indication qu'aucun de ces
portefeuilles d'actions ait fait partie de quelque plan
que ce soit destin6 A r6unir des capitaux. Que les
actions aient 6t6 vendues ou non, les fonds en cause
ne pouvaient faire partie du capital de la compagnie
ou de son actif et n'en auraient pas fait partie.

J'en ai done conclu que l'ordonnance dont on ap-
pelle ne touche pas Chromex de fagon a porter at-
teinte le moindrement h son statut ou h sa capacit6.

[ [1932] A.C. 318, [1932] 2 D.L.R. 6.
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Before the Court of Appeal it was contended
that the order of the Deputy Superintendent of
Brokers dated June 24, 1969, was invalid because
the notice of hearing, upon which it was pur-
portedly based, described improperly the purpose
of the hearing, and because it was not served
upon two of the appellants. With this contention
the Court of Appeal agreed. It was further con-
tended that the hearing by the Commission, lead-
ing to its order of September 10, 1969, had to be
limited solely to the issue of whether or not the
order of the Deputy Superintendent of Brokers
was invalid. This submission was rejected by the
majority of the Court of Appeal. I agree with
this conclusion, which is stated by Bull J.A. in
the following passages from his reasons:

In the first place, it is clear that the Commission
should have recognized and declared that the order
of the Deputy Superintendent was invalid. This it
did not do. It rescinded the order made against
Chromex and that ended the matter with respect
to that company. However, it affirmed the prohibit-
ing order against the three appellants on the basis
that the Deputy Superintendent acted properly in the
interests of the general public. It is apparent from
the record that the whole matter and the surrounding
circumstances were canvassed in detail before the
Commission. Extensive viva voce evidence was led,
the appellants were represented, sworn testimony was
given on their behalf and exhibits filed. Oral submis-
sions were made that the public interest was not
served by the prohibitions ordered by the Deputy
Superintendent. In my view, the hearing was full and
complete and in compliance with the principles of
natural justice. In short, whether or not the Deputy
Superintendent's order was valid or invalid, the ap-
pellants were present or represented at the hearing
held before the Commission at their requests to con-
vince it, not only that the earlier order was bad,
but that it should not, in the public interest, make
or affirm an order prohibiting the trading by the
appellants in Chromex shares.

Here the power to make an order to prohibit
trading lay in the Commission itself under s. 77A, and
the power purported to be exercised by the Deputy
Superintendent was merely a delegated power under
s. 5(1), and from which s. 30 provides not only a
"review" but a "hearing". The extent of that hearing
is indicated by the specific power given in the sec-
tion, not only of confirming the order or ruling of
the Superintendent but of making such "other direc-

En Cour d'appel, on a soutenu que l'ordon-
nance rendue par le surintendant adjoint des
courtiers le 24 juin 1969 6tait nulle parce que
l'avis d'audition sur lequel elle 6tait cens6e s'ap-
puyer d6crivait de fagon inexacte 1'objet de l'audi-
tion et qu'il n'avait pas 6t6 signifi6 A deux des
appelants. La Cour d'appel a reconnu que ce grief
6tait bien fond6. On a aussi soutenu que l'au-
dience tenue par la Commission, dont a r6sult6
l'ordonnance du 10 septembre 1969, devait se
limiter strictement h la question de la validit6 de
l'ordonnance du surintendant adjoint des cour-
tiers. La majorit6 de la Cour d'appel a rejet6 ce
moyen et je souscris A la conclusion de la ma-
jorit6, que le Juge d'appel Bull 6nonce ainsi dans
ses motifs de jugement:
[TRADUCTION] En premier lieu, il est clair que la
Commission aurait dfi juger et d6clarer nulle l'ordon-
nance du surintendant adjoint des courtiers. Elle ne
I'a pas fait. Elle a r6voqu6 l'ordonnance rendue
contre Chromex, ce qui a r6g16 la question en ce qui
concerne cette compagnie. Elle a cependant confirm6
l'interdiction visant les trois appelants pour le motif
que le surintendant adjoint avait agi correctement
dans l'int6r~t public. It ressort du dossier que toute
1'affaire, et les circonstances qui l'entouraient, ont 6t6
examindes en d6tail devant la Commission. On a
pr6sent6 une preuve viva voce 6tendue, les appelants
6taient repr6sent6s, des t6moignages sous serment ont
6t6 rendus pour leur compte et des pibces ont 6t6
produites. On a plaid6 que les interdictions 6manant
du surintendant adjoint ne servaient pas l'int6rit
public. A mon avis, il y a eu audition contradictoire
complte, conform6ment aux principes de la justice
naturelle. En bref, que l'ordonnance du surintendant
adjoint ait 6t6 nulle ou valide, les appelants 6taient
soit presents, soit repr6sentbs A l'audience, audience
qu'ils ont demand6 A la Commission de tenir pour
pouvoir lui d6montrer que non seulement la premiere
ordonnance 6tait mauvaise, mais qu'elle-m~me ne
devait pas, dans l'int6rit public, 6mettre ou confirmer
une ordonnance interdisant aux appelants de faire
le commerce des actions de Chromex.

Dans ce cas-ci, le pouvoir de rendre une ordon-
nance interdisant de faire commerce appartenait A
la Commission elle-mime, en vertu de 'art. 77A.
Le pouvoir cens6ment exerc6 par le surintendant ad-
joint n'6tait, en vertu de I'art. 5(1), qu'un pouvoir
d6l6gu6 au sujet duquel 'art. 30 pr~voit non seule-
ment une ar6visions mais 6galement une caudition,.
L'objet d'une telle audition est indiqu6 par le pouvoir
pricis que confhre cet article, non seulement de con-
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tion, decision, order or ruling as the Commission
deems proper". That goes far beyond appellate juris-
diction in the strict sense of deciding merely whether
a lower decision be right or wrong.

On the merits, the majority of the Court of
Appeal held that, under all the circumstances, a
prohibition against trading in the shares of
Chromex, which the Commission sought, by its
order, to impose, was merited. The Court exer-
cised its powers under s. 31(5) of the Act to
direct the Commission as to the nature of such
order and varied, in certain respects, the Com-
mission's order. In my opinion the Court, under
the provisions of that subsection, had the power
to make the order which it did. The appeal to it
had been taken under s. 31 of the Act, and subs.
(5) provides that, where such an appeal is taken,
the Court of Appeal may direct the Commission
to make such order, as the Commission is em-
powered to make under the Act, as the Court
deems proper.

The application to quash was made on three
grounds, but I need only consider one of them.
Section 44(1) of the Supreme Court Act, R.S.C.
1952, c. 259, provides that:

No appeal lies to the Supreme Court from a judg-
ment or order made in the exercise of judicial dis-
cretion except in proceedings in the nature of a suit
or proceedings in equity originating elsewhere than
in the Province of Quebec and except in mandamus
proceedings.

The Commission is an administrative tribunal
which has authority, in specified instances, to
conduct hearings, make decisions and issue or-
ders. Section 77A of the Act empowers it to issue
an order to prohibit a person or company from
trading in securities mentioned in the order. A
hearing is required, save in the case of a tempo-
rary fifteen-day order under subs. (2). It can
make a determination, not on the basis of fixed
legal rules, but on the basis of its own opinion
as to what is in the public interest. In my opinion
this is a discretionary power.

firmer l'ordonnance ou la d6cision du surintendant,
mais de rendre etout autre ordre, ordonnance ou
d6cision que la Commission juge appropri6>. Cela
d6passe de beaucoup la comp6tence d'une juridiction
d'appel consid6r6e au sens strict comme pouvoir de
juger simplement si une d6cision d'instance inf6rieure
est fond6e ou non.

Sur le fonds, la majorit6 de la Cour d'appel
a jug6, 6tant donn6 toutes les circonstances,
qu'une interdiction de faire le commerce des
actions de Chromex, interdiction que la Commis-
sion a voulu imposer par son ordonnance, 6tait
justifide. La Cour d'appel a exerc6 les pouvoirs
que lui confbre 'art. 31(5) de la Loi de donner
des directives A la Commission sur les modalit6s
d'une telle ordonnance et elle a modifi6, A certains
6gards, I'ordonnance de la Commission. A mon
avis, la Cour avait le pouvoir, aux termes de ce
paragraphe, de rendre l'ordonnance qu'elle a
rendue. L'appel a 6t6 interjet6 en vertu de l'art. 31
de la Loi, dont le par. (5) 6dicte que, lors d'un tel
appel, la Cour d'appel peut ordonner A la Com-
mission de rendre toute ordonnance que la Com-
mission a pouvoir de faire en vertu de la Loi et
que la Cour d'appel juge appropri6e.

La requ~te en annulation repose sur trois
moyens, mais je n'ai a examiner qu'un seul de ces
moyens. L'article 44(1) de la Loi sur la Cour
supreme, S.R.C. 1952, c. 259, 6dicte que:

Nul appel ne peut 8tre interjet6 A la Cour supreme
d'un jugement ou d'une ordonnance rendue dans
I'exercice d'une discr6tion judiciaire, sauf dans les
proc6dures de la nature d'une poursuite ou proc6dure
en equity qui prend naissance ailleurs que dans la
province de Qu6bec et sauf dans les proc6dures de
mandamus.

La Commission est un tribunal administratif
qui a le pouvoir, dans des cas d6termin6s, de tenir
des audiences, de rendre des d6cisions et de d6-
livrer des ordonnances. L'article 77A de la Loi
1'autorise A rendre une ordonnance interdisant
h un particulier ou ' une compagnie de faire le
commerce des valeurs mobilibres mentionnies
dans l'ordonnance. Elle doit tenir une audience,
sauf dans le cas d'une ordonnance temporaire de
quinze jours rendue en vertu du par. (2). Elle
peut fonder sa d6cision, non sur des r~gles strictes
de droit, mais sur ce qu'elle considbre 8tre dans
l'intr&t public. A mon avis, il s'agit 1 d'un pou-
voir discr6tionnaire.
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Section 31 of the Act gives to a person
primarily affected by an order of the Commission
a right of appeal from the Commission to the
Court of Appeal. Unlike the right of appeal from
the decision of an administrative tribunal fre-
quently provided by statute, this appeal is not
limited to questions of law or jurisdiction. It is a
general right of appeal. But, in addition, the
Court is not limited, when such appeal is taken,
to affirming or reversing the Commission order.
It is empowered to direct the Commission to make
an order, within the scope of its statutory powers,
"as the Court deems proper". In other words,
the Court, on appeal, has the same discretionary
powers as has the Commission. The test which
the Court had to apply in its determination of
the appeal was not a legal test, but a test as to
what was considered to be in the public interest.
Its task was similar in nature to that which was
involved in the case of Swain et al. v. Dennison
et al.3

In my opinion s. 44(1) of the Supreme Court
Act is applicable and the appellants have no ap-
peal, as of right, to this Court.

Section 44(2) of the Supreme Court Act pro-
vides that the section does not apply to an appeal
under s. 41, i.e., by leave of the Court. The
appellants have applied for such leave, but, in my
opinion, this is not a case in which leave should
be granted. For the reasons given by Bull J.A.,
it is my view that the order prohibiting trading by
the appellants was in the public interest and I do
not feel that this Court should consider, in the
circumstances of this case, an appeal in relation
to the discretion exercised by the Court of Appeal.

In my opinion, the respondents' application for
an order to quash should be granted, with costs,
and the appellants' application for leave to appeal
should be dismissed, without costs.

SPENCE J. (dissenting)-This is a motion by
the respondents under the provisions of s. 45 of
the Supreme Court Act to quash the appeal of

L'article 31 de la Loi accorde a une personne
touch6e en premier lieu par une ordonnance de la
Commission le droit d'interjeter appel A la Cour
d'appel. A la diff6rence du droit d'appel souvent
pr6vu dans la loi A l'encontre de la d6cision d'un
tribunal administratif, I'appel en question ici ne
se limite pas A des questions de droit ou de com-
p6tence. C'est un droit d'appel g6n6ral. De plus,
lors d'un tel appel, le r6le de la Cour ne se limite
pas a confirmer ou A infirmer l'ordonnance de la
Commission. Elle peut enjoindre A celle-ci de
rendre une ordonnance, compte tenu des pouvoirs
que lui confire la loi, <<que la Cour juge ap-
propride>. En d'autres mots, en appel, la Cour
posshde les m8mes pouvoirs discr6tionnaires que
la Commission. Le critbre que la Cour d'appel
a dd appliquer pour d6cider l'appel n'6tait pas un
critbre d'ordre juridique, mais un critbre qui re-
posait sur ce qui 6tait consid6r6 comme 6tant dans
l'int6r~t public. Sa tache 6tait de nature semblable
a celle qui 6tait en cause dans l'affaire Swain et al.
c. Dennison et al.3

A mon avis, 1'art. 44(1) de la Loi sur la Cour
supreme s'applique et les appelants ne peuvent, de
plein droit, interjeter appel A cette Cour.

L'article 44(2) de la Loi sur la Cour supreme
pr6voit que cet article ne s'applique pas h un
appel interjet6 en vertu de l'art. 41, c'est-h-dire
avec autorisation de la Cour. Les appelants ont
demand6 cette autorisation, mais, A mon avis, il
n'y a pas lieu en l'espice d'accorder cette au-
torisation. Pour les motifs qu'a exprim6s le Juge
d'appel Bull, je suis d'avis que l'ordonnance in-
terdisant aux appelants de faire le commerce des
actions 6tait dans l'int6rt public et je ne crois pas
que cette Cour doive, dans les circonstances de
1'affaire, entendre un appel portant sur la discr&
tion exerc6e par la Cour d'appel.

A mon avis, la requ~te en annulation des in-
times devrait 6tre accord6e, avec d6pens, et la
demande d'autorisation d'appel faite par les ap-
pelants rejet6e sans d6pens.

LE JUGE SPENCE (dissident)-II s'agit d'une
requte pr6sent6e par les intimbs en vertu des
dispositions de l'art. 45 de la Loi sur la Cour

[ [1967] R.C.S. 7.
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the appellants. The application is made upon
three grounds:

1. That the amount or value of the matter
in controversy in the appeal does not exceed
$10,000, as required by the provisions of s.
36(a) of the Supreme Court Act.

2. That the order of the Court of Appeal from
which the appeal is taken is not a final judgment
within the meaning of s. 36 of the Supreme Court
Act.

3. That, in accordance with the provisions of
s. 44(1) of the Supreme Court Act, no appeal
lies by reason of the fact that the judgment from
which the appellants seek to appeal was made in
the exercise of judicial discretion.

It is my purpose to deal with these grounds
seriatim.

(1) That the amount or value of the matter in
controversy in the appeal does not exceed
$10,000:

The material reveals, and this was confirmed
by an affidavit sworn by Michael Hretchka and
filed on the hearing of the motion for the applica-
tion to quash, that the said Michael Hretchka
himself held 1,010,000 shares of the share capital
of Chromex Nickel Mines Ltd. and that those
shares were traded on the unlisted market of the
Vancouver Stock Exchange from 1966 to 1969
at prices which ranged from thirty cents to sixty
cents per share but that in May 1967 the price
at which the stock was traded rose quite suddenly
to two dollars per share. The order of the Court
of Appeal for British Columbia which is subject
to the appeal taken by Michael Hretchka and his
co-appellants prohibits each of the appellants from
trading in any shares issued to that appellant from
the treasury of Chromex Nickel Mines Ltd. and
held by or for such as of September 10, 1969,
until one year from that date, apparently October
29, 1970, the date of the formal order of the
Court of Appeal. Therefore the order of the Court
of Appeal will prevent the appellants from dealing
in any way with the shares which they hold
prior to October 29, 1971. It is quite possible
that the sale price of those shares during the time
between the filing of the appeal in this Court and
October 29, 1971, might vary from practically

supreme pour que soit annul6 1'appel interjet6
par les appelants. La requ8te s'appuie sur trois
moyens:

1. Le montant ou la valeur de la matibre en
litige ne d6passe pas $10,000, comme I'exigent
les dispositions de 1'art. 36(a) de la Loi sur la
Cour supreme.

2. L'ordonnance de la Cour d'appel dont il est
interjet6 appel n'est pas un jugement d6finitif an
sens de l'art. 36 de la Loi sur la Cour supreme.

3. Conform6ment aux dispositions de 1'art.
44(1) de la Loi sur la Cour supreme, nul appel
ne peut 8tre interjet6 6tant donn6 que le jugement
dont les appelants veulent appeler a 6t6 rendu
dans l'exercice d'une discr6tion judiciaire.

Je me propose de consid6rer ces moyens suc-
cessivement.

(1) Le montant ou la valeur de la matidre en
litige ne ddpasse pas $10,000:

Le dossier r6vile, et un affidavit souscrit par
Michael Hretchka et produit A I'audition de la
requite en annulation le confirme, que Michael
Hretchka lui-m~me d6tient 1,010,000 actions du
capital social de Chromex Nickel Mines Ltd. et
que, de 1966 A 1969, ces actions se vendaient
sur le march6 hors cote de la Bourse de Van-
couver A des prix variant entre 30 et 60 cents
1'action, mais qu'en mai 1967 le cours de ces
actions a assez subitement atteint $2. L'ordon-
nance de la Cour d'appel de la Colombie-Britanni-
que qui fait l'objet de l'appel interjet6 par Michael
Hretchka et ses co-appelants interdit A chacun
des appelants de faire le commerce des actions
autoris6es de Chromex Nickel Mines Ltd. qui
6taient le 10 septembre 1969, 6mises en faveur
de cet appelant et d6tenues par lui ou pour son
compte, ladite interdiction devant rester en vi-
gueur un an A compter de cette date, apparem-
ment le 29 octobre 1970, date de l'ordonnance
formelle de la Cour d'appel. En cons6quence, l'or-
donnance de la Cour d'appel emp~chera les
appelants de faire, avant le 29 octobre 1971,
quelque op6ration que ce soit relativement aux
actions qu'ils d6tiennent. Il est bien possible que
le prix de vente de ces actions, entre 1'inscription
de I'appel en cette Cour et le 29 octobre 1971,
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nothing to a very large value per share and there-
fore with the volume of shares held by the appel-
lant Michael Hretchka alone without even con-
sidering his fellow appellants the amount in
controversy in the appeal is over $10,000.

I would therefore not quash the appeal on the
first ground stated by the applicants, the respond-
ents on the appeal.

(2) The second ground put forward by the ap-
plicants is that the order of the Court of Appeal
from which the appeal is taken is not a final
judgment within the meaning of s. 36 of the Su-
preme Court Act:

It is true that the order of the Court of Appeal,
as I have already pointed out, placed a limit on
the indefinite suspension of trading made in the
order of the Securities Commission from which
the appeal to the Court of Appeal was taken, that
limit being one year from October 29, 1970, but
between the date of the order of the Court of
Appeal and October 29, 1971, the order is ab-
solutely final unless the Commission were to order
otherwise during that period. Such a unilateral
right to shorten the period of the suspension I do
not think can be considered as making the order
of the Court of Appeal other than final during
that limited period and I do not find any authority
for the proposition that an order which is limited
in time is none the less a final order of the Court
making it. Counsel for the applicants cited Bruce
v. Fuller4 , but the judgment in that case which
was on an application to quash the appeal was
simply on the basis that the order made was the
grant of an interim injunction; Duff C.J. said at
p. 126:

There is no final determination of any substantive
right in issue in the action, and, therefore, the judg-
ment is not a final judgment within the contempla-
tion of the Supreme Court Act.

In this case, unless the Securities Commission
acts unilaterally between the date of the order of
the Court of Appeal and October 29, 1971, it is
the final disposition of a substantive right, the
right of a registered owner of shares in a company
untrammelled by any escrow or agreement or sim-
ilar limitation to sell such shares if he deems fit.

' [1936] S.C.R. 124.

passe de presque rien & un montant consid6rable;
en cons6quence, vu le nombre d'actions que l'ap-
pelant Michael Hretchka d6tient A lui seul, ab-
straction faite des autres appelants, le montant en
litige dans le pr6sent appel est de plus de $10,000.

Je n'annulerais donc pas l'appel sur le pre-
mier moyen formul6 par les requ6rants, intim6s
dans le pr6sent appel.

(2) Le second moyen que les requgrants invo-
quent est que l'ordonnance a quo rendue par la
Cour d'appel n'est pas un jugement ddfinitif au
sens de l'art. 36 de la Loi sur la Cour supreme:

I1 est vrai que l'ordonnance de la Cour d'appel,
comme je l'ai d6ji signal6, impose un terme A la
suspension ind6finie de tout commerce prescrite
dans l'ordonnance de la Commission des valeurs
mobilibres contest6e en Cour d'appel, ce terme
6tant fix6 ' un an apres le 29 octobre 1970, mais
entre la date de 1'ordonnance de la Cour d'appel
et le 29 octobre 1971, l'ordonnance est absolument
d6finitive, h moins que la Commission n'en ordonne
autrement durant cette p6riode. On ne peut consid6-
rer, je crois, qu'un tel droit unilat6ral d'6courter
la p6riode de suspension enlive A l'ordonnance
de la Cour d'appel son caractbre d6finitif pen-
dant cette p6riode limit6e et je ne trouve aucun
texte A l'appui de l'opinion qu'une ordonnance
d'une dur6e d6termin6e n'en est pas moins une
ordonnance d6finitive du tribunal qui la rend. Le
procureur des requ6rants a invoqu6 Bruce c.
Fuller4, mais la d6cision dans cette affaire, qui
porte sur une demande en annulation d'appel,
repose uniquement sur le fait que l'ordonnance
rendue accordait une injonction int6rimaire. Voici
ce que dit le Juge en chef Duff (p. 126):
[TRADUCTION] Il n'y a d6termination d6finitive
d'aucun des droits absolus en cause dans l'action et,
par consequent, le jugement n'est pas un jugement
d6finitif au sens de la Loi sur la Cour suprdme.

Dans la pr6sente affaire, A moins que la Com-
mission des valeurs mobilibres n'agisse unilat6rale-
ment entre la date de l'ordonnance de la Cour
d'appel et le 29 octobre 1971, il y a d6cision
d6finitive sur un droit absolu, savoir, le droit d'un
d6tenteur enregistr6 d'actions d'une compagnie,
de vendre ces actions s'il le juge A propos, libre

4 [1936] R.C.S. 124.
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I therefore am of the opinion that the judgment
of the Court of Appeal for British Columbia
which is appealed from is the final judgment with-
in the meaning of s. 36 of the Supreme Court Act
and I would refuse to grant the application to
quash the appeal on this second ground.

(3) The third ground urged by the applicant is
that the judgment appealed from was made in
the exercise of judicial discretion and that there-
fore under the provisions of s. 44(1) of the
Supreme Court Act no appeal lies to this Court
unless, of course, leave were granted under s. 41
of the said Supreme Court Act:

I am of the opinion that the applicant miscon-
ceives the position taken by the respondent and
which counsel for the respondent urged in this
Court. The respondent seeks to rely on the rea-
sons for judgment of Robertson J. A. in the Court
of Appeal for British Columbia. Robertson J. A.
found that the order of the Deputy Superintendent
of the Securities Commission of June 24th was
invalid and that the decision of the Commission
itself was also invalid. The majority of the Court
of Appeal for British Columbia were in agreement
that the order of the Deputy Superintendent dated
June 24, 1969, was invalid but were of the
opinion, on the other hand, that the order of the
Commission made on September 10, 1969, was
valid and was intra vires. The majority then pro-
ceeded to consider the latter order of the Com-
mission as the majority deemed it was its duty
to do under the provisions of s. 31(5), of the
Securities Act, 1967 (B.C.), c. 45. There is no
doubt that the Securities Commission had, under
the statute, a discretionary power to grant or re-
fuse to grant its order of September 10, 1969,
and it would seem that the majority of the Court
of Appeal were of the opinion that that Court had,
in turn, a discretion to consider and review and
alter the terms of the order of the Commission.
However, as I have pointed out, Robertson J. A.
was of the opinion that the Commission had no
jurisdiction to make the order of September 10,
1969, and that therefore that order was invalid.

de tout entiercement, de toute convention ou de
toute autre restriction semblable. Je suis donc
d'avis que I'arr8t de la Cour d'appel de la Co-
lombie-Britannique dont on interjette appel est
un jugement d6finitif au sens de 'art. 36 de la
Loi sur la Cour supreme et je suis d'avis de re-
fuser la requate en annulation de l'appel sur ce
deuxibme moyen.

(3) Le troisi~me moyen invoqud par le requd-
rant est que le jugement dont il y a appel a &t
rendu dans l'exercice d'une discrition judiciaire
et que, par consdquent, en vertu des dispositions
de l'article 44(1) de la Loi sur la Cour supreme,
aucun appel ne peut 6tre interjetd a cette Cour
sauf, dvidemment, s'il est autorisg en vertu de
l'article 41 de ladite Loi sur la Cour supreme:

Je suis d'avis que le requ6rant se m6prend sur
la position qu'a prise l'intim6 et que 1'avocat de
cc dernier a fait valoir en cette Cour. L'intim6
veut se fonder sur les motifs de jugement du Juge
d'appel Robertson de la Cour d'appel de la
Colombie-Britannique. Ce dernier a conclu que
1'ordonnance que le surintendant adjoint de la
Commission des valeurs mobilibres a rendue le 24
juin, 6tait nulle et que la d6cision de la Commis-
sion elle-meme l'6tait 6galement. La majorit6 de
la Cour d'appel de la Colombie-Britannique a
convenu que l'ordonnance rendue par le surin-
tendant adjoint le 24 juin 1969 6tait nulle, mais
elle 6tait d'avis, par contre, que l'ordonnance
rendue par la Commission le 10 septembre 1969
6tait valide et intra vires. La majorit6 a alors
examin6 cette dernibre ordonnance, comme elle a
estim6 qu'il 6tait de son devoir de le faire en
vertu des dispositions de 1'art. 31(5) du Securities
Act, 1967 (C.-B.), c. 45. Il est certain que la
Commission des valeurs mobilibres poss6dait, en
vertu de cette Loi, un pouvoir discr6tionnaire
d'accorder ou de refuser d'accorder l'ordonnance
qu'elle a rendue le 10 septembre 1969 et il semble
que la majorit6 de la Cour d'appel a estim6 que
la Cour avait, elle aussi, le pouvoir discr6tionnaire
d'examiner et de r6viser l'ordonnance de la Com-
mission et d'en modifier les termes. Cependant,
comme je 1'ai d6ji mentionn6, le Juge d'appel
Robertson 6tait d'avis que la Commission n'avait
pas la comp6tence pour rendre l'ordonnance du
10 septembre 1969 et que, par cons6quent, cette
ordonnance 6tait nulle.
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But before the Court of Appeal for British
Columbia is called upon to exercise its discretion
in determining whether the order made by the
Securities Commission was in the public interest,
it must be determined that that order was valid
and intra vires. The majority of the Court did so
determine. Robertson J.A., however, determined
the order was invalid and therefore never was
called upon to exercise a discretion in determin-
ing whether it was in the public interest.

The appeal, therefore, from the order of the
Court of Appeal for British Columbia to this
Court is not on the question of the exercise of
discretion by a majority of the Court but on the
question of the validity and intra vires nature of
the order made by that Court and of its prede-
cessor the order made by the Securities Commis-
sion. An appeal on this issue therefore is not one
that is barred by the provisions of s. 44 of the
Supreme Court Act. In fact, it is, in my view,
open to the appellants to make the submission in
this Court that certain provisions of the Securities
Act of British Columbia are ultra vires. I do not
make any inference that the appellants will be
successful on their appeal. I simply say that, in
my opinion, there is jurisdiction in this Court to
hear such an appeal.

I, therefore, would dismiss with costs the appli-
cation to quash. It becomes unnecessary to con-
sider the counter-application by the appellants for
leave to appeal. I agree with Martland J. that that
latter application should be dismissed without
costs.

Application to quash granted with costs; appli-
cation for leave to appeal dismissed without
costs. SPENCE J. dissenting.

Solicitor for the appellants: Thomas R. Berger,
Vancouver.

Solicitors for the respondent, Attorney-General
of British Columbia: Crease & Company, Victoria.

Solicitors for the respondents, British Columbia
Securities Commission and Superintendent of
Brokers for British Columbia: Sullivan, Smith &
Bigelow, Victoria.

Mais avant que la Cour d'appel de la Colombie-
Britannique puisse 6tre appel6e A exercer son pou-
voir discr6tionnaire pour d6terminer si l'ordon-
nance de la Commission des valeurs mobilibres est
dans l'int6rt public, il faut 6tablir que cette
ordonnance est valide et de la comp6tence de la
Commission. C'est ce que la majorit6 de la Cour
d'appel a fait. Le Juge d'appel Robertson a
cependant d6cid6 que 1'ordonnance 6tait nulle et
n'a donc jamais eu h exercer quelque pouvoir dis-
cr6tionnaire pour d6terminer si l'ordonnance 6tait
dans l'intrt public.

En cons6quence, I'appel interjet6 A cette Cour
de I'ordonnance de la Cour d'appel de la Colom-
bie-Britannique ne porte pas sur la question de
1'exercice d'un pouvoir discr6tionnaire par la
majorit6 de cette Cour-11, mais sur la question de
la validit6 et la nature intra vires de l'ordonnance
de cette dernibre Cour et de 1'ordonnance qui i'a
pric6d6e, celle de la Commission des valeurs
mobilibres. Un appel sur cette question n'est donc
pas exclu par les dispositions de l'art. 44 de la
Loi sur la Cour supreme. De fait, il est, h mon
avis, loisible aux appelants de faire valoir en cette
Cour que certaines dispositions du Securities Act
de la Colombie-Britannique sont ultra vires. Je ne
veux pas laisser entendre que leur appel sera
accueilli. Je dis seulement qu'h mon avis cette
Cour est comp6tente pour entendre un tel appel.

En consequence, je suis d'avis de rejeter la
requte en annulation avec d6pens. II devient
inutile d'examiner la requ8te incidente pr6sent6e
par les appelants pour obtenir l'autorisation d'in-
terjeter appel. Je suis d'accord avec le Juge Mart-
land que cette requite doit 8tre rejet6e sans
d6pens.

Requite en annulation accordde avec ddpens.
Requite pour permission d'appeler rejetde sans
ddpens. Le JUGE SPENCE itant dissident.

Procureur des appelants: Thomas R. Berger,
Vancouver.

Procureurs de l'intim6, Procureur gindral de la
Colombie-Britannique: Crease & Co., Victoria.

Procureurs des intimis, British Columbia
Securities Commission et Superintendent of
Brokers for British Columbia: Sullivan, Smith
& Bigelow, Victoria.
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BLUNDON C. STORM

Ronald Blundon, Willard Dillon,
Joseph Nearing, Robert D. MacDonald
and Hyman Goldberg (Plaintiffs) Appellants;

and

Alexander Storm (Defendant) Respondent.

1970: November 26, 27, 30 and December 1; 1971:
June 28.

Present: Martland, Judson, Ritchie, Hall and
Pigeon JJ.

ON APPEAL FROM THE SUPREME COURT OF NOVA
SCOTIA, APPEAL DIVISION

Partnership-Agreement to search for wreck and
reported treasure-One partner secretly obtaining
permits and notifying other partners partnership
terminated-Treasure found by said partner-
Whether other partners guilty of laches-Action for
an accounting.

An action by the appellants against the respondent
for an accounting-the subject matter of the ac-
counting being silver and gold coins recovered from
an old wreck-was dismissed by the Supreme Court
of Nova Scotia, Appeal Division. The trial judge had
awarded the respondent 75 per cent of the recovery,
the remaining 25 per cent being divided among the
appellants.

In 1960, some of the appellants and others formed
an informal partnership for the purpose of search-
ing for the said wreck and its reported treasure.
During the winter of 1960-61, the five appellants
formed an informal partnership and purchased a
vessel and other equipment to aid in the search,
which was resumed that spring. One of the appel-
lants had a licence issued pursuant to the Treasure
Trove Act, R.S.N.S. 1954, c. 299, at that time.
During their search, the appellants found certain
objects which they believed to be part of the debris
from the wreck. In accordance with the provisions
of the Canada Shipping Act, the appellants reported
their find to the Receiver of Wrecks for the area
concerned, who recorded their claim and assured
them that their exclusive right to search in the area
would be protected.

The respondent applied to the Receiver of Wrecks
several weeks later for the right to search in the same
area, but was advised he could not do so. Subse-

Ronald Blundon, Willard Dillon,
Joseph Nearing, Robert D. MacDonald
et Hyman Goldberg (Demandeurs) Appelants;

et

Alexander Storm (Difendeur) Intimg.

1970: les 26, 27 et 30 novembre et le 1" d6cembre;
1971: le 28 juin.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Pigeon.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPRPME DE LA NOUVELLE-4COSSE

Socidti-Convention en vue de chercher une
ipave et le trisor qu'elle 9tait censie transporter-
Un des associds se fait secritement dilivrer un per-
mis et adresse aux autres un avis que la socidtd &tait
dissoute-Trdsor trouvi par cet associd-Les autres
associds sont-ils coupables de retard indil (laches)
-Action en reddition de compte.

Une action en reddition de compte intent6e par
les appelants contre l'intim6, laquelle action avait
trait a des piaces d'or et d'argent r6cup6r6es d'une
vieille 6pave, a 6t6 rejet6e par la Chambre d'appel de
la Cour supr8me de la Nouvelle-tcosse. Le juge de
premire instance avait adjug6 A l'intimi 75 pour
cent de la ricup6ration et divis6 les 25 pour cent
restants entre les appelants.

En 1960, certains des appelants, ainsi que
d'autres personnes, ont form6 une soci6t6 officieuse
en vue de chercher ladite 6pave et le tr6sor qu'elle
6tait cens6e transporter. Au cours de l'hiver 1960-
1961, les cinq appelants se sont group6s en une soci6-
t6 officieuse et ont achet6 un navire ainsi que d'autres
pibces d'6quipement pour faciliter leurs recherches
qui reprirent au printemps. Un des appelants d6-
tenait a cette 6poque un permis d6livr6 en vertu du
Treasure Trove Act, R.S.N.S. 1954, c. 299. Au cours
des recherches qu'ils effectubrent, les appelants
trouvirent certains objets qui, croyaient-ils, faisaient
partie des d6bris du vaisseau. Conform6ment aux
dispositions de la Loi sur la marine marchande du
Canada, les appelants ont fait part de leur d6cou-
verte au receveur d'6paves pour la circonscription
qui a enregistr6 leur r6clamation et les a assur6s que
leur droit exclusif de faire des recherches dans ce
secteur serait prot6g6.

Plusieurs semaines plus tard, 1'intim6 a demand6
au receveur d'6paves l'autorisation de faire des re-
cherches au mime endroit, mais il a 6t6 avis6 qu'il
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quently, having led the appellants to believe that he
knew the location of the treasure, the respondent
was admitted to the partnership. A formal agree-
ment, dated August 25, 1961, was executed by the
parties and provided, inter alia, that each of the five
appellants was to receive 16 per cent and the respon-
dent 20 per cent of the treasure if found.

The respondent was the most active partner in the
period up until 1965, and the appellants in general
showed a decreasing enthusiasm for the search. Early
in 1965 the respondent secretly obtained for himself
a treasure trove licence and approval under the
Canada Shipping Act. On February 8, 1965, he
notified the appellants that he was terminating the
partnership. He then formed another partnership
with two other persons. The appellants asserted their
rights and efforts were made by them to recover the
licences.

The respondent found the treasure on September
19, 1965, but he kept complete silence about the
discovery until April 4, 1966. On April 7, 1966, the
appellants commenced their action and obtained an
injunction.

Held: The appeal should be allowed.

The Courts below were in error in finding that
the appellants were guilty of laches. The view of the
evidence taken by the Court of Appeal ignored the
secrecy of the conduct of the respondent in acquir-
ing the licences; the assertions of the appellants and
their efforts to recover the licences; the respondent's
formation of a new partnership with strangers, and,
perhaps, the circumstances that existed when the re-
spondent was admitted to the partnership in 1961.

Whatever the effect of the permits may have
been, the respondent held for the benefit of all
partners (including himself) in a subsisting partner-
ship. Nothing that the excluded partners did or said
could have led him to believe that they acquiesced
in his separate search or that they abandoned their
rights.

The action was substantially one for an account-
ing among partners. The trial judge's division of the
proceeds of the discovery was made on a basis that
he thought was just and equitable as between the two
sides and should be restored.

Lindsay Petroleum Co. v. Hurd (1874), L.R. 5
P.C. 221; Erlanger v. New Sombrero Phosphate Co.

ne le pouvait pas. Subs6quemment, apris avoir
amen6 les appelants h croire qu'il savait ohi gisait le
tr6sor, l'intim6 a 6t6 admis dans la soci6t6. Une con-
vention en bonne et due forme, dat6e du 25 aobt
1961, a 6t6 sign6e par les parties. Il y 6tait stipul6,
entre autres, que chacun des cinq appelants, devait
recevoir 16 pour cent et l'intimb, 20 pour cent du
tr6sor, advenant sa d6couverte.

L'intim6 est celui des associ6s qui a d6ploy6 le
plus d'activit6 durant toute la p6riode en cause,
jusqu'en 1965, et les appelants ont en g6n6ral fait
preuve de moins en moins d'enthousiasme. Au d6but
de 1965, 1'intim6 s'est fait secrdtement dilivrer un
permis de recherche de tr6sor et l'autorisation pr6vue
dans la Loi sur la marine marchande. Le 8 f6vrier
1965, il adressait aux appelants un avis portant qu'il
mettait fin h son association. II a alors form6 une
autre soci6t6 avec deux autres personnes. Les ap-
pelants ont affirm6 leurs droits et ont fait des
efforts pour recouvrer les permis.

L'intim6 a trouv6 le tr6sor le 19 septembre 1965.
II a gard6 le silence absolu sur sa d~couverte,
jusqu'au 4 avril 1966. Le 7 avril 1966, les appelants
ont intent6 leur action et obtenu une injonction.

Arrit: L'appel doit Stre accueilli.

Les Cours d'instance inf6rieure ont fait erreur en
concluant que les appelants sont coupables de
<<aches>). La manibre que la Cour d'appel a en-
visag6 la preuve ne tient pas compte du caractbre
secret des d6marches de I'intim6 pour obtenir les
permis; des affirmations des demandeurs et de leurs
efforts pour recouvrer les permis; de la formation
par l'intim6 d'une nouvelle soci6t6 avec des 6trangers;
et, peut-8tre, des circonstances qui existaient au
moment de l'admission de l'intim6 dans la soci6t6,
en 1961.

Quel qu'ait pu 8tre I'effet des permis, I'intim6 les
d6tenaient h l'avantage de tous les associ6s (y com-
pris lui-mime) d'une soci6t6 qui continuait d'exister.
Rien de ce qu'ont dit ou fait les associ6s exclus
n'aurait pu l'amener a croire qu'ils acquiesgaient A
ses recherches ind6pendantes ou qu'ils renongaient a
leurs droits.

L'action avait en substance pour objet une reddi-
tion de compte entre associ6s. Le juge de premibre
instance a partag6 le produit de la d6couverte de
fagon juste et 6quitable, selon lui, pour les deux
parties entre elles. Ce partage doit Stre r6tabli.

Arrits suivis: Lindsay Petroleum Co. v. Hurd
(1874), L.R. 5 P.C. 221; Erlanger v. New Sombrero
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(1887), 3 App. Cas. 1218, applied; Cowell v. Watts
(1850), 2 H. & Tw. 224; Clegg v. Edmondson
(1857), 8 De G.M. & G. 787, distinguished.

APPEAL from a judgment of the Supreme
Court of Nova Scotia, Appeal Division', allowing
an appeal from a judgment of Pottier J. Appeal
allowed and judgment at trial restored.

D. A. Kerr, Q.C., and B. A. Crane, for the
plaintiffs, appellants.

I. H. Dickey, Q.C., for the defendant, res-
pondent.

The judgment of the Court was delivered by

JUDSON J.-This is an appeal from a judgment
of the Supreme Court of Nova Scotia, Appeal
Division, which dismissed the action of the appel-
lants, Ronald Blundon et al., against the respond-
ent, Alexander Storm, for an accounting-the
subject-matter of the accounting being silver
and gold coins recovered from an old wreck. The
trial judge had awarded Storm 75 per cent of the
recovery, the remaining 25 per cent being divided
among the appellants.

In 1960, some of the appellants, along with
others who are strangers to these proceedings,
formed an informal partnership for the purpose
of searching for the wreck of the French vessel
"Le Chameau", which had sunk near Cape Bre-
ton Point, Cape Breton County, Nova Scotia, in
1725, while proceeding from Louisburg to
Quebec. This vessel reportedly had on board a
quantity of silver and gold coins, and this was the
treasure for which the parties were searching.

During the winter of 1960-61, the five appel-
lants formed an informal partnership and pur-
chased a vessel, M.V. "Orbit", and other equip-
ment to aid in the search, which was resumed
that spring. One of the appellants had a licence
issued pursuant to the Treasure Trove Act,
R.S.N.S. 1954, c. 299, at that time.

During their search in late spring of 1961, the
appellants found an anchor, cannons, cannon

1 (1969), 7 D.L.R. (3d) 418.

Phosphate Co. (1887), 3 App. Cas. 1218. Distinc-
tion avec: Cowell v. Watts (1850), 2 H. & Tw. 224;
Clegg v. Edmondson (1857), 8 De G.M. & G. 787.

APPEL d'un jugement de la Chambre d'appel
de la Cour supr8me de la Nouvelle-tcossel,
accueillant un appel d'un jugement du Juge Pot-
tier. Appel accueilli et jugement de premibre
instance r6tabli.

D. A. Kerr, c.r., et B. A. Crane, pour les de-
mandeurs, appelants.

J. H. Dickey, c.r., pour le d6fendeur, intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE JUDSON-Le pourvoi est h I'encontre
d'un arr~t de la Chambre d'appel de la Cour su-
pr~me de la Nouvelle-Ecosse, rejetant 1'action en
reddition de compte intentde par les appelants,
Ronald Blundon et autres, contre l'intim6, Alex-
ander Storm, laquelle action avait trait h des
pieces d'or et d'argent r6cup6r6es d'une vieille
6pave. Le juge de premibre instance avait adjug6
h M. Storm 75 pour cent de la r6cupdration et
divis6 les 25 pour cent restants entre les appe-
lants.

En 1960, certains des appelants, ainsi que
d'autres personnes 6trangbres aux pr6sentes pro-
c6dures ont form6 une soci6t6 officieuse en vue
de chercher 1'6pave du vaisseau frangais <<Le
Chameau> qui avait fait naufrage au large de la
Pointe-du-Cap-Breton, comt6 de Cap-Breton
(Nouvelle-Ecosse), en 1725, alors qu'il se ren-
dait de Louisbourg A Qu6bec. Le vaisseau 6tait
cens6 transporter une quantit6 de pieces d'argent
et d'or et c'est ce tr6sor que les parties cherchaient.

Au cours de l'hiver 1960-1961, les cinq appe-
lants se sont group6s en une soci6t6 officieuse et
ont achet6 un navire, le M.V. <Orbit>, ainsi que
d'autres pibces d'6quipement pour faciliter leurs
recherches qui reprirent au printemps. Un des
appelants d6tenait A cette 6poque un permis d6-
livr6 en vertu du Treasure Trove Act, R.S.N.S.
1954, c. 299.

Au cours des recherches qu'ils effectuarent
vers la fin du printemps de 1961, les appelants

2 (1969), 7 D.L.R. (3d) 418.
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balls and shot, all of which they believed to be
part -of the debris from the wreckage of "Le
Chameau". In accordance with the provisions of
the Canada Shipping Act, the appellants reported
their find to the Receiver of Wrecks for that area,
who recorded their claim and assured them that
their exclusive right to search in that area (around
so-called Le Chameau Rock) would be protected.

The respondent applied to the Receiver of
Wrecks several weeks later for the right to search
in the same area as the appellant, but was advised
he could not do so. Nevertheless, he apparently
continued his efforts, resulting in disputes with
the appellants, and the respondent was instructed
by the Receiver of Wrecks on several occasions
to stay away from the area already granted to the
appellants.

The respondent had found a silver coin at some
point in his search, and he met the appellants in
late August 1961 to discuss the possibility of
forming a new partnership. Whatever rights the
appellants might have held under the licence
granted pursuant to the Treasure Trove Act, or
whatever rights the Receiver of Wrecks was en-
titled to grant them, both the appellants and the
respondent believed that the appellants had the
exclusive right to search in the area of Le Cha-
meau Rock. However, the respondent led them
to believe that he knew the location of the
treasure, and the coin which he had found appear-
ed to verify this contention. Whether the re-
spondent actually claimed that he knew the exact
location or whether, as the trial judge found, he
merely gave them this impression, it is clear that
the respondent was admitted to the partnership
for this reason, and a formal agreement, dated
August 25, 1961, was executed. By the terms of
this agreement, each of the five appellants was to
receive 16 per cent and the respondent 20 per
cent of the treasure, if found, and it stated:

1. The Partnership shall commence on the date of
this Agreement and shall continue for an indefinite
period of time, to wit, until such time as the project

trouvbrent une ancre, des canons, des boulets et
des projectiles; tons ces objets, croyaient-ils, fai-
saient partie des d6bris du vaisseau <Le Cha-
meau>o naufrag6. Conform6ment aux dispositions
de la Loi sur la marine marchande du Canada,
les appelants ont fait part de leur d6couverte au
receveur d'6paves pour la circonscription qui a
enregistr6 leur r6clamation et les a assures que
leur droit exclusif de faire des recherches dans
ce secteur (autour de ce qu'on appelle le cricif
du Chameau>i) serait prot6g6.

Plusieurs semaines plus tard, l'intim6 a deman-
d6 au receveur d'6paves l'autorisation de faire
des recherches au mime endroit, mais il a 6
avis6 qu'il ne le pouvait pas. N6anmoins, il a
apparemment continu6 ses recherches, ce qui a
provoqu6 des disputes avec les appelants, et le
receveur d'6paves lui a ordonn6 h plusieurs re-
prises de se tenir hors du secteur d6jh conc6d6 aux
appelants.

Au cours de ses recherches, l'intim6 a trouv6
une pibce d'argent et la fin du mois d'aofit
1961, il a rencontr6 les appelants pour discuter
de la possibilit6 de former une nouvelle soci6td.
Quels qu'aient pu 6tre les droits que les appe-
lants d6tenaient en vertu du permis qui leur avait
t d6livr6 conform6ment au Treasure Trove Act,

on les droits que le receveur d'6paves avait le
pouvoir de leur conc6der, l'intim6 et les appelants
croyaient que le droit exclusif de faire des re-
cherches dans le secteur du r6cif du Chameau
appartenait A ces derniers. Cependant, 1'intim6
les a amends A croire qu'il savait oii gisait le
tr6sor; la pi6ce d'argent qu'il avait trouv6e pa-
raissait confirmer ses dires. Que l'intim6 ait
effectivement affirm6 qu'il connaissait 1'endroit
exact ou que, comme a conclu le juge de premiere
instance, il leur ait simplement donn6 cette im-
pression, il est 6vident que c'est pour ce motif
que 1'intim6 a 6t6 admis dans la soci6t6 et une
convention en bonne et due forme, datde du 25
aoit 1961, a 6t6 signie. Aux termes de cette
convention, chacun des cinq appelants devait re-
cevoir 16 pour cent et l'intim6 20 pour cent du
tr6sor, advenant sa d6couverte, et il 6tait stipul6
ce qui suit:
[TRADucTION] 1. La soci6t6 commence 6 la date de
la pr6sente convention et continuera A exister pendant
une p~riode ind6finie, savoir jusqu'd I'abandon
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is completely abandoned, or until such time as all
parties agree in writing that the purposes of the
partnership have been completed or that the project
has been terminated or that the partnership is dis-
solved.

13. No partner shall, during the continuance of
the partnership, either alone or with any other per-
son, either directly or indirectly, be engaged or inter-
rested in any other project, activity or business of the
same kind as that carried on by this partnership,
without the consent in writing of the other partners.

14. No partner shall, during the continuance of
the partnership or for two (2) years after its deter-
mination, by any means, without the consent in
writing of the others of them, divulge to any person
not a member of the partnership any group secret,
the location or site of any wreck or wrecks, or
portion thereof, or contents of any such wreck or
wrecks, or the source of information in relation to
any of these, or any other special information which
may come to his knowledge in the course of or by
reason of the partnership.

On August 26, 1961, the six partners pro-
ceeded to the area to search for the treasure, and
the appellants brought equipment not merely to
search but also to bring up the treasure. They
obviously expected to recover the coins that day,
but only more cannons, cannon balls and shot
were found. This was a great disappointment to
the appellants who subsequently showed less en-
thusiasm for the search. As all of the partners
were otherwise employed, they had agreed to
search whenever they were free to do so, equip-
ment was available, weather was suitable, and
the trips could be financed. Relatively few dives
were made for the treasure from August 27,
1961, until the winter of 1964-65.

In 1961, four more unsuccessful trips were
made to the site, on which some of the appellants,
but not all, accompanied the respondent. Several
meetings were held in February 1962 at the re-
spondent's home to discuss plans for searching
in the coming year. The respondent had prepared
maps and sketches in which he proposed a grid
system with which they might methodically search
for the treasure, and these were discussed. This
plan was never implemented, however, and al-

complet de l'entreprise, oii jusqu'au jour oti toutes
les parties conviendront par 6crit que les fins de la
soci6t6 ont 6t6 r6alis6es, que l'entreprise est termin6e
ou que la soci6t6 est dissoute.

13. Nul associ6 ne doit, durant I'existence de la
soci6t6, soit seul soit avec toute autre personne,
directement ou indirectement, etre engag6 ou in-
tiress6 dans quelque autre entreprise, activit6 ou
affaire du mime genre que celle que poursuit la
pr6sente soci6t6, sans le consentement 6crit des
autres associds.

14. Nul associ6 ne doit, durant I'existence de la
soci6t6 ou pendant les deux (2) ans qui suivent sa
dissolution, d'aucune fagon, sans le consentement
6crit des autres associ6s, divulger A personne qui
n'est pas membre de la soci6t6 un secret quelconque
du groupe, le lieu ou l'emplacement d'6pave ou
d'6paves, ou de parties d'6pave, le contenu de cette
6pave ou de ces 6paves, la source de renseignements
les concernant, ou tout autre renseignement par-
ticulier dont il peut prendre connaissance pendant
l'existence de la soci6t6 ou & cause de celle-ci.

Le 26 aotit 1961, les six associ6s se sont rendus
dans le secteur pour y chercher le tr6sor et les
appelants ont apport6 sur les lieux l'6quipement
n6cessaire non seulement aux recherches, mais
aussi au hissage du tr6sor. Ils s'attendaient 6vi-
demment A r6cup6rer ce jour-l les pi~ces d'or et
d'argent, mais ils ne trouvirent que d'autres
canons, boulets de canon et projectiles. Fortement
d69us, les appelants firent preuve dis lors de
moins d'enthousiasme pour les recherches. Tous
les associ6s ayant un autre emploi, ils avaient
convenu d'effectuer des recherches chaque fois
lu'ils en auraient le temps, que l'6quipement

serait disponible, que les conditions atmosph6ri-
ques seraient propices et qu'ils auraient les capi-
taux n6cessaires aux exp6ditions. Relativement
peu de plong6es furent effectudes du 27 aofit 1961
jusqu'A I'hiver 1964-1965.

En 1961, quatre autres exp6ditions infruc-
tueuses furent entreprises, auxquelles quelques-
uns des appelants seulement prirent part avec
I'intim6. En f6vrier 1962, les associ6s tinrent plu-
sieurs reunions A la r6sidence de l'intim6 en vue
d'organiser les recherches de cette ann6e-IA.
L'intim6 avait fait des cartes et des esquisses, dans
lesquelles il proposait un quadrillage dont ils
pourraient se servir pour chercher m6thodique-
ment le trdsor; ces cartes et esquisses firent l'objet

[1972] R.C.S. BLUNDON C. STORM - Le luge Judson 139



140 BLUNDON V._STORM Judson J. [1972] S.C.R.

though the evidence is inconclusive on this point,
it appears that at most six trips were made
during the summer and fall of 1962 on which the
respondent was again accompanied by some of
the appellants. The respondent had purchased a
boat, the "Marilyn B II", for himself in April
1962, but he had assured the appellants that this
vessel was not going to be used to search for the
treasure.

Early in 1963, conversations took place regard-
ing the search, but it was then discovered that the
"Orbit" had a broken keel and could not be used.
The only dives that were made in 1963 involved
the respondent and a stranger to the group,
Archie Leahy, and these were few in number,
occurring in September and October of that year.
Leahy, by his own admission, was participating
only as a representative of the "Orbit" group.
However, these dives were made primarily to
locate another wreck, with the searching for "Le
Chameau" being an ancillary purpose only.

In June 1963, the respondent purchased a
motor for the "Marilyn B II" from the appellant
Goldberg and the appellant Dillon assisted him
in obtaining a coupling for it. In July 1964, the
respondent asked for Dillon's assistance in getting
the motor running. This was achieved after some
time, and both parties agree that they discussed
the possible use of this vessel in the "Chameau"
search. The motor was not installed in the "Mari-
lyn B II" until the spring of 1965.

The appellant Blundon and Leahy made
numerous dives in the general area of Le
Chameau Rock in the fall of 1964, but these were
principally for other purposes again, the recovery
of the treasure being ancillary. These dives were
allegedly made on behalf of the group and all of
the appellants knew of the activity, but no one
notified the respondent or requested his assistance
because, the appellants say, they knew that he had
torn his diving suit that summer and would be
unable to assist in the search. The equipment that
had been aboard the "Orbit" was transferred to a
boat belonging to Blundon for these searches.

On September 10, 1964, Dillon transferred the
registration of the "Orbit" from the joint owner-

de discussions. Ce projet n'a cependant jamais 6t6
r6alis6 et, bien que la preuve ne soit pas con-
cluante sur ce point, il parait qu'au plus six exp6-
ditions ont eu lieu pendant 1'6t6 et l'automne de
1962, au cours desquelles certains des appelants
accompagnaient encore une fois l'intim6. Ce
dernier s'6tait achet6 un bateau, le <Marilyn B II>,
en avril 1962, et avait assur6 les appelants qu'il
ne s'en servirait pas pour chercher le tr6sor.

Au d6but de l'ann6e 1963, les associ6s ont eu
d'autres conversations au sujet des recherches,
mais ils ont constat6 A ce moment-l qu'ils ne
pourraient se servir de l'<Orbit dont la quille
6tait bris6e. En 1963, seuls l'intim6 et une per-
sonne 6trangbre au groupe, Archie Leahy, ont
effectu6 des plong6es, d'ailleurs peu nombreuses,
au cours des mois de septembre et octobre. De
son propre aveu, Leahy y a pris part seulement
A titre de repr6sentant du groupe <(Orbit>. Le but
premier de ces plong6es, cependant, 6tait la locali-
sation d'une autre 6pave, la recherche du vaisseau
<Le Chameau> n'6tant qu'accessoire.

En juin 1963, l'intim6 a achet6 de l'appelant
Goldberg un moteur pour le <<Marilyn B II et
1'appelant Dillon l'a aid6 h obtenir un raccord
pour ce moteur. En juillet 1964, l'intimb a de-
mand6 A Dillon de l'aider h mettre le moteur en
6tat de fonctionnement. Ils y sont parvenus aprbs
un certain temps et ils conviennent tous deux
avoir discut6 de la possibilit6 d'utiliser ce bateau
dans la recherche du Chameau. Ce n'est qu'au
printemps de 1965 que le moteur fut install6 dans
le <Marilyn B II.

A l'automne 1964, 1'appelant Blundon et Leahy
out plong6 A plusieurs reprises dans le secteur
g6n6ral du r6cif du Chameau, mais 14 encore, les
plong6es avaient un autre but premier, la r6cup6-
ration du tr6sor 6tant accessoire. Ces plong6es ont
6t6 cens6ment faites pour le compte du groupe;
tous les appelants 6taient au courant de la chose,
mais personne n'a avis6 1'intim6 ni demand6 son
aide car, selon leurs dires, ils savaient que celui-ci
avait d6chir6 son costume de plong6e & 1'6t6 et
n'aurait pu les aider dans leurs recherches.
L'6quipement qui se trouvait sur l'<Orbit> a 6t
transport6 pour ces recherches A bord d'un bateau
appartenant h Blundon.

Le 10 septembre 1964, Dillon a fait transf6rer
l'immatriculation de l'<<Orbit> de son nom et de
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ship of himself and three other persons to his
name alone. Dillon could not remember having
done so, but it is clear from the signed application
that the change was effected.

In December 1964, the appellant Dillon and
the respondent met and discussed calling a meet-
ing of all the partners to make it clear that each
member must become active or he would be re-
moved from the partnership. This meeting was
not called. The respondent then obtained for him-
self a treasure trove licence from the provincial
government on February 3, 1965, and notified
each of the appellants on February 8 by registered
mail that he was terminating the partnership. This
notice read:

I hereby notify you that as of February 1, 1965,
I, Alex Storm of Louisbourg, terminate my partner-
ship in the "Chameau Agreement" of the 25th of
August A.D. 1961.

He formed another partnership with two other
persons and commenced searching for the treasure
in the spring of 1965.

After sending the notice of February 8, the
respondent sent a further letter dated March 27,
1965, which read:

Louisbourg, March 27-1965.

Dear Mr. Dillon,
In addition to my letter to you of Feb. 8th

1965, in which I terminated my partnership in the
"Chameau agreement" of the 25th of August A.D.
1961, I would like to inform you that as of the
first day of February, A.D. 1965, I am the new,
possibly the third, holder of the treasure trove,
and have established the diving rights on the 1725
wrecked French frigate "Le Chameau". Informa-
tion concerning this matter can be obtained from
the receiver of wrecks of district 19, Mr. Alfred
David Perry, dept. of Northern Affairs & National
Resources, p.o. Box 160, Louisbourg, N.S.

As you may be well aware, being a former
holder of this treasure trove, this is an exclusive
right, therefore, I cannot allow you, or any other
party, to dive for or retrieve any artefacts or
treasure trove from the by me claimed area. This
area more particularly described as following:
On Map 4375, "Guyon Island to Flint Island",
Nova Scotia. One (1) square nautical mile, pro-
jected perpendicular on the cove west of Cape

ceux de trois autres copropridtaires A son seul
nom. I ne se rappelle pas l'avoir fait mais, d'apris
la demande signie, il est clair que le changement
a eu lieu.

En d6cembre 1964, 1'appelant Dillon et l'intimb
se sont rencontrds et ont parl6 de convoquer une
r6union de tous les associ6s pour bien 6tablir que
chaque membre devait devenir actif, sous peine
d'8tre expuls6 de la soci6t6. Cette convocation n'a
pas eu lieu. L'intim6 s'est alors fait ddlivrer un
permis de recherche de tr6sor par le gouverne-
ment de sa province, le 3 f6vrier 1965 et, le
8 f6vrier, il adressait sous pli recommand6 A
chacun des appelants un avis portant qu'il mettait
fin A son association. Cet avis se lit comme suit:
[TRADUCTION] Je vous avise par les pr6sentes qu'd
compter du 1" f6vrier 1965, je, Alex Storm, de
Louisbourg, met fin h ma participation & -la con-
vention Chameau> du 25 aofit 1961.
II a form6 une autre soci6t6 avec deux autres per-
sonnes et commenc6 a chercher le trisor au prin-
temps de 1965.

Aprbs l'avis du 8 f6vrier, l'intim6 a envoyd une
autre lettre, dat6e du 27 mars 1965, dont voici la
teneur:

[TRADUCTION] Louisbourg, le 27 mars 1965.

Monsieur Dillon,
Suite A ma lettre du 8 f6vrier dans laquelle je

mettais fin h ma participation A la convention
ChameauD du 25 aofit 1961, je vous informe qu'd
partir du 1" f6vrier 1965 je serai le nouveau,
probablement le troisibme, d6tenteur du permis de
recherche du trdsor englouti, et j'ai fait 6tablir
mes droits de plong6e A l'6gard de la frigate
frangaise <Le Chameau, qui a coul6 en 1725.
Vous pouvez obtenir des renseignements ? ce
sujet du receveur d'6paves de la circonscription
no 19, M. Alfred David Perry, ministbre du Nord
canadien et des Ressources nationales, B.P. 160,
Louisbourg (N.-A.).

En votre qualit6 d'ex-d6tendeur du permis de
recherche du tr6sor, vous savez sans doute qu'il
s'agit d'un droit exclusif; par cons6quent, je ne
puis vous permettre, ni A qui que ce soit, de
plonger dans le but de repbrer ou de r6cup6rer
quelque objet ou trdsor englouti dans le secteur
sur lequel j'ai fait valoir mon droit et qui corres-
pond, sur la carte no 4375 (aGuyon Island to
Flint Island>) Nouvelle-tcosse A la description
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Breton, thus taking in Porto Nova Isl. Chameau
Rock, to the western half of Cape Breton and pro-
ceeding from there on to the West to what is
known as Woody Point.

Yours very truly,
(sgd) Alex Storm

The appellants held a meeting after receiving
the respondent's notification, and appointed the
appellant MacDonald as their spokesman in seek-
ing the assistance of the Receiver of Wrecks, Mr.
Perry, but the Receiver confirmed that the re-
spondent had a valid licence from him and under
the Treasure Trove Act. The appellant Mac-
Donald also had two telephone conversations with
the respondent, who reasserted his intentions. At
this time, MacDonald told the respondent that he
was still bound by the agreement and that the
licence was worthless. MacDonald also sought
legal advice as to the validity of the partnership
agreement. As no satisfaction had been obtained
on the visit to Mr. Perry, the appellant Dillon on
two occasions visited Captain Darnborough,
Receiver of Wrecks for a neighbouring area, to
dispute the salvage rights granted, to the re-
spondent, but nothing was gained by these visits.

In May 1965, several of the appellants dived in
the area in question, allegedly to test the validity
of their claim. Artifacts recovered at that time
ivere turned over to. Mr. Perry, the Receiver of
Wrecks, in June 1965. The appellant Blundon
made at least five more dives at the site during the
summer of 1965, and saw the respondent there.
In addition, the appellants claim that they pro-
ceeded with plans to search for the treasure dur-
ing late 1965 and early 1966.

The respondent dived on the Chameau site on
21 occasions during the summer of 1965, eventu-
ally finding the treasure on September 19. The
discovery was kept silent, however, until April 4,
1966, and the appellants commenced this action
on April 7 and obtained an injunction which pre-
vented further searching in the area and directed
the respondent to deliver the treasure to an officer
of the Court.

suivante: Un (1) mille marin carr6 avangant
perpendiculairement, de l'anse sise A l'ouest du
cap Breton, incluant l'ile Portnova et le r6cif du
Chameau, jusqu'h la moiti6 ouest du Cap Breton
et de lI vers l'ouest jusqu'1 un point connu sous
le nom de Woody Point.

Votre tout d6vou6,
(Signd) Alex Storm

Sur r6ception de l'avis de l'intimd, les appelants
ont tenu une r6union et nomm6 I'appelant Mac-
Donald comme leur porte-parole aupris du re-
ceveur d'6paves, M. Perry, dont ils voulaient
solliciter I'aide, mais celui-ci a confirm6 que l'in-
tim6 avait un permis valide d6livr6 par lui et en
vertu du Treasure Trove Act. L'appelant Mac-
Donald a communiqu6 deux fois par t6l6phone
avec l'intim6 qui a r6affirm6 ses intentions. A
ce moment-l, MacDonald a rappel6 A l'intim6
qu'il 6tait encore li par la convention et que le
permis n'avait aucune valeur. MacDonald a aussi
consult6 un avocat sur ]a validit6 de la conven-
tion de la soci6t6. La rencontre avec M. Perry
n'ayant donn6 aucun r6sultat satisfaisant, 1'appe-
lant Dillon a rendu visite deux fois au capitaine
Darnborough, le receveur d'6paves d'une circons-
cription voisine, en vue de contester les droits
de sauvetage concid6s A 1'intim6, mais ces visites
n'ont rien donn6.

En* mail 1965, plusieurs appelants ont plong6
dans le secteur en question, pr6tendument pour
mettre A l'6preuve la validit6 de leurs droits. Le
mois suivant, ils ont remis au receveur d'6paves,
M. Perry, les objets r6cup6r6s au cours de ces
plong6es-11. L'appelant Blundon a fait au moins
cinq autres plong6es dans le secteur au cours de
l'6t6 de 1965 et il y a vu 1'intim6. En outre, les
appelants pr6tendent avoir dress6 des plans pour
chercher le tr6sor vers la fin de 1965 et au d6but
de 1966.

L'intim6 a plong6 dans le secteur du Chameau
h 21 reprises au cours de 1'6t6 1965, et a fini
par trouver le tr6sor le 19 septembre. II a ce-
pendant gard6 le silence au sujet de sa d6cou-
verte jusqu'au 4 avril 1966; les appelants ont en-
tam6 les pr6sentes proc6dures le 7 avril et ont
obtenu une injonction interdisant toute autre
recherche dans le secteur et enjoignant A 1'inti-
m6 de remettre le tr6sor A un officier de la Cour.
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The learned trial judge found that while the
respondent was undoubtedly the most active part-
ner in the period up until 1965, and the appel-
lants in general showed a decreasing enthusiasm
for the search, nevertheless the search had not
been "completely abandoned", as set out in the
agreement itself for the termination of the part-
nership.

Both the lack of a boat and the lack of con-
fidence between the appellants and the respondent
combined to prevent a continuing search. Al-
though Nearing and Goldberg were only out with
the searching parties once and MacDonald three
times, Blundon and Dillon were out a few times
each year, except for 1963.

He also held that while the agreement was not
registered in accordance with s. 19(1) of the
Partnerships' Registration Act, R.S.N.S. 1954,
c. 213, this did not prevent the action being
brought as that Act applied only "in respect to
any contract made. . . in connection with any of
the purposes or objects of the partnership . ."
The present action was for an accounting in re-
spect of the partnership agreement itself. But the
trial judge then found the appellants guilty of
laches from August 25, 1961, until the treasure
was found, and awarded the respondent 75 per
cent of the treasure. In particular, he held that the
appellants should have taken some steps to pro-
tect their rights after receiving the respondent's
notice of February 8, 1965.

The Appeal Division agreed that the partner-
ship remained in force after February 1965, but
isolated the appellants' actions from that date
onwards and found that as they had taken no
action to protect their rights under the agreement,
they were guilty of laches and acquiescence and
were not entitled to any portion of the treasure.
Whether this conclusion is correct is the sole issue
in this appeal.

Le savant juge de premiere instance a conclu
que, meme si l'intim6 6tait indubitablement celui
des associ6s qui a d6ploy6 le plus d'activit6 durant
toute la p6riode en cause, jusqu'en 1965, et que
m8me si les appelants avaient en g6ndral fait
preuve de moins en moins d'enthousiasme pour
les recherches, celles-ci n'avaient toutefois pas
atteint le point d'<abandon complet>, une des
raisons 6nonc6e dans la convention elle-mime
comme cause de dissolution de la soci6t6.

Deux facteurs ont, ensemble, emp~ch6 que des
recherches soutenues soient effectu6es: I'absence
de bateau et le manque de confiance entre les
appelants et I'intim6. Bien que Nearing et Gold-
berg n'aient particip6 aux recherches qu'une fois
et MacDonald, trois fois, Blundon et Dillon y ont
pris part un certain nombre de fois chaque ann6e,
sauf en 1963.

Le juge de premibre instance a en outre con-
clu que le d6faut d'enregistrer la convention de
socit6, conform6ment au par. (1) de l'art. 19
de la loi dite Partnerships' Registration Act,
R.S.N.S. 1954, c. 213, n'a pas fait obstacle A
l'institution de l'action, la loi en question n'en-
trant en jeu que (traduction) < l'dgard de tout
contrat fait. . . relativement l'un quelconque
des buts ou objets de la soci6t6 . . .> I s'agit en
I'espice d'une action en reddition de compte vi-
sant la convention de soci6t6 elle-m~me. Cepen-
dant, le juge de premiere instance a d6clar6 les
appelants coupables de retard indu (en anglais
edaches>) du 25 aofit 1961 jusqu'h la d6couverte
du tr6sor, et il a adjug6 A I'intim6 75 pour cent
du tr6sor. En particulier, il a conclu que les appe-
lants auiaient dQ prendre des mesures pour pro-
t6ger leurs droits aprbs avoir regu 1'avis du 8
f6vrier 1965 de I'intim6.

La Chambre d'appel a reconnu que la soci6t6
existait encore apr~s le mois de f6vrier 1965,
mais elle a isol6 les actes des appelants A compter
de cette date-l et conclu que, n'ayant rien fait
pour protdger les droits que leur garantissait
la convention, ceux-ci sont coupables de <1aches>
et d'acquiescement et n'ont droit A aucune partie
du tr6sor. Cette conclusion est-elle juste? VoilA
toute la question, A d6cider dans le pr6sent pour-
VOL
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The chief elements in laches are acquiescence
and change in position on the part of the de-
fendant. The doctrine is not susceptible of precise
definition but the statements in Lindsay Petroleum
Co. v. Hurd2 and Erlanger v. The New Sombrero
Phosphate Co.3 have had general acceptance. In
Lindsay Petroleum (p.239) it is said:

Now the doctrine of laches in Courts of Equity
is not an arbitrary or a technical doctrine. Where it
would be practically unjust to give a remedy, either
because the party has, by his conduct, done that
which might fairly be regarded as equivalent to a
waiver of it, or where by his conduct and neglect
he has, though perhaps not waiving that remedy,
yet put the other party in a situation in which it
would not be reasonable to place him if the remedy
were afterwards to be asserted, in either of these
cases, lapse of time and delay are most material.
But in every case, if an argument against relief,
which otherwise would be just, is founded upon mere
delay, that delay of course not amounting to a bar
by any statute of limitations, the validity of that
defence must be tried upon principles substantially
equitable. Two circumstances, always important in
such cases, are, the length of the delay and the
nature of the acts done during the interval, which
might affect either party and cause a balance of
justice or injustice in taking the one course or the
other, so far as relates to the remedy.

In commenting on this statement, Lord Black-
burn in Erlanger v. The New Sombrero Phos-
phate Co., added the following:

I have looked in vain for any authority which
gives a more distinct and definite rule than this; and
I think, from the nature of the inquiry, it must
always be a question of more or less, depending on
the degree of diligence which might reasonably be
required, and the degree of change which has
occurred, whether the balance of justice or injustice
is in favour of granting the remedy or withholding
it. The determination of such a question must largely
depend on the turn of mind of those who have to
decide, and must therefore be subject to uncertainty;
but that, I think, is inherent in the nature of the
inquiry.

2 (1874), L.R. 5 P.C. 221 at p. 239.
* (1878), 3 App. Cas. 1218.

Les principales conditions du retard indu dit
<daches> sont l'acquiescement et le changement
de situation du d6fendeur. La doctrine ne se
prete pas A une d6finition precise, mais on accep-
te en g6n6ral les 6nonc6s faits dans Lindsay
Petroleum Co. v. Hurd2, et Erlanger v. The New
Sombrero Phosphate Co.3 . Dans l'affaire Lindsay
Petroleum (A la p. 239), il est dit:
[TRADUCTION] Dans les cours d'equity, la doctrine
du alachesD n'est ni arbitraire, ni de droit strict.
Lorsque, A toutes fins utiles, il serait injuste d'ac-
corder un redressement, soit parce que, par sa con-
duite, l'int6ress6 a fait quelque chose qu'on pour-
rait justement consid~rer comme 6quivalant a une
renonciation audit redressement, ou lorsque, n'ayant
peut-etre pas renonc6 h ce redressement, il a
par sa conduite et sa n6gligence mis la partie
adverse dans une situation dans laquelle il n'6tait
pas raisonnable de la placer si le redressement devait
par la suite 6tre accord6, le laps de temps et le retard
sont tris importants dans chacun de ces deux cas.
Mais, dans tous les cas, si une opposition au re-
dressement, juste par ailleurs, se fonde simplement
sur le retard, pourvu, bien entendu, que ce retard
n'entraine pas prescription, en vertu d'une loi quel-
conque, la validit6 de ce moyen de d6fense doit Stre
d6cid6e surtout selon des principes d'equity. Deux
circonstances, toujours importantes en pareils cas,
sont la longueur du retard et la nature des actes
accomplis dans l'intervalle, 616ments qui peuvent
avoir des cons6quences pour l'une ou l'autre partie
et faire pencher la balance du c6t6 de la justice ou
de l'injustice selon qu'on adopte une solution ou
l'autre, en ce qui a trait au redressement.

Dans l'affaire Erlanger v. The New Sombrero
Phosphate Co., Lord Blackburn a comment6 cet
6nonc6 et ajout6 ce qui suit:
[TDUCTION] J'ai vainement cherch6 dans les arr&ts
et les ouvrages une rbgle plus claire et pr&cise et vu la
nature de la question a examiner, je crois que pour
decider si la balance de la justice ou de l'injustice
favorise l'octroi du redressement ou son refus, il
s'agira toujours de se fonder plus ou moins sur la
diligence raisonnablement requise ou le changement
survenu. La d6cision de cette question doit d6pendre
en grande partie de la tournure d'esprit de ceux qui
sont charg6s de d6cider et, par cons6quent, elle est
n6cessairement sujette h l'incertitude; mais cela, je
crois, est inherent h un examen de cette nature.

2 (1874), L.R. 5 P.C. 221, A la p. 239.
* (1878), 3 App. Cas. 1218.
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The doctrine of laches so stated has been
approved and applied in this Court. Examples
are Farrell v. Manchester4 ; Harris v. Lindeborg5 ;
Canada Trust Co. v. Lloyd6 . In the present case
the Court below has held against Blundon and
his associates on four grounds. These are:

(a) that they could have insisted on their
right to participate in the search for the trea-
sure;
(b) that they could have given Storm an
opportunity to continue the search with them;
(c) that they could have sought to require
the respondent to perform under the partner-
ship agreement or to have an accounting;
(d) that they could have sought an injunction.

I think courses (a) and (b) were completely
impractical. Storm had secured the treasure trove
licence and federal approval under the Canada
Shipping Act while he was a partner and behind
the backs of his partners. He informed them after
the event and he advertised publicly in a local
newspaper that he had sole rights to the area. The
appellants interviewed the officials who had issued
the new permits to Storm in place of those
formerly held for the partnership. They were un-
successful in their efforts to get them back.
They told Storm that he was still bound by the
partnership agreement. Storm had gone into part-
nership with two new partners. He was in clear
breach of the Partnership Act and the partner-
ship agreement. He was in competition with his
partners in the very business for which the part-
nership was formed.

Both Courts have found that the original
partnership was still subsisting at the time of the
discovery. In this they were clearly right. It was
a partnership which had been formed among in-
dividuals who could only give part of their time
to the business of the partnership. All the in-
dividual members were in modest full-time occu-

' (1908), 40 S.C.R. 339 at p. 346.
5 [1931] S.C.R. 235.
6 [1968] S.C.R. 300.

Cette Cour a approuv6 et appliqu6 la doctrine
du <<1aches>> telle qu'elle est 6nonc6e ci-haut,
notamment dans Farrell c. Manchester4; Harris
c. Lindeborg5 et Canada Trust Co. c. Lloyd.
Dans la pr6sente affaire, la Chambre d'appel a
rendu un arrt d6favorable A Blundon et A ses
associ6s pour les quatre motifs suivants:

(a) ils auraient pu insister pour faire valoir
leur droit de participer A la recherche du tr6sor;

(b) ils auraient pu donner A Storm l'occasion
de poursuivre les recherches avec eux;
(c) ils auraient pu chercher A obliger l'intim6 &
ex6cuter la convention de soci6t6, ou demander
une reddition de compte;
(d) ils aurient pu demander une injonction.

Je suis d'avis que les deux premibres solutions
6taient tout h fait irr6alisables. Alors qu'il 6tait
membre de la soci6t6 et A l'insu de ses associ6s,
Storm a obtenu le permis requis par le Treasure
Trove Act et l'autorisation f6d6rale privue dans
la Loi sur la marine marchande du Canada. II a
mis ses associ6s au courant de ce fait aprbs
coup et, par un avis dans un journal local, il a
annonc6 publiquement qu'il avait I'exclusivit6 des
droits pour le secteur. Les appelants ont eu une
entrevue avec les fonctionnaires qui ont d6livr6
A Storm les nouveaux permis remplagant ceux
que d6tenait auparavant la soci6td, mais ils n'ont
pas r6ussi h recouvrer ceux-ci. Ils ont dit A Storm
que la convention de soci6t6 le liait toujours. Ce
dernier avait form6 une soci6t6 avec deux nou-
veaux associ6s et enfreignait ainsi clairement le
Partnership Act et la convention de soci6t6. II
6tait entr6 en concurrence avec ses associ6s pour
l'affaire mime qui avait donn6 lieu A la formation
de la soci6t6.

Les deux Cours d'instance infdrieure ont con-
clu que la premiere soci6t6 existait encore au
moment de la d6couverte. En cela, elles ont
nettement raison. La soci6t6 en question se com-
posait de personnes qui ne pouvaient consacrer
qu'une partie de leur temps h l'entreprise de la
soci6t6. Chacun des associ6s avait une modeste

'(1908), 40 R.C.S. 339, A la p. 346.
[1931] R.C.S. 235.

6 [1968] R.C.S. 300.
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pation. Storm put himself in the position in which
he found himself as a defendant. He was assert-
ing that he had terminated the partnership, that
he had sole rights of salvage, and that the appel-
lants had no rights of salvage. They did not
acquiesce in this position. In fact, they made at
least four or five dives at the site during the
summer of 1965 at a time when the respondent
was there. There is nothing in their conduct
from which Storm could have acquired any im-
pression of acquiescence and he did not in any
way change his position as a result of anything
that the plaintiffs said or did.

As to point (c), that the appellants could
have sought to require the respondent to perform
under the partnership agreement or to have an
accounting, I cannot see that any such action
would lie. A partner cannot be compelled to
perform under the partnership agreement. Per-
formance of the original agreement in this case
called for personal services. There could be no
order of this kind, and as far as accounting is
concerned, there was at this stage no subject-
matter for an accounting.

Failure to apply for an injunction was held by
both Courts to call for the application of the
doctrine of laches. The Appeal Division said "The
plaintiffs contend that such an action would have
gained them nothing tangible at that time but at
least it would have been conclusive to show that
no abandonment of right was intended by them."
In my opinion, the other actions taken by the
plaintiffs indicate that there was no abandon-
ment or acquiescence. I do not think that they were
under any duty to get into expensive litigation
with a partner who was defying the partnership.
At no time were these people saying to Storm or
by their conduct indicating to Storm that they
could or would no longer contribute and that he
must go on without them. On the contrary, they
were telling Storm that he was in breach of the
partnership agreement and it was Storm who was
asserting that he had the rights and that they had
none.

Neither the trial judge nor the Appeal Division
came to any conclusion as to the effect of the
licence under the Treasure Trove Act or the per-
mission given under Part VIII of the Canada
Shipping Act, s. 501, by the Receiver of Wrecks.

occupation A plein temps. Storm s'est plac6 lui-
mime dans la situation oil il s'est trouv6 comme
d6fendeur. II a affirm6 qu'il avait mis fin A la
soci6t6, qu'il poss6dait en exclusivit6 les droits
de sauvetage et que les appelants n'en avaient
aucun. Ces derniers n'ont pas acquiesc6 A cet
6tat de choses. En fait, au cours de l'6t6 de 1965,
ils ont fait quatre ou cinq plongdes dans le secteur
pendant que l'intim6 s'y trouvait. Rien dans leur
conduite n'a pu donner & Storm l'impression d'un
acquiescement et rien de ce qu'ils ont dit ou fait
n'a amend ce dernier h changer sa situation.

Quant au point (c), A savoir que les appelants
auraient pu chercher A obliger l'intim6 A ex6cuter
la convention de soci6td, ou demander une reddi-
tion de compte, je ne congois pas la possibilit6
d'une telle action. Un associd ne peut 8tre con-
traint d'ex6cuter la convention de soci6t6. L'ex6-
cution de la convention initiale dans ce cas-ci
comporte des services personnels. Aucune ordon-
nance de cette nature n'aurait pu 8tre rendue et
une reddition de compte aurait 6t6 sans objet h
ce stade.

Les deux autres Cours ont conclu que le d6faut
de demander une injonction fait entrer en jeu
la doctrine du <<aches>. La Chambre d'appel
dit: [TRADUCTION] <<Les demandeurs pr6tendent
lu'une telle d6marche ne leur aurait procur6 au-
cun avantage tangible A ce moment-11, mais elle
aurait au moins montr6 de fagon concluante qu'ils
n'avaient pas Pintention de renoncer leurs
droits>. A mon avis, les autres actes des deman-
deurs indiquent qu'il n'y a eu ni renonciation ni
acquiescement. Je ne pense pas qu'ils avaient
quelque devoir que ce soit d'engager des pour-
suites cofiteuses contre un associ6 qui d6fiait la
soci6t6. Jamais ces gens-lk n'ont dit a Storm, ou
lui ont laiss6 entendre par leur conduite, qu'ils ne
pouvaient ni ne voulaient plus contribuer h
1'entreprise qu'il devrait poursuivre sans eux. Au
contraire, ils lui ont dit qu'il enfreignait la con-
vention de soci6t6 et c'est Storm qui a affirm6
qu'il avait les droits et qu'eux n'en avaient aucun.

Ni le juge de premi6re instance ni la Chambre
d'appel n'ont tir6 de conclusion quant h 1'effet du
permis d6livr6 en vertu du Treasure Trove Act ou
de la permission donn6e en vertu de la Partie VIII
de la Loi sur la marine marchande du Canada,
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We were not called upon to come to any conclu-
sion. The importance of these permits is that until
the admission of Storm to the partnership, the
appellants thought that they had exclusive rights
of salvage. Thereafter they thought that these
rights were held on behalf of the partnership,
which included Storm. After Storm's acquisition
of these apparent rights in 1965, they made every
effort to get them back but they had no success
either with the provincial authority or the federal
authority. But one thing is clear and that is that
they never at any time accepted or acquiesced in
Storm's assertion that he had the sole rights of
salvage.

Storm found the treasure on September 19,
1965. He had been diving for about two and a
half months. He kept complete silence about the
discovery until April 4, 1966. On April 7, 1966,
the appellants commenced their action and ob-
tained an injunction.

The ratio of the Court of Appeal is expressed
in the following passage:

Considering the evidence herein, as well as the
authorities cited, one is left with the conclusion, as
was the trial Judge, that the plaintiffs had no con-
fidence in the defendant's ability to find the treasure
and unfairly left him to do all the work, but came
forward to claim a share when the treasure was
discovered. There is little doubt that had the defend-
ant's efforts ended in loss instead of gain, nothing
further would have been heard of them. This, to-
gether with the fact that nothing was done by them
to effectively assert their rights under the partner-
ship agreement, leads one to the finding that the
plaintiffs, by their own laches, are prevented from
obtaining the relief which they claim.

I cannot accept this view of the evidence. It
seems to me to ignore the secrecy of the conduct
of Storm in acquiring the licences; the assertions
of the plaintiffs and their efforts to recover the
licences; Storm's formation of a new partnership
with strangers, and, perhaps, the circumstances
that existed when Storm was admitted to the part-
nership in 1961. He secured his admission to the
partnership and a 20 per cent share as contrasted
with a 16 per cent share for each of the other

art. 501, par le receveur d'6paves. Nous n'avons
pas 6t6 appel6s h nous prononcer sur ce point.
L'importance de ces permis-la tient. au fait que,
jusqu'h l'admission de Storm dans la soci6t6, les
appelants croyaient avoir en exclusivit6 les droits
de sauvetage. Par la suite, Us ont cru que ces
droits 6taient d6tenus pour le compte de la
soci6t6, dont Storm faisait partie. Aprbs que ce
dernier eut acquis ces droits apparents, en 1965,
ils ont consacrd tous leurs efforts a recouvrer
ceux-ci, mais leurs d6marches auprbs des autorit6s
tant provinciales que f6d6rales sont restdes vaines.
Une chose est claire cependant: ils n'ont jamais
accept6 l'affirmation de Storm qui disait d6tenir
seul les droits de sauvetage et ils n'y ont jamais
acquiesc6.

Storm a trouv6 le tr6sor le 19 septembre
1965. Il plongeait depuis environ deux mois et
demi. II a gard6 le silence absolu sur sa d6-
couverte, jusqu'au 4 avril 1966. Le 7 avril 1966,
les appelants ont intent6 leur action et obtenu une
injonction.

Le motif de d6cision de la Chambre d'appel est
exprim6 dans le passage suivant:

[TRADUCTION] Consid6rant la preuve produite, de
mime que les textes cit6s, il nous faut conclure
comme le juge de premiere instance que les deman-
deurs n'avaient pas conflance en la capacit6 du d6-
fendeur de d6couvrir le tr6sor et lui ont injustement
laiss6 faire tout le travail mais qu'une fois le tr6sor
d6couvert, ils sont venus en r6clamer une part. Nul
doute qu'ils n'auraient plus donn6 signe de vie si les
efforts du d6fendeur avaient abouti h un 6chec
plut6t qu'h une rdussite. Cela, joint au fait qu'ils
n'ont rien fait pour affirmer effectivement leurs
droits en vertu de la convention de soci6t6, nous
amine A conclure que par suite de leur propre re-
tard indu A agir (laches) les demandeurs ne peuvent
obtenir le redressement qu'ils r6clament.

Je ne puis accepter cette manibre d'envisager la
preuve. Elle ne me parait pas tenir compte des
616ments suivants: le caract&re secret des d6-
marches de M. Storm pour obtenir les permis; les
affirmations des demandeurs et leurs efforts pour
recouvrer les permis; la formation par Storm
d'une nouvelle soci6t6 avec des 6trangers; et, peut-
8tre, les circonstances qui existaient au moment
de I'admission de Storm dans la soci6t6, en 1961.
Ce dernier s'est fait admettre dans la soci6t6 et
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partners because of the production of the coin and
his assertion of certainty that he knew where the
treasure was.

The matter, in my opinion, went far beyond a
"giving of an impression". I say this because of
his entry in a contemporary diary kept by him and
produced very late in the trial which has been re-
ferred to throughout as the "Dutch diary". His
entry for July 23, 1961, reads as follows (his own
translation): "All the money et cetera must for
sure lay for 100% underneath or amongst the
cannonballs." This entry does not appear at all in
Storm's English diary, which he first produced at
the trial as a contemporary document and which
he was permitted to use throughout the trial to
refresh his memory. In fact, the Dutch diary was
the contemporary document and he said nothing
about it until very late in the trial when it came
out on cross-examination. Then he said:

I kept my diary in Dutch constantly day by day and
this is a straight translation from the Dutch ... You
can get a Dutchman in here and translate both word
for word. This log book that's right, that's the same
thing I got home, it's like having two duplicate
letters.

At this stage it became obvious that the English
diary which the defendant had been using to re-
fresh his memory during the four days he had
been on the stand had not been made contem-
poraneously with the actual events. But he was
still asserting that the English diary was a word-
for-word translation.

When Storm produced the Dutch diary it soon
became evident that the English diary was not
even a word-for-word translation but a document
which he had produced for the purpose of the
trial. The English diary does not contain the entry
in the Dutch diary for July 23, 1961, to the effect
that he was 100 per cent sure where the treasure
was. There are many other discrepancies between
the two diaries-all to the advantage of Storm in
support of his evidence.

reconnaitre une part de 20 pour cent, au regard
de la part de 16 pour cent de chacun des autres
associ6s, aprbs avoir exhib6 la pi&ce de monnaie
et affirm6 avec certitude qu'il savait ott 6tait le
tr6sor.

II a, A mon avis, bien plus que <<donn6 une
impression>. Je dis cela & cause d'une inscription
dans le journal qu'il tenait h l'6poque, qui a td
vers6 au dossier trbs tard au cours du procks et
qui a constamment 6t6 d6sign6 sous le nom de
<Journal hollandais>. Le 23 juillet 1961, d'aprbs
sa propre traduction vers 1'anglais, il y a inscrit:
[TRADUCTION] <Tout 1'argent, etc., doit sftrement,
A 100 pour cent, se trouver sous les boulets de
canon ou parmi eux>. Cette inscription ne figure
pas du tout dans le journal anglais de Storm, qu'il
a, en premier lieu, vers6 au dossier comme docu-
ment contemporain et qu'on lui a permis de con-
sulter, tout au long du procks, pour se rafraichir
la m6moire. En fait, c'est le journal hollandais qui
est le document contemporain, mais Storm n'en
a rien dit tant qu'il n'en a pas 6t6 question dans le
contre-interrogatoire, trbs tard au cours du procks.
11 a alors dit:

[TRADUCTION] J'ai constamment tenu mon journal
en hollandais, jour aprbs jour, et ceci est une tra-
duction fiddle du hollandais . .. Vous pouvez faire
venir ici un Hollandais et le lui faire traduire, mot
pour mot. Ce carnet de travail, c'est exact, c'est la
mime chose que j'ai chez moi; c'est comme si
j'avais la mime lettre en double.

A ce stade, il devint 6vident que le journal
anglais que le d6fendeur avait consult6 pour se
rafraichir la mdmoire les quatre jours pendant les-
quels il avait d6pos6, n'avait pas 6td r6dig6 &
1'6poque oi les 6v6nements avaient eu lieu. Nan-
moins, il continuait h affirmer que le journal
anglais 6tait une traduction mot I mot.

Lorsque Storm a produit le journal hollandais,
il est bient6t devenu 6vident que le journal anglais
n'6tait m~me pas une traduction mot a mot, mais
un document produit pour les fins du proc6s. Le
journal anglais ne renferme pas l'inscription du
23 juillet 1961 dans la version hollandaise, savoir
qu'il 6tait certain a 100 pour cent de l'endroit o4
se trouvait le tr6sor. Il y a plusieurs autres di-
vergences entre les deux journaux, toutes A
I'avantage de Storm dont elles appuient la d6-
position.
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The entry in the Dutch diary for July 23, 1961,
is very significant in this case. It explains how he
secured admission to the partnership with a par-
ticipation of 20 per cent as contrasted with 16 per
cent for each of the other partners and why the
expedition of August 26, 1961, had every ap-
pearance of being not for the purpose of discovery
but of raising the treasure.

Counsel for the appellants does not question
the proposition stated by the Appeal Division that
where a partner stands by without protest and lets
another do all the work and spend all the money
to bring the enterprise to a successful conclusion,
he will be denied recovery. But he does question
its application to the facts of this case. Briefly, his
submission is that this is not a case of "standing
by" but of active exclusion by one partner who
was asserting that the partnership had been ter-
minated and that he had sole rights under the
permits. As to the permits and their effect, he had
some degree of support from the federal and pro-
vincial officers who issued them. But the legal
position is clear. Whatever their effect may have
been, he held for the benefit of all partners (in-
cluding himself) in a subsisting partnership. Noth-
ing that the excluded partners did or said could
have led him to believe that they acquiesced in his
separate search or that they abandoned their
rights. In my opinion, the Appeal Division was in
error in founding its judgment on Cowell v. Watts7

and Clegg v. Edmondson8 . These and many simi-
lar cases of "standing by" have no application to
the facts of this case.

Counsel for the appellant sought the following
order:

1. That the Courts below erred in finding that
the appellants were guilty of laches.

2. That the Appeal Division erred in holding
that having made a finding of laches against the
appellants, the learned trial judge was precluded
from doing what he felt was just as between the
parties.

(1850), 2 H. & Tw. 224, 47 E.R. 1665.
' (1857), 8 De G.M. & G. 787, 44 E.R. 593.

L'inscription du 23 juillet 1961 dans la version
hollandaise du journal a une grande importance
en l'espice. Elle explique comment Storm a r6ussi
A se faire admettre dans la soci6t6, avec une par-
ticipation de 20 pour cent, au regard de la part de
16 pour cent de chacun des autres associ6s, et
pourquoi I'exp6dition du 26 aofit 1961 6tait, selon
toute apparence, en vue non de d6couvrir mais
de rbcupbrer le tr6sor.

L'avocat des appelants ne conteste pas la thdo-
rie de la Chambre d'appel selon laquelle un associ6
qui se tient coi, sans protester, et laisse un autre
faire tout le travail et assumer tous les frais n6ces-
saires pour mener 1'entreprise h bien, se verra
refuser un jugement en sa faveur. Toutefois, il en
conteste l'application A cette affaire-ci. En quel-
ques mots, il soutient qu'il ne s'agit pas d'associ6s
qui se sont <<tenus cois>, mais d'exclusion effective
de la part d'un associd qui affirme que la soci6t6
avait pris fin et qu'il avait 1'exclusivit6 des droits
en vertu des permis. En ce qui a trait aux permis
et A leur effet il a dans une certaine mesure
l'appui des fonctionnaires f6d6raux et provinciaux
qui les ont d6livrds. Toutefois, la situation juri-
dique est claire. Quelle qu'ait pu 6tre l'effet des
permis, Storm les d6tenait A l'avantage de tous les
associ6s (y compris lui-m~me) d'une soci6t6 qui
continuait d'exister. Rien de ce qu'ont dit ou fait
les associds exclus n'aurait pu 1'amener A croire
qu'ils acquiesgaient A ses recherches ind6pendantes
ou qu'ils renongaient leurs droits. A mon avis,
la Chambre d'appel a fait erreur en fondant son
arrt sur Cowell v. Watts7 et Clegg v. Edmond-
son8 . Ces affaires-11 et plusieurs autres causes
semblables oii les parties s'6taient tenues coites
ne s'appliquent pas aux faits de l'espbce.

L'avocat de l'appelant demande que soit rendue
I'ordonnance suivante:

1. Que les Cours d'instance inf6rieure ont fait
erreur en concluant que les appelants sont cou-
pables de <daches>.

2. Que la Chambre d'appel a fait erreur en d6-
cidant que, ayant conclu qu'il y avait eu alaches>
de la part des appelants, le savant juge de pre-
mibre instance ne pouvait plus faire ce qu'il con-
sid6rait comme 6tant juste pour les parties entre
elles.

7(1850), 2 H. & Tw. 224.
8 (1857), 8 De G.M. & G. 787.
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It is apparent that what counsel is seeking is
the restoration of the judgment at trial and he
so stated. I have also stated in these reasons
that, in my opinion, there was error in finding
that the appellants were guilty of laches. The
action was substantially one for an accounting
among partners. The learned trial judge divided
the proceeds of this discovery on a basis that
he thought was just and equitable as between the
two sides.

I would therefore allow the appeal and restore
the division made by the learned trial judge-75
per cent to Storm and 25 per cent to the appel-
lants. I would also restore his order as to costs.
The appellants are entitled to their costs, in-
cluding the costs of the motion to quash, both
here and in the Appeal Division.

Appeal allowed and judgment at trial restored,
with costs.

Solicitor for the plaintiffs, appellants: Donald
A. Kerr, Halifax.

Solicitor for the defendant, respondent: John
H. Dickey, Halifax.

Jack Schwartz Appellant;

and

Morris Schwartz and Abraham Schwartz,
Executors of the Last Will and Testament
of Harry Schwartz Respondents.

1971: May 6, 7, 10; 1971: June 28.

Present: Judson, Ritchie, Hall, Spence and Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Wills-Validity-Testator blaming one of three
sons for break-up in family control of company-
Decision to change will so as to disinherit said son
-- Change of solicitor-Finding of testamentary
capacity and absence of undue influence affirmed-

I est manifeste que l'avocat cherche A faire
r6tablir le jugement de premibre instance, et c'est
ce qu'il a d6clar6. J'ai dit aussi dans les pr6sents
motifs que, h mon avis, la conclusion que les
appelants sont coupables de claches> est erron6e.
L'action avait en substance pour objet une reddi-
tion de compte entre associ6s. Le savant juge de
premibre instance a partag6 le produit de la d6-
couverte de fagon juste et 6quitable, selon lui,
pour les deux parties entre elles.

Je suis donc d'avis d'accueillir le pourvoi et de
r6tablir le partage fait par le savant juge de pre-
mibre instance: 75 pour cent A Storm et 25 pour
cent aux appelants. Je suis aussi d'avis de r6tablir
son ordonnance quant aux d6pens. Les appelants
ont droit A leurs d6pens, y compris les frais de
la requate en annulation, tant en cette Cour qu'en
Chambre d'appel.

Appel accueilli et jugement de premiere instance
rdtabli, avec dipens.

Procureur des demandeurs, appelants: Donald
A. Kerr, Halifax.

Procureur du ddfendeur, intimd: John H. Dickey,
Halifax.

Jack Schwartz Appelant;

et

Morris Schwartz et Abraham Schwartz,
Exicuteurs testamentaires de
Harry Schwartz Intimis.

1971: les 6, 7 et 10 mai; 1971: le 28 juin.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence et
Pigeon.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Testament-Validitd-Testateur bldme l'un de ses
trois fils d'avoir rompu le contrble de la famille sur
une entreprise-Modification du testament pour ne
rien laisser a ce fils--Changement d'avocat-Con-
clusion de capacitd requise de tester et d'absence
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Whether circumstances such as could lead to in-
ference testator did not know and approve of con-
tents of will.

The last will of the testator showed a very signifi-
cant departure from four previous wills, all of which
had left the residue of the estate to be divided
equally among the testator's five children-three
sons and two daughters. The last will left the appel-
lant son $1 and divided the residue equally among
the other four children. Both the trial judge and the
Court of Appeal by a majority. decision upheld the
will.

The occasion for the making of the new will was
the existence of a bitter quarrel among the three
brothers concerning the control and management of
a family company, which had been founded by the
testator along with his brother. Before the trouble
began, the three brothers held 60 per cent of the 300
issued shares and a cousin held the remaining 40
per cent. Subsequently, the appellant and his
cousin made common cause, which gave them 180
shares; the other two brothers only had 120 shares.
These two brothers later left the company.

The testator knew about this dissension, which he
deplored, and he blamed the appellant for the break-
up in the family control of the business. When he
determined to change his will, he spoke to his
solicitor, who had prepared the four prior wills,
and told him he wanted to cut the appellant out of
his will. The solicitor, who was aware of the dis-
sension, did not wish to act because of the relations
he had with the family. The testator then retained
another solicitor to redraw his will. The new solicitor
also knew the family situation and the reasons for
the change in the will.

Held: The appeal should be dismissed.

The change of solicitor was not a matter for
suspicion and the will was not a capricious one,
made on the spur of the moment. From the be-
ginning the testator deplored the quarrel, wanted a
reconciliation and wanted the family preponderance
in the company kept intact. This was the obvious
reason for the change in the will. It may have been
the work of a bitter, angry and disappointed man
but it was not the work of a man lacking testamen-
tary capacity or subject to undue influence, or
lacking in knowledge and approval of the contents
of the will.

d'influence indue-Conclusion confirmie-Y avait-il
des circonstances pouvant amener a penser que le
testateur ne connaissait pas le contenu du testament
et ne l'avait pas approuvi.

Le dernier testament du testateur s'6carte de
fagon trbs importante de quatre testaments ant6-
rieurs, d'apr~s lesquels le reste de la succession
devait 8tre partag6 6galement entre les cinq enfants
du testateur-trois fils et deux filles. Ce dernier testa-
ment laisse $1 A l'appelant et partage le reste de la
succession 6galement entre les quatre autres enfants.
Le juge de premibre instance et la majorit6 de la
Cour d'appel ont confirm6 la validit6 du testament.

Le nouveau testament a 6t6 r6dig6 i la suite d'une
querelle acharn6e entre les trois frbres au sujet du
contr6le et de la gestion d'une compagnie familiale,
dont le testateur et son frbre 6taient les fondateurs.
Avant que la discorde 6clate, les trois frbres d6te-
naient 60 pour cent des 300 actions 6mises et un
cousin d6tenait les autres 40 pour cent. Subs6quem-
ment, I'appelant et son cousin ont fait cause com-
mune, ce qui leur donnait 180 actions; les deux
autres frdres n'ayant que 120 actions. Ces deux
derniers ont finalement quitt6 la compagnie.

Le testateur 6tait au courant de cette dissension
qu'il d6plorait, et il blimait l'appelant d'avoir rompu
le contr6le de sa famille sur l'entreprise. Ayant d6-
cid6 de modifier son testament, il a parl6 A son
avocat, qui avait pr6par6 les quatre testaments an-
t6rieurs, et lui a dit qu'il voulait ne rien laisser A
l'appelant. L'avocat, qui 6tait au courant de la dis-
sension, n'a pas voulu s'en charger A cause de ses
relations avec la famille. Le testateur a alors retenu
un autre avocat pour ridiger son testament. Le nou-
vel avocat connaissait aussi la situation familiale et
les raisons de la modification du testament.

Arrit: L'appel doit 8tre rejet6.

On ne peut tenir pour suspect le fait que le testa-
teur a chang6 d'avocat; il ne s'agit pas d'un testament
fait par caprice, par un coup de tate. D&s le d6but,
le testateur a d6plor6 la querelle, a d6sir6 une r6con-
ciliation et a voulu que la famille garde un int6r~t
pr6pond6rant dans la compagnie. C'est la raison
6vidente pour laquelle il a modifi6 son testament. Les
modifications sont peut-ftre l'oeuvre d'un homme
aigri, en colbre et d69u, mais non celles d'un homme
incapable de tester, sur qui on aurait exerc6 une
influence indue ou qui n'aurait pas connu ni ap-
prouv6 le contenu du testament.

[19721 R.C.S. 151SCHWARTZ C. SCHWARTZ



SCHWARTZ V. SCHWARTZ Judson J.

APPEAL from a judgment of the Court of
Appeal for Ontario', dismissing an appeal from a
judgment of Morand J. Appeal dismissed.

D.. K. Laidlaw, Q.C., and A. J. Lenczner, for
the appellant.

W. B. Williston, Q.C., and T. E. Brooks, for
the respondents.

L. W. Perry, Q.C., for the Official Guardian.

The judgment of the Court was delivered by

JUDSON J.-The parties to these proceedings
are three brothers, sons of the testator Harry
Schwartz. The issue is the validity of the will of
their father made on May 1, 1964. This will
showed a very significant departure from four
previous wills, all of which had left the residue of
the estate to be divided equally among the testa-
tor's five children-these three sons and two
daughters. The last will in issue here left the
appellant Jack Schwartz $1 and divided the resi-
due equally among the other four children. Both
the trial judge and the Court of Appeal by a
majority decision have upheld the will.

The occasion for the making of the new will
was the existence of a bitter family quarrel among
the three brothers. This had to do with the control
and management of a family company called
"Motor Accessory and Supply Company, Lim-
ited" which the testator had founded along with
his brother Abraham. This business began as a
partnership and was incorporated in 1929. Three
hundred common shares were issued. The testa-
tor, Harry Schwartz, was president and received
120 shares, or 40 per cent; his oldest son Morris
received 60 shares, or 20 per cent, and his brother
Abraham Schwartz, received 120 shares, or 40
per cent. At this stage the testator and his oldest
son Morris controlled the company.

In 1952, the testator's brother Abraham died
and by his will made a division of his shares
among his family. On December 23, 1963, Abra-
ham's son Murray Schwartz acquired all the
shares on this side of the family and thus owned
the 40 per cent of the issued shares which had
formerly been owned by the father.

1 [1970] 2 O.R. 61, 10 D.L.R. (3d) 15.

APPEL d'un jugement de la Cour d'appel d'On-
tario', rejetant un appel d'un jugement du Juge
Morand. Appel rejet6.

D. K. Laidlaw, c.r., et A. J. Lenczner, pour
1'appelant.

W. B. Williston, c.r., et T. E. Brooks, pour les
intim6s.

L. W. Perry, c.r., pour le tuteur public.

Le jugement de la Cour a 6t6 rendu par

LE JUGE JUDSON-Les parties aux pr6sentes
proc6dures sont trois frbres, fils du testateur Harry
Schwartz. Le litige porte sur la validit6 du testa-
ment que ce dernier a fait le ler mai 1964 et qui
s'6car-te de fagon tris importante de quatre testa-
ments ant6rieurs, d'aprbs lesquels le reste de la
succession devait 8tre partag6 6galement entre les
cinq enfants du testateur, les trois fils et deux
filles. Le dernier testament, qui fait l'objet du
pr6sent litige, laissait .$1 A 1'appelant Jack
Schwartz et partageait le reste de la succession
6galement entre les quatre autres enfants. Le juge
de premiere instance et la majorit6 de la Cour
d'appel ont confirm6 la validit6 du testament.

Le nouveau testament a 6t6 ridig6 & la suite
d'une querelle acharn6e entre les trois frbres au
sujet du contr6le et de la gestion d'une compagnie
familiale, appel6e q<Motor Accessory and Supply
Company, Limited>, dont le testateur et son frbre
Abraham 6taient les fondateurs. D'abord une so-
ci6t6, I'entreprise a 6t6 constitude en compagnie
en 1929. Trois cents actions ordinaires ont 6t6
6mises. Le testateur, Harry Schwartz, 6tait pr6si-
dent de la compagnie et a regu 120 actions, soit
40 pour cent; son fils ain6, Morris, en a regu 60,
soit 20 pour cent, et son frbre Abraham Schwartz
en a requ 120, soit 40 pour cent. A ce moment-lA,
le testateur et son fils ain6, Morris, avaient le
contr6le de la compagnie.

En 1952, le frare du testateur, Abraham, est
d6c6d6; dans son testament, il partageait ses
actions entre les membres de sa famille. Le 23
d6cembre 1963, le fils d'Abraham, Murray
Schwartz, a acquis toutes les actions de ce c6t6 de
la famille, et poss6dait ainsi la tranche de 40
pour cent des actions 6mises que d6tenait aupa-
ravant son phre.

1 [1970] 2 O.R. 61, 10 D.L.R. (3d) 15.
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Between 1935 and 1957, the testator trans-
ferred his remaining shares to his sons with the
result that at the end of 1963, the shareholdings
were as follows:

Shares
Morris Schwartz .......... 75
Jack Schwartz ............ 60
Abraham Schwartz ............ 45

TOTAL .............. 180
Murray Schwartz ......... 120

Per cent
25%
20%
15%

60%
40%

In other words, the percentage ownership of
the original founders of the company was pre-
served, the three sons of Harry Schwartz holding
60 per cent and Murray, son of the founder
Abraham, 40 per cent.

In 1963, trouble began among these share-
holders. These matters were serious and had to
do with the management of the company. They
are fully described in the judgments at trial and
in the Court of Appeal and it is unnecessary to
repeat them here. They resulted in a cleavage
between the shareholders. Jack and his cousin
Murray made common cause, which gave them
180 shares; the other two brothers, Morris and
Abraham, only had 120 shares. Finally, in Febru-
ary 1964, these two brothers left the company.

The testator knew about this dissension and
he deplored it. His idea in transferring the shares
to his sons was that they would work in harmony
and preserve the 60 per cent control on his side
of the family. He was obviously blaming his son
Jack for the break-up in the family control of the
business. He tried to bring about a reconciliation
in the autumn of 1963. Jack and Morris were not
speaking to each other by this time. At one time
he demanded of Jack that he return the 60 shares
which over the years had been given to him. Jack
refused to do this and about April 1964, the
testator decided to make another will.

On April 13, 1964, the shareholders entered
into what is referred to as a "buy-sell agreement".
Jack and his cousin Murray were on one side,
Morris and Abraham on the other. The agree-
ment required Morris and Abraham to set a price
on their shares. Jack and his cousin Murray were
then to have the opportunity of either selling their

De 1935 A 1957, le testateur a transf6r6 h ses
fils les autres actions qui lui restaient, de sorte
qu'd la fin de 1963, les actions 6taient ainsi r6-
parties:

Actions
Morris Schwartz ........ 75
Jack Schwartz .......... 60
Abraham Schwartz .... 45

TOTAL .......... 180
Murray Schwartz ...... 120

Pourcentage

25%
20%
15%

60%
40%

En d'autres termes, le pourcentage de la parti-
cipation des fondateurs de la compagnie demeu-
rait inchang6, les trois fils de Harry Schwartz
d6tenant 60 pour cent, et Murray, fils du fonda-
teur Abraham, 40 pour cent.

En 1963, Ia discorde a 6clat6 entre ces action-
naires. Les problimes 6taient s6rieux et portaient
sur la gestion de la compagnie. 11s sont expos6s
au long dans les jugements de premiere instance
et de la Cour d'appel et il n'est pas n6cessaire de
les reprendre ici. Les actionnaires ont fini par se
diviser en deux camps: Jack et son cousin Murray
ont fait cause commune, ce qui leur donnait 180
actions, les deux autres frdres, Morris et Abraham,
n'ayant que 120 actions. Finalement, en f6vrier
1964, ces deux derniers ont quitt6 la compagnie.

Le testateur 6tait au courant de cette dissension
et la d6plorait. En transf6rant ses actions A ses fils,
il esp6rait que ceux-ci travailleraient de concert et
conserveraient le contr6le, avec 60 pour cent des
actions, de son c6t6 de la famille. De toute 6vi-
dence, il blAmait son fils Jack d'avoir rompu le
contr6le de sa famille sur l'entreprise. A 1'automne
1963, il a tent6 d'amener une r6conciliation. Jack
et Morris ne se parlaient plus h cette 6poque-ld.
A un moment donn6, il a exig6 que Jack lui re-
mette les 60 actions qu'il lui avait donnies au
cours des ann6es. Jack a refus6 et vers le mois
d'avril 1964, le testateur a d6cid6 de faire un
autre testament.

Le 13 avril 1964, les actionnaires ont conclu
une convention que l'on a appel6e <convention
d'achat-vente> laquelle 6taient parties Jack et
son cousin Murray, d'une part, et Morris et
Abraham d'autre part. Selon la convention, Morris
et Abraham devaient fixer un prix pour leurs ac-
tions. Jack et son cousin Murray devaient alors
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own shares for the price set or purchasing at that
price. On May 6, Jack and Murray exercised
their option and purchased at the stated price.
This agreement was outstanding but not fully
executed at the date when the will was prepared.
There is no evidence that anyone told the testator
about the existence of this agreement but there is
ample evidence that he knew all about the quarrel
and had taken a very definite stand.

Between December 22, 1955, and October 27,
1961, the testator executed four wills. In all of
these the residuary clause was in the same terms:

To divide the entire balance of my estate between
Morris Schwartz, Jack Schwartz, Gertrude Donen-
field, Tillie Schacter and Abraham Schwartz in
equal shares.
These were his five children.

The last will, dated May 1, 1964, which is the
subject-matter of this litigation, left Jack
Schwartz the sum of $1; it left to each grandchild
$5,000 with the exception of the two children of
Jack Schwartz, each of whom was left $1. The
residue of the estate was divided equally among
four children, Morris Schwartz, Abraham
Schwartz, Gertrude Donenfield and Tillie
Schacter.

In April of 1964, when the testator had deter-
mined to change his will, he spoke to his solicitor
Samuel D. Borins, who had prepared the four
prior wills. He told Mr. Borins that he wanted to
change his will and that he wanted to cut Jack
out of his will. Mr. Borins was a personal friend
of some members of the family and had acted for
them professionally, and, on occasion, for the
family company. He was well aware of the
friction and dissension in the family. He did not
wish to act and suggested to the testator that he
retain some other solicitor. He refrained from
suggesting any particular person. The new solicitor
was Mr. M. S. Lewis, whom the testator had
known for some years as a casual acquaintance.
The testator summoned him in person. Mr. Lewis
obtained a copy of the latest will from the former
solicitor and then went to the testator's house to

avoir la facult6 soit de vendre leurs propres
actions au prix fix6, soit d'acheter les autres A ce
prix. Le 6 mai, Jack et Murray ont exerc6 leur
option et achet6 au prix stipul6. Cette convention
6tait en vigueur mais non complbtement ex6cut6e
A la date oit a 6t6 pr6par6 le testament. Rien
n'indique qu'on ait fait connaltre au testateur
l'existence de cette convention mais il est ample-
ment 6tabli que ce dernier 6tait parfaitement au
courant de la querelle et avait pris position trbs
fermement.

Entre le 22 d6cembre 1955 et le 27 octobre
1961, le testateur a fait quatre testaments. Chacun
d'eux renfermait une clause de legs A titre univer-
sel rddigde dans les m~mes termes:
[TRADUCTION] Je partage tout le reste de ma suc-
cession entre Morris Schwartz, Jack Schwartz, Ger-
trude Donenfield, Tillie Schacter et Abraham
Schwartz en parts 6gales.
Ce sont lh ses cinq enfants.

Le dernier testament, dat6 du ler mai 1964,
objet du pr6sent litige, laisse A Jack Schwartz la
somme de $1; il laisse A chaque petit-enfant
$5,000, sauf aux deux enfants de Jack Schwartz,
qui regoivent $1 chacun. Le reste de la succession
est partag6 6galement entre quatre enfants, Morris
Schwartz, Abraham Schwartz, Gertrude Donen-
field et Tillie Schacter.

En avril 1964, ayant d6cid6 de modifier son
testament, le testateur a parl6 h son avocat, Samuel
D. Borins, qui avait pr6par6 les quatre testaments
antdrieurs, et lui a dit qu'il voulait modifier son
testament et ne rien laisser & Jack. M. Borins
6tait ami personnel de certains membres de la
famille, les ayant d6ji repr6sent6s en qualit6 d'a-
vocat et ayant & l'occasion repr6sent6 Ia compa-
gnie familiale. II 6tait bien au courant des frictions
et dissensions dans la famille. Il n'a pas voulu se
charger de ce que le testateur lui demandait et lui
a propos6 de retenir un autre avocat, sans nom-
mer qui que ce soit. Le nouvel avocat 6tait M.
M. S. Lewis, que le testateur connaissait depuis
quelques anndes. Le testateur lui a demand6 de
venir le voir personnellement. M. Lewis a obtenu
une copie du dernier testament de M. Borins,
puis s'est rendu chez le testateur pour recevoir
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take instructions. This is the solicitor's account
of the reasons given by the testator for his change
in the will:

Q. All right, then, you had this general conversa-
tion, I think you said, for about fifteen minutes,
and then did you get around to the will?

A. Oh, yes.

Q. All right, what did he tell you?
A. Well, he told me he wanted to change the will,

and he told me he wanted to take his son Jack
out of the will.

Q. Now.. .
A. Now, at that time we had . . . when he said

that, I said, "That is a very serious thing, why
are you doing that?" "Well," he said, "you know
the troubles", he said, "I just don't want to
leave him anything, I don't want to have any-
thing more to do with him." I again impressed
upon him the seriousness of anything of that
nature, and he told me that he had worked
with his brother to build this business up for
many years, and they had always been careful
to retain a sixty per cent interest in that business
so that he and his children could continue to
sell it. I am not using his language, this is in
so many words. And, he was very bitter against
Jack because he was voting his shares the other
way so that Abe and Murray-Abe and Moe
would be minority partners, and created this
difficulty. Well, I said to him, "You know, things
happen in business, and there's no sense having
a big family fight over it, it will work out some
way or another", the general way I would talk
to anyone that I would know. But, no, that is
not what he wanted, he said he wanted that
business for his children and for their children,
and he was very, very bitter here over it be-
cause he said he put his life into his business.
This is the way he spoke to me.

Mr. Lewis made a note of the testator's in-
structions and embodied them in a memorandum
to one of his partners in the following terms:

Memo to Mr. Marrus-

Please draw a Will for Harry Schwartz, who
will have to sign by a cross with his right hand.

ses instructions. Voici son t6moignage sur les rai-
sons que lui a donn6es le testateur pour modifier
son testament:

[TRADUCTION] Q. Tris bien, vous avez parl6 de
choses g6n6rales durant environ quinze minutes,
avez-vous dit, je crois; ensuite, avez-vous parl6
du testament?

R. Oh, oui.

Q. Tris bien, que vous a-t-il dit?
R. Il m'a dit qu'il voulait modifier son testament,

et il m'a dit qu'il voulait r6voquer le legs en
faveur de son fils Jack.

Q. Maintenant . . .
R. A ce moment-lI, nous avions . . . lorqu'il a dit

cela, j'ai r6torqu6: <C'est 1h une affaire tris
grave, pourquoi faites-vous cela?> <Bien,> a-t-il
dit, <<vous connaissez le problbme> a-t-il dit, <je
ne veux vraiment rien lui laisser, je ne veux
plus avoir affaire A lui.D Je lui ai encore fait
remarquer la gravit6 d'une pareille d6cision; il
m'a dit qu'il avait travaill6 plusieurs annies
avec son frbre pour 6tablir cette entreprise et
qu'ils avaient toujours veill6 & conserver une
participation de soixante pour cent dans l'entre-
prise pour que lui-mime et ses enfants puissent
continuer h Stre en mesure de la vendre. Ce ne
sont pas ses propres termes, je les r6sume. Il en
voulait beaucoup h Jack de se servir de ses
actions pour voter en faveur de l'autre camp,
de fagon qu'Abe et Murray . . . Abe et Moe
soient en minorit6, et d'avoir cr66 cette diffi-
cult6. Je lui ai dit: <xVous savez, bien des
choses arrivent en affaires et il ne faut pas que
cela d6g6ndre en querelle de famille; les choses
s'arrangeront d'une fagon ou d'une autreD; c'est
ainsi que je parlerais de fagon g~ndrale h une
personne de ma connaissance. Mais non, ce
n'est pas ce qu'il voulait, il voulait que l'entre-
prise soit A ses enfants et A leurs enfants; il
ressentait une tris grande amertume A ce sujet
parce que, a-t-il dit, il avait consacr6 sa vie h
cette entreprise. C'est de cette fagon qu'il m'a
parl6.

M. Lewis a pris note des instructions du testa-
teur et les a 6noncies dans les termes suivants
dans une note adressde a l'un des associ6s:

[TRADUCTION] Note A M. Marrus:
Veuillez r6diger un projet de testament pour

Harry Schwartz, qui devra signer de la main droite
au moyen d'une croix.
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Executors to be Morris Schwartz and Abraham
Schwartz.

Leave $5,000.00 to each grandchild living at
the time of his death, to be paid to them as each
reaches the age of 21.

Eliminate bequest to Fannie Schwartz and Leah
Grossfield.
Leave other bequests as in Will attached and divide

the balance of the estate between Morris Schwartz,
Abraham Schwartz, Tillie Schacter and Gertrude
Donenfield, Gertrude Donenfield lives in Los An-
geles, Calif. Tillie and Gertrude are daughters.

M.S.L.

I note that the instructions as transcribed by
Mr. Lewis were to leave $5,000 to each grand-
child. The will, as executed, excluded the children
of Jack Schwartz from this bequest except to the
extent of $1 each. This change was made on the
insistence of the testator when the will was being
read and in the presence of the witnesses. There
is no doubt that this amendment was the testator's
own act.

The evidence at trial traced in the greatest de-
tail the physical and mental condition of the
testator from 1961 to the date of his death on
January 2, 1966; his mode of life during this
period; the family dissension; the instructions for
the will and its execution. The trial judge and the
majority in the Court of Appeal, after a full re-
view of this evidence, found in favour of testa-
mentary capacity and rejected undue influence.
It was again reviewed in detail in this Court and
I do not propose to repeat the review. I am satis-
fied that the trial judge and the majority in the
Court of Appeal were right.

The main argument addressed to this Court
was that notwithstanding the finding of testamen-
tary capacity and the absence of undue influence,
there were suspicious circumstances in this case
which could lead to the inference that the testator
might not have known and approved of the con-
tents of the will. In my opinion, such an inference
cannot be drawn from the record before us. I say
at once that I do not look upon the change of

Les ex6cuteurs testamentaires seront Morris
Schwartz et Abraham Schwartz.

Laissez $5,000.00 a chaque petit-enfant vivant
au moment de son d6chs, somme qui doit leur
8tre vers6e lorsque chacun aura 21 ans.

Supprimez le legs en faveur de Fannie Schwartz
et de Leah Grossfield.

Laissez les autres legs tels qu'ils se trouvent
dans le testament ci-joint et partagez le reste de
la succession entre Morris Schwartz, Abraham
Schartz, Tillie Schacter et Gertrude Donenfield.
Gertrude Donenfield habite a Los Angeles, Calif.
Tillie et Gertrude sont ses filles.

M.S.L.

Je remarque que d'aprbs les instructions, telles
que M. Lewis les a transcrites, il doit 8tre 16gu6
$5,000 h chaque petit-enfant. Le testament, tel
qu'il a 6t6 sign6, exclut les enfants de Jack
Schwartz de ce legs, sauf que chacun d'eux regoit
la somme de $1. Le testateur a insist6 pour que
cette modification soit apportde lors de la lecture
du testament et en pr6sence des t6moins. Il n'y a
aucun doute qu'elle a 6t6 apport6e par le testateur
lui-m~me.

Au procks, on a pr6sent6 une preuve extreme-
ment d6taille sur I'6tat physique et mental du
testateur depuis 1961 jusqu'd son d6chs, le 2
janvier 1966, sur son mode de vie au cours de
cette p6riode, sur la dissension familiale, sur les
instructions relatives au testateur et sa signature.
Le juge de premiere instance et la majorit6 de la
Cour d'appel ont conclu, apres avoir passe en
revue toute cette preuve, que le testateur avait
la capacit6 requise de tester et ont rejet6 1'a1l6-
gation de suggestion. On a de nouveau passe
minutieusement en revue cette preuve devant cette
Cour et je ne me propose pas de reprendre cet
examen. Je suis convaincu que le juge de premiere
instance et la majorit6 de la Cour d'appel ont
raison.

La principale pr6tention formul6e en cette Cour
est malgr6 la conclusion que le testateur avait la
capacit6 requise de tester et qu'il n'y avait eu
aucune suggestion, en 1'espbce, certaines circon-
stances suspectes pourraient amener a penser que
le testateur ne connaissait peut-8tre pas le con-
tenu du testament et ne l'avait peut-6tre pas ap-
prouv6. A mon avis, il est impossible de tirer
pareille d6duction du dossier qui est A notre dis-
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solicitor as a matter for suspicion. Mr. Borins
made it very clear that his refusal to act in this
matter was because of his relations with the family
and had nothing to do with the testator's mental
capacity.

Mr. Lewis, who was next summoned by the
testator, was acting for the sons Morris and
Abraham in their company quarrel with Jack. On
all this evidence it is reasonable to assume that the
testator knew of his position. There is nothing in
the preparation and execution of this will to
suggest that Mr. Lewis's relations with the two
sons in any way affected his duty to the testator.
He knew the family situation. He learned from
the testator, if he did not already know, the
reasons for the change in the will. In view of the
family quarrel and the position that the testator
had taken from the beginning, this was not a
capricious will, made on the spur of the moment.

When Mr. Lewis returned with the draft will
two or three days after he had taken his instruc-
tions, one of the witnesses was the doctor, a
cardiologist, who had been in attendance on the
testator at least once a week for several years.
The solicitor had asked him to be present as a
witness.

In 1961 the testator had a stroke. He made a
good recovery but was left with some paralysis
on his right side and in his right hand. This ac-
counts for the memorandum drawn by Mr. Lewis
as to the mode of signature of the will.

The doctor's oral evidence was lengthy and de-
tailed. It is well summarized in a letter from him
to Mr. Lewis written on May 11, 1964, ten days
after the execution of the will:

Re: Mr. Harry Schwartz

Dear Mr. Lewis:
At your request, I am sending you a letter as

to the mental capacity of your client, Mr. Harry
Schwartz. This man has been under my care for
the last three years. As you are aware, he suffered
a cerebral vascular accident approximately three
years ago, from which he has had almost 90% re-
covery. Although he is subject at times to attacks
of depression, I have never at any time found any

position. Je dis tout de suite que je ne tiens pas
pour suspect le fait que le testateur a chang6
d'avocat. M. Borins a d6clar6 trbs clairement que
son refus d'agir dans cette affaire 6tait dfi A ses
relations avec la famille et n'avait rien A voir avec
la capacit6 mentale du testateur.

M. Lewis, auquel s'est adress6 par la suite le
testateur, repr6sentait les fils Morris et Abraham
dans leur querelle avec Jack au sujet de la com-
pagnie. Eu 6gard A toute cette preuve, il est
raisonnable de pr6sumer que le testateur connais-
sait sa situation. Rien dans la pr6paration et la
signature de ce testament ne permet de pr6sumer
que les relations de M. Lewis avec les deux fils
ont influ6 de quelque fagon sur le devoir de celui-
ci envers le testateur. II connaissait la situation
familiale. II a appris du testateur, s'il ne les con-
naissait pas encore, les raisons de la modification
du testament. ttant donn6 la querelle familiale et
la position qu'avait prise le testateur dbs le d6but
il ne s'agit pas d'un testament fait par caprice,
par un coup de tate.

Lorsque M. Lewis est revenu avec le projet de
testament deux ou trois jours apres avoir regu
les instructions, l'un des t6moins 6tait le m6decin,
cardiologue, qui voyait le testateur au moins une
fois par semaine depuis plusieurs ann6es. L'avocat
lui avait demand6 d'8tre pr6sent & titre de t6moin.

En 1961, le testateur a eu une attaque. Il s'est
bien r6tabli mais est demeur6 16garement paralys6
du c6t6 droit et de la main droite. Voil ce qui
explique la note ridig6e par M. Lewis, lorsqu'il
parle de la fagon dont devait 8tre sign6 le testa-
ment.

Le t6moignage du m6decin est long et d6taill6.
Il est bien r6sum6 dans une lettre qu'il a 6crite
A M. Lewis le 11 mai 1964, dix jours aprbs la
signature du testament:

[TRADUCTION] Objet: M. Harry Schwartz

Monsieur,
A votre demande, je vous 6cris au sujet de la

capacit6 mentale de votre client, M. Harry
Schwartz. Je l'ai soign6 ces trois derni~res annies.
Comme vous le savez, il a subi un accident vascu-
laire c6r6bral il y a environ trois ans, A la suite
de quoi il s'est r6tabli h presque 90%. Il est de
temps en temps sujet A des accbs de d6pression,
mais je n'ai jamais constat6 d'affaiblissement de
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impairment of his mental ability. He is certainly
orientated as to time, place, and circumstances. As
to the recent events associated with his changing
of his will, he was fully cognizant of all that had
occurred and volunteered unto myself all this in-
formation, fully aware of all that was occurring.
You are aware, however, of my feelings, that I
would be pleased if a psychiatric evaluation was
done by an independent observer to confirm my
findings. I mention this at this time for your con-
sideration. Thank you in advance, I am

Yours very truly,
"M. M. Abbott"

M. M. Abbott, M.D., F.A.C.P.

Mr. Lewis, when asked whether he retained a
psychiatrist and why he had not asked for one,
answered:

A. I didn't think it was necessary. I talked it over
with Dr. Abbott after. I was surprised to see
this letter, by the way, because I had talked to
Dr. Abbott previously, told him he would
probably be called in sometime or another to
prove that he had witnessed this will and,
naturally, to evidence about the testamentary
capacity, and when I got this letter I called him
up and asked him why.

A. I felt that having spoken to the man on two
occasions, including the day I signed the will,
and having satisfied myself from the nurse and
the doctor, I didn't want to subject the man
with having a psychiatrist walk in on him all of
a sudden for no apparent reason, I felt we were
better off this way.

I have aready mentioned that the change made
immediately prior to the execution involving the
exclusion of the children of Jack from the class of
grandchildren beneficiaries, came from the testa-
tor. If the solicitor had correctly taken his in-
structions, this was something that the testator
had thought of between the date of the instructions
and the execution of the will. I cannot take this
change, if it was a change, as evidence of caprice.
It is enough to say, at this point, that there was
a real connection between the exclusion of one of
these children, who had been brought into the
business by Jack, and the company quarrel.

sa capacit6 mentale. II a indubitablement con-
science du temps, des lieux et des circonstances.
En ce qui concerne les r6cents 6v~nements tou-
chant la modification de son testament, il avait
pleinement connaissance de tout ce qui s'6tait
pass6 et it m'a volontairement donn6 tous les
d6tails, 6tant parfaitement au courant de tout ce
qui arrivait. Toutefois, vous connaissez mes senti-
ments, j'aimerais qu'une 6valuation psychiatrique
soit faite par une personne ind6pendante pour
confirmer mes conclusions. Je vous le mentionne
dks maintenant pour que vous preniez la chose en
consid6ration. Je vous remercie d'avance et je
demeure

A votre service,
<M. M. Abbott

M. M. Abbott, M.D., F.A.C.P.

Lorsqu'on lui a demand6 s'il avait retenu un
psychiatre et pourquoi il ne l'avait pas fait, M.
Lewis a r6pondu:

[TRADUCTION] R. Je ne croyais pas que c'6tait
n6cessaire. J'en ai parl6 avec le Dr. Abbott par
la suite. En passant, j'ai 6t6 surpris de lire cette
lettre, parce que j'avais parl6 au Dr. Abbott
auparavant; je lui avais dit que l'on ferait
probablement appel A lui . un moment donn6
pour prouver qu'il 6tait t6moin de ce testament
et, naturellement, pour t6moigner sur la capa-
cit6 de tester; lorsque j'ai regu cette lettre, je
l'ai appel6 pour lui demander des explications.

R. Ayant parl6 au malade deux reprises, y com-
pris le jour oti j'ai signs le testament, et 6gale-
ment h l'infirmire et au m6decin, je ne voulais
pas qu'il regoive la visite inopin6e d'un psychia-
tre, sans raison apparente; j'ai cru que c'6tait
mieux ainsi.

J'ai ddjh mentionn6 que la modification ap-
port6e au testament juste avant sa signature, qui
excluait les enfants de Jack du groupe des petits-
enfants avantag6s, venait du testateur. Si l'avocat
a bien suivi ses instructions c'est donc un point
auquel a song6 le testateur entre la date oii il a
donn6 les instructions et celle oii le testatement
a 6t6 sign6. Je ne puis consid6rer que cette modifi-
cation, si c'en est bien une, r6sulte d'un caprice.
11 suffit de dire ici qu'il existe rbellement une rela-
tion entre l'exclusion de l'un de ces enfants, qui
avait t6 amend A s'occuper de l'entreprise par
Jack, et la querelle au sujet de la compagnie.
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It was urged against the will that the testator
had a complete misapprehension of the family
situation at the time of the will, including the
buy-sell agreement, which accounts for or could
suggest a reason for the exclusion of Jack and his
children. There is, in my opinion, no basis in the
evidence for any such suggestion. In fact, the
evidence of the solicitor and the doctor is di-
rectly opposed to this.

I do not think that we are concerned with the
problem whether the testator made a wise choice
in supporting Morris and Abraham in the com-
pany quarrel with Jack and his cousin Murray,
or whether he knew of the buy-sell agreement.
Throughout this record we find that he was de-
ploring the quarrel, wanted a reconciliation and
wanted the family preponderance in the company
kept intact. This is the obvious reason for the
change in the will. It may have been the work of
a bitter, angry and disappointed man but it was
not the work of a man lacking testamentary
capacity or subject to undue influence, or lacking
in knowledge and approval of the contents of the
will.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: McCarthy &
McCarthy, Toronto.

Solicitors for the respondents: Fasken & Cal-
vin, Toronto.

Deputy Official Guardian: L. W. Perry,
Toronto.

Pour contester le testament, on a soutenu que
le testateur avait une ide tout h fait fausse de la
situation familiale au moment de la r6daction du
testament, y compris la convention d'achat-vente,
ce qui explique ou pourrait expliquer l'exclusion
de Jack et de ses enfants. A mon avis, rien dans
la preuve ne fonde pareille pr6tention. De fait,
les t6moignages de l'avocat et du m6decin s'y
opposent. carr6ment.

Je ne crois pas que nous ayons h nous de-
mander si le testateur a fait un choix judicieux
en donnant son appui & Morris et h Abraham
dans leur querelle avec Jack et son cousin
Murray, ou s'il 6tait au courant de la convention
d'achat-vente. Dans tout le dossier, nous con-
statons qu'il d6plorait la querelle, d6sirait une
r6conciliation et voulait que la famille garde un
int6r8t pr6pond6rant dans la compagnie. C'est la
raison 6vidente pour laquelle il a modifi6 son
testament. Les modifications sont peut-8tre l'eu-
vre d'un homme aigri, en colkre et ddqu, mais
non celles d'un homme incapable de tester, sur
qui on aurait exerc6 une influence indue ou qui
n'aurait pas connu ni approuv6 le contenu du
testament.

Je suis d'avis de rejeter l'appel avec d6pens.

Appel rejet6 avec ddpens.

Procureurs de l'appelant: McCarthy & Mc-
Carthy, Toronto.

Procureurs des intimis: Fasken & Calvin,
Toronto.

Tuteur public adjoint: L. W. Perry, Toronto.
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CITY OF VICTORIA V. UNIVERSITY OF VICTORIA

Corporation of the City of Victoria Appellant;

and

University of Victoria Respondent.

1971: May 26, 27; 1971: June 28.

Present: Judson, Ritchie, Hall, Spence and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Taxation-Land owned by University of Victoria
but under lease to commercial tenants-Validity of
claim to exemption from taxation-Universities Act,
1963 (B.C.), c. 52, s. 40.

A testator who died late in 1962 left land to his
trustee in trust to hold it for five years and pay the
income to named charities and then to convey it to
Victoria College or its successor. The University of
Victoria became such successor under s. 89 of the
Universities Act, 1963 (B.C.), c. 52. The land was
accordingly conveyed to it, and a certificate of in-
defeasible title was issued in its name on January 10,
1968. A commercial building stood half on this land
and half on adjoining land owned by third persons,
and it was occupied by various tenants having no con-
nection with the university. The building, situate in
the business heart of the city, was managed by a
trust company and the revenue therefrom was dis-
tributed according to the interests of the landowners.

Section 40 of the Universities Act reads: "The
property, real and personal, vested in a University
is exempt from taxation under the Municipal Act,
the Public Schools Act, and the Taxation Act; and
any real property so vested which is disposed of by
lease to a college affiliated with the University, so
long as it is held for college purposes, continues to
be entitled to the exemption from taxation provided
in this section." By virtue of this section, the uni-
versity claimed exemption from taxation in respect
of the said property owned by it and this claim was
upheld by both the trial judge and the Court of
Appeal. The city then appealed to this Court and its
main contentions were: (1) the land in question was
not "vested" in the university when it was under
lease to others; (2) if it was vested, the exemption
applied only to land held for university purposes and
that was not the case here.

Held: The appeal should be dismissed.

Corporation of the City of Victoria Appelante;

et

University of Victoria Intimde.

1971: les 26 et 27 mai; 1971: le 28 juin.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence et
Laskin.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-

BRITANNIQUE

Revenu-Terrain appartenant i l'Universitg de
Victoria mais loud a des locataires y exergant le
commerce-Validitg d'une demande d'exemption de
taxes-Universities Act, 1963 (B.C.), c. 52, art. 40.

Un testateur, d6c6d6 a la fin de 1962, a laiss6 un
terrain A un fiduciaire pour cinq ans A charge de
payer le revenu & des institutions de bienfaisance
d6sign6es et, ensuite, de le transf~rer au Victoria
College ou h son successeur. L'Universit6 de Victoria
est devenue ce successeur en vertu de I'art. 89 du
Universities Act, 1963 (B.C.), c. 52. Le terrain lui
a done 6t6 transf6r6 et un titre incommutable a 6t6
ddlivr6 en son nom le 10 janvier 1968. La moiti6
d'un 6difice commercial 6tait sise sur ce terrain et
l'autre moiti6 sur un terrain contigu appartenant A
des tiers, et I'6difice 6tait occup6 par divers loca-
taires qui n'avaient aucun rapport avec l'universit6.
Une soci6t6 de fiducie administrait I'6difice, sis au
centre des affaires de la ville, et le revenu 6tait dis-
tribu6 conform6ment aux intr&ts des propri6taires
fonciers.

L'article 40 du Universities Act se lit ainsi: <Les

biens meubles et immeubles d6volus A une universit6
sont des biens exon~r6s en vertu du Municipal Act,
du Public School Act et du Taxation Act; et tout
bien immeuble ainsi d6volu qui est c6d6 par bail A
un collbge affili6 & l'universit6 continue d'6tre un
bien exon6r6 aux termes du pr6sent article tant qu'il
est poss6d6 aux fins du collfge.> L'universit6 de-
mande, en vertu de cet article, une exemption de
taxes relativement A ce terrain qui lui appartient. Le
juge de premiere instance et la Cour d'appel ont fait
droit A cette demande d'exemption. La ville a appel6
& cette Cour et ses pr6tentions principales sont que
(1) le terrain en question n'6tait pas ad6volu> A
'universit6 lorsqu'il 6tait donn6 a bail A d'autres, et

que (2) s'il 6tait d~volu, I'exemption ne s'appliquait
qu'a du terrain poss6d6 aux fins de l'universit6 et ce
n'6tait pas le cas dans cette affaire.

Arrt: L'appel doit 8tre rejet6.
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The wide language in which the exemption was
couched did not admit of the limitations urged by
the appellant.

APPEAL from a judgment of the Court of
Appeal for British Columbia', dismissing an
appeal from a judgment of Wilson C.J.S.C.
Appeal dismissed.

T. P. O'Grady, Q.C., for the appellant.

H. L. Henderson and R. M. McKay, for the
respondent.

The judgment of the Court was delivered by

LASKIN J.-The University of Victoria took
proceedings by way of originating notice of
motion for determination of the validity of its
claim to exemption from taxation in respect of
land owned by it but under lease to commercial
tenants. The matter was argued before Wilson
C.J.S.C. upon an agreed statement of facts, and
he upheld the claim of exemption under s. 40 of
the Universities Act, 1963 (B.C.), c. 52. His
judgment was affirmed on appeal in reliance on
his reasons and on earlier judgments at trial and
on appeal in Re Simon Fraser University2 , where
a similar claim to exemption was sustained. We
are now asked to say that the construction placed
by the British Columbia Courts on the relevant
legislation is wrong.

The facts on which the issue herein was de-
termined may be shortly stated. A testator who
died late in 1962 left land to his trustee in trust
to hold it for five years and pay the income to
named charities and then to convey it to Victoria
College or its successor. The University of Vic-
toria became such successor under s. 89 of the
Universities Act. The land was accordingly con-
veyed to it (it was subject to a mortgage but that
is immaterial here), and a certificate of indefeasible
title was issued in its name on January 10, 1968.
A commercial building stood half on this land
and half on adjoining land owned by third per-

' (1970), 14 D.L.R. (3d) 348n.
2 (1968). 63 W.W.R. 513, 67 D.L.R. (2d) 638, affirmed

66 W.W.R. 684, 1 D.L.R. (3d) 427.

Dans la pr6sente loi, I'exemption est privue en des
termes larges qui n'autorisent pas les restrictions
all6gu6es par I'appelante.

APPEL d'un jugement de la Cour d'appel de la
Colombie-Britannique', rejetant un appel d'un
jugement du Juge en Chef Wilson de la Cour
supreme. Appel rejet6.

T. P. O'Grady, c.r., pour l'appelante.

H. L. Henderson et R. M. McKay, pour l'in-
tim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-L'Universit6 de Victoria a
entam6 des proc6dures par voie d'un avis de re-
qubte introductif d'instance pour que soit d6cid6e
la validit6 d'une demande d'exemption de taxes
A laquelle elle pr6tend avoir droit relativement A
un terrain qui lui appartient mais qui est lou6 A
des locataires qui y exercent le commerce.
L'affaire a 6t6 plaid6e devant le Juge en chef
Wilson de la Cour supreme aprbs qu'il y eut en-
tente sur I'expos6 des faits et il a maintenu
l'exemption en vertu de 1'art. 40 du Universities
Act, 1963 (B.C.), c. 52. En appel, son jugement
a 6t6 confirm6 par un arrit fond6 sur ses motifs et
sur les jugements de premiere instance et d'appel
dans Re Simon Fraser University2 , oft on a fait
droit I une semblable demande d'exemption. On
nous demande maintenant de statuer que les cours
de la Colombie-Britannique ont mal interpr6t6 la
l6gislation pertinente.

On peut citer bridvement les faits sur lesquels
s'est fond6e la d6cision de ce litige. Un testateur,
d6c6d6 A la fin de 1962, a laiss6 un terrain & un
fiduciaire pour cinq ans A charge de payer le
revenu A des institutions de bienfaisance d6sign6es
et, ensuite, de le transf6rer au Victoria College ou
A son successeur. L'Universit6 de Victoria est
devenue cc successeur en vertu de 1'art. 89 du
Universities Act. Le terrain lui a donc 6t6 trans-
f6r6 (il 6tait grev6 d'une hypothique mais c'est
sans importance ici) et un titre incommutable a
6t6 d6livr6 en son nom le 10 janvier 1968. La
moiti6 d'un 6difice commercial 6tait sise sur ce

2 (1970), 14 D.L.R. (3d) 348n.
2 (1968), 63 W.W.R. 513, 67 D.L.R. (2d) 638, confirm6

66 W.W.R. 684, 1 D.L.R. (3d) 427.
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sons, and it was occupied by various tenants
having no connection with the university. The
building, situate in the business heart of the city,
was managed by a trust company and the revenue
therefrom was distributed according to the in-
terests of the landowners.

Section 40 of the Universities Act is in these
terms:

The property, real and personal, vested in a Uni-
versity is exempt from taxation under the Municipal
Act, the Public Schools Act, and the Taxation Act;
and any real property so vested which is disposed of
by lease to a college affiliated with the University,
so long as it is held for college purposes, continues
to be entitled to the exemption from taxation pro-
vided in this section.
Two main questions were raised in relation to
this provision. It was contended by the appellant
that (1) land in question was not "vested" in the
university when it was under lease to others, and
(2) if it was vested, the exemption applied only
to land held for university purposes and that was
not the case here. In this second connection, it
was also argued that the university could not
acquire, let alone hold, land unless for university
purposes, and this was joined to a submission
that the land could only be held by the Victoria
College Foundation under the Victoria College
Foundation Act, 1954 (B.C.), c. 67, as amended
by 1963 (B.C.), c. 61, and it would, accordingly,
be taxable.

It was indicated to counsel during the hearing
that the ultra vires argument was untenable; and
I am as well unable to see any merit in the point
taken under the Victoria College Foundation Act,
when the title to the land in issue here was taken
in the name of the university, as it was open to it
to do under that Act. I may add that the sub-
mission as to the Victoria College Foundation
was related to the more comprehensive sub-
mission on the two main issues noted above, and
I now turn to them.

Whether or not the land vested in the college
(as it then was) at the time of the testator's
death, it is clear that the word "vested" in s. 40
of the Universities Act ex facie covers the situa-
tion which arose upon the conveyance of the land

terrain et I'autre moiti6 sur un terrain contigu
appartenant h des tiers, et I'6difice 6tait occup6
par divers locataires qui n'avaient aucun rapport
avec l'universit6. Une soci6t6 de fiducie adminis-
trait 1'6difice, sis au centre des affaires de la ville,
et le revenu 6tait distribu6 conform6ment aux
intirets des propri6taires fonciers.

L'article 40 du Universities Act se lit comme
suit:
[TRADUCTION] Les biens meubles et immeubles d6-
volus h une universit6 sont des biens exon~r6s en
vertu du Municipal Act, du Public School Act et du
Taxation Act; et tout bien immeuble ainsi d6volu qui
est c6d6 par bail A un collge affili6 A 1'universit6
continue d'8tre un bien exon6r6 aux termes du
pr6sent article tant qu'il est poss6d6 aux fins du
collge.
On a soulev6 deux questions principales relative-
ment & cette disposition. L'appelante a pr6tendu
que (1) le terrain en question n'6tait pas <d&
volus> A l'universit6 lorsqu'il 6tait donn6 i bail A
d'autres, et que (2) s'il 6tait d~volu, 'exemption
ne s'appliquait qu'd du terrain possid6 aux fins de
l'universit6 et ce n'6tait pas le cas dans cette
affaire. Sous ce deuxibme rapport, on a aussi sou-
tenu que l'universit6 ne pouvait acqu6rir, voire
poss6der un terrain si ce n'est aux fins de l'uni-
versit6 et on a ajout6 A cela que seule la Victoria
College Foundation pouvait poss6der le terrain
en vertu du Victoria College Foundation Act,
1954 (B.C.), c. 67, modifi6 par 1963 (B.C.),
c. 61, et que, par cons6quent, il serait imposable.

Au cours de l'audition, on a fait remarquer A
l'avocat que largument qui s'attache i 1'ultra
vires 6tait insoutenable. De m~me, je ne puis voir
de bien-fond6 A la pr6tention qui invoque le
Victoria College Foundation Act quand le titre du
terrain en litige a t6 d6livr6 au nom de l'univer-
sit6, comme 1'autorisait cette loi. Il convient de
noter que la pr6tention relative A la Victoria
College Foundation 6tait reli6e A la pr6tention
plus 6tendue concernant les deux principales
questions susmentionnies dont je traiterai main-
tenant.

Que le terrain ait 6td, oui ou non, d6volu au
coll6ge (c'est ce qu'6tait 1'institution A 1'6poque)
au moment du d6cs du testateur, il est clair que
le terme ed6volue de l'art. 40 du Universities Act
ex facie s'applique A la situation qui a r6sult6 du
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to the university and the issue to it of the certifi-
cate of indefeasible title. The argument against a
vesting is based primarily upon a resort to legis-
lative history, particularly to the British Columbia
University Act, R.S.B.C. 1960, c. 38, and to the
Victoria College Act, 1955 (B.C.), c. 115, both
of which were repealed by the enactment of the
Universities Act in 1963 to govern the University
of British Columbia, the University of Victoria
and the new Simon Fraser University. The legis-
lative history is canvassed by Dohm J. in Re
Simon Fraser University, supra. That case is dis-
tinguishable from the present one in that counsel
there agreed, but did not so agree here, that land
of the university leased to others none the less
remained vested. I may say here that, in my
opinion, nothing turns on whether leases are in
force when land becomes vested in a university
or are made thereafter.

Qualified exemption of university property
from taxation goes back at least to 1908 (see
the judgment of Dohm J., already referred to),
but it is enough in this case to note the terms of
exemption in s. 51 of the now repealed British
Columbia University Act and s. 32 of the now
repealed Victoria College Act. These provisions
stipulate exemption of university and college
property "until disposed of by sale, lease or
otherwise". These quoted words were dropped in
s. 40 of the Universities Act, and I am unable to
agree that they can be read back in, either by
modifying the term "vested" or by relying on that
clause of s. 40 which speaks of disposition by
lease to an affiliated college. This clause has its
own history, as is evident from the review by
Dohm J.; and, indeed, it was carried into s. 40
from s. 51 of the British Columbia University Act
although the more general qualifying words
("until disposed of by sale, lease or otherwise")
in the same section were dropped.

The submission on the alleged limitation of the
exemption to property held for university purposes
likewise would require for its acceptance a re-
-ined reading of s. 40 for which the Universities
Act as a whole does not provide a sufficient con-

transfert du terrain h l'universit6 et de la d6li-
vrance A cette dernibre du titre incommutable.
L'argument A 'encontre d'une d6volution se fonde
principalement sur des ant6c6dents 16gislatifs, en
particulier, sur le British Columbia University
Act, R.S.B.C. 1960, c. 38, et le Victoria College
Act, 1955 (B.C.), c. 115, tous deux abrog6s par
l'adoption en 1963 du Universities Act r6gissant
l'Universit6 de la Colombie-Britannique, l'Uni-
versit6 de Victoria et la nouvelle Universit6
Simon Fraser. Dans Re Simon Fraser Univer-
sity, pr6cit6e, le Juge Dohm a fait l'historique de
la l6gislation. Cette dernibre affaire se distingue
de la pr6sente en ce que les avocats y ont convenu,
ce qui n'est pas le cas ici, que du terrain de
l'universit6 lou6 h d'autres demeurait n6anmoins
un bien d6volu. Je peux dire dans cette affaire
que, A mon avis, il importe peu que des baux
soient en vigueur A l'6poque de la d6volution du
terrain ou qu'ils soient faits post6rieurement.

L'exemption fiscale conditionnelle applicable
aux biens d'une universit6 remonte au moins A
1908 (voir le jugement du Juge Dohm, susmen-
tionn6), mais, dans cette affaire, il suffit de noter
les conditions d'exemption contenues dans 1'art.
51 du British Columbia University Act abrog6,
et dans 1'art. 32 du Victoria College Act abrog6.
Ces dispositions pr6voient une exemption de taxes
pour les biens d'une universit6 ou d'un collge
[TRADUCTION] <jusqu'h ce qu'il soit c6d6 par
vente, par bail ou autrement>>. L'article 40 du
Universities Act a omis les termes pr6citis, et je
ne puis admettre qu'on puisse considdrer qu'ils y
figurent de nouveau soit en modifiant le terme

d6volum soit en se fondant sur la disposition de
l'art. 40 qui parle de la cession par bail h un
coll6ge affili6. Cette disposition a son propre con-
texte historique comme le r6vile 1'examen du
Juge Dohm; et, en fait, elle a 6t6 report6e A
l'art. 40 aprbs avoir 6t6 contenue dans l'art. 51 du
British Columbia University Act, bien que les
termes restrictifs plus g6ndraux [TRADUCTION]
(«jusqu'd ce qu'il soit c6d6 par vente, par bail
ou autrementi) du m8me article aient t6 omis.

Accepter la these selon laquelle 1'exemption
serait restreinte aux biens servant aux fins de
l'universit6 exigerait une interpr6tation subtile de
I'art. 40 que, dans son ensemble, le contexte du
Universities Act ne permet pas. L'appelante all-

[1972] R.C.S. 163CITY OF VICTORIA c. UNIVERSITY OF VICTORIA Le Juge Laskin



CITY OF VICTORIA V. UNIVERSITY OF VICTORIA Laskin J.

text. The appellant relies on s. 35(1) which pro-
vides that "each University may acquire, by gift,
purchase or any other manner and hold, for the
purposes of a University, any and all property of
every nature and kind whatsoever"; and the re-
liance is fortified by reference to the power given
by s. 36 to expropriate "for the purposes of the
University".

These are relevant indicia for a qualified view
of s. 40, but I must observe that nowhere in the
Act is there any definition of "the purposes of a
University" (unless they be synonymous with the
duties prescribed in s. 34, and this I cannot ac-
cept); and, without acceding to the respondent's
contention that the phrase means merely "for the
benefit of a University", there are other provisions
in the Act which appear to modify s. 35 and thus
induce caution against reading it into s. 40. I
refer, for example, to s. 48 which requires
governmental approval for the purchase of land
and s. 41 which empowers a university to acquire
and hold land which has been taken as security
or has been foreclosed or conveyed in satisfaction
of debts. There is also the question whether
s. 35 is completely limiting, having regard to the
view already expressed that it was not ultra vires
for the University of Victoria to take land as a
devisee; and I may refer in this respect also to
s. 94 of the Universities Act. The Court is not re-
quired in this case to come to a conclusion on
the meaning and scope of the sections of the Act
surrounding s. 40 but their presence without any
express reference point to s. 40 is an aid to the
latter's construction.

It may be anomalous to permit a university to
reap revenue from commercial leases of land
acquired by devise, without being obliged to pay
taxes, especially when, as was indicated to us,
there also appears to be no provision for taxing
the commercial tenants. The anomaly is evident
in relation to university legislation elsewhere, as,
for example, in Ontario where there is provision
that exemption of university property from taxa-
tion is allowed only so long as it is actually used
and occupied for the purposes of the university:
see, for example, The Trent University Act,
1962-63 (Ont.), c. 192, s. 23; The University of

gue l'art. 35(1) qui pr6voit que [TRADUCTION]
<toute universit6 peut acqu6rir par donation, par
achat ou par tout autre moyen et poss6der aux
fins de l'universit6 tout bien de quelque nature
ou de quelque genre que ce soit>; et cette all6ga-
tion est renforc6e par le renvoi h l'art. 36, qui
donne le pouvoir d'exproprier [TRADUCTION]
<aux fins de l'universit6>.

Ce sont l des indices pertinents pour ce qui
est d'une interpr6tation restreinte de 'art. 40,
mais je dois constater que la loi ne renferme
aucune definition des <fins de l'universit6> (A
moins qu'elles soient synonymes des fonctions
d6crites A 'art. 34, ce que je ne puis accepter);
et, sans souscrire A la pritention de l'intim6e que
l'expression signifie simplement [TRADUCTION]

<<au profit de l'universit6>, la loi contient d'autres
dispositions qui semblent modifier l'art. 35 et qui
mettent ainsi en garde contre son incorporation
dans l'art. 40. Par exemple, je me r6fbre A 'art.
48, qui exige 'autorisation du gouvernement pour
L'achat d'un terrain, et h 'art. 41 qui habilite une
universit6 A acqu6rir et poss6der un terrain qui a
6t6 donn6 comme sfiret6 ou qui a t saisi ou
c6d6 pour acquitter une dette. IL s'agit aussi de
savoir si l'art. 35 est complbtement limitatif, eu
6gard A l'opinion dbji exprim6e que la prise de
possession d'un terrain par l'Universit6 de Vic-
toria en qualit6 de 16gataire n'6tait pas un acte
ultra vires; et, h cet 6gard, je me reporte aussi A
l'art. 94 du Universities Act., Dans cette affaire,
cette Cour n'est pas appel6e A en arriver A une
conclusion sur le sens et la port6e des articles de
la loi qui entourent l'art. 40, mais leur p6sence,
sans aucun point de rbf6rence explicite h l'art. 40,
aide h l'interpr6tation de ce dernier.

II peut sembler anormal de laisser une uni-
versit6 retirer un revenu de baux commerciaux
consentis sur des terrains acquis par legs sans
qu'elle soit tenue au paiment des taxes, surtout
lorsque, comme on nous l'a indiqu6, il ne paraft
y avoir aucune disposition permettant de taxer
les locataires commerciaux. Cette anomalie est
6vidente quand on se reporte A d'autres lois rela-
tives aux universit6s comme, par exemple, celles
de l'Ontario, oit il est privu une exemption de
taxes pour les biens immeubles d'une universit6
dans la mesure seulement oi. ils sont effective-
ment utilis6s et occup6s aux fins de l'universit6:

164 [1972] S.C.R.



[1972] R.C.S. CITY OF VICTORIA C. UNIVERSITY OF VICTORIA Le Juge Laskin 165

Windsor Act, 1962-63 (Ont.), c. 194, s. 10; The
York University Act, 1965 (Ont.), c. 143, s. 18.
The remedy, if it be thought necessary to supply
it, must come from the Legislature. The wide
language in which the exemption is now couched
does not admit of the limitations urged by the
appellant; and it is a relevant consideration on
what is essentially a local issue in British Colum-
bia that the judges of its Courts who have con-
sidered the matter have been unanimous thereon.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitor for the appellant: T. P. O'Grady,
Victoria.

Solicitors for the respondent: Harman & Co.,
Victoria.

Frank Hellenius and
Rock Leclerc (Plaintiffs) Appellants;

and

Thomas Lees (Defendant) Respondent.

1971: February 25, 26; 1971: April 27.

Present: Martland, Judson, Ritchie, Hall and
Spence JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Motor vehicles-Negligence-Accident caused by
blow-out of tire on defendant's car-Injuries sus-
tained by paying passengers-No negligence found
on part of defendant-Burden of proof-Charge to
jury-Whether misdirection.

The plaintiffs' action for damages for personal
injuries arising out of a motor vehicle accident was
dismissed at trial. The cause of the accident was a
blow-out of a tire on the defendant's car and the
jury found that the injuries sustained by the plain-
tiffs when travelling as passengers for hire in the
said vehicle were not caused or contributed to by
any act or omission on the part of the defendant. An
appeal from the trial judgment having been dismissed
by the Court of Appeal, the plaintiffs then appealed
to this Court.

voir, par exemple, The Trent University Act,
1962-63 (Ont.), c. 192, art. 23; The University
of Windsor Act, 1962-63 (Ont.), c. 194, art. 10;
The York University Act, 1965 (Ont.), c. 143,
art. 18. Si l'on estime n6cessaire qu'il soit rem6di6
& cet 6tat de choses, il appartiendra au l6gislateur
de prendre les mesures voulues. Dans la pr6sente
loi, I'exemption est pr6vue en des termes larges
qui n'autorisent pas les restrictions alligu6es par
I'appelante; et, il convient de tenir compte que
sur une question essentiellement d'int6rit local en
Colombie-Britannique, les juges de cette province
qui ont entendu l'affaire ont t6 unanimes.

Je suis d'avis de rejeter 1'appel avec d6pens.

Appel rejet6 avec dipens.

Procureur de l'appelante: T. P. O'Grady,
Victoria.

Procureurs de l'intimde: Harman & Co., Vic-
toria.

Frank Hellenius et
Rock Leclerc (Demandeurs) Appelants;

et

Thomas Lees (Difendeur) Intimd.

1971: les 25 et 26 f6vrier; 1971: le 27 avril.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Spence.

EN APPEL DE LA COUR D'APPEL D'ONTARIO

Automobile-Faute-Accident causd par l'&late-
ment d'un pneu de la voiture du ddfendeur-Bles-
sures subies par passagers payants-Aucune faute
du ddfendeur-Fardeau de la preuve-Directives au
jury non fautives.

L'action intent6e par les demandeurs en r6clama-
tion de dommages-int6r&s pour blessures corporelles
resultant d'un accident d'automobile, a 6t6 rejet6e
en premibre instance. La cause de 'accident a 6t6
l'6clatement d'un pneu de la voiture du d6fendeur,
et le jury a conclu que les blessures subies par les
demandeurs, alors qu'ils voyagaient A titre on6reux
dans cette automobile, n'6taient ni imputables, ni
particulibrement dues A quelque acte ou omission du
d6fendeur. La Cour d'appel a confirm6 le verdict.
Les demandeurs ont appel6 a cette Cour.
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Counsel for the plaintiffs submitted that the trial
judge erred in failing to charge the jury that the
onus of disproving negligence was on the defendant.
It was contended that this was a case of res ipsa
loquitur and that on this ground there was an initial
burden upon the defendant to disprove negligence.

It was also contended that a new trial should be
ordered because the defendant's counsel, while ad-
dressing the jury, had made some statement to the
effect that if the verdict was in favour of the plain-
tiffs, the defendant would have to bear that verdict
for the rest of his life. This statement would serve
to indicate to the jury that the defendant was un-
insured and this was a factor which should be con-
sidered in assessing damages.

Held: The appeal should be dismissed.

The central question as to whether the condition
of the tire and its subsequent blow-out were caused
or contributed to by a failure of the defendant to
exercise reasonable care to ensure that his vehicle
and its equipment were in a safe condition for the
contemplated journey was adequately stated by the
trial judge.

A trial judge in instructing a jury, after all the
evidence has been heard from both sides, is not re-
quired to enter into any discussion of the way in
which the burden of proof shifted from one side to
the other as the trial progressed. In this case all the
facts were before the jury when the judge addressed
them and it was for the jurors to decide on the evi-
dence as a whole whether or not the defendant was
guilty of negligence.

As to the alternative submission, there was no pre-
judicial error which could warrant a new trial.

Mann v. Balaban, [1970] S.C.R. 74, distinguished.

APPEAL from a judgment of the Court of
Appeal for Ontario', affirming a judgment of
Henderson J., by which the appellants' action for
damages for personal injuries was dismissed in
accordance with the verdict of a jury. Appeal dis-
missed.

J. Sopinka, for the plaintiffs, appellants.

C. A. Keith, for the defendant, respondent.

'[19711 1 O.R. 273, 15 D.L.R. (3d) 147.

L'avocat des demandeurs pr6tend que le juge de
premi&re instance a commis une erreur en ne disant
pas au jury, dans ses directives, que le fardeau de
prouver qu'il n'y avait pas eu n6gligence incombait
au d6fendeur. On a soutenu que c'6tait un cas de
res ipsa loquitur et que, pour ce motif, c'est au d6-
fendeur qu'il incombait au d6part de prouver qu'il
n'y avait pas eu negligence.

On a aussi soutenu qu'il faudrait ordonner un
nouveau procks parce que, s'adressant aux jur6s,
l'avocat du d6fendeur a dit en somme que si le
verdict 6tait favorable aux demandeurs, le d6fendeur
en porterait le poids toute sa vie. Cette d6claration
tendrait h indiquer au jury que le d6fendeur n'6tait
pas assur6 et qu'il serait bon de tenir compte de ce
facteur en fixant le montant des dommages-int6rits.

Arrt: L'appel doit etre rejet6.

La question fondamentale 6tait celle de savoir si
1'6tat du pneu et son 6clatement 6taient imputables
ou partiellement dus au d6faut du d6fendeur de
prendre des precautions raisonnables pour s'assurer
que le v6hicule et son 6quipement 6taient en 6tat
d'entreprendre en toute s6curit6 le trajet. Cette ques-
tion a 6t6 correctement pos6e par le juge de premibre
instance.

En donnant des directives h un jury aprbs avoir
entendu les tmoignages rendus de part et d'autre, un
juge de premibre instance n'est pas tenu de disserter
sur la fagon que le fardeau de la preuve s'est d6plac6
d'une partie h l'autre, au cours du procks. En l'espbce,
le jury 6tait saisi de tous les faits lorque le juge lui
a donn6 ses directives et ce sont les jur6s qui de-
vaient consid6rer la preuve dans son ensemble pour
d6cider si le d6fendeur 6tait coupable de n6gligence.

Quant h la pr6tention alternative, le juge n'a com-
mis aucune erreur pr6judiciable qui n6cessiterait un
nouveau procks.

Distinction avec: Mann c. Balaban, [1970] R.C.S.
74.

APPEL d'un jugement de la Cour d'appel
d'Ontariol, confirmant un jugement du Juge
Henderson, en vertu duquel l'action des appelants
r6clamant des dommages-int6rfts pour blessures
corporelles a 6t6 rejet6e conform6ment au verdict
d'un jury. Appel rejet6.

J. Sopinka, pour les demandeurs, appelants.

C. A. Keith, pour le d6fendeur, intim6.

'[1971] 1 O.R. 273, 15 D.L.R. (3d) 147.
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The judgment of the Court was delivered by

RITCHIE J.-This is an appeal from a judgment
of the Court of Appeal for Ontario, Laskin J.A.
(as he then was) dissenting, which affirmed the
judgment rendered at trial by Henderson J., in
accordance with the verdict of a jury which had
found that the serious injuries sustained by the
plaintiffs when travelling as passengers for hire in
the defendant's motor vehicle, were not caused
or contributed to by any act or omission on the
part of the defendant.

The accident giving rise to this litigation oc-
curred on August 21, 1964, when the plaintiffs
were paying passengers in the defendant's motor
vehicle which was being driven in an easterly di-
rection on the Macdonald-Cartier Freeway when
the left rear tire blew out causing the vehicle to
swerve and roll over on the highway with the
result that the plaintiffs both sustained severe in-
juries. The appellants and the respondent were
all Air Force students stationed at Camp Borden
and on April 17, 1964, the respondent, whose
home was at Stanstead in Quebec, had bought a
1959 Studebaker from a dealer in Magog so as
to afford himself easy transportation from the
Camp to his home.

At the time of buying the car the defendant
inspected it and test drove it for three days before
being satisfied that it was in suitable condition,
whereafter he drove it to Borden and when he
came home on his next trip he took it to a service
station which he knew well and left it there for
servicing. When he went back to get the car he
was told that he needed two new tires and there-
fore bought and installed two first quality Atlas
tires on the front wheels, putting the best of the
remaining tires on the rear wheels.

Between the time of the purchasing of the car
and the time of the accident, Lees made two
round trips from the Camp to his home without
experiencing any difficulties whatever, but some
time during the early summer, one of the rear
tires developed a slow leak and the respondent
had it removed to be repaired and after replacing
it with the spare, he kept it as a spare tire.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-II s'agit d'un appel d'un
arret de la Cour d'appel d'Ontario, M. le Juge
Laskin (alors juge d'appel) 6tant dissident, con-
firmant le jugement rendu en premibre instance
par M. le Juge Henderson conform6ment au ver-
dict d'un jury qui a conclu que les blessures
graves subies par les demandeurs, alors qu'ils
voyageaient a titre on6reux dans le v6hicule auto-
mobile du d6fendeur, n'6taient ni imputables, ni
partiellement dues A quelque acte ou omission
du d6fendeur.

L'accident h l'origine du pr6sent litige, s'est
produit le 21 aofit 1964. Les demandeurs 6taient
alors passagers payants dans 1'automobile du d6-
fendeur qui voyageait vers l'est sur I'autoroute
Macdonald-Cartier, lorsque le pneu arribre
gauche 6clata. Le v6hicule fit une embard6e,
capota sur la route, et les demandeurs subirent
des blessures graves. Les appelants et l'intim6
6taient tous membres de 1'Aviation, en stage
d'6tudes au Camp Borden. Voulant disposer d'un
moyen de transport commode entre le camp et sa
demeure h Stanstead, au Qu6bec, l'intim6 avait
achet6, le 17 avril 1964, une automobile de
marque Studebaker, modble 1959, d'un commer-
gant d'automobiles de Magog.

A l'6poque de 1'achat de la voiture, le d6fen-
deur I'a examin6e et il l'a conduite & 1'essai trois
jours pour s'assurer de son fonctionnement, aprbs
quoi il s'en est servi pour aller & Borden. Lors de
sa visite suivante chez lui, il s'est rendu a une
station-service qu'il connaissait bien et y a laiss6
sa voiture pour soins d'entretien. Quand il est
all6 la reprendre, on lui a dit qu'il lui fallait deux
pneus neufs. Il a donc achet6 deux pneus <<Atlas>:
de premibre qualit6 et les a pos6s sur les roues
avant; puis il a choisi les deux meilleurs des pneus
restants et les a pos6s sur les roues arribre.

Dans l'intervalle entre l'achat de sa voiture et
l'accident, Lees a fait deux fois, sans anicroche,
le trajet aller et retour du Camp a sa r6sidence;
mais au d6but de 1'6t6, une perte de pression
lente d'un pneu arribre s'est produite; l'intim6 a
enlev6 le pneu pour le faire r6parer et I'a rem-
plac6 par le pneu de rechange; le pneu d6fectueux
r6par6, I'intim6 1'a conserv6 comme pneu de
rechange.
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On Thursday, August 20, 1964, the night
before the accident, Lees took the car to a garage
to be lubricated in preparation for his week-end
trip home, and while the servicing was in progress
his friend Mercier, who intended to join him on
the trip, examined each of the tires. He did this
because of an earlier accident in which he had
been involved as a result of worn tires, and he
satisfied himself as to the appearance of all the
tires. On Friday, August 21st, Lees was accom-
panied by five fellow students, including the plain-
tiffs, who had arranged to pay for the trip to their
homes and back, and at about 7 o'clock in the
evening while the car was travelling east on the
Macdonald-Cartier Freeway, at about 60 miles
an hour in the passing lane, the tire on the left
rear wheel blew out, causing the back of the car
to swerve towards the north shoulder of the east-
bound lane, as a result of which the vehicle over-
turned and came to rest in an upright position on
a grass median separating the east and west bound
lanes of the highway. At the time of the accident
it was raining, visibility was limited and the road
surface was slippery.

Mr. Hastings, who is an affiliate of the Society
of Automotive Engineers, gave evidence on behalf
of the appellant, Hellenius, to the effect that the
tire which blew out and caused the accident, was
not in a fit condition to be driven at a rate of 60
miles an hour by reason of the fact that there was
a patch inside the tire and one inside the tube
which were adjacent to each other and that this
would cause a bulge in the tire, and there might
actually have been a tear in the rubber itself be-
fore the blow-out. This evidence must be read in
light of the passage in Mr. Hastings' cross-exam-
ination where he said of the external evidence of
the tire's weakness:

Q. You might not even see it by taking a close
look at the tire.

A. It would depend on who looked at it.
Q. Yes.
A. It could depend on who looked at it.
Q. Somebody who had technical or advanced train-

ing such as yourself might be on the lookout
for that, I put it to you the average ordinary
motorist might never spot anything like that?

Le jeudi 20 aofit 1964, la veille de l'accident,
Lees s'est rendu en soiree A un garage pour faire
lubrifier sa voiture, en pr6vision de sa visite de fin
de semaine chez lui. Pendant que se faisait la
lubrification, son ami Mercier qui projetait de
faire le voyage avec lui a examin6 chacun des
pneus. Ayant d6ji 6t6 impliqu6 dans un accident
did h des pneus us6s, il voulait ainsi se rendre
compte par lui-m~me de l'6tat apparent des pneus.
Le vendredi 21 aofit, Lees est parti en compagnie
de cinq colligues, dont les demandeurs, qui
avaient convenu avec lui d'un prix pour se rendre
a leur destination et en revenir. Vers 7 heures du
soir, pendant que la voiture roulait vers l'est sur
l'autoroute Macdonald-Cartier, dans la voie de
d6passement, h environ 60 milles h l'heure, le
pneu gauche arribre a 6clat6, ce qui a fait se
d6porter l'arribre de la voiture vers l'accotement
nord de la voie de circulation d'ouest en est, en
cons6quence de quoi la voiture a culbut6 avant
de se redresser et s'arr~ter dans la zone verte qui
s6pare les voies de circulation est et ouest de
l'autoroute. Au moment de l'accident, il pleuvait,
la visibilit6 6tait r6duite et la chauss6e glissante.

M. Hastings, un adh6rent de la Society of
Automotive Engineers, a t6moign6 au nom de
1'appelant Hellenius que le pneu dont I'6clatement
a provoqu6 l'accident n'6tait pas en 6tat de rouler
a une vitesse de 60 milles h l'heure, parce qu'une
pibce ayant 6t6 pos6e A l'int6rieur du pneu et une
autre A l'int~rieur de la chambre A air, 1'une a
c6t6 de 1'autre, un renflement se produirait dans
le pneu; il a ajout6 qu'il pouvait y avoir eu une
d6chirure dans le caoutchouc lui-meme avant
1'6clatement. II faut analyser son tdmoignage h la
lumibre des r6ponses suivantes qu'il a faites en
contre-interrogatoire relativement aux marques de
faiblesse du pneu, examin6 de l'extdrieur:

[TRADUCTION] Q. On ne verrait peut-8tre pas
cela, mime en regardant le pneu attentivement.

R. Cela d6pendrait de qui le regarde.

Q. Oui.
R. Cela pourrait d6pendre de qui le regarde.

Q. Une personne poss6dant une formation tech-
nique ou sup6rieure, comme vous-meme, pour-
rait porter une attention sp6ciale h cela; ne
pensez-vous pas que l'automobiliste moyen ne
remarquerait peut-8tre jamais une chose du
genre?
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A. I don't suppose the average motorist would but
a service station attendant should.

In any event, all the evidence was before the
jury when considering the verdict and the only
issue on this appeal is whether there was such
misdirection in the charge of the learned trial
judge as to justify the ordering of a new trial.

The case went to the jury under a ruling by the
learned trial judge that the plaintiffs were not
gratuitous passengers but rather that the defendant
was at the time of the accident operating his
vehicle "in the business of carrying passengers for
compensation" within the meaning of s. 105(2)
of The Highway Traffic Act, R.S.O. 1960, c. 172.
I agree with the unanimous opinion of the Court
of Appeal that this ruling should be affirmed, but
under all the circumstances I consider it to be
desirable to reproduce the provisions of ss. 105
and 106 of the said Highway Traffic Act which
read as follows:

105. (1) The owner of a motor vehicle is liable
for loss or damage sustained by any person by
reason of negligence in the operation of the motor
vehicle on a highway unless the motor vehicle was
without the owner's consent in the possession of
some person other than the owner or his chauffeur,
and the driver of a motor vehicle not being the
owner is liable to the same extent as the owner.

(2) Notwithstanding subsection 1, the owner or
driver of a motor vehicle, other than a vehicle op-
erated in the business of carrying passengers for
compensation, is not liable for any loss or damage
resulting from bodily injury to, or the death of any
person being carried in, or upon, or entering, or
getting on to, or alighting from the motor vehicle.

106. (1) When loss or damage is sustained by any
person by reason of a motor vehicle on a highway,
the onus of proof that the loss or damage did not
arise through the negligence or improper conduct of
the owner or driver of the motor vehicle is upon the
owner or driver.

(2) This section does not apply in case of a
collision between motor vehicles or between motor
vehicles and cars of electric or steam railways or

R. Je suppose que l'automobiliste moyen ne le re-
marquerait pas, mais un prdpos6 de station-
service le devrait.

Quoi qu'il en soit, le jury poss6dait tous les
616ments de preuve lorsqu'il s'est retir6 pour d6-
lib6rer et la seule question qui se pose ici est de
savoir si les directives du savant juge de premiere
instance sont fautives au point de justifier un
nouveau procks.

L'affaire a 6t6 soumise au jury en vertu d'une
d6cision du savant juge de premitre instance que
les demandeurs n'6taient pas des passagers h titre
gratuit et plut6t que, lorsque I'accident s'est pro-
duit, le d6fendeur utilisait son v6hicule <adans une
entreprise de transport de passagers moyennant
r6mundration> aux termes de l'art. 105(2) de
The Highway Traffic Act, R.S.O. 1960, c. 172.
Je souscris A l'avis unanime de la Cour d'appel
que cette d6cision doit 6tre confirm6e mais,
compte tenu de toutes les circonstances, je crois
bon de reproduire ici les dispositions des articles
105 et 106 dudit Highway Traffic Act:

[TRADUCTION] 105. (1) Le propri6taire d'un vbi-
cule automobile est responsable de toute perte ou
dommage subi par une personne et attribuable A
l'utilisation n~gligente du v6hicule automobile sur un
chemin public h moins que le v6hicule automobile
n'ait 6t6, sans le consentement du propri6taire, en la
possession d'une personne autre que le propri6taire
ou son chauffeur, et le conducteur d'un v6hicule
automobile qui n'en est pas propridtaire est respon-
sable dans la m8me mesure que le propri6taire.

(2) Par derogation au paragraphe 1, le propri6-
taire ou le conducteur d'un v6hicule automobile,
autre qu'un v6hicule utilis6 dans une entreprise de
transport de passagers moyennant r6mundration, n'est
responsable d'aucune perte ou dommage d6coulant
des blessures ou de la mort de toute personne trans-
port6e dans ou sur le v6hicule automobile, ou qui y
entre, ou qui y monte, ou qui en descend.

106. (1) Lorsqu'une personne subit une perte ou
un dommage A cause d'un v6hicule automobile sur
un chemin public, le fardeau de la preuve que la
perte ou le dommage ne sont pas imputables h la
n6gligence ou A ]a conduite r6pr6hensible du propri6-
taire ou du conducteur du v6hicule automobile in-
combe au propri6taire ou au conducteur.

(2) Le pr6sent article ne s'applique pas dans le
cas de collision entre vbhicules automobiles, ou entre
v6hicules automobiles et voitures de chemin de fer
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other motor vehicles running only on stationary rails
on the highway nor to an action brought by a pas-
senger in a motor vehicle in respect of any injuries
sustained by him while a passenger.

In the course of the factum filed on behalf of
the appellants, these two sections are cited as
authority for the proposition that, as the learned
trial judge found that the motor vehicle owned by
the respondent was in the business of carrying
passengers for compensation, he erred in failing
to charge the jury that the onus of disproving
negligence was on the respondent. As to this sub-
mission, I adopt the paragraph in the reasons for
judgment rendered by Chief Justice Gale on be-
half of the Court of Appeal in which he says:

As to the second objection, it is my view, notwith-
standing s. 106 of The Highway Traffic Act, R.S.O.
1960, c. 172, that where an action is brought by a
non-gratuitous passenger against the owner and
driver of a motor vehicle in which he is riding but
which is not a common carrier, the ultimate onus is
upon the plaintiff to prove that the injuries for which
he seeks damages resulted from the negligence of
the defendant or of someone for whom the defend-
ant is responsible.

In the course of his dissenting opinion, how-
ever, Mr. Justice Laskin interpreted the submis-
sions made by counsel for the appellants in this
regard as follows:

It was his view that the onus for which he con-
tended rested upon the defendant at common law,
and it was in no way affected by s. 106(2). I under-
stood his submission to be that s. 106(2) simply
denied the statutory reverse onus effect of s. 106(1)
in the case of a suit by a passenger, but it could not
be taken further to abrogate an onus of disproof
existing at common law.

Mr. Justice Laskin appears to have taken the
view that although the mere happening of the
accident did not raise any inference of negligence
against the driver, the circumstances of the present
case were such as to give rise to what the learned
judge refers to as "a secondary burden of proof"
which rested upon the respondent in this case
because the plaintiffs' evidence disclosed a failure

6lectrique ou h vapeur ou autres v6hicules ne se d6-
plagant que sur rails fixes sur le chemin public, ni
A une action intent6e par un passager de v6hicule
automobile pour toute blessure subie par lui alors
qu'il 6tait un passager.

Le factum produit an nom des appelants in-
voque ces deux articles pour soutenir que vu que
le savant juge de premiere instance a d6cid6 que
le v6hicule automobile dont 1'intim6 est propri6-
taire 6tait utilis6 dans une entreprise de transport
de passagers moyennant r6mun6ration, il a corn-
mis une erreur en ne disant pas au jury, dans ses
directives, que le fardeau de prouver qu'il n'y
avait pas eu n6gligence incombait h l'intim6. Au
sujet de cette pr6tention, je fais mien le para-
graphe suivant des motifs de M. le Juge en chef
Gale, parlant au nom de la Cour d'appel:

[TRADUCTION] Quant A la seconde objection sou-
lev6e, je suis d'avis que, nonobstant I'art. 106 de The
Highway Traffic Act, R.S.O. 1960, c. 172, lorsqu'un
passager h titre on~reux intente une action contre le
propridtaire ou le conducteur d'un v6hicule automo-
bile, dans lequel il voyage mais qui n'est pas un
v6hicule public, le demandeur a le fardeau ultime de
prouver que les blessures pour lesquelles il r&clame
des dommages-int6rits sont imputables h la n6gli-
gence du d6fendeur ou d'une personne dont il est
responsable.

Dans ses motifs de dissidence, toutefois, M. le
Juge Laskin a interpr6t6 comme suit les pr6ten-
tions de I'avocat des appelants A ce sujet:

[TRADUCTION] Il est d'opinion que l'obligation qu'il
a all6gu6e incombe au d6fendeur en vertu de la
common law; et que l'art. 106(2) n'y change rien. A
ce que je vois, il pr6tend que le par. (2) de l'art. 106
emp8che dans le cas de poursuites intentdes par un
passager le renversement du fardeau de la preuve
pr6vu par la loi dans le par. (1) de l'art. 106, mais
qu'on ne saurait l'interpr6ter comme allant jusqu'A
abolir l'obligation de prouver I'absence de n6gligence
qui existe en common law.

M. le Juge Laskin parait avoir t6 d'avis que
m~me si le seul fait qu'un accident a eu lieu ne
permet pas de ddduire qu'il y a eu n6gligence de
la part du conducteur, les circonstances de la
pr6sente affaire sont de nature A faire naitre ce
que le savant juge a qualifi6 de fardeau se-
condaire de preuve>' qui incombait en 1'espice au
d6fendeur, parce que la preuve pr6sent6e par les
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on the part of Lees to exercise reasonable care to
see that the car and its equipment were in a safe
condition for the journey.

On this phase of the matter, the learned dissent-
ing judge made the following finding which was
relied upon by the appellants before this Court:

In his charge to the jury, the trial judge recounted
the evidence of the expert as to the condition of the
tire. He then proceeded to deal with the burden of
proof, and dealt with it in terms of the ultimate
burden only which, quite properly, he placed upon
the plaintiffs. Nowhere in his charge did he tell the
jury that there were facts adduced in evidence by
the plaintiffs which, if believed, were sufficient to
raise an inference of negligence. The closest he came
to this was in a passage which, as repeated (at the
request of counsel for the defendant) by recalling
the jury, was in these words:

Now, this action involves allegations of negligence,
as I said before, made by the plaintiffs against the
defendant. Now, gentlemen of the jury, let me tell
you this that the law of negligence is that outcome
of growth of law in the last analysis from the
common sense of common people. Negligence is
the omission to do something which a reasonable
man would do and I would take it that applying
to this case did Lees, in this case, apply the above
rule. Was he required to make any more extensive
inspection of his tires having in mind the length
of the trip, the load in his car, the speed he would
travel under, the road conditions which were
present. Did he fail to drive at a reasonable speed
under the circumstances and was there anything
he could have done which he did not do when the
tire blew out to keep his car under control.

I do not think this would meet the situation if
indeed a direction respecting an inference of negli-
gence was required. In my opinion it was, and the
failure to give it means that there must be a new
trial.

It was contended on behalf of the appellants
that this was a case of res ipsa loquitur and that
on this ground there was an initial burden upon
the respondent to disprove negligence. I should
say at the outset that in my opinion this sub-
mission cannot be sustained on the facts of the
present case. The so-called rule embodied in the
Latin phrase res ipsa loquitur is nothing more than

demandeurs a riv6l6 que Lees n'a pas pris de
pr6cautions raisonnables pour s'assurer que la
voiture et son 6quipement 6taient en 6tat de faire
le trajet en toute s6curit6.

A propos de cet aspect de la question, le savant
juge dissident a fait la constatation suivante que
les appelants ont fait valoir devant cette Cour:
[TRADUCTION] Dans ses directives au jury, le juge
de premibre instance a rappel6 le t6moignage de
1'expert sur 1'6tat du pneu. 11 a ensuite trait6 du
fardeau de la preuve, et il en a trait6 en parlant du
fardeau ultime de la preuve dont il a, A bon droit,
charg6 les demandeurs. Nulle part dans ses directives
a-t-il dit au jury que certains faits invoques en
preuve par les demandeurs permettaient, s'ils y
ajoutaient foi, de d6duire qu'il y avait eu n6gligence.
Li oii il s'est approch6 le plus de ce point, c'est
dans un passage de ses remarques, rip6t6 (i la de-
mande de l'avocat du d6fendeur) en rappelant le
jury; en voici les termes:

[TRADUCTION] Dans cette action, je l'ai d6ji dit,
les demandeurs ont all6gu6 la n6gligence du d6-
fendeur. Alors, Messieurs les jur6s, je dois vous
dire ceci: le droit en matibre de n6gligence est, en
dernibre analyse, cet aboutissement de l'6volution
du droit due au bon sens des gens ordinaires. La
n6gligence est l'omission de faire une chose qu'un
homme raisonnable ferait, et je prdsume qu'en
appliquant cette rkgle h la pr6sente affaire, on doit
se demander si, en l'espce, Lees s'y est conform6.
Devait-il faire un examen plus m6ticuleux des
pneus, connaissant la longueur du trajet, le
nombre et le poids des passagers, la vitesse a
laquelle il voyagerait et 1'6tat des routes. A-t-il
omis de conduire a une vitesse raisonnable,
compte tenu des circonstances, et aurait-il pu faire
quelque chose qu'il n'a pas fait pour garder la
mattrise de sa voiture lorsque le pneu a 6clat6.
Je ne crois pas que cela suffirait si, en fait, il

fallait donner une directive concernant la possibilit6
de d6duire qu'il y a eu n6gligence. A mon avis, il le
fallait, et l'omission de cette directive signifie qu'un
nouveau procks est n6cessaire.

On a soutenu au nom des appelants que c'6tait
un cas de res ipsa loquitur et que, pour ce motif,
c'est au d6fendeur qu'il incombait au d6part de
prouver qu'il n'y avait pas eu n6gligence. Je dois
tout d'abord dire qu'A mon avis les faits de cette
affaire ne permettent pas de fonder cette pr6ten-
tion. La soi-disant rigle contenue dans l'expres-
sion latine res ipsa loquitur n'est rien de plus
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a rule of evidence and states no principle of law.
The rule is conveniently and authoritatively stated
in the judgment of Erle C.J., in Scott v. London
& St. Katherine Docks Co. 2, where it is said:

There must be reasonable evidence of negligence.

But where the thing is shewn to be under the
management of the defendant or his servants, and
the accident is such as in the ordinary course of
things does not happen if those who have the man-
agement use proper care, it affords reasonable
evidence, in the absence of explanation by the de-
fendants, that the accident arose from want of care.

I find that the limitations of the doctrine so stated
are accurately described in Clerk & Lindsell on
Torts, 13th ed., para. 967, at p. 968, where it is
said:

The doctrine applies (1) when the thing that in-
flicted the damage was under the sole management
and control of the defendant, or of someone for
whom he is responsible or whom he has a right to
control; (2) the occurrence is such that it would
not have happened without negligence. If these two
conditions are satisfied it follows, on a balance of
probability, that the defendant, or the person for
whom he is responsible, must have been negligent.
There is, however, a further negative condition: (3)
there must be no evidence as to why or how the
occurrence took place. If there is, then appeal to res
ipsa loquitur is inappropriate, for the question of the
defendant's negligence must be determined on that
evidence.

In the present case the cause of the accident
was known and was indeed apparent. It was
caused by the blow-out in the left rear tire of the
car and the central question for determination by
the jury was whether the condition of the tire and
its subsequent blow-out were caused or con-
tributed to by a failure of the respondent to exer-
cise reasonable care to ensure that his vehicle and
its equipment were in a safe condition to under-
take the contemplated drive from Borden to the
destinations of his various passengers. In my opin-
ion this central question was adequately stated

(1865), 3 H. & C. 596 at 601, 159 E.R. 665.

qu'une r6gle de preuve et n'exprime aucun prin-
cipe de droit. Le juge en chef Erle, dans son
jugement dans Scott v. London & St. Katherine
Docks Co. 2 , a commod6ment et p6remptoirement
exprim6 la rbgle, lorsqu'il a dit:

[TRADUCTION] Il doit y avoir une preuve raison-
nable de n6gligence.

Mais lorsqu'il apparait que la chose est sous la
direction du d6fendeur ou de ses pr6pos6s, et que
l'accident est de ceux qui n'arrivent ordinairement
pas si ceux qui ont la direction prennent des pr6-
cautions convenables, cela pr6sente, faute d'explica-
tion de la part des d6fendeurs, une preuve raison-
nable que l'accident est imputable h un manque de
pr6caution.

Je trouve que les restrictions inh&rentes h la
thdorie ainsi 6nonc6e sont correctement formul6es
dans Clerk & Lindsell on Torts, 13e dd., par. 967,
A la p. 968, oi il est dit ceci:

[TRADUCTION] La thborie entre en jeu: (1) lorsque
la chose qui a caus6 le dommage est uniquement
sous la direction et en le pouvoir du d6fendeur, ou
de quelqu'un dont il est responsable ou qu'il a le
droit de diriger; (2) les circonstances sont telles que
l'accident n'aurait pu se produire s'il n'y avait eu
n6gligence. Si ces deux conditions se rencontrent, il
s'ensuit, selon la prbpondbrance des probabilit6s, que
le d6fendeur ou la personne dont il est responsable
a dC tre n6gligent. Il existe cependant une autre
condition de caractbre n6gatif: (3) il ne doit exister
aucune preuve quant aux causes ou aux circons-
tances de ce qui s'est produit. Si cette preuve-4
existe, il ne convient pas de recourir la rigle res
ipsa loquitur, car c'est sur cette preuve que la d6-
termination de la question de n6gligence doit se
fonder.

Dans la pr6sente affaire, la cause de l'accident
6tait connue et m8me visible: c'est l'6clatement
du pneu gauche arribre de la voiture. Et la ques-
tion fondamentale que le jury devait trancher 6tait
celle de savoir si '6tat du pneu et son 6clatement
6taient imputables ou partiellement dus au d6faut
de l'intim6 de prendre des pr6cautions raison-
nables pour s'assurer que le v6hicule et son
6quipement 6taient en 6tat d'entreprendre en toute
s6curit6 le trajet de Borden A la destination de
chacun des passagers. A mon avis, cette question
fondamentale a 6t6 correctement pos6e par le

2 (1865), 3 H. & C. 596, h la p. 601, 159 E.R. 665.
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when the learned trial judge defined negligence as
"the omission to do something which a reasonable
man would do" and went on to say of the re-
spondent:

Was he required to make any more extensive in-
spection of his tires having in mind the length of the
trip, the load in his car, the speed he would travel
under, the road conditions which were present. Did
he fail to drive at a reasonable speed under the cir-
cumstances and was there anything he could have
done which he did not do when the tire blew out to
keep his car under control.

I do not think that a trial judge in instructing
a jury, after all the evidence has been heard from
both sides, is required to enter into any discussion
of the way in which the burden of proof shifted
from one side to the other as the trial progressed.
In this case all the facts were before the jury when
the judge addressed them and it was for the jurors
to decide on the evidence as a whole whether or
not the defendant was guilty of negligence.

In the course of the argument before this Court,
reference was made to Mann v. Balaban3, which
was a case involving the allegation of unlawful
assault by the defendant and in which Mr. Justice
Spence, speaking on behalf of the majority of the
Court, held that the trial judge's charge was open
to the construction that the burden lay upon the
plaintiff not only to prove the assault, but also to
prove that the assault was committed without
lawful excuse. In holding that upon the plaintiff
proving the assault the burden of proof shifted to
the defendant to prove that it was not unlawful,
Mr. Justice Spence concluded that the jury had
been misdirected and a new trial was ordered
accordingly. This case is, in my opinion, quite
different from the present one because in the Mann
case it was found that the judge's charge might
have left the jury with an entirely erroneous con-
ception of the case which the plaintiff was re-
quired to make out. In the present case, as I have
indicated, there was no such misdirection and the
issue of negligence or no negligence was left to
the jury, uncoloured by any misconception as to

8 [1970] S.C.R. 74.

savant juge de premibre instance lorsqu'il a d6fini
la n6gligence comme 6tant d'omission de faire
une chose qu'un homme raisonnable ferait> et
qu'il a ajout6, en parlant de l'intim6:

[TRADUCTION] Devait-il faire un examen plus m6-
ticuleux des pneus, connaissant la longueur du trajet,
le nombre et le poids des passagers, la vitesse h
laquelle il voyagerait et l'6tat des routes. A-t-il omis
de conduire A une vitesse raisonnable, compte tenu
des circonstances, et aurait-il pu faire quelque chose
qu'il n'a pas fait pour garder la maitrise de sa voi-
ture lorsque le pneu a 6clat6.

Je ne crois pas qu'en donnant des directives h
un jury aprbs avoir entendu les t6moignages ren-
dus de part et d'autre, un juge de premibre
instance soit tenu de disserter sur la fagon que le
fardeau de la preuve s'est d6plac6 d'une partie h
l'autre, au cours du procks. En I'esphce, le jury
6tait saisi de tous les faits lorsque le juge lui a
donn ses directives et ce sont les jur6s qui de-
vaient consid6rer la preuve dans son ensemble
pour d6cider si le d6fendeur 6tait coupable de
n6gligence.

Au cours des plaidoiries en cette Cour, on s'est
report6 A Mann c. Balaban3 . On all6guait, dans
cette affaire, des voies de fait ill6gales commises
par le d6fendeur. M. le Juge Spence, s'exprimant
au nom de la majorit6, a conclu que les directives
donn6es par le juge de premiere instance pr8-
taient h l'interpr6tation que c'est au demandeur
qu'il incombe de prouver non sculement les voies
de fait, mais encore que les voies de fait ont 6t6
commises sans justification 16gale. En statuant
que si le demandeur prouve les voies de faits il
incombe ensuite au d6fendeur de prouver qu'elles
n'6taient pas illfgales, M. le Juge Spence a conclu
que le jury avait regu des directives erron6es, et
un nouveau proces a 6t6 ordonn6 en consequence.
A mon avis, cette affaire-l est bien diff6rente de
celle-ci, parce que dans l'affaire Mann, il a 6t6
d6cid6 que les directives du juge ont pu donner
au jury une conception complbtement erron6e de
ce que le demandeur devait prouver. En 1'espbce,
je 1'ai d6ji indiqud, il n'y a pas eu de telles direc-
tives incorrectes et on a laiss6 le soin de trancher
la question de n6gligence au jury, non influenc6

3 [1970] R.C.S. 74.
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where the burden of proof lay. I do not think that
there was any misdirection in the charge of the
learned trial judge.

The appellants also contended that a new trial
should be ordered because respondent's counsel,
while addressing the jury, had made some state-
ment to the effect that if the verdict was in favour
of the plaintiffs, the defendant would have to bear
that verdict for the rest of his life. It was con-
tended that this statement would serve to indicate
to the jury that the defendant was uninsured and
that this was a factor which should be considered
in assessing damages. In this regard the learned
trial judge observed at the conclusion of his
charge:

Now, gentlemen, let me conclude by telling you
that you are not to be swayed by sympathy, passion
or emotion and the results flowing from your de-
cision are of no concern to you once you have made
your determination of the case. You are deciding
this case as any judge might do, any judge you
might know might do in the manner you would
expect him to act. Sometimes it is not a very easy
duty to erase from your minds sympathy, emotion
and passion, but as I must do sometimes you must
do that now.

I agree with the unanimous opinion of the
Court of Appeal, for the reasons so fully stated
in the reasons for judgment of Laskin J.A., that
the trial judge dealt adequately with the matter
and that there was no prejudicial error in this
regard which could warrant a new trial.

For all these reasons I would dismiss this
appeal with costs.

Appeal dismissed with costs.

Solicitors for the plaintiffs, appellants: Fasken
& Calvin, Toronto.

Solicitors for the defendant, respondent: Keith,
Ganong & Roberts, Toronto.

par une conception erronde de qui portait le far-
deau de la preuve. Je ne crois pas que le savant
juge de premibre instance ait donn6 des directives
erronees au jury.

Les appelants ont aussi soutenu qu'il faudrait
ordonner un nouveau procks parce que, s'adres-
sant aux jur6s, 'avocat de l'intim6 a dit en somme
que si le verdict 6tait favorable aux demandeurs,
le d6fendeur en porterait le poids toute sa vie. On
a pr6tendu que cette d6claration tendrait h in-
diquer au jury que le d6fendeur n'6tait pas assur6
et qu'il serait bon de tenir compte de ce facteur
en fixant le montant des dommages-int6r8ts. A ce
propos, le savant juge de premidre instance a fait
observer ce qui suit en terminant ses directives:

[TRADUCTION] Maintenant, Messieurs, je termine en
vous disant que vous ne devez pas c6der A la piti6, h
la passion ou A quelque autre 6motion; une fois votre
verdict rendu, vous n'avez pas a vous prioccuper des
cons6quences de votre d6cision. Vous d6cidez en
l'espice comme un juge pourrait le faire, un juge
que vous connaitriez, de la manibre que vous croyez
qu'il agirait. Il n'est parfois pas trbs facile de se
fermer A la piti6, h la passion et h toute 6motion,
mais c'est ce que vous devez faire maintenant comme
je le dois moi-m~me parfois.

Je souscris A l'avis unanime de la Cour d'appel,
pour les raisons que M. le Juge d'appel Laskin a
si complktement expos6es dans ses motifs, que le
juge de premibre instance a bien trait6 la question
et n'a commis aucune erreur prijudiciable A cet
6gard qui n6cessiterait un nouveau procks.

Pour tous ces motifs, je suis d'avis de rejeter
l'appel avec d6pens.

Appel rejet6 avec ddpens.

Procureurs des demandeurs, appelants: Fasken
& Calvin, Toronto.

Procureurs du ddfendeur, intimd: Keith, Ganong
& Roberts, Toronto.
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Canadian General Insurance
Company (Defendant) Appellant;

and

Western Pile and Foundation

(Ontario) Ltd. (Plaintiff) Respondent.

1971: February 26; 1971: June 28.

Present: Judson, Ritchie, Hall, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Insurance-Liability-Coverage for completed
construction operations excluded-Insured contract-
ing to drive piles for cofferdam-Negligence in per-
formance of work later resulting in substantial
damage-Liability imposed on insured-Failure of
claim for indemnity.

On November 11, 1963, the respondent, a pile
driving contractor, entered into a contract with D
for the driving of steel sheet piles in a cofferdam
which was being constructed by D. The actual con-
struction to be carried out by the respondent was
simply the driving of steel sheet piles into the
ground to specified depths in an interlocking pattern,
and, so far as could be ascertained from a surface
inspection, the piles were properly driven to the pre-
scribed depths by January 29. On that date the
respondent withdrew his men and equipment from
the site.

On March 5, a "blow-in" occurred at one of the
corners of the cofferdam. The wall of the dam gave
way at some point in the corner and large quantities
of sand, soil and water extruded into the coffer
causing very substantial damage. D instituted an
action against the respondent and recovered dam-
ages. The judge found that there was a gap in the
piles as driven by the respondent, which gap was
the responsibility of the respondent and which gap
was the cause of the accident.

In the face of a request by the respondent that
the appellant take over the defence of D's action
pursuant to the terms of a general public liability
policy, the appellant denied liability under the con-
tract and refused to defend the action. The respon-
dent therefore commenced an action on the contract
of insurance claiming damages in the amount paid
to D as a result of D's action, and in addition claim-
ing expenses incurred by it in the defence of that

Canadian General Insurance
Company (Difenderesse) Appelante;

et

Western Pile and Foundation

(Ontario) Ltd. (Demanderesse) Intimde.

1971: le 26 f6vrier; 1971: le 28 juin.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence et
Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Assurance-Responsabilitd-Exclusion de couver-
ture pour travaux de construction terminds-Assurd
s'obligeant a faire le battage de pieux dans un ba-
tardeau-Dommages considdrables rdsultant de la
negligence dans l'opiration-Responsabilitg imposde
a l'assurd-Demande d'indemniti ne peut rdussir.

Le 11 novembre 1963, l'intimbe, qui dirigeait une
entreprise de battage de pieux, passa un contrat avec
D pour le battage de palplanches d'acier dans un
batardeau que D construisait. En fait, le travail de
construction de l'intim6e consistait simplement A en-
foncer les palplanches d'acier dans le sol & une pro-
fondeur d6termin6e en les emboitant les unes dans
les autres, et, autant qu'on a pu le v6rifier par un
examen de surface, les palplanches avaient 6t6 cor-
rectement enfonc6es aux profondeurs prescrites le
29 janvier. Le mime jour, l'intimbe quittait les lieux
avec ses hommes et son 6quipement.

Le 5 mars, il s'est produit une cimplosion> dans
un des coins du batardeau. Le mur a c6d6 & un
certain endroit dans le coin et une grande quantit6
de sable, de terre et d'eau a p6nitr6 dans le caisson
ce qui a caus6 des dommages trbs 6tendus. D a in-
tent6 une action contre l'intimbe et a obtenu des
dommages-intbrits. Le juge a conclu qu'il y avait
un vide entre les palplanches enfoncies par l'intim6e
et que cette dernibre 6tait responsable de ce vide qui
6tait la cause de l'accident.

L'intim6e ayant demand6 que l'appelante assure la
d6fense & l'action de D, conform6ment aux condi-
tions d'une police de responsabilit6 publique et
g6n6rale, I'appelante a ni6 qu'elle 6tait li6e par le
contrat et a refus6 d'assurer la d6fense & l'action.
L'intim6e a donc intent6 la pr6sente action sur le
contrat d'assurance; elle r6clame des dommages-
int6r&ts correspondant au montant qu'elle a dfi payer
a D par suite de l'action de D et elle r6clame de
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action. The respondent's action was dismissed at
trial but on appeal was allowed. The insurance com-
pany then appealed to this Court.

A clause in the policy excluded from coverage
"Construction, installation or repair operations of
the Insured for another after such operations have
been completed or abandoned."

Held: The appeal should be allowed.

To conclude, as did the Court below, that "con-
struction operations" were incomplete simply be-
cause the insured had the intention to remedy any
defects which might become apparent even though
all men and equipment had been removed from the
job site, was to confuse the question of the legal
relationship between the insured and a third person
which might or might not have required work to be
done in the future with the question of the actual
performance of the work itself. The "operation" in
which the respondent was involved was "completed"
by January 29, 1964, and it was out of this opera-
tion, negligently performed, that the respondent's
claim arose. Accordingly, the general exclusion
clause applied and the respondent's claim failed.

Baynes Manning (Alberta) Ltd. v. Employers
Liability Assurance Corp. Ltd., [1956-60] I.L.R. 814,
referred to.

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from a
judgment of Thompson J. Appeal allowed.

W. B. Williston, Q.C., W. M. Avery and W. C.
Graham, for the defendant, appellant.

D. K. Laidlaw, Q.C., for the plaintiff, respon-
dent.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal by Canadian
General Insurance Company from the judgment
of the Court of Appeal for Ontario dated April 3,
1970, allowing an appeal by Western Pile and
Foundation (Ontario) Ltd., from the judgment
of the Supreme Court of Ontario pronounced by
Thompson J., on April 3, 1969. The Court of
Appeal gave judgment in favour of the respondent
for $66,275.45 and costs.

' [1970] 3 O.R. 172, 12 D.L.R. (3d) 552.

plus les frais qu'elle y a engag6s A titre de d6fen-
deresse. L'action de l'intimbe a 6t6 rejet6e en
premiere instance mais, accueillie en appel. La com-
pagnie d'assurance a appel6 A cette Cour.

Une clause de la police n'assure pas de couver-
ture aux <Travaux de construction, d'installation ou
de r6paration de l'assur6 par un autre apris la fin
ou l'abandon de ces travaux.z

Arrit: L'appel doit 8tre accueilli.
En concluant, comme l'a fait la Cour d'appel, que

dles travaux de construction> ne sont pas terminds
pour la simple raison que l'assur6e a l'intention de
r6parer tout d6faut qui devient apparent bien que
toute la main-d'ceuvre et tout l'6quipement aient 6t6
retir6s du chantier, on confond la question du rap-
port juridique entre l'assur6e et un tiers pouvant
exiger ou non qu'un certain travail soit fait h
l'avenir, avec la question de l'ex6cution proprement
dite du travail lui-mime. Le atravailD dont l'intimbe
devait s'acquitter a 6t6 termin6 le 29 janvier 1964,
et c'est ce mime travail, accompli avec n6gligence,
qui a donn6 lieu A la demande d'indemnit6 de l'in-
tim6e. Par cons6quent, la clause g6n6rale d'exclusion
s'applique et il n'y a pas lieu de faire droit a la de-
mande de l'intim6e.

Renvoi A l'arr8t: Bayne Manning (Alberta) Ltd.
v. Employers Liability Assurance Corp. Ltd., [1956-
60] I.L.R. 814.

APPEL d'un jugement de la Cour d'appel
d'Ontario', accueillant un appel d'un jugement
du Juge Thompson. Appel accueilli.

W. B. Williston, c.r., W. M. Avery et W. C.
Graham, pour la d6fenderesse, appelante.

D. K. Laidlaw, c.r., pour la demanderesse, in-
tim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-Le pr6sent appel est in-
terjet6 par la Canadian General Insurance Com-
pany A 1'encontre d'un arr8t de la Cour d'appel
de l'Ontario dat6 du 3 avril 1970 et accueillant
un appel interjet6 par la Western Pile and
Foundation (Ontario) Ltd. d'un jugement rendu
le 3 avril 1969 par le Juge Thompson de la
Cour supr8me de l'Ontario. La Cour d'appel a
donn6 raison & l'intim6e et lui a adjug6 la somme
de $66,275.45 et les d6pens.

'[1970] 3 O.R. 172, 12 D.L.R. (3d) 552.

CDN. GEN. INS. C. WESTERN PILE Le luge Ritchie [1972] S.C.R.176



[1972] R.C.S. CDN. GEN. INS. V. WESTERN PILE 177

The appeal concerns the respondent's right to
be indemnified by the appellant for a liability
imposed on it as a result of an accident arising
out of a construction operation being carried on
by it in late 1963 and early 1964.

The appellant, an insurance company, entered
into a general public liability contract of insurance
with the respondent on January 21, 1963. This
contract was in force at all material times, and by
its property damage endorsement the appellant,
amongst other things, agreed:

TO PAY on behalf of the Insured all sums which
the Insured shall become obligated to pay by reason
of the Liability imposed upon the Insured by law,
... . for damages because of damage to or de-
struction of property caused by accident occurring
within the Policy Period and while this Endorsement
is in force.

The insuring agreement, however, was subject to
certain exclusions, two of which are relevant. The
first is found in the general policy exclusions:

This Policy shall have no application with respect
to and shall not extend to nor cover any claim aris-
ing or existing by reason of any of the following
matters: ...

4.B. Construction, installation or repair operations
of the Insured for another after such operations
have been completed or abandoned.

By the second exclusion, found in endorsements
numbers 1 and 2, the Insurer's liability was re-
stricted to $10,000 arising out of claims for dam-
age to or destruction of or loss of use of:

Any (a) real property, land, work, building, or
structure or (b) wires, conduits, pipes, mains, shafts,
sewers, tunnels, or any apparatus in connection
therewith, if such damage or destruction is caused
by vibration, the moving, shoring, underpinning,
raising, rebuilding or demolition of any building,
structure or support or by excavation, tunneling or
other work below the surface of the ground or
water.

During the currency of this policy the re-
spondent carried on business in the Province of
Ontario as a pile driving contractor and on
November 11, 1963, it entered into a contract
with Louis Donolo (Ontario) Limited for the

L'appel concerne le droit de l'intim6e A 8tre
indemnis6e par l'appelante pour la responsabilit6
qui lui incombe la suite d'un accident d6coulant
de travaux de construction qu'elle a ex6cut6s
h la fin de 1963 et au d6but de 1964.

L'appellante, une compagnie d'assurance, a
pass6 un contrat d'assurance de responsabilit6
publique et gdnbrale avec 1'intimbe le 21 janvier
1963. Ce contrat a 6t6 en vigueur h toutes les
6poques pertinentes et, par un avenant sur les
dommages mat6riels, I'appelante, entre autres
choses, a convenu de:

[TRADUCTION] PAYER au nom de I'assur6 toutes
les sommes que l'assure sera tenu de payer en raison
de la responsabilit6 h lui imposde par la loi ... pour
dommages-intir8ts r6sultant de l'endommagement ou
de la destruction de biens mat6riels la suite d'un
accident survenu pendant la p~riode d'assurance et
la p6riode d'application du pr6sent avenant.
La convention d'assurance 6tait cependant assor-
tie de certaines exclusions dont deux sont perti-
nentes. La premibre se trouve dans les exclusions
de la police gdnirale:
[TRADUCTION] La pr6sente police ne s'applique, ne
s'6tend et n'assure de couverture A aucune r6clama-
tion survenant ou existant en raison de l'une des
activit6s suivantes: ...
4.B. Des travaux de construction, d'installation ou

de r6paration de l'assur6 pour un autre aprbs
la fin ou I'abandon de ces travaux.

La seconde exclusion, qui se trouve dans les
avenants 1 et 2, limite A $10,000 l'obligation de
1'assureur A l'6gard de r6clamations pour 1'endom-
magement, la destruction ou la perte d'usage de:
[TRADUCTION] Tout (a) bien immeuble, terrain,
ouvrage, bitiment ou structure ou (b) de tout fil,
conduite, tuyau, conduit principal, puits, 6gout,
tunnel ou de tout dispositif s'y rattachant, si le dom-
mage ou la destruction est caus6 par la vibration, le
d6placement, I'6tayement, la reprise en sous-oeuvre,
la sur6l6vation, la reconstruction ou la d6molition
de tout batiment, structure ou support ou par des
travaux d'excavation, le percement de tunnels ou
par un autre ouvrage sous terre ou sous l'eau.

Au cours de la p6riode d'application de la
police, l'intim6e dirigeait une entreprise de battage
de pieux dans la province de l'Ontario; le 11
novembre 1963, elle passa un contrat avec Louis
Donolo (Ontario) Limited pour le battage de
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driving of steel sheet piles in a cofferdam which
the latter company was constructing in order to
enable it to excavate an area at the Greenway
Pollution Centre at London, Ontario. Under the
contract the respondent was to supply the labour,
equipment and other materials required for the
driving of the piles. The contractor, Donolo, was
to supply the piles. The contract provided for a
lump sum payment by Donolo to the respondent
and final payment under the agreement was to be
made within 37 days after completion of the work
and acceptance thereof by Donolo and the archi-
tect or engineer on the job, and upon presentation
of a completion certificate issued by the architect
or engineer.

On December 15, 1963, the respondent moved
its men, equipment and supplies onto the job site
and commenced construction operations. The
work force was made up of six or seven men,
together with a foreman. There was also consid-
erable amounts of heavy equipment. A vibrating
pile hammer and several generators were added
later.

The actual construction to be carried out by
the respondent was simply the driving of the steel
sheet piles into the ground to specified depths in
an interlocking pattern, and, so far as could be
ascertained from a surface inspection, the piles
had been properly driven to the prescribed depths
by January 29th. On that date the respondent
withdrew all its men and equipment from the site.

Two days later, on January 31, 1964, the re-
spondent submitted its account to Donolo for the
full amount of the contract price, plus certain
extras, less the 20 per cent statutory holdback re-
quired by The Mechanics Lien Act, R.S.O. 1960,
c. 233, as amended. The account contained the
following reference caption:

Install & Complete Sheet Pile Cofferdam at
West End Sewage Plant-London, Ontario.

After the respondent's men had vacated the job
site, the actual excavation for the sewage plant
was commenced. While this work was proceeding
between February 5th and February 26th, the
respondent's superintendent and its secretary-
treasurer made several trips to the site to inspect
the piles. During this time the respondent, how-

palplanches d'acier dans un batardeau que cette
dernibre compagnie construisait afin de pouvoir
creuser & un certain endroit au Greenway Pollu-
tion Centre A London (Ontario). En vertu du
contrat, l'intim6e devait fournir la main-d'euvre,
I'6quipement et les autres matiriaux requis pour
le battage des palplanches. L'entrepreneur, Do-
nolo, devait fournir les palplanches. Le contrat
stipulait qu'il devait payer une somme forfaitaire
a l'intimbe et, en vertu de la convention, le paie-
ment final devait 8tre fait dans les 37 jours
suivant la fin des travaux et leur r6ception par
Donolo et par l'architecte ou l'ing6nieur du chan-
tier, et sur pr6sentation du certificat d'ex6cution
d6livr6 par l'architecte ou l'ing6nieur.

Le 15 dicembre 1963, l'intim6e a amen6 ses
employ6s, son 6quipement et ses mat6riaux sur
le chantier et a commenc6 les travaux de con-
struction. La main-d'oeuvre 6tait form6e de six ou
sept hommes et d'un contremaitre. Il y avait
aussi beaucoup d'6quipement lourd. Plus tard,
un marteau tr6pideur et plusieurs g6n6ratrices
furent ajoutds.

En fait, le travail de construction de l'intim6e
consistait simplement A enfoncer les palplanches
d'acier dans le sol A une profondeur d6terminde en
les emboitant les unes dans les autres, et, autant
qu'on a pu le v6rifier par un examen de surface,
les palplanches avaient 6t6 correctement enfon-
c6es aux profondeurs prescrites le 29 janvier. Le
m~me jour, l'intim6e quittait les lieux avec ses
hommes et son 6quipement.

Deux jours plus tard, le 31 janvier 1964,
l'intimbe a pr6sent6 a Donolo un 6tat de compte
pour le montant total du prix forfaitaire, plus
certains suppl6ments, moins la retenue statutaire
de 20 pour cent requise par le Mechanics Lien
Act, S.R.O. 1960, c. 233, tel que modifi6. Voici
l'en-t6te de cet 6tat de compte:

[TRADUCTION] Installation et parachve-
ment du batardeau de palplanches au West
End Sewage Plant-London (Ontario)

Aprbs que les employds de l'intim6e eurent
quitt6 le chantier, 1'excavation proprement dite
pour l'usine d'6puration des eaux commenga.
Au cours de ces operations, soit entre le 5 et le
26 f6vrier, le surintendant et le secr6taire-tr6so-
rier de l'intim6e se sont rendus A plusieurs
reprises sur le chantier pour examiner les palplan-
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ever, maintained no men at the site nor did it
carry on any further work in relation to the piles.
In fact, when minor repairs were required on
February 17th to close a small seam which had
developed between the piles, the necessary repairs
were made by the main contractor, Donolo, and
the cost of these repairs was charged back to the
respondent.

Shortly before March 4, 1964, the respondent
received Donolo's cheque in payment of its Janu-
ary 31st account minus the 20 per cent holdback
and the cost of the minor repairs. Payment was
made although no completion certificate had been
given by the architect or engineer.

On March 5th what is described as a "blow-in"
occurred at one of the corners of the cofferdam.
The wall of the dam gave way at some point in
the corner and large quantities of sand, soil and
water extruded into the coffer causing very sub-
stantial damage. This damage lead Louis Donolo
(Ontario) Limited to institute an action against
the respondent.

After trial, judgment was awarded on Decem-
ber 5, 1966, against the respondent in the sum
of $45,416.99 and costs subsequently taxed at
$6,347.02. The trial of the action was before
Morand J. who in his reasons made a finding that
there was a gap in the piles as driven by the re-
spondent, which gap was the responsibility of the
respondent and which gap was the cause of the
accident. In the face of a request by the respondent
that the appellant take over the defence of this
action pursuant to the terms of the general public
liability policy, the appellant denied liability under
the contract and refused to defend the action. The
respondent therefore commenced this action on
the contract of insurance claiming damages in the
amount paid to Donolo as a result of that action,
and in addition claiming expenses incurred by it
in the defence of that action. The appellant sought
to avoid liability on three main grounds:

(a) There was no "accident" within the terms of
the policy;

ches. Cependant, h ce moment-lA, 1'intim6e n'a-
vait aucun employ6 sur le chantier et elle n'a pas
fait d'autres travaux ayant trait aux palplanches.
En fait, lorsque des r6parations mineures se
sont r6v6l6es n6cessaires le 17 f6vrier pour fer-
mer une petite fissure qui s'6tait form6e entre les
palplanches, I'entrepreneur principal, Donolo, a
fait lui-mime les r6parations qui s'imposaient
et il a ensuite d6bit6 l'intimbe du cofit des r6pa-
rations.

Peu de temps avant le 4 mars 1964, l'intim6e
a regu le cheque de Donolo en paiement de son
6tat de compte du 31 janvier, moins la retenue
de 20 pour cent et le cott des rdparations mineu-
res. Le paiement a 6t6 fait sans que l'architecte
ou l'ing6nieur n'ait d6livr6 de certificat d'ex6-
cution.

Le 5 mars, il s'est produit ce qu'on a d6crit
comme cune implosion> dans un des coins du
batardeau. Le mur a c6d6 A un certain endroit
dans le coin et une grande quantit6 de sable, de
terre et d'eau a pin6tr6 dans le caisson ce qui a
caus6 des dommages trbs 6tendus. Ces dommages
ont amend Louis Donolo (Ontario) Limited A in-
tenter une action contre l'intimbe.

Apris le procks, l'intimbe a 6t6 condamn6e, le
5 dicembre 1966, A payer des dommages-int6-
rfts de $45,416.99 et des d6pens par la suite
fix6s A $6,347.02. Le Juge Morand a pr6sid6 le
procks et a conclu dans ses motifs qu'il y avait
un vide entre les palplanches enfonc6es par l'in-
timde et que l'intimde 6tait responsable de ce
vide qui 6tait la cause de l'accident. L'intim6e
ayant demand6 que l'appelante assure la d6fense
h l'action, conform6ment aux conditions de la
police de responsabilit6 publique et g6n6rale, l'ap-
pelante a ni6 qu'elle 6tait li6e par le contrat et
elle a refus6 d'assurer la d6fense a l'action. L'in-
tim6e a donc intent6 la prdsente action sur le
contrat d'assurance; elle r6clame des dommages-
intirits correspondant au montant qu'elle a d6
payer A Donolo par suite de la premibre action
et elle r6clame de plus les frais qu'elle y a enga-
g6s A titre de d6fenderesse. L'appelante a cherch6
A 6carter toute obligation en se fondant sur trois
moyens principaux:

[TRADUCTION] (a) Il n'y a eu aucun aaccidents
aux termes de la police-
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(b) any damages occasioned were caused by
"work below the surface of the ground" and lia-
bility was limited; and,
(c) the damages complained of arose out of con-
struction operations of the insured for another
after such operations had been completed.

At the trial of the action, Thompson J. assessed
the respondent's damages at $66,275.45, but
dismissed the claim. Although he concluded that
the "blow-in" was an accident within the mean-
ing of the policy; that the damages did arise out
of that accident; and that the limitation of liability
clause did not apply under the circumstances dis-
closed by the evidence, he was of the view that
the respondent's claim failed since the construc-
tion operations undertaken by the respondent had
been completed and therefore the general ex-
clusionary clause applied.

The respondent's appeal was allowed. In a
unanimous decision, the reasons for which were
written by Jessup J. A., it was held that neither
of the two exclusions in the policy earlier quoted
were applicable to the facts of the situation. In
particular, as regards the general exclusionary
clause, the Court of Appeal held that the opera-
tions of the insured were not completed as long
as it retained the subjective intension to return
to the job site to remedy any defects which it
might be required to do by virtue of its contrac-
tual responsibilities to Donolo. The trial judge's
finding that the damage was caused by an "acci-
dent" within the meaning of the policy was not
disturbed and it is not in question now.

The arguments raised in this Court were
directed at Jessup J.A.'s findings on the com-
pletion question. Counsel relied strongly on the
decision of the Court of Appeal for British
Columbia in Baynes Manning (Alberta) Ltd. v.
Employers Liability Assurance Corp. Ltd. 2 The
facts there are remarkably similar to those in
the case at bar. The plaintiff contracted to
construct a waterworks and sewerage system for
the Town of Forest Lawn by December 31, 1955,
and completion was made on December 23, 1955.
The system was put into operation that day. Be-
cause of leaks, however, additional work was
required in the spring of the next year and the

2 [1956-60] I.L.R. 814.

(b) tous les dommages ont 6t6 caus6s par <un

ouvrage sous terreD et la responsabilit6 6tait alors
limit6e; et,
(c) les dommages all6gu6s ont r6sult6 de travaux
de construction de I'assur6 pour un autre, apris
l'achivement de ces travaux.

En premibre instance, le Juge Thompson a
6valu6 les dommages de l'intim6e A $66,275.45,
mais il a rejet6 1'action. Bien qu'il ait conclu que
«l'implosions 6tait un accident aux termes de la
police, que les dommages avaient bien r6sult6 de
cet accident et que la clause de limitation de
responsabilit6 ne s'appliquait pas dans les cir-
constances divulgu6es par les tdmoignages, il
6tait d'avis que l'action de l'intimbe n'6tait pas
fond6e parce que les travaux de construction
qu'elle avait entrepris 6taient terminds et, par
consdquent, la clause g6n6rale d'exclusion s'appli-
quait.

L'appel de l'intim6e a 6t6 accueilli. Dans un
arrt unanime dont le Juge d'appel Jessup a
r6dig6 les motifs, la Cour d'appel a statu6 qu'au-
cune des deux exclusions de la police pr6cit6e
ne s'appliquait aux faits en cause. En particulier,
relativement A la clause d'exclusion g6ndrale, la
Cour d'appel a conclu que les travaux de 1'assur6e
n'6taient pas terminds tant qu'elle avait 1'inten-
tion subjective de retourner au chantier pour
r6parer tout d6faut qu'elle pourrait 8tre tenue de
r6parer en vertu de son obligation contractuelle
envers Donolo. La conclusion du juge de pre-
mibre instance selon laquelle le dommage r6sul-
tait d'un <accident au sens de la police n'a pas
t6 modifi6e et elle n'est pas en question ici.

Les arguments pr6sent6s en cette Cour por-
taient sur les conclusions du Juge d'appel Jessup
au sujet de la fin des travaux. L'avocat s'est for-
tement appuy6 sur 'arrt de la Cour d'appel de
la Colombie-Britannique dans Baynes Manning
(Alberta) Ltd. v. Employers Liability Assurance
Corp. Ltd.2 La ressemblance entre les faits de
cette derniare affaire et ceux de la pr6sente es-
pbce est remarquable. La demanderesse s'6tait
engag6e A construire un r6seau de distribution
d'eau et d'6gouts dans la ville de Forest Lawn
pour le 31 d6cembre 1955 et les travaux avaient
6t6 terminds le 23 d6cembre 1955. Le r6seau a
commenc6 A fonctionner le mme jour. Cepen-

2 [1956-60] I.L.R. 814.
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time for completion was extended. In August
1957, a section of pipe which had been laid on
July 30, 1955, broke, causing damage and the
plaintiff became obligated to pay the sum of
$1,926.09 in damages. When the plaintiff sought
to be indemnified for this payment under a general
liability policy it carried with the defendant,
liability was denied. The defendant relied on an
exclusion clause framed in almost identical lan-
guage to that here in contention. The clause
provided:

1.. .. Sec. N.-1 of this policy . .. shall not cover
the liability for claims arising out of ...

(b) Construction, installation or repair operations
of the assured for another away from the prem-
ises of the assured after such operations have
been completed or abandoned ...

(The emphasis is my own).

The plaintiff's claim was allowed at trial but
dismissed on appeal. Counsel for the plaintiff,
although it was admitted that the actual construc-
tion had been completed, relied upon the plain-
tiff's legal obligation to maintain the works in
perfect order and repair to restrict the applica-
tion of the exclusionary clause. The plaintiff's
contention amounted to a submission that as long
as "contractual obligations" existed under the
construction contract, it could be said that "con-
struction operations" had not been completed.
Davey J. A. (as he then was) rejected this
argument in language which to me is particu-
larly apposite to the case before this Court:

The words 'construction operations' mean actual
work, not a legal relationship between the insured
and a third person that may or may not require
work to be done.

To conclude, as did the Court of Appeal for
Ontario, that "construction operations" are in-
complete simply because the insured has the
intention to remedy any defects which become
apparent even though all men and equipment
have been removed from the job site, is to con-
fuse the question of the legal relationship between

dant, au printemps de 1'ann6e suivante, des fuites
ont n6cessit6 d'autres travaux et le d6lai pour
la fin des travaux a 6t6 prorog6. En aofit 1957,
un trongon de tuyau qui avait 6t6 pos6 le 30
juillet 1955 s'est bris6 et la demanderesse a 6t6
tenue de payer la somme de $1,926.09 en dom-
mages-int6rits. Lorsque la demanderesse a de-
mand6 d'8tre indemnisbe pour ce paiement en
vertu d'une police de responsabilit6 g6ndrale
qu'elle tenait de la d6fenderesse, cette dernibre
a refus6 d'indemniser en se fondant sur une clause
d'exclusion dont les termes 6taient presque iden-
tiques A ceux de la pr6sente esphce. La clause sti-
pulait ce qui suit:

[TRADUCTION] 1. . article N.-1 de la pr6sente
police . . . ne s'6tend pas A la responsabilit6 pour
r6clamations r6sultant ...

(b) de travaux de construction, d'installation ou
de rdparation de l'assur6 pour un autre hors de
l'6tablissement de l'assur6 apr~s la fin ou l'abandon
de ces travaux ...

(Les italiques sont de moi)

L'action de la demanderesse a 6t6 accueillie en
premi&re instance mais elle a 6t6 rejet6e en appel.
Bien qu'il ait 6t6 reconnu que la construction
proprement dite avait 6t6 termin6e, I'avocat de la
demanderesse a invoqu6 l'obligation 16gale de la
demanderesse de tenir les ouvrages en parfait
6tat pour restreindre I'application de la clause
d'exclusion. La pr6tention de la demanderesse
revenait h alliguer que des travaux de construc-
tion> n'6taient pas termin6s tant que <<des obli-
gations contractuelles> subsistaient en vertu du
contrat de construction. Le Juge d'appel Davey
(alors juge puin6) a rejet6 cette allegation en
des termes qui me paraissent s'appliquer parti-
culibrement h l'affaire dont cette Cour est saisie:

[TRADUCTION] L'expression <travaux de construc-
tions signifie le travail proprement dit et non un
rapport juridique entre l'assur6 et un tiers pouvant
exiger ou non qu'un certain travail soit fait.

En concluant, comme l'a fait la Cour d'appel
de l'Ontario, que <es travaux de construction> ne
sont pas terminds pour la simple raison que l'assu-
rde a l'intention de r6parer tout d6faut qui devient
apparent bien que toute la main-d'ceuvre et tout
l'6quipement aient 6t6 retir6s du chantier, on
confond la question du rapport juridique entre
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the insured and a third person which might or
might not have required work to be done in the
future with the question of the actual perform-
ance of the work itself. Here it was clear that
the actual work or "construction operation" in
which the respondent was involved was the
sinking of piles in an interlocking pattern to
specified depths. This "operation" was "com-
pleted" by January 29, 1964, and it was out of
this operation, negligently performed, that the
respondent's claim arose.

Accordingly, on the clear wording of the
general exclusion clause and for the reasons
above given, the respondent's claim must fail.
I would therefore allow this appeal with costs
in this Court and in the Court of Appeal, and
restore the judgment of the trial judge.

Appeal allowed with costs.

Solicitors for the defendant, appellant: Mac-
Millan, Rooke, Avery and Forbes, Toronto.

Solicitors for the plaintiff, respondent: Mc-
Carthy & McCarthy, Toronto.

Quebec Telephone Appellant;

and

The Bell Telephone Company of Canada
Respondent;

and

The Attorney General of the Province
of Quebec and the Attorney General of
Canada Intervenants.

1971: February 1, 2, 3; 1971: April 5.

Present: Fauteux C.J. and Abbott, Martland, Jud-
son, Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Declinatory exception-Injunction-Jurisdiction-
Public utilities-Contiguous provincial and interpro-
vincial telephone systems-Inter-system long dis-
tance calls-New tariff announced by interprovincial
system-Tariff approved by Canadian Transport
Commission-Jurisdiction of Superior Court to grant
injunction.

I'assur6e et un tiers pouvant exiger ou non qu'un
certain travail soit fait h 'avenir, avec la question
de l'exdcution proprement dite du travail lui-
m~me. II est clair en l'espice que le travail pro-
prement dit ou <de travail de construction> dont
l'intim6e devait s'acquitter, consistait A enfoncer
des palplanches A des profondeurs d6termin6es de
fagon qu'elles s'emboitent les unes dans les au-
tres. Ce <travail> a 6t6 <termin6> le 29 janvier
1964 et c'est ce mme travail, accompli avec
n6gligence, qui a donn6 lieu & la demande d'in-
demnit6 de l'intim6e.

Par cons6quent, compte tenu de l'6nonc6 sans
6quivoque de la clause g6n6rale d'exclusion et
des motifs susmentionn6s, il n'y a pas lieu de
faire droit h la demande de l'intim6e. Je suis
donc d'avis d'accueillir l'appel avec d6pens en
cette Cour et en Cour d'appel et de r6tablir le
jugement de premiere instance.

Appel accueilli avec ddpens.

Procureurs de la ddfenderesse, appelante: Mac-
Millan, Rooke, Avery et Forbes, Toronto.

Procureurs de la demanderesse, intimde: Mc-
Carthy & McCarthy, Toronto.

Quebec Tfliphone Appelante;

et

La Compagnie de Telephone Bell du Canada
Intimee;

et

Le Procureur g6ndral de la Province de
Quebec et le Procureur g6ndral du Canada
Intervenants.

1971: les 1", 2 et 3 f6vrier; 1971: le 5 avril.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Exception ddclinatoire-Injonction-Compitence
-Services publics-Riseaux tiliphoniques provincial
et interprovincial contigus-Appels interurbains en-
tre riseaux-Nouveau tarif annonc par le rdseau
interprovincial-Tarif approuvi par la Commission
canadienne des transports--Compitence de la Cour
supdrieure pour accorder une injonction.
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The appellant operates a provincial telephone sys-
tem and the respondent, an interprovincial one. The
two systems are contiguous. To provide full long
distance service, the two systems are interconnected.
Six traffic agreements were made to define the con-
ditions governing the interconnections and their use
thereof. The appellant cancelled the four contracts
which provided for automatic application of the re-
spondent's rates. Traffic interchange remained unaf-
fected. In 1968, the Canadian Transport Commis-
sion, which has jurisdiction over the respondent's
rates, authorized the latter to put into force a new
tariff involving substantial reductions for long dis-
tance calls. The appellant applied to the Superior
Court for an injunction to prevent the respondent
from putting that tariff into effect. The respondent
filed a declinatory exception, challenging the juris-
diction of the Superior Court and praying that the
petition for injunction be dismissed. The exception
was dismissed by the trial judge, but his decision was
reversed by a majority judgment in the Court of
Appeal. That Court granted leave to appeal to this
Court.

Held (Abbott, Martland, Judson and Ritchie JJ.
dissenting): The appeal should be allowed.

Per Fauteux C.J. and Hall and Pigeon JJ.: The
appellant's contention was that the new tariff was not
of itself nor by virtue of the Commission's approval
applicable to inter-system long distance calls and that
the rates for those calls wholly remained as pre-
viously established until altered by agreement. That
issue, which was in no way a challenge against the
implementation of the respondent's tariff over its sys-
tem, is a subject-matter within the jurisdiction of the
Superior Court. There was clearly a dispute between
the parties as to the rate applicable. The Superior
Courts have general jurisdiction over all matters
except when by Statute this jurisdiction has been
taken away. Section 53(9) of the Railway Act can-
not be considered as depriving a Superior Court of
the jurisdiction to hear a case in which the extent of
the jurisdiction of the Commission or the effect of
its decision is in question. On the contrary, such pro-
visions have always been construed as preserving to
the Superior Courts the jurisdiction to determine the
scope of the authority of the board that made the
decision, and this determination has always been
made on the merits.

Per Fauteux C.J. and Hall, Spence and Laskin JJ.:
The declinatory exception should be dismissed.
There is an issue between the two companies as to

L'appelante exploite un r6seau t616phonique pro-
vincial et l'intim6e, un r6seau interprovincial. Les
deux r6seaux sont contigus. Pour assurer un service
complet d'appels interurbains les deux r6seaux sont
reli6s. Six contrats de trafic ont 6t6 conclus pour
d6terminer les conditions r6gissant les raccordements
et leur utilisation. L'appelante a annul6 les quatre
contrats qui stipulaient I'application automatique
des tarifs de l'intimbe. L'6change de trafic n'a pas
6t6 interrompu. En 1968, la Commission canadienne
des transports, qui a comp6tence sur les taux de
l'intimde, a donn6 A cette dernikre l'autorisation de
mettre en vigueur un nouveau tarif comportant une
r6duction substantielle pour les appels interurbains.
L'appelante a demand6 a la Cour supdrieure une
injonction aux fins d'empicher l'intimbe de mettre
en vigueur ce tarif. L'intim6e produisit une excep-
tion d6clinatoire contestant la comp6tence de la
Cour sup6rieure et concluant au rejet de la requ&te
en injonction. Le juge de premiere instance a rejet6
l'exception, mais un jugement majoritaire de la Cour
d'appel a infirm6 ce jugement. La Cour d'appel a
accord6 la permission d'appeler A cette Cour.

Arrit: L'appel doit 6tre accueilli, les Juges
Abbott, Martland, Judson et Ritchie 6tant dissi-
dents.

Le Juge en Chef Fauteux et les Juges Hall et
Pigeon: L'appelante pr6tend que le nouveau tarif
ne pouvait &re appliqu6, ni de lui-m8me ni de par
l'approbation de la Commission, aux appels inter-
urbains entre r6seaux, et que les tarifs aff6rents A
ces appels restaient inchang6s jusqu'a ce qu'ils
soient modifi6s par une entente. Cette pr6tention qui
n'est pas la contestation de la mise en application
du tarif de l'intimbe sur son propre rbseau, est de la
comp6tence de la Cour sup6rieure. Il y avait claire-
ment litige entre les parties quant au tarif
applicable. Les cours supbrieures jouissent d'une com-
p6tence g6n6rale en toutes matibres sauf quand une
loi la leur enlbve. On ne peut pas consid6rer que
I'art. 53(9) de la Loi sur les chemins de fer enlive
A une Cour sup~rieure le pouvoir d'entendre une
affaire oii 6tait contest6e l'6tendue des pouvoirs de
la Commission ou l'effet de ses d6cisions. Au con-
traire, on a toujours interpr6t6 les dispositions de ce
genre comme r6servant A la comp6tence des cours
sup~rieures l'appr6ciation de 1'6tendue des pouvoirs
de l'organisme qui avait rendu la d6cision, et une
telle appreciation a toujours 6t6 faite au moment
oi I'affaire 6tait jug6e au fond.

Le Juge en Chef Fauteux et les Juges Hall, Spence
et Laskin: L'exception d6clinatoire doit Stre rejet6e.
Il y a contestation entre les deux compagnies quant
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the proper construction of the two outstanding con-
tracts, and also as to the existence of a quasi-
contractual obligation stemming from the negotia-
tions between them following the cancellation of the
four contracts. The Quebec Superior Court is, ini-
tially at least, a competent tribunal to pass on these
issues.

Per Abbott, Martland, Judson and Ritchie JJ.,
dissenting: An injunction which would prevent, in
respect of interurban calls between the two systems,
the application of the rates determined by the Cana-
dian Transport Commission would preclude the re-
spondent from applying those rates on its own sys-
tem. The rates to be charged in respect of calls
carried by the respondent's system must and can
only be fixed by the Commission. Such an injunction
would therefore be enjoining the performance of a
legal duty, which is something for which an injunc-
tion order cannot be granted. In these proceedings
the appellant asks the Superior Court to order re-
spondent not to put into force a tariff of rates
approved by the Commission for application on all
of the respondent's network. The Superior Court had
no jurisdiction to grant an injunction in the terms
asked for.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of
Quebec', reversing a judgment of Martel J. which
had dismissed a declinatory exception. Appeal
allowed, Abbott, Martland, Judson and Ritchie JJ.
dissenting.

Jules Deschines, Q.C., for the appellant.

Ernest Saunders, Q.C., and Paul Hurtubise, for
the respondent.

Gaston Pouliot, Q.C., for the Attorney General
of Quebec.

Paul Ollivier, Q.C., for the Attorney General
of Canada.

Fauteux C.J. and Hall J. concurred with the
judgment delivered by

PIGEON J.-Appellant operates a telephone
system located wholly within the Province of
Quebec. Its operations are under the control of
the Quebec Public Service Board.

Respondent operates a telephone system in
several provinces, mainly in Ontario and Quebec.

'[1970] C.A. 784, 13 D.L.R. (3d) 192.

l 1'in'terpr6tation donner aux deux contrats en
vigueur, et quant h l'existence d'une obligation
quasi-contractuelle d6coulant des n6gociations inter-
venues entre les parties & la suite de la r6siliation
des quatre contrats. La Cour sup6rieure est, au d6-
but du moins, comp6tente pour disposer de ces
questions.

Les Juges Abbott, Martland, Judson et Ritchie,
dissidents: Une injonction destin~e h empicher
l'application aux appels interurbains entre les deux
r6seaux des taux d6terminds par la Commission
canadienne des transports mettrait l'intim6e dans
l'impossibilit6 d'appliquer ceux-ci sur son propre
r6seau. Les taux exigibles pour les appels achemin6s
sur le r6seau de l'intim6e doivent et ne peuvent tre
fix6s que par la Commission. Une telle injonction
interdirait donc l'ex6cution d'un obligation 16gale, et
il ne peut 8tre accord6 d'injonction dans un tel cas.
Dans ces proc6dures, I'appelante a demand6 h la
Cour sup6rieure d'ordonner A l'intim6e de ne pas
mettre en vigueur un tarif approuv6 par la Com-
mission et applicable A tout le r6seau de l'intim6e. La
Cour supbrieure n'6tait pas comp6tente pour accorder
une injonction aux conditions demand6es.

APPEL d'un jugement de la Cour du banc
de la reine, province de Qu6becl, infirmant un
jugement du Juge Martel qui avait rejet6 une
exception d6clinatoire. Appel accueilli, les
Juges Abbott, Martland, Judson et Ritchie 6tant
dissidents.

Jules Deschines, c.r., pour l'appelante.

Ernest Saunders, c.r., et Paul Hurtubise, pour
l'intim6e.

Gaston Pouliot, c.r., pour le procureur g6n6ral
de Qu6bec.

Paul Ollivier, c.r., pour le procureur g6ndral
du Canada.

Le Juge en Chef Fauteux et le Juge Hall sous-
crivent au jugement rendu par

LE JUGE PIGEON-L'appelante exploite un
r6seau tbliphonique entibrement situ6 dans la
Province de Qu6bec. Ses services sont soumis au
contr6le de la R6gie des services publics du
Qu6bec.

L'intim6e exploite un r6seau t6l6phonique dans
plusieurs provinces, mais surtout en Ontario et

'[1970] C.A. 784, 13 D.L.R. (3d) 192.
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It is accordingly under the authority of the
Canadian Transport Commission.

To provide full long distance service, the two
systems are interconnected. Traffic agreements
were made to define the conditions governing the
interconnections and the use thereof. Each agree-
ment applied to a specified part of appellant's
system and was duly approved by both regulatory
authorities. The first four provided as follows
with respect to tolls:

[TRANSLATION] The tolls for all calls carried under
this agreement shall be in conformity with the
rates and regulations which Bell shall from time to
time, . . .
In the last two, dated June 2, 1966, the provision
for tolls was as follows:
[TRANSLATION] The tolls for all calls carried under
this agreement shall be in conformity with the rates
and regulations which the companies shall from time
to time adopt with the approval of their regulatory
bodies, ....

All the traffic agreements provided for the di-
vision between the two companies of the amounts
collected on calls in proportion to the distance
they are carried over each system between rate
centres. In many cases provision was made for a
supplement ("other line rate") to be added to
the regular long distance rate, for Quebec-Tele-
phone's exclusive benefit.

The traffic agreements were all subject to can-
cellation by sixty-day notice in writing. By letters
dated December 18, 1967, appellant cancelled
the four contracts which provided for automatic
application of Bell Canada's rates. Traffic inter-
change remained unaffected.

At the end of May 1968, Bell Canada made
an application to the Canadian Transport Com-
mission seeking authority to put into force a new
tariff involving substantial reductions for long dis-
tance calls. This was granted. On July 2, 1968,
a message was sent to Quebec-Telephone includ-
ing the following paragraph:

As has been made clear to Quebec-Telephone for a
number of months, Bell Canada will institute the re-
vised message toll rates on July 7, 1968. The existing
"other line" schedule will continue to be applied.

au Qu6bec. Par cons6quent, elle est soumise au
contr6le de la Commission canadienne des trans-
ports.

Pour assurer un service complet d'appels inter-
urbains les deux r6seaux sont reli6s. Des contrats
de trafic ont 6t6 conclus pour d6terminer les con-
ditions r6gissant les raccordements et leur utilisa-
tion. Chaque contrat s'applique a un secteur d6-
termin6 du r6seau de l'appelante et a 6t6 dfiment
approuv6 par les deux organismes de contr6le.
Les quatre premiers contrats pr6voient ce qui suit
relativement aux tarifs:
Le tarif de toute communication transmise en vertu
des pr6sentes devra 8tre conforme aux taux et rigle-
ments que la Compagnie Bell adoptera de temps A
autre, ....

Dans les deux derniers, en date du 2 juin 1966,
la disposition relative aux tarifs est la suivante:
Le tarif de toute communication transmise en vertu
des pr6sentes devra 8tre conforme aux taux et r~gle-
ments que les compagnies adopteront de temps A
autre avec l'approbation des organismes les r6gis-
sant,...

Tous les contrats de trafic pr6voient le partage
entre les deux compagnies des montants pergus
pour les appels, proportionnellement A la distance
sur laquelle ils sont achemin6s par chaque r6seau
entre les centres tarifaires. Dans plusieurs cas,
une disposition pr6voit un suppl6ment (qtarif
d'autre ligne>) ajout6 au tarif r6gulier des appels
interurbains h l'avantage exclusif de Qu6bec-
T616phone.

Les contrats de trafic sont tous rdsiliables sur
pr6avis 6crit de soixante jours. Par des lettres en
date du 18 d6cembre 1967, I'appelante a annuld
les quatre contrats qui stipulent I'application auto-
matique des tarifs de Bell Canada. L'6change de
trafic n'a pas 6t6 interrompu.

A la fin du mois de mai 1968, Bell Canada a
demand6 A la Commission canadienne des trans-
ports l'autorisation de mettre en vigueur un nou-
veau tarif comportant une r6duction substantielle
pour les appels interurbains, ce qui lui a 6
accord6. Le 2 juillet 1968, elle a envoy6 a
Qu6bec-T616phone un message contenant l'alinia
suivant:
[TRADUCTION] Comme Qu6bec-T616phone le sait
depuis quelques mois, Bell Canada appliquera le
tarif interurbain revis6 le 7 juillet 1968. Le tarif
<d'autre ligneD existant restera en vigueur.
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In the light of previous communications and
of instructions issued to toll chief operators in-
cluding those of Quebec-Telephone, the latter
read this as meaning that Bell Canada intended to
fully apply its new tariff to all calls billed by it
even when carried partly over the other system,
subject only to the addition of "other line"
charges.

On July 4, 1968, Quebec-Telephone instituted
proceedings in the Superior Court by way of
petition for an injunction. This petition alleged in
substance the facts above stated, set forth the
contention that the tariff approved by the Cana-
dian Transport Commission was applicable solely
to long distance calls within the Bell Canada
system but that the latter intended to apply it to
calls carried over its system and asserted that this
was in violation of the two subsisting agreements
and also of the orders of the Public Service Board
governing tolls for the use of its system in carry-
ing long distance calls. In this respect, it seems
convenient to quote the following paragraphs
of the petition:

[TRANSLATION] 16. Further, respondent recently
had a new rate schedule for long distance calls within
its system approved by the Canadian Transport
Commission, and published on May 27, 1968;
17. It now appears that respondent intends, by a
veritable power play, to force this new rate schedule
on petitioner from midnight of July 6-7, 1968;

20. This unilateral decision by respondent consti-
tutes a direct violation of clause 6, quoted in para-
graph 12 hereof, of the two contracts currently in
force between the parties;
21. This unilateral decision by respondent is in
direct conflict with the orders of the Quebec Public
Service Board, which alone fix the rates governing
the use of petitioner's system for carrying long dis-
tance calls;

A restraining order was sought in the following
terms:
[TRANSLATION] ... to order the respondent to sus-
pend, until a decision has been rendered on this
petition, the proposed application at midnight of
July 6-7, 1968, between petitioner's system and that

A la lumibre des communications antdrieures
et des directives dilivrdes aux t6l6phonistes en
chef des services interurbains, y compris ceux de
Qu6bec-T616phone, cette dernibre a d6duit que
Bell Canada avait 1'intention d'appliquer int6grale-
ment son nouveau tarif h tous les appels factur6s
par elle, m~me lorsqu'ils ont 6t6 transmis en
partie sur l'autre r6seau, sous r6serve seulement
des frais ed'autre ligne>.

Le 4 juillet 1968, Qu6bec-T616phone a entam6
des proc6dures en Cour sup6rieure par voie de
requate en injonction. Dans cette requ~te, elle
relate en substance les faits pr6cit6s, soutient que
le tarif approuv6 par la Commission canadienne
des transports s'applique seulement aux appels
interurbains A l'int6rieur du r6seau de Bell
Canada mais que cette dernibre a l'intention de
l'appliquer aux appels transmis sur son r6seau, et
affirme que cela va h l'encontre des deux contrats
pr6sentement en vigueur et des ordonnances de la
R6gie des services publics visant les tarifs r6gissant
I'utilisation du r6seau de la requ6rante pour l'ache-
minement des appels interurbains. A cet 6gard, il
semble i propos de citer les paragraphes suivants
de la requite:

16. De plus, l'intimbe a fait r6cemment approuver
par la Commission Canadienne des Transports un
nouveau tarif pour appels interurbains int6rieurs i
son r6seau, qu'elle a publi6 le 27 mai 1968;
17. II appert maintenant que l'Intimbe, par un v6ri-
table coup de force, pr6tend imposer ce nouveau
tarif A la Requdrante h compter de minuit dans la
nuit du 6 au 7 juillet 1968;

20. Cette d6cision unilat6rale de l'Intim6e constitue
une violation directe de la clause 6, cit6e au para-
graphe 12 des pr6sentes, des deux contrats pr6-
sentement en vigueur entre les parties;
21. Cette d6cision unilatdrale de l'Intim6e entre en
contradiction directe avec les ordonnances de la
R6gie des Services publics de Qubbec qui, seules,
pr6voient les taux r6gissant l'usage du r6seau de la
Requ~rante pour l'acheminement des appels inter-
urbains;

Les conclusions demandent une injonction dans
les termes suivants:
... enjoindre a l'Intimde de surseoir, jusqu'A ad-
judication sur la pr6sente requate, h la mise en
vigueur, annonc6e pour minuit dans la nuit du 6 au
7 juillet 1968, entre le r6seau de la Requirante et
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of respondent, of the rate schedule published by re-
spondent on May 27, 1968, and applicable to long
distance telephone calls;

The parties appeared before a judge the follow-
ing day, July 5, 1968, a witness was heard and
exhibits filed. An interim injunction was refused
and the application for an interlocutory injunction
was postponed to July 11. In the interval, Bell
Canada filed a declinatory exception challenging
the jurisdiction of the Superior Court and praying
that the petition for injunction be dismissed. The
declinatory exception was heard on the evidence
previously given. It was dismissed by Martel J.
but on appeal', this decision was reversed,
Rivard J. dissenting. Leave to appeal to this
Court was given by the Court of Appeal.

It is said in Bell Canada's factum that "the
jurisdiction to order respondent not to put into
force rates approved by the Commission is a juris-
diction exclusive to the Commission". The fallacy
in this statement is the implication that the object
of Quebec-Telephone's proceedings is to prohibit
Bell Canada from putting into force rates ap-
proved by the Commission in respect of calls to
which those rates are applicable by virtue of the
Commission's approval. In other words, the con-
tention is that Quebec-Telephone seeks to prevent
Bell Canada from complying with its legal duty
of acting upon a tariff approved by the Commis-
sion. But that is precisely what Quebec-Telephone
is not asking. When the prayer of the petition is
read with the allegations thereof, especially those
above quoted, it is clear that Quebec-Telephone's
contention is that the tariff approved by the Com-
mission is, of itself, applicable only to long dis-
tance calls within Bell Canada's system ("appels
interurbains intirieurs A son rdseau"). The com-
plaint is that Bell Canada intends to apply this
tariff to long distance calls to which it does not
apply as approved, namely to calls carried partly
over Quebec-Telephone system ("entre le r6-
seau de la requdrante et celui de l'intim6e").

celui de l'Intim6e, du tarif publi6 par l'Intim6e le 27
mai 1968 et applicable aux appels t6l6phoniques in-
terurbains;

Les parties comparurent devant un juge le
lendemain, 5 juillet 1968; un t6moin fut entendu
et des pi&ces produites. Une injonction provisoire
fut refus6e et la demande d'injonction interlocu-
toire remise au 11 juillet. Dans l'intervalle, Bell
Canada produisit une exception d6clinatoire con-
testant la comp6tence de la Cour supdrieure et
concluant au rejet de la requete en injonction.
L'exception d6clinatoire fut plaid6e sur la base
des t6moignages d6ji entendus. Elle fut rejet6e
par M. le Juge Martel, dont le jugement fut port6
en appel et infirm6, M. le Juge Rivard 6tant dissi-
dent. La Cour d'appel a accord6 l'autorisation
d'appeler A cette Cour.

Dans son factum, Bell Canada dit: [TRADUC-
TION] <1e pouvoir d'ordonner A l'intimde de ne
pas mettre en vigueur les tarifs approuv6s par la
Commission appartient exclusivement h la Com-
mission>. La fausset6 de ce raisonnement vient
de ce qu'il implique que les proc6dures prises par
Qu6bec-T616phone ont pour objet d'interdire A
Bell Canada de mettre en vigueur, A l'6gard
d'appels auxquels ils sont applicables de par
I'approbation de la Commission, des tarifs ap-
prouv6s par cette dernibre. En d'autres termes,
on pr6tend que Qu6bec-T616phone tente d'em-
p&cher Bell Canada de remplir son obligation
16gale de se conformer i un tarif approuv6 par
la Commission. Mais c'est I, au contraire, cc que
Qu6bec-T616phone ne demande pas. Si on lit le
dispositif de la requ~te en regard des all6gations
qu'elle contient, surtout de celles qui sont cities
ci-dessus, il est manifeste que la pr6tention de
Qu6bec-T616phone c'est que le tarif approuv6
par la Commission ne s'applique, de lui-m8me,
qu'aux appels interurbains e l'intdrieur du r6seau
de Bell Canada (cappels interurbains intirieurs
A son r6seaui). Elle se plaint de ce que Bell
Canada ait I'intention d'appliquer ce tarif aux
appels interurbains auxquels il n'est pas, suivant
l'approbation donn6e, applicable, c'est-A-dire, les
appels transmis en partie sur le r6seau de Qu6bec-
T616phone (centre le r6seau de la requ6rante et
celui de 1'intimbe>,).

9[1970] C.A. 784, 13 D.L.R. (3d) 192.
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Therefore, the issue before the Superior Court
was in no way a challenge against the implemen-
tation of Bell Canada's tariff over its system.
Quebec-Telephone's contention was and remains
that the new tariff was not of itself nor by virtue
of the Commission's approval applicable to inter-
system long distance calls and that the rates for
those calls wholly remained as previously estab-
lished until altered by agreement, not only the
"existing 'other line' schedule". On the declina-
tory exception, of course, the question is not
whether Quebec-Telephone's contention is well
founded but whether the subject-matter is within
the jurisdiction of the Superior Court.

In the Court of Appeal, the essential part of
the reasons given by Hyde J. for holding that
the Superior Court is without jurisdiction was
as follows:
Apart from their mutual concern for the interests
of the public there was nothing to require the parties
to continue interconnecting service to the areas
covered by the four cancelled contracts (R-5 to
R-8). Bell-Canada could not be required by anybody
other than the Federal Board to provide such ser-
vice at rates other than those approved by it which
means the new tariff approved for midnight of
July 7-8, 1968.

As far as the service to the territories covered by
the two contracts remaining in force (R-10 and
R-13) is concerned clause 6, quoted above, in each
provides that the tariff for calls thereunder shall
"conforme aux taux et r~glements que les com-
pagnies adopteront de temps A autre avec l'approba-
tion des organismes les r6gissant". The Federal
Board has approved the new Bell-Canada rates and
no other body has the right to interfere.

I agree with the statement in Appellant's factum
(p.8) that by the proceedings initiated by Respon-
dent (Quebec-Telephone) the latter is endeavouring
"de fagon indirecte, de soumettre h la Cour Sup-
rieure la question des taux. Or, le problbme des taux
ne peut se r6gler que par une entente mutuelle ou
par le recours h la Commission Canadienne des
Transports".

It will be noted that the reason given to ex-
clude the jurisdiction of the Superior Court is, in
short, that the Canadian Transport Commission
has exclusive jurisdiction over rates for calls

Donc, l'objet du litige en Cour sup6rieure
n'6tait pas la contestation de la mise en applica-
tion du tarif de Bell Canada sur son propre r6-
seau. Qu6bec-T616phone pr6tendait, et pr6tend
toujours, que le nouveau tarif ne pouvait 6tre
appliqu6, ni de lui-meme ni de par l'approbation
de la Commission, aux appels interurbains entre
r6seaux, et que les tarifs aff6rents A ces appels,
non pas seulement le <tarif 'd'autre ligne' exis-
tant , restaient inchang6s jusqu'd ce qu'ils soient
modifi6s par une entente. II va de soi que, pour
ce qui est de l'exception d6clinatoire, la question
n'est pas de savoir si la pr6tention de Qu6bec-
T616phone est bien fond6e mais bien si la Cour
sup6rieure a comp6tence en cette matibre.

En Cour d'appel, la partie principale des motifs
de M. le Juge Hyde & 1'encontre de la comp6tence
de la Cour supdrieure se lit comme suit:

[TRADUCTION] Sauf leur souci mutuel de servir
l'int6r~t public, rien n'obligeait les parties A main-
tenir le service conjugu6 dans les r6gions vis6es par
les quatre contrats r6sili6s (R-5 a R-8). Personne
autre que la commission f6dbrale ne pouvait obliger
Bell Canada h assurer un tel service A des taux
autres que ceux qu'avait approuv6s la Commission,
c'est-A-dire ceux qui 6taient privus au tarif ap-
prouv6 h compter de minuit dans la nuit du 7 au 8
juillet 1968.
Dans la mesure oh le service dispens6 aux terri-
toires vis6s par les deux contrats demeur6s en
vigueur (R-10 et R-13) est concern6, la clause 6,
pr6cit6e, stipule dans chaque contrat que le tarif
des appels en vertu du contrat devra 8tre aconforme
aux taux et riglements que les compagnies adopte-
ront de temps h autre avec l'approbation des or-
ganismes les r6gissants. La commission f6d6rale a
approuve les nouveaux taux de Bell Canada et
aucun autre organisme n'a le droit d'intervenir.
J'accepte 1'6nonc6, dans le factum de l'appelante
(page 8), que par les proc6dures de l'intim6e
(Qu6bec-T616phone), cette dernibre tente cde fagon
indirecte, de soumettre h la Cour sup6rieure la
question des taux. Or, le problime des taux ne peut
se r6gler que par une entente mutuelle ou par le
recours A la Commission Canadienne des Trans-
portsb.

Il convient de remarquer que le motif donn6
pour d6cliner la comp6tence de la Cour sup6rieure
est, en r6sum6, que la Commission canadienne
des transports a comp6tence exclusive sur les taux
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carried partly on the Bell Canada system and
partly on an interconnected system. This is a
proposition that counsel for Bell Canada did not
support at the hearing in this Court. On the con-
trary, it was conceded that the Quebec Public
Service Board has exclusive jurisdiction over
rates for the use of the Quebec-Telephone system
including long distance calls. The submission of
counsel was that in the case of different rates
established or approved by the two authorities,
the charge should be arrived at by applying each
rate in proportion to the distance each call is
carried over each system. Counsel for Quebec-
Telephone, while agreeing with the proposition
respecting the jurisdiction of the Quebec Board,
submitted at the hearing that the practical con-
sequence was to be determined in accordance
with the principles established by this Court in
The Montreal Street Ry. v. The City of Montreal2.
This decision under the Railway Act was affirmed
in the Privy Counci 3 , where it was said (at
p. 346):

One of the arguments urged on behalf of the ap-
pellants was this: The through traffic must, it is said,
be controlled by some legislative body. It cannot be
controlled by the provincial Legislature because that
Legislature has no jurisdiction over a federal line,
therefore it must be controlled by the Legislature of
Canada. The answer to that contention is this, that
so far as the "through" traffic is carried on over the
federal line, it can be controlled by the Parliament of
Canada. And that so far as it is carried over a non-
federal provincial line it can be controlled by the
provincial Legislature, and the two companies who
own these lines can thus be respectively compelled by
these two Legislatures to enter into such agreement
with each other as will secure that this "through"
traffic shall be properly conducted: and further that
it cannot be assumed that either body will decline to
co-operate with the other in a reasonable way to
effect an object so much in the interest of both the
Dominion and the province as the regulation of
"through" traffic.
This principle was reaffirmed by this Court in
B.C. Electric Ry. v. Canadian National Ry.4 in
which Smith J. said (at p. 170):
The mere fact that the Central Park line makes
physical connection with two lines of railway under

2 (1910), 43 S.C.R. 197, 11 C.R.C. 203.
3 [19121 A.C. 333, 13 C.R.C. 541, 1 D.L.R. 681.
4[1932] S.C.R. 161.

des appels transmis en partie sur le r6seau de Bell
Canada et en partie sut un r6seau reli6. L'avocat
de Bell Canada n'a pas appuy6 cette pr6tention A
l'audition en cette Cour. Au contraire, il a re-
connu que la R6gie des services publics du
Quebec a comp6tence exclusive sur les taux pour
l'utilisation du r6seau de Qudbec-T6ldphone, y
compris les appels interurbains. Ce que l'avocat
de Bell Canada a pritendu c'est que, dans le cas
de taux diff6rents fix6s ou approuv6s par les deux
organismes, les frais devraient se calculer en ap-
pliquant chaque tarif proportionnellement A la
distance de transmission sur chaque r6seau. Bien
qu'il se soit dit d'accord avec l'opinion exprim6e
concernant la comp6tence de la r6gie qu6becoise,
l'avocat de Qu6bec-T616phone a avanc6, h l'audi-
tion, que la consdquence pratique devait 8tre
d6termin6e conform6ment aux principes 6tablis
par cette Cour dans The Montreal Street Ry. c.
The City of Montreal2. Cette d6cision rendue en
vertu de la Loi sur les chemins de fer a 6t6 con-
firm6e par le Conseil priv63 , qui a d6clar6 (page
346):
[TRADUCTION] L'un des arguments avanc6s au nom
de l'appelante est le suivant: le trafic d'entier par-
cours doit, dit-on, 8tre r6gi par un organisme l6gis-
latif quelconque. II ne peut 8tre r6gi par une 16gisla-
ture provinciale parce que la comp6tence d'une telle
I6gislature ne s'6tend pas A une ligne f6ddrale; donc,
il doit 8tre r6gi par le Parlement du Canada. La r6-
ponse A cette allegation est la suivante: pour autant
que le trafic ad'entier parcours> passe sur une ligne
f6d6rale, le Parlement du Canada peut le r6gir. Et,
pour autant qu'il passe sur une ligne provinciale non
f6d6rale, la 16gislature provinciale peut le r6gir, et
ces deux 16gislatures peuvent alors obliger respec-
tivement les deux exploitants A conclure entre eux
une entente qui garantit la bonne marche de ce
trafic ad'entier parcoursz; de plus, on ne peut pr6-
sumer que l'un ou l'autre organisme se refusera A
une collaboration raisonnable avec l'autre en vue de
la r6alisation d'un objet li6 d'aussi prs A l'int6rit
du Canada et de la province que la r6glementation
du trafic <d'entier parcours>.
Cette Cour a r6it6r6 ce principe dans B.C. Elec-
tric Ry. c. Canadian National Ry. 4, arrt oh le
Juge Smith a d6clar6 (page 170):
[TRADUCTION] Le simple fait que la ligne Central
Park se raccorde physiquement A deux lignes de

2 (1910), 43 R.C.S. 197, 11 C.R.C. 203.
3 [1912] A.C. 333, 13 C.R.C. 541, 1 D.L.R. 681.
I[1932] R.C.S. 161.

189[1972] R.C.S. QuiBEC TfL9PHONE C. BELL TELEPHONE Le luge Pigeon



190 QU~BEC T~L~PH0NE V. BELL TELEPHONE Pigeon J. [1972] S.C.R.

Dominion jurisdiction would not seem to be of itself
sufficient to bring the Central Park line, or the
portion of it connecting the two federal lines, within
Dominion jurisdiction.

I find it unnecessary to consider whether on
the evidence what Bell Canada intended to do,
and in fact did, was to apply completely the new
rate, plus the "other line" charge, to all calls
carried partly over Quebec-Telephone lines or
only in proportion to the distance. In any case,
there was clearly a dispute between the parties
as to the rate applicable, Quebec-Telephone
contending that the rate previously established re-
mained in force completely for all calls carried
over its system, and it was not contended in this
Court that the whole matter of the rates for inter-
connecting calls was within the jurisdiction of the
Canadian Transport Commission and determined
by the tariff approved by it for Bell Canada.

In the Court of Appeal, Casey J. said:
It may be that the parties have matters to discuss
and that these matters or at least some of them may
be within the competence of the civil courts. But
the putting into effect by Appellants, and Respondent
is asking for nothing more, of the tariff approved
by the Federal Board is not one of them.

In agreement with Mr. Justice Hyde, I would main-
tain this appeal.
. Neither in Quebec nor in the rest of Canada is
there, as there is, in modem French law, a funda-
mental division of competence between civil and
administrative jurisdictions. The principle is that
the Superior courts have general jurisdiction over
all matters except when by statute this jurisdiction
has been taken away. As was said in Valin v.
Langlois5 : "They are the Queen's Courts, bound
to take cognizance of and execute all laws,
whether enacted by the Dominion Parliament or
the local Legislatures,. . .". Consequently, the
Superior courts have superintending and reform-
ing power over federal boards and agencies.
(Three Rivers Boatman Ltd. v. Conseil Canadien
des Relations Ouvridres6).

5 (1879), 3 S.C.R. 1 at 20.
6 [1969] S.C.R. 607, 12 D.L.R. (3d) 710.

chemin de fer de comp6tence f6d6rale ne semble pas
suffire pour que la ligne Central Park, ou la partie
raccordant les deux lignes f6d6rales, relbve de la
comp6tence f6d6rale.

Je crois inutile de rechercher si, d'aprbs la
preuve, Bell Canada avait I'intention d'appliquer
complitement le nouveau tarif, avec en outre le
tarif ed'autre ligne>, A tous les appels partielle-
ment acheminds sur les lignes de Qu6bec-T616-
phone ou seulement proportionnellement A la dis-
tance, et si elle a mis son dessein h ex6cution. De
toute fagon, il y avait clairement litige entre les
parties quant au tarif applicable, Qu6bec-T616-
phone soutenant que le tarif d6ji 6tabli demeurait
complbtement en vigueur pour tous les appels
transmis sur son r6seau; de plus, on n'a pas pr6-
tendu devant cette Cour que toute la question des
taux applicables aux appels acheminds d'un r6-
seau h l'autre 6tait de la comp6tence de la Com-
mission canadienne des transports et r6gl6e par le
tarif que cette Commission avait approuv6 pour
Bell Canada.

En Cour d'appel, M. le Juge Casey a dit:
[TRADUCTION] Il se peut qu'il y ait des questions
litigieuses A d6battre entre les parties et que ces
questions, ou du moins certaines d'entre elles, soient
de la comp6tence des tribunaux de juridiction civile.
Mais la mise en vigueur par l'appelante du tarif ap-
prouv6 par la commission fdd6rale n'en est pas une
et l'intimbe n'en soulive pas d'autre.
D'accord avec M. le Juge Hyde, je suis d'avis d'ac-
cueillir cet appel.

Au Qu6bec, pas plus qu'ailleurs au Canada, il
n'y a pas, comme en droit frangais moderne, une
division fondamentale de comp6tence entre les
juridictions civile et administrative. Le principe
est que les cours sup6rieures jouissent d'une com-
p6tence g6ndrale en toutes matibres sauf quand
une loi la leur enlive. Comme on 1'a dit dans
Valin c. Langlois5 : [TRADUCTION] <Ce sont les
tribunaux de la Reine, tenus de prendre connais-
sance de toutes les lois et de les appliquer, soit
qu'elles aient 6t6 adopt6es par le Parlement du
Canada ou par les 16gislatures locales, . . .>. En
cons6quence, les conseils et offices f6d6raux sont
soumis au droit de surveillance et de r6forme des
cours sup6rieures (Three Rivers Boatman Ltd. c.
Conseil Canadien des Relations Ouvridres6.

6 (1879), 3 R.C.S. 1 h 20.
' [1969] R.C.S. 607, 12 D.L.R. (3d) 710.
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In support of the contention that the Superior
Court did not have jurisdiction in the present
case, counsel for Bell Canada relied on sub. 9 of
s. 53 of the Railway Act which is as follows:

53. (9) Save as provided in this section,
(a) every decision or order of the Commission is
final, and
(b) no order, decision or proceeding of the Com-
mission shall be questioned or reviewed, re-
strained or removed by prohibition, injunction,
certiorari, or any other process or proceeding in
any court.

On this point it should be noted first that the
validity of the order approving Bell Canada's new
tariff for long distance calls is not put in question
by Quebec-Telephone's proceedings. What is in
question is the proper rate applicable to long
distance calls carried in part over the Bell Canada
system and in part over the Quebec-Telephone
system. That system is admittedly not subject to
the rate-making authority of the Canadian Trans-
port Commission. The allegations of the petition
show that Quebec-Telephone relies on two agree-
ments still in force between the two companies
and on tariffs approved by the Quebec Public
Service Board that has rate-making authority over
Quebec-Telephone. As previously pointed out,
the decision of the Canadian Transport Commis-
sion is not questioned. What is asked is that Bell
Canada be prevented from giving it an effect it
does not have in law.

In the second place, it must be noted that a
provision quite similar to the one just quoted is
found in the law governing the Canada Labour
Relations Board and in practically every similar
statute, federal or provincial. In no case has such
a provision been considered as depriving a
Superior court of the jurisdiction to hear a case
in which the extent of the jurisdiction of a board
or the effect of its decisions was in question. On
the contrary, such provisions have always been
construed as preserving to the Superior courts the
jurisdiction to determine the scope of the au-
thority of the board that made the decision, and

Au soutien de I'all6gation d'incomp6tence de la
Cour sup6rieure dans la pr6sente affaire l'avocat
de Bell Canada a invoqu6 le par. 9 de 1'art. 53
de la Loi sur les chemins de fer qui se lit comme
suit:

53. (9) Sauf les dispositions du pr6sent article,
a) toute d6cision ou ordonnance de la Commis-
sion est finale, et
b) nulle ordonnance, d6cision ou proc6dure de la
Commission ne peut 8tre contest6e ou revis6e, res-
treinte ou 6cart6e par voie de prohibition, d'in-
jonction, de certiorari, ni par un instrument ou
autre proc6dure de quelque cour que ce soit.

A ce sujet, il faut d'abord remarquer que, dans
ses procedures, Qu6bec-T616phone ne conteste
pas la validit6 de l'ordonnance approuvant le
nouveau tarif d'appels interurbains de Bell
Canada. Le litige porte sur le tarif applicable aux
appels interurbains transmis en partie sur le rd-
seau de Bell Canada et en partie sur le r6seau de
Qu6bec-T616phone. Il est reconnu que ce dernier
r6seau n'est pas assujetti an pouvoir de r6gle-
mentation tarifaire de la Commission canadienne
des transports. Les all6gations de la requete mon-
trent que Qu6bec-T616phone s'appuie sur deux
ententes toujours en vigueur entre les deux com-
pagnies et sur des tarifs approuv6s par la R6gie
des services publics du Qu6bec, qui a le pouvoir
de r6glementer les tarifs de Qu6bec-T616phone.
Comme je l'ai soulign6 plus haut, la d6cision de
la Commission canadienne des transports n'est
pas contest6e. Ce que l'on demande c'est que Bell
Canada soit empech6e de lui donner une applica-
tion qu'elle n'a pas en droit.

Deuxinmement, il y a lieu de signaler qu'une
disposition tout A fait semblable A celle qui est
citde plus haut figure dans la loi r6gissant le Con-
seil canadien des relations ouvrieres, ainsi que
dans presque toutes les lois fdd6rales ou provin-
ciales de m8me nature. On n'a jamais consid6r6
qu'une telle disposition enlevait A une cour sup6-
rieure le pouvoir d'entendre une affaire ois 6tait
contest6e 1'6tendue des pouvoirs d'un conseil ou
l'effet de ses d6cisions. Au contraire, on a tou-
jours interpr6t6 les dispositions de ce genre comme
r6servant A la comp6tence des cours sup6rieures
l'appr6ciation de 1'6tendue des pouvoirs de l'or-
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this determination has always been made on the
merits. To construe such provisions as affecting
jurisdiction would have extremely serious conse-
quences because it would compromise the rule
that an injunction or other prohibitory order
issued by a superior court must always be obeyed.
If statutory restrictions of this kind against such
orders were held to limit the jurisdiction, it would
mean that an order could be disobeyed with im-
punity if issued in violation of a statutory pro-
hibition, because there can be no doubt that what
is done without jurisdiction is a nullity.

On a declinatory exception, the Court does not
have to consider whether the plaintiff is entitled
to the remedy he claims; and the fact that he may
not be entitled to the whole of it or to a part only
is entirely irrelevant. A Superior court is not
without jurisdiction because a claim is ill-founded
in law. On a declinatory exception, the question
is the same as on the merits of a writ of pro-
hibition with respect to an inferior court: juris-
diction in the strict sense. It is well established
by the decision of this Court in Segal v. City of
Montreal7 , that:
The only matter open for consideration in such a
case is whether or not the tribunal sought to be pro-
hibited had the right to enter on the enquiry; and
not at all, assuming such right, whether its con-
clusion was or was not correct.

In my view, the question whether a petition for
injunction is a proper way to seek from the
Superior court a decision on a question such as
arises in this case does not have to be considered
because this cannot affect the jurisdiction. If the
Superior Court is competent to hear the case, it
may have to dismiss the application for injunction
if it is not judged well-founded or not held to be
the proper remedy under the circumstances, but
those are not decisions to be reached on a de-
clinatory exception where the only issue is juris-
diction. Article 163 of the Code of Civil Pro-
cedure reads:

163. A defendant, summoned before a court other
than that before which the suit should have been

7 [1931] S.C.R. 460 at 462, 56 C.C.C. 114, [1931] 4 D.L.R.
603.

ganisme qui avait rendu la d6cision, et une telle
appr6ciation a toujours 6t6 faite au moment oii
I'affaire 6tait jugde au fond. Interpr6ter ces dis-
positions comme portant atteinte A la comp6tence
serait extr8mement lourd de consequences car cela
compromettrait la rigle qu'il faut toujours ob6ir
A une injonction ou A une ordonnance de ne pas
faire, d6livrbe par une cour sup6rieure. En effet, si
l'on d6cidait que les dispositions 16gislatives de ce
genre & l'encontre de telles ordonnances limitent
la comp6tence, cela signifierait qu'on pourrait im-
puniment d6sob6ir & une ordonnance d6livr6e
en violation d'une telle disposition, car il est cer-
tain que ce qui est fait sans comp6tence est nul.

Sur le dclinatoire, la Cour n'a pas & consid6rer
si le demandeur a droit & l'ordonnance demand6e;
le fait qu'il n'y ait pas droit, en tout ou en partie,
est absolument non pertinent. Une cour sup6rieure
n'est pas incomp6tente parce qu'une demande est
mal fond6e en droit. Sur le d6clinatoire, la ques-
tion & consid6rer est la meme que celle qu'il faut
trancher au fond sur une demande de bref de pro-
hibition contre une cour d'instance inf6rieure: la
comp6tence au sens strict. La d6cision de cette
Cour dans Segal c. City of MontreaF, a bien
6tabli que:
[TRADUCTION] Dans une affaire semblable, la seule
question est de savoir si, oui ou non, le tribunal
contre lequel on se pourvoit en prohibition avait le
droit de proc6der h l'enqu8te, et non pas, en sup-
posant qu'un tel droit existait, si sa d6cision 6tait
juste ou non.

A mon avis, il n'est pas n6cessaire de d6ter-
miner si l'on peut valablement, par requ8te en in-
jonction, demander & la Cour sup6rieure de
statuer sur une question comme celle qui est sou-
lev6e ici, car cela ne peut mettre en jeu la com-
p6tence. Si la Cour sup6rieure est comp6tente
pour entendre la cause, il lui appartiendra de re-
jeter la demande d'injonction si elle la juge mal
fond6e ou mal adapt6e aux circonstances, mais ce
sont l des d6cisions qui ne peuvent 8tre rendues
au stade de l'exception d6clinatoire, oii seule la
comp6tence est en jeu. En effet, I'art. 163 du
Code de procidure civile se lit comme suit:
163. Le d6fendeur assign6 devant un tribunal autre
que celui oh la demande efit dt etre portbe, peut

7 [1931] R.C.S. 460 A 462, 56 C.C.C. 114, [1931] 4 D.L.R.
603.
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instituted, may ask that the suit be referred to the
competent court within the legislative authority of
the province, or that the suit be dismissed if there
is no such court.

It was stressed in argument that Bell Canada
is obliged under penalty to abide by any tariff
approved by the Canadian Transport Commission.
It might be noted first that such is also the situa-
tion in the case of decisions by other boards and
was never considered as preventing a superior
court from issuing a prohibitory or restraining
order. However, in this case, the Superior Court
is not requested to interfere with the proper ap-
plication of the new tariff but to prevent Bell
Canada from giving it what is claimed to be an
unwarranted application to intersystem calls not
legally subject to its application.

The parties are in agreement that Bell Canada
is subject only to the rate-making authority of the
Canadian Transport Commission and Quebec-
Telephone to the Quebec Public Service Board.
There is a conflict as to the legal situation result-
ing from the existence of different tariffs for long
distance calls having been approved by the two
authorities. It is clear that the provincial board
cannot claim jurisdiction over this question and
Bell Canada does not contend that the Canadian
Commission has such jurisdiction. How then can
it be contended that the Superior Court of the
Province does not have it? Counsel for Bell
Canada suggests that Quebec-Telephone could
submit the question to the Canadian Transport
Commission but he has failed to give any reason
why this should be the only avenue open, so that
although admittedly not subject to that jurisdic-
tion it would have no alternative but to submit
thereto.

The Attorney-General for Canada and the
Attorney-General for Quebec have intervened in
this case but, in view of the positions taken at the
hearing, it does not seem that any of the questions
discussed in the interventions now require con-
sideration.

I would allow the appeal, reverse the judgment
of the Court of Appeal, and restore the judgment

demander le renvoi devant le tribunal comp6tent re-
levant de l'autorit6 16gislative de la province, ou, h
d6faut, le rejet de la demande.

La plaidoirie a fait valoir que Bell Canada 6tait
tenue, sous peine de sanction, de respecter tout
tarif approuv6 par la Commission canadienne des
transports. Notons d'abord qu'il en est de mime
pour les d6cisions de bien d'autres organismes et
que jamais on n'a consid6r6 que cela empichait
une cour sup6rieure de d6livrer un bref de pro-
hibition ou une ordonnance de ne pas faire. En
l'espice toutefois, la Cour sup6rieure n'est pas in-
vitde h porter atteinte A l'application r6gulibre du
nouveau tarif mais bien h empEcher Bell Canada
de lui donner, en l'appliquant aux appels ache-
mines entre r6seaux, un effet que l'on pr6tend
injustifi6.

Les parties reconnaissent que Bell Canada est
soumise au pouvoir de r6glementation tarifaire de
la Commission canadienne des transports unique-
ment, et que Qu6bec-T616phone n'est soumise
qu'd celui de la R6gie des services publics du
Qu6bec. Le litige porte sur l'effet juridique de
l'approbation par les deux organismes de tarifs in-
terurbains diff6rents. II est clair que la r6gie pro-
vinciale ne peut revendiquer une comp6tence sur
cette question, et Bell Canada ne pr6tend pas que
la commission canadienne ait un telle comp&-
tence. Alors, comment peut-on pr6tendre que la
Cour supdrieure de la province n'a pas com-
p6tence? L'avocat de Bell Canada dit bien que
Qu6bec-T616phone pourrait soumettre la question
A la Commission canadienne des transports mais
il ne donne aucune raison pour laquelle ce serait
la seule voie possible, de telle sorte que, malgr6
que de toute 6vidence Qu6bec-T616phone ne soit
pas soumise A la comp6tence de la Commission,
elle n'ait pas d'autre possibilit6 que de s'y sou-
mettre.

En cette affaire, il y a eu intervention du Pro-
cureur gen6ral du Canada et du Procureur g6ndral
du Qudbec mais, vu les positions prises h l'audi-
tion, il n'y a pas lieu d'6tudier les questions sou-
levees dans les interventions.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
l'arr~t de la Cour d'appel et de r6tablir le juge-
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of the Superior Court with costs against the re-
spondent in this Court and in the Court of Appeal.
There should be no costs on the interventions.

Since writing the above I have had the advan-
tage of reading the reasons of Laskin J. I wish to
add that I agree with his observations.

Fauteux C.J. and Hall and Spence JJ. concurred
with the judgment delivered by

LASKIN J.-I agree with Mr. Justice Pigeon
that a dispute exists which is within the compe-
tence of the Quebec Superior Court and that, for
the reasons he has given, this appeal should be
allowed. The issue in the appeal, narrow to begin
with because it arose out of a declinatory ex-
ception, was further circumscribed by the follow-
ing avowals and acknowledgments which emerged
during the hearing. First, it was asserted by all
that there was no constitutional question facing
the court. Second, Quebec-Telephone was subject
to the compulsory direction of the Quebec Public
Service Board which had no compulsory juris-
diction over Bell Canada. Third, Bell Canada was
subject to the compulsory direction of the Cana-
dian Transport Commission which had no com-
pulsory jurisdiction over Quebec-Telephone.
Fourth, Quebec-Telephone in its claim for an
injunction was not seeking to deny Bell Canada's
right (and, indeed, duty) to put its authorized
rates into effect on the Bell Canada network or
system. Fifth, Bell Canada did not claim any right
to impose its rates on calls over the Quebec-Tele-
phone system.

It must occasion surprise, in the light of these
considerations, that the parties have litigated to
this Court a dispute on the implementation of Bell
Canada rates. The explanation is that the proposi-
tions numbered four and five above were stated
in the context of the parties' respective under-
standings of the thrust of the claim for injunction
and of the declinatory exception taken against it.
Back of these legal procedures was a history of
contractual relationships between the two com-
panies on intersystem long distance calls. Our
immediate concern is with six contracts, four of
which were cancelled by Quebec-Telephone (and,
admittedly, properly cancelled) before the events

ment de la Cour sup6rieure avec d6pens contre
l'intim6e en cette Cour et en Cour d'appel. Je suis
d'avis de ne pas adjuger de d6pens quant aux in-
terventions.

Depuis la r6daction des pr6sentes, j'ai eu l'avan-
tage de lire les motifs du Juge Laskin. J'ajouterai
que je suis d'accord avec ses observations.

Le Juge en Chef Fauteux et les Juges Hall et
Spence souscrivent au jugement rendu par

LE JUGE LASKIN-Je suis d'accord avec M. le
Juge Pigeon que le litige relbve de la comp6tence
de la Cour sup6rieure du Qu6bec et que, pour les
motifs qu'il a rendus, le pourvoi devrait 8tre ac-
cueilli. Le point en litige dans le prdsent pourvoi,
d'ailleurs de port6e restreinte 6tant n6 d'une ex-
ception d6clinatoire, a 6t davantage d6limit6 par
les d6clarations et les aveux suivants faits i l'audi-
tion. Premibrement, les parties ont ni6 1'existence
de toute question d'ordre constitutionnel. Deux-
ibmement, Qu6bec-T616phone 6tait obligatoire-
ment soumise au contr6le de la Rdgie des services
publics du Qu6bec, dont la comp6tence coercitive
ne s'6tendait pas A Bell Canada. Troisibmement,
Bell Canada 6tait obligatoirement soumise au con-
tr6le de la Commission canadienne des transports,
dont la comp6tence coercitive ne s'6tendait pas a
Qu6bec-Tdlephone. Quatrirmement, dans sa re-
qubte en injonction, Qu6bec-T616phone ne tentait
pas de nier le droit (voire l'obligation) qu'avait
Bell Canada de mettre ses taux autoris6s en
vigueur sur le r6seau Bell Canada. Cinquibme-
ment, Bell Canada n'a revendiqu6 aucun droit
d'imposer ses taux pour les appels acheminds par
le r6seau de Qu6bec-T616phone.

A la lumibre de ces consid6rations, il est sur-
prenant que les parties aient port6 devant cette
Cour un litige sur la mise en application des taux
de Bell Canada. L'explication r6side dans le fait
que les quatribme et cinquinme propositions
6nonc6es ci-dessus ont 6t6 form6es dans le cadre
des conceptions respectives des parties quant A
la port6e de la requ~te en injonction et de la re-
quite pour exception d6clinatoire pr6sent6e h
1'encontre. A 1'arrirre-plan de ces proc6dures
judiciaires se dresse tout le pass6 des relations
contractuelles entre les deux compagnies relative-
ment aux appels interurbains achemin6s d'un r6-
seau A l'autre. Notre attention se tourne d'abord
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that precipitated the request for an injunction.
The competence of the two companies to contract
with each other was not in issue, but implementa-
tion of their contracts required (and had) the
approval of their respective regulatory agencies.

The central theoretical difficulty in this case lies
in the different perspectives from which the two
companies view this litigation. Quebec-Telephone
looks upon it as founded in contract and quasi-
contract, in respect of which the Quebec Superior
Court is undoubtedly competent. Bell Canada re-
gards it as an attempt to encroach upon the ex-
clusive competence of a federal administrative
agency, to which it is subject. But that competence
relates to Bell Canada alone; it is res inter alios
acta so far as Quebec-Telephone is concerned,
save to the extent to which Quebec-Telephone
has submitted to the federal agency's jurisdiction
as is envisaged by that agency's governing statute.
There has been no submission, however, in re-
spect of the matter put in issue by the claim for
an injunction.

I do not understand Bell Canada to contend
that the Canadian Transport Commission has ex-
clusive jurisdiction to interpret and enforce con-
tracts between Bell Canada and Quebec-Tele-
phone, albeit the approval of that board was given
to Bell Canada to bind itself contractually to
Quebec-Telephone. If, as in my opinion is the
case here, there is an issue between the two com-
panies as to the proper construction of the two
outstanding contracts, and also as to the existence
of a quasi-contractual obligation stemming from
negotiations between them following the cancella-
tion of four contracts, the Quebec Superior
Court is, initially at least, a competent tribunal
to pass on these issues. The result of the canvass
may be that Quebec-Telephone's claim has no
merit. (Chief Justice Challies denied a request
for an interim injunction and set a date for argu-
ment on an interlocutory injunction. However,
the declinatory exception was made before that
date arrived.) That, however, is not a conclusion
which can be made at this stage of the litigation

sur six contrats dont quatre ont 6t6 risilids par
Qu6bec-T616phone (r6siliations tenues pour r6gu-
libres) avant les 6v6nements qui ont pr6cipit6 la
requite en injonction. Le litige ne porte pas sur
Ia capacit6 des deux compagnies de contracter
entre elles, mais la mise en vigueur de leurs con-
trats exigeait (chose faite d'ailleurs) pour chacune
l'approbation de leur organisme de contr6le res-
pectif.

Dans le pr6sent litige, la difficult6 principale sur
le plan thborique d6coule des points de vue
diff6rents adopt6s par les deux compagnies. Selon
Qu6bec-T616phone, le litige rel&ve du domaine
contractuel ou quasi-contractuel h l'6gard duquel
la Cour sup6rieure du Qu6bec est indiscutable-
ment comp6tente. Quant & Bell Canada, elle y voit
une tentative d'empidter sur la comp6tence ex-
clusive d'un organisme f6d6ral auquel elle est
subordonnde. Mais cette comp6tence ne vise que
Bell Canada; elle est res inter alios acta pour au-
tant que Qu6bec-T616phone est concern6e, sauf
dans la mesure oa Qu6bec-T616phone s'est sou-
mise A la comp6tence de l'organisme f6d6ral,
comme le pr6voit la loi qui r6git l'organisme en
question. Nul argument n'a 6t6 pr6sent6, cepen-
dant, au sujet de la question soulev6e par la
demande d'injonction.

Ainsi que je la comprends, la thbse de Bell
Canada n'est pas que la Commission canadienne
des transports a compdtence exclusive pour in-
terpr6ter et appliquer les contrats entre Bell
Canada et Qubbec-T616phone, quoique Bell
Canada ait regu de cette commission l'approba-
tion de se lier par contrat A Qu6bec-T616phone.
Si, comme je crois que c'est le cas ici, il y a con-
testation entre les deux compagnies quant h I'in-
terpr6tation A donner aux deux contrats en
vigueur, et quant A l'existence d'une obligation
quasi-contractuelle d6coulant des n6gociations in-
tervenues entre les parties A la suite de la r6silia-
tion de quatre contrats, la Cour supdrieure du
Qu6bec est, au d6but du moins, comp6tente pour
disposer de ces questions. Peut-&tre jugera-t-on
que la requ6te de Qu6bec-T616phone n'est pas
fond6e. (Le Juge en chef Challies avait refus6
une demande d'injonction provisoire et fix6 une
date pour l'audition des plaidoiries sur la demande
d'injonction interlocutoire. Cependant, I'exception
d6clinatoire fut soulev6e avant l'arriv6e de la date
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under a declinatory exception which rejects any
jurisdiction in the Quebec Superior Court.

It is said that the prayer for an injunction mani-
fests the purpose of Quebec-Telephone to prevent
Bell Canada from putting its rates into effect on
its system. If that were clearly so, it would of
course be a complete answer to Quebec-Tele-
phone's claim. But it is not so; not clearly and,
indeed, not at all. The bare request for an injunc-
tion cannot be divorced from the twenty-seven
paragraphs of the claim that precede it and which
bring the contractual relationships of the parties
to the fore as basic to the injunction claim. More-
over, what Quebec-Telephone is seeking to enjoin
is the implementation of Bell Canada's rates
"entre le r6seau de la Requbrante et celui de
l'Intime ... aux appels t6l6phoniques inter-
urbains". This is not a claim to enjoin the imple-
mentation of Bell Canada's rates "sur le r6seau
de l'Intimbe". If an injunction was granted in the
terms sought, it would not be violated if Bell
Canada made its rates effective over its system
alone.

If it be said that the claim for an injunction is
ambiguous, it is matched in any such aspect by
the terms of the declinatory exception. There is
first an assertion that Bell Canada is subject to
the jurisdiction of the Canadian Transport Com-
mission which has fixed the rates that Bell Canada
may exact on local and interurban calls. Next
comes an allegation that the claim for injunction
amounts to a request that the Quebec Superior
Court fix those rates. The declinatory exception
ends by denying that the court has any such juris-
diction. No doubt, Bell Canada has chosen fight-
ing ground, but it has not engaged Quebec-Tele-
phone.

I am aware that other important public issues,
beyond those expressly raised and argued, lurk
beneath the surface of this litigation. But Quebec-
Telephone has sought to avoid them in the allega-
tions it has made; and Bell Canada cannot, of its
own motion through a declinatory exception alone,
raise them in a vacuum.

fix6e). Mais il ne peut en 6tre jug6 ainsi, i ce
stade-ci des proc6dures, h 1'occasion d'une ex-
ception d6clinatoire qui nie toute comp6tence A
la Cour sup~rieure du Qu6bec.

II a 6t6 avanc6 que la requ~te en injonction
t6moigne de 1'intention de Qu6bec-T616phone
d'empicher Bell Canada de mettre ses taux en
vigueur sur son reseau. S'il en 6tait clairement
ainsi, il va de soi que cela constituerait une fin
de non-recevoir compl&te A l'encontre de la re-
qu~te de Qu6bec-T616phone. Mais tel n'est mani-
festement pas le cas; et m~me, il n'en est rien du
tout. L'6nonc6 final de la demande d'injonction
est ins6parable, dans la requte, des 27 para-
graphes pr6cidents qui font ressortir les rapports
contractuels des parties comme fondement de la
requ~te en injonction. De plus, ce que Qu6bec-
T616phone tente d'emp~cher, c'est l'application
des taux de Bell Canada <<entre le r6seau de la
Requ6rante et celui de 1'Intim6e. . . aux appels
t616phoniques interurbains>. La requ8te, en
l'espice, ne vise pas A emp&cher l'application des
taux de Bell Canada <<sur le r6seau de I'Intimbe>.
Une injonction accord6e aux conditions deman-
d6es ne serait pas viol6e par la mise en vigueur
par Bell Canada des taux de cette dernisre sur
son r6seau uniquement.

A supposer que la requbte en injonction pr6-
sente quelque ambiguit6, il peut en 6tre dit autant
de la requite pour exception d6clinatoire. Il y est
affirm6 d'abord que Bell Canada est soumise A
la comp6tence de la Commission canadienne des
Transports, qui a fix6 les taux exigibles par Bell
Canada pour les appels locaux et interurbains.
Ensuite, on y soutient que la requite en injonc-
tion constitue une demande de fixation des taux
en question adress6e h la Cour sup6rieure du
Qu6bec. Finalement, la requate pour exception
d6clinatoire conclut en niant toute comp6tence A
la Cour sup6rieure. Bell Canada a sans doute
trouv6 un terrain propice au soutien de sa cause
mais elle n'a pas engag6 le d6bat avec Qu6bec-
T616phone.

Je n'ignore pas que, dans ce litige, d'autres
importantes questions d'int6r&t public se dissimu-
lent sous celles express6ment soulev6es et d6bat-
tues. Mais Qu6bec-T616phone a tent6 de les 6viter
dans ses allegations et Bell Canada ne peut, de
sa propre initiative, les soulever in vacuo par le
seul moyen d'une exception d6clinatoire.
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I would dispose of the appeal as proposed by
my brother Pigeon.

Martland, Judson and Ritchie JJ. concurred
with the judgment delivered by

ABBOTT J. (dissenting)-Appellant is a tele-
phone company with its head office in Rimouski
and it operates a telephone system located chiefly
in the eastern portion of the Province of Quebec,
and wholly within that Province. Its rates are
subject to the authority of the Quebec Public
Service Board.

Respondent operates an interprovincial tele-
phone system located chiefly in Ontario and
Quebec. Its rates are subject to the approval of
the Canadian Transport Commission, by reason
of s. 380 et seq. of the Railway Act.

Long-distance telephone calls placed in the
territory of either appellant or respondent, and
directed to the territory of the other, must neces-
sarily be carried over both telephone systems.

For a number of years prior to 1968, appellant
and respondent were able to agree as to how rates
should be apportioned for such calls. This agree-
ment was evidenced by six different contracts,
each of which concerned calls to and from a
specified part of the appellant's system. The con-
tracts were not all identical in their terms.

Four of the said contracts contained identical
clauses by which appellant agreed that the rates
to be charged by appellant for all calls to which
such contracts applied would be in conformity
with the rates which respondent might from time
to time be authorized to adopt. These four con-
tracts were unilaterally cancelled by appellant,
effective February 20-21, 1968.

However, the evidence shows that the parties
continued to carry telephone calls between their
respective territories, despite the fact that the con-
tracts had been cancelled, and negotiations ap-
pear to have been carried on to see if some
agreement could be reached regarding the calls
previously covered by the four contracts.
. As to the other two contracts, which remained

in force, each contained a clause concerning rates
in the following language:
[TRANSLATION] 6. The tolls for all calls carried under
this agreement shall be in conformity with the rates

Je suis d'avis de disposer du pourvoi comme le
propose mon colligue le Juge Pigeon.

Les Juges Martland, Judson et Ritchie sous-
crivent au jugement rendu par

LE JUGE ABBOTT (dissident)-L'appelante est
une compagnie de t6l6phone ayant son sibge social
h Rimouski; elle exploite un r6seau t6l6phonique
situ6 principalement dans l'est de la province de
Qu6bec et entibrement dans cette province. Ses
taux sont soumis A la comp6tence de la R6gie des
services publics du Qu6bec.

L'intimbe exploite un r6seau t6l6phonique inter-
provincial situ6 principalement en Ontario et au
Qu6bec. Ses taux sont soumis A 1'approbation de la
Commission canadienne des transports en vertu des
art. 380 et suiv. de la Loi sur les chemins de fer.

Les appels interurbains faits dans le territoire
de 1'appelante ou de l'intim6e A destination du
territoire de 'autre doivent n6cessairement 8tre
achemin6s par les deux r6seaux t6l6phoniques.

Au cours d'un certain nombre d'ann6es pric6-
dant 1968, I'appelante et I'intim6e s'6taient en-
tendues sur le partage des taux concernant ces
appels. Six contrats diff6rents attestent cette en-
tente, chacun visant les appels h destination ou
originaires d'une section d6terminde du r6seau de
1'appelante. Les dispositions de ces contrats
n'6taient pas toutes identiques.

Quatre d'entre eux renfermaient des clauses
identiques oii l'appelante reconnaissait que les
taux exigibles pour tous les appels vis6s par ces
contrats seraient conformes A ceux que l'intim6e
serait l'occasion autoris6e A adopter. L'ap-
pelante a unilat6ralement risili6 ces quatre con-
trats A partir des 20-21 f6vrier 1968.

Cependant, il est prouv6 que les parties ont
continu6 d'acheminer les appels t6l6phoniques
entre leurs territoires respectifs malgr6 la r6silia-
tion des contrats et il semble qu'elles aient pour-
suivi des n6gociations pour tenter d'en arriver &
une entente concernant les appels qui avaient fait
I'objet des quatre contrats.

Quant aux deux autres contrats toujours en
vigueur, chacun contenait une clause visant les
taux. En voici les termes:
6. Le tarif de toute communication transmise en
vertu des pr6sentes devra 8tre conforme aux taux et
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and regulations which the companies shall from
time time (sic) adopt with the approval of their
regulatory bodies, and each company shall establish
within its system the rate centres necessary for these
purposes. No amount in excess of the said tolls shall
be claimed by either company, except reasonable
messenger costs when it is necessary to notify any
person that he is wanted on the telephone.

In May 1968, respondent issued a new tariff
for long-distance service between points in On-
tario, Quebec, Newfoundland, Labrador and
Northwest Territories, to become effective on
July 7, 1968. This tariff had been duly approved
by the Canadian Transport Commission and pro-
vided for rates lower than those previously in
force.

Appellant did not participate in the proceed-
ings before the Canadian Transport Commission
which led to its approval of the new rates. It is
common ground, however, that appellant was
aware of the fact that respondent's new tariff
would go into force on the night of July 6-7, 1968.

By a petition for Injunction presented on July
5, 1968, appellant applied to the Superior Court
of the District of Montreal for an injunction to
prevent respondent from putting the new long-
distance tariff into force. The conclusions of that
Petition read as follows:

[TRANSLATION] WHEREFORE, MAY IT
PLEASE THIS HONOURABLE COURT
To grant the petition of the petitioner;
By an immediate interim injunction, to order the
respondent to suspend, until a decision has been
rendered on this petition, the proposed application
at midnight of July 6-7, 1968, between petition-
er's system and that of respondent, of the rate
schedule published by respondent on May 27,
1968, and applicable to long distance telephone
calls;
By an interlocutory injunction, to subsequently
enjoin respondent to continue to suspend such
application until a decision has been rendered on
the petition for a permanent injunction, which will
be served on respondent at the same time as the
order for an interlocutory injunction;
To fix the amount of the security;
with costs against respondent.

riglements que les compagnies adopteront de temps
autre (sic) avec l'approbation des organismes les
r~gissant, et chaque compagnie devra crier sur son
r6seau les centres tarifaires requis pour ces fins.
Aucun exc6dent au susdit tarif ne devra 6tre r6-
clam6 par l'une ou l'autre compagnie, sauf les frais
raisonnables de messager lorsqu'il est n6cessaire de
privenir quelqu'un qu'il est demand6 h l'appareil.

En mai 1968, l'intimbe a 6tabli un nouveau
tarif pour les appels interurbains entre points
situ6s en Ontario, au Qu6bec, h Terre-Neuve, au
Labrador et dans les territoires du Nord-Ouest,.
qui devait entrer en vigueur le 7 juillet 1968. La
Commission canadienne des transports avait dfi-
ment approuv6 ce tarif, qui pr6voyait des taux
plus bas que les anciens.

L'appelante n'a pas particip6 aux proc6dures
qui ont 6td engag6es auprbs de la Commission
canadienne des transports et qui ont amen6 l'ap-
probation des nouveaux taux. Cependant, tous
reconnaissent que l'appelante savait que le nou-
veau tarif de 1'intimbe entrerait en vigueur dans
la nuit du 6 au 7 juillet 1968.

Le 5 juillet 1968, I'appelante a pr6sent6 A la
Cour sup6rieure du district de Montr6al une re-
quite en injonction aux fins d'obtenir l'6mission
d'une ordonnance qui empicherait l'intim6e de
mettre en vigueur le nouveau tarif d'appels inter-
urbains. Cette requite contient les conclusions
suivantes:

EN CONStQUENCE, PLAISE A CETTE
HONORABLE COUR
Accueillir la requite de la Requ6rante;
Par une ordonnance d'injonction int6rimaire
imm6diate, enjoindre A l'Intim6e de surseoir,
jusqu'd adjudication sur la pr6sente requ8te, & la
mise en vigueur, annonc6e pour minuit dans la
nuit du 6 au 7 juillet 1968, entre le r6seau de la
Requ6rante et celui de l'Intim6e, du tarif publi6
par l'Intimbe le 27 mai 1968 et applicable aux
appels t6l6phoniques interurbains;
Par une ordonnance d'injonction interlocutoire,
enjoindre subsdquemment 1 l'Intim6e de continuer
de surseoir A cette mise en vigueur jusqu'd adjudi-
cation sur la demande d'injonction permanente
qui sera signifi6e a l'Intim6e en mime temps que
l'ordonnance d'injonction interlocutoire;
Fixer le montant du cautionnement;
avec d6pens contre l'Intimde.
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On July 5, 1968, appellant's request for an
immediate interim injunction was heard before
Associate Chief Justice Challies of the Superior
Court and an officer of the Appellant company
testified and filed a number of exhibits. At the
close of the hearing, Associate Chief Justice
Challies refused to grant an interim injunction,
and fixed the hearing on the Petition for Inter-
locutory Injunction for July 11, 1968.

On July 11, 1968, respondent presented to the
Superior Court a Motion by way of Declinatory
Exception contesting the jurisdiction of the
Superior Court to hear and decide the Petition
for Injunction.

The declinatory exception was dismissed by the
Superior Court, but that judgment was reversed
by a majority judgment of the Court of Appeal".
That Court granted leave to appeal to this Court.

The sole question in issue here and in the
Courts below is whether the Superior Court had
jurisdiction to grant an injunction in the terms
asked for.

As I have said, any interurban call between the
respondent's system and that of the appellant
would, of necessity, involve using the respective
facilities of both companies. An injunction which
would prevent, in respect of such calls, the appli-
cation of the rates determined by the Canadian
Transport Commission would preclude the re-
spondent from applying those rates on its own
system.

The rates to be charged in respect of calls
carried by the respondent's system must and can
only be fixed by that Commission. Similarly, the
rates to be charged in respect of calls carried by
the appellant's system must and can only be fixed
by the Quebec Public Service Board. To enjoin
the respondent from imposing, on its lines, the
rates set by the Canadian Transport Commission,
or to enjoin the appellant from imposing, on its
lines, the rates set by the Quebec Public Service
Board would be to enjoin the performance of a
legal duty, which is something for which an in-
junction order cannot be granted. The purpose of
an injunction is to prevent the performance of an
illegal act.

8 [1970] C.A. 784, 13 D.L.R. (3d) 192.

Le 5 juillet 1968, le Juge en chef adjoint de la
Cour supdrieure, le Juge Challies, a entendu la
demande d'injonction int6rimaire imm6diate faite
par la compagnie appelante, dont l'un des fonc-
tionnaires a t6moign6 et vers6 de nombreuses
pisces au dossier. A la fin de l'audience, M. le
Juge en chef adjoint Challies a refus6 d'accorder
provisoirement une injonction et a fix6 au 11
juillet 1968 l'audition sur la requte pour injonc-
tion interlocutoire.

Le 11 juillet 1968, l'intim6e a pr6sent6 & la
Cour supbrieure une requ~te pour exception d6-
clinatoire contestant la comp6tence de la Cour
sup6rieure pour entendre et juger la requ~te en
injonction.

La Cour sup6rieure a rejet6 l'exception d6-
clinatoire mais un jugement majoritaire de la Cour
d'appel8 a infirm6 ce jugement. La Cour d'appel
a accord6 la permission d'interjeter appel devant
cette Cour.

En cette Cour, comme ce fut les cas en Cour
sup6rieure et en Cour d'appel, il s'agit sealement
de d6terminer si la Cour sup6rieure 6tait com-
p6tente pour accorder une injonction aux condi-
tions demandies.

Comme je l'ai dit, tout appel interurbain entre
le r6seau de l'intim6e et celui de 1'appelante
n6cessitait l'utilisation des services respectifs des
deux soci6t6s. Une injonction destin6e A emp~cher
I'application h ces appels des taux d6terminds par
la Commission canadienne des transports met-
trait I'intim6e dans l'impossibilit6 d'appliquer
ceux-ci sur son propre reseau.

Les taux exigibles pour les appels acheminds
sur le r6seau de l'intim6e doivent et ne peuvent
6tre fix6s que par ladite Commission. De fagon
semblable, les taux exigibles pour les appels
achemin6s sur le r6seau de 1'appelante doivent
et ne peuvent Etre fix6s que par la R6gie des
services publics du Qu6bec. Interdire A l'intim6e
d'imposer sur son r6seau les taux 6tablis par la
Commission canadienne des transports, ou inter-
dire h l'appelante d'imposer sur son r6seau les
taux 6tablis par la R6gie des services publics du
Qu6bec, serait interdire l'ex6cution d'une obliga-
tion 16gale, et il ne peut 8tre accord6 d'injonction
dans un tel cas. L'injonction a pour but d'em-
picher I'ex6cution d'un acte ill6gal.

8 [1970] C.A. 784, 13 D.L.R. (3d) 192.
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As indicated by Mr. Justice Casey in his
reasons for judgment, there are no doubt matters
which may be in dispute between these two public
utility companies (whether arising out of a con-
tract between them or otherwise) and which fall
within the competence of the ordinary Courts
having jurisdiction in civil matters. The rates to
be charged by respondent over its own lines are
not among such matters. Under the Railway Act,
exclusive power to fix such rates is vested in
the Canadian Transport Commission. That power
is conferred to protect the public, and users of
the telephone lines of respondent cannot legally
be charged, nor are they obliged to pay any rate
other than that fixed by the Commission.

Under s. 381(4) of the Railway Act, power
is given to the Canadian Transport Commission
to suspend or disallow the rates to be charged
by respondent over its own lines. Appellant did
not see fit to proceed under that section. Instead,
in these proceedings, it asked the Superior Court
to order respondent not to put into force a tariff
of rates approved by the Canadian Transport
Commission for application on all of the re-
spondent's network in Quebec and Ontario.

In my opinion, the Superior Court had no
power to make such an order.

Since I am also in agreement with the reasons
and conclusions of Casey and Hyde JJ. in the
Court below, I would dismiss the appeal with
costs.

Appeal allowed with costs, ABBOTT, MART-
LAND, JUDSON, and RITCHIE JJ. dissenting.

Solicitors for the appellant: Deschines, de
Grandprd, Colas, Godin & Lapointe, Montreal.

Solicitors for the respondent: Robitaille &
April, Montreal.

Solicitors for the Attorney General of Quebec:
Pouliot, Dion & Guilbault, Montreal.

Solicitor for the Attorney General of Canada:
D. S. Maxwell, Ottawa.

Comme 1'a indiqu6 M. le Juge Casey dans ses
motifs de jugement, il ne fait aucun doute que
des contestations peuvent surgir entre ces deux
soci6t6s concessionnaires de services publics
qu'elles naissent d'un contrat pass6 entre elles ou
autrement) et relever de la comp6tence des tri-
bunaux de droit commun ayant juridiction en ma-
tibre civile. Les taux exigibles par l'intim6e pour
l'utilisation de son propre r6seau ne sont pas
compris dans ces matinres. En vertu de la Loi sur
les chemins de fer, la Commission canadienne des
transports a le pouvoir exclusif de fixer ces taux.
L'attribution de ce pouvoir a pour but d'assurer
la protection du public, et on ne peut 16galement
faire porter aux usagers du r6seau de l'intim6e un
taux autre que celui qu'a fix6 la Commission, ni
les obliger A le payer.

En vertu de l'art. 381(4) de la Loi sur les
chemins de fer, la Commission canadienne des
transports a le pouvoir de suspendre ou de rejeter
les taux que l'intimbe entend imposer sur son
propre r6seau. L'appelante n'a pas jug6 & propos
d'engager des proc6dures en vertu de cet article.
Au lieu de cela, dans les proc6dures dont nous
sommes saisis, elle a demand6 h la Cour sup6-
rieure d'ordonner A l'intim6e de ne pas mettre en
vigueur un tarif approuv6 par la Commission
canadienne des transports et applicable A tout le
r6seau de 1'intim6e au Qubbec et en Ontario.

A mon avis, la Cour sup6rieure n'avait pas le
pouvoir de rendre une ordonnance semblable.

Souscrivant aussi aux motifs et aux conclusions
des Juges d'appel Casey et Hyde, je suis d'avis de
rejeter l'appel avec d6pens.

Appel accueilli avec ddpens, LES JUGES
ABBOTT, MARTLAND, JUDSON ET RITCHIE itant

dissidents.

Procureurs de l'appelante: Deschnes, de
Grandprd, Colas, Godin & Lapointe, Montrial.

Procureurs de l'intimde: Robitaille & April,
Montrial.

Procureurs du Procureur gindral de Qudbec:
Pouliot, Dion & Guilbault, Montrial.

Procureur du Procureur gindral du Canada:
D. S. Maxwell, Ottawa.
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Victoria Phillips and Kenneth Meredith,
Executors of the Estate of Victor
Alexander Phillips (Defendants) Appellants;

and

B.B. Enterprises Ltd. (Defendant) Appellant;

and

Sonia Samilo and Sophia Ewachniuk,
Executrices of the Estate of Alexander Joseph
Pylypchuk (Plaintiffs) Respondents.

1971: March 11, 12; 1971: June 28.

Present: Martland, Judson, Ritchie, Hall and Laskin
JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Agency-Ratification-Hotel business operated by
family unit-Father suffering stroke and executing
power of attorney in favour of daughter-Claim for
taxes unlawfully withheld-Father becoming incom-
petent-Solicitor negotiating tax settlement on behalf
of family-Whether father's estate liable for share
of amount paid in settlement.

By a systematic and sustained conspiracy, a closely
knit family unit set about to defraud the Income Tax
Department and did so over a period of years.
Several business ventures were operated in which
A.J., his son Victor and his son-in-law Roman each
had interests. The business out of which the income
tax evasions arose was with respect to a hotel during
the period 1943 to 1959.

After suffering a stroke in 1955, A.J. executed a
power of attorney in favour of his daughter Sophia
and she acted for him thereafter. A.J.'s condition
worsened and he was hospitalized in August 1963.
He became mentally incompetent and on August 10,
1964, Sophia was appointed committee of his estate.
A.J. died December 25, 1964.

It was arranged by the members of the family,
including Sophia as attorney for A.J., that Victor
would be their spokesman in endeavouring to settle
with the Tax Department which was claiming an
amount in excess of $300,000 in taxes unlawfully
withheld. A.J. and Roman did not have the cash
available to settle the tax claim, and it was agreed
that Victor who was in the best position to do so

94057-1

Victoria Phillips et Kenneth Meredith,
Ex6cuteurs testamentaires de Victor
Alexander Phillips (Difendeurs) Appelants;

et

B.B. Enterprises Ltd. (Difenderesse)
Appelante;

et

Sonia Samilo et Sophia Ewachniuk,
Exicutrices testamentaires de Alexander Joseph
Pylypchuk (Demanderesses) Intimdes.

1971: les 11 et 12 mars; 1971: le 28 juin.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Mandat-Ratification-Groupe familial exploitant
une entreprise d'h6tel-Le pare tombe malade et
signe une procuration en faveur de sa fille-Ricla-
mation d'imp6ts illigalement retenus-Le pare de-
vient incapable-Nigociations de rtglement de l'im-
pbt par un avocat au nom de la famille-La succes-
sion du pare doit-elle acquitter une partie du mon-
tant payd en vertu du r~glement.

Par une entente syst6matique et soutenue, un
groupe familial 6troit entreprit de frauder le ministbre
du Revenu national et 1'a effectivement fraud6 durant
plusieurs annies. Plusieurs entreprises commerciales
ont 6t6 exploit6es et A.J., son fils Victor et son
gendre Roman y avaient chacun des int6r~ts. L'entre-
prise A l'6gard de laquelle il y a eu dissimulation de
matibre imposable, durant la p6riode qui s'est 6coul6e
de 1943 A 1959, est celle d'un h6tel.

Ayant eu une attaque en 1955, A.J. a sign6 une
procuration en faveur de sa fille Sophia et par la
suite celle-ci a agi en son nom. L'6tat de A.J. s'est
aggrav6 et en aoit 1963, il a 6t6 hospitalis6. Il est
devenu mentalement incapable et le 10 aofit 1964,
Sophia a 6t6 nomm6e curatrice aux biens de celui-ci.
A.J. est d6c6d6 le 25 d~cembre 1964.

Les membres de la famille, y compris Sophia en
qualit6 de fond6 de pouvoir de A.J., ont convenu
que Victor serait le porte-parole de la famille et
tenterait de faire un riglement avec le ministire du
Revenu national, qui r&clamait un montant de plus
de $300,000 & titre d'imp6ts ill6galement retenus.
A.J. et Roman n'avaient pas A leur disposition la
somme n6cessaire pour r6gler la r6clamation relative
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would arrange to assemble from such sources as
were available, including the appellant B.B. Enter-
prises Ltd., and by borrowing whatever funds were
required to pay the taxes for the group, including
A.J., and that A.J. and Roman would reimburse
for their shares in due course.

On Victor's death, which occurred on June 9,
1963, the appellant Meredith, a barrister and solicitor
and one of the executors of Victor's estate, was
retained to continue negotiations with the Depart-
ment and to arrive at a settlement. After months
of negotiations a settlement was finally reached.

An action was later commenced by the executrices
of A.J.'s estate (Sophia and her foster-sister) against
the appellants. The appeal to this Court was limited
to the counterclaim of the appellants for contribution
by the estate of A.J. to the tax settlement. The Court
of Appeal in dismissing the counterclaim reversed
the judgment of the trial judge in that respect.

Held: The appeal should be allowed.

The trial judge found that A.J. was competent to
deal with the tax matters, except when depressed,
until he was hospitalized in August 1963, if the
family, i.e., Sophia, had chosen to consult him; that
he became incompetent soon after that, but before
Victor's executors had made the payments on A.J.'s
account. He also held that the solicitor was lulled
into a sense of security, that he was doing the best
he could for the whole family and that they partici-
pated in and approved of what he was doing on
behalf of A.J.; that the solicitor had no knowledge
that A.J.'s condition had worsened after August
1963, or of A.J.'s resulting incompetence. There was
no evidence that the solicitor's co-executrix knew
more about A.J.'s incompetence than he did.

These findings were affirmed, and, therefore, the
defence that A.J. was not competent to make the
arrangements and Sophia had no power to do so
under her power of attorney failed.

In any event, the settlement with the Crown, the
arrangement between the individual taxpayers and
the payments by Victor's executors and B.B. Enter-
prises Ltd. were ratified by Sophia, as the committee
of her father's estate. She had full knowledge of all
the material facts.

aux imp6ts; il a 6t6 convenu que Victor, qui 6tait
dans la situation la plus favorable, verrait a obtenir
la oh c'6tait possible, y compris chez I'appelante
B.B. Enterprises Ltd., les fonds requis pour payer
les imp6ts du groupe, A.J. compris, et & emprunter
ces fonds si n6cessaire, et que A.J. et Roman rem-
bourseraient leur part en temps et lieu.

Au d6cks de Victor le 9 juin 1963, I'appelant
Meredith, avocat et l'un des ex6cuteurs testamen-
taires de Victor, a 6t6 retenu aux fins de continuer
les n6gociations avec le ministbre et d'en arriver a
un rbglement. Par suite des n6gociations qui ont dur6
plusieurs mois, un r~glement est finalement intervenu.

Subs6quemment, les ex6cutrices testamentaires de
A.J. (Sophia et sa sceur adoptive) ont institub une
action contre les appelants. L'appel devant cette
Cour porte uniquement sur la demande reconven-
tionnelle des appelants visant a faire contribuer la
succession de A.J. au riglement de l'imp6t. En reje-
tant cette demande, la Cour d'appel a infirm6 la
d6cision du juge de premiere instance h cet 6gard.

Arrit: L'appel doit 8tre accueilli.

Le juge de premibre instance a conclu que, sauf
durant ses moments de d6pression, A.J., jusqu'A son
hospitalisation en aofit 1963, aurait 6t6 apte i s'occu-
per de la question de l'imp6t sur le revenu si la
famille, c'est-a-dire Sophia, avait d6cid6 de le con-
sulter; qu'il est devenu incapable peu aprbs mais
avant que les paiements ne soient effectu6s en son
nom par les ex6cuteurs testamentaires de Victor. II a
6galement d6cid6 que l'avocat avait 6t6 maintenu
dans un sentiment de s6curit6 et qu'il avait fait de
son mieux pour toute la famille, que celle-ci avait
particip6 aux d6marches qu'il avait faites au nom
de A.J. et y avait donn6 son approbation; que l'avo-
cat ne savait pas que l'6tat de A.J. s'6tait aggrav6
aprbs le mois d'aoit 1963 ni que ce dernier 6tait de
ce fait devenu incapable. Il n'y a aucune preuve que
la coex6cutrice testamentaire avec l'avocat 6tait plus
au courant que lui de l'incapacit6 de A.J.

Ces conclusions ont 6t6 accept6es, et, par cons6-
quent, la d6fense que A.J. n'6tait pas apte 1 conclure
les arrangements et que Sophia n'avait aucun pouvoir
a cet 6gard en vertu de sa procuration, est rejet6e.

De toute fagon, le rkglement intervenu avec la
Couronne, I'arrangement conclu entre les contri-
buables particuliers, les paiements effectu6s par les
ex6cuteurs testamentaires de Victor et par B.B. Enter-
prises Ltd. ont tous 6t6 ratifi6s par Sophia en qualit6
de curatrice aux biens de son pare. Elle avait pleine-
ment connaissance de tous les faits importants.
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Sophia's acceptance of a refund of part of the
moneys seized by the sheriff from two of A.J.'s bank
accounts and remitted to the Crown constituted
ratification of the settlement and of the payments
made by Victor's estate and B.B. Enterprises Ltd.

APPEAL from a judgment of the Court of
Appeal for British Columbia', limited to the
counterclaim of the appellants which the Court
of Appeal dismissed, reversing the judgment of
Seaton J. in that respect. Appeal allowed.

B. J. McConnell, for the defendants, appellants.

R. P. Anderson, Q.C., for the plaintiffs, re-
spondents.

The judgment of the Court was delivered by

HALL J.-This is an appeal from the Court of
Appeal for British Columbia limited to the coun-
terclaim of the appellants which the Court of
Appeal dismissed, reversing the judgment of
Seaton J. in that respect.

The litigation arises out of the business dealings
of a closely knit family unit which, by a sys-
tematic and sustained conspiracy, set about to
defraud the Income Tax Department and did so
over a period of years.

The family unit consisted of A. J. Pylypchuk
(who is hereafter referred to as "A.J.") who was
head of the family and came from Alberta to
Vancouver in 1943. He died December 25, 1964.
His widow, Mary Pylypchuk, survives and was a
witness at the trial. A.J. and Mary had a son,
Victor, a daughter, Sophia, and a foster daughter,
Sonia. The daughters are executrices of A.J.'s will,
the plaintiffs in the suit and respondents in the
appeal. Victor changed his last name to Phillips
and married Victoria Ewachniuk. Victor died by
his own hand June 9, 1963. He is hereafter re-
ferred to as "Victor". A.J.'s daughter, Sophia,
hereafter referred to as "Sophia" married Roman
Ewachniuk, the brother of Victor's wife, Victoria.
They have three children. Roman Ewachniuk
sometimes used the name Roman Evans and is

'(1969), 18 D.L.R. (3d) 256n.
94057-li

L'acceptation par Sophia d'un remboursement
d'une partie des argents saisis par le sh6rif dans deux
des comptes de banque de A.J. remis A la Couronne,
constituait une ratification du rbglement et des paie-
ments effectu6s par la succession de Victor et par
B.B. Enterprises Ltd.

APPEL d'un jugement de la Cour d'appel de
la Colombie-Britannique', portant uniquement
sur la demande reconventionnelle des appelants
que la Cour d'appel, infirmant la d6cision du Juge
Seaton A cet 6gard, a rejet6e. Appel accueilli.

B. J. McConnell, pour les d6fendeurs, ap-
pelants.

R. P. Anderson, c.r., pour les demanderesses,
intimdes.

Le jugement de la Cour a t6 rendu par

LE JUGE HALL-Le pr6sent appel est form6 A
l'encontre d'un arr8t de la Cour d'appel de la
Colombie-Britannique et porte uniquement sur
la demande reconventionnelle des appelants que
la Cour d'appel, infirmant la d6cision du Juge
Seaton A cet 6gard, a rejet6e.

Le litige d6coule des affaires d'un groupe fami-
lial 6troit qui, par une entente syst6matique et
soutenue, entreprit de frauder le ministbre du
Revenu national et l'a effectivement fraud6 durant
plusieurs ann6es.

Le groupe familial comprenait A. J. Pylypchuk
(ci-apris appel6 <A.J.>), chef de la famille venu
de l'Alberta pour s'6tablir & Vancouver en 1943.
II est d6c6d6 le 25 d6cembre 1964. Sa veuve,
Mary Pylypchuk, vit encore et elle a t6moign6
au procks. A.J. et Mary avaient un fils, Victor,
une fille, Sophia, et une flle adoptive, Sonia. Les
filles, demanderesses en premire instance et in-
tim6es en appel, sont ex6cutrices testamentaires
de A.J. Victor a remplac6 son nom de famille
par celui de Phillips et a 6pous6 Victoria Ewa-
chniuk. Victor s'est suicid6 le 9 juin 1963. Il est
ci-aprbs appel6 <<Victor. La fille de A.J., Sophia,
ci-apres appel6e <Sophia>, a 6pous6 Roman Ewa-
chniuk, frbre de 1'6pouse de Victor, Victoria. Ils
ont trois enfants. Roman Ewachniuk utilisait par-
fois le nom de Roman Evans; il est ci-aprbs ap-

1(1969), 18 D.L.R. (3d) 256n.
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hereafter referred to as "Roman". After coming
to Vancouver, several business ventures were op-
erated in which A.J., Victor and Roman each had
interests.

The business out of which the income tax
evasions arose was with respect to Regent Hotel
Ltd. during the period from 1943 to 1959. The
history of the various transactions respecting
Regent Hotel Ltd. may be summarized as
follows:

(a) The hotel was purchased in 1943. The price
for the property was $75,000 and for the shares
$65,000.
(b) In 1943, the shares of Regent Hotel Ltd.
(120) were bought by A.J., Victor and Roman
(40 shares each). They also bought one-third
interests each in the hotel property. The three
became directors and took part in the operation
of the hotel together with each of their wives.
Sophia testified that A.J. went there every day
for several hours but did not hold a full-time job
for any specific hours. Sophia did bookkeeping at
the hotel for a short period of time.

(c) In 1951, A.J. sold his 40 shares to one Chmilar
but retained his one-third ownership of the
property.
(d) In 1954, Regent Holdings Ltd. was incor-
porated. Shares were issued equally to A.J., Victor
and Roman. The Regent Hotel property was sold
to Regent Holdings Ltd. for $75,000 for which
debentures were issued to the individuals equally.

(e) In 1956, Victor sold his shares of Regent
Hotel Ltd.-20 to one Bodner and 20 to Roman.
Also in 1956, Roman acquired a further 20 shares
from Chmilar.
(f) In October 1959, the 20 shares of Bodner and
20 shares of Chmilar were acquired by Victor.
Victor and Roman then sold and transferred their
40 and 80 shares respectively to Regent Holdings
Ltd. Regent Holdings Ltd. then sold the hotel
assets and shares of Regent Hotel Ltd. to one
Dr. Moscovich. The price was $527,500, payable
part in cash and part on terms. It was part of the
deal with Dr. Moscovich that all income tax
liability in respect of Regent Hotel Ltd. would be
paid by the vendors, and Dr. Moscovich withheld
payment of a considerable portion of the price
pending clearance of any income tax liability.

pel6 gRoman,. Apris l'arriv6e A Vancouver,
plusieurs entreprises commerciales ont 6t ex-
ploities et A.J., Victor et Roman y avaient des
int6rts.

L'entreprise A 1'6gard de laquelle il y a eu dis-
simulation de matibre imposable, durant la p6riode
qui s'est 6coul6e de 1943 A 1959, est celle de
Regent Hotel Ltd. L'historique des diverses op6-
rations relatives A Regent Hotel Ltd. peut se
r6sumer ainsi:

(a) L'h6tel est achet6 en 1943. Le prix d'achat
est de $75,000 pour la propridt6 et de $65,000
pour les actions.
(b) En 1943, les actions de Regent Hotel Ltd.
(120) sont achet6es par A.J., Victor et Roman
(40 actions chacun). Chacun achite 6galement
un tiers des droits dans l'immeuble. Tous les trois
deviennent administrateurs et prennent part A
'exploitation de l'h6tel avec leurs 6pouses. D'aprbs

le timoignage de Sophia, A.J. s'y est rendu chaque
jour pour plusieurs heures mais n'a pas 6t6 em-
ploy6 A plein temps pour un nombre d'heures
d6termin6. Sophia s'est occup6e de la comptabilit6
de l'h6tel durant une courte pbriode de temps.
(c) En 1951, A.J. vend ses 40 actions h un d6-
nomm6 Chmilar, mais il est demeur6 pour un tiers
propri6taire de l'immeuble.
(d) En 1954, constitution en corporation de Re-
gent Holdings Ltd. Des actions sont 6mises en
nombre 6gal en faveur de A.J., de Victor et de
Roman. L'h6tel Regent est vendu a Regent Hold-
ings Ltd. pour $75,000 et des obligations sont
6mises pour autant A A.J., Victor et Roman, en
nombre 6gal.
(e) En 1956, Victor vend ses actions de Regent
Hotel Ltd., 20 & un d6nomm6 Bodner et 20 h
Roman. Toujours en 1956, Roman acquiert de
Chmilar 20 autres actions.
(f) En octobre 1959, les 20 actions de Bodner et
les 20 actions de Chmilar sont acquises par Victor.
Victor et Roman vendent et transportent ensuite
leurs actions, au nombre de 40 et 80 respective-
ment, A Regent Holdings Ltd. Regent Holdings
Ltd. vend alors l'actif de l'h8tel et les actions de
Regent Hotel Ltd. A un Dr Moscovich. Le prix
s'616ve a $527,500, payable en partie comptant et
en partie par versements. D'apris le march6 conclu
avec le D' Moscovich, tout l'imp6t sur le revenu
ayant trait A Regent Hotel Ltd. serait pay6 par les
vendeurs; le Dr Moscovich s'est abstenu de payer
une bonne partie du prix en attendant que la ques-
tion de l'imp6t sur le revenu soit r6gl6e.
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(g) In 1954, A.J. made a gift of his shares and
debentures of Regent Holdings Ltd. to his three
grandchildren who are the three children of
Roman and Sophia Ewachniuk. The interest was
transferred to Sophia who held it in trust for the
children.

There were several enterprises and in particu-
lar Regent Hotel Ltd., B.B. Enterprises Ltd. and
B.B. Auto Finance which featured largely in the
trial, but the issues in this appeal are limited to
those arising out of the income tax liability of
Regent Hotel Ltd.

After the sale in 1959 by Regent Holdings Ltd.
to Moscovich of the shares of Regent Hotel Ltd.
and the Regent Hotel lands, the Income Tax
Department commenced an investigation into the
affairs of Regent Hotels Ltd. for the years 1943
to 1959. The tax officials made simultaneous
searches of the hotel premises, the home of Vic-
toria and the home of Roman and Sophia and
seized documents and records pertaining to the
hotel operations for the years in question. After
the seizure of these documents by the Tax De-
partment officials, Sophia and Victor went through
the papers and records in A.J.'s home and burned
a large quantity of them as being incriminating if
obtained by the Tax Department.

A.J. had suffered a stroke in 1955. On Decem-
ber 15, 1955, he executed a power of attorney in
favour of Sophia and she acted for him thereafter.
This power of attorney was never revoked. Be-
cause of his illness the tax fraud investigation
and subsequent procedures and the fact that he
was being charged were kept from him. He had
made a will in 1957. On June 18, 1963, after
Victor's death, he made a new will. This will was
admitted to probate with the respondents as the
executrices. A.J.'s condition worsened and he was
hospitalized in August 1963. He became mentally
incompetent and on August 10, 1964, Sophia was
appointed committee of his estate by order of Mr.
Justice Wootton.

The tax matter was one of grave concern and
the subject of much discussion within the family,
excluding A.J. It was arranged amongst the others,
including Sophia as attorney for A.J., that Victor
would be the spokesman for the family in en-

(g) En 1954, A.J. fait don de ses actions et obliga-
tions de Regent Holdings Ltd. a ses trois petits-
enfants, soit les trois enfants de Roman et de
Sophia Ewachniuk. Les droits sont transmis A
Sophia qui les d6tient en fiducie pour les enfants.

En premiTre instance, il a beaucoup 6t6 ques-
tion de plusieurs entreprises et en particulier de
Regent Hotel Ltd., de B.B. Enterprises Ltd. et
de B.B. Auto Finance, mais dans le pr6sent appel
il est uniquement question de l'imp6t sur le revenu
aff6rent A Regent Hotel Ltd.

Regent Holdings Ltd. ayant vendu & Moscovich,
en 1959, les actions de Regent Hotel Ltd. et les
terrains de 1'h6tel Regent, le ministbre du Revenu
national entreprit une enqu&te sur les affaires de
Regent Hotel Ltd. pour les ann6es 1943 A 1959.
Les fonctionnaires du ministbre proc6ddrent A des
perquisitions simultandes dans les locaux de
l'h6tel, chez Victoria et chez Roman et Sophia et
ont saisi des documents et des registres relatifs

l'exploitation de l'h6tel au cours des annees en
question. Aprbs que les fonctionnaires du minis-
tare du Revenu national eurent saisi ces docu-
ments, Sophia et Victor firent l'examen des
papiers et registres qui se trouvaient chez A.J.;
ils en brfildrent beaucoup qui, s'ils avaient 6t6 en
la possession du ministbre du Revenu national,
auraient pu 6tre compromettants.

A.J. a eu une attaque en 1955. Le 15 d6cem-
bre 1955, il a sign6 une procuration en faveur de
Sophia et par la suite celle-ci a agi en son nom.
Cette procuration n'a jamais 6td r6voqu6e. A
cause de sa maladie, on lui a cach6 les investi-
gations de fraude fiscale, les proc6dures ultdrieures
et le fait qu'il 6tait lui-mime accus6. Il avait fait
un testament en 1957. Le 18 juin 1963, aprbs le
d6chs de Victor, il fait un nouveau testament. Ce
dernier a 6t homologu6, et les intimdes sont de-
venues ex6cutrices. L'6tat de A.J. s'est aggrav6
et en aofit 1963, il a t6 hospitalis6. Il est devenu
mentalement incapable et le 10 aofit 1964, Sophia
a 6t6 nomm6e curatrice aux biens de celui-ci par
une ordonnance du Juge Wootton.

Cette affaire d'imp6t a, dans la famille, caus6
beaucoup de soucis et a fait l'objet de nombreuses
discussions dont 6tait exclu A.J. Les autres, y
compris Sophia en qualit6 de fond6 de pouvoir
de A.J., ont convenu que Victor serait le porte-
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deavouring to settle with the Tax Department
which was claiming an amount in excess of
$300,000 in taxes unlawfully withheld. A.J. and
Roman did not have the cash available to settle
the tax claim, and it was agreed that Victor who
was in the best position to do so would arrange
to assemble from such sources as were available,
including B.B. Enterprises Ltd., and by borrow-
ing whatever funds were required to pay the taxes
for the group, including A.J., and that A.J. and
Roman would reimburse for their shares in due
course.

The position taken by Victor, Sophia and the
other members of the family was not to challenge
the fact of having unlawfully withheld the pay-
ment of taxes due nor to challenge the assess-
ments being made and their obligations for the
assessments. They decided to accept liability and
pay the least amount which could be agreed upon
with the Department following negotiations which
Victor was to conduct.

The fact that A.J. was involved in the tax fraud
scheme is established beyond question. He had
installed in his basement a hidden safe in which
bonds, cash and securities were kept according to
the evidence of Sophia and Mary Pylypchuk. The
safe contained $75,000 in bonds, the property
of A.J., and $10,000 in bonds, the property of
Victor.

Criminal charges were laid against Regent Hotel
Ltd., A.J., Victor, Roman and Chmilar in Febru-
ary 1963. Attempts were made to have the
charges dropped, but the Tax Department was
adamant that the prosecutions would have to be
proceeded with. On June 9, 1963, Victor com-
mitted suicide. The appellants, Victoria Phillips
and Kenneth Meredith, were appointed executors
of his estate.

On Victor's death the appellant, Kenneth
Meredith, a barrister and solicitor and one of the
executors of Victor's estate, was retained along
with Mr. J. G. Gould (now Gould J.) as counsel
to continue negotiations with the Tax Department
and to arrive at a settlement. The history of the
negotiations between the appellant, Mr. Meredith,

parole de la famille et tenterait de faire un rbgle-
ment avec le ministbre du Revenu national, qui
r6clamait un montant de plus de $300,000 A titre
d'imp6ts ill6galement retenus. A.J. et Roman
n'avaient pas A leur disposition la somme n6ces-
saire pour r6gler la r6clamation relative aux
imp6ts; il a 6t6 convenu que Victor, qui 6tait dans
la situation la plus favorable, verrait A obtenir
1A oii c'6tait possible, y compris chez B.B. Enter-
prises Ltd., les fonds requis pour payer les im-
p6ts du groupe, A.J. compris, et A emprunter ces
fonds si n6cessaire, et que A.J. et Roman rem-
bourseraient leur part en temps et lieu.

Victor, Sophia et les autres membres de la
famille ont d6cid6 de ne pas contester. le fait
qu'ils s'6taient ill6galement abstenus de payer les
imp6ts qu'ils devaient, et de ne pas contester les
cotisations en voie d'8tre faites ni leurs obliga-
tions en vertu de ces dernibres. Is ont accept6
d'8tre tenus au paiement du montant le moins
6lev6 qui pourrait 6tre convenu avec le ministire
A la suite des n6gociations que Victor devait
entreprendre.

Le fait que A.J. est impliqu6 dans le plan de
fraude fiscale est 6tabli sans conteste. Dans son
sous-sol, il avait install6 un coffre-fort secret ou,
selon le t6moignage de Sophia et de Mary Pylyp-
chuk, des obligations, de l'argent et des valeurs
mobilibres 6taient gard6s. Le coffre-fort ren-
fermait des obligations d'une valeur de $75,000,
appartenant A A.J., et d'autres d'une valeur de
$10,000, appartenant & Victor.

Des accusations ont t6 porties au criminel
contre Regent Hotel Ltd., A.J., Victor, Roman et
Chmilar en f6vrier 1963. On a tent6 de faire
abandonner les accusations, mais le ministbre du
Revenu national a tenu A ce que les poursuites
soient continubes. Le 9 juin 1963, Victor s'est
suicid6. Les appelants, Victoria Phillips et Ken-
neth Meredith, ont 6t6 nomm6s ex6cuteurs testa-
mentaires de ce dernier.

Au d6chs de Victor, I'appelant Kenneth Mere-
dith, avocat et I'un des ex6cuteurs testamentaires
de Victor, ainsi que M. J. G. Gould (maintenant
Juge) ont 6t6 retenus comme avocats aux fins de
continuer les nigociations avec le ministbre du
Revenu national et d'en arriver A un r~glement.
Les d6marches relatives ' ces negociations entre
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and the Tax Department is a long one which in-
volved at least two trips by Mr. Meredith to
Ottawa and numerous meetings and interviews
with the Department officials.

As a result of the months of negotiations be-
tween Mr. Meredith and the Tax Department, a
settlement was finally agreed upon under which
the sum of $298,073.71 was to be paid as of
January 31, 1964. By this time Messrs. Russell
& DuMoulin, barristers and solicitors, Vancouver,
had been retained by Roman (Ewachniuk) to act
for him in the matter as distinct from Mr. Mere-
dith. Details of the settlement arrived at by Mr.
Meredith with the Tax Department were set out
in a letter dated March 17, 1964, from Meredith
to Russell & DuMoulin. That letter reads in part
as follows:

The total liability on the agreement reached with
the department we believe to be as follows as at
31 January 1964:

Regent Hotel Ltd. ............. $245,198.75
Phillips Estate ................. 31,684.71
Pylypchuk ........ ............. 7,181.85
Ewachniuk .................... 14,008.50

$298,073.71

The liability of Regent Hotel Ltd. must be paid by
the individuals.

To date there has been paid the following
amounts:

By or on behalf of the Phillips Estate $184,300.00

By Pylypchuk (Approximately) ........ 10,000.00
By Ewachniuk ................... 10,000.00

$204,300.00

In addition to this, amounts are available to be
paid to the department as follows:

On hand, Meredith & Co. to the
credit of Regent Holdings Ltd. .... $ 21,000.00

Loan, Toronto-Dominion Bank, by
B.B. Enterprises Ltd. .........
On hand Estate of Phillips ........ ...

70,000.00
5,000.00

$ 96,000.00

l'appelant, M. Meredith, et le ministbre du
Revenu national, furent longues, M. Meredith
ayant dit se rendre au moins deux fois A Ottawa
et ayant eu de nombreuses rencontres et dis-
cussions avec les fonctionnaires du ministbre.

Par suite des n6gociations entre M. Meredith
et le ministbre du Revenu national, qui ont dur6
plusieurs mois, un r6glement est finalement inter-
venu en vertu duquel la somme de $298,073.71
devrait 6tre payee A la date du 31 janvier 1964.
A ce moment-lh, l'6tude de MM. Russell et Du-
Moulin, avocats, de Vancouver, avait 6t6 retenue
par Roman (Ewachniuk) aux fins de le repr6-
senter ind6pendamment de M. Meredith. Les
d6tails du raglement auquel en 6tait arriv6 M.
Meredith avec le minist~re du Revenu national
sont 6noncis dans une lettre du 17 mars 1964 de
Meredith A Russell et DuMoulin. Cette lettre se
lit partiellement ainsi:
[TRADUCTION] Nous estimons qu'au 31 janvier
1964, le montant global auquel se chiffrait la dette
en vertu de I'entente conclue avec le ministbre, se
dbcomposait ainsi:

Regent Hotel Ltd. ............. $245,198.75
Succession Phillips .............. 31,684.71
Pylypchuk ..................... 7,181.85
Ewachniuk .................... 14,008.50

$298,073.71

La dette de Regent Hotel Ltd. doit 6tre payee par
les particuliers en cause.

Jusqu'A ce jour, les montants suivants ont 6t6
pay6s:
Par la succession Phillips ou en son
nom ........................ $184,300.00
Par Pylypchuk (montant approxi-
matif) ........... .............. 10,000.00
Par Ewachniuk .................. 10,000.00

$204,300.00

En outre, les montants suivants sont disponibles
pour versement au minist~re:

Montant en caisse, Meredith & Co.
au cr6dit de Regent Holdings Ltd. $ 21,000.00
Emprunt A la Banque Toronto-
Dominion par B.B. Enterprises
Ltd. ......................... 70,000.00
Montant en caisse, succession
Phillips . ....................... 5,000.00

$ 96,000.00
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The total of the amounts already paid and those
available to be paid amount to $300,300.00.

The difference between the sum of $298,073.71
and $300,300.00 may be taken to cover incidental
interest charges since 31 January 1964.

Having set out the details of the settlement and
of the amount still to be paid, Mr. Meredith's
letter proceeded to deal with matters claimed to
be at issue by Roman against Victor's estate and
A.J.'s estate. The letter provided that Roman was
to take action within 60 days to assert his claims
and his right to do so was preserved. He did take
an action which was tried by Monroe J. and
dismissed on June 9, 1967. Subsequently he be-
gan another action involving substantially the
same claims and this action was tried and dis-
missed by Rae J. on June 25, 1969.

The letter of March 17, 1964, contained a copy
on which Roman and Regent Holdings Ltd. were
asked to endorse their consent and return to
Meredith. This was done and a copy of the letter
was returned to Meredith with a notation as
follows:

IN CONSIDERATION of B.B. Enterprises
Ltd. and the Phillips Estate making payment
of the sum of $70,000.00 to the department,
we agree to the provisions and conditions set
forth in the within letter.

"Roman Ewachniuk"
Roman Ewachniuk

REGENT HOLDINGS LTD.
Per: "Roman Ewachniuk"

Per: "Sophia R. Ewachniuk"

The substantial issue in this appeal resolves
into determination of the position taken by Sophia
that A.J., while he was yet alive and his estate
after his death, could not be be held liable for
any share of the $300,300 paid to the Income
Tax Department on the ground that Sophia's
power of attorney had become inoperative after
A.J. was hospitalized in August 1963 and was

Le total des montants dbji paybs et des sommes
disponibles pour versement s'616ve h $300,300.00.

La diff6rence entre la somme de $298,073.71 et
celle de $300,300.00 peut 8tre consid6rde comme
se rapportant aux int6r&ts qui auront couru depuis
le 31 janvier 1964.

Ayant expos6 dans sa lettre les conditions du
raglement et le montant qu'il restait a payer, M.
Meredith a trait6 de questions qui, d'apris
Roman, opposaient ce dernier A la succession de
Victor et a celle de A.J. D'apris la lettre, Roman
devait instituer une action dans les 60 jours pour
opposer ses pr6tentions et son droit d'agir en
consequence 6tait pr6serv6. Cette action, il l'a
institu6e; elle fut entendue par le Juge Monroe,
qui l'a rejet6e le 9 juin 1967. Par la suite, il a
institu6 une autre action comportant essentielle-
ment les mimes pr6tentions; elle fut entendue par
le Juge Rae et ce dernier l'a rejet6e le 25 juin
1969.

A la lettre du 17 mars 1964 6tait jointe une
copie qu'on demandait h Roman et h Regent
Holdings Ltd. de signer, pour y exprimer leur
consentement, et de retourner & Meredith, ce
qu'ils ont fait. La copie de la lettre a 6t6 renvoy6e
A Meredith avec la note suivante:

[TRADUCION] EN CONTREPARTIE du paie-
ment au minist&re de la somme de $70,000 par
B.B. Enterprises Ltd. et par la succession Phillips,
nous donnons notre accord aux dispositions et
conditions 6noncies dans la lettre ci-incluse.

<Roman Ewachniuk>
Roman Ewachniuk

REGENT HOLDINGS LTD.
Par: <Roman EwachniukD

Par: cSophia R. Ewachniuk>

La principale question en litige dans le pr6sent
appel porte sur la pr6tention de Sophia soit que
A.J., de son vivant et, apris son d6cks, sa suc-
cession, ne pouvait 8tre tenue d'acquitter une
partie du montant de $300,300 pay6 au ministbre
du Revenu national puisque la procuration de
Sophia s'6tait 6teinte apr~s que A.J. eut 6t6 hospi-
talis6 en aoit 1963 et tenu pour mentalement in-
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said to be mentally incompetent. The learned trial
judge, Seaton J., found against the respondent on
this issue, saying as follows:

Considering all of the evidence, unsatisfactory as
much of it is, I conclude that Mr. Pylypchuk's
mental condition was substantially impaired by the
stroke of 1955 but that he did continue to have
sufficient ability to consider matters which interested
him and were not too complex. During this period
he was subject to emotional changes and, on some
days, was too depressed to consider business matters.
On most days he was not interested and the family
protected him against business problems.

After the hospitalization in August 1963, the
evidence would tend to indicate that Mr. Pylypchuk
was seldom capable of considering business matters.
This did not substantially change the attitude of the
family towards him as they had consistently shielded
him from problems.

I would conclude that after the 1963 hospitalization
Mr. Pylypchuk was not competent but that prior
thereto he was, except when depressed, sufficiently
capable for the purposes with which we are now
concerned. Payments to the Income Tax Department
were made after the 1963 hospitalization when
Mr. Pylypchuk must be considered as incompetent.

The further difficulty is to determine the stage at
which Mr. Meredith should be attributed with knowl-
edge of Mr. Pylypchuk's incompetence. While he
was put on his guard by the original material pro-
duced to him by Mr. Phillips and the doctor, it was
not unrealistic of him to look upon time (sic) as
exaggerated. The material was obtained for the
purpose of persuading the Crown not to proceed
and painted as dark a picture as possible. There was
sufficient for him to be on his guard from 1960
but there was nothing to cause further alarm. Mrs.
Pylypchuk told him that Mr. Pylypchuk was fairly
well when she called after Mr. Phillips's death. Mrs.
Ewachniuk continued to execute documents pursuant
to the power of attorney. It is apparent that I accept
Mr. Meredith's evidence where it disagrees with a
member of the family.

It appears that Mr. Meredith was lulled into a
sense of security because the whole of the family
was involved in this extremely urgent matter. He was
also satisfied that what he was doing was in the best

capable. Le savant juge de premiere instance, le
juge Seaton, a formul6 sur ce point la conclusion
suivante, A 1'encontre des intim6es:
[TRADUCTION] Compte tenu de l'ensemble de la
preuve, si peu satisfaisante qu'elle soit pour bonne
part, je conclus que l'6tat mental de M. Pylypchuk
a 6t6 bien affect6 par son attaque en 1955, mais
qu'il est rest6 capable d'6tudier ces questions l'int6-
ressant qui n'6taient pas trop complexes. A cette
6poque, il 6tait sujet h des variations 6motionnelles
et, certains jours, il 6tait trop d6prim6 pour 6tudier
des questions d'affaires. La plupart du temps il ne
s'y int6ressait pas et la famille le prot6geait des
problimes d'affaires.

La preuve tend A indiquer qu'apris son hospita-
lisation en aofit 1963, M. Pylypchuk a rarement pu
traiter de questions d'affaires. Cela n'a pas trop modi-
fi6 l'attitude de la famille h son 6gard, car elle
l'avait continuellement tenu a l'abri de ces problbmes.

Je conclus qu'apris son hospitalisation, en 1963,
M. Pylypchuk 6tait devenu incapable mais qu'aupa-
ravant, sauf dans ses moments de d6pression, il avait
6t6 en possession suffisante de ses facult6s relative-
ment aux fins qui nous int6ressent ici. Les paiements
au ministbre du Revenu national ont 6t6 effectuds
aprbs l'hospitalisation de M. Pylypchuk en 1963, A
un moment ohi celui-ci doit 8tre tenu pour avoir 6t6
incapable.

L'autre difficult6 est de d6terminer l'6poque qu'on
doit pr6sumer comme 6tant celle ob M. Meredith a
6t6 au courant de l'incapacit6 de M. Pylypchuk. II
avait 6t6 mis sur ses gardes par les piices qui lui
avaient 6t6 initialement soumises par M. Phillips et
le m6decin, mais il n'6tait pas d6raisonnable de sa
part de voir dans le temps (sic) une exag6ration.
Ces pi~ces avaient 6t6 rassembl6es en vue de persua-
der la Couronne de ne pas proc6der, et elles pr6sen-
taient les circonstances sous le plus mauvais jour
possible. II avait des raisons suffisantes d'8tre sur
ses gardes h compter de 1960 mais il n'y avait rien
pour l'alarmer davantage. Mm Pylypchuk lui a dit,
lorsqu'elle l'a appel6, apris le d6chs de M. Phillips,
que M. Pylypchuk se portait assez bien. Mm Ewach-
niuk, elle, a continu6 A signer des documents en
conformit6 de sa procuration. 11 est 6vident que
j'accepte le t6moignage de M. Meredith lorsqu'il ne
concorde pas avec celui d'un membre de la famille.

Il semble que M. Meredith ait 6t6 maintenu dans
un sentiment de s6curit6 du fait que toute la famille
6tait impliqu6e dans cette affaire extr8mement ur-
gente. II 6tait 6galement convaincu que ce qu'il faisait
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interests of Mr. Pylypchuk and that the family were
determined to protect the father. The whole of the
family participated and approved of what was being
done and no one objected to Mr. Meredith's handling
of the matter on behalf of Mr. Pylypchuk. Mr. Mere-
dith, under all the circumstances, cannot be fixed with
knowledge of Mr. Pylypchuk's incompetence.

It has been suggested that upon Mr. Pylypchuk
becoming incompetent, Mrs. Ewachniuk's power as
agent ceased. Mr. Meredith had received his instruc-
tions through Mrs. Ewachniuk and Mr. Phillips and
the plaintiffs maintain that his authority ceased on
the death of Mr. Phillips and the incompetence of
Mr. Pylypchuk. I would conclude that Mr. Meredith
was retained by the authorized person, Mr. Phillips;
that the arrangement was concurred in and approved
by Mrs. Ewachniuk; and that Mr. Meredith learned
nothing to indicate that Mr. Pylypchuk's condition
had worsened.

A somewhat similar situation was dealt with in
Kerr v. Town of Petrolia (1922) 64 D.L.R. 689 at
pp. 694-5:

"The defendant corporation also contended that
at the time of the execution of the lease John Kerr
was of unsound mind and incapable of managing
his affairs, whereby the power of attorney was
revoked or the right to act upon it was suspended,
and that in either case the execution of the lease
by Kenneth Campbell Kerr was unauthorised and
the lease itself void.

As already stated, John Kerr was in his right
mind when he executed the power of attorney.
If, thereafter, and before the lease was executed,
he became insane, then the questions are: what
effect, if any, had such subsequent insanity upon
Kenneth Campbell Kerr's previous authority to
execute the lease, and upon the lease itself?

Some text-writers state that insanity of the
principal ipso facto revokes the agency, but the
cases do not support such an unqualified proposi-
tion: for example, in the leading case of Drew v.
Nunn (1879), 4 Q.B.D. 661, it was held that a
lunatic was liable on contracts made by his agent
with third persons who were ignorant of the fact
of the principal's lunacy, but to whom the lunatic
when sane had represented that the agent had
authority to contract for him; thus in such a case
the principal's insanity does not revoke the
agency."

6tait au mieux des int6rits de M. Pylypchuk et que
la famille 6tait r6solue A prot6ger le pare. Toute la
famille a pris part A ce qui a 6t6 fait et y a donn6
son approbation; personne ne s'est oppos6 h la fagon
dont M. Meredith a mend l'affaire au nom de
M. Pylypchuk. Dans ces circonstances, il est impos-
sible d'6tablir que M. Meredith 6tait au courant de
l'incapacit6 de M. Pylypchuk.

On a exprim6 l'avis que la procuration de M".
Ewachniuk se serait 6teinte au moment oii M. Pylyp-
chuk est devenu incapable. M. Meredith avait requ
ses instructions par l'entremise de Mm' Ewachniuk
et de M. Phillips; les demanderesses soutiennent que
son mandat s'est 6teint lors du d6chs de M. Phillips
et de l'incapacit6 de M. Pylypchuk. Ma conclusion
serait que M. Meredith a 6t6 retenu par la personne
autorisde, M. Phillips, que Mm" Ewachniuk a sous-
crit A cet arrangement et l'a approuv6 et que M. Me-
redith n'a rien appris qui efit pu indiquer que l'6tat
de M. Pylypchuk s'6tait aggrav6.

Une situation quelque peu semblable se pr6sentait
dans I'affaire Kerr v. Town of Petrolia (1922) 64
D.L.R. 689, pp. 694-5:

[TRADUCTION] eLa corporation d6fenderesse a
6galement soutenu qu'au moment de la signature
du bail, John Kerr n'6tait pas sain d'esprit et 6tait
incapable d'administrer ses affaires et que en con-
s6quence ou la procuration 6tait r~voqu6e ou le
droit d'agir en vertu de celle-ci 6tait suspendu, et
que dans un cas comme dans l'autre Kenneth
Campbell Kerr n'6tait pas habilit6 6 signer le bail
et le bail lui-m8me 6tait nul.

Comme nous l'avons dit, John Kerr 6tait sain
d'esprit lorsqu'il a sign6 la procuration. Si par la
suite, avant la signature du bail, il est devenu
alin6 mental, les questions h r6soudre sont les
suivantes: quel effet, s'il en est, cette ali6nation
subs6quente a-t-elle eu sur le pouvoir qu'avait
Kenneth Campbell Kerr de signer le bail, et sur le
bail lui-mime?

Certains auteurs affirment que l'ali6nation men-
tale du mandant entraine ipso facto la r6vocation
du mandat, mais les arrits ne sanctionnent pas
cette proposition dans ce qu'elle a d'absolu: par
exemple, dans l'arr8t Drew v. Nunn (1879), 4
Q.B.D. 661, qui a fait autorit6, il a 6t6 jug6 qu'un
ali6n6 6tait li6 par les contrats passes entre son
mandataire et des tiers qui ignoraient la d6mence
du mandant mais A qui l'ali6n6, lorsqu'il 6tait sain
d'esprit, avait dit que le mandataire 6tait autoris6
A contracter en son nom; ainsi, en pareil cas,
I'ali6nation du mandant n'entraine pas la rbvoca-
tion du mandat.>
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The defendants have purported to charge to
A.J. Pylypchuk a portion of the fine paid by Mr.
Ewachniuk and there is no justification for that.
They have also charged a full one-third of the legal
expense and that is not appropriate. The defence of
Mr. Pylypchuk with regard to the criminal charges
was not comparable with the other two individuals
or the company.

The defendants have shown that expense was in-
curred on Mr. Pylypchuk's behalf with regard to
the criminal charges but this should be 10 per cent
of the whole. Mr. Pylypchuk can also be charged
with his share of the company defence and I would
attribute 30 per cent of the whole defence cost to
the company.

Subject to this limitation I find that Mr. Meredith
had authority to resolve the matter as he did. As the
sanity question is a difficult one the conclusion as
to the income tax set off should be examined on the
basis of other arguments that were raised.

Had the defendants argued a trustee relationship
I would have inclined to the view that they had
properly discharged Mr. Pylypchuk's indebtedness
to the Income Tax Department from funds held on
his behalf.

The income tax matter must also be resolved in
favour of the defendants on the basis of restitution,
or the more commonly used descriptions: "unjust
enrichment" and "quasi-contract". Probably the
designation "unjustifiable enrichment" is most suited
to the area with which we are now concerned.

In the Court of Appeal, McFarlane J.A. with
whom Robertson J.A. concurred (Davey C.J.B.C.
dissenting) held as follows:

There is no suggestion that Sophia or any other
person, after May 14th, 1964, agreed on A.J.'s behalf
that he would accept the proposed allocation. I must
conclude, therefore, accepting the learned judge's
findings as to the true situation existing in March,
1964, that the alleged authority or agreement was
not given at any time.

There was a suggestion in argument that by
accepting a refund from the Department of National
Revenue, Sophia had knowingly taken a benefit under
the settlement and thereby, on behalf of A.J. or his
estate, ratified the arrangement made by Mr. Mere-
dith. I cannot accept that argument since funds were

Les d6fendeurs ont voulu faire supporter A A.J.
Pylypchuk une partie de l'amende payee par M.
Ewachniuk, ce qui ne peut se justifier. Ils ont 6gale-
ment demaid6 exactement un tiers des frais 16gaux,
ce qui n'est pas appropri6. La d6fense de M. Pylyp-
chuk A l'6gard des accusations porties au criminel
ne se compare pas & celle des deux autres particuliers
ou A celle de la compagnie.

Les d6fendeurs ont d6montr6 que des d6penses
avaient 6t6 faites au nom de M. Pylypchuk h l'6gard
des accusations porties au criminel, mais celles-ci ne
peuvent comprendre que 10 p. 100 du montant
global. Il y a 6galement lieu de mettre a la charge
de M. Pylypchuk sa part des frais subis pour assurer
la d6fense de la compagnie et j'impute 30 p. 100
de tous les frais de d6fense A la compagnie.

Sous r6serve de cette restriction, je conclus que
M. Meredith 6tait autoris6 A r6gler l'affaire comme
il I'a fait. Vu que la question de l'ali6nation mentale
est difficile h r6soudre, la conclusion quant h la com-
pensation relative h l'imp6t sur le revenu devrait 8tre
examinde A la lumibre de certains autres arguments
invoqu6s.

Si les d6fendeurs avaient allgu6 l'existence d'une
relation fiduciaire, j'aurais 6t6 d'avis qu'ils avaient &
juste titre acquitt6 la dette de M. Pylypchuk envers
le ministbre du Revenu national avec des fonds d6te-
nus en son nom.

La question de l'imp6t sur le revenu doit 6gale-
ment 8tre r6solue en faveur des d6fendeurs si on se
base sur la notion de restitution, plus g6n6ralement
appel6e cenrichissement sans causeD et aquasi-
contratD. L'expression cenrichissement injustifiablep
est probablement celle qui convient le mieux dans le
cas qui nous occupe.

En Cour d'appel, le Juge McFarlane, avec qui
le Juge Robertson 6tait d'accord (le Juge en chef
Davey 6tait dissident), a d6cid6 ce qui suit:

[TRADUCTION] Nul n'a exprim6 l'avis que Sophia
ou quelque autre personne aurait, apris le 14 mai
1964, consenti au nom de A.J. h ce que celui-ci
accepte l'allocation propos6e. Par cons6quent, je dois
conclure, acceptant les conclusions du savant juge
quant A la situation v6ritable qui existait en mars
1964, que l'autorisation ou le consentement all6gu6
n'a jamais 6t6 donn6.

On a avanc6 l'opinion, lors des plaidoiries, qu'en
acceptant un remboursement du ministire du Revenu
national, Sophia avait sciemment b6n6fici6 du r~gle-
ment et qu'elle avait par cons6quent ratifi6, au nom
de A.J. ou de sa succession, I'arrangement conclu
par M. Meredith. Je ne puis accepter cette pr6ten-
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attached directly from A.J.'s bank account under a
writ of extent. Moreover Sophia's full knowledge of
facts and full understanding of rights, required to
support a finding of ratification, are not proved.

It is only just to say that I concur in the view
of the learned trial judge that Mr. Meredith dealt
with the income tax problems in the best interests
of all concerned, ably and in good faith.

In my opinion, however, the cross-appeal must be
allowed and the counterclaim dismissed.

In his reasons, Davey C.J.B.C. held as follows:

The learned trial judge found, as I have said,
that the arrangement was that the various credits
and debits should be sorted out later after payment
of the money due the Crown. That finding is sup-
ported by the evidence, but it seems that much of
this sorting out had been done between the memo-
randum of October 11, 1963, Exhibit 22, and the
letter of March 17, 1964, Exhibit 26, and that by
that date Ewachniuk and Sophia had accepted the
amounts shown in Exhibit 26, as the prima fade
share of Ewachniuk and A.J., subject to reservations
that are no longer material. But on reflection I think
the expression "prima facie liability" used in Ex-
hibit 26 is flexible enough to allow the learned trial
judge to make appropriate adjustments in the shares
of the several taxpayers in order to carry out fairly
and equitably the spirit of the arrangement, and I am
not disposed to interfere with the adjustments made.

So far I have approached this appeal on the
assumption that Sophia was fully authorized in all
she did by the power of attorney from A.J., dated
December 13, 1955. Sophia and her co-executrice
argued that her authority under this power of attor-
ney was revoked before the material times by A.J.'s
mental incompetence, but that plea was not raised
until the statement of claim and reply and defence
to counterclaim were amended on February 14,
1968, the action having been commenced on October
1, 1965.

The learned trial judge analysed the evidence
most carefully and concluded that A.J. was com-

tion puisque les fonds ont 6t6 saisis directement dans
le compte de banque de A.J. en vertu d'un bref
d'ex6cution de la Couronne. De plus, il n'est pas
prouv6 que Sophia avait pleinement connaissance
des faits et comprenait parfaitement les droits en
cause, ce qui 6tait n6cessaire pour fonder une con-
clusion que l'arrangement avait 6t6 ratifi6.

Il n'est que juste de dire que je souscris A l'avis
du savant juge de premibre instance que M. Mere-
dith s'est occup6 des problimes d'imp6t sur le revenu
au mieux des int6r~ts de tous, avec comp6tence et
de bonne foi.

A mon avis toutefois, I'appel incident doit etre
accueilli et la demande reconventionnelle rejet6e.

Dans ses motifs, le Juge en chef Davey a d6-
cid6 ce qui suit:

[TRADUCTION] Comme je l'ai dit, le savant juge de
premiere instance a conclu que l'arrangement 6tait
que les diverses sommes port6es au cr6dit et au
d6bit seraient ventilbes plus tard, une fois paye la
somme due A la Couronne. Cette conclusion est
6tay6e par la preuve, mais il semble qu'une bonne
partie de cette ventilation ait 6t6 effectube entre la
note du 11 octobre 1963 produite comme pibce 22
et la lettre du 17 mars 1964 produite comme pi&ce
26, et qu'1 cette date Ewachniuk et Sophia avaient
dbji admis, avec certaines r6serves qui ne sont plus
pertinentes, que les montants mentionnis A la pi~ce
26 repr6sentaient prima facie la part d'Ewachniuk
et de A.J. Mais r6flexion faite, je crois que l'expres-
sion ((obligation prima facieb employ6e dans la
pibce 26 est de port6e assez 6tendue pour permettre
au savant juge de premiere instance de faire les
ajustements n6cessaires en ce qui concerne les parts
des divers contribuables, afin de donner effet de
fagon juste et 6quitable A 1'esprit de l'arrangement
intervenu. Je ne modifierai pas ces ajustements.

Jusqu'ici j'ai abord6 la question en appel comme
si Sophia 6tait pleinement autorisbe h faire tout ce
qu'elle a fait en vertu de la procuration dat6e du
13 d6cembre 1955, reque de A.J. Sophia et sa co-
ex~cutrice testamentaire ont soutenu que l'autorisa-
tion a elle accord6e en vertu de la procuration avait
6t6 r6voqu6e avant les dates pertinentes vu l'incapa-
cit6 mentale de A.J., mais ce n'est qu'aprbs les
modifications apport6es le 14 f6vrier 1968 a la d6cla-
ration, A la r6ponse et A la d6fense A la demande
reconventionnelle que ce moyen a 6t6 soulev6, l'ac-
tion ayant 6t6 institude le 1" octobre 1965.

Le savant juge de premiere instance a analys6 la
preuve trbs attentivement et conclu que, sauf durant
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petent to deal with the income tax matters, except
when depressed, until he was hospitalized in August,
1963, if the family, i.e., Sophia, had chosen to consult
him; that he became incompetent soon after that,
but before Victor's executors had made the payments
on A.J.'s account. He also held Mr. Meredith was
lulled into a sense of security, and that he was doing
the best he could for the whole family, and that they
participated in and approved of what he was doing
on behalf of A.J.; that Mr. Meredith had no knowl-
edge that A.J.'s condition had worsened after August
1963, or of A.J.'s resulting incompetence. I can recall
no argument by counsel, nor any evidence that
Victoria, Mr. Meredith's co-executrix, knew more
about her father-in-law's incompetence than he did.

I would not disturb those findings of fact, sup-
ported as they are by ample evidence, and so the
defence that A.J. was not competent to make the
arrangements, and Sophia had no power to do so
under her power of attorney must fail in law against
Victor's estate and B.B. Enterprises Ltd.

In any event I think the settlement with the
Crown, the arrangement between the individual tax-
payers, and the payments by Victor's executors, and
B.B. Enterprises Ltd., were ratified by Sophia, as
the committee of her father's estate. That was
pleaded as estoppel, and argued as election, but in
my opinion it constituted ratification of what Mr.
Meredith had done.

It follows from what I have said that Sophia had
full knowledge of all the material facts, although
she might not have fully understood that she could
not bind her father or his estate, if Mr. Meredith or
Victoria had known of his incompetence. But that
kind of knowledge was not necessary for ratification
in this kind of situation, as the facts were known.

After the settlement with the Crown and the
payments by Victor's executors and B.B. Enterprises
Ltd. of the full amount owing, the Minister of
National Revenue issued revised assessments against
the four taxpayers, increasing the levy against Regent
Hotel Ltd. by $6,955.75 to $245,198.75 and reducing

ses moments de d6pression, A.J., jusqu'A son hospita-
lisation en aoft 1963, aurait 6t6 apte A s'occuper de
la question de l'imp6t sur le revenu si la famille,
c-h-d. Sophia, avait d6cid6 de le consulter, et que
A.J. est devenu incapable peu apris mais avant que
les paiements ne soient effectu6s en son nom par les
ex6cuteurs testamentaires de Victor. II a 6galement
d6cid6 que M. Meredith avait 6t6 maintenu dans
un sentiment de s6curit6 et qu'il avait fait de son
mieux pour toute la famille, que celle-ci avait parti-
cip6 aux d6marches qu'il a faites au nom de A.J.
et y avait donn6 son approbation, et que M. Mere-
dith ne savait pas que l'6tat de A.J. s'6tait aggrav6
aprbs le mois d'aoit 1963 ni que ce dernier 6tait de
ce fait devenu incapable. Que je sache, rien dans les
d6bats ni dans la preuve n'indique que Victoria,
coex~cutrice testamentaire avec M. Meredith, 6tait
plus au courant que M. Meredith de l'incapacit6 de
son beau-phre.

Je ne modifierais pas ces conclusions de fait,
d'ailleurs amplement appuybes par la preuve; par
cons6quent, la d6fense que A.J. n'6tait pas apte A
conclure les arrangements et que Sophia n'avait
aucun pouvoir A cet 6gard en vertu de sa procuration
doit 8tre rejet6e en droit en ce qui concerne la suc-
cession de Victor et B.B. Enterprises Ltd.

De toute fagon, je crois que le r~glement intervenu
avec la Couronne, l'arrangement conclu entre les
contribuables particuliers, les paiements effectu6s par
les ex~cuteurs testamentaires de Victor et par B.B.
Enterprises Ltd. ont tous 6t6 ratifies par Sophia en
qualit6 de curatrice aux biens de son phre. On a
alligu6 dans les conclusions 6crites qu'il y avait lt
fin de non-recevoir et, dans les d6bats, qu'il s'agissait
d'une option, mais h mon avis cela constituait une
ratification de ce que M. Meredith avait fait.

II d6coule de ce que j'ai dit que Sophia avait
pleinement connaissance de tous les faits importants,
mime s'il se peut qu'elle n'ait pas bien compris
qu'elle n'aurait pu lier son pare et Ia succession de
celui-ci si M. Meredith ou Victoria avaient eu con-
naissance de l'incapacit6 du phre. Mais dans une
situation comme celle-li, une telle connaissance
n'6tait pas requise pour qu'il y ait ratification, car
les faits 6taient connus.

Une fois effectu6 le riglement avec la Couronne
et apris que B.B. Enterprises Ltd. et les ex6cuteurs
testamentaires de Victor eurent pay6 le montant
global qui 6tait dfl, le ministre du Revenu national
a ddlivr6 aux quatre contribuables des cotisations
revis6es qui augmentaient l'imp6t de Regent Hotel
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A.J.'s by $41,079.15 from $48,261.00 to $7,181.85.
On September 17, 1963, before the settlement the
Sheriff had seized $11,475.53 from two of A.J.'s
bank accounts under a writ of extent, and remitted
the money to the Crown. On August 25, 1964 the
Crown paid $4,664.42 to A.J., being the amount
remaining after using the money levied by the
Sheriff to pay the revised assessment. Sophia kept
this money and presumably credited it to her father's
account. I may say that I have been unable to
exactly reconcile this figure, and the others mentioned
in Exhibits 22 and 26, with other statements, but
assume that the small differences represent interest
that was constantly accruing to the Crown.

Sophia received this refund as committee of her
father's estate, having been appointed committee
under the Patients' Estates Act, 1962 (B.C.), c. 44,
by order dated August 10, 1964, which expressly
gave her, as permitted by the Act, the same power
over A.J.'s estate that he had. I take it to be clear
under the authorities that A.J. could have ratified
what Sophia, or Mr. Meredith, had done, if he had
been competent at the time of ratification. The ac-
ceptance of this refund was ratification of the settle-
ment with the Crown, because the money became
payable to A.J. as a result of that settlement. It was
ratification of the payments made by Victor's estate,
and B.B. Enterprises Ltd. because the settlement
with the Crown required the individual taxpayers
to pay the levy against the hotel, and only the pay-
ments made by Victor's estate and B.B. Enterprises
Ltd. made it unnecessary for the Crown to resort
to the balance of A.J.'s money for that purpose. So,
although the refund came from the monies seized
from A.J.'s bank accounts, it was made possible only
by the payments made by Victor's estate, and B.B.
Enterprises Ltd.

I have considered the conditions of ratification
laid down by the authorities, which raise questions
of some nicety in this context. However, the time
available does not permit extended discussion of
them, so I shall merely state that I am satisfied on
the foregoing facts there was ratification in law.

Ltd. de $6,955.75, le portant ainsi A $245,198.75, et
qui diminuaient l'imp6t de A.J. de $41,079.15, le
portant de $48,261.00 a $7,181.85. Le 17 septembre
1963, avant que le r~glement n'ait eu lieu, le sh6rif,
en vertu d'un bref d'ex6cution de la Couronne, avait
saisi $11,475.53 dans deux des comptes de banque
de A.J., et il avait remis cet argent a la Couronne.
Le 25 aoit 1964, la Couronne a remis $4,664.42 A
A.J., soit le solde qui restait aprks avoir utilis6 en
acquittement de la cotisation revisbe l'argent pr6lev6
par le sh6rif. Cet argent, Sophia l'a conserv6 et on
peut pr6sumer qu'elle 'a fait porter au cr6dit du
compte de son phre. Je dois dire qu'il m'a 6t6 impos-
sible de faire concorder exactement ce montant, et
ceux qui figurent aux pieces 22 et 26, avec ceux qui
figurent dans d'autres relev6s, mais je pr6sume que
les 16gires diff6rences repr6sentent l'int6rat qui ne
cessait de courir en faveur de la Couronne.

Sophia a regu ce remboursement en qualit6 de
curatrice aux biens de son phre; elle avait 6t6 nomm6e
curatrice en vertu du Patients' Estates Act, 1962
(B.C.), c. 44, par une ordonnance du 10 aofit 1964
qui lui conf6rait express6ment les mmes pouvoirs
que ceux de A.J. sur les biens de celui-ci, comme le
permettait la loi. Je considbre qu'il est 6tabli dans les
ouvrages et arr8ts que A.J. aurait pu ratifier ce que
Sophia ou M. Meredith avait fait s'il avait 6t6, au
moment de la ratification, une personne capable.
L'acceptation de ce remboursement constitue une
ratification du r6glement intervenu avec la Couronne,
I'argent 6tant devenu payable A A.J. par suite de tel
r~glement. C'est la une ratification des paiements
effectubs par la succession de Victor et par B.B.
Enterprises Ltd. parce que le rkglement avec la
Couronne obligeait les contribuables individuellement
a payer l'imp6t de l'htel, et seuls les paiements
effectu6s par la succession de Victor et par B.B.
Enterprises Ltd. ont permis que la Couronne n'ait
pas hL employer le reste de l'argent de A.J. i cette
fin. Par cons6quent, m8me si le montant rembours6
provient de I'argent saisi dans les comptes de banque
de A.J. ce n'est que grace aux paiements effectubs par
la succession de Victor et par B.B. Enterprises Ltd.
que ce remboursement a pu avoir lieu.

J'ai examin6 les conditions de ratification 6nonc6es
dans les ouvrages et arr~ts, lesquelles posent en
l'espice des probl~mes qui ne sont pas sans subtilit6s.
Toutefois, le temps que nous avons a notre disposi-
tion ne nous permet pas d'en discuter plus longue-
ment; je dirai donc simplement que je suis convaincu
que, d'aprks les faits ci-dessus expos6s, il y a eu,
sur le plan juridique, ratification.
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and he specifically approved of the remarks of the
learned trial judge regarding Mr. Meredith's
handling of the tax settlement as follows:

I am satisfied beyond any doubt that Mr. Meredith's
conduct of the income tax matter was in the best
interests of Mr. Pylypchuk and his estate. Had the
matter fallen into less able hands, it may well have
been that Mr. Pylypchuk or his estate would have
been liable for a very much greater amount. I am
equally satisfied that Mr. Phillips exercised his best
endeavours on behalf of his father. No prejudice
arose to the father from any conflict of interest which
might have existed.

I agree with the findings and conclusions of
Davey C.J.B.C. I would allow the appeal and re-
store the judgment of Seaton J. in so far as it
relates to the counterclaim of the appellants for
contribution by the estate of A.J. to the tax settle-
ment as aforesaid. The judgment of the Court of
Appeal should be varied accordingly. The ap-
pellants are entitled to their costs in this Court.
They are also entitled to the costs of the cross-
appeal in the Court of Appeal. The disposition of
the trial costs made by Seaton J. should stand.

Appeal allowed with costs.

Solicitors for the defendants, appellants, Vic-
toria Phillips and Kenneth Meredith: Meredith,
Marshall, McConnell & Scott, Vancouver.

Solicitors for the defendant, appellant, B.B.
Enterprises Ltd.: Farris, Farris, Vaughan, Tag-
gart, Wills & Murphy, Vancouver.

Solicitors for the plaintiffs, respondents: Bough-
ton, Street, Collins, Anderson, Dunfee & Craig,
Vancouver.

II a express6ment approuv6 les remarques du
savant juge de premiere instance au sujet de la
fagon dont M. Meredith a r6gl6 l'affaire de
l'imp6t:

[TRADUCTION] Je suis tout A fait convaincu que
M. Meredith a men6 I'affaire de l'imp6t sur le revenu
au mieux des int6rats de M. Pylypchuk et de sa
succession. Si I'affaire 6tait tombde entre les mains
d'une personne moins comp6tente, il est fort possible
que M. Pylypchuk ou sa succession auraient eu A
payer un montant beaucoup plus 6lev6. Je suis 6gale-
ment convaincu que M. Phillips a fait de son mieux
lorsqu'il a agi pour le compte de son phre. Ce dernier
n'a subi aucun pr6judice d6 h quelque conflit d'in-
t6rts qui aurait pu survenir.

J'accepte les constatations et conclusions du
Juge en chef Davey. Je suis d'avis d'accueillir
I'appel et de r6tablir le jugement du Juge Seaton
pour autant qu'il se rapporte A la demande recon-
ventionnelle des appelants visant h faire contri-
buer la succession de A.J. au rbglement de l'im-
p6t tel que susdit. Je suis d'avis de modifier le
jugement de la Cour d'appel en cons6quence. Les
appelants ont droit A leurs d6pens en cette Cour.
Ils ont 6galement droit aux d6pens de l'appel
incident en Cour d'appel. La d6cision du Juge
Seaton quant aux d6pens de premibre instance
doit 6tre maintenue.

Appel accueilli avec ddpens.

Procureurs des ddfendeurs, appelants, Victoria
Phillips et Kenneth Meredith: Meredith, Marshall,
McConnell & Scott, Vancouver.

Procureurs de la ddfenderesse, appelante, B.B.
Enterprises Ltd.: Farris, Farris, Vaughan, Tag-
gart, Wills & Murphy, Vancouver.

Procureurs des demanderesses, intimdes:
Boughton, Street, Collins, Anderson, Dunfee &
Craig, Vancouver.
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Frank Freedman (Plaintiff) Appellant;

and

City of C6te St. Luc and Raymond
Gagn6 (Defendants) Respondents.

1971: March 25; 1971: May 31.

Present: Fauteux C.J. and Abbott, Martland, Hall
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,

APPEAL SIDE, PROVINCE OF QUEBEC

Motor vehicles-Infant struck by truck-Infant
running across intersection-Liability-Statutory
onus on driver-Onus discharged-Highway Victims
Indemnity Act, R.S.Q. 1964, c. 232, s. 3.

While running across an intersection, the plaintiff's
6-year-old son was struck and injured by a truck
owned by the defendant city and driven by its em-
ployee. The accident happened as the driver was
passing a mail truck parked along the sidewalk to
his right a few feet from the entrance to the inter-
section. There was also a hedge, five feet high, next
to the sidewalks. His speed varied between 15 and
20 m.p.h. The trial judge found that the driver had
not discharged the burden placed upon him by the
presumption created under s. 3 of the Highway
Victims Indemnity Act, R.S.Q. 1964, c. 232, to prove
affirmatively that he had exercised reasonable care
and was therefore not responsible for the accident.
That judgment was reversed by the Court of Appeal.
The plaintiff appealed to this Court.

Held (Hall J. dissenting): The appeal should be
dismissed.

Per Fauteux C.J. and Abbott, Martland and
Pigeon JJ.: The finding of the Court of Appeal
should not be disturbed. The driver was proceeding
at a legal and moderate speed in approaching the in-
tersection and had his vehicle under such control
that he was able to bring it to a stop before he had
completely crossed the intersection. The driver's con-
duct must be judged by the standards of normal per-
sons and not by applying the standards of perfection.

Per Hall J., dissenting: The driver failed to keep
a proper look-out. The Court of Appeal erred in

Frank Freedman (Demandeur) Appelant;

et

Cite de C6te St-Luc et Raymond
Gagn6 (Difendeurs) Intimis.

1971: le 25 mars; 1971: le 31 mai.

Presents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Hall et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Automobile-Enfant heurt6 par un camion-En-
fant traversant en courant une intersection-Respon-
sabilitd-Fardeau imposg par la loi au conducteur
-Conducteur s'est libgrg du fardeau-Loi de l'in-
demnisation des victimes d'accidents d'automobile,
S.R.Q. 1964, c. 232, art. 3.

Alors qu'il traversait en courant une intersection,
le fils du demandeur, &g6 de six ans, a 6t6 heurt6 et
bless6 par un camion appartenant h la cit6 d6fende-
resse et conduit par son employ6. L'accident s'est
produit au moment o4 le conducteur d6passait une
camionnette des Postes stationn6e le long du trottoir
A sa droite et & quelque pieds de l'entre mime de
l'intersection. Il y avait aussi une haie haute de cinq
pieds longeant les trottoirs. Il circulait a une vitesse
variant entre 15 et 20 milles A l'heure. Le juge de
premiere instance a conclu que le conducteur ne
s'6tait pas acquitt6 du fardeau qui lui incombait, en
raison de la prisomption cr66e par I'art. 3 de la Loi
de l'indemnisation des victimes d'accidents d'auto-
mobile, S.R.Q. 1964, c. 232, de prouver affirmative-
ment qu'il avait exerc6 une prudence raisonnable et,
par cons6quent, qu'il n'6tait pas responsable de
I'accident. Ce jugement a 6t6 infirm6 par la Cour
d'appel. Le demandeur a appel6 h cette Cour.

Arrit: L'appel doit 8tre rejet6, le Juge Hall 6tant
dissident.

Le Juge en Chef Fauteux et les Juges Abbott,
Martland et Pigeon: La conclusion de la Cour d'ap-
pel ne doit pas &re modifi6e. Le conducteur roulait
A une allure l6gale et mod6r6e en approchant de
l'intersection et il maitrisait si bien son v6hicule
qu'il a 6t6 capable de l'immobiliser avant m8me
d'avoir complbtement travers6 l'intersection. II faut
juger la conduite du conducteur d'aprbs les normes
des personnes ordinaires et non recourir aux normes
de la perfection.

Le Juge Hall, dissident: Le conducteur a eu un
manque d'attention. La Cour d'appel a fait erreur en
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disturbing the trial judge's finding that the driver
had not discharged the burden cast on him by s. 3
of the Highway Victims Indemnity Act. There cer-
tainly was a need for the driver to be on the alert.
It is not applying a standard of perfection as the
Court of Appeal suggests to require a driver of any
motor vehicle approaching an intersection to be fully
aware of the possibility that a pedestrian, adult or
child, might step out from the sidewalk in front of
a truck parked in the location of the mail truck in
this case.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of Quebec',
reversing a judgment of Montpetit J. Appeal dis-
missed, Hall J. dissenting.

C. J. Borenstein, for the plaintiff, appellant.

John Bumbray, Q.C., and P. Lacoste, for the
defendants, respondents.

The judgment of Fauteux C.J. and of Abbott,
Martland and Pigeon JJ. was delivered by

ABBOTT J.-The appellant, both personally
and as tutor to his minor son Mitchell Freedman,
sued the respondents jointly and severally, to re-
cover damages caused as a result of an accident
which occurred on August 7, 1964, at the inter-
section of Kildare Road and Smart Avenue in the
City of C6te St. Luc, when the said Mitchell
Freedman, then six years old, while running across
the intersection, was struck and injured by a truck
owned by the City respondent and driven by its
employee the respondent Gagn6.

The action was maintained in the Superior
Court to the extent of $11,067.40, but that judg-
ment was reversed by a unanimous judgment of
the Court of Appeal".

The facts, as found by the learned trial judge,
are concisely stated in the Court below as follows:

The evidence discloses that on August 7th, 1964
at about 3:15 p.m. a truck belonging to Cote St. Luc
was being driven by its employee, Gagn6, from east
to west on Kildare Road. A mail truck was parked
not far, short of, the northeast corner and its pres-

1[1970] C.A. 558.
94057-2 *

infirmant la conclusion du juge de premibre instance,
que le conducteur ne s'est pas lib6r6 du fardeau que
lui impose 'art. 3 de la Loi de l'indemnisation des
victimes d'accidents d'automobile. Le conducteur
avait certainement l'obligation d'etre en 6veil. Ce
n'est pas recourir aux normes de la perfection,
comme le donne h entendre la Cour d'appel, que
d'exiger que le conducteur d'un v6hicule automobile
qui approche d'une intersection soit pleinement
conscient de la possibilit6 qu'un pi6ton, adulte ou
enfant, descende du trottoir devant un camion sta-
tionn6 & l'endroit oji l'6tait la camionnette des Postes
en l'espice.

APPEL d'un jugement de la Cour du banc de
la reine, province de Qx6bec', infirmant un juge-
ment du Juge Montpetit. Appel rejet6, le Juge
Hall 6tant dissident.

C. J. Borenstein, pour le demandeur, appelant.

John Bumbray, c.r., et P. Lacoste, pour les
d6fendeurs, intim6s.

Le jugement du Juge en Chef Fauteux et des
Juges Abbott, Martland et Pigeon a 6t6 rendu
par

LE JUGE ABBoTT-L'appelant, tant personnel-
lement qu'en sa qualit6 de tuteur de son fils mi-
neur Mitchell Freedman, a poursuivi les intim6s
solidairement en vue d'obtenir des dommages-
int6r8ts A la suite d'un accident survenu le 7 aofit
1964 & l'intersection du chemin Kildare et de
l'avenue Smart, en la Cit6 de C6te St-Luc, quand
ledit Mitchell Freedman, alors Ag6 de 6 ans, qui
traversait en courant l'intersection, a t6 heurt6
et bless6 par un camion appartenant & la Cit6 in-
tim6e et conduit par son employ6, I'intim6 Gagn6.

La Cour sup6rieure a fait droit A l'action pour
un montant de $11,067.40, mais ce jugement a

t6 infirm6 par un arr8t unanime de la Cour
d'appell.

La Cour d'appel a fait le bref r6sumb que voici
des faits retenus par le savant juge de premiere
instance:
[TRADUCTION] La preuve r6vble que, le 7 aofit 1964,
vers 3h 15 de I'aprbs-midi, un camion appartenant
& C6te St-Luc et sous la conduite de son employ6,
Gagn6, se dirigeait d'est en ouest sur le chemin
Kildare. Une camionnette des Postes 6tait stationnie

'1970] C.A. 558.
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ence obviously obstructed Gagn6's view of the side-
walk at that corner of Kildare and Smart Avenue.
In -addition the property at the northeast corner was
bordered by a 5 foot hedge which would have hidden
the victim from sight had he been coming south on
Smart.

The trial judge who accepts Gagn6's evidence,
summarises the facts in this fashion:

[TRANSLATION] "Gagn6, driving a City truck,
explained that as he approached the intersection
of Kildare and Smart (from east to west) he
observed a mail truck parked along the sidewalk
to his right (on the north side of Kildare), only
a few feet from the actual entrance to the inter-
section. In addition to this truck, which unques-
tionably reduced his field of vision, there was also
a hedge five feet high, next to the sidewalk on
both Kildare and Smart, running along the prop-
erty forming the north-west corner of the inter-
section.

Gagn6 only looked to his right once, as he was
about to pass the mail truck at a speed varying
between fifteen and twenty miles per hour."

By reason of the presumption created under
art. 3 of the Highway Victims Indemnity Act, the
burden was upon the respondents to prove affirm-
atively that the driver had exercised reasonable
care and was therefore not responsible for the
accident.

On the facts as found by him, the trial judge
held-although not without some hesitation it
would appear-that the respondents had failed
to discharge the statutory onus. As I have said,
that judgment was reversed by a unanimous judg-
ment of the Court of Appeal and I would not
disturb that finding. Indeed I agree with it.

In the following passage in his reasons, the trial
judge found the driver at fault for not approaching
the intersection at a lower rate of speed:

[TRANSLATION] He obviously made no attempt to
ascertain, by slowing down still further, that there
was no pedestrian about to enter the intersection.
If he had taken such a precaution he doubtless
would have seen Mitchell Freedman on the side-
walk, running towards the said intersection. He

prbs du coin nord-est, un peu en degA, et sa pr6sence
a 6videmment obstru6 la vue que Gagn6 avait du
trottoir, h ce coin-li de Kildare et Smart. En outre,
une haie haute de 5 pieds 6tait en bordure de la
propri6t6 sise au coin nord-est et aurait cach6 la
victime si celle-ci 6tait venue sur Smart en direction
sud.

Le juge de premiere instance, qui accepte le t6moi-
gnage de Gagn6, r6sume les faits de la fagon suivante:

<Gagn6, A la conduite d'un camion de la Cit6,
a expliqu6 qu'au moment ohi il approchait (direc-
tion est-ouest) de l'intersection Kildare-Smart, il
a constat6 la pr6sence d'une camionnette des Postes
stationnie le long du trottoir A sa droite (c6t6
nord de Kildare), et h quelques pieds seulement
de l'entr6e mime de l'intersection. Or, outre cette
camionnette qui indiscutablement diminuait son
champ de vision, it y avait aussi, le long de la
propri6t6 faisant le coin nord-ouest de l'intersec-
tion, une haie d'une hauteur de cinq pieds longeant
les trottoirs, tant de Kildaire que de Smart.

Or, Gagn6 n'a regard6 qu'une fois h sa droite,
et ce, alors qu'il allait d6passer la camionnette
des Postes A une vitesse variant entre quinze et
vingt milles A l'heure.>

En raison de la pr6somption cr66e par l'art. 3
de la Loi de l'indemnisation des victimes d'acci-
dents d'automobile, c'est aux intim6s qu'il incom-
bait de prouver affirmativement que le conduc-
teur avait exerc6 une prudence raisonnable et, par
cons6quent, qu'il n'6tait pas responsable de
l'accident.

D'aprbs les faits qu'il a constat6s, le juge de
premiere instance a conclu (non sans quelque h6-
sitation, semble-t-il) que les intim6s n'avaient pas
r6ussi a s'acquitter du fardeau que la loi leur
impose. Un arrit unanime de la Cour d'appel a
infirm6 ce jugement, comme je 1'ai dbji dit, et
je ne modifierai pas cette conclusion. En fait, j'y
souscris.

Dans le passage suivant de ses motifs, le juge
de premiere instance a conclu que le conducteur
a commis une faute en ne ralentissant pas prbs
de l'intersection:

II ne s'est manifestement pas pr6occup6 de s'assu-
rer, en ralentissant davantage, qu'aucun pi6ton n'6tait
sur le point de s'engager dans l'intersection. S'il avait
pris cette pr6caution, il aurait sans doute vu Mitchell
Freedman sur le trottoir, courant vers la dite inter-
section. 11 aurait alors eu le temps probablement,
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probably would have had the time either to stop or
to swerve to his left, and thus avoid having the
child run into the right corner of his truck. In other
words, it seems to me that in the circumstances
described above, Gagn6 committed a fault which,
even though only slight, obliges me to uphold the
effect of the presumption established by s. 3 of the
Highway Victims Indemnity Act.

With respect, I do not share that view. Gagn6
was proceeding at a legal and moderate speed in-
approaching the intersection and had his car under
such control that he was able to bring it to a stop
before he had completely crossed the intersection.

In reaching the conclusion which he did, the
trial judge also appears -to have relied, to some
extent, upon the judgment of this Court in Bidard
v. Gauthier2 but, with respect, -that case is clearly
distinguishable on the facts. In Bidard, the driver
of the car was proceeding along a one-way street
in a school zone at a time when children had just
been released from school. A five-year-old child,
who had been playing on the sidewalk with other
children, in the immediate vicinity of a parked
truck, ran out suddently from in front of the said
truck and was struck and injured. The driver ad-
mitted that he knew that it was a school zone and
that he had not looked for children on the side-
walk who might be playing there. In these cir-
cumstances, it was held that he had failed to dis-
charge the statutory onus. In the present case, the
accident did not happen in a school zone but on a
two-way through street. There was no evidence .
of children other than the victim, playing in the
vicinity, the driver did look to his right on ap-
proaching the intersection and, as I have said, had
his car under such control that he was able to
stop after the accident before he had completely
crossed that intersection. -

As Mr. Justice Casey said in the Court below

That it is the rule of prudence that governs in
cases of this type is not open to question. But it is
equally clear that when asking whether Gagn6 con-
travened this rule one must not, as has been so often

2 [1958] S.C.R. 92.
94057-21

soit d'arriter, soit de virer vers sa gauche, et d'6viter
ainsi que l'enfant, dans sa course, vienne heurter le
coin droit de son camion. En d'autres termes, dans
les circonstances ci-dessus d6crites, il me parait que
Gagn6 a commis une faute qui, mime si elle a 6t6
16gire, m'oblige a maintenir les effets de la pr6somp-
tion 6dict6e par 'article 3 de la aLoi de l'indemni-
sation des victimes d'accidents d'automobileD.

Je dois dire respectueusement que je ne par-
tage pas ce point de vue. Gagn6 roulait & une al-
lure l6gale et mod6r6e en approchant de l'inter-
section et ii maitrisait si bien son v6hicule qu'il a
6t6 capable de l'immobiliser avant m~me d'avoir
compl6tement travers6 l'intersection.

Pour arriver A la conclusion qu'il a tirde, le
juge de premirre instance parait aussi s'8tre fond6,
dans une certaine mesure, sur l'arrat de cette
Cour dans l'affaire Bidard c. Gauthier2, mais je
dois respectueusement dire que les faits de cette
affaire-l 6taient clairement diff6rents. Dans l'af-
faire Bidard, le conducteur de l'automobile circu-
lait sur une rue A sens unique et dans une zone
d'6cole alors que les enfants venaient juste de
sortir des classes. Un enfant de cinq ans, qui jouait
sur le trottoir avec d'autres enfants tout prbs d'un
camion en stationnement, a surgi en courant de
devant ledit camion; il a 6t6 heurt6 et bless6. Le
conducteur a admis savoir que c'6tait une zone
d'6cole et ne pas avoir v6rifi6 s'il y avait des en-
fants en train de jouer sur le trottoir. Eu 6gard
A ces circonstances, il a 6t6 d6cid6 que le conduc-
teur n'avait pas r6ussi a s'acquitter du fardeau que
la loi lui imposait. Dans la pr6sente affaiire, l'ac-
cident n'est pas survenu dans une zone d'6cole,
mais dans une rue oil la circulation est permise
dans les deux sens. Rien n'indiquait que des en-
fants, autres que la victime, jouaient aux alen-
tours. Le conducteur a regard6 vers sa droite en
approchant de l'intersection et, comme je l'ai d6ji
dit, il maitrisait si bien son v6hicule qu'aprbs
l'accident il a 6t6 capable de l'immobiliser avant
m8me d'avoir complitement travers6 l'intersection.

Comme l'a dit M. le Juge Casey en Cour
d'appel:
[TRADUCTION] Que la rkgle de prudence soit celle qui
r6gisse les cas de ce genre est indiscutable. Mais il
est tout aussi vrai qu'en cherchant A d6terminer si
Gagn6 a enfreint cette rigle, il ne faut vas (on Pa

2[1958] R.C.S. 92.
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stated, apply the standards of perfection. One must
judge his conduct by the standards of normal persons.

I would dismiss the appeal with costs.

HALL J. (dissenting)-The infant Mitchell
Freedman who was six years of age on August 6,
1964, was injured on August 7, 1964, when he
collided with a truck owned by the respondent
City of Cote St. Luc and being driven by the
respondent Raymond Gagn6. The truck was a
3-ton G.M.C. vehicle with a box behind the cab
7 feet, 9 inches in width. The box extended some
10 inches out from each side of the cab. The ac-
cident happened at the intersection of Kildare
Road and Smart Avenue in the City of Cote St.
Luc. Kildare Road is 30 feet in width and Smart -
Avenue about the same.

The truck was proceeding in a westerly direc-
tion on Kildare Road. The infant Mitchell Freed-
man was proceeding from the northeast corner of
the intersection to the south side of Kildare Road
and appears to have been taking a diagonal course
across the intersection, although the evidence on
this point is not clear, depending on whether the
version of the driver Gagn6 is taken or that of
Th6riault who was a passenger in the truck at the
time. The boy was hit by the right front corner
of the box and sustained injury to his head. The
injury was relatively severe and resulted in perma-
nent partial incapacity agreed to by all parties as
10 per cent.

Regarding the point of impact, Gagn6 said:

[TRANSLATION] Q. If Smart Street is divided in half
by a line down the centre, you are saying that the
accident took place near this line but only two (2)
feet to the east?

A. Roughly, yes.

This means that the cab of the truck was west of
the centre line of Smart Avenue. Th6riault's ver-
sion is as follows:
[TRANSLATION] Q. According to your version, you
stopped immediately, and the rear of your truck was
only three (3) or four (4) feet from the mail truck,
is that right?

A. Yes.

indicating that the City truck was straddling the
east limit of the intersection when stopped after
the impact. The truck which Th6riault refers to

souvent dit) recourir aux normes de la perfection.
II faut juger sa conduite d'apris les normes des
personnes ordinaires.

Je suis d'avis de rejeter l'appel avec d6pens.

LE JUGE HALL (dissident)-L'enfant mineur
Mitchell Freedman, qui venait d'avoir six ans le
6 aofit 1964, a 6t6 bless6 le 7 aofit 1964 lorsqu'il
s'est heurt6 A un camion appartenant la Cit6 de
C6te St-Luc, intim6e, et conduit par l'intim6
Raymond Gagn6. Le camion, un v6hicule G.M.C.
de 3 tonnes, 6tait pourvu d'une benne large de
7 pieds et 9 pouces qui d6passait sa cabine de 10
pouces de chaque c6t6. L'accident s'est produit
A l'intersection du chemin Kildare et de l'ave-
nue Smart en la Cit6 de C6te St-Luc. Le chemin
Kildare mesure 30 pieds de largeur et l'avenue
Smart, A peu pris autant.

Le camion avangait vers 1'Ouest sur le chemin
Kildare. L'enfant Mitchell Freedman se rendait
du coin nord-est de l'intersection au c6t6 sud du
chemin Kildare; il parait avoir travers6 1'inter-
section en diagonale, bien que la preuve manque
de clart6 sur ce point, selon qu'on accepte la ver-
sion du conducteur Gagn6 ou celle de Th6riault,
un passager du camion A ce moment-1A. Le gar-
qonnet a 6t6 heurt6 par le coin droit avant de la
benne et bless6 A la t&te. La blessure, plut6t gra-
ve, a entrain6 pour l'enfant une incapacit6 per-
manente partielle, que les parties ont convenu
d'6valuer h 10 pour cent.

Au sujet du point de choc, Gagn6 a dit:

Q. Si on divise la rue Smart en deux (2) par une
ligne au milieu, vous dites que l'accident arriverait
prbs de cette ligne-lh mais seulement deux (2) pieds
A l'est?
R. Dans les environs.

Cela signifie que la cabine du camion 6tait A
l'ouest de la ligne m6diane de l'avenue Smart. La
version de Th6riault est la suivante:

Q. Vous 8tes, d'apris votre version, arrit6 tout de
suite et l'arribre de votre camion n'est pas plus que
(3) ou quatre (4) pieds du camion A malle, est-ce
que c'est ga?

R. Oui.

ce qui indique que le camion municipal enjambait
la limite est de l'intersection, une fois arr~t6 apres
le choc. Le camion dont parle Thdriault dans son
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in his evidence was a mail truck which was sta-
tionary on the north side of Kildare Road east of
Smart Avenue opposite a mail box, the front of
this truck being in line with the inside edge of the
sidewalk on the east side of Smart Avenue. The
sidewalk was six feet in width.

At the trial both Gagn6 and Th6riault testified
that neither actually saw the boy before the im-
pact, being aware only of a "shadow" which
Gagn6 did not recognize as being a man or a boy.
Th6riault who was sitting on the right side of the
cab did not see any more. This evidence was
given more than three years after the accident,
and it is very significant that on the day of the
accident Gagn6 gave a statement to a police offi-
cer, Constable Henderson, who arrived at the
scene within ten minutes after the boy was in-
jured as follows:

I was travelling on Kildare Rd. from East to West
when at the corner of Kildare and Smart I saw a
child running in front of the truck parked there.
I pulled to the left as much as possible but could not
avoid him and hit him with my right side box.
(Emphasis added)

The constable made some observations and meas-
urements which were incorporated in a plan P-3
tendered in evidence at the trial. It shows the
position of the mail truck on the north side of
Kildare Road and in line with the property side of
the sidewalk on Smart Avenue. It also shows that
the City's truck came to rest in the southwest
quadrant of the intersection and not where Th6-
riault said it did. The rear end of the truck was 32
feet from the northeast corner of Kildare and
Smart and the front of the truck was seven feet
from the southwest comer of the intersection.
Constable Henderson observed blood stains on
the street below the right front corner of the truck
box.

Gagn6 said he was travelling at from 15 to 20 -
miles an hour as he approached the intersection
and he left a clearance of from three to four feet
between the south side of the mail truck and the
right side of his truck and he placed the left wheels
of his truck to the south of the centre of Kildare
Road. Seated behind the wheel, Gagn6 was ac-
tually, from the standpoint of visibility, proceeding
toward the intersection on or very near the centre

t6moignage 6tait une .camionnette des Postes sta-
tionn6e du c6t6 nord:du chemin Kildare, A 1'est
de 1'avenue Smart, vis-h-vis d'une boite aux let-
tres, 1'avant de la camionnette 6tant au niveau de
la bordure int6rieure du trottoir, c8t6 est de l'ave-
nue Smart. Le trottoir mesure six pieds de largeur.

Au procks, Gagn6 et Th6riault ont tous deux
t6moign6 n'avoir pas rdellement vu le gargonnet
avant le choc, n'ayant pergu qu'une <ombre> que
Gagn6 n'a pu identifier comme 6tant celle d'un
homme ou d'un petit gargon. Th6riault, assis du
c6t6 droit de la cabine, n'a pas vu davantage. Ils
ont rendu ces t6moignages alors que l'accident
remontait d6ji A plus de trois ans, et il est trbs im-
portant de signaler que, le jour m~me de l'acci-
dent, Gagn6 a fait la d6claration suivante l'agent
de police Henderson, arriv6 sur les lieux moins
de dix minutes aprbs que le gargonnet efit t
bless6:
[TRADUCTION] J'avangais sur le chemin Kildare en
direction est-ouest, lorsque A l'intersection de Kildare
et Smart j'ai vu un enfant courir en avant du camion
stationn6 l. J'ai obliqu6 vers la gauche autant que
possible, mais je n'ai pu l'6viter et le c6t6 droit de
ma benne l'a frapp6. (Les italiques sont de moi).
L'agent de police a fait quelques constations et
mesures qu'il a transpos6es sur un croquis (P-3)
d6pos6 en preuve au procks. On y voit la position
de la camionnette des Postes du c6t6 nord du che-,
min Kildare au niveau du c6t6 intirieur du trot-
toir bordant 1'avenue Smart. On y voit aussi que
le camion municipal est venu s'arrater dans le
secteur sud-ouest de l'intersection, et non A l'en-
droit mentionn6 par Thrriault. L'arribre du ca-
mion 6tait h 32 pieds de 'angle nord-est de Kil-
dare et Smart et l'avant, A sept pieds de l'angle
sud-ouest de l'intersection. L'agent Henderson a
remarqu6 des taches de sang sur la chauss6e, sous
le coin droit avant de la benne du camion.

Gagn6 dit qu'il avangait A une vitesse de 15 A
20 milles A l'heure en approchant de l'intersec-
tion et qu'il a laiss6 une distance de trois A quatre
pieds entre le c6t6 sud de la camionnette des
Postes et le c6t6 droit de son propre camion, dont
les roues gauche se trouvaient au sud de la ligne
m6diane du chemin Kildare. En ce qui a trait A
la visibilit6, Gagn6, au volant de son camion,
roulait en fait vers l'intersection au centre ou tris
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of Kildare Road and roughly 15 feet out from the
north curb, and the driver's seat in the truck cab
being higher than in a passenger vehicle, he had a
better than usual view of what was ahead of him
as he approached the intersection. There was no
other traffic moving on either street within his
vision at the time. On any basis, the boy was a
minimum of from 14 to 18 feet out from the side-
walk on the north side of Kildare to as much as 40
feet if the blood stains on the pavement indicate
the point of impact when he was hit.

There can be no question but that Gagn6 had
a clear view of anybody leaving the sidewalk on
the east side of Smart Avenue as he passed the
rear of the mail truck and he was then some 25
feet from the intersection. The plan P-3 demon-
strates this. He was going from 15 to 20 miles
an hour or from 22 to 30 feet a second. He says
the boy ran out. The six-year old boy could not
run at a speed of more than 5 to 6 miles an hour.
It would take the boy from 2 to 4 seconds to ar-
rive at the point where he was struck according
to Gagn6. Thdriault's evidence as to the point of
impact is clearly wrong. The truck did not stop
where he said it did. I can see no reason why the
boy was not seen by Gagn6 if Gagn6 had been
keeping a proper lookout. In a 2-second interval
the truck would have travelled a minimum of 44
to 60 feet, the boy from 14 to 18 feet. If the boy
was struck at or near the point where the blood
was seen on the pavement he must have been
within the intersection on his diagonal course a
minimum of three seconds in which time the
truck travelled from 66 to 90 feet, and he from
21 to 24 feet.

Gagn6's visibility of the intersection was not
obstructed as he proceeded westward with his
vehicle partly over the centre line of Kildare Road.
The mail truck which was on the north side of
Kildare Road may have hidden the sidewalk at
the corner when Gagn6 was at or opposite the rear
of the mail truck, but no part of the intersection
itself was invisible to Gagn6 at that point had he
looked, and the fact that he did not see the boy
sooner can be attributed only to his failure to keep

prbs du centre du chemin Kildare et A une distance
approximative de 15 pieds du rebord du trottoir
nord; le siege du conducteur dans la cabine d'un
camion 6tant plus haut que dans une voiture de
promenade, il avait une meilleure vue que d'habi-
tude de ce qui s'offrait a lui & mesure qu'il appro-
chait de l'intersection. Il n'y avait, dans son champ
de vision A ce moment-lA, aucun autre v6hicule
circulant dans l'une ou l'autre des rues. De toute
fagon, I'enfant 6tait A une distance de 14 a 18
pieds au minimum du trottoir nord du chemin
Kildare ou m8me A 40 pieds si les taches de
sang relev6es sur la chaussde indiquent le point
pr6cis oii il a 6t6 heurt6.

Il n'y a pas de doute que Gagn6 pouvait net-
tement voir toute personne quittant le trottoir est
de 1'avenue Smart lorsqu'il a d6pass6 l'arribre de
la camionnette des Postes, et il 6tait alors A quel-
que 25 pieds de l'intersection. C'est ce que d6mon-
tre le croquis P-3. Il roulait A une vitesse de 15
A 20 milles & 1'heure, ou de 22 & 30 pieds h la
seconde. II dit que 1'enfant s'est 61anc6. Un petit
gargon de 6 ans ne peut courir & une vitesse sup6-
rieure a 5 ou 6 milles A l'heure. II fallait done hi
1'enfant de 2 & 4 secondes pour arriver au point
oji, au dire de Gagn6, il a 6t6 heurt6. Le t6moi-
gnage de Thdriault sur le lieu du choc est mani-
festement errond. Le camion ne s'est pas immobi-
lis6 lI oit il le dit. Si Gagn6 avait port6 une atten-
tion suffisante, je ne vois pas pourquoi il n'aurait
pas vu l'enfant. En l'espace de deux secondes, le
camion aurait avanc6 d'au moins 44 & 60 pieds
et l'enfant, de 14 & 18 pieds. Si 1'enfant a 6t6
heurt6 & l'endroit oii l'on a vu des taches de
sang, ou prbs de 1A, il devait 8tre dans l'intersec-
tion, qu'il traversait en diagonale, depuis au
moins trois secondes, pendant lesquelles le camion
aurait parcouru de 66 & 90 pieds et 1'enfant, de
21 & 24 pieds.

Pour Gagn6, rien n'obstruait la visibilit6 de
l'intersection comme il avangait vers l'ouest, son
v6hicule d6bordant sur la ligne m6diane du chemin
Kildare. Le camion postal stationn6 du c6t6 nord
du chemin Kildare pouvait cacher le coin du trot-
toir & Gagn6, A la hauteur ou vis-A-vis de l'arribre
de la camionnette des Postes, mais nulle portion
de l'intersection elle-mime n'6tait cach6e A sa
vue A ce moment-lA s'il avait regard6, et il faut
attribuer le fait qu'il n'a pas vu le gargonnet plus
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a proper lookout. This was not a case of a child
running out from between parked vehicles or at a
location where pedestrian traffic was not to be
expected, but it was at an intersection in a resi-
dential area where children might be expected to -
be crossing from one side of the street to the
other.

Gagn6 said on discovery that as he came
towards the intersection he was watching the
man from the mail truck getting something from
the mail box and that would appear to account
for his failure to see the boy sooner or in fact any-
thing except what he calls a "shadow". His evi-
dence on discovery was:

[TRANSLATION] Q. When did you notice for the first
time that there was a child in the street?

A. Driving along, I passed beside the truck and
saw through the right-hand window that there was
someone coming. I put on the brakes, I swung as
far to the left as I could. I stopped and started
running, I was behind the truck, I saw the little kid,
he was holding his head. He ran home and I went
with him to see where he lived; it was not far from
the corner where the accident took place.

Q. How far away was the truck, before reaching
the intersection, when you first noticed there was a
child in front of you?

A. I noticed it when I was in the intersection.

Q. After that, you swung to the left?
A. Yes, I turned as far left as possible to avoid

whoever was coming. I didn't know whether it was
a child. All I saw, you might say, was a shadow.

Q. Did you think it was a man?
A. I really didn't know what it was, but I braked

and swung to the left.

Constable Henderson saw no brake or tire marks
indicating the sudden application of brakes. -

The law applicable to a situation of this kind
is covered by s. 3 of the Highway Victims In-
demnity Act, R.S.Q. 1964, c. 232, which reads
as follows:

3. The owner of an automobile is responsible
for all damage caused by such automobile or by
the use thereof, unless he proves

t~t uniquement A son manque d'attention. Il ne
s'agit pas ici d'un enfant qui a surgi en courant
d'entre des voitures en stationnement, ou A un
endroit oii on ne s'attend pas a rencontrer des
pi6tons; non, c'est arriv6 i une intersection d'un
quartier r6sidentiel oii l'on peut s'attendre A ce que
des enfants traversent la rue dans un sens ou dans
l'autre.

Dans son interrogatoire pr6alable, Gagn6 a dit
qu'en approchant de l'intersection il observait
1'employ6 de la camionnette des Postes qui reti-
rait quelque chose de la boite aux lettres, et il
semblerait que c'est A cause de cela qu'il n'a pas
vu l'enfant plus t6t et qu'il n'a rien vu d'autre, en
fait, si ce n'est ce qu'il appelle une c<ombre>. Dans
son interrogatoire pr6alable, on rel~ve ceci:

Q. Quand, pour la premibre fois, avez-vous re-
marqu6 qu'il y avait un enfant dans la rue?

R. En passant, j'ai pass6 A c6t6 du atruck> et,
dans la vitre de droite, j'ai vu qu'il y avait quelqu'un
qui s'en venait. J'ai mis les abrakes), j'ai coup6 vers
la gauche autant que possible. J'ai arrt6 et je suis
parti A courir, j'6tais en arrinre du <truck, j'ai vu le
petit gars, il se tenait la tte. II a couru chez lui et
j'ai couru avec lui pour voir oi il restait. Il ne restait
pas bien loin du coin de l'accident.

Q. A quelle distance 6tait le camion, avant l'inter-
section, quand vous avez remarqu6 pour la premibre
fois qu'il y avait un enfant devant vous?

R. Je l'ai remarqu6 juste dans l'intersection elle-
meme.

Q. Et apris 9a, vous avez tourn6 A gauche?
R. Oui, j'ai tourn6 A gauche autant que possible

pour 6viter celui qui s'en venait. Je ne savais pas si
c'6tait un enfant. J'ai vu seulement comme une om-
bre, on pourrait dire.

Q. Vous pensiez que c'6tait un homme?
R. Je ne savais pas ce que c'6tait au juste mais

j'ai abrak6 et j'ai coupe A gauche.

L'agent Henderson n'a vu aucune marque de frei-
nage ni de pneus indiquant une brusque applica-
tion des freins.

Le droit applicable A une situation de ce genre
est 6nonc6 dans l'art. 3 de la loi de l'indemnisa-
tion des victimes d'accidents d'automobile, S.R.Q.
1964, c. 232, qui se lit comme suit:

3. Le propri6taire d'une automobile est respon-
sable de tout dommage caus6 par cette automobile
ou par son usage, i moins qu'il ne prouve
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(a) that the damage is not imputable to any
fault on his part or on the part of a person in the
automobile or of the driver thereof, or

(b) not applicable;
(c) not applicable.

The driver of an automobile is responsible in
like manner unless he proves that the damage is
not imputable to any fault on his part

Damage caused, when the automobile is not in
motion on a public highway, by apparatus incor-
porated therein that can be operated independently
or by the use of such apparatus is not contem-
plated by this section. R.S. 1941, c. 142A, s. 3;
9-10 Eliz. II, c. 65, s. 1.

Applying this section, the learned trial judge
held that Gagn6 had not discharged the burden
imposed on him. He found Gagn6 and the City
liable and awarded damages in the sum of
$11,067.40. The amount awarded is not in issue
here.

Montpetit J. cited and relied on the judgment in
the Court of Appeal for Quebec in Libercent v.
Doyon3 , and he quoted from p. 523 of that report
as follows:

[TRANSLATION] ... on the other hand, if the evi-
dence does not produce this certainty, if it leaves
some doubt in the judge's mind as to who is at fault,
the driver or the victim, then the presumption is in
favour of the victim, and that presumption must be
given its full force and effect; in such a case, the
driver must lose, not from the weight of the evidence
of his fault but by the force of the presumption; not
because the facts have established his responsibility,
but because they were not sufficient to overcome the
presumption set up by the law;

and on the statement of Fauteux J. (as he then
was) in Bidard and Lepage v. Gauthier4 , when
he said at p. 95:
[TRANSLATION] In such circumstances, in order to
prove that the damage did not arise through his
negligence or improper conduct, respondent had to
show that the evidence establishes (1) that at no
relevant time, before the moment when the child
came running in front of the truck, could the child
have been seen by him if he had looked at the
sidewalk before drawing close to the truck; (2) or,
that if, on the contrary, the child could have been

3[1946] Que. K.B. 521.
'[1958] S.C.R. 92.

(a) que le dommage n'est imputable h aucune
faute de sa part ou de la part d'une personne dans
l'automobile ou du conducteur de celle-ci, ou

(b) ne s'applique pas;
(c) ne s'applique pas.
Le conducteur d'une automobile est pareillement

responsable h moins qu'il ne prouve que le dom-
mage n'est imputable h aucune faute de sa part.

Le dommage caus6, lorsque l'automobile n'est
pas en mouvement dans un chemin public, par un
appareil susceptible de fonctionnement ind6pendant
qui y est incorpor6 ou par l'usage d'un tel appareil
nest pas vis6 par le pr6sent article. S.R. 1941,
c. 142A, a. 3; 9-10 Eliz. II, c. 65, a. 1.

En se fondant sur cet article, le savant juge de
premibre instance a statu6 que Gagn6 ne s'6tait
pas libr6 du fardeau qui pesait sur lui. II a tenu
Gagn6 et la Cit6 responsables et il a accord6
$11,067.40 A titre de dommages-intrits. La som-
me adjug6e n'est pas contest6e en l'espice.

M. le Juge Montpetit a cit6 et suivi le jugement
de la Cour d'appel du Qu6bec dans Libercent c.
Doyon3 dont it a tir6 l'extrait suivant (p. 523
du recueil):

. . . d'autre part, si la preuve n'amine pas cette
certitude, si elle laisse subsister, dans l'esprit du juge,
quelque doute sur le point de savoir qui, de la vic-
time ou du conducteur, est en faute, alors la pr6-
somption vient au secours de la victime et cette
prisomption doit recevoir toute sa force et son effet;
que, dans ce dernier cas, le conducteur doit succom-
ber, non pas sous le poids de la preuve de sa faute
mais par l'effet de la prisomption; non pas parce
que les faits ont 6tabli sa responsabilit6, mais parce
qu'ils n'ont pas suffi a faire ceder la pr6somption
6tablie par la loi.

et 1'6nonc6 suivant de M. le Juge Fauteux (alors
juge puin6) dans Bdard et Lepage c. Gauthier',
i lap. 95:
Dans ces circonstances et pour prouver que le dom-
mage n'est pas d6 a sa n6gligence ou & sa conduite
rdpr~hensible, l'intim6 devait montrer que la preuve
6tablit (i) qu'en aucun temps utile, avant l'instant
oa l'enfant passa en courant A l'avant de la camion-
nette, cet enfant ne pouvait 6tre visible pour lui s'il
avait regard6 sur le trottoir avant d'arriver A
proximit6 de la camionnette; (ii) ou que si, au con-
traire, I'enfant 6tait visible, il n'aurait pu, s'il l'avait

8[1946] B.R. 521.
*[1958] R.C.S. 92.
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seen, he could not, had he seen him, have avoided
the accident, taking into account the possible im-
prudence of children and acting with all reasonable
prudence as required by the situation.

In the Court of Appeal Casey J., speaking for
himself, Brossard and Turgeon JJ., after review-
ing the facts, said:

There was nothing here to alert Gagn6 who was
driving normally and when he saw the child (comme -
un ombrage p. 81) (this Case, p. 49) it was too
late.

It is clear that in arriving at this conclusion
Casey J. ignored completely the statement which
Gagn6 gave the police constable immediately
following the accident in which he said in part:

... I saw a child running in front of the truck parked
there.

The suggestion that it was only a shadow that
Gagne saw appears for the first time in his evi-
dence at the trial over three years later, and it
should be noted that at the trial Th~riault uses the
same expression "a shadow". There would appear
to be no reason at all why Thdriault, seated on
the right side, should not have seen this boy from
the time he left the sidewalk at the northeast
corner of the intersection. I am accordingly of the
view that the Court of Appeal erred in disturbing
the finding of Montpetit J. that Gagn6 had not
discharged the burden cast on him by the section
of the Act as above quoted.

The jurisprudence of Quebec is, I think, aptly
stated in the report of Bisson v. Boudreau5 , as
follows:
The driver of an automobile who strikes a child on
a public street has a heavy burden to discharge, and
it is not sufficient for him to show that there was
imprudence on the part of the victim. On the facts
before it, the Court of Appeal hesitates to overrule
the decision of the trial judge that the driver failed
to prove that he was without fault.

In his reasons Casey J. also said:
He (Montpetit J.) then goes on to say that Gagn6
wasn't sufficiently preoccupied with the possibility

5[1962] Que. Q.B. 265.

vu, 6viter 'accident, en faisant entrer dans ses pr6-
visions les imprudences possibles des enfants et en
adoptant h cet 6gard toute la prudence raisonnable
command6e par la situation qui s'offrait A lui.

En Cour d'appel, M. le Juge Casey, parlant en
son nom et au nom de MM. les Juges Brossard
et Turgeon, dit, apris avoir pass6 les faits en
revue:
[TRADUCTION] Il n'y avait rien ici qui et^t pu donner
l'6veil A Gagn6, qui conduisait normalement, et
quand il a vu l'enfant (comme un ombrage p. 81)
(p. 49 du dossier imprim6 en cette Cour), il 6tait
trop tard.

Il est manifeste que pour en arriver i cette con-
clusion, M. le Juge Casey n'a tenu aucun compte
de la d6claration que Gagn6 a faite A I'agent de
police tout de suite apris 1'accident lorsqu'il a
dit, entre autres choses:

... J'ai vu un enfant courir en avant du camion
stationn6 l.

L'alligation que Gagn6 n'a vu rien de plus
qu'une ombre apparait pour la premiere fois dans
son t6moignage lors du procks, plus de trois ans
aprbs l'accident, et il est A noter qu'au procks,
Th6riault utilise la meme expression: <une
ombre>). Il semble n'y avoir aucune raison que ce
soit pour que Th6riault, assis du c6t6 droit, n'ait
pas vu I'enfant d~s l'instant oii celui-ci a quitt6 le
trottoir au coin nord-est de l'intersection. Je suis
done d'avis que la Cour d'appel a fait erreur en
infirmant la conclusion du Juge Montpetit, selon
qui Gagn6 ne s'est pas lib6r6 du fardeau que lui
impose l'article de la Loi tel que cit6 plus haut.

La jurisprudence du Qu6bec est, je crois, ex-
pos6e avec justesse dans 1'arrt Bisson c. Bou-
dreau5 , comme suit:
[TRADUCTION] Le conducteur d'une automobile qui
heurte un enfant sur une rue publique doit se
lib6rer d'un lourd fardeau, et il ne lui suffit pas de
montrer qu'il y a eu imprudence de la part de la
victime. Vu les faits prouv6s devant elle, la Cour
d'appel h6site h infirmer la d6cision du juge de
premibre instance, savoir que le conducteur n'a pas
r6ussi a prouver qu'il n'a commis aucune faute.

Dans ses motifs, le Juge d'appel Casey dit aussi:
[TRADUCTION] II (le Juge Montpetit) poursuit en
disant que Gagn6 ne s'est pas suffisamment prioccup6

r [1962] B.R. 265.
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that a pedestrian might step out in front of the mail
truck, which as I read the evidence was at the north-
east and not the northwest corner.

This was a misreading of the very paragraph
which Casey J. quotes. Montpetit J. did not say
or suggest that the mail truck was at the north-
west corner. He said:

[TRANSLATION] Gagn6 driving a City truck, ex-
plained that as he approached the intersection of
Kildare and Smart (from east to west) he observed
a mail truck parked along the sidewalk to his right
(on the north side of Kildare), only a few feet from
the actual entrance to the intersection. (Emphasis
added)

In my view Casey J. was also in error in saying:
"There was nothing here to alert Gagn6 who was
driving normally". There certainly was a need for
Gagn6 to be on the alert. He was coming to an
intersection at which, according to his own evi-
dence, his visibility was restricted by the mail
truck and by the hedge, and in those circum-
stances his duty to be on the alert cannot be ques-
tioned. It is not applying a standard of perfection
as Casey J. suggests to require a driver of any
motor vehicle approaching an intersection to be
fully aware of the possibility that a pedestrian,
adult or child, might step out from the sidewalk
in front of a truck parked in the location of the
mail truck here.

I would, therefore, allow the appeal with costs
here and in the Court of Appeal and restore the
judgment of the learned trial judge.

Appeal dismissed with costs, HALL J. dissent-
ing.

Solicitors for the plaintiff, appellant: Garvis,
Borenstein & Broder, Montreal.

Solicitors for the defendants, respondents: Bum-
bray, Carroll, Cardinal & Dansereau, Montreal.

de la possibilit6 qu'un pidton puisse surgir de l'avant
de la camionnette des Postes qui, d'aprbs mon inter-
pr6tation de la preuve, 6tait au coin nord-est et non
au coin nord-ouest.

C'est 1 une interpr6tation erron6e du paragraphe
m~me que cite le Juge d'appel Casey. Le Juge
Montpetit ne dit pas que le camion postal 6tait au
coin nord-ouest, ni ne le laisse entendre. II dit:
Gagn6, A la conduite d'un camion de la Cit6, a ex-
pliqub qu'au moment oii il approchait (direction est-
ouest) de l'intersection Kildare-Smart, il a constat6
la prdsence d'une camionnette des Postes stationnie
le long du trottoir i sa droite (c6td nord de Kildare),
et i quelques pieds seulement de l'entrie mime de
l'intersection. (Les italiques sont de moi)

A mon avis, le Juge d'appel Casey a 6galement
fait erreur en disant: [TRADUCTION] 41 n'y avait
rien ici qui efit pu donner I'6veil i Gagn6, qui
conduisait normalement>. Gagn6 avait certaine-
ment 1'obligation d'6tre en 6veil. II arrivait & une
intersection oi, d'aprbs son propre t6moignage, la
visibilit6 6tait rdduite par la camionnette des
Postes et par la haie et, dans ces conditions, son
devoir d'6tre en 6veil ne peut 6tre mis en doute.
Ce n'est pas recourir aux normes de la perfection,
comme le donne A entendre le Juge d'appel Casey,
que d'exiger que le conducteur d'un vhicule auto-
mobile qui approche d'une intersection soit pleine-
ment conscient de la possibilit6 qu'un pi6ton,
adulte ou enfant, descende du trottoir devant un
camion stationn6 a l'endroit ox 1'6tait la camion-
nette des Postes en l'espbce.

Je suis donc d'avis d'accueillir le pourvoi avec
d6pens en cette Cour et en Cour d'appel et de
r6tablir le jugement du savant juge de premibre
instance.

Appel rejetd avec ddpens, LE JUGE HALL itant
dissident.

Procureurs du demandeur, appelant: Garvis,
Borenstein & Broder, Montrial.

Procureurs des ddfendeurs, intimis: Bumbray,
Carroll, Cardinal & Dansereau, Montrial.
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City of Quebec (Defendant) Appellant;

and

J. Lucien Picard (Plaintiff) Respondent.

1970: October 22, 23; 1971: May 31.

Present: Fauteux C.J. and Abbott, Martland, Ritchie
and Hall JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Damages-Liability-Ruin of a building-Burst-
ing of city watermain-Flooding of plaintiff's cellar
-Defect in construction of pipe-Watermain a
building-Liability of City-Civil Code, art. 1053,
1054, 1055.

Following the bursting of a watermain in the de-
fendant's waterworks, the cellar of the plaintiff's
house was flooded. The flooding resulted from the
bursting of a cast-iron pipe 12 feet in length and 14
inches in diameter, forming part of a watermain in-
stalled below the surface, and connected to another
watermain having a diameter of 40 inches. The
bursting occurred between the connection and the
point where a cut-off valve had been placed on the
14-inch pipe. This pipe had been manufactured
according to accepted standards by a manufacturing
company with an international reputation. It had
been in use for nearly 50 years. The experts at-
tributed the bursting to a defect in construction. The
trial judge held that the defect in the pipe could
have been detected when the pipes were laid, if the
defendant's employees had exercised reasonable care,
and awarded damages to the plaintiff. The operative
part of this judgment was affirmed by a majority
judgment in the Court of Appeal. The defendant
was granted leave to appeal to this Court.

Held: The appeal should be dismissed.

The main in the water system, of which the
broken pipe formed an integral part, was a building,
a construction, within the meaning of art. 1055 of
the Civil Code, and there was ruin of this building
or construction. The evidence clearly establishes
that the damage incurred by the plaintiff was caused
by the ruin of the city's construction, that this ruin
was attributable to a construction defect, and that
there was a cause and effect connection between
this construction defect and the damage. Even if
the facts alleged in the declaration do not permit

La Cit6 de Quebec (Difenderesse) Appelante;

et

J. Lucien Picard (Demandeur) Intime.

1970: les 22 et 23 octobre; 1971: le 31 mai.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Ritchie et Hall.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Dommages-Responsabilitd-Ruine d'un batiment
-Bris d'une conduite d'amende d'une municipaliti-
Inondation de la cave du demandeur-Vice de con-
struction du tuyau---Conduite d'amene est un bdti-
ment-Responsabilit6 de la municipalitd-Code civil,
art. 1053, 1054, 1055.

A la suite du bris d'une conduite d'amen6e du
r6seau d'aqueduc de Ia d6fenderesse, la cave de la
maison du demandeur fut inond6e. L'inondation est
arriv6e par suite de l'clatement d'un tuyau de fonte
de 12 pieds de long et de 14 pouces de diambtre,
faisant partie d'une conduite d'amende enfouie sous
terre et raccord6e A une autre conduite d'amen6e
dont les tuyaux avaient 40 pouces de diamhtre.
L'6clatement s'est produit entre le point de raccorde-
ment et le point oii une valve d'arrit avait t&6 plac6e
sur la conduite de 14 pouces de diambtre. Ce tuyau
avait 6t6 fabriqu6 selon les rigles de l'art par une
compagnie manufacturibre d'une r6putation inter-
nationale. II 6tait en service depuis prbs de 50 ans.
Les experts attribubrent l'6clatement & un vice de
construction. Le juge de premiere instance a conclu
que 1'existence de ce vice aurait pu &re d~cel6e,
lors de l'installation des tuyaux, si les pr6pos6s de la
cit6 y avaient apport6 une attention raisonnable, et
a accord6 des dommages-int6r8ts. Le dispositif de
ce jugement a 6t6 confirm6 par une d6cision majori-
taire de la Cour d'appel. La d6fenderesse a obtenu
la permission d'appeler A cette Cour.

Arrt: L'appel doit 8tre rejet6.

La conduite d'amen6e du r6seau d'aqueduc, dont
le tuyau en question faisait partie int6grante, est un
bitiment, une construction, au sens de 'art. 1055
du Code civil, et il y a eu ruine de ce batiment ou
construction. La preuve 6tablit clairement que le
dommage subi par le demandeur a 6t6 caus6 par la
ruine de la construction de la cit6, que cette ruine
est imputable A un vice de construction et qu'il y a
lien de casualit6 entre ce vice de construction et le
dommage subi. M~me si les faits all6gu6s dans la
d6claration ne permettent pas-d'invoquer I'art. 1055,
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the invoking of art. 1055, the city itself by the
allegation in its pleadings, introduced the question
into discussion. The liability of the owner of the
building will yield only to a clear and positive proof
of a fortuitous event or superior force, or of fault
by the plaintiff. The evidence on record does not
disclose facts to support any of these grounds for
exoneration from the liability laid down by art. 1055.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of
Quebec', affirming a judgment of Chief Justice
Dorion. Appeal dismissed.

Claude Gagnon, Q.C., for the defendant,
appellant.

Roger Thibaudeau, Q.C., for the plaintiff,
respondent.

The judgment of the Court was delivered by

THE CHIEF JUSTICE-Following the bursting
of a watermain in the Quebec City waterworks,
which occurred on Boulevard Hamel on the
morning of October 9, 1961, the cellar of respon-
dent's house was flooded and damage was caused.
Picard brought an action against the city for
damages. Chief Justice Dorion of the Superior
Court, relying on the provisions of art. 1053 and
1054 of the Civil Code, awarded him the sum of
$3,269.29 by way of damages.

This judgment was appealed, and its operative
part was affirmed by a majority decision'. Form-
ing the majority, Choquette and Montgomery JJ.
were of the view that the provisions of the third
paragraph of art. 1055 of the Civil Code (ruin
of a building) applied to the case, while Owen J.,
dissenting, would have allowed the appeal and
dismissed the action since, in his opinion, the
latter could be entertained neither under the
provisions of art. 1053 and 1054, in view of the
evidence on the record, nor under the above-
mentioned provisions of art. 1055, para. 3,
because of the absence of allegations necessary
for this purpose in the pleadings.

Appellant thereafter requested and was
granted leave to appeal from the judgment to
this Court.

'[1968] Que. Q.B. 481.

la cit6 elle-m8me s'est charg6e, par les allegations de
son plaidoyer, d'introduire la question au d6bat. La
responsabilit6 du propri6taire du bAtiment ne c6dera
que devant une preuve claire et positive d'un cas
fortuit ou force majeure ou de la faute de la
victime. La preuve au dossier ne permet pas d'y
trouver des faits sur lesquels puisse se fonder aucune
de ces causes d'exon6ration de la responsabilit6
6dict6es par l'art. 1055.

APPEL d'un jugement de la Cour du banc
de la reine, province de Qu6bec', confirmant un
jugement du Juge en Chef Dorion. Appel rejet6.

Claude Gagnon, c.r., pour la d6fenderesse,
appelante.

Roger Thibaudeau, c.r., pour le demandeur,
intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE EN CHEF-A la suite du bris d'une
conduite d'amen6e du r6seau d'aqueduc de la
cit6 de Qu6bec qui se produisit dans la matin6e
du 9 octobre 1961, sur le boulevard Hamel, la
cave de la maison de l'intim6 fut inond6e et des
dommages s'ensuivirent. Picard poursuivit la
Cit6 pour obtenir compensation. M le juge en
chef Dorion de la Cour superieure, s'appuyant
sur les dispositions des art. 1053 et 1054 C.C.,
lui accorda, A titre de dommages-int6r~ts, une
somme de $3,269.29.

Ce jugement fut port6 en appel et le dispositif
en fut confirm6 par une d6cision majoritairel.
Formant la majorit6, MM. les juges Choquette
et Montgomery furent d'avis que les dispositions
du troisibme alinia de l'art. 1055 C.C., (ruine de
bAtiment) s'appliquaient en I'espbce alors que,
dissident, M. le juge Owen aurait maintenu
l'appel et rejet6 l'action vu que dans son opinion,
celle-ci ne pouvait 8tre accueillie, ni en vertu des
dispositions des art. 1053 et 1054 6tant donn6
la preuve au dossier, ni en vertu des dispositions
ci-dessus de l'art. 1055, al. 3, vu 1'absence d'all6-
gations n6cessaires A ces fins dans les plaidoiries.

L'appelante demanda et obtint par la suite
permission d'appeler A cette Cour de ce jugement.

'[1968] B.R. 481.
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The damage sustained by respondent resulted
from the bursting of a cast-iron pipe twelve feet
in length and fourteen inches in diameter, form-
ing part of a watermain installed five to six feet
below the surface, and connected to another
watermain having a diameter of forty inches. The
bursting occurred ten feet from the connection,
and twenty-two feet from the point where a cutoff
valve had been placed on the fourteen-inch pipe,
in short between the connection and the valve.
As it burst, a piece six to seven feet long by
about two and a half feet wide separated from the
pipe, with the result that a million gallons of
water coming from the larger main immediately
escaped at this point, shooting thirty to forty
feet up in the air, running over Boulevard Hamel
and flooding, in particular, the land and cellar of
respondent's house.

It is common ground that this pipe, like those
of the main of which it was a part, had been
manufactured according to accepted standards
by a manufacturing company with an interna-
tional reputation and giving, in the unanimous
opinion of experts heard in court, all the qualities
that could possibly be required in the manufac-
ture of piping. In fact, at the time it burst the
pipe in question had been in use for nearly 50
years. Upon examination the experts attributed
the burst to a defect in construction consisting of
an excrescence, porous and generative of cor-
rosion, of about one-sixteenth of an inch, located
on the inner surface at the centre of the pipe.
The evidence of the experts is contradictory as
to whether this small excrescence, located at the
centre of this pipe fourteen inches in diameter
and twelve feet long, could have been seen in
daylight by an inspector when the pipe was being
laid. The trial judge held that the existence of
the excrescence could have been detected when
the pipes were laid, if the City employees had
exercised reasonable care. He further held that if
the cutoff valve, affixed to the fourteen-inch pipe,
had been located nearer to the connection of this
pipe with the forty-inch main-instead of being,
as it in fact was, twenty-two feet from this point
-it would have been easier to reduce the amount
of water that escaped, and this would have less-
ened, if not eliminated, the damage. These are

Le dommage subi par 1'intim6 est arriv6 par
suite de l'6clatement d'un tuyau de fonte de
douze pieds de long et de quatorze pouces de
diamitre, faisant partie d'une conduite d'amen6e
enfouie cinq A six pieds sous terre et raccord6e
h une autre conduite d'amen6e dont les tuyaux
avaient quarante pouces de diambtre. L'6clate-
ment s'est produit h dix pieds du point de rac-
cordement et A vingt-deux pieds de celui oil une
valve d'arr~t avait 6t6 plac6e sur la conduite de
quatorze pouces de diam~tre, en somme entre le
point de raccordement et la valve. Dans l'6clate-
ment, un morceau de six h sept pieds de long par
environ deux pieds et demi de large se d6tacha
du tuyau, avec le r6sultat qu'un million de gallons
d'eau venant de la conduite de diambtre sup6rieur
se vida instantandment A ce point pour jaillir de
trente A quarante pieds dans les airs, se rdpandre
sur le boulevard Hamel et inonder, notamment,
le terrain et la cave de la maison de l'intim6.

II est constant que ce tuyau, comme ceux de
la conduite d'amen6e dont il faisait partie, avait
6t6 fabriqu6 selon les rbgles de l'art par une com-
pagnie manufacturibre d'une r6putation inter-
nationale et donnant, selon l'opinion unanime
des experts entendus au cours de l'enquate, toutes
les qualit6s qu'il 6tait possible d'exiger dans la
manufacture de tuyaux. A la v6rit6 et au moment
du bris, ce tuyau 6tait en service depuis prbs de
50 ans. Aprbs examen, les experts attribubrent
l'6clatement h un vice de construction consistant
en l'existence d'une excroissance poreuse et g6-
ndratrice de corrosion, d'environ un-seizibme de
pouce, situde sur la paroi int~rieure et au centre
de ce tuyau. La preuve des experts est contra-
dictoire sur la question de savoir si cette petite
excroissance, situde au centre de ce tuyau de
quatorze pouces de diambtre et de douze pieds de
longueur, pouvait, lors de la mise en place du
tuyau, 8tre visible, h la lumidre du jour, par un
inspecteur. Le juge au procks a conclu que l'exis-
tence de cette excroissance aurait pu 6tre dicel6e,
lors de l'installation des tuyaux, si les pr6pos6s
de la Cit6 y avaient apport6 une attention raison-
nable. II a, de plus, consid6r6 que si la valve
d'arr8t, fixde sur la conduite de quatorze pouces
de diamitre, avait 6t6 plac6e plus prbs du point
de raccordement de cette conduite avec celle de
quarante pouces de diamhtre,-au lieu- de 1'6tre,
comme ce fut le cas, h vingt-deux pieds de ce
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the two reasons relied on by the learned judge
in applying respectively art. 1054 and 1053 of
the Civil Code, and holding the City liable.

The only member of the Court of Appeal to
comment explicitly on the application of art.
1053 and 1054, Owen J., found that the evidence
did not support their application. On art. 1053,
he held that even if the cut off valve had been
placed otherwise, it could not have been closed
in time to prevent the resulting damage; and
regarding art. 1054, he felt the City had estab-
lished that it was not able, by using reasonable
means, to discover, at the time the main was
laid in 1914, the defect in this pipe which burst
in 1961. I hardly see any reason to form a
different opinion on these facts. However, it does
not seem necessary for me to pursue the matter,
in light of the opinion I have formed on the
applicability of the provisions of art. 1055,
para. 3.

These provisions, which are identical to those
of the Code Napoldon, read as follows:

The owner of a building is responsible for the
damage caused by its ruin, where it has
happened from want of repairs or from an
original defect in its construction.

The existence of the liability enacted by this
provision thus depends on two elements: first, a
"building" must be involved, and second, the
damage must result from its ruin. As we see
from the authorities cited in the reasons of
Montgomery J., in which Choquette J. concurs,
the word "building" is used here, under Quebec
civil law as under French law, in its wide sense,
and is synonymous with "constructions." It is
hardly necessary to dwell on this point, except
perhaps very briefly. In Planiol et Ripert, Trait
de droil civil, vol. 6, no. 608, it is stated that:

[TRANSLATION] ... construction, whatever their ulti-
mate purpose may be, made with any type of ma-
terials, assembled and artificially interconnected so

point,-il aurait t6 plus facile de diminuer la
quantit6 d'eau qui s'est r6pandue, ce qui aurait
eu pour cons6quence d'att6nuer, sinon 61iminer,
les dommages. Telles sont les deux raisons sur
lesquelles le savant juge s'est appuy6 pour ap-
pliquer respectivement les art. 1054 et 1053 C.C.,
et conclure a la responsabilit6 de la Cit6.

Seul, en Cour d'appel, A se prononcer expli-
citement sur l'application des art. 1053 et
1054 C.C., M. le juge Owen a conclu que la
preuve n'en justifiait pas l'application. II jugea,
en ce qui concerne l'art. 1053, que m~me si la
valve d'arrt etit 6t6 plac6e autrement, on n'aurait
pu la fermer en temps utile pour 6viter les dom-
mages caus6s et, en ce qui regarde l'art. 1054, il
exprima l'avis que la Cit6 avait 6tabli qu'elle ne
pouvait, par l'emploi de moyens raisonnables,
diceler, lors de la pose de cette conduite en 1914,
le d6faut de ce tuyau qui 6clata en 1961. Certes,
je ne vois gubre de raisons de diff6rer d'opinion
sur ces faits. Il ne me parait pas n6cessaire,
cependant, de poursuivre la question vu l'opinion
que je me suis form6e sur l'applicabilit6 des dis-
positions de l'art. 1055, alin6a 3.

Identiques A celles de l'art. 1386 du Code
Napoldon, ces dispositions se lisent comme suit:

Le propri6taire d'un bitiment est responsable du
dommage caus6 par sa ruine, lorsqu'elle est
arriv6e par suite du d6faut d'entretien ou par
vice de construction.

Ainsi donc, deux 616ments conditionnent 1'exis-
tence de la responsabilit6 6dict6e en ces disposi-
tions. Il faut, en premier lieu, qu'il s'agisse d'un
<<bAtiment)> et, en second lieu, que le dommage
r6sulte de sa ruine. Sous le droit civil du Qudbec,
comme sous le droit frangais, le mot <bAtiment>
est ici entendu au sens large du mot et est sy-
nonyme de cconstructions>, ainsi qu'il appert des
autorit6s cit6es aux motifs de M. le juge
Montgomery et auxquels M. le juge Choquette
donna son accord. Il n'est gubre n6cessaire, sauf
peut-8tre trbs bri~vement, d'61aborer sur le point.
Disons que dans Planiol et Ripert, Traitg de droit
civil, tome 6, no 608, on pr6cise que sont bAti-
ments au sens de l'art. 1386 du Code Napolgon:

... les constructions, quelle qu'en soit d'ailleurs la
destination, faites avec des mat6riaux quelconques,
assembl6s et reli6s artificiellement de fagon A pro-
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as to produce a durable union, and on condition that
they are incorporated to the ground or to an im-
movable by nature.

are buildings within the meaning of art. 1386 of
the Code Napoldon. In Nadeau, Traitg de droit
civil du Qudbec, vol. 8, p. 446, no. 519, this
definition is adopted as an accurate expression of
the meaning of the word "building" under Quebec
civil law. We can also see that in Pinatel Piece
Dye Works Limited v. City of Joliette2, George
S. Challies J., now Associate Chief Justice of the
Superior Court of Quebec, relied on this defini-
tion to condemn the City of Joliette under art.
1055, para. 3, on account of damage incurred by
the plaintiff company, to which the City had sup-
plied water contaminated with impurities attrib-
utable to a construction defect in its reservoir.
This decision is quoted in the reasons of
Montgomery J. in support of the judgment a quo.

In Dalloz, Jurisprudence gindrale 1950,
Recueil piriodique, at p. 105, we note with
interest a .decision of the Cour de Cassation, and
the accompanying note. This was a case where
land was flooded as the result of the outflow of
water caused by the collapse of a dam. As we
see from the true summary of the decision, the
judgment of the lower court was quashed on the
grounds that it had failed to
[TRANSLATION] . . . consider whether the breach in
case was due to the ruin of the dam (which can be
assimilated to a building), as the result of want of
repairs or a construction defect.

I refer finally to a decision of the tribunal civil
de Tours, reported in Gazette du Palais, 1940,
vol. 2, at page 390. That case concerned a claim
for damages caused by the breaking of a gas
main. It was held that movable objects incorpo-
rated to immovables or built under the ground
become immovable by the fact they are durable
and permanent and assimilated to the building
by the application of art. 1386 C.N.; and
accordingly, the owner of the gas pipes incorpo-
rated to the ground is liable through the sole
effect of the law for the damage caused by their
breakage, where it had happened from want of
repairs or from a construction defect.

2 [1958] Que. R.L. 257.

curer une union durable, et A condition qu'elles
soient incorpories au sol ou a un immeuble par
nature.

Dans Nadeau, Traitj de droit civil du Qudbec,
vol. 8, p. 446, no 519, on adopte cette d6finition
comme une expression fiddle du sens du mot
((bitiment)) sous le droit civil du Quebec. On
verra aussi dans l'affaire Pinatel Piece Dye Works
Limited v. La Ville de Joliette2 , que M. le juge
George S. Challies, maintenant juge en chef
adjoint de la Cour supdrieure de Qu6bec, s'ap-
puya sur cette d6finition pour condamner la
ville de Joliette, en vertu de l'art. 1055, al. 3,
en raison de dommages subis par la compagnie
demanderesse A qui la Ville avait fourni une eau
affect6e d'impuret6s attribuables A un vice de
construction de son r6servoir. Cette d6cision est
cit6e aux motifs de M. le juge Montgomery au
soutien du jugement a quo.

On lira avec int6r~t dans Dalloz, Jurisprudence
gindrale 1950, Recueil piriodique, h la page 105,
une d6cision de la Cour de cassation et la note
en appendice. Il s'agissait 1A de l'inondation d'un
terrain par suite de l'6ruption des eaux r6sultant
de l'6croulement d'un barrage. Ainsi qu'il appert
au sommaire fiddle de la d6cision, on cassa le
jugement de la Cour infirieure en faisant A celle-
ci le reproche d'avoir n6glig6 de
... rechercher si la briche incrimin6e 6tait due A la
ruine du barrage (assimilable A un bAtiment) par
suite d'un d6faut d'entretien ou d'un vice de con-
struction.

Rdf6rons enfin A une d6cision du tribunal civil
de Tours, rapportbe dans la Gazette du Palais,
1940, vol. 2, h la page 390. Il s'agissait, en cette
affaire, d'une r6clamation en dommages causes
par la rupture d'une canalisation de gaz. On
jugea que les objets mobiliers incorpor6s aux
immeubles ou construits en sous-sol deviennent
immeubles en raison de leur caractbre durable et
permanent et assimil6s au bitiment par l'applica-
tion de l'art. 1386 C.N. et que dis lors, le pro-
printaire de tuyaux A gaz incorpor6s au sol est
de plein droit responsable du dommage caus6 par
leur rupture arriv6e par d6faut d'entretien ou vice
de construction.

2 [1958] R.L. 257.
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In accord with the majority judges, therefore,
I would say that the main in the water system,
of which the broken pipe forms an integral part,
is a building, a construction, and add, with the
learned judges, that there was ruin of this build-
ing or of this construction. It may be pointed
out here that the ruin of a building, according
to the view expressed by the Cour de Cassation
in a decision dated May 19, 1953, must be taken
to mean

[TRANSLATION] ... not only its total destruction,
but even the partial deterioration of any part of the
construction, or of any movable or immovable ele-
ment incorporated thereto in an indissoluble manner.
(cf. Dalloz 1953, p. 515).

In the case at bar, it goes without saying that
the bursting of the pipe represented not merely
a partial deterioration of this part of the water
system, but a factor wholly destructive of its
usefulness.

In short, the evidence clearly establishes that
the damage incurred by respondent was caused
by the ruin of the City's construction, that this
ruin is attributable to a construction defect, and
that there is a cause and effect connection
between this construction defect and the damage.
Furthermore, the City made a judicial admission
of it by pleading in its defence, para. 5:

[TRANSLATION] 5. The bursting of the pipe is at-
tributable to a latent defect and construction defect
in the said pipe, which defendant could not reason-
ably expect, nor find nor know of.

In answer to the objection by counsel for the
City, which objection was retained by Owen J.,
to the effect that respondent had not expressly
pleaded art. 1055, para. 3, in his declaration,
Choquette and Montgomery JJ. interpreted this
allegation, in para. 5 of the defence, as sufficient
to place the question of the applicability of art.
1055, para. 3 before the Court. I respectfully
agree with this interpretation. Indeed, the least
that can be said is that even if the facts alleged
in the declaration do not permit the invoking of
art. 1055, para. 3, the City itself by these allega-
tions in its pleadings, has introduced the question
into discussion.

D'accord avec les juges de la majorit6, je dirais
donc que la conduite d'amen6e du r6seau d'aque-
duc, dont le tuyau qui s'est bris6 fait partie
int6grante, est un batiment, une construction, et
A l'instar des savants juges, j'ajouterais qu'il y a
eu ruine de ce batiment ou de cette construction.
On peut rappeler, a ce point, que la ruine d'un
bAtiment, selon que s'en est exprim6e la Cour de
cassation dans un arr& en date du 19 mai 1953,
doit s'entendre

... non seulement de sa destruction totale; mais en-
core de la d6gradation partielle de toute partie de la
construction ou de tout 616ment mobilier ou immo-
bilier qui y est incorpor6 de fagon indissoluble. (cf.
Dalloz 1953, p. 515).

Dans le cas qui nous occupe, il va sans dire que
la rupture du tuyau constituait non seulement
une d6gradation partielle de cette partie du r6seau
de l'aqueduc, mais un facteur entibrement
destructif de son utilit6.

En somme, la preuve 6tablit clairement que le
dommage subi par l'intim6 a 6t6 caus6 par la
ruine de la construction de la Cit6, que cette
ruine est imputable A un vice de construction et
qu'il y a lien de causalit6 entre ce vice de cons-
truction et le dommage subi. D'ailleurs, la Cit6
en a fait l'admission judiciaire en plaidant au
par. 5 de sa d6fense:

5. Le bris du tuyau est imputable A un d6faut cach6
et vice de construction qui se trouvait dans le dit
tuyau et que la d6fenderesse ne pouvait raisonnable-
ment ni pr6voir ni trouver ni connaitre.

R6pondant h l'objection du procureur de la
Cit6, objection retenue par M. le juge Owen,
voulant que l'intim6 n'avait pas express6ment
invoqu6 dans sa declaration 1'art. 1055, al. 3,
MM. les juges Choquette et Montgomery ont
interprt cette allegation du par. 5 de la d6fense
comme suffisante pour mettre devant la Cour la
question de l'applicabilit6 de 1'art. 1055, al. 3.
Avec cette interpr6tation, je suis respectueuse-
ment d'accord. A la v6rit6, le moins qu'on puisse
dire, c'est que, si les faits all6guis dans la
d6claration ne permettent pas d'invoquer l'art.
1055, al. 3, la Cit6 elle-mime s'est charg6e, par
ces all6gations de son plaidoyer, d'introduire la
question au d6bat.
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As is known, art. 1055, para. 3 does not
create a presumption of fault against the owner;
but once the plaintiff has proved that the ruin
of the building, which caused the damage, results
in particular from a defect in its construction-as
is the case in this instance-the owner is liable,
and his liability will yield only to a clear and
positive proof of a fortuitous event or superior
force, or of fault by the plaintiff. (Cf. Lalou,
Traitg pratique de la responsabiliti civile, 6th
ed., p. 655, no. 1149). The liability which these
provisions create rests on special considerations
described in the following citations. In H. & L.
Mazeaud et Andrd Tunc, Responsabiliti civile
dilictuelle et contractuelle, 5th ed., vol. 2, p. 54,
no. 1067:
[TRANSLATION] 1067. Where then is the basis for
article 1386? It seems correct to say that article 1386
assumes that there was fault, either by the owner or
a third party,' and to facilitate suit by the victim, it
makes in every case the owner liable or answerable.!
When the fault stems from the owner, article 1386
is only a particular application of article 1382; but,
so that the injured party is not required to analyze
legal situations in which he has no part, article 1386
relieves him of the task of ascertaining from whom
the fault stems. Even if he is not the author of the
fault, the owner is made answerable therefor, subject
to his right to appropriate remedies.!

In Lalou, op. cit., p. 649:
[TRANSLATION] . . . The basis for the liability laid
down by article 1386 is not necessarily fault by the
owner; it may be fault by other persons (lessee,
architect, contractor), against whom, moreover, the
owner can proceed. However, article 1386 makes no
distinction according to whether or not the owner
has the building under his care.

In the cases decided by the Cour de Cassation, once
a construction defect or want of repairs has been
proved, the owner cannot be allowed, in order to
exonerate himself, to show that he committed no
fault (see infra, No. 1149). The only grounds for
exoneration are superior force or fault by the in-
jured party.

As the Court of Appeal found, the evidence on
record does not disclose facts to support any of
these grounds for exoneration from the liability
laid down by art. 1055, para. 3.

L'on sait que 1'art. 1055, al. 3, n'6tablit pas
une pr6somption de faute contre le propri6taire.
Mais d6s que le demandeur a 6tabli que la ruine
du batiment, qui a caus6 le dommage, provient
notamment d'un vice de construction,-comme
c'est le cas en l'espce-le propri6taire est
responsable et sa responsabilit6 ne c6dera que
devant une preuve claire et positive d'un cas
fortuit ou force majeure ou de la faute de la
victime. (cf. Lalou, Traitg pratique de la respon-
sabilitg civile, 6' 6d., p. 655, no 1149). C'est que
la responsabilit6 6dict6e par ces dispositions se
fonde sur des consid6rations sp6ciales d6crites
aux citations ci-apr~s. Dans H. & L. Mazeaud et
Andrd Tunc, Responsabilitd civile dilictuelle et
contractuelle, 5' 6d., tome 2, p. 54, no 1067:
1067. Alors, ohi chercher le fondement de l'article
1386? Il semble que l'on puisse dire que l'article
1386 suppose qu'une faute ait 6t6 commise, par le
propri6taire ou par un tiers (1), et que, pour faciliter
l'action de la victime, il en rende toujours le propri6-
taire responsable ou garant (2). Lorsque la faute
6mane du propri6taire, I'article 1386 n'est qu'une
application particulibre de Particle 1382. Mais, pour
ne pas obliger la victime A entrer dans l'analyse de
situations juridiques auxquelles elle est 6trangbre,
l'article 1386 la dispense de rechercher de qui 6mane
la faute. S'il n'en est pas l'auteur, le propri6taire en
est fait le garant, sauf h lui a exercer un recours
(3).
Dans Lalou, op. cit., p. 649:
.. . Le fondement de la responsabilit6 6dict6e par
'article 1386 n'est pas n6cessairement une faute du
propri6taire; ce peut ftre la faute d'autres personnes
(locataire, architecte, entrepreneur) contre les-
quelles, d'ailleurs, le propri6taire pourra recourir.
Mais 'article 1386 ne distingue pas suivant que le
propri6taire est ou non gardien du bAtiment.

D'apris la jurisprudence de la Cour de cassation,
une fois faite la preuve du vice de construction ou
du d6faut d'entretien, le propri6taire ne peut pas
8tre admis, pour s'exonirer, A d6montrer qu'il n'a
commis aucune faute (V. infra, n' 1149). Les
seules causes d'exondration sont la force majeure ou
la faute de la victime.

Ainsi qu'on a jug6 en Cour d'appel, la preuve
au dossier ne permet pas d'y trouver des faits
sur lesquels puisse se fonder aucune de ces causes
d'exon6ration de la responsabilit6 6dict6e par
l'art. 1055, alin6a 3.

94057-3
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The parties are in agreement regarding the
amount of damages awarded.

For all these reasons I would dismiss the
appeal with costs.

Appeal dismissed with costs.

Solicitors for the defendant, appellant: Gagnon,
de Billy, Cantin, Dionne & Lahaye, Quebec.

Solicitors for the plaintiff, respondent: Lacha-
pelle, Roy & Richard, Quebec.

Minister of Transport for the Province of
Ontario (Plaintiff) Appellant;

and

Canadian General Insurance Company
(Defendant) Respondent.

1971: May 3; 1971: May 17.

Present: Martland, Judson, Ritchie, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Insurance-Automobile-Indemnity clause cover-
ing "lessee and every other person who with the
lessee's consent personally drives the automobile"-
Whether vehicle being driven with lessee's consent-
Whether insurer obliged to honour claim for in-
demnity.

The Court of Appeal for Ontario allowed an
appeal from a judgment rendered at trial whereby
it was ordered that the appellant Minister should re-
cover $16,456.40 from the respondent insurer. The
said sum had been paid in satisfaction of a judg-
ment awarded against M in respect of injuries re-
ceived by 0 (an infant) when she was being driven
as a passenger in a motor vehicle owned by OL Ltd.
and leased to HF Ltd., which was being driven by
M at the time when the injuries were incurred. The
Minister, who brought the present action as assignee
of the judgment against M, appealed to this Court.

HF Ltd. was a private family corporation whose
president was the majority shareholder, his wife
and father being also shareholders and shares being
held in trust for his two minor sons. The leased auto-
mobile was used as a family car and no restrictions
appeared to have placed on its use by the son D,
excepting that it was understood that he would not

Quant au montant des dommages accord6s, les
parties sont d'accord.

Pour toutes ces raisons, je rejetterais l'appel
avec d6pens.

Appel rejetd avec dipens.

Procureurs de la ddfenderesse, appelante:
Gagnon, de Billy, Cantin, Dionne & Lahaye,
Qudbec.

Procureurs du demandeur, intimd: Lachapelle,
Roy & Richard, Qudbec.

Ministre des Transports de la province
d'Ontario (Demandeur) Appelant;

et

Canadian General Insurance Company
(Difenderesse) Intimde.

1971: le 3 mai; 1971: le 17 mai.

Presents: Les Juges Martland, Judson, Ritchie,
Spence et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Assurance-Automobile--Clause d'indemnisation
couvrant <le locataire ou toute autre personne qui,
du consentement du locataire, conduit personnelle-
ment l'automobileD-Y a-t-il eu consentement du
locataire-L'assureur est-il tenu de faire droit ii la
rdclamation d'indemnit6.

La Cour d'appel d'Ontario a accueilli l'appel d'un
jugement rendu en premibre instance, ordonnant que
l'intim6e assureur verse au ministre appelant la
somme de $16,456.40. Cette somme avait &6t pay6e
en ex6cution d'un jugement rendu contre M rela-
tivement A des blessures subies par 0 (enfant
mineure) alors qu'elle 6tait passagbre dans une
automobile, appartenant h OL Ltd. et lou6e h HF
Ltd., que conduisait M au moment oii les blessures
ont 6t6 subies. Le Ministre, qui a intent6 la pr6sente
action en qualit6 de cessionnaire du jugement rendu
contre M, a appel6 A cette Cour.

HF Ltd. est une corporation familiale priv6e dont
le pr6sident 6tait I'actionnaire majoritaire. Sa femme
et son pare 6taient aussi actionnaires et des actions
6taient d6tenues en fiducie pour ses deux fils mineurs.
L'automobile servait A toute la famille et il semble
que son usage n'ait fait l'objet d'aucune restriction
pour le fils D sauf qu'il 6tait entendu qu'il ne
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use the car if another member of the family required
it more than he did. On the night of the accident D
had the car in which 0 was a gratuitous passenger,
and he had permitted it to be driven by his friend M,
who did not have a licence to drive and whose
negligent driving was the cause of the accident.

The respondent had issued a standard automobile
policy indemnifying OL Ltd. as the insured, HF Ltd.
as lessee, and "every other person who with the
lessee's consent personally drives the automobile".

Held (Spence and Laskin JJ. dissenting): The
appeal should be dismissed.

Per Martland, Judson and Ritchie JJ.: The matter
to be determined was whether the circumstances dis-
closed by the evidence could be so construed as to
justify the finding by the trial judge that the vehicle
was being driven with the consent of the lessee. The
appellant could not take advantage of the indemnity
which the policy extended to "every other person
who with the lessee's consent personally drives the
automobile" unless it could be shown that the
president and majority shareholder of the insured
lessee had in some way acquiesced in his son con-
senting to the automobile being driven by others,
and this could not be said to have been proved with-
out some evidence that the father had at least
brought his mind to bear upon the question. In his
evidence, the father indicated that in allowing his
son to have the automobile he had never given any
consideration to the specific question of extending
the boy's authority so as to entitle him to let others
drive the car. Accordingly, under the circumstances,
the policy did not afford indemnity to M, and the
appellant as assignee of the judgment against M
could not recover from the respondent.

Per Spence and Laskin JJ., dissenting: The trial
judge was justified in finding on the evidence that
M was driving with the lessee's consent when D,
without surrendering possession of the car, let him
drive while sitting beside him. The fact that D's
father had never directed his mind to the question
of strangers driving could not alter the effect of his
evidence that he fully entrusted his son with the car.
In the circumstances, proof of negative considera-
tion of driving by strangers would be required to
erase the effect of the father's evidence rather than
demanding that it be supplemented by further evi-
dence that the father had considered the matter and
had not expressed any objection.

l'utiliserait pas si un autre membre de la famille en
avait un besoin plus urgent. Le soir de l'accident, D
avait la voiture dans laquelle 0 prenait place A titre
de passagbre b6nivole et il avait permis qu'elle soit
conduite par son ami M, qui n'6tait pas d6tenteur
d'un permis de conduire et dont la n6gligence a
caus6 l'accident.

L'intimbe a 6mis une police d'assurance auto-
mobile type qui l'obligeait A indemniser l'assur6e OL
Ltd. et la locataire HF Ltd. ou ctoute autre personne
qui, du consentement du locataire, conduit person-
nellement I'automobiles.

Arrit: L'appel doit Stre rejet6, les Juges Spence
et Laskin 6tant dissidents.

Les Juges Martland, Judson et Ritchie: La ques-
tion est de savoir si les circonstances r6v6l6es par les
t6moignages justifient la conclusion du juge de
premiere instance que l'automobile 6tait conduite
avec le consentement de la locataire. L'appelant ne
peut se pr~valoir de l'indemnit6 qui, en vertu de la
police, s'applique A atoute autre personne qui, du
consentement du locataire, conduit personnellement
l'automobileD, a moins de d6montrer que le pr6sident
et actionnaire majoritaire de la locataire assur6e
avait, de quelque fagon, acquiesc6 h ce que son fils
consente A laisser d'autres personnes conduire
l'automobile. On ne saurait dire que cela a 6t6 6tabli
sans quelque preuve d6montrant que le phre s'6tait
tout au moins arr&t6 h la question. Dans son t6-
moignage, le phre indique qu'en autorisant son fils A
se servir de l'automobile, il ne s'6tait jamais arr8t6
A cette question pricise de donner plus de latitude A
son fils de manibre A lui permettre de laisser d'autres
personnes conduire. Par cons6quent, dans les circons-
tances, la police n'accorde aucune indemnit6 A M
et l'appelant, en sa qualit6 de cessionnaire du juge-
ment rendu contre M, ne peut se faire d6dommager
par l'intim6e.

Les Juges Spence et Laskin, dissidents: Le juge de
premiere instance 6tait fond6 A conclure, eu 6gard
A la preuve, que M conduisait avec le consentement
de la locataire quand D, sans c6der la possession de
la voiture, I'a laiss6e conduire tout en restant assis
A ses c6t6s. Le fait que le pare de D ne s'6tait jamais
arrit6 A la question de laisser des 6trangers au
volant ne peut changer l'effet de son t6moignage
selon lequel il conflait la voiture A la garde entibre
de son fils. Dans les circonstances, il faudrait
prouver que la conduite par des 6trangers a fait
l'objet d'une consideration n6gative pour annuler
l'effet du t6moignage du pare plutbt que demander
qu'il soit compldt6 par une preuve additionnelle que
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It was not necessary to decide how far the trust
reposed in the son carried. It was enough to say, in
the present case, that it carried far enough to permit
him under the discretion left to him (i.e., "to make
the right decision" on the matter of letting someone
else drive) to allow a close friend to drive while he
sat beside him. Indeed, the evidence supported the
inference that subject to the convenience of other
members of the family, and to the ultimate control
of the father, the son was as unrestricted as his
father when in possession of the car.

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from
a judgment of Hartt J. Appeal dismissed, Spence
and Laskin JJ. dissenting.

B. O'Brien, Q.C., and A. G. F. MacDonald,
for the plaintiff, appellant.

R. E. Holland, Q.C., and R. A. O'Donnell,
for the defendant, respondent.

The judgment of Martland, Judson and Ritchie
JJ. was delivered by

RITCHIE J.-This is an appeal from a judgment
of the Court of Appeal for Ontario allowing
an appeal from a judgment rendered at trial by
Mr. Justice Hartt whereby he ordered that the
appellant should recover $16,456.40 from the
respondent, which sum had been paid in satis-
faction of a judgment awarded against David
C. Mills in respect of serious injuries received
by Dianne Oliver (an infant) when she was being
driven as a passenger in a motor vehicle owned
by Oxford Leaseholds Limited and leased to
Homeland Farms Limited, which was being driven
by David C. Mills at the time when the injuries
were incurred. The Minister of Transport brought
the present action as assignee of the Oliver judg-
ment in accordance with the provisions of s. 6
of The Motor Vehicle Accident Claims Act,
1961-62 (Ont.), c. 84.

At all relevant times the respondent was the
insurer under a standard automobile policy
whereby it agreed to indemnify Oxford Leaseholds
Limited and

1 [1970] 2 O.R. 569, 11 D.L.R. (3d) 446.

le pare avait consid6r6 la question et n'avait soulev6
aucune objection. Il n'est pas n6cessaire de d6cider
l'6tendue de la confiance qui reposait sur le fils. Dans
la pr6sente affaire, il suffit de dire que cette confiance
allait assez loin pour que le fils puisse, de par la
discr6tion qui lui 6tait laiss6e (ade prendre la bonne
d6cision, quant a la question de savoir s'il devait
laisser le volant h une autre personne), permettre h
un ami intime de conduire en restant assis h ses c6t6s.
En fait, la preuve nous autorise A d6duire que, sous
r6serve de l'usage que pouvaient en faire les autres
membres de la famille et de la surveillance ultime de
son pare, le fils 6tait aussi libre que son pare lors-
qu'il avait la voiture en sa possession.

APPEL d'un jugement de la Cour d'appel
de l'Ontario', infirmant un jugement du Juge
Hartt. Appel rejet6, les Juges Spence et Laskin
6tant dissidents.

B. O'Brien, c.r., et A. G. F. MacDonald, pour
le demandeur, appelant.

R. E. Holland, c.r., et R. A. O'Donnell, pour
la d6fenderesse, intimbe.

Le jugement des Juges Martland, Judson et
Ritchie a 6t6 rendu par

LE JUGE RITCHIE-Le pr6sent appel est inter-
jet6 & l'encontre d'un arrt de la Cour d'appel de
I'Ontario qui a accueilli 1'appel d'un jugement
rendu en premiere instance par M. le Juge Hartt
par lequel ce dernier avait ordonn6 que l'intim6e
verse A l'appelant la somme de $16,456.40. Cette
somme avait 6t6 pay6e en ex6cution d'un juge-
rent rendu contre David C. Mills relativement
A des blessures graves subies par Dianne Oliver
(enfant mineur) alors qu'elle 6tait passagbre dans
une automobile, appartenant & Oxford Leaseholds
Limited et loude & Homeland Farms Limited, que
conduisait David C. Mills au moment oii les
blessures ont 6t6 subies. Le ministre des Trans-
ports a intent6 la pr6sente action en qualit6 de
cessionnaire du jugement Oliver conform6ment
aux dispositions de l'art. 6 du Motor Vehicle
Accident Claims Act, 1961-62 (Ont.), c. 84.

Aux 6poques relatives A cette affaire, l'intim6e
6tait l'assureur en vertu d'une police d'assurance
automobile type qui obligeait A indemniser Ox-
ford Leaseholds Limited et

I [1970] 2 O.R. 569, 11 D.L.R. (3d) 446.
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. . . every other person who with the Insured's con-
sent personally drives the automobile, against the
liability imposed by law upon the Insured or upon
any such other person for loss or damage arising
from the ownership, use or operation of the auto-
mobile within Canada,... resulting from bodily in-
jury to or death of any person or damage to
property; ...

The policy covered "any automobile leased to
Homeland Farms Limited" and it was provided
by endorsement that:
The Insurer agrees to indemnify in the same manner
and to the same extent as if named herein as the
Insured the lessee and every other person who with
the lessee's consent personally drives the automobile.

Oxford Leaseholds Limited, the primary insur-
ed under the above policy, had leased the motor
vehicle here in question to Homeland Farms
Limited which was a private family corporation
whose president, Fred Cohoe, was the majority
shareholder, his wife and father being also share-
holders and shares being held in trust for his two
minor sons.

The automobile was used as a family car and
no restrictions appear to have been placed on its
use by the son Daniel, excepting that it was under-
stood that he would not use the car if another
member of the family required it more than
he did.

On the night of July 2, 1965, Daniel had the
car in which Dianne Oliver was a gratuitous
passenger, and he had permitted it to be driven
by his young friend, David Mills, who did not
have a licence to drive and whose negligent
driving was undoubtedly the cause of the accident.
The sole question to be determined in this action
is whether the indemnity provided by the auto-
mobile policy hereinbefore referred to, extended
to the circumstances under which the accident
took place.

The learned trial judge devoted the greater part
of his judgment to a consideration of whether
there had been a breach of statutory condition
2(b) of the policy by reason of the fact that the
vehicle was being driven by a person who was
not authorized or qualified to drive, and he
decided this question in favour of the appellant

[TRADUCTION] . . . toute autre personne qui, du con-
sentement de l'assurd, conduit personnellement
I'automobile, h l'6gard de la responsabilit6 impos6e
par la loi a l'assur6 ou A cette autre personne pour la
perte ou le dommage d6coulant de la propri6t6, de
l'usage ou de la conduite de l'automobile au
Canada, ... r6sultant de blessures corporelles A
toute personne ou de la mort de toute personne, ou
du dommage A la propri6t6; ...
La police couvrait [TRADUCTION] <toute auto-
mobile loude A Homeland Farms Limited> et un
avenant stipulait que:
[TRADUCTION] L'assureur s'engage h indemniser de
la mime manibre et dans la mime mesure, au mime
titre que s'il 6tait d6sign6 aux pr6sentes comme
l'assur6, le locataire ou toute autre personne qui, du
consentement du locataire, conduit personnellement
I'automobile.

Oxford Leaseholds Limited, l'assur6 principal
en vertu de la police susmentionnie, avait lou6
I'automobile en question A Homeland Farms
Limited, une corporation familiale priv6e dont le
pr6sident, Fred Cohoe, 6tait l'actionnaire majori-
taire. Sa femme et son phre 6taient aussi action-
naires et des actions 6taient d6tenues en fiducie
pour ses deux fils mineurs.

L'automobile servait A toute la famille et il
semble que son usage n'ait fait l'objet d'aucune
restriction pour le fils Daniel sauf qu'il 6tait en-
tendu qu'il ne 1'utiliserait pas si un autre membre
de la famille en avait un besoin plus urgent.

Le soir du 2 juillet 1965, Daniel avait la voi-
ture dans laquelle Dianne Oliver prenait place h
titre de passager b6nivole et il avait permis qu'elle
soit conduite par son jeune ami, David Mills, qui
n'6tait pas d6tenteur d'un permis de conduire et
dont la negligence a sans aucun doute caus6
l'accident. Dans cette action, la seule question a
d6cider est si l'indemnit6 pr6vue dans la police
d'assurance automobile susmentionn6e s'applique
aux circonstances de l'accident.

Le savant juge de premibre instance a con-
sacr6 la majeure partie de son jugement A la
question de savoir s'il y avait eu violation de la
condition statutaire 2(b) de la police vu que
l'automobile 6tait conduite par une personne qui
n'6tait ni autoris6e A conduire ni qualifi6e pour
ce faire et il a statu6 en faveur de l'appelant pour
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on the ground that the driver, Mills, had told
Daniel Cohoe that he had a licence to drive and
could drive and that it was not unreasonable
for Cohoe to have believed this. No appeal was
asserted to the Court of Appeal for Ontario
or to this Court from this latter finding and the
only question which remains outstanding is
whether it can be said that Homeland Farms
Limited had consented to Mills personally driving
the automobile. On this question the learned trial
judge made the following finding:

With regard to the matter of consent, the onus
rests upon the plaintiff and, in my opinion, this onus
has been discharged. The evidence was that the
lessee was a personal corporation and that the motor
vehicle in question was for the family use, the only
restriction upon this use being relative to the con-
venience of the other members of the family. The
motor vehicle was being used by Daniel Cohoe, the
son, that evening and he allowed David C. Mills to
drive. Fred Cohoe, father and controlling share-
holder in Homeland Farms Limited, made it clear
that there was no restriction on Daniel's use of the
vehicle so long as he used reasonable discretion. In
my opinion, in the circumstances, the vehicle was
being driven with the consent of the lessee.

A great many of the cases to which we were
referred were concerned with whether or not the
owner had been able to escape liability under
s. 101 of The Highway Traffic Act, R.S.O.
1960, c. 172, by proving that the vehicle was in
the possession of another without the owner's
consent and they are to this extent distinguishable;
but whether the plaintiff is seeking indemnity by
proving affirmatively that there was consent or the
defendant is seeking to escape liability under the
Highway Traffic Act because there was not, it
must be clear in either event that the issue falls
to be determined according to the facts of each
particular case and that precedents are accord-
ingly of little value.

There is no suggestion in the present case that
Homeland Farms Limited, either through its
president or otherwise, had actually consented to
the vehicle being driven by Mills "personally"

le motif que le conducteur, Mills, avait dit &
Daniel Cohoe qu'il d6tenait un permis de con-
duire et pouvait conduire et qu'il n'6tait pas d6-
raisonnable de la part de Cohoe de l'avoir cru.
Aucun appel n'a 6t6 interjet6 h la Cour d'appel
de l'Ontario ou A cette Cour A l'encontre de cette
dernibre conclusion et la seule question a d6cider
est de savoir si l'on peut dire que Homeland
Farms Limited avait consenti A ce que Mills con-
duise lui-mime I'automobile. Sur cette question,
le savant juge de premibre instance a formul6 la
conclusion suivante:

[TRADUCTION] En ce qui a trait h la question du
consentement, le fardeau de la preuve revient au
demandeur et, h mon avis, il s'en est d6charg6. La
preuve d6montre que la locataire 6tait une corpora-
tion personnelle et que l'automobile en question 6tait
r6serv6e h l'usage de la famille, la seule restriction
h cet usage 6tant celle ayant trait A celui que pou-
vaient en faire les autres membres de la famille. Ce
soir-1h, Daniel Cohoe, le fils, se servait de l'auto-
mobile et il a permis h David C. Mills de conduire.
Fred Cohoe, le phre et I'actionnaire ayant le contrble
de Homeland Farms Limited, a clairement indiqu6
que Daniel pouvait se servir de l'automobile sans
restriction pourvu qu'il en fasse un usage raison-
nable. A mon avis, dans les circonstances, l'auto-
mobile 6tait conduite avec le consentement du
locataire.

Dans un grand nombre de pr6c6dents cit6s, il
s'agissait de savoir si, oui ou non, le propri6taire
avait pu se lib6rer de la responsabilit6 en vertu
de l'art. 101 du Highway Traffic Act, R.S.O.
1960, c. 172, en prouvant que l'automobile 6tait
en la possession d'une autre personne sans le
consentement du propri6taire et on peut les dis-
tinguer dans cette mesure. Mais, que le deman-
deur tente d'8tre indemnis6 en prouvant affirma-
tivement 1'existence du consentement ou que le
d6fendeur tente de se lib6rer de la responsabilit6
en vertu du Highway Traffic Act pour le motif
qu'il n'y avait pas de consentement, il doit 6tre
clair dans les deux cas qu'il faut d6cider la ques-
tion d'aprbs les faits de chaque affaire en particu-
lier et que, par cons6quent, les pric6dents sont de
peu de valeur.

Dans la pr6sente affaire, rien n'indique que
Homeland Farms Limited, soit par l'entremise de
son pr6sident soit autrement, ait effectivement
consenti a ce que Mills conduise <personnelle-
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,and the matter to be determined is whether the
circumstances disclosed by the evidence can be
so construed as to justify the finding that there
was implied consent.

As the issue must be decided in accordance
with inferences to be drawn from uncontradicted
evidence, this is a case in which the Court of
Appeal is in as good a position as the trial
judge to reach a conclusion. Young Cohoe gave
no evidence, and indeed was not questioned, as
to whether or not his father had consented to
his allowing others to drive the car, and in my
view the most revealing evidence in this regard
is to be found in the following answers given
by Mr. Fred Cohoe to the questions put to him
by the learned trial judge at the end of his
testimony:

HIS LORDSHIP: Q. Mr. Cohoe, let me put
a very direct question to you in relation to-you
allowed your son to have the automobile that night?

A. Yes.
Q. Was he, so far as you were concerned, in com-

plete charge in relation to that automobile when he
had it in his possession?

A. Yes, I would assume so.
Q. Would that include his rights so far as you are

concerned, to allow someone else to drive that auto-
mobile?

A. Well, the point is that it had never come up
for discussion and I think that any parent would
probably discourage the use of other people having
the car, but I would assume that this decision had
been a decision that had been left to him on this
assumption that he was able to make the right de-
cision, but it hadn't been discussed previously.

The appellant cannot in my opinion take
advantage of the indemnity which the policy
extends to "every other person who with the
lessee's consent personally drives the automobile",
unless it can be shown that Mr. Fred Cohoe as
president and majority shareholder of the insured
lessee had in some way acquiesced in his son con-
senting to the automobile being driven by others,
and this cannot, in my view, be said to have been
proved without some evidence that the father had
at least brought his mind to bear upon the ques-
tion. Mr. Cohoe's last answer to the trial judge
indicates to me that in allowing his son to have

ment> l'automobile et la question est de savoir si
les circonstances r6v6l6es par les t6moignages
justifieraient de conclure qu'il y a eu consente-
ment implicite.

Puisqu'il s'agit d'une affaire qu'il faut d6cider
selon ce qui peut 6tre d6duit de t6moignages non
contredits, la Cour d'appel est aussi bien en 6tat
de tirer une conclusion que le juge de premibre
instance. Le jeune Cohoe n'a pas t6moign6 et, en
fait, il n'a pas 6t6 interrog6 quant A la question de
savoir si, oui ou non, son phre avait consenti a ce
qu'il permette A d'autres de conduire la voiture.
A mon avis, le timoignage le plus r6v6lateur A cet
6gard se trouve dans les r6ponses suivantes de M.
Fred Cohoe aux questions posies par le savant
juge de premiere instance A la fin de sa d6position:

[TRADUCTION] SA SEIGNEURIE: Q. M. Cohoe,
permettez-moi de vous poser une question bien
directe relativement a-vous avez permis h votre fils
de se servir de l'automobile ce soir-7

R. Oui.
Q. Autant que vous sachiez, avait-il la garde en-

tibre de l'automobile lorsqu'il l'avait en sa possession?

R. Oui, je le suppose.
Q. Autant que vous sachiez, cela comportait-il le

droit de permettre A quelqu'un d'autre de conduire
cette automobile?

R. Bien, c'est que nous n'avons jamais eu l'occasion
de discuter cette question et je crois que tous les
parents d6courageraient probablement l'usage de la
voiture par d'autres personnes, mais je suppose qu'il
s'agit ici d'une question qui avait 6t6 laiss6e A sa dis-
crition en pr6sumant qu'il 6tait en mesure de prendre
la bonne d6cision, mais nous n'en avions jamais
discut6.

A mon avis, I'appelant ne peut se pr6valoir de
l'indemnit6 qui, en vertu de la police, s'applique
A [TRADUCTION] ctoute autre personne qui, du
consentement du locataire, conduit personnelle-
ment l'automobile>, A moins de d6montrer que
M. Fred Cohoe, en tant que pr6sident et action-
naire majoritaire de la locataire assur6e, avait, de
quelque fagon, acquiesc6 a ce que son fils con-
sente A laisser d'autres personnes conduire l'auto-
mobile. A mon avis, on ne saurait dire que cela
a 6t6 6tabli sans quelque preuve d6montrant que
le phre s'6tait tout an moins arr8t6 i la question.
La dernibre r6ponse de M. Cohoe au juge de
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the automobile he had never given any considera-
tion to the specific question of extending the boy's
authority so as to entitle him to let others drive
the car and I am accordingly of opinion that under
the circumstances, the policy does not afford in-
demnity to David C. Mills against liability im-
posed upon him by law resulting from the bodily
injury sustained by Dianne Oliver and that the
appellant as assignee of the judgment against
Mills cannot recover from the respondent.

For all these reasons, as well as for those
stated by Mr. Justice McGillivray in the Court of
Appeal, I would dismiss this appeal with costs.

The judgment of Spence and Laskin JJ. was
delivered by

LASKIN J. (dissenting)-The issue in this
appeal is whether the respondent insurer is
obliged to honour a claim for indemnity under a
standard automobile insurance policy taken out
by a leasing company as vehicle owner and ex-
tended by endorsement to "any automobile leased
to Homeland Farms Limited". The relevant in-
demnity clause covered "the lessee and every other
person who with the lessee's consent personally
drives the automobile".

Homeland, a family corporation of which the
chief shareholder was its president and manager,
Fred Cohoe, leased an automobile from the
primary insured. Within three months after the
effective date of the policy, the car was in an
accident while being driven by one David C.
Mills, then 18 years of age, with Daniel Cohoe,
a close friend and the son of the lessee's president
and manager, sitting beside him. Daniel Cohoe
was about one year younger than Mills, and was
an employee of Homeland as well as a share-
holder whose shares were held for him by his
father in trust. He had the car with his father's
consent and, on the day of the accident yielded to
Mills' request to be permitted to drive. Mills
drove into a tree from a private farm lane, and
a female passenger who was thereby injured sued

premibre instance indique, d'aprbs moi, qu'en
autorisant son fils & se servir de l'automobile, il
ne s'6tait jamais arrat6 a cette question pricise de
donner plus de latitude A son fils de manibre A
lui permettre de laisser d'autres personnes con-
duire; et, par cons6quent, je suis d'avis que, dans
les circonstances, la police n'accorde aucune in-
demnit6 h David C. Mills a l'gard de la responsa-
bilit6 que lui impose la loi par suite des blessures
corporelles subies par Dianne Oliver et que l'ap-
pelant, en sa qualit6 de cessionnaire du jugement
rendu contre Mills, ne peut se faire didom-
mager par l'intim6e.

Pour tous ces motifs, de mime que pour ceux
qui ont 6t6 expos6s par M. le Juge McGillivray de
la Cour d'appel, je suis d'avis de rejeter I'appel
avec d6pens.

Le jugement des Juges Spence et Laskin a 6t6
rendu par

LE JUGE LASKIN (dissident)-Dans le pr6sent
pourvoi, il s'agit de d6cider si l'intimbe assureur
est tenue de faire droit A la r6clamation d'in-
demnit6 en vertu d'une police d'assurance auto-
mobile type souscrite par une compagnie de
location a titre de propri6taire et dont l'applica-
tion a 6t6 6tendue par avenant h [TRADUCTION]
<toute automobile lou6e A Homeland Farms
Limiteds. La clause d'indemnisation pertinente
couvrait [TRADUCTION] le locataire ou toute
autre personne qui, du consentement du loca-
taire, conduit personnellement I'automobile>o.

Homeland, une corporation familiale dont
l'actionnaire principal, Fred Cohoe, 6tait pr6si-
dent et directeur, a lou6 une automobile de
l'assur6 principal. Moins de trois mois apris
l'entr6e en vigueur de la police, la voiture, con-
duite par un certain David C. Mills, alors Ag6 de
18 ans, a 6t6 impliqu6e dans un accident alors
que Daniel Cohoe, un ami intime et le fits du
pr6sident et directeur de la locataire, 6tait assis
A ses c6tis. Daniel Cohoe avait environ un an de
moins que Mills et il 6tait un employ6 d'Home-
land de m~me qu'actionnaire, ses actions 6taient
d6tenues pour lui en fiducie par son pare. 11 se
servait de la voiture avec le consentement de son
pare et, le jour de l'accident, il a c6d6 aux ins-
tances de Mills qui demandait A conduire. Mills
a heurt6 un arbre en bordure d'un chemin de
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him to judgment for $16,456.40. It was paid by
the appellant Minister who then brought action
on the policy as assignee of the judgment under
s. 8 of The Motor Vehicle Accident Claims Act,
1961-62 (Ont.), c. 84.

The right to indemnity under the policy de-
pends, of course, on proof of consent by the
lessee Homeland to Mills to drive. It was not con-
tended that Daniel Cohoe could alone give that
consent, without other general or special authori-
zation; and hence- the inquiry is into the source
and range of consent by the lessee and whether
Daniel Cohoe's permission to Mills to drive was
the consent of the lessee.

The insurer, in addition to denying that there
was the necessary consent, contended that in any
event the policy did not cover delegation by the
lessee to Daniel Cohoe to give consent to some-
one else to drive. I do not accept this contention,
which appears to be based on a refined associa-
tion of the word "personally" in the relevant
policy clause already quoted. There is neither
grammatical nor contextual warrant for such a
reading. At the most, the term may import that
consent to a person to drive would not alone en-
title that person to turn the driving over to
another, that there must be something more to
enable that other to drive under a delegated
consent.

Since the lessee is a corporation, albeit a
private family one, the availability of the leased
car to officers of the company, to employees or
to others must depend on a formal resolution, if
any, and on the directions or dispositions of the
management. The only evidence bearing on the
question of who directed the business and man-
aged the property of the company was that Fred
Cohoe, the principal shareholder, was president
and manager, and that the other shareholders
were his wife and, beneficially, his father and his
two sons (of whom Daniel was one). In short,
Fred Cohoe was in charge, and it is the evidence

94057-4

ferme priv6 et une passagere qui a 6t6 bless6e l'a
poursuivi et a obtenu des dommages-int6rits de
$16,456.40. Le Ministre appelant a pay6 cette
somme et il a ensuite intent6 une action sur la
police en qualit6 de cessionnaire du jugement en
vertu de l'art. 8 du Motor Vehicle Accident
Claims Act, 1961-62 (Ont.), c. 84.

En vertu de la police, le droit A l'indemnit6
est 6videmment subordonn6 h l'6tablissement de
la preuve que la locataire Homeland a donn6 son
consentement h ce que Mills conduise. Il n'a pas
6t6 soutenu que Daniel Cohoe pouvait, seul,
donner ce consentement sans autre autorisation
g6ndrale ou sp6ciale; il s'agit donc ici de d6ter-
miner la source et I'6tendue du consentement de
la locataire et si la permission de conduire
donn6e par Daniel Cohoe A Mills 6tait le consen-
tement de la locataire.

En plus de nier I'existence du consentement
n6cessaire, I'assureur a pr6tendu que, de toute
fagon, la police ne s'appliquait pas A une d6l6ga-
tion par la locataire h Daniel Cohoe du pouvoir
de consentir a ce que quelqu'un d'autre conduise.
Je n'accepte pas cette pr6tention, qui parait
fond6e sur une association subtile du mot <per-
sonally> figurant dans la clause pertinente (texte
anglais) de la police, d6ji cit6e. Ni la construction
grammaticale ni le contexte ne justifient une telle
interpr6tation. Ce terme peut tout au plus signifier
que la permission de conduire donn6e A une per-
sonne ne pourrait seule autoriser celle-ci A donner
le volant h une autre personne, qu'il faut quelque
chose d'autre pour permettre A cette autre per-
sonne de conduire en vertu d'un consentement
donn6 par d6l6gation.

Puisque la locataire est une corporation, bien
que corporation familiale priv6e, l'usage de la
voiture par les dirigeants de la compagnie, par
les employ6s on par les autres doit d6pendre d'une
r6solution en bonne et due forme, le cas 6ch6ant,
et des directives donnies par la direction ou des
dispositions qu'elle a prises. La seule preuve qu'il
y ait quant A l'identit6 de ceux qui dirigeaient
1'entreprise de la compagnie ou administraient
ses biens c'est que Fred Cohoe, le principal
actionnaire, en 6tait le pr6sident et directeur, et
que les autres actionnaires 6taient son 6pouse et,
en tant que b6ndficiaires, son pare et ses deux fils
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as to his directions respecting the leased car that
is central to the determination of this appeal.

The arrangement made by him for use of the
leased car was loose as it related to members of
his family. The vehicle was kept at his home and
there were two sets of keys one of which was
usually kept in the car. Although the car could
be put to business use and, indeed, employees had
driven it, it was there for the family; and it was
open to any member to take it without seeking
consent for the particular occasion, subject only
to relative need or convenience. There was no
limitation upon members of the family as to pur-
pose or time. Daniel Cohoe was thus free to take
and drive the vehicle as he did on the day of the
accident. The narrow question is whether this
freedom to take and drive, so informally and so
broadly given, carried with it power on the part
of a member of the family to turn the driving over
to another, at least while remaining in charge of
the car and in it.

This question had not come up before in any
of its aspects, but Fred Cohoe's evidence was that
he had no reservations in his mind about entrust-
ing the driving and use of the car to his son
Daniel, that his son Daniel was in complete
charge of the car when he had it in his possession,
and it was left to him "to make the right de-
cision" on the matter of letting someone else
drive. I quote the following questions put by the
trial judge and Fred Cohoe's answers:

Q. Mr. Cohoe, let me put a very direct question
to you in relation to-you allowed your son to have
the automobile that night?

A. Yes.
Q. Was he, so far as you were concerned, in com-

plete charge in relation to that automobile when he
had it in his possession?

A. Yes, I would assume so.
Q. Would that include his rights so far as you are

concerned, to allow someone else to drive that auto-
mobile?

(dont Daniel). Bref, Fred Cohoe en 6tait le res-
ponsable et dans cet appel-ci la d6cision doit
d6pendre de la preuve des instructions qu'il a
donn6es quant h la voiture lou6e.

Les dispositions qu'il a prises pour l'usage de
la voiture loude 6taient vagues quant aux mem-
bres de sa famille. La voiture restait la maison
et il y avait deux jeux de clefs dont un 6tait
habituellement laiss6 dans la voiture. Bien que la
voiture pfit servir aux fins de l'entreprise et,
qu'en fait, des employds en aient fait usage, son
emploi 6tait r6serv6 A la famille; et tous les mem-
bres de la famille pouvaient la prendre sans de-
mander chaque fois la permission, sous r6serve
seulement des besoins des autres ou de l'usage
qu'ils pouvaient en faire. Les membres de la
famille n'6taient soumis A aucune restriction quant
au but ou au temps. Ainsi, Daniel Cohoe 6tait
libre de prendre et de conduire l'automobile
comme il l'a fait le jour de l'accident. Il s'agit
strictement de d6cider si cette libert6 de prendre
et de conduire la voiture, accord6e d'une fagon
aussi simple et aussi large, donnait aussi t un
membre de la famille le droit de passer le volant
& un autre, au moins tout en conservant la garde
de la voiture et en y restant.

Cette question ne s'6tait jamais posee sous au-
cun rapport. Fred Cohoe a t6moign6 toutefois
qu'il n'y avait aucune restriction dans son esprit
quand il a confi6 la conduite et I'usage de la voi-
ture A son fils, Daniel, que son fils Daniel avait la
garde entibre de la voiture quand il l'avait en sa
possession et qu'il revenait A lui [TRADUCTION]

ede prendre la bonne d6cisions quant A la ques-
tion de savoir s'il devait laisser le volant A une
autre personne. Je cite les questions suivantes du
juge de premiere instance et les r6ponses de Fred
Cohoe:
[TRADUCTION] Q. M. Cohoe, permettez-moi de vous
poser une question bien directe relativement i--vous
avez permis h votre fils de se servir de l'automobile
ce soir-l?

R. Oui.
Q. Autant que vous sachiez, avait-il la garde en-

tibre de l'automobile lorsqu'il I'avait en sa possession?

R. Oui, je le suppose.
Q. Autant que vous sachiez, cela comportait-il le

droit de permettre A quelqu'un d'autre de conduire
cette automobile?

MIN. OF TRANSPORT V. CDN. GEN. INS. Laskin J. [1972] S.C.R.
242



MIN. DES TRANSPORTS C. CDN. GEN. INS. Le Juge Laskin

A. Well, the point is that it had never come up for
discussion and I think that any parent would
probably discourage the use of other people having
the car, but I would assume that this decision had
been a decision that had been left to him on this
assumption that he was able to make the right de-
cision, but it hadn't been discussed previously.

In my opinion, the trial judge was justified in
finding on the evidence that Mills was driving
with the lessee's consent when his friend Daniel
Cohoe, without surrendering possession of the
car, let him drive while sitting beside him. The
contrary finding by the Ontario Court of Appeal
appears to rest in part on the fact that Fred
Cohoe had never directed his mind to the ques-
tion of strangers driving. This cannot alter the
effect of his evidence that he fully entrusted his
son with the car. In the circumstances, proof of
negative consideration of driving by strangers
would be required to erase the effect of the
father's evidence rather than demanding that it
be supplemented by further evidence that the
father had considered the matter and had not ex-
pressed any objection.

I need not decide how far the trust reposed in
the son carries. It is enough to say, in the present
case, that it carried far enough to permit him
under the discretion left to him to allow a close
friend to drive while he sat beside him. Indeed,
the evidence supports the inference that subject to
the convenience of other members of the family,
and to the ultimate control of the father, the son
was as unrestricted as his father when in pos-
session of the car.

I would allow the appeal, set aside the judg-
ment in appeal and restore the judgment at trial.
The appellant is entitled to costs throughout.

Appeal dismissed with costs; SPENCE and
LASKIN JJ. dissenting.

Solicitors for the plaintiff, appellant: Poole,
Bell & Porter, London.

Solicitors for the defendant, respondent: Mit-
chell, Hockin & Dawson, London.

94057-41

R. Bien, c'est que nous n'avons jamais eu l'occasion
de discuter cette question et je crois que tous les
parents d6courageraient probablement l'usage de la
voiture par d'autres personnes, mais je suppose
qu'il s'agit ici d'une question qui avait 6t6 laiss6e A
sa discr6tion en presumant qu'il 6tait en mesure de
prendre la bonne d6cision, mais nous n'en avions
jamais discut6.

A mon avis, le juge de premibre instance 6tait
fond6 h conclure, eu 6gard h la preuve, que Mills
conduisait avec le consentement de la locataire
quand son ami Daniel Cohoe, sans c6der la
possession de la voiture, 1'a laiss6 conduire tout
en restant assis A ses c6t6s. La conclusion con-
traire de la Cour d'appel de l'Ontario semble
bas6e en partie sur le fait que Fred Cohoe ne
s'6tait jamais arr8t6 A la question de laisser des
6trangers au volant. Ceci ne peut changer I'effet
de son t6moignage selon lequel il confiait la voi-
ture A la garde entibre de son fils. Dans les cir-
constances, il faudrait prouver que la conduite par
des 6trangers a fait l'objet d'une consid6ration
n6gative pour annuler l'effet du t6moignage du
pare plut6t que demander qu'il soit compl6t6 par
un preuve additionnelle que le phre avait con-
sid6r6 la question et n'avait soulev6 aucune
objection.

Je n'ai pas A d6cider l'6tendue de la confiance
qui reposait sur le fils. Dans la pr6sente affaire,
il suffit de dire que cette confiance allait assez
loin pour qu'il puisse, de par la discr6tion qui lui
6tait laissde, permettre A un ami intime de con-
duire en restant assis h ses c6t6s. En fait, la
preuve nous autorise A d6duire que, sous r6serve
de I'usage que pouvaient en faire les autres mem-
bres de la famille et de la surveillance ultime de
son pare, le fils 6tait aussi libre que son pare
lorsqu'il avait la voiture en sa possession.

Je suis d'avis d'accueillir I'appel, d'infirmer
l'arrt de la Cour d'appel et de r6tablir le juge-
ment de premiere instance. L'appelant a droit i
ses d6pens dans toutes les Cours.

Appel rejetd avec ddpens; les JUGES SPENCE
et LASKIN tant dissidents.

Procureurs du demandeur, appelant: Poole,
Bell & Porter, London.

Procureurs de la ddfenderesse, intimde: Mit-
chell, Hockin & Dawson, London.
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Nancy Ann Hood (Plaintiff) Appellant;

and

John Russell Hood (Defendant) Respondent.

1971: May 10, 11; 1971: June 28.

Present: Martland, Judson, Ritchie, Hall and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Husband and wife-Alimony action dismissed-
Husband refusing wife's subsequent offer to resume
cohabitation-Second alimony action brought-
Allegation that husband's refusal constituted de-
sertion-Husband having valid reasons for refusing
to accept offer.

The appellant left the matrimonial home and on
the following day laid a charge of assault against
her husband. Shortly thereafter she commenced
proceedings against him, alleging cruelty on his part.
The pleadings were subsequently amended to allege
desertion by the husband. The action was dismissed,
the trial judge finding that the disruptive attitude of
the appellant throughout the period of cohabitation
was planned and deliberate, that she had left the
matrimonial home, that there was no desertion by
the husband, and that the charge of assault had been
laid for the purpose of founding a cause of action
for alimony.

Prior to that trial the appellant, through her
solicitor, made overtures about reconciliation, which
were futile. A further offer of reconciliation, made
while an appeal from the trial judgment was pending,
also failed. The appeal was dismissed and a few days
later the appellant withdrew the charge of assault.
Later in the same month the appellant wrote to her
husband, offering to resume cohabitation. The hus-
band refused.

The appellant then sued her husband a second
time. She alleged that his refusal to resume co-
habitation constituted desertion, which entitled her
to live separate and apart from him, and to receive
alimony from him. This action was successful, but,
on appeal, the judgment at trial was reversed. The
wife appealed to this Court.

Held (Hall and Laskin JJ. dissenting): The appeal
should be dismissed.

Per Martland, Judson and Ritchie JJ.: The im-
portant fact was that a judicial finding, as between

Nancy Ann Hood (Demanderesse) Appelante;

et

John Russell Hood (Difendeur) Intimd.

1971: les 10 et 11 mai; 1971: le 28 juin.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Mari et femme-Rejet d'une action pour pension
alimentaire-Le mari refuse l'offre de l'pouse de
reprendre la cohabitation-Seconde action pour pen-
sion alimentaire institude-Alligation que le refus
du mari constitue un abandon-Raisons valables de
refuser l'ofre.

L'appelante a quitt6 le foyer matrimonial et le
lendemain, elle portait une accusation de voies de
fait contre son mari. Peu de temps apris, elle a
engag6 des proc6dures contre lui, pour excis et
s6vices. Elle a par la suite modifi6 sa demande et
all6gu6 que son mari l'avait abandonn6e. Cette
action a 6t6 rejet6e, le juge de premibre instance
ayant conclu que 1'attitude perturbatrice de l'ap-
pelante durant toute la p6riode de cohabitation 6tait
voulue et d6lib6rbe, qu'elle avait quitt6 le foyer
matrimonial, que le mari n'avait pas abandonn6 son
6pouse et que l'accusation de voies de fait avait 6t6
port6e en vue de fonder la demande alimentaire.

Avant le procks, l'appelante avait, par l'interm6-
diaire de son avocat, fait des ouvertures de r6con-
ciliation qui sont demeur6es vaines. Alors que l'appel
6tait pendant, d'autres ouvertures de r~conciliation
ont 6t6 rejeties. L'appel a 6t6 rejet6 et quelques
jours plus tard, I'appelante a retir6 son accusation
de voies de fait. Un peu plus tard, le m8me mois,
I'appelante a 6crit h son mar qu'elle 6tait dispos6e
A reprendre la cohabitation. Le mari a refus6.

L'appelante a alors intent6 une seconde action
contre son mari. Elle a all6gu6 que le refus de celui-
ci de reprendre la cohabitation constituait un aban-
don, ce qui lui donnait le droit de vivre s6par6e de
lui et de recevoir une pension alimentaire. Cette
action a 6t6 accueillie, mais le jugement de premibre
instance a 6t6 infirm6 en appel. L'6pouse a appel6 i
cette Cour.

Arrdt: L'appel doit 8tre rejet6, les Juges Hall et
Laskin 6tant dissidents.

Les Juges Martland, Judson et Ritchie: Ce qui
importe, c'est qu'une d6cision judiciaire a 6t6 rendue
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the parties, had been made. The trial judge in the
earlier action had dismissed the appellant's allega-
tions of cruelty and desertion, and found that she
had deserted her husband. That judgment was
affirmed by the Court of Appeal. The appellant's
letter to her husband was written only 18 days later.

Under these circumstances, the respondent had
ample grounds for refusing to accept the offer con-
tained in that letter. The trial judge thought the
offer was genuine. But that did not conclude the
matter. The respondent had good reason, in the light
of his past experience with the appellant, to doubt
that it was genuine. In any event, genuine or not, he
had valid reason for refusing to accept her offer to
resume cohabitation. His refusal did not make him
into a deserter.

Per Hall and Laskin JJ., dissenting: The kernel of
this case lay in the genuineness or sincerity of the
appellant's offer. The trial judge believed the plain-
tiff wife and concluded that her offer to return, with
restitution of conjugal rights, was sincere. The Court
of Appeal's reversal of the findings of the trial judge
rested, ultimately, on that Court's refusal to believe
in the wife's sincerity because of the shadow cast by
the first action. The wife did have a locus poeni-
tentiae; and in the light of the fact that she gave
credited evidence and the husband did not testify,
the Court of Appeal should not have interfered with
the trial judge's assessment and findings.

APPEAL from a judgment of the Court of
Appeal for Ontario, dismissing the plaintiff's
action, and reversing the judgment of Donoghue
J., awarding the plaintiff alimony. Appeal dis-
missed, Hall and Laskin JJ. dissenting.

E. A. Cherniak, for the plaintiff, appellant.

G. D. Findlayson, Q.C., for the defendant,
respondent.

The judgment of Martland, Judson and Ritchie
JJ. was delivered by

MARTLAND J.-This is an appeal from the
unanimous judgment of the Court of Appeal for
Ontario, which allowed the appeal of the present
respondent from a judgment which had declared
that the present appellant was living separate

en ce qui concerne les parties. Dans la premiere
action, le juge de premibre instance a rejet6 les
all6gations d'exchs et s6vices et d'abandon, et a con-
clu que c'est I'appelante qui a abandonn6 son mari.
Ce jugement a 6t6 confirm6 par la Cour d'appel. Ce
n'est que dix-huit jours plus tard que l'appelante a
6crit la lettre A son mari.

Dans les circonstances, l'intim6 avait de bonnes
raisons de refuser l'offre que renfermait la lettre. Le
juge de premibre instance a cru que l'offre 6tait
sinchre. Mais cela ne r6sout pas l'affaire. L'intim6
avait de bonnes raisons, h la lumibre de ses relations
avec l'appelante par le pass6, de douter de la sin-
c6rit6 de celle-ci. De toute fagon, qu'elle ait 6t6 sin-
chre ou non, il avait des raisons valables de refuser
son offre de recommencer h cohabiter. Ce refus ne
vaut pas abandon.

Les Juges Hall et Laskin, dissidents: L'affaire re-
pose essentiellement sur l'existence d'une offre rdelle
et sinchre de la part de l'appelante. Le juge de
premibre instance a cru l'6pouse demanderesse et
a conclu que son offre de revenir et de reprendre la
vie conjugale avec son mari 6tait sinchre. Si la Cour
d'appel a infirm6 les conclusions du juge de premibre
instance c'est, en fin de compte, parce qu'elle a re-
fus6 de croire A la sinc6rit6 de l'6pouse, la premiere
demande rendant cette sinc~rit6 douteuse. L'6pouse
a un locus poenitentiae; 6tant donn6 qu'elle a rendu
un t6moignage auquel on a ajout6 foi et que son
mari n'a pas t6moign6, la Cour d'appel n'aurait pas
dfi modifier la d6cision et les conclusions du juge de
premibre instance.

APPEL d'un jugement de la Cour d'appel de
l'Ontario, rejetant l'action de la demanderesse
et infirmant le jugement du Juge Donoghue, qui
avait accord6 A la demanderesse une pension ali-
mentaire. Appel rejet6, les Juges Hall et Laskin
6tant dissidents.

E. A. Cherniak, pour la demanderesse, appe-
lante.

G. D. Findlayson, c.r., pour le d6fendeur, in-
tim6.

Le jugement des Juges Martland, Judson et
Ritchie a t6 rendu par

LE JUGE MARTLAN-Le pr6sent appel est h
l'encontre d'un arr&t unanime de la Cour d'appel
de l'Ontario accueillant l'appel du pr6sent intim6
d'un jugement o-h il 6tait d6clar6 que la pr6sente
appelante vivait s6par6e de l'intim6 parce que ce
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and apart from the respondent by reason of his
desertion, and was entitled to alimony in the
amount of $750 per month.

The parties were married on November 30,
1963. The appellant was then 43 years of age,
and the respondent 55. There is no issue of the
marriage. The appellant left the matrimonial
home on October 16, 1966. On the following
day she laid a charge of assault against her
husband in the Juvenile and Family Court for
the City of Stratford. On November 1, 1966, she
commenced proceedings in the Supreme Court of
Ontario against the respondent, alleging cruelty
on his part. The pleadings were subsequently
amended to allege desertion by the respondent.

This action came on for trial, and on January
11, 1968, the action was dismissed. The trial
judge found that the disruptive attitude of the
appellant throughout the period of cohabitation
was planned and deliberate, that she had left
the matrimonial home, that there was no deser-
tion by the respondent, and that the charge of
assault had been laid for the purpose of found-
ing a cause of action for alimony.

Prior to that trial the appellant, through her
solicitor, made overtures about reconciliation,
which were futile.

The appellant appealed from the judgment at
trial, but the appeal was dismissed. While the
appeal was pending, her solicitor wrote to the
respondent's solicitor stating:

My client is renewing the offer, and is prepared
unequivocally to resume marital cohabitation with
her husband, forget past differences, and start
afresh.

The respondent's solicitor replied:
My client believes, as surely your client must, that

the marriage is beyond repair and thus there is no
useful purpose to be served in pursuing the matter.

The appeal was dismissed on April 2, 1968.
The appellant withdrew the charge of assault,
which was then pending, a few days later.

The same month, on April 20, the appellant
wrote to the respondent, as follows:

I should like to talk to you about our getting back
together again. I know we have had our differences
in the past but I think we could resume our life

dernier l'avait abandonnde, et qu'elle avait droit
A une pension alimentaire de $750 par mois.

Les parties se sont mari6es le 30 novembre
1963. L'appelante avait alors 43 ans et l'intim6
55. Ils n'ont pas d'enfant. L'appelante a quitt6
le foyer matrimonial le 16 octobre 1966. Le len-
demain, elle portait une accusation de voies de
fait contre son mari devant la Cour de la famille
et des jeunes ddlinquants de la ville de Stratford.
Le ler novembre 1966, elle a engag6 des proc6-
dures contre I'intim6 devant la Cour supreme
de 1'Ontario, pour exchs et sbvices. Elle a par la
suite modifi6 sa demande et alligu6 que l'intim6
l'avait abandonn6e.

La cause a 6t6 entendue et le 11 janvier 1968
l'action a 6t6 rejet6e. Le juge de premiere instance
a conclu que l'attitude perturbatrice de l'appelante
durant toute la p6riode de cohabitation 6tait you-
lue et d6lib6r6e, qu'elle avait quitt6 le foyer ma-
trimonial, que l'intim6 n'avait pas abandonn6 son
6pouse et que 1'accusation de voies de fait avait
6t6 port6e en vue de fonder la demande alimen-
taire.

Avant le procks, I'appelante avait, par l'in-
term6diaire de son avocat, fait des ouvertures de
r6conciliation qui sont demeur6es vaines.

L'appelante a interjet6 appel du jugement de
premidre instance, mais l'appel a 6t rejet6. Pen-
dant que l'appel 6tait pendant, I'avocat de l'appe-
lante a 6crit la lettre suivante l'avocat de l'in-
tim6:

[TRADUCTION] Ma cliente renouvelle son offre;
elle est clairement dispos6e A retourner habiter avec
son mari, A oublier les diff6rends pass6s et A recom-
mencer A neuf.

L'avocat de 1'intim6 a r6pondu:
[TRADUCTION] Mon client croit, tout comme doit

le croire votre cliente, que l'union est bris6e A tout
jamais; il ne sert donc A rien de pousser l'affaire
plus loin.

L'appel a 6t6 rejet6 le 2 avril 1968. Quelques
jours plus tard, I'appelante a retir6 son accusa-
tion de voies de fait, alors pendante.

Le mime mois, le 20 avril, I'appelante 6crivait
la lettre suivante A l'intim6:

[TRADUCTION] J'aimerais te parler au sujet de la
possibilit6 de reprendre notre vie commune. Je sais
que nous avons d6ji eu des diff6rends, mais je crois
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together successfully now that we have been apart
for a while.

At our ages there are many years ahead that we
could enjoy together if we took up our marriage
again. I am willing to come back and try, and I
know we can make a go of it if we both work at it.
I was very sorry that you wouldn't meet with me
last December when I asked my lawyer to speak to
your lawyer so that the trial had to go ahead in
January. I think we could have talked things over
at that time and resumed our married life. It would
really be more rewarding for both of us to have each
other for the rest of our lives. Remember you told
me when I tried so hard to get you to make up after
a quarrel that if I hadn't done it you never would.
You said you just couldn't give in, it was your
nature. Well, I'm trying again and I'd like you to
think about it seriously and to think what we are
both missing by not being together. I will look for-
ward to hearing from you in the meantime.

Love,
Nancy.

The husband wrote on the bottom of the letter,
"No. Thanks just the same", and presumably
returned it to the wife with that notation endorsed
thereon.

On July 15, 1968, the appellant sued her
husband a second time. She alleged that his
refusal to resume cohabitation constituted deser-
tion, which entitled her to live separate and
apart from him, and to receive alimony from him.

The position is, therefore, that, there having
been a judicial finding as between the parties,
confirmed on appeal, on April 2, 1968, that the
respondent had not deserted the appellant, the
appellant now alleged desertion on his part
because of his failure to resume cohabitation with
her, following her letter.

The second action was successful. The relevant
portions of the reasons for judgment, at trial,
are as follows:

After the dismissal of her appeal in the first
action, the plaintiff wrote to her husband on April
20th, 1968, ex. 5.

que nous pourrions recommencer i vivre ensemble
avec succhs, maintenant que nous avons 6t6 s6par6s
quelque temps.

A notre Age, il nous reste encore plusieurs annees
dont nous pourrions jouir ensemble si nous recom-
mencions h vivre sous le mime toit. Je suis prite A
revenir et & essayer et je sais que nous pouvons
r6ussir si nous y mettons tous deux du n6tre. Cela
m'a fait beaucoup de peine que tu aies refus6 de me
voir au mois de d6cembre dernier, lorsque j'ai de-
mand6 A mon avocat de parler au tien, de sorte que
le procks a d6 avoir lieu en janvier. Je crois que
nous aurions pu en discuter A ce moment-la et
reprendre notre vie conjugale. Vraiment, nous
serions tous deux plus heureux si nous passions le
reste de notre vie ensemble. Rappelle-toi ce que tu
m'as dbjh dit, lorsque apris une querelle j'ai tout fait
pour que tu acceptes la r6conciliation, que si je
n'avais pas agi ainsi, tu ne l'aurais jamais fait de
toi-mime. Tu as dit que tu ne pouvais pas c6der, ce
n'6tait pas dans ta nature. Eh bien, j'essaie encore
et j'aimerais que tu y penses sirieusement et aussi
A ce que nous manquons tous deux en n'6tant pas
ensemble. J'attends ta r6ponse avec impatience.

Affectueusement,
Nancy.

Au bas de la lettre, le mari 6crit: "Non. Merci
quand mime", et il est h pr6sumer qu'il a renvoy6
la lettre ainsi annotbe a son 6pouse.

Le 15 juillet 1968, l'appelante a intent6 une
seconde action contre son mari. Elle all6guait que
le refus de celui-ci de reprendre la cohabitation
constituait un abandon, ce qui lui donnait le
droit de vivre s6par6e de lui et de recevoir une
pension alimentaire.

La situation est donc qu'aprbs une d6cision
judiciaire qui d6termine les rapports juridiques
entre les parties, d6cision confirm6e en appel le
2 avril 1968 et portant que l'intim6 n'avait pas
abandonn6 son 6pouse, I'appelante allbgue main-
tenant que l'intim6 l'a abandonn6e parce qu'il
n'avait pas recommenc6 A habiter avcc elle A la
suite de la lettre qu'elle lui avait adressde.

La seconde action a 6t6 accueillie. Les pas-
sages pertinents des motifs du jugement de pre-
midre instance sont les suivants:

[mAnuCTION] Aprbs le rejet de son appel dans la
premibre action, la demanderesse a 6crit i son mari
le 20 avril 1968, pibce 5.
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As much of the dispute in this action concerns
whether the plaintiff made a real offer to resume co-
habitation and her good faith in this respect, it is
important to peruse this letter carefully. As I read
it, it is conciliatory in tone, affectionate to a degree
appropriate to mature persons, apologetic without
being abject, constructive and clearly sets out that
the plaintiff wishes to resume cohabitation with the
defendant. The defendant returned this letter to the
plaintiff with this answer written upon it above his
initials "No. Thanks just the same."

The plaintiff stated that after this letter of April
20th, 1968, she wrote little notes to the defendant re-
calling the good times of their marriage. The de-
fendant neither denied these notes nor produced or
explained them. I can only infer that they did not
help his case. She says further that in the winter of
1969 she met her husband by chance and he refused
to talk to her.

I formed a favourable impression of the plaintiff.
She gave her evidence in a forthright and direct way.
In his cross-examination Mr. Isbister put it to her
that she had set her cap for the defendant at a time
when he was separated from his first wife. She met
this suggestion candidly saying that it was true to a
degree but that she felt sure that he was likewise
interested in her. Further, when questioned as to
whether she really wanted to return to the defendant
she said she was willing to return during the first
trial and the appeal, but she was not so sure now.
She said that as a condition of returning she would
expect the defendant to be kind to her. The plain-
tiff made these answers with honesty and candour. I
did not then or on deep reflection since take these
answers to mean that she had changed her mind
about wanting to return to her husband, but rather
that because he had so curtly rejected all her ad-
vances, she was beginning to lose hope that he would
ever be kind to her if she did return. In my view, the
plaintiff had adequate grounds for any misgivings
she might have expressed at trial about returning to
her husband. It was he who first brought solicitors
into the breach if there were one. His adamant re-
fusals to talk to her remained unexplained.

The judgment. at trial was reversed on appeal.
In the reasons for judgment, reference was. made

Comme une bonne partie du pr6sent litige porte
sur la question de savoir si la demanderesse a
rbellement offert de reprendre la cohabitation et si
elle 6tait de bonne foi & cet 6gard, il importe
d'examiner cette lettre avec soin. Selon moi, la
demanderesse a r6dig6 cette lettre dans un esprit de
conciliation, et le ton affectueux dont elle se sert
sied A une personne s&rieuse; elle y fait des excuses
sans aller jusqu'A l'abaissement, il s'agit d'un geste
positif par lequel elle manifeste clairement son d6sir
de recommencer A habiter avec le d6fendeur. Celui-
ci a renvoy6 la lettre A la demanderesse, apres
avoir inscrit au-dessus de ses initiales: <Non. Merci
quand mime.D

La demanderesse affirme qu'aprbs cette lettre du
20 avril 1968, elle a 6crit de petites notes au d6-
fendeur, lui rappelant les bons moments de leur vie
matrimoniale. Le d6fendeur n'a pas ni6 I'existence
de ces notes, il ne les a pas produites ni expliqu6es.
Je puis seulement d6duire qu'elles ne favorisaient
pas sa cause. La demanderesse dit 6galement qu'au
cours de l'hiver de 1969, elle a rencontr6 son mari
par hasard et qu'il a refus6 de lui parler.

La demanderesse m'a favorablement impressionne.
Elle a t6moign6 de fagon franche et directe. Au cours
du contre-interrogatoire, M. Isbister a exprim6 l'avis
qu'elle avait entrepris la conquite du d6fendeur
alors qu'il 6tait s6par6 de sa premiere 6pouse. C'est
avec franchise qu'elle a rdpondu A cela en disant que
c'6tait vrai dans une certaine mesure mais qu'elle
6tait sfire qu'il s'int6ressait 6galement A elle. De plus,
lorsqu'on lui a demand6 si elle voulait vraiment re-
venir au d6fendeur, elle a dit qu'elle avait 6t6 prite
A lui revenir au cours du premier procks et de l'appel,
mais qu'elle n'en 6tait plus certaine. Elle a dit qu'elle
retournerait si le d6fendeur se montrait bon envers
elle. C'est en toute honn~tet6 et avec franchise que
la demanderesse a fait ces r6ponses. Ni A ce moment-
IA ni depuis, en y r6fl6chissant bien, je n'ai con-
sid6r6 que ces r6ponses laissaient entendre qu'elle
avait chang6 d'id6e et qu'elle ne voulait plus revenir
A son mari, mais plut6t que, parce qu'il avait re-
pouss6 toutes ses avances de fagon aussi shche, elle
commengait A perdre espoir, doutant de sa bont6
envers elle si jamais elle lui revenait. A mon avis, la
demanderesse avait des motifs suffisants de craintes,
si elle dicidait de revenir i son mari, craintes
qu'elle a pu exprimer au procks. C'est lui qui le
premier a me16 les avocats A cette rupture, s'il y en
a bien eu une. Son refus p6remptoire.de lui parler
est demeur6 inexpliqu6.

Le jugement.de-premibre instance a 6t0 infirm6
en appel. Dans les motifs de jugement,.il est fait
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to the case of H. v. H.1, and to the necessity, in
the circumstances of this case, for the appellant
to establish that the respondent was living apart
from her:

1. without sufficient cause; and
2. under circumstances which. would entitle
her, by the law of England, to a decree of
restitution of conjugal rights.

The Court of Appeal did not place the same
interpretation on the letter as had the trial judge:

Having regard to all of the circumstances at the time
at which it was written, my brothers and I find it
difficult to detect any tone of conciliation in the
letter; we discern no feeling of affection; and, while
it may be constructive, it does not, in our view,
contain an express statement by the plaintiff that she
truly wished to resume cohabitation.

In assessing the respondent's sincerity as reflected
only in that letter, it must be borne in mind that Mr.
Justice Moorhouse had found that her attitude which
resulted in the break up of the home was planned
and deliberate on her part, that she had threatened
to harm her husband financially and in his standing
in the community, and that she did not wish to live
with him; and at the time of the second trial, she gave
a clear indication that she did not wish to return to
him.

The Court of Appeal was also of the opinion
that the appellant, by her conduct, was disentitled
to alimony:

There is another reason why the respondent was
not entitled to succeed in her action. As it seems to
me, she was guilty of sufficiently grave and weighty
misconduct as to disentitle her to alimony. I have in
mind her boasts as to causing harm to the appellant,
her unwarranted allegation of cruelty, her invalid
charge against him for assault, and, lastly, the fact
that at no time, not even in the letter, ex. 5, did she
express regret for her prior misconduct or promise
improvement. We agree, therefore, that the appellant
had good and sufficient reason to refuse the invita-
tion to negotiate the matter and that the circum-
stances thus are quite different from those which
confronted the Court in Dowcett v. Dowcett, [1948]
O.W.N. 685.

mention de la cause H. v. H.1, et de la nicessit6
pour l'appelante, dans les circonstances particu-
libres de 1'espice, d'6tablir que l'intim6 vivait s6-
par6 d'elle:

1. sans motif suffisant; et
2. dans des circonstances qui permettraient A

celle-ci, en vertu du droit d'Angleterre, d'obtenir
une ordonnance de reprise des relations conju-
gales.

La Cour d'appel n'a pas interpr6t6 la lettre de
la m~me fagon que le juge de premibre instance:
[TRADUCTION] Eu 6gard ± I'ensemble des circons-
tances au moment oh la lettre a 6t6 6crite, mes
coll~gues et moi-m~me y d6celons difficilement un
esprit de conciliation; nous n'y discernons aucun
sentiment d'affection; mime s'il se peut que ce soit
un geste positif, h notre avis, la demanderesse ne
d6clare nulle part de fagon expresse qu'elle est
rdellement pr&te A reprendre la cohabitation.

En appr6ciant la sinc6rit6 de l'intimbe uniquement
d'apris la lettre, il faut avoir A l'esprit que le Juge
Moorhouse a conclu que son attitude, qui a amend
la rupture, 6tait voulue et d6lib6rde, que l'intim6e
avait menac6 son mari de lui nuire financibrement
et de porter atteinte h sa r6putation dans leur collec-
tivit6 et qu'elle ne voulait pas vivre avec lui; au
moment du second procks, elle a clairement fait
savoir qu'elle ne voulait pas lui revenir.

La Cour d'appel est 6galement d'avis que l'ap-
pelante, A cause de sa conduite, n'avait pas droit
A une pension alimentaire:

[TRADUCTION] Il existe une autre raison pour
laquelle Faction de l'intim6e devait 6chouer. Selon
moi, sa mauvaise conduite 6tait suffisamment grave
et importante pour qu'elle n'ait pas droit A une pen-
sion alimentaire. Je pense h sa menace de nuire h
l'appelant, son all6gation non fond6e d'exchs et
s6vices, son accusation non valable de voies de fait,
et enfin le fait qu'elle n'a jamais, mme pas dans la
lettre, pi~ce 5, regrett6 sa mauvaise conduite an-
tirieure, ni promis de s'am6liorer. Par consequent,
nous croyons que l'appelant avait des raisons vala-
bles et suffisantes de refuser de discuter de l'affaire
et que les circonstances sont ainsi trbs diffbrentes de
celles qui ont' 6t port6es A la connaissance de la
Cour dans Dowcett v. Dowcett [1948] O.W.N. 685.

[[1944] O.R. 438.2 [1944] O.R. 438.
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It is my opinion that the Court of Appeal
reached the correct conclusion. The Court gave
careful attention to the effect of the first proceed-
ings by the appellant against the respondent. A
transcript of the evidence in the earlier trial was
in evidence before the learned trial judge in the
second action, but he makes no mention of the
findings of the learned trial judge in that action.

The important fact is that a judicial finding,
as between the parties, had been made. The
appellant's allegation of cruelty had been dis-
missed, the allegation of the respondent's deser-
tion of his wife was dismissed, and it was found
that she had deserted him. That judgment was
affirmed by the Court of Appeal. The letter, upon
which so much reliance was placed by the learned
trial judge in the present case, was written by
the appellant only 18 days later.

In my opinion, under these circumstances, the
respondent had ample grounds for refusing to
accept the offer contained in that letter. The
learned trial judge thought the offer was genuine.
But that does not conclude the matter. The
respondent had good reason, in the light of his
past experience with the appellant, to doubt that
it was genuine. In any event, genuine or not, he
had valid reasons for refusing to accept her offer
to resume cohabitation. His refusal did not, on
the facts of this case, make him into a deserter.

For these reasons, I would dismiss this appeal,
with costs.

The judgment of Hall and Laskin JJ. was
delivered by

LASKIN J. (dissenting)-This appeal arises out
of an alimony action, the second brought by the
appellant wife against her husband. The first was
dismissed by Moorhouse J. on January 11, 1968,
with strong findings of fact against the wife, and
an appeal by the wife failed on April 2, 1968.
The second action was begun on July 15, 1968,
and succeeded after trial on December 10, 1969,
before Donohue J. who delivered reasons on Jan-
uary 6, 1970. His finding of fact in favour of

A mon avis, la Cour d'appel est arriv6e h la
bonne conclusion. La Cour a soigneusement 6tu-
di6 l'effet de la premibre action de l'appelante
contre l'intim6. La transcription des t6moignages
entendus lors du premier procks a 6t6 d6pos6e
devant le savant juge de premiere instance lors
de la seconde action, mais ce dernier ne fait pas
mention des conclusions du savant juge de pre-
mibre instance dans cette action-lA.

Ce qui importe, c'est qu'une d6cision judiciaire
a 6t6 rendue, en ce qui concerne les parties, l'une
par rapport A l'autre. L'all6gation d'excis et s6-
vices formul6e par 1'appelante a t rejet6e et son
all6gation d'abandon a aussi &6t rejet6e, la con-
clusion 6tant que c'est I'appelante qui a aban-
donn6 son mari. Ce jugement a 6t6 confirm6 par
la Cour d'appel. Ce n'est que 18 jours plus tard
que I'appelante a 6crit la lettre sur laquelle s'est
en grande partie fond6 le savant juge de premibre
instance dans la pr6sente cause.

Dans ces circonstances, l'intim6 avait A mon
avis de bonnes raisons de refuser l'offre que ren-
fermait la lettre. Le savant juge de premiere ins-
tance croit que l'offre est sinchre. Mais cela ne
r6sout pas l'affaire. L'intim6 avait de bonnes rai-
sons, A la lumibre de ses relations avec l'appelante
par le pass6, de douter de la sinc6rit6 de celle-ci.
De toute fagon, qu'elle ait 6t6 sinchre ou non, il
avait des raisons valables de refuser son offre de
recommencer a cohabiter. Compte tenu des faits
particuliers de l'espice, ce refus ne vaut pas
abandon.

Pour ces motifs, je suis d'avis de rejeter 1'appel
avec d6pens.

Le jugement des Juges Hall et Laskin a 6t6
rendu par

LE JUGE LASKIN (dissident)-L'appel d6coule
d'une demande en paiement de pension alimen-
taire, la seconde form6e par 1'6pouse appelante
contre son mari. La premibre action a 6t6 rejetde,
le 11 janvier 1968, par le Juge Moorhouse dont
les conclusions de fait 6taient fortement contre
l'6pouse; I'appel interjet6 par cette dernibre a 6t6
rejet6 le 2 avril 1968. La seconde demande a 6t6
form6e le 15 juillet 1968; elle a 6t6 accueillie
apres avoir t entendue le 10 d6cembre 1969
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the wife on the crucial issue whether she was
sincere in her desire to resume cohabitation, with
restitution to her husband of conjugal rights, was
reversed by the Ontario Court of Appeal on June
24, 1970. The case is now here, substantially on
that issue.

A threshhold question for me is the position of
this Court in cases where we are asked to choose
between different findings of fact by the trial
judge and by the provincial Court of Appeal on
the same issue; and especially where, as here,
the determination of that issue determines the
result of the action. Is the preferable position
that this Court should proceed on the view that
it will not interfere with the Court of Appeal's
finding unless satisfied that it is wrong or is the
preferable position that this Court should proceed
on the view that it will not interfere with the
Court of Appeal's finding only if it is satisfied
that the trial judge was wrong.

I realize, of course, that given the jurisdiction
which this Court possesses to interfere with find-
ings of fact below, there can be no invariable
rule; and certainly the Court's exercise of this
jurisdiction has been demonstrated even in "con-
current findings" cases, despite general statements
that it should rarely be done. Formulae of
abstinence and of intervention abound through
the case law, each suited to the particular situa-
tion. It would be rash, however, to see them as
merely result-oriented; they do provide guide
lines, although their reiteration against contrary
results must rob them of trustworthiness. It may
be the better course to assert the jurisdiction to
review facts unequivocally, whenever it is pro-
posed to interefere with findings of fact.

The two approaches to fact review that I have
mentioned, where the trial judge and the Court
of Appeal differ on a factual issue, are exempli-
fied in Demers v. Montreal Steam Laundry

par le Juge Donohue qui a rendu jugement le 6
janvier 1970. La Cour d'appel de l'Ontario a infir-
m6, le 24 juin 1970, la conclusion de fait du Juge
Donohue en faveur de l'6pouse, sur la question
cruciale de savoir si celle-ci d6sirait sinchrement
reprendre la cohabitation et les relations conju-
gales avec son mari. Cette Cour est maintenant
saisie de l'affaire, et principalement de cette
question.

Ce qu'il faut d6terminer avant autre chose, h
mon avis, c'est la position de cette Cour lorsqu'on
lui demande d'opter entre les conclusions de fait
diff6rentes du juge de premibre instance et de la
Cour d'appel provinciale sur le m8me point et en
particulier lorsque, comme en l'esp~ce, la d6cision
de ce point d6termine le sort de la demande. Est-il
prbfdrable que cette Cour adopte l'attitude de ne
modifier la conclusion de la Cour d'appel que si
elle est convaincue que cette conclusion est erro-
n6e ou est-il pr6f6rable qu'elle d6cide de ne pas
modifier la conclusion de la Cour d'appel dans
les seuls cas oii elle est convaincue que le juge
de premiere instance a commis une erreur?

tvidemment, je me rends compte, 6tant don-
n6 la comp6tence de cette Cour pour modifier les
conclusions de fait des cours d'instance inf6rieure,
qu'il ne peut y avoir de rbgle absolue; il est cer-
tain que la Cour a exerc6 cette comp6tence m8me
dans des cas de iconclusions concordantes>, bien
qu'on ait d6clar6 de fagon g6ndrale qu'elle ne de-
vrait le faire que trbs rarement. Le droit jurispru-
dentiel renferme de nombreuses formules d'abs-
tention et d'intervention, chacune adapt6e A une
situation particulibre. Toutefois, il serait 16m6-
raire de les consid6rer comme 6tant simplement
ax6es sur les r6sultats; elles fournissent des cri-
thres, bien que leur emploi r6itbr6 avec des r6sul-
tats contraires leur enl6ve n6cessairement de la
valeur. II vaut peut-6tre mieux exercer sans
6quivoque cette comp6tence pour revoir les faits
d~s qu'il s'agit de modifier des conclusions de
fait.

Les deux fagons d'aborder l'examen des faits,
que j'ai mentionnies, dans les cas oi le juge de
premibre instance et la Cour d'appel ont une opi-
nion divergente sur une question de fait, sont illus-

[1972] R.C.S. Le luge Laskin 251HOOD C. HOOD



252 HOOD V. HOOD Laskin J. [19721 S.C.R.

Co. 2 and in Palsky v. Humphrey3. In Demers,
Taschereau J., for the Court, put the matter as
follows (at p. 538):

... it is settled law upon which we have often
acted here, that where a judgment upon facts has
been rendered by a court of first instance, and a first
court of appeal has reversed that judgment, a
second court of appeal should interfere with the
judgment on the first appeal, only if clearly satisfied
that it is erroneous.

(I note the reference to "settled law", which, in
my opinion, overstates the situation because we
are dealing merely with the practice of the Court
in exercising an admitted jurisdiction.) In the
Palsky case, Spence J., for the Court, said this
(at p. 583):
I accept the propositions put by counsel for the
appellants in this Court that [the trial judge's] finding
should not be reversed unless the inferences which
he drew were clearly wrong or that he acted on some
incorrect principle of law.

There are cases in which a trial judge's find-
ings of fact have been restored by this Court
without dwelling on guiding rules, but simply on
review of the facts: see, for example, Hayes v.
Day4 ; Massicotte v. Les Commissaires d'Ecoles
d'Outremont5 . In others, the Palsky view, if I
may so term it, has been justified in terms of
the credibility given by the trial judge to the
witnesses: see Granger v. Brydon-Jack6, per
Brodeur J. at p. 500. Indeed, it has also been
said that where credibility is not involved in the
first tribunal's findings, this Court must be satis-
fied that the provincial appellate Court is wrong
before interfering with its contrary view of facts:
see Duthoit v. Province of Manitoba7 , at p. 132.
Nor has the Demers view been without its subse-
quent supporters: see Annable v. Coventry8, per
Anglin J., at p. 588.

2(1897), 27 S.C.R. 537.
. [1964] S.C.R. 580.

(1908), 41 S.C.R. 134.
5 [1969] S.C.R. 521.
* (1919), 58 -S.C.R. 491.
7 [1967] S.C.R. 128.
* (1912), 46 S.C.R. 573.

trees dans Demers c. Montreal Steam Laundry
Co. 2 et dans Palsky c. Humphrey3 . Dans l'arrt
Demers, le Juge Taschereau a, au nom de la
Cour, expos6 la question en ces termes (p. 538):
[TRADUCTION] C'est un principe juridique 6tabli
sur lequel nous nous sommes souvent fond6s en
cette Cour que lorsqu'une cour de premiere instance
a rendu jugement sur des faits et qu'une cour d'ap-
pel a infirm6 ce jugement, la seconde cour d'appel
ne devrait modifier le jugement rendu dans le
premier appel que si elle est absolument convaincue
que ce jugement est erron6.
(Je note I'expression <principe juridique 6tabli>
qui, A mon avis, exagbre la situation, parce qu'il
s'agit simplement de la pratique de la cour dans
I'exercice d'une comptence reconnue.) Dans
l'arrit Palsky, le Juge Spence a affirm6 ce qui suit,
au nom de la Cour (p. 583):
[TRADUCTION] J'accepte les principes que l'avocat
des appelants a 6nonc6s en cette Cour, savoir que
la conclusion (du juge de premiere instance) ne
devrait 8tre infirm6e que si les d6ductions qu'il a
tir6es sont clairement erron6es ou s'il s'est fond6
sur un principe juridique inexact.

Cette Cour a parfois r6tabli les conclusions de
fait d'un juge de premibre instance sans s'arr~ter
A des principes directeurs, mais simplement aprbs
une revue des faits: voir, par exemple, Hayes c.
Day4 ; Massicotte c. Les Commissaires d'Ecoles
d'Outremont5 . Dans d'autres causes, on a justifi6
le point de vue Palsky, si je peux ainsi l'appeler,
en se fondant sur la cr6dibilit6 accord6e aux t6-
moins par le juge de premiere instance: voir
Granger c. Brydon-Jack6, par le Juge Brodeur,
p. 500. De fait, on a 6galement dit que lorsque la
cr6dibilit6 n'est pas en cause dans les conclusions
du tribunal de preminre instance, cette Cour doit
6tre convaincue que la cour d'appel provinciale a
commis une erreur avant de modifier l'opinion
contraire de celle-ci sur les faits: voir Duthoit c.
Province of Manitoba7 , p. 132. Le point de vue
exprim6 dans I'arrlt Demers a 6galement t6
repris par la suite: voir Annable c. Coventry8 ,
par le Juge Anglin, p. 588.

2 (1897), 27 R.C.S. 537.
3 [1964] R.C.S. 580.
A (1908), 41 R.C.S. 134.
5 [1969] R.C.S. 521.
* (1919), 58 R.C.S. 491.

[1967] R.C.S. 128.
a (1912), 46 R.C.S. 573.
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Overall, on my reading of the cases that have
in recent years come before this Court, it has
leaned in favour of the rule that carries sup-
port for the findings of the trial judge unless he
was clearly wrong. Considerable influence to this
end has been wielded by the judgments of the
House of Lords in Powell v. Streatham Manor
Nursing Home9 , and in Watt or Thomas v.
Thomas"o. Illustrative are the judgments of this
Court in Prudential Insurance Co. Ltd. v.
Forseth 11, Maze v. Empson 12, and in Vinnal v.
The Queen 13. None the less, the other view has
also been recently affirmed, as in Dorval v.
Bouvier 14, although not without dissent.

The two views are simply generalities and, as
such, they do not appear to depend on any par-
ticular case classifications. The application of the
one or the other reflects attitudes that influence
judgment. Reducing their application to rules is
impossible, because each of them is qualified in a
way which permits opposite results to be reached
by judges who proceed from a common standard.
As good an illustration as I have been able to
find is Little v. Little 5 where, in a matrimonial
case, this Court divided three to two in restoring
the trial judge's finding of fact, although all mem-
bers of the Court avowed support for the view
(emphasized in Watt or Thomas v. Thomas,
supra, as especially appropriate to matrimonial
cases) that the trial judge's findings, based on
his advantage of hearing and observing witnesses,
should not be interfered with unless they are
clearly wrong.

This short canvass leaves me with no sense of
accomplishment, other than to encourage me in
my view that. on factual issues the proper start-
ing point, even in this Court, is deference to a
trial judge's findings. That being said, it remains
a mere homily, from which each judge can pro-

* [1935] A.C. 243.
"[1947] A.C. 484.
n [1960] S.C.R. 210.
"[1964] S.C.R. 576.
-[1970] S.C.R. 502.

[1968] S.C.R. 288.
- [1958] S.C.R. 566.

Somme toute, d'aprbs la lecture que j'ai faite
des causes dont cette Cour a 6t6 saisie ces derni6-
res ann6es, la rigle que les conclusions du juge
de premibre instance doivent pr6valoir sauf s'il a
nettement commis une erreur I'emporte. Les juge-
ments de la Chambre des Lords dans Powell v.
Streatham Manor Nursing Home9 et dans Watt
or Thomas v. Thomaso ont exerc6 une influence
consid6rable A cet 6gard. On le voit dans les juge-
ments de cette Cour dans Prudential Insurance
Co. Ltd. c. Forseth", Maze c. Empsonl2, et
Vinnal c. La Reine"s. N6anmoins, l'autre point de
vue a 6galement 6t6 afflirm6 r6cemment, notam-
ment dans I'affaire Dorval c. Bouvier 4 , mais non
sans dissidence.

Ces deux points de vue sont simplement des
g6n6ralit6s et, par cons6quent, ils ne paraissent
pas d6pendre d'une classification particulibre des
causes. L'application de l'un ou de l'autre est le
reflet d'attitudes qui influent sur le jugement. Il est
impossible de r6duire leur application & des rbgles,
'un et l'autre 6tant limit6s, de fagon h permettre
aux juges d'aboutir A des r6sultats oppos6s h
partir d'une norme commune. Le meilleur exem-
ple que j'aie pu trouver est l'arrit Little c. Little 5,
une cause en matibre de mariage oil cette Cour
6tait divis6e, trois contre deux, quant au r6tablis-
sement de la conclusion de fait du juge de pre-
mibre instance, mime si tous les membres de la
Cour ont admis souscrire A l'opinion (reconnue
dans Watt or Thomas v. Thomas, pr6cit6, comme
6tant particulibrement appropri6e dans les causes
en matibre de mariage) que les conclusions du
juge de premibre instance, qui a eu l'avantage
d'entendre et d'observer les t6moins, ne devraient
pas 8tre modifi6es A moins d'8tre clairement
erronees.

Cette brbve revue ne m'a rien apport6, si ce
n'est qu'elle me renforce dans mon opinion qu'en
ce qui concerne les questions de fait, il convient,
m~me en cette Cour, de d6fbrer d'abord aux con-
clusions du juge de premibre instance. Cela dit,
elle ne constitue qu'un simple expos6, un point de

* [19351 A.C. 243.
20 [1947] A.C. 484.
21 [1960] R.C.S. 210.
"[1964] R.C.S. 576.
"[1970] R.C.S. 502.
"[1968] R.C.S. 288.
-- [1958] R.C.S. 566.
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ceed in his assessment of the appeal as he sees
fit. Whatever sense of restraint flows from the
starting point is too individual a matter to be
susceptible of a generalized rule that would be of
any help. The exercise becomes, if anything,
circular.

Having declared my approach as above stated,
I turn, first, to the findings at trial in the present
case and then to the contrary findings of the
Court of Appeal. In order for the wife to claim
alimony, following her first unsuccessful action,
she was obliged to prove that she wished sincerely
to return to her husband, from whom she had
separated (wrongly as was found in the first
action), and to receive and to restore conjugal
rights, and that he had wrongly refused such a
reconciliation. The wife alone gave evidence in
the second action and it is clear that the defend-
ant husband was unwilling to have her return.

A deserting wife's right to reinstate herself, so
to speak, as consort of her husband is not dis-
puted. If he wrongly refuses to take her back, he
must suffer the consequence of liability for
alimony. In a case like the present one, where
there has previously been an adjudication adverse
to the wife, it is understandable that her sincerity
in wishing to return and to offer and resume
conjugal rights and duties should be carefully
assessed. That assessment, in my view, ought
not, however, to descend to the point where she
is robbed of dignity and reduced to abjectness. I
may observe that the discord between the spouses
in this case did not involve marital infidelity or
any element of public disrepute on the wife's
part.

The record in the first alimony action was put
before Donohue J. in the present case. He also
had before him a letter of April 20, 1968, written
by the wife to the husband a few weeks after
the dismissal of her appeal in the first action, in
which she asked for a reconciliation. She had
sought reconciliation through her solicitors after
the trial judgment in the first action but had been
rebuffed. There was outstanding at the time, and
it remained outstanding until after the appeal

d6part pour chaque juge dans l'examen de l'appel
comme il l'entend. Quant aux limites qu'il faut
s'imposer aprbs avoir adopt6 le point de d6part,
c'est lh une question trop particulibre pour pou-
voir etre formul6e en une rkgle g6ndrale de quel-
que utilit6. On risque ainsi de tomber dans un
cercle vicieux.

Ayant expos6 la fagon dont j'aborde le pro-
blsme, j'examinerai d'abord les conclusions for-
mul6es en premibre instance dans le cas qui nous
occupe, puis les conclusions contraires de la Cour
d'appel. Pour r6clamer une pension alimentaire
apris avoir 6chou6 dans sa premiere demande,
I'6pouse devait prouver d'une part qu'elle d6-
sirait sinchrement revenir A son mari dont elle
s'6tait s6par6e (A tort, comme il a 6 d6cid6 dans
la premibre demande) et reprendre avec son mari
les relations conjugales, et d'autre part, que son
mari avait refus6 A tort cette r6conciliation. Seule
I'6pouse a timoign6 lors de la seconde demande
et il est clair que le mari d6fendeur ne voulait pas
qu'elle lui revienne.

Le droit d'une femme qui a abandonn6 le foyer
conjugal de se r6int6grer dans son r6le d'6pouse,
pour ainsi dire, n'est pas contest6. Si le mari
refuse A tort de la reprendre, il doit en subir les
cons6quences et lui payer une pension alimentaire.
Dans une cause comme celle-ci, oii il y a d6ji eu
un jugement A l'encontre de l'6pouse, il est com-
pr6hensible qu'il faille examiner avec som si
celle-ci est sinchre dans son d6sir de revenir au
foyer, de reprendre les relations conjugales avec
son mari et de remplir les obligations y relatives.
Toutefois, A mon avis, cette appr6ciation ne de-
vrait pas aller jusqu'd enlever toute dignit6 A
I'6pouse et A l'abaisser. Remarquons qu'en l'es-
pace la misentente entre les 6poux ne porte pas
sur l'infiddlit6 conjugale ni sur rien qui com-
promette la r6putation de 1'6pouse.

Dans la pr6sente cause, le dossier de la pre-
mibre demande en pension alimentaire a 6t6 d6-
pos6 devant le Juge Donohue qui avait 6galement
une lettre du 20 avril 1968 que l'6pouse a adres-
sde A son mari quelques semaines avant le rejet de
son appel dans la premibre demande, et dans la-
quelle elle demandait une r6conciliation. L'6pouse
avait cherch6 a se rdconcilier par l'entremise de
ses avocats, une fois rendu le jugement de pre-
mibre instance dans la premiere action, mais ses
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judgment in the first action, a complaint of assault
by the wife against the husband, a complaint laid
following an incident on October 16, 1966, which
led to the separation of the spouses. The letter
of April 20, 1968, was returned by the husband
with a notation "No. Thanks just the same."

The trial judge in the second action had before
him, as already mentioned, the wife's testimony.
In it she referred to her attempts at reconcilia-
tion prior to the institution of the second action
and to subsequent attempts to re-establish rap-
port (as a basis for reconciliation) by sending
her husband a number of notes, of some of which
she kept copies. Her testimony was unanswered
save by a cross-examination which dwelt largely
on matters which were of record in the first action
and in the appeal therein. Although the first
action concluded in the husband's favour, the
record also shows that from the time of the
separation after October 16, 1966, he refused
to consider reconciliation, refused to meet with
her or to correspond with her, and even refused
to talk to her when she met him by chance prior
to the trial before Donohue J.

The learned judge made a number of findings
as the basis of his award of alimony. I refer to
the critical ones in the trial judge's words, and
they are as follows:

(1) I formed a favourable impression of the
plaintiff. She gave her evidence in a forthright and
direct way. In his cross-examination Mr. Isbister put
it to her that she had set her cap for the defendant
at a time when he was separated from his first wife.
She met this suggestion candidly saying that it was
true to a degree but that she felt sure that he was
likewise interested in her. Further, when questioned
as to whether she really wanted to return to the
defendant she said she was willing to return during
the first trial and the appeal, but she was not so sure
now. She said that as a condition of returning she
would expect the defendant to be kind to her. The
plaintiff made these answers with honesty and can-
dour. I did not then or on deep reflection since take

avances ont 6t6 repoussies. A cette 6poque, une
plainte de voies de fait, port6e par l'6pouse contre
son mari h la suite d'un incident qui s'est produit
le 16 octobre 1966 et qui a entrain6 la s6paration
des 6poux, 6tait pendante et elle l'est demeur6e
jusqu'apris la date du jugement rendu en appel
dans la premiere demande. Le mari a retourn6 la
lettre du 20 avril 1968 avec la note: [TRADUC-
TION] <Non. Merci quand mime>>.

Dans la seconde demande, le juge de premire
instance a entendu le t6moignage de l'6pouse,
comme je l'ai d6jA dit. Celle-ci a parl6 de ses
tentatives de r6conciliation avant l'introduction de
la seconde demande et de ses tentatives subs6-
quentes pour 6tablir de nouveau des rapports (en
vue d'une r6conciliation) en envoyant A son mari
un certain nombre de notes, dont elle a conserv6
une copie de quelques-unes. Son t6moignage est
demeur6 sans r6ponse A part un contre-interroga-
toire qui a surtout port6 sur des questions au dos-
sier de la premibre demande et de 1'appel qui a
suivi. Bien que la preminre demande ait 6t6 r6gl6e
en faveur du mari, le dossier indique 6galement
qu'd compter de la date de la s6paration, aprbs le
16 octobre 1966, ce dernier a refus6 d'envisager
la possibilit6 d'une r6conciliation, de rencontrer
son 6pouse ou de correspondre avec elle, et a
m~me refus6 de lui parler lorsqu'elle I'a rencontr6
par hasard avant le procks devant le Juge
Donohue.

Le savant juge a formul6 un certain nombre de
conclusions qui fondent I'accueil de la demande
en pension alimentaire. Je me reporte aux con-
clusions essentielles du juge de premiere instance
en le citant:
[TRADucTION] (1) La demanderesse m'a favorable-
ment impressionn6. Elle a timoign6 de fagon franche
et directe. Au cours du contre-interrogatoire, M.
Isbister a exprim6 l'avis qu'elle avait entrepris la
conqufte du d6fendeur alors qu'il 6tait s6par6 de sa
premibre 6pouse. C'est avec franchise qu'elle a r6-
pondu & cela en disant que c'6tait vrai dans une
certaine mesure mais qu'elle 6tait sfire qu'il s'in-
t6ressait 6galement h elle. De plus, lorsqu'on lui a
demand6 si elle voulait vraiment revenir au d6fen-
deur, elle a dit qu'elle avait 6t6 prite a lui revenir
au cours du premier procks et de l'appel, mais
qu'elle n'en 6tait plus certaine. Elle a dit qu'elle re-
tournerait si le d6fendeur se montrait bon envers
elle. C'est en toute honn8tet6 et avec franchise que
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these answers to mean that she had changed her
mind about wanting to return to her husband, but
rather that because he had so curtly rejected all her
advances, she was beginning to lose hope that he
would ever be kind to her if she did return. In my
view, the plaintiff had adequate grounds for any mis-
givings she might have expressed at trial about re-
turning to her husband. It was he who first brought
solicitors into the breach if there was one. His
adamant refusals to talk to her remained unexplained.

(2) As much of the dispute in this action con-
cerns whether the plaintiff made a real offer to re-
sume cohabitation and her good faith in this respect,
it is important to peruse this letter [of April 20,
1968] carefully. As I read it, it is conciliatory in tone,
affectionate to a degree appropriate to mature
persons, apologetic without being abject, construc-
tive and clearly sets out that the plaintiff wishes to
resume cohabitation with the defendant.

(3) It is my view that the whole question here
turns upon the sincerity or genuineness of the wife's
desire to resume cohabitation. No suggestion is made
here that the wife has in any way disentitled herself
to live with her husband in his home.... I hold that
the plaintiff is entitled to alimony.

These findings speak clearly to me that the
trial judge believed the plaintiff wife, that he con-
cluded that her offer to return, with restitution of
conjugal rights, was sincere, and that any misgiv-
ings about how her husband would receive her
were reasonably founded in the light of his
continuing rebuffs and unwillingness to meet with
her.

The Court of Appeal's reversal of the findings
of Donohue J. leans heavily on the findings at
the first trial. It rests, ultimately, on that Court's
refusal to believe in the wife's sincerity because of
the shadow cast by the first action. The wife does
have a locus poenitentiae; and in the light of the
fact that she gave credited evidence and the
husband did not testify, I am unable to appre-

la demanderesse a fait ces r6ponses. Ni h ce
moment-li ni depuis, en y r6fl6chissant bien, je n'ai
consid6r6 que ces r6ponses laissaient entendre qu'elle
avait chang6 d'id6e et qu'elle ne voulait plus revenir
h son mari, mais plut6t que, parce qu'il avait re-
pouss6 toutes ses avances de fagon aussi shche, elle
commengait A perdre espoir, doutant de sa bont6
envers elle si jamais elle lui revenait. A mon avis,
la demanderesse avait des motifs suffisants de
craintes, si elle d6cidait de revenir a son mari,
craintes qu'elle a pu exprimer au procks. C'est lui
qui a le premier m816 les avocats A cette rupture,
s'il y en a bien eu une. Son refus p6remptoire de
lui parler est demeur6 inexpliqu6.

(2) Comme une bonne partie du pr6sent litige
porte sur la question de savoir si la demanderesse a
r6ellement offert de reprendre la cohabitation et si
elle 6tait de bonne foi a cet 6gard, il importe
d'examiner cette lettre [du 20 avril 1968] avec soin.
Selon moi, la demanderesse a r6dig6 cette lettre dans
un esprit de conciliation, et le ton affectueux dont
elle se sert sied A une personne s6rieuse; elle y fait
des excuses sans aller jusqu'h l'abaissement, il s'agit
d'un geste positif par lequel elle manifeste claire-
ment son d6sir de recommencer h habiter avec le
d6fendeur.
. (3) Je crois que toute la question se r6sume k
savoir si l'6pouse d6sirait sinchrement et r6ellement
reprendre la cohabitation. Personne ne soutient ici
que, pour quelque raison que ce soit, I'6pouse n'a
plus le droit de vivre avec son mari, chez lui. ... Je
d6cide que la demanderesse a droit h la pension
alimentaire.

A mon sens, ces conclusions montrent claire-
ment que le juge de premiere instance a cru
l'6pouse demanderesse, qu'il a conclu que son
offre de revenir et de reprendre la vie conjugale
avec son mari 6tait sinchre et que toute crainte
qu'elle pouvait avoir sur la fagon dont son mari
1'accueillerait 6tait raisonnablement fond6e, 6tant
donn6 ses rebuffades rip6t6es et son refus de la
rencontrer.

Si la Cour d'appel a infirm6 les conclusions du
Juge Donohue, c'est parce qu'elle s'est fortement
appuyde sur les conclusions qui ressortent du pre-
mier procks et, en fin de compte, parce qu'elle
a refus6 de croire A la sinc6rit6 de l'6pouse, la
preminre demande rendant cette sinc6rit6 dou-
teuse. L'6pouse a un locus poenitentiae; 6tant
donn6 qu'elle a. rendu un timoignage auquel on
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ciate how an appellate Court could properly in-
terfere with the trial judge's assessment and
findings.

I do not see the need for any extensive canvass
of the reasons delivered on appeal. A few refer-
ences are, however, necessary to indicate their
perspective. The Court of Appeal's reasons in-
clude the following:

(1) "It is I think most significant that at the
trial before Mr. Justice Moorhouse the wife
took the position that she would not return to
her husband if given the opportunity to do so."
This is simply not so. She was asked by her
counsel: "If your husband treated you as a
wife were you prepared to go back and live
with him?" Her answer was "if he was loving
and kind, yes." This answer stood uncon-
tradicted.

(2) Referring to the reasons of Donohue J.,
the Court of Appeal said: "Apparently he
decided she was sincere . . . He did not, how-
ever, expressly find such sincerity." Surely, the
finding was sufficiently obvious without being
punctuated.

(3) The Court of Appeal said: ". . . at the
time of the second trial, she gave a clear indi-
cation that she did not wish to return to him."
That is not an accurate statement; and, more-
over, it ignores the context of the wife's evi-
dence, and is at variance with the finding on
this issue made by the trial judge.

(4) The Court of Appeal charged Donohue
J. with error when he said in his reasons that
"no suggestion is made here that the wife has
in any way disentitled herself to live with her
husband in his home." The error is that of the
Court of Appeal because the context shows
clearly that the learned trial judge had in mind
other misconduct of the wife than that involved
in the desertion which she was seeking to
terminate. There is otherwise a logical fallacy
in criticising the trial judge in relation to
the very issue which was before him for
determination.

a ajout6 foi et que son mari n'a pas t6moign6, il
m'est impossible de voir comment la Cour d'appel
pouvait avec raison modifier la d6cision et les con-
clusions du juge de premiere instance.

Je ne pense pas qu'il soit n6cessaire d'examiner
au long les motifs du jugement rendu en appel.
Toutefois, il est n6cessaire d'en d6gager certains
points pour comprendre le point de vue auquel
s'est plac6e la Cour d'appel pour rendre ses
motifs qui sont entre autres les suivants:

(1) [TRADUCTION] <J'estime qu'il importe
au plus haut point de noter qu'au procks devant
le Juge Moorhouse I'6pouse a affirm6 qu'elle ne
reviendrait pas A son mari si elle en avait 1'oc-
casion.> Or tel n'est pas le cas. Son avocat lui
a demand6: [TRADUCTION] <Si votre mari vous
traitait comme une 6pouse, seriez-vous dispos6e
A retourner vivre avec lui?>> Elle a r6pondu:
[TRADUCTION] <S'il se montrait affectueux et
bon, oui.> Cette r6ponse n'a pas t contredite.

(2) Se reportant aux motifs du Juge Dono-
hue, la Cour d'appel a dit: [TRADUCTION] <Ap-
paremment, ii a d6cid6 qu'elle 6tait sinchre ...
Toutefois, il n'a pas express6ment conclu A
cette sinc6rit6.>> A coup sfir, cette conclusion
6tait suffisamment 6vidente sans qu'il soit n6-
cessaire de l'accentuer.

(3) La Cour d'appel a dit: [TRADUCTION]
< ... l'6poque du second procks, elle a claire-
ment manifest6 qu'elle ne voulait pas lui re-
venir.> Cette affirmation n'est pas exacte; de
plus, elle ne tient pas compte du contexte dans
lequel la femme a t6moign6 et ne concorde pas
avec la conclusion formul6e par le juge de pre-
mibre instance sur ce point.

(4) La Cour d'appel a accus6 le Juge Dono-
hue de s'8tre tromp6 en disant dans ses motifs:
[TRADUCTION] «personne ne soutient ici que,
pour quelque raison que ce soit, I'6pouse n'a
plus le droit de vivre avec son mari, chez lui.
L'erreur, c'est la Cour d'appel qui I'a commise
parce que, d'apris le contexte, il est clair que le
savant juge de premiere instance avait A 1'esprit
une mauvaise conduite de l'pouse, qui ne
serait pas l'abandon du foyer conjugal auquel
elle cherchait A mettre un terme. Autrement, on
commet une erreur de logique en critiquant le
juge de premibre instance quant A la question
m~me sur laquelle il devait se prononcer.
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Although a wide range of cases was brought
to the Court's attention, including many that
refer to a duty to consider an offer of restitution
of conjugal rights, the kernel of this case lies in
the genuineness or sincerity of the offer. The dif-
ference between the trial judge and the Court of
Appeal is, apart from what I have already alluded
to, a difference on the proper degree of abjectness
and how demonstrably it must be manifested by
the wife. The trial judge saw and heard the wife,
and concluded that she could properly stand on
her offer of amends. He was, in my view, not
clearly wrong but clearly right, having regard to
the fact that a marriage during its subsistence is
not governed by contract rules relating to excuse
from performance. Although not necessary to
support my view of this case, the record would
justify a finding that the husband was unwilling
to accept an offer of restitution of conjugal
rights, even if made with the utmost sincerity and
with complete abjectness.

This is a case where this Court should, under
s. 46 of its constituent Act, give the judgment
that the Court of Appeal should have given.

I would, therefore, allow the appeal, set aside
the order of the Court of Appeal and restore the
judgment of Donohue J. awarding the wife $750
per month from May 1, 1968, and her costs on
a solicitor and client basis. The wife is also
entitled to costs in the Court of Appeal and in
this Court.

Appeal dismissed with costs, HALL and LASKIN

JJ. dissenting.

Solicitors for the plaintiff, appellant: Lerner,
Lerner, Bradley, Cherniak & Granger, London.

Solicitors for the defendant, respondent: Lash,
Johnston, Sheard & Pringle, Toronto.

Bien qu'un grand nombre de causes aient 6t6
port6es l'attention de la Cour, dont plusieurs ont
trait h I'obligation de tenir compte d'une offre de
reprendre les relations conjugales, I'affaire repose
essentiellement sur 1'existence d'une offre r6elle et
sinchre. Le juge de premibre instance et la Cour
d'appel, ind6pendamment de ce A quoi j'ai d6ji
fait allusion, diff~rent d'opinion sur la question de
savoir jusqu'd quel point l'6pouse doit s'abaisser et
prouver son abaissement. Le juge de premibre
instance a vu et entendu 1'6pouse et conclu qu'on
pouvait raisonnablement ajouter foi & son offre de
r6paration. A mon avis, il n'avait pas clairement
tort, mais plut6t clairement raison, eu 6gard au
fait que le mariage, au cours de son existence,
n'est pas r6gi par les r~gles contractuelles sur les
circonstances qui justifient la non-ex6cution. Bien
que cela ne soit pas n6cessaire pour 6tayer mon
avis en I'espice, le dossier justifierait la conclusion
que le mari ne voulait pas accepter une offre de
reprendre les relations conjugales, m8me si elle
avait 6t6 faite en toute sinc6rit6 et avec le plus
grand abaissement.

Il s'agit d'un cas oii cette Cour devrait, en vertu
de l'art. 46 de la Loi la cr6ant, rendre le jugement
que la Cour d'appel aurait d6l rendre.

Par cons6quent, je suis d'avis d'accueillir l'ap-
pel, d'infirmer 1'ordonnance de la Cour d'appel et
de r6tablir le jugement du Juge Donohue ac-
cordant l'6pouse $750 par mois h compter du
ler mai 1968, et ses d6pens sur une base pro-
cureur-client. L'6pouse a 6galement droit aux d6-
pens en Cour d'appel et en cette Cour.

Appel rejetg avec ddpens, les JUGES HALL et
LASKIN itant dissidents.

Procureurs de la demanderesse, appelante:
Lerner, Lerner, Bradley, Cherniak & Granger,
London.

Procureurs du ddfendeur, intimd: Lash,
Johnston, Sheard & Pringle, Toronto.
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Berryland Canning Company Limited et al.
Appellants;

and

The Toronto-Dominion Bank Respondent;

and

R. Victor Barnett (Trustee)

and

Gourmet Sales Inc. (Debtor).

1971: February 5; 1971: May 31.

Present: Abbott, Martland, Judson, Ritchie and
Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Banks and banking-Security-Assignment of in-
ventory to secure advances-Loan to subsidiary
company used to reduce indebtedness of parent
company-Validity of security given by subsidiary
-Appeal by unsecured creditors-Bank Act, 1966-
67 (Can.), c. 87, ss. 88, 90-Bankruptcy Act, R.S.C.
1952, c. 14, s. 16.

The respondent bank made substantial advances
to Bedford Foods Ltd., which were secured by an
assignment of inventory in accordance with s. 88 of
the Bank Act, 1966-67 (Can.), c. 87. In February
1965, the company was indebted to the bank in the
amount of $900,000. In the fall of 1964, the bank
realized that a portion of the inventory on which it
had relied belonged to a wholly-owned subsidiary,
Gourmet Sales Inc. It was ascertained that the
subsidiary's inventory was approximately $350,000
and the parent's $750,000. Gourmet then executed
documents in accordance with s. 88 and, on Febru-
ary 28, 1965, gave to the bank a note for $300,000
payable on demand. This was treated as a loan,
credited to Gourmet's account and withdrawn the
following day by means of a certified cheque to the
parent company for $300,000. This cheque was
credited to the parent's current account, then a
debit of an equal amount was entered, and the in-
debtedness of the parent was reduced to $600,000.
In August 1965, when Gourmet became bankrupt,
the bank took possession of its inventory and dis-
posed of it. The trustee in bankruptcy claimed the
value of the goods on the basis that the security was
invalid by virtue of s. 90 of the Bank Act. It was
alleged that the security was not really taken for a
new advance but for a part of an advance previously

94057--51

Berryland Canning Company Limited et al.
Appelantes;

et

The Toronto-Dominion-Bank Intimde;

et

R. Victor Barnett (Syndic)

et

Gourmet Sales Inc. (Dibitrice).

1971: le 5 f6vrier; 1971: le 31 mai.

Pr6sents: Les Juges Abbott, Martland, Judson,
Ritchie et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUtBEC

Banques-Garantie-Cession de stock pour garan-
tir des avances-Prit a une filiale utilisd pour r-
duire la dette de la compagnie mre-Validitg de la
garantie donnie par la filiale-Appel par creanciers
non garantis-Loi sur les banques, 1966-67 (Can.),
c. 87, art. 88, 90-Loi sur la faillite, S.R.C. 1952,
c. 14, art. 16.

La banque intim6e a consenti des avances im-
portantes A Bedford Foods Ltd., lesquelles 6taient
garanties par une cession de stock en conformit6 de
Part. 88 de la Loi sur les banques, 1966-67 (Can.),
c. 87. En f6vrier 1965, la compagnie devait A la
banque un montant de $900,000. Au cours de
l'automne de 1964, Ia banque s'est rendue compte
qu'une partie du stock sur lequel elle s'6tait fond6e
appartenait a une filiale en propri6t6 exclusive,
Gourmet Sales Inc. II a 6t6 6tabli que le stock de la
filiale valait environ $350,000 et celui de la com-
pagnie mere, $750,000. Gourmet a alors sign6 des
documents en conformit6 de l'art. 88 et, le 28 f6vrier
1965, a donn6 A la banque un billet de $300,000
payable sur demande. On a consid6r6 que c'6tait IA
un emprunt; la somme a 6t6 port6e au cr6dit de
Gourmet et elle a 6t6 retir6e le lendemain au moyen
d'un chbque vis6 de $300,000 en faveur de la com-
pagnie mbre. Ce chbque a 6t6 port6 au cr6dit du
compte courant de la compagnie mire, puis on a
inscrit un montant 6gal au d6bit de ce compte, et la
dette de la compagnie mbre a 6t6 ainsi r6duite i
$600,000. Au mois d'aoeit 1965, Gourmet a fait
faillite; la banque a pris possession du stock et 'a
vendu. Le syndic de la faillite a r6clamb la valeur
des marchandises pour le motif que la garantie
n'6tait pas valide vu l'art. 90 de la Loi sur les

[1972] R.C.S. 259BERRYLAND CANNING C. TORONTO-DOMINION BANK



BERRYLAND CANNING V. TORONTO-DOMINION BANK Judson I.

made to the parent company. Both the trial judge
and the Court of Appeal concluded that there was
no infringement of s. 90 of the Bank Act and that
the s. 88 security was valid. The appellants are un-
secured creditors who appealed to this Court in
accordance with s. 16 of the Bankruptcy Act, R.S.C.
1952, c. 14, in view of the failure of the trustee to
appeal.

Held (Pigeon J. dissenting): The appeal should be
dismissed.

Per Abbott, Martland, Judson and Ritchie JJ.:
The bank had obtained valid security from Gourmet
in accordance with the provisions of s. 88 of the
Bank Act. This was a perfectly straightforward and
proper transaction without any intent to defraud or
do anything other than regularize the security
arrangements. Gourmet paid Bedford for the inven-
tory which, according to the bank's records, it held
and owned. To do so, it borrowed $300,000 from
the bank and gave s. 88 security.

Per Pigeon J., dissenting: The requirements of the
statute have not been met. Under s. 90 of the Act,
a fresh advance is an essential requirement for the
validity of a s. 88 security. This is not met by getting
a new note for an old debt as was done in this case.
This requirement is a matter of substance, not a
mere formality. Gourmet was already liable to the
bank under its guarantee of Bedford's debts.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of Quebec,
affirming a judgment of the Superior Court which
had dismissed a motion attacking the validity of a
security given under s. 88 of the Bank Act.
Appeal dismissed, Pigeon J. dissenting.

Robert Litvack, for the appellants.

John H. Gomery, for the respondent.

The judgment of Abbott, Martland, Judson and
Ritchie JJ. was delivered by

JUDSON J.-This is an appeal from a judgment
of the Court of Appeal of Quebec which dismissel
the appeal of R. Victor Barnett, in his capacity as

banques. Il a 6t6 all6gu6 que la garantie n'avait pas
rbellement 6t6 prise pour une nouvelle avance mais
pour une partie d'une avance dbjh consentie 6 la
compagnie mbre. Le juge de premibre instance et la
Cour d'appel ont conclu qu'il n'y avait pas eu viola-
tion de l'art. 90 de la Loi sur les banques et que la
garantie en vertu de l'art. 88 6tait valide. Les ap-
pelantes sont des cr6ancibres non garanties qui ont
interjet6 appel h cette Cour en conformit6 de l'art.
16 de la Loi sur la faillite, S.R.C. 1952, c. 14, le
syndic n'ayant pas lui-m8me fait appel.

Arret: L'appel doit tre rejet6, le Juge Pigeon
6tant dissident.

Les Juges Abbott, Martland, Judson et Ritchie:
La banque a obtenu une garantie valide de Gourmet
en conformit6 de l'art. 88 de la Loi sur les banques.
Il s'agit d'une op6ration sans d6tours et parfaitement
r6gulibre qui ne comportait aucune intention de
commettre une fraude ou de faire autre chose que
de r6gulariser les arrangements relatifs h la garantie.
Gourmet a pay6 h Bedford la valeur du stock dont
elle avait, d'apris la banque, la possession et la
propri6t6. Pour ce faire, elle a emprunt6 $300,000
A la banque et donn6 la garantie pr6vue h l'art. 88.

Le Juge Pigeon, dissident: Les exigences de la Loi
n'ont pas 6t6 satisfaites. En vertu de l'art. 90 de la
Loi, une nouvelle avance est une condition essen-
tielle de la validit6 de la garantie pr6vue h l'art. 88.
Cette condition n'est pas remplie par l'obtention d'un
nouveau billet pour une ancienne dette, comme en
l'espice. Cette condition est une question de fond,
et non une simple formalit6. Gourmet devait deji
la somme a la banque en vertu de la garantie des
dettes de Bedford qu'elle avait sign6e.

APPEL d'un jugement de la Cour du banc de
la reine, province de Qu6bec, confirmant un juge-
ment de la Cour sup6rieure qui avait rejet6 une
requbte contestant la validit6 d'une garantie don-
n6e en conformit6 de 1'art. 88 de la Loi sur les
banques. Appel rejet6, le Juge Pigeon 6tant dissi-
dent.

Robert Litvack, pour les appelantes.

John H. Gomery, pour l'intimbe.

Le jugement des Juges Abbott, Martland, Jud-
son et Ritchie a 6t rendu par

LE JUGE JUDSON-Le pourvoi est l'encontre
d'un jugement de la Cour d'appel du Qu6bec
rejetant l'appel de R. Victor Barnett, en sa qualit6
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Trustee to the bankrupt estate of Gourmet Sales
Inc. The present appellants are unsecured credi-
tors of Gourmet who appeal in accordance with
s. 16 of the Bankruptcy Act, in view of the failure
of the Trustee himself to appeal from that judg-
ment. The issue is whether the respondent, The
Toronto-Dominion Bank, had obtained valid
security from Gourmet in accordance with the
provisions of s. 88 of the Bank Act. The petition
attacking the validity of this security was dis-
missed both at trial and on appeal.

The debtor company, Gourmet, was a wholly
owned subsidiary of Bedford Foods Limited,
which manufactured and canned edible goods.
Gourmet was used as the vehicle by which these
products were marketed. The two companies were
run by the same personnel, had common inven-
tories, storage facilities and offices, and used an
integrated bookkeeping system.

Both firms maintained accounts at the same
branch of the bank. In February 1965, Bedford
was indebted to the bank in the amount of
$900,000, which had been secured by an assign-
ment pursuant to s. 88, dated January 16, 1964.
Gourmet was not indebted to the bank but did
owe Bedford $305,000 and was jointly and
severally bound for Bedford's indebtedness to the
bank. Bedford had also given the bank a general
assignment of its accounts receivable.

In the fall of 1964, the bank realized that not
all of the inventory encumbered by its security
was owned by Bedford, and requested a break-
down as between Bedford and Gourmet. The
bank's policy was to require 125 per cent of in-
ventory in support of advances. As the total in-
ventory was valued between $1,100,000 and
$1,200,000, the maximum indebtedness allowed
Bedford was $900,000.

In February 1965, a breakdown revealed that
Bedford owned approximately $750,000 of the
inventory while Gourmet owned $350,000, the
latter being unencumbered. To remedy this situa-
tion, on February 15, 1965, Gourmet executed
documents in accordance with s. 88 of the Bank
Act.

On February 28, 1965, Gourmet gave the bank
a note for $300,000 payable on demand with in-
terest at six per cent per annum. On March 1,

de syndic de l'actif de la faillie Gourmet Sales
Inc. Les appelantes en cette Cour sont des cr6an-
cibres non garanties de Gourmet et elles ont inter-
jet6 appel en conformit6 de l'art. 16 de la Loi sur
la faillite, le syndic n'ayant pas lui-m8me fait appel
de ce jugement. Ce qu'il faut d6cider c'est si lin-
tim6e, la banque Toronto-Dominion, a obtenu
une garantie valide de Gourmet en conformit6 de
l'art. 88 de la Loi sur les banques. La requ8te
contestant la validit6 de cette garantie a 6t6 rejet6e
en premiere instance ainsi qu'en appel.

La compagnie d6bitrice, Gourmet, 6tait une
filiale en propri6t6 exclusive de Bedford Foods
Limited, entreprise de produits alimentaires et de
mise en conserve. Gourmet servait d'interm6diaire
pour la mise en march6 de ces produits. Les deux
compagnies avaient le mime personnel, des stocks,
entrep6ts et bureaux communs, et leur compta-
bilit6 6tait unifide.

Les deux compagnies avaient des comptes de
banque A la mime succursale. En f6vrier 1965,
Bedford devait A la Banque un montant de $900,-
000 garanti par une cession faite en vertu de
l'art. 88 et dat6e du 16 janvier 1964. Gourmet
n'6tait pas endett6e envers la banque mais devait
$305,000 a Bedford et 6tait solidairement respon-
sable pour la dette de Bedford envers la banque.
Bedford avait 6galement consenti A la banque une
cession gen6rale de ses dettes actives.

A l'automne de 1964, la banque s'est rendue
compte que tout le stock vis6 par sa garantie
n'appartenait pas A Bedford et elle a demand6
qu'un 6tat d6taill6 des stocks de Bedford et Gour-
met soit dress6. La banque avait comme politique
d'exiger que les avances soient garanties en stocks
pour une valeur de 125 pour cent. L'ensemble du
stock 6tant 6valu6 a une somme se situant entre
$1,100,000 et $1,200,000, Bedford ne pouvait
s'endetter pour plus de $900,000.

En f6vrier 1965, un 6tat d6taill6 r6v6la que le
stock appartenait A Bedford A concurrence d'en-
viron $750,000 et A Gourmet h concurrence de
$350,000, cette dernibre somme n'6tant pas gre-
v6e. Pour rem6dier A cette situation, Gourmet
signa des documents le 15 f6vrier 1965 en con-
formit6 de l'art. 88 de la Loi sur les banques.

Le 28 f6vrier 1965, Gourmet donna a la banque
un billet de $300,000 payable sur demande et
portant intir~t h six pour cent I'an. Le ler mars
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1965, Gourmet issued its cheque to Bedford for
$300,000, which the bank certified. This was first
credited to Bedford's current account, then a
debit was entered, and the indebtedness in the
loan account was reduced from $900,000 to
$600,000. The bank lent $300,00 to Gourmet by
crediting its account with that sum to cover the
cheque to Bedford.

The loan of $300,000 to Gourmet was part of
a revolving line of credit with an upper limit of
$500,000. It was the first of a long series of ad-
vances, totalling $765,000, which were made by
the bank to Gourmet after March 1, 1965 and up
to the date of bankruptcy.

Early in August, 1965, on the petition of the
bank, receiving orders were made against both
Bedford and Gourmet. The bank sold Gourmet's
inventory and realized $246,632.93.

The trustee contested the validity of the bank's
security on the ground that there was no loan of
$300,000 to Gourmet but only what amounted to
a bookkeeping entry designed to shift part of the
pre-existing debt of Bedford to Gourmet-in
other words, that the transaction infringed
s. 90(1) of The Bank Act, which reads:

90. (1) The bank shall not acquire or hold any
warehouse receipt or bill of lading, or any security
under section 88, to secure the payment of any debt,
liability, loan or advance unless such debt, liability,
loan or advance is contracted or made

(a) at the time of the acquisition thereof by the
bank, or
(b) upon the written promise or agreement that
a warehouse receipt or bill of lading or security
under section 88 would be given to the bank, in
which case the debt, liability, loan or advance
may be contracted or made before or at the time
of or after such acquisition,

and such debt, liability, loan or advance may be
renewed, or the time for the payment thereof ex-
tended, without affecting any security so acquired
or held.

On these facts, both the trial judge and a
unanimous Court of Appeal concluded that there

1965, Gourmet a fait en faveur de Bedford un
cheque de $300,000 qui fut vis6 par la banque.
Ce montant fut d'abord port6 au cr6dit du compte
courant de Bedford, puis au d6bit, et la dette au
compte d'avances fut reduite de $900,000 A
$600,000. La banque pr8ta $300,000 A Gourmet
en portant cette somme au credit de son compte
pour couvrir le chbque fait en faveur de Bedford.

Le prft de $300,000 A Gourmet faisait partie
d'une marge de cr6dit renouvelable pouvant at-
teindre un maximum de $500,000. C'6tait la pre-
minre d'une longue s6rie d'avances, s'61evant A
$765,000 au total, qui ont 6t6 consenties par la
banque h Gourmet aprbs le ler mars 1965 et
jusqu'I la date de la faillite.

Au d6but d'aofit 1965, sur p6tition de la ban-
que, des ordonnances de s6questre furent rendues
contre Bedford et Gourmet. La banque r6alisa
$246,632.93 en vendant le stock de Gourmet.

Le syndic contesta la validit6 de la garantie de
la banque pour le motif qu'aucun prt de $300,-
000 n'avait 6t6 consenti A Gourmet et qu'il n'y
avait eu en quelque sorte que des 6critures comp-
tables destin6es A transporter une partie de la
dette priexistante de Bedford & Gourmet-en
d'autres termes, que l'op6ration 6tait en violation
de l'art. 90 (1) de la Loi sur les banques:

90. (1) La banque ne doit acquirir ni d6tenir
aucun r6c6piss6 d'entrep6t ou connaissement, ni
aucune garantie pr6vue i Particle 88, pour garantir
le paiement d'une dette, d'un engagement, d'une
avance ou d'un pret h moins que la dette ou l'en-
gagement ne soit contract6, ou que l'avance ou le
prit ne soit consenti,

(a) h l'6poque de ladite acquisition par la banque,
ou
(b) sur la promesse ou convention 6crite qu'un
r6c6piss6 d'entrep6t, un connaissement ou une
garantie pr6vue a l'article 88, serait donn6 i la
banque, auquel cas la dette ou l'engagement peut
Stre contract6, ou l'avance ou le pr8t consenti
avant ou aprbs cette acquisition ou h '6poque de
l'acquisition,

et la dette, I'engagement, l'avance ou le prit peut
6tre renouvel6, ou le d6lai pour son paiement peut
8tre prorog6, sans atteindre une garantie ainsi
acquise ou d6tenue.

Eu 6gard A ces faits, le juge de premibre ins-
tance et, A l'unanimit6, la Cour d'appel, ont conclu
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was no infringement of s. 90 of the Bank Act and
that the s. 88 security was valid. The conclusion
of the Court of Appeal is conveniently sum-
marized in the following extract from the reasons
of Hyde J.:

I fully share this view. The transactions effected
are perfectly clear from the records of the Bank and
of the Companies concerned. The Bank could have
required that Bedford reduce its loan to $600,000
by other arrangements and then have proceeded to
make a new loan to Gourmet under Sec. 88. There
is nothing in the record to suggest that the financial
position of the Companies was precarious at this
time and, in fact, Edward Tinmouth, one of the
auditors of the two Companies, testified (Case, page
176) that Gourmet was operating normally at the
end of 1964 and from his examination of its records,
Gourmet, which had guaranteed the obligations of
Bedford, could meet its obligations as they became
due. For reasons which I do not appreciate he was
prevented from testifying as regards the consolidated
statement of the two Companies. There is nothing
that I can see in the record which indicates that the
revision of the loan arrangements was due in any
sense to anything other than the realization that
Bedford did not have title to all the inventory which
had supposedly been given as security to the Bank.

I agree with the Trial Judge that this was a per-
fectly straightforward and proper transaction with-
out any intent to defraud or do anything other than
regularize the security arrangements.

To put it another way, when the facts became
known, Gourmet paid Bedford for the inventory
which, according to the bank's records, it held and
owned. To do so, it borrowed $300,000 from the
bank and gave s. 88 security.

Two subsidiary matters were discussed both at
trial and on appeal. The first was whether there
had been a transfer of assets from Gourmet to
Bedford after the giving of security. On this ques-
tion the Courts considered, among other matters,
unsigned minutes of the Board of Directors, those
of Bedford being dated April 7, 1965, and those
of Gourmet, April 30, 1965. The trial judge
thought that there had been a transfer. The Court
of Appeal did not accept this conclusion and held
that there had been no such transfer but it sus-

qu'il n'y avait pas eu violation de l'art. 90 de la
Loi sur les banques et que la garantie en vertu
de 1'art. 88 6tait valide. La conclusion de la Cour
d'appel est bien r6sumde dans l'extrait suivant des
motifs du Juge Hyde:
[TRAnucTION] Je partage entibrement cet avis. Les
op6rations effectu6es sont parfaitement claires,
d'apris les archives de la banque et des compagnies
concern6es. La Banque aurait pu exiger que Bedford
r6duise son emprunt h $600,000 par d'autres
arrangements, puis elle aurait pu faire un nouveau
prit A Gourmet en vertu de l'art. 88. Rien au dossier
n'indique que la situation financibre des compagnies
6tait prcaire ce moment-1A; de fait, Edward Tin-
mouth, I'un des vdrificateurs des deux compagnies, a
t6moign6 (dossier, page 176) que les affaires de
Gourmet allaient normalement a la fin de 1964 et
que d'apris l'examen qu'il avait fait de ses 6critures,
Gourmet, qui avait garanti les obligations de Bed-
ford, pouvait faire honneur A ses obligations au fur
et h mesure de leur 6ch6ance. Pour des raisons que
je ne puis comprendre, on l'a empich6 de t6moigner
A propos de 1'6tat financier consolid6 des deux com-
pagnies. Je ne puis rien voir au dossier qui indique
que les arrangements relatifs au prt avaient 6t6
revis6s pour des raisons autres que le fait que l'on
s'6tait rendu compte que Bedford n'6tait pas propri6-
taire de tout le stock cens6ment donn6 en garantie
h la Banque.

J'estime comme le juge de premire instance que
c'6tait l une op6ration sans d6tours et parfaitement
r6gulibre qui ne comportait aucune intention de com-
mettre une fraude ou de faire autre chose que de
r6gulariser les arrangements relatifs A la garantie.

En d'autres termes, une fois connue cette situa-
tion, Gourmet a pay6 A Bedford la valeur du
stock dont elle avait, d'apris la Banque, la posses-
sion et la propri6t6. Pour ce faire, elle a emprunt6
$300,000 A la banque et a donn6 la garantie
pr6vue A l'art. 88.

Deux points subsidiaires ont 6t6 discut6s en
preminre instance et en appel. Le premier 6tait la
question de savoir s'il y avait eu un transport de
biens de Gourmet a Bedford, une fois la garantie
donn6e. Sur ce point les Cours ont consid6r6,
entre autres choses, des procks-verbaux du conseil
d'administration non sign6s; ceux de Bedford
6taient dat6s du 7 avril 1965 et ceux de Gourmet,
du 30 avril 1965. Le juge de premire instance
a cru qu'il y avait eu transport. La Cour d'appel
n'a pas accept6 cette conclusion, d6cidant qu'il
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tained the validity of the s. 88 security given
by Gourmet. On this point, I agree with the Court
of Appeal.

The Trustee in Bankruptcy, at the trial and on
appeal, and also the present appellant in this
Court sought to show that the bank had failed to
get an adequate price on the disposition of the
inventory. Again, I agree with both Courts that
this allegation is without merit.

I would dismiss the appeal with costs.

PIGEON J. (dissenting)-The respondent bank
made substantial advances to Bedford Foods Lim-
ited, a manufacturer. These advances were se-
cured by assignment of inventory in accordance
with s. 88 of the Bank Act. In the fall of 1964,
the Bank realized that a sizeable portion of
the inventory on which it had relied in making
advances to Bedford was not the property of its
debtor but belonged to a wholly owned subsidi-
ary, Gourmet Sales Inc. In February 1965, it was
ascertained that the subsidiary's inventory was
approximately $350,000, the parent's, $750,000.

Gourmet then executed documents in accord-
ance with s. 88 and, on February 28, 1965,
gave to the Bank a note for $300,000 payable on
demand. This was treated as a loan and debited
to a loan account, the proceeds being credited to
Gourmet's current account and withdrawn there-
from the following day, March 1, 1965, by means
of a cheque issued by Gourmet to its parent com-
pany for $300,000. This cheque was certified by
the Bank and credited to the parent company's
current account. But, immediately, a debit of an
equal amount was entered in that account for
$300,000 of the parent company's loan account of
$900,000 cutting it down to $600,000. Here is
how the bank manager described the operation in
the witness box:

We are a Bank. We loan money against Security.
The Security happens to be Inventory, which we
believed was in the name of Bedford Foods. We
went along over a period of time on this basis; when
it was learned in fact some Inventory was held by

n'y en avait pas eu; mais elle a confirm6 la validit6
de la garantie donn6e par Gourmet en vertu de
I'art. 88. Sur ce point, je suis d'accord avec la
Cour d'appel.

Le syndic de la faillite, en premiere instance
comme en appel, et l'appelante en cette Cour, ont
cherch6 h d6montrer que la banque n'avait pas
obtenu un prix suffisant en ali6nant le stock. LA
encore, je suis d'accord avec les deux Cours que
cette all6gation n'est pas fond6e.

Je suis d'avis de rejeter le pourvoi avec d6pens.

LE JUGE PIGEON (dissident)-La banque in-
tim6e a consenti des avances importantes h Bed-
ford Foods Limited, entreprise industrielle. Ces
avances 6taient garanties par une cession de stock
en conformit6 de l'art. 88 de la Loi sur les
banques. Au cours de l'automne de 1964, la ban-
que s'est rendue compte qu'une partie importante
du stock sur lequel elle s'6tait fond6e pour con-
sentir les avances A Bedford n'appartenait pas A
sa d6bitrice mais A une filiale en propri6t6 exclu-
sive, Gourmet Sales Inc. Au mois de f6vrier 1965,
il a 6t6 6tabli que le stock de la filiale valait envi-
ron $350,000 et celui de la compagnie mere,
$750,000.

Gourmet a alors sign6 des documents en con-
formit6 de l'art. 88 et le 28 f6vrier 1965 elle a
donn6 A la banque un billet de $300,000 payable
sur demande. On a consid6r6 que c'6tait l un
emprunt et le montant a 6t6 port6 au d6bit d'un
compte d'avances. La somme pr8t6e a 6t6 port6e
au cr6dit du compte courant de Gourmet et elle
en a 6t retir6e le lendemain, le 1er mars 1965,
au moyen d'un cheque de $300,000 fait par Gour-
met en faveur de la compagnie mere. La banque
a vis6 le cheque et I'a port6 au cr6dit du compte
courant de la compagnie mare. Mais on a imm6-
diatement inscrit un montant 6gal de $300,000
au d6bit de ce compte, diminuant ainsi le compte
d'avances de la compagnie mhre de $900,000 A
$600,000. Voici comment le g6rant de la banque
a d6crit l'op6ration A la barre des t6moins:

[TRADUCTION] Nous sommes une banque. Nous
pritons de l'argent sur une garantie. La garantie,
c'est le stock, que nous croyons 8tre au nom de
Bedford Foods. Durant quelque temps c'est sur
cette base que nous avons agi; lorsque nous avons
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the Subsidiary Company, Gourmet, it was only a
routine matter to take the Section eighty-eight (88)
from Gourmet. The results of the Loan Entry were
merely formalities.

He also said that he did not believe he would have
certified the $300,000 cheque for any other pur-
pose than to pay down the Bedford loan.

. Gourmet's $300,000 loan account remained
unchanged until early in August 1965 when Gour-
met became bankrupt. The balance in the current
account then amounting to $3,299.56 was
credited to the loan account bringing it down to
$296,700.44. The Bank took possession of the in-
ventory, disposed of it, and realized $246,632.93.

The Trustee in bankruptcy instituted proceed-
ings claiming against the Bank the value of the
goods on the basis that the security was invalid
by virtue of s. 90 of the Bank Act. It was alleged
that the security was not really taken for a new
advance but for a part of an advance previously
made to the parent company. In fact, Gourmet
was already liable to the Bank for that advance by
reason of having executed a guarantee whereby it
was holding itself jointly and severally liable for
Bedford's -debts to the Bank, and Bedford re-
mained liable for the whole debt on account of
having given a similar guarantee for Gourmet's
debts.

The Bank defended the petition urging not only
that the security was valid by virtue of the
$300,000 loan but also by reason of what it
claimed to be subsequent advances in the amount
of $765,938.75. Exhibit R-11 filed by the Bank
manager shows that this amount therein described
as the Turnover, is nothing but the total of the
sums debited to Gourmet's current account. I fail
to see how such payments can be considered as
advances. They were more than fully covered by
deposits because, in the end, there was a surplus
in the current account. I also fail to see how any
part of those sums could be considered as a debt
due to the Bank when it took steps to realize its
security, or at any other time. In my view, the
provisions of the Civil Code respecting the impu-

appris qu'en r6alit6 une partie du stock appartenait
A la filiale, Gourmet, ce fut une affaire bien simple
que d'appliquer A Gourmet l'article quatre-vingt-
huit (88). Ce qui a suivi l'inscription du prit n'6tait
que simple formalit6.

II a 6galement dit ne pas croire qu'il aurait vis6
le cheque de $300,000 pour d'autre fin que de
diminuer le montant du pr6t de Bedford.

Le compte d'avances de $300,000 de Gourmet
est demeur6 inchang6 jusqu'au ddbut d'aoit 1965
alors que Gourmet fit faillite. Le solde du compte
courant, qui s'6levait alors A $3,299.56, a 6t6
port6 au cr6dit du compte d'avances, ce qui a
r6duit celui-ci & $296,700.44. La banque a pris
possession du stock et l'a vendu, r6alisant $246,-
632.93.

Le syndic de la faillite a engag6 des proc6dures
r6clamant A la banque la valeur des marchandises
pour le motif que la garantie n'6tait pas valide vu
l'art. 90 de la Loi sur les banques. II a t all6gu6
que la garantie n'avait pas rdellement 6t6 prise
pour une nouvelle avance mais pour une partie
d'une avance d6jA consentie la compagnie mare.
De fait, Gourmet devait d6ji & la banque la somme
avanc6e, ayant sign6 une convention de garantie
par laquelle elle se rendait solidairement respon-
sable des dettes de Bedford envers la banque;
Bedford, elle, demeurait responsable de 1'ensemble
de la dette car elle avait donn6 une garantie sem-
blable A l'6gard des dettes de Gourmet.

La banque a contest6 la requbte, soutenant non
seulement que la garantie 6tait valide A cause du
prt de $300,000 mais qu'elle l'6tait 6galement A
cause de ce qu'elle pr6tendait avoir 6t6 des avances
subs6quentes s'61evant A $765,938.75. La piece
R-11 produite par le g6rant de la banque indique
que ce montant, qui y est d6crit comme repr6-
sentant le Mouvement (du compte), n'est rien
d'autre que le total des sommes port6es au d6bit
du compte courant de Gourmet. Je ne puis voir
comment ces paiements peuvent tre consid6r6s
comme des avances. Les d6p6ts repr6sentaient une
couverture plus que suffisante parce qu'en d6fini-
tive, il y avait un solde exc6dentaire au compte
courant. Je ne puis voir non plus comment une
partie de ces sommes ait pu 8tre consid6r6e
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tation of payments, art. 1158 to 1161, coupled
with those of art. 1227 and 1228 are conclusive
against this contention.

The Bank also contended, on the basis of un-
signed minutes of meetings, that Gourmet had
sold its inventory to the parent company as of
January 1, 1965. This contention found favour
with the trial judge. But the Court of Appeal held,
rightly in my view, that the evidence in that re-
spect failed to establish such sale, pointing out
that the current account with the Bank did show
that Gourmet continued to carry on its business
right to the time of the receiving order.

The Court of Appeal held, however, that the
security was valid on the basis that "the Bank
could have required that Bedford reduce its loan
to $600,000 by other arrangements and then have
proceeded to make a new loan to Gourmet under
sec. 88". It was also said that "this was a per-
fectly straightforward and proper transaction
without any intent to defraud or do anything other
than regularize the security arrangements".

With respect, I cannot agree with this reason-
ing. The question was not whether there was a
possibility of obtaining .a valid security under the
circumstances, nor whether a fraud was com-
mitted. In my view, the only question was whether
the requirements of the statute had been met. The
right to obtain security under s. 88 of the Bank
Act is in itself exceptional. It is a derogation from
the general rules of law (art. 1970, C.C.).
Furthermore, s. 90 is in terms a prohibitive en-
actment that imports nullity when contravened.
This is not, therefore, a matter of honest inten-
tion but of strict law.

In The Minister of National Revenue v. Cox',
the unanimous opinion of this Court was ex-
pressed that: "The simultaneous exchange of
cheques where neither would be honoured due to

1 [1971] S.C.R. 817, [1971] C.T.C. 227, 71 D.T.C. 5150,
20 D.L.R. (3d) 1.

comme une dette envers la banque au moment ohi
celle-ci a pris des mesures pour r6aliser sa garan-
tie, ou A tout autre moment. A mon avis, les dispo-
sitions du Code civil relatives & 1'imputation des
paiements, art. 1158 h 1161, lues en regard des
art. 1227 et 1228, s'opposent de fagon concluante
A cette pr6tention.

La Banque a 6galement soutenu, en se fondant
sur des procis-verbaux d'assembl6es non sign6s,
que Gourmet avait vendu son stock & la compa-
gnie mere le 1er janvier 1965. Le juge de premibre
instance a accept6 cette pr6tention mais la Cour
d'appel a d6cid6, avec raison h mon avis, que la
preuve A cet 6gard n'6tablissait pas une telle vente,
et elle a signal6 que le compte courant A la banque
indiquait que Gourmet avait continu6 h faire le
commerce jusqu'd la date de 1'ordonnance de
s6questre.

La Cour d'appel a toutefois d6cid6 que la ga-
rantie 6tait valide parce que: [TRADUCTIONII4a
banque aurait pu exiger que Bedford r6duise son
emprunt h $600,000 par d'autres arrangements,
puis elle aurait pu faire un nouveau pret A Gour-
met en vertu de Particle 88>. Elle a 6galement
d6clar6 que: [TRADUCTION] <C'6tait l une op6ra-
tion sans d6tours et parfaitement r6gulibre qui ne
comportait aucune intention de commettre une
fraude ou de faire autre chose que de r6gulariser
les arrangements relatifs A la garantie> .

Je dois dire, respectueusement, que je ne puis
accepter ce raisonnement. Il ne s'agit pas de
savoir s'il 6tait possible d'obtenir une garantie
valide dans les circonstances, ni si une fraude a
6t6 commise. A mon avis, il s'agit uniquement
de savoir si les exigences de la loi ont 6td satis-
faites. Le droit d'obtenir une garantie en vertu
de l'art. 88 de la Loi sur les banques est en soi
exceptionnel. C'est 1A une d6rogation aux rigles
g~ndrales de droit (art. 1970, C.C.). En outre,
I'art. 90 est de par ses termes une loi prohibitive
qui emporte nullit6 en cas de violation. Par cons6-
quent, cc n'est pas une question d'intention hon-
n8te mais de droit strict.

Dans Le Ministre du Revenu National c. Cox',
cette Cour a unanimement exprim6 l'avis suivant:
<L'6change simultand des cheques alors qu'aucun
des deux ne devait 8tre honor6, faute de provision

2 [1971] R.C.S. 817, [1971] C.T.C. 227, 71 D.T.C. 5150,
20 D.L.R. (3d) 1.
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insufficient funds were it not for the offsetting
entry of the other cheque, can only be viewed as
a single transaction".

A similar view of a pre-arranged operation, in-
cluding not only an exchange of cheques but also
a temporary advance by a bank, was taken by
this Court in Smythe v. The Minister of National
Revenue2 . It should be noted that in that case, this
Court expressly stated that it was not relying on
s. 137(2) of the Income Tax Act that provides in
some cases for taxation "notwithstanding the
form or legal effect of the transactions". The de-
cision, therefore, implies that the conclusion was
reached on the basis of what was in law the true
nature of the transaction.

In Monarch Securities Ltd. v. Gold3 , it was held
that a court is not prevented by the form of the
documents from ascertaining the true nature of a
transaction.

Similarly, in Maas v. Pepper4 , a sale of furni-
ture followed by a hire-purchase agreement was
found to be really a loan and, therefore, invalid
for want of registration. In that case as in the
present, consideration was not lacking, but in the
light of the true nature of the transaction, legal
requirements were not met for the validity of the
security.

Under s. 90, a fresh advance is an essential re-
quirement for the validity of a s. 88 security. This
is not met by getting a new note for an old debt
as was done in this case. This requirement is a
matter of substance, not a mere formality.

For the above reasons, I would allow the appeal
with costs in this Court to the appellants, reverse
the judgments of the Court of Appeal and of the
Superior Court, and maintain the Trustee's peti-
tion with costs in both courts below, declare in-
valid the security given to the Bank, and condemn
the latter to pay to the Trustee the sum realized
therefrom namely $246,632.93 together with in-

2 [1970] S.C.R. 64, [1969] C.T.C. 558, 69 D.T.C. 5361,
10 D.L.R. (3d) 73.

8 [1940] 3 D.L.R. 124, [1940] 2 W.W.R. 615, 55 B.C.R.
70.

' [1905] A.C. 102.

suffisante, s'il n'avait 6t6 compens6 par l'inscrip-
tion de l'autre, ne peut 8tre considdr6 que comme
une seule op6ration>.

Dans Smythe c. Le Ministre du Revenu natio-
nal2, cette Cour a exprim6 un avis semblable &
1'6gard d'une opdration pr6alablement convenue,
qui comprenait non seulement un 6change de
cheques mais 6galement une avance temporaire
par une banque. Remarquons que dans cette der-
nidre affaire, cette Cour a express6ment d6clar6
ne pas s'appuyer sur 1'art. 137 (2) de la Loi de
l'impbt sur le revenu, qui pr6voit dans certains
cas un imp6t <nonobstant la forme ou l'effet juri-
dique des op6rations>. Par cons6quent, la d6cision
implique que l'on s'est fond6 sur la v6ritable nature
juridique de l'op6ration.

Dans Monarch Securities Ltd v. Gold3 , il a 6t6
d6cid6 que la forme des documents n'empiche pas
les tribunaux de d6terminer la v6ritable nature
d'une op6ration.

De m8me, dans Maas v. Pepper4, il a 6t6 jug6
qu'une vente de meubles suivie d'une convention
de location-vente 6tait en r6alit6 un prt et
qu'elle 6tait par cons6quent invalide vu le d6faut
d'enregistrement. Dans cette dernibre cause
comme en la pr6sente, il y avait eu contrepartie,
mais h la lumikre de la v6ritable nature de l'op6ra-
tion, on n'avait pas satisfait aux conditions de la
loi pour que la garantie ffit valide.

En vertu de l'art. 90, une nouvelle avance est
une condition essentielle de la validit6 de la ga-
rantie pr6vue A l'art. 88. Cette condition n'est pas
remplie par l'obtention d'un nouveau billet pour
une ancienne dette, comme en 1'esphce. Cette con-
dition est une question de fond, et non une simple
formalit6.

Pour les motifs ci-dessus expos6s, je suis d'avis
d'accueillir le pourvoi avec d6pens en cette Cour
en faveur des appelantes, d'infirmer les jugements
de la Cour d'appel et de la Cour sup6rieure, et
d'accueillir la requite du syndic avec d6pens dans
les deux Cours d'instance infdrieure, de d6clarer
invalide la garantie donn6e A la Banque et de
condamner cette dernibre a payer au syndic la

2 [1970] R.C.S. 64, [1969] C.T.C. 558, 69 D.T.C. 5361,
10 D.L.R. (3d) 73.

3 [19401 3 D.L.R. 124, [1940] 2 W.W.R. 615, 55 B.C.R.
70.

'[1905] A.C. 102.
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terest at 5 per cent from August 9, 1965 for the
benefit of the appellants herein to the extent of
their respective claims and costs incurred in these
proceedings beyond the amount taxed against the
respondent and the balance, if any, to form part
of the assets of the bankrupt debtor.

Appeal dismissed with costs, PIGEON J. dis-
senting.

Solicitors for the appellants: Chait, Salomon,
Gelber, Ciaccia, Reis & Bronstein, Montreal.

Solicitors for the respondent: Martineau,
Walker, Allison, Beaulieu, Phelan & MacKell,
Montreal.

Ace Holdings Corporation et al. Appellants;

and

The Montreal Catholic School Board
Respondent.

1971: February 4; 1971: June 28.

Present: Fauteux C.J. and Abbott, Hall, Spence
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Appeals-Revision of the taxation of costs by
Superior Court judge-No right of appeal to Court
of Appeal-Code of Civil Procedure, art. 26, 28,
29, 480.

An order of the Public Service Board in an ex-
propriation matter having been homologated by
judgment of the Superior Court, the costs were taxed
by the prothonotary. A motion for revision of the
taxation of the bill of costs was granted by a judge
of the Superior Court and the amount was reduced.
An appeal to the Court of Appeal was dismissed on
the ground that this was not a final judgment or a
judgment subject to appeal. An appeal was launched
to this Court.

Held: The appeal should be dismissed.
The Court of Appeal was correct in ruling that

no appeal lies to it from a judgment on a motion
to revise a bill of costs taxed in the Superior Court.
The meaning of the provision regarding the revi-

somme r6alis6e grAce A cette garantie, soit $246,-
632.93, avec intir8t & 5 pour cent h compter du
9 aofit 1965, au b6n6fice des appelantes en cette
Cour suivant leurs r6clamations respectives et les
frais subis dans ces proc6dures au-delA du mon-
tant tax6 contre l'intim6e, le solde, s'il en est,
devant faire partie de l'actif de la d6bitrice faillie.

Appel rejetd avec ddpens, LE JUGE PIGEON
tant dissident.

Procureurs des appelantes: Chait, Salomon,
Gelder, Ciaccia, Reis & Bronstein, Montrial.

Procureurs de l'intimde: Martineau, Walker,
Allison, Beaulieu, Phelan & MacKell, Montrial.

Ace Holdings Corporation et al. Appelantes;

et

La Commission des tcoles Catholiques
de Montrial Intimde.

1971: le 4 f6vrier; 1971: le 28 juin.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Hall, Spence et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Appel-Rivision par un juge de la Cour supg-
rieure de la taxation des dipens-Aucun droit d'ap-
pel d la Cour d'appel-Code de Procidure civile,
art. 26, 28, 29, 480.

Une ordonnance de la R6gie des services publics
ayant 6t6 homologu6e par jugement de la Cour su-
p6rieure, les d6pens ont &6t tax6s par le protono-
taire. Un juge de la Cour sup6rieure a fait droit
A une requete en r6vision de la taxation du m6moire
de frais, et le montant a 6t6 r6duit. Un appel a la
Cour d'appel a 6t6 rejet6 pour le motif qu'il ne
s'agissait pas d'un jugement final ni susceptible
d'appel. D'oi le pourvoi devant cette Cour.

Arrt: L'appel doit Etre rejet6.
La Cour d'appel a bien jug6 en statuant que le

jugement rendu sur une requte en r6vision d'un m6-
moire de frais tax6 en Cour sup6rieure n'est pas
susceptible d'appel. Le sens du texte relatif a la
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sion of the taxation of costs has been fixed by a
century-long series of cases which have construed
the provision as exhaustive of the subject-matter
and, consequently, as excluding any other remedy.
In spite of the obvious inconvenience, it is impos-
sible to depart from such case law especially when
the statutory provision on which it rests has recently
been reenacted without appreciable change.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of Quebec,
dismissing an appeal from a judgment of Cousi-
neau J. Appeal dismissed.

Jules Deschines, Q.C., for the appellants.

Jean Martineau, Q.C., and Michel Lassonde,
for the respondent.

THE CHIEF JUSTICE-I am in substantial
agreement with the reasons for judgment of Mr.
Justice Pigeon and would dispose of the appeal
as he proposes.

The judgment of Abbott, Hall, Spence and
Pigeon JJ. was delivered by

PIGEON J.-The appellants, Ace Holdings
Corporation, Rojack Corporation and Ivanhoe
Corporation, were the owners of a building ex-
propriated by respondent. The order of the Public
Service Board, dated March 3, 1967, set com-
pensation at $1,589,225 as compared with an
offer of $699,570, and concluded as follows:

[TRANSLATION] WHEREAS the parties have agreed
that the legal costs and fees for expert opinions
incurred for the two cases P.S.B. Nos. 20-3458-X
and 20-3519-X shall be included in those taxed in
this record;
WHEREAS therefore it is proper to set at $2,500.00
the taxable portion of expert fees for the three
cases;

FOR ALL THESE REASONS, the Board SETS the
compensation to be paid to the expropriated parties
in the amount of ONE MILLION, FIVE HUN-
DRED EIGHTY-NINE THOUSAND TWO HUN-
DRED AND TWENTY-FIVE DOLLARS ($1,589,-
225.00), to indemnify them for the value of the im-
moveable expropriated and all damages caused to
them by the expropriation, the whole with taxed
costs of a contested action against the expropriating

r6vision de la taxation des d6pens a 6t6 fix6 par
une jurisprudence s6culaire qui a interpr6t6 ce texte
comme 6puisant le sujet et, par cons6quent, ex-
cluant tout autre recours. Malgr6 les inconv6nients
ind6niables que cela comporte, il est impossible de
s'en 6carter, alors surtout que ce texte a 6t6 r6-
cemment r66dict6 sans modification appr6ciable.

APPEL d'un jugement de la Cour du banc de
la reine, province de Qu6bec, rejetant un appel
d'un jugement du Juge Cousineau. Appel rejet6.

Jules Deschnes, c.r., pour les appelantes.

Jean Martineau, c.r., et Michel Lassonde, pour
l'intimbe.

LE JUGE EN CHEF-itant substantiellement
d'accord avec les motifs de jugement exprim6s
par M. le Juge Pigeon, je disposerais du pourvoi
comme il le propose.

Le jugement des Juges Abbott, Hall, Spence
et Pigeon a 6t rendu par

LE JUGE PIGEON-Les appelantes, Ace Hold-
ings Corporation, Rojack Corporation et Ivan-
hoe Corporation, 6taient les propri6taires d'un
immeuble qui a t6 expropri6 par 1'intim6e. Fixant
l'indemnit6 h $1,589,225, en regard d'une offre de
$669,570, 1'ordonnance de la R6gie des services
publics en date du 3 mars 1967 se termine comme
suit:

CONSIDtRANT QUE les parties ont convenu que
les frais judiciaires et d'expertises encourus pour
les deux causes Nos R.S.P. 20-3458-X et 20-3519-X
seront inclus dans ceux tax6s dans le pr6sent dossier;

CONSIDtRANT QU'il y a ainsi lieu de fixer A
$2,500.00 la partie taxable des frais d'expertise pour
les trois causes;

POUR TOUS CES MOTIFS, la R6gie FIXE a la
somme de UN MILLION CINQ CENT QUATRE-
VINGT-NEUF MILLE DEUX CENT VINGT-
CINQ ($1,589,225.00) l'indemnit6 qui doit 6tre
payee aux expropris pour leur tenir lieu de la va-
leur de l'immeuble expropri6 et de tous les domma-
ges leur r6sultant de l'expropriation, le tout avec
les frais tax6s contre l'expropriante d'une action
contestbe, au montant pricit6, en Cour sup~rieure
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party, for the aforementioned amount, in the Supe-
rior Court, and additionally the amount of $2,500.-
00, representing the taxable portion of the fees for
expert opinions in the three cases.

This order was homologated by judgment of
the Superior Court on March 22, 1967. On
September 17, 1968, the costs were taxed by the
prothonotary in the amount of $16,648.75. With-
in the prescribed time, the attorneys for the ex-
propriating party made a "motion for revision of
the taxation of the bill of costs" addressed to "one
of the Honourable Judges of the Superior Court
sitting in and for the District of Montreal." This
motion alleged that the taxed amount included a
sum of $15,892.25 (1 per cent of the compensa-
tion) claimed as attorney's fees under art. 81.2 of
the Tariff of Advocates' Fees. It also stated that
this amount was not due under the terms of the
homologated order.

By judgment of the Superior Court given by
Maurice Cousineau J. on February 11, 1969, this
motion was granted, the amount of $15,892.25
deducted and the total costs reduced to the sum
of $756.50. The main part of the reasons are:

[TRANSLATION] ... there are two recent decisions of
the Superior Court on this point. In one, the Court
refused to allow the 1% fee, while in the other
the 1% fee was added to fees already allowed in the
bill of costs, based on the tariff for a contested ac-
tion in the Superior Court for the same amount ...

There is ... an important diflerence between the
terms costs according to the tarif, and the costs of
a contested action for a similar amount in the
Superior Court, which in the opinion of this Court
include only the costs of an action, and exclude
all other costs covered by articles which have noth-
ing to do with fees due on a contested action before
the Superior Court.

The expropriated parties and their attorney ap-
pealed from this decision to the Court of Queen's
Bench, and on May 15, 1969, the latter issued
the following judgment:

THE COURT, on respondent's motion to dismiss an
appeal from the revision of a bill of costs in an
expropriation case;

et, en plus, la somme de $2,500.00 repr6sentant la
partie taxable des frais d'expertises pour les trois
causes.

Cette ordonnance a 6t6 homologu6e par juge-
ment de la Cour sup~rieure le 22 mars 1967. Le
17 septembre 1968, les d6pens ont 6t6 tax6s par
le protonotaire A la somme de $16,648.75. En
temps utile les procureurs de 1'expropriante ont
fait une <requite en r6vision de la taxation du
m6moire de frais> adress6e ih l'un des honora-
bles juges de la Cour sup6rieure si6geant dans
et pour le district de Montr6al>. Cette requ~te
6nonce que le montant tax6 inclut une somme de
$15,892.25 (1 pour cent de l'indemnit6) r6-
clam6e comme honoraires du procureur en vertu
de l'art. 81.2 du Tarif des honoraires d'avocat.
Elle affirme que ce montant n'est pas dfi suivant
les termes de 1'ordonnance homologu6e.

Par jugement de la Cour supirieure rendu le
11 f6vrier 1969 par M. le juge Maurice Cousineau,
il a 6t6 fait droit h cette requite, le montant de
$15,892.25 a 6t6 retranch6 et le total des d6pens
a 6t6 r6duit h la somme de $756.50. Voici 1'essen-
tiel des motifs:

... il y a deux d6cisions r~centes rendues par la
Cour sup6rieure sur le mime point. Dans l'une, la
Cour a refus6 d'accorder cet honoraire de 1%, tan-
dis que dans l'autre cet honoraire de 1 % a 6t6
ajout6 aux honoraires qui avaient d6jh 6t6 accord6s
par le m6moire de frais bas6 sur le tarif d'une
action contest6e en Cour supbrieure pour un mime
montant ....
11 ya ... une diflrence importante entre les termes
frais et ddpens suivant le tarif et les frais et les dd-
pens d'une action d'un pareil montant contestie en
Cour Sup&ieure, ce, qui, dans l'opinion de cette
Cour, n'inclut que les frais d'une action et exclut
tous les autres frais pr6vus aux articles qui n'ont
rien a voir avec les honoraires dus sur une action
contest6e en Cour Sup6rieure.

Les expropri6es et leur procureur ayant inter-
jet6 appel de cette d6cision h la Cour du banc de
la Reine celle-ci a, le 15 mai 1969, rendu le juge-
ment suivant:

LA COUR, saisie de la requete de l'intim6e pour
rejet d'un appel log6 a la suite de la r6vision d'un
m6moire de frais en matibre d'expropriation;
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Seeing that this is not a final judgment or a judgment
subject to appeal:
GRANTS the said motion, DECLARES that the
appeal is irregular and DISMISSES it, the whole
with costs.

The appeal to this Court is from this judgment.
It should first be noted that this decision of the
Court of Appeal is clearly a "final judgment"
within the meaning of s. 2(b) of the Supreme
Court Act, that the amount in question is in ex-
cess of $10,000, and that consequently the ap-
peal to this Court is as of right under s. 36(a),
Clarke v. Millar'. However that is not the ques-
tion on the merits.

What is to be decided is whether the Court of
Appeal was correct in ruling that no appeal lies
to it from a judgment on a motion to revise a bill
of costs taxed in the Superior Court. The pro-
vision governing such revision is the second para-
graph of art. 480 of the Code of Civil Procedure:

The taxation may be revised by the judge within
thirty days, upon motion served on the opposite
party; but such motion does not suspend the execu-
tion, saving the debtor's contingent right to recover.

The relevant provisions regarding the right of
appeal are the following:

26. Unless otherwise provided, an appeal lies:

1. from any final judgment of the Superior Court;
2. from any judgment or order rendered in virtue
of the provisions of Book Six of this Code;

28. An appeal also lies from any judgment of
the Superior Court rendered upon a motion to quash
a seizure before judgment.

29. An appeal also lies from an interlocutory
judgment of the Superior Court:

1. when it in part decides the issues;
2. when it orders the doing of anything which
cannot be remedied by the final judgment; or
3. when it unnecessarily delays the trial of the
suit.

Any judgment is deemed to be interlocutory which
is rendered during the suit, between the institution
of the action and the final judgment disposing
thereof.

1 [1970] S.C.R. 584, 12 D.L.R. (3d) 771.

Vu qu'il ne s'agit pas ici d'un jugement final ni
susceptible d'appel:
ACCORDE ladite requite, DtCLARE le pr6sent
appel non recevable et le REJETTE, le tout avec
d6pens.

C'est h l'encontre de ce dernier jugement que
le pourvoi est form6. Disons d'abord que cette
d6cision de la Cour d'appel est clairement un
<jugement d~finitife au sens de l'art. 2 (al.b) de
la Loi sur la Cour supreme, que la somme en
litige d6passe $10,000 et qu'en cons6quence le
pourvoi A cette Cour est de plein droit en vertu
de l'art. 36 (al.a), Clarke c. Millar'. Lh n'est pas
la difficult6.

Ce qu'il faut d6terminer c'est si la Cour d'appel
a bien jug6 en statuant que le jugement rendu sur
une requite en r6vision d'un m6moire de frais
tax6 en Cour supdrieure n'est pas susceptible
d'appel. La disposition r6gissant cette r6vision est
le second alinda de l'art. 480 du Code de Proc-
dure civile:
La taxe peut 6tre revisde par le juge dans les trente
jours, sur demande signifibe h la partie adverse;
cette demande ne suspend pas l'ex6cution, sauf re-
cours en rdp6tition s'il y a lieu.

Quant au droit d'appel, les dispositions A con-
sid6rer sont les suivantes:

26. Sont sujets A appel, A moins d'une disposition
contraire:

1. les jugements finals de la Cour sup6rieure;
2. les jugements ou ordonnances rendus en vertu
du Livre Sixibme du pr6sent code;

28. Est aussi sujet & appel le jugement de la Cour
sup6rieure qui prononce sur la requite en annula-
tion d'une saisie avant jugement.

29. Est 6galement sujet A appel le jugement in-
terlocutoire de la Cour supbrieure:

1. lorsqu'il d6cide en partie le litige;
2. lorsqu'il ordonne que soit faite une chose A
laquelle le jugement final ne pourra rem6dier; ou
3. lorsqu'il a pour effet de retarder inutilement
l'instruction du prochs.

Est r6put6 interlocutoire le jugement rendu en cours
d'instance, entre l'institution de la demande et le
jugement final qui doit en disposer.

1 [1970] R.C.S. 584, 12 D.L.R. (3d) 771.
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In his argument, counsel for the expropriated
parties cited many decisions holding that an ap-
peal lies from various judgments rendered after
the primary contestation has been disposed of.
These are the following:

Shannon v. Turgeon2-revocation of a stay of
execution;

Connelly v. Stanbridge'-order for sale of
several immovables as a whole;

Fournier v. Attorney General4 -condemnation
for contempt of court;

Procopis v. Poulin5-imprisonnent for dis-
obeying a writ of habeas corpus;

Hoffman v. United Amusement*-condemna-
tion for disobeying an injunction;

Duprd v. Industrial Acceptance'-denial of a
petition in revocation of judgment;

Caisse Populaire de St. Irdnde v. Climent-
judgment fixing the value of services rendered to
a garnishee;

Giroux v. Kirby 9-condemnation for contempt
of court.

In all these cases it was held that an appeal did
lie because it was considered that the decision
was a final adjudication on a contestation separate
from the primary contestation. In other cases to
which we were referred, the character of a final
judgment, subject to appeal, was attributed to de-
cisions adjudicating definitively, while the primary
contestation was still pending, on a right found
to be a distinct right:

Everest v. Champion Savings Corp.' 0-per
emption of suit;

Picard v. Warren"-right to trial by jury;

Wabasso Cotton v. Labour Relations Boardl2

-interlocutory injunction.

2 (1901), 4 Que. P.R. 49.
8 (1900), 4 Que. P.R. 186.

(1910), 19 Que. K.B. 431.
(1919), 21 Que. P.R. 328.

o (1932), 35 Que. P.R. 258.
(1932), 36 Que. P.R. 56.

1 (1941), 71 Que. K.B. 49.
* [1965] Que. Q.B. 296.
U [1962] S.C.R. 289.
n [1952] 2 S.C.R. 433.

[1953] 2 S.C.R. 469, [1954] 2 D.L.R. 193.

Dans son argumentation l'avocat des expro-
prices a cit6 de nombreux arr&ts qui reconnaissent
le droit d'interjeter appel de divers jugements
rendus apris la fin de l'instance principale. En
voici la liste:

Shannon c. Turgeon2-rvocation d'un sursis
d'ex6cution;

Connelly c. Stanbridge'-ordre de vente en
bloc des immeubles;

Fournier c. Le Procureur Gindral4-condamna-
tion pour outrage au tribunal;

Procopis c. Poulin5 -contrainte par corps pour
d6sobbissance A un bref d'habeas corpus;

Hoffman c. United Amusement 6 -condamna-
tion pour d6sob6issance A une injonction;

Duprg c. Industrial Acceptance7-refus d'une
requate civile;

Caisse Populaire de St-Irdnde c. Climent8-
jugement fixant la valeur de services rendus h un
tiers-saisi;

Giroux c. Kirby9-d6claration de culpabilit6
d'outrage au tribunal.

Dans tous ces cas, le droit d'appel a 6t6 re-
connu parce que l'on a consid6r6 que la d6cision
rendue statuait d6finitivement sur une instance
distincte de l'instance principale. Dans d'autres
cas que l'on nous a citis, on a reconnu le carac-
thre de jugement final susceptible d'appel A des
d6cisions statuant d6finitivement au cours d'in-
stance principale sur un droit que l'on a tenu pour
distinct:

Everest c. Champion Savings Corp.10-p6remp-
tion d'instance;

Picard c. Warren"-droit au proces par jury;

Wabasso Cotton c. Commission des Relations
ouvrikresl2-injonction interlocutoire.

2 (1901), 4 R.P. 49.
(1900), 4 R.P. 186.
(1910), 19 B.R. 431.
(1919), 21 R.P. 328.
(1932), 35 R.P. 258.
(1932), 36 R.P. 56.

8(1941), 71 B.R. 49.
- [19651 B.R. 296.
10 [1962] R.C.S. 289.
n [1952] 2 R.C.S. 433.
12 [1953] 2 R.C.S. 469, [1954] 2 D.L.R. 193.
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In the case of the last mentioned proceeding,
the decisions of the Court of Appeal have varied.
An appeal was held to lie in Mgthot v. Town of
Montmagny'3, as in Liberty Tobacco Shops v.
Lapointe14 , but denied in L'Association Patronale
v. Dependable Slippers15 , a leading case which
was afterwards followed. As we shall see, the
situation is quite different regarding the revision
of the taxation of a bill of costs. For more than
one hundred years, the courts have uniformly
denied the right of appeal in such case.

The oldest and perhaps the most interesting de-
cision is Brown v. Lowry16 . The final judgment
was delivered by the Court of Appeal on June 20,
1866. The Court of Review had dismissed an in-
scription in review against a judgment given by a
judge of the Superior Court on the taxation of a
bill of costs, for the reason [TRANSLATION] "that
the right of having the taxation of a bill of costs
revised by this Court does not exist." This de-
cision was unanimously affirmed on appeal, the
appellant having to no avail invoked the old
French law. To appreciate the significance of this
judgment, which appears to underlie all the cases
decided in Quebec on that point, a short history
of the legislation seems appropriate.

The 1667 Ordonnance on procedure allowed
appeals from the taxation of costs. Article 28 of
Title 31 read as follows:

[TRANSLATION] If the losing Party appeals from
the taxation of costs his Attorney shall within three
days cross out on the statement the items he is
appealing against; if this be not done on the first
Motion his appeal shall be dismissed.

On this point, Pothier states (Traitg de la Pro-
cdure civile, para. 425, vol. 10, p. 191):

[TRANSLATION] An appeal may be made against
the taxation of costs.
In jurisdictions where execution is issued by the
examining commissioner or other examining mag-
istrate, the appeal is brought before the bench,
according to several rulings reported by Mr. Jousse
on article 28 of Title 31.

(1929), 46 Que. K.B. 338.
(1940), 69 Que. K.B. 280.
[1948] Que. K.B. 355.

"(1866), 16 L.C.R. 410.
94057-6

Dans ce dernier cas, la jurisprudence de la
Cour d'appel avait vari6. Elle avait reconnu le
droit d'appel dans Mgthot c. La Ville de Mont-
magny'3 , comme dans Liberty Tobacco Shops c.
Lapointe14 , elle l'avait ensuite d6ni6 dans L'Asso-
ciation Patronale c. Dependable Slippers 5 , arrit
de principe auquel elle s'6tait ensuite conform6e.
Comme nous allons le voir, la situation est tout
A fait diff6rente pour ce qui est de la r6vision de
la taxation de m6moire de frais. Depuis plus de
cent ans la jurisprudence a uniform6ment d6ni6
le droit d'appel dans ce cas-l.

L'arr~t le plus ancien et peut-&tre le plus in-
t6ressant, c'est Brown c. Lowry16 . La d6cision
finale a 6t6 rendue par la Cour d'appel le 20 juin
1866. La Cour de revision avait rejet6 une in-
scription en r6vision h l'encontre d'un jugement
rendu par un juge de la Cour sup~rieure sur une
taxation de m6moire de frais, par le motif <que
le droit de faire r6viser la taxation du m6moire de
frais par cette Cour n'existe pas>. Cette d6cision
a 6t6 confirm6e unanimement, I'appelante ayant
vainement invoqu6 l'ancien droit. Pour apprecier
la port6e de ce pric6dent qui semble bien avoir
inspir6 toute la jurisprudence du Qu6bec sur
cette question, il convient de faire un bref his-
torique de la 16gislation.

L'Ordonnance de 1667 sur la proc6dure recon-
naissait le droit d'appel de la taxe des d6pens.
L'article 28 du titre 31 se lisait comme suit:

Si la Partie qui a succomb6 interjette appel de la
taxe des d6pens, son Procureur sera tenu de croiser
dans trois jours, sur la d6claration, les articles dont
il est appellant; et A faute de ce faire sur la pre-
miere Requite, il sera d6clar6 non-recevable en son
appel.

A ce sujet, Pothier dit (Traiti de la Procidure
civile par. 425, vol. 10, p. 191):

On peut interjeter appel de la taxe des d6pens.

Dans les juridictions, oii P'ex~cutoire se d6cerne par
le commissaire-examinateur, ou autre juge d'instruc-
tion, I'appel s'en porte au sidge, suivant plusieurs
riglements rapportis par M. Jousse, sur l'art. 28
du tit. 31.

"(1929), 46 B.R. 338.
1 (1940), 69 B.R. 280.
"[19481 B.R. 355.
"(1866), 16 L.C.R. 410.
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Guyot for his part states (volume 5, p. 444):
[TRANSLATION] As appeals from the taxation of

costs, which had been liquidated by judgments given
in the lower courts, often give rise to appellate
proceedings exceeding the costs of the principal
action, the royal attorney-general in the Paris Par-
liament submitted a motion for the purpose of regu-
lating procedure on this type of appeal ...

Legislation on this matter in Quebec seems to
have been first enacted by the Act to amend the
Judicature Acts of Lower Canada, (1857) 20
Vict., c. 44:

The Prothonotary of the Superior Court, and the
Clerk of the Circuit Court at any place, shall have
full power to tax costs in causes and proceedings
in their respective Courts at such place; and such
taxation shall be made under and in the same man-
ner and subject to the same rules, and shall have
the same effect, as if made by a Judge of the Court,
except that it shall be subject to revision by any
Judge of the Superior Court in the same District
and at the same place in any term of the Court in
which the judgment was rendered, at any time within
six months after such taxation by the Prothonotary
or Clerk, and after sufficient notice (of which suffi-
ciency the Judge shall decide) to the opposite party
or his attorney ...

This provision has been preserved without any
other change than of phraseology. At the time
the Brown v. Lowry judgment was handed down
it had become s. 151 of c. 83 of the Revised
Statutes of Lower Canada. It was art. 479 in the
1867 Code of Procedure and art. 554 in the 1897
Code of Procedure. It still is, in substance, art.
480 of the present Code. Because the first judg-
ment dealt with an inscription in review, it is to
be noted that the right to inscribe in review was,
at that time, given in the same terms as the right
to inscribe in appeal to the Court of Queen's
Bench (27-28 Vict., c. 39, s. 20, subsequently
art. 494 of the 1867 Code of Procedure).

Here then is the list of decisions which followed
Brown v. Lowry.

Belleisle v. Lyman'7 ;

17 (1870), 14 L.C.J. 137.

De son c6td, Guyot dit (tome 5, p. 444):

Comme il arrivait souvent que les appels interjet6s
de la taxe des d6pens, qui avaient 6t6 liquid6s par
les sentences rendues dans les sifges subalternes,
donnaient lieu & des proc6dures en cause d'appel,
qui exc6daient les D6pens de la cause principale, le
procureur g6ndral du roi au parlement de Paris a
pr6sent6 une requite, dont I'objet a 6t6 de faire
r6gler Ia manibre de proc6der sur ces sortes d'ap-
pels: ...

Au Qu6bec, la l6gislation sur cette question
parait avoir 6t6 d6cr6t6e en premier lieu par l'art.
90 de I'Acte pour amender les actes de judicature
du Bas-Canada, 20 Vict. (1857), ch. 44:
Le protonotaire de la cour sup6rieure et le greffier
de la cour de circuit en tout endroit, auront plein
pouvoir de taxer les frais dans les causes et proc6-
dures dans leurs cours respectives en tel endroit; et
teile taxation sera faite sous les m8mes rkgles et en
la mime manibre, et aura le mime effet que si elle
efit 6t6 faite par un juge de la cour, except6 qu'elle
sera sujette A 8tre r6vis6e par un juge de la cour
supdrieure dans le mime district et au m~me endroit,
durant tout terme de la cour sup6rieure ou de cir-
cuit oi6 jugement a 6t6 rendu, en tout temps, dans
les six mois aprbs telle taxation par le protonotaire
ou le greffier, et apris avis suffisant (le juge devant
d6cider ce qui constituera un avis suffisant) h la
partie adverse ou a son procureur; ...

Cette disposition a 6t6 conserv6e sans autre
modification que des changements de phrasbolo-
gie. Lors de l'arrit Brown c. Lowry elle 6tait
devenue l'art. 151 du chapitre 83 des Statuts re-
fondus du Bas-Canada. On la retrouve ensuite A
1'art. 479 du Code de procdure de 1867. Dans
le Code de procidure de 1897, elle est 'art. 554,
et c'est encore en substance Part. 480 du Code
actuel. Vu que c'est une inscription en r6vision
qui a fait l'objet du premier arrat, il importe de
noter que le droit d'inscrire en r6vision 6tait
alors accord6 dans les m~mes termes que le droit
d'appel A la Cour du banc de la Reine (27-28
Vict., ch. 39, art. 20, subsiquemment art. 494 du
Code de procidure de 1867).

Voici maintenant la liste des arrits qui out
suivi Brown c. Lowry.

Belleisle c. Lyman17 ;

"7 (1870), 14 L.C.J. 137.
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Ryan v. Devlin 8;

Compagnie du Chemin de fer de Montrial &
Sorel v. Vincent'9 ;
Bilanger v. Corporation of Montmagny20;
Compagnie du Chemin de fer de la Vallie Est
du Richelieu v. Mnard21;

Mireault v. Deslauriers22

Gossack v. Michael23.

In view of this consistent series of decisions on
the interpretation of a provision which has been
re-enacted without substantial alteration, this ap-
pears to be a proper case for the application of
the principle adopted in Village of la Malbaie v.
Boulianne24. In that case Rinfret C.J., as he then
was, said for the majority:
[TRANSLATION] While the case law and practice of
the Province of Quebec thus held consistently in
that sense, the Municipal Code was completely re-
vised in 1916: this is the code we have at present.
At that time the decisions of our courts had in-
variably interpreted art. 743 of the Code (now art.
670) as we have seen; however in 1916 the Legis-
lature did not amend the wording of the article so
as to indicate an intent contrary to the meaning
given it by the courts.

Counsel for the expropriated parties did not
fail to point out at the hearing that this Court had
not hesitated to intervene to reverse decisions of
the Court of Appeal on procedural questions,
when an important right such as the right of
appeal was involved, and he referred particularly
to Everest v. Champion Savings Corp.25, which
dealt with the right of appeal from a judgment
dismissing an application for peremption of suit.
The right of appeal is definitely not a mere ques-
tion of procedure (City of Jacques-Cartier v.
Lamarre26 ). But this is not where the difficulty
lies. In the la Balbaie case an important right
was also in question, the right to vote, and the
decision not to overrule consistent case law on the

- (1876), 21 L.C.J. 28.
20 (1884), M.L.R. 4 Q.B. 404.
2 (1898), 15 Que. S.C. 378.
n (1899), 11 Que. K.B. 1.
2 [1945] Que. P.R. 34.
2 [1954] Que. Q.B. 411.
"[1932] S.C.R. 374.
- [1962] S.C.R. 289.
- [1958] S.C.R. 108.

94057--6k

Ryan c. Devlin";

Compagnie du Chemin de fer de Montrial &
Sorel c. Vincent 9 ;

Blanger c. Corporation de Montmagny20;
Compagnie du Chemin de fer de la Vallie Est
du Richelieu c. Mgnard21

Mireault c. Deslauriers22

Gossack c. Michael23.

En pr6sence de cette jurisprudence constante
sur l'interpr6tation d'une disposition qui a 6t6
r66dict6e sans changement de fond, il me parait
qu'il faut faire le m~me raisonnement que dans
Village de la Malbaie c. Boulianne24 . Dans cette
affaire-th, M. le juge en chef Rinfret, alors juge
puin6, a dit au nom de la majorit6:
Pendant que la jurisprudence et la pratique de la
province de Quebec s'affirmaient ainsi avec persis-
tance, le Code Municipal a 6td complktement refon-
du en 1916. C'est le code que nous avons actuelle-
ment. A cette 6poque, les d6cisions de nos tribunaux
avaient invariablement interpr6t6 l'article 743 du
code (maintenant 'article 670) de la fagon que
nous avons montr6e; et cependant, en 1916, la 16-
gislature n'a pas modifi6 le texte de l'article dans le
but d'indiquer une intention contraire A celle que
lui avait donn6e la jurisprudence.

L'avocat des expropri6es n'a pas manqu6 de
signaler A 1'audition que cette Cour n'avait pas
h6sit6 A intervenir pour rdformer des arrets de la
Cour d'appel sur des questions de proc6dure
lorsqu'un droit important comme le droit d'appel
6tait en jeu, et il a cit6 en particulier Everest c.
Champion Savings Corp.25, oit il s'agissait du
droit d'appel d'un jugement rejetant une demande
de p6remption d'instance. Il ne fait pas de doute,
en effet, que l'appel n'est pas une simple question
de proc6dure (Ville de Jacques-Cartier c. La-
marre26 ). Mais ce n'est pas 1A qu'est la difficult6.
Dans l'affaire de la Malbaie, il s'agissait 6gale-
ment d'un droit important, le droit de vote, et la
d6cision de ne pas intervenir h I'encontre d'une

" (1876), 21 L.C.J. 28.
- (1884), M.L.R. 4 B.R. 404.
"(1898), 15 C.S. 378.

(1899), 11 B.R. 1.
[1945] R.P. 34.
[1954] B.R. 411.
[1932] R.C.S. 374.

"[1962] R.C.S. 289.
o[1958] R.C.S. 108.

275[1972] R.C.S. ACE HOLDINGS C. 9COLES CATH. DE MONTR9AL Le luge Pigeon



276 ACE HOLDINGS V. MONTREAL CATHOLIC SCHOOL BD. Pigeon J. [1972] S.C.R.

interpretation of a re-enacted statutory provision
was based on considerations which apply with
even greater force here.

In short, what the case law shows is that the
statutory provision regarding the revision of the
taxation of costs has been construed as exhaustive
of the subject-matter and consequently, as ex-
cluding any other remedy. Recently, this Court
interpreted in a similar way a provision regarding
the right of appeal in divorce proceedings: it was
held that this special provision operated to ex-
clude implicitly the application of the general law
concerning appeals to this Court; Massicotte v.
Boutin2 .

I cannot hold otherwise in the present case, in
spite of the obvious inconvenience of such a
situation. The result is that, on that question of
interpretation of the advocates' tariff, which in-
volves very considerable sums of money, resort
cannot be had to the Court of Appeal to resolve
a series of contradictory decisions. Further, while
the cases now recognize the right of appeal from
all final judgments of the Superior Court on a
distinct right, even if this is not the subject-matter
of the primary contestation, the same right of
appeal must be denied in the case of the taxation
of costs. Finally, this happens just after the legis-
lature has, by a new Code of Civil Procedure,
eliminated the requirement of special leave to
appeal from interlocutory judgments which are
final in nature, thereby suppressing the reason
which, under Ontario law, led to the denial of the
right of appeal in Clarke v. Millar28. Such con-
siderations, however, cannot govern our decision
unless they are compatible with the wording of
the statute. In the case now before us, the mean-
ing of the provision has been fixed by a century-
long series of cases. It is impossible to depart
from such case law especially when the statutory
provision on which it rests has recently been
reproduced without appreciable change in a
new code which has been painstakingly drafted
by a group of jurists and from which there has
been eliminated the only article of the former
code which could possibly have been the basis
for holding that an appeal lies from a judgment

[1969] S.C.R. 818.
* [1970] S.C.R. 584, 12 D.L.R. (3d) 771.

jurisprudence constante sur 'interpr6tation d'un
texte de loi r66dict6 a 6t6 fond6e sur des con-
sid6rations qui s'appliquent & plus forte raison A
la pr6sente affaire.

En d6initive, ce qui ressort de la jurisprudence
c'est que l'on a interprt6 le texte relatif A la r6-
vision de la taxation des d6pens comme 6puisant
le sujet et, par cons6quent, excluant tout autre re-
cours. R6cemment, cette Cour a interpr6t6 de la
m~me manibre un texte relatif au droit d'appel en
matibre de divorce, elle a consid6r6 que cette
disposition sp6ciale se trouvait A exclure implicite-
ment I'application de la loi g6ndrale relative A
l'appel A cette Cour, Massicotte c. Boutin27 .

Il ne parait pas possible de d6cider autrement
dans le cas pr6sent malgr6 les inconv6nients in-
d6niables que cela comporte. En effet, il se trouve
que sur cette question d'interpr6tation du tarif
des avocats qui met en jeu des sommes trbs im-
portantes, on ne peut pas recourir h la Cour
d'appel pour mettre fin & une s6rie de d6cisions
contradictoires. De plus, alors que la jurisprudence
reconnait maintenant le droit d'appel de tous les
jugements d6finitifs de la Cour superieure sur un
droit distinct, meme si ce n'est pas l'objet prin-
cipal du litige, on se trouve A nier ce meme droit
d'appel dans le seul cas oti il s'agit de la taxation
des d6pens. Enfin, cela survient alors que le
l6gislateur vient de supprimer, par un nouveau
code de proc6dure civile, la n6cessit6 de l'auto-
risation sp6ciale pour l'appel des jugements inter-
locutoires ayant un aspect d6finitif, de telle sorte
qu'il a 6cart6 le motif qui, sous la loi d'Ontario,
a fait 6chec au droit d'appel dans Clarke c.
Millar28. 11 s'agit IA, cependant, de considbrations
qui ne peuvent valoir que dans la mesure oil elles
sont conciliables avec le texte de la loi. Dans le
cas pr6sent, le sens du texte a 6t6 fix6 par une
jurisprudence s6culaire. Il est impossible de s'en
6carter, alors surtout qu'il a 6t6 r6cemment re-
produit sans modification appr6ciable dans un
nouveau code laborieusement pr6par6 par une
commission de juristes et dans lequel on n'a pas
reproduit le seul texte de l'ancien sur lequel on
aurait pu se fonder pour d6cider qu'un jugement
sur une requate en r6vision de taxation de d6pens

2 [1969] R.C.S. 818.
a [1970] R.C.S. 584, 12 D.L.R. (3d) 771.
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on a motion for the revision of the taxation of
costs. This was article 72, which was not found
in the 1867 Code, and never seems to have been
relied on to that end.

72. Decisions rendered by the judge in chambers
or the Prothonotary, upon matters within the juris-
diction assigned to him, have the same force and
effect as judgments of the court, and are in like
manner subject to appeal and other remedies against
judgments.

It must be added that, in the instant case, the
ultimate conclusion certainly cannot depend on
the fact that the judgment on the motion for the
revision of the taxation of costs was given by the
judge in the name of the Court because, in ac-
cordance with Montreal practice, the motion was
argued before the court sitting in what is called
"Practice Division." This procedure is permitted
by art. 40 of the Code of Procedure:

40. The judge in chambers may refer to the court
any matter submitted to him if he considers that the
interests of justice so require.

It cannot be concluded from this wording that,
by availing himself of this provision, a judge
makes subject to appeal a decision from which
otherwise no appeal would lie; especially when,
as in the case at bar, the conclusion that no appeal
lies is due to the implicit exclusion of any other
recourse by the statutory provision governing the
remedy in question, the revision of the taxation
of costs.

For these reasons, I would dismiss the appeal
with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Desch~nes, de
Grandprd, Colas, Godin & Lapointe, Montreal.

Solicitors for the respondent: Martineau,
Walker, Allison, Beaulieu, Tetley & Phelan,
Montreal.

est susceptible d'appel. Ce texte qui ne se trouvait
pas dans le Code de 1867 et qui ne semble jamais
avoir 6t6 invoqu6 h cette fin, 6tait l'article 72:

72. Les d6cisions rendues par le juge en chambre,
ou le protonotaire dans des affaires dont la con-
naissance lui est attribu6e, ont les mimes valeur et
effets que les jugements du tribunal et sont, de
mime que ces derniers, sujets A appel et aux autres
recours contre les jugements.

Ajoutons que la conclusion finale, dans le cas
pr6sent, ne saurait d6pendre de ce que le juge-
ment sur la requ~te en r6vision de la taxation des
d6pens a 6t6 rendu par le juge au nom de la Cour,
I'affaire ayant 6t6 d6battue suivant l'usage A
Montr6al, devant le tribunal si6geant en ce qu'on
appelle la <Chambre de pratique>. Cette manibre
de proc6der est permise par 1'art. 40 du Code de
procidure:

40. Le juge en chambre peut d6f6rer au tribunal
toute affaire qui lui est soumise s'il estime que I'in-
t6rit de la justice le requiert.

Il n'est pas possible de conclure de ce texte
qu'en se pr6valant de cette disposition un juge
rend susceptible d'appel, une d6cision qui autre-
ment serait sans appel, surtout lorsque, comme
dans le cas pr6sent, la conclusion A l'absence de
droit d'appel vient de ce que le texte 6tablissant
le recours, la r6vision de la taxation des d6pens
exclut implicitement tout recours ult6rieur.

Pour ces motifs, je suis d'avis de rejeter le
pourvoi avec d6pens.

Appel rejetd avec ddpens.

Procureurs des appelantes: Deschines, de
Grandprd, Colas, Godin & Lapointe, Montrial.

Procureurs de l'intimde: Martineau, Walker,
Allison, Beaulieu, Tetley & Phelan, Montrial.
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AGRICULTURAL CHEMICALS V. BOISJOLI

Agricultural Chemicals Limited (Defendant)
Appellant;

and

Roger Boisjoli (Plaintiff) Respondent.

1971: January 29; 1971: May 31.

Present: Fauteux C.J. and Abbott, Judson, Hall and
Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,

APPEAL SIDE, PROVINCE OF QUEBEC

Sale-Fertilizer-Delivery of product other than
the one ordered-Error by vendor's clerk-Order
made out by clerk and signed by illiterate purchaser
-- Contract non-existent-Damages-Liability-No
duty on purchaser to check.

The plaintiff, a tobacco grower, went to the de-
fendant's place of business and, requesting five tons,
presented to the clerk a price list of the defendant's
fertilizers, on which his wife had underlined "Potas-
sium Sulphate". The clerk made out a typewritten
order and wrote "Ammonium Nitrate", which is in
the price list the next item after "Potassium Sulph-
ate". The plaintiff, who cannot read, signed a copy
of the order. The application of ammonium nitrate
had serious consequences, and the plaintiff sustained
a loss. The trial judge held that both parties were
equally at fault and his decision was affirmed by the
Court of Appeal. The defendant appealed to this
Court and the plaintiff cross-appealed to recover the
full amount of his damages.

Held (Pigeon J. dissenting in part): The appeal
should be dismissed and the cross-appeal allowed.

. Per curiam: The plaintiff did not remain bound
by the contract that he signed, even though he did
not pray for its rescission, because the error in the
object of the agreement rendered the contract non-
existent. Furthermore, since the fault was not con-
tractual, the stipulation of non liability in the con-
tract did not apply.

Per Fauteux C.J. and Abbott, Judson and Hall JJ.:
In the circumstances, there was no duty on the plain-
tiff, before using the fertilizer, to check whether his
order had been correctly filled, and the sole cause

Agricultural Chemicals Limited (Difenderesse)
Appelante;

et

Roger Boisioli (Demandeur) Intimg.

1971: le 29 janvier; 1971: le 31 mai.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Judson, Hall et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUfBEC

Vente-Engrais chimique-Livraison d'un produit
autre que celui commandd-Erreur du commis du
vendeur-Commande ridigde par commis et signde
par acheteur illettrd-Contrat inexistant-Dom-
mages-Responsabilit--Acheteur non tenu de viri-
fier.

Le demandeur, un planteur de tabac, est all6
l'6tablissement de la d6fenderesse et, en demandant
cinq tonnes, a pr6sent6 au commis une liste de prix
des engrais chimiques vendus par la d6fenderesse,
sur laquelle son 6pouse avait soulign6 <Sulphate de
Potasse>. Le commis a r6dig6, A la machine h 6crire,
une commande et a 6crit <Nitrate d'ammoniaquei>,
ce qui est, dans la liste de prix, la marchandise men-
tionnie imm6diatement en dessous de <Sulphate de
Potasse>. Le demandeur, qui ne sait pas lire, a sign6
une copie, de la commande. L'application de nitrate
d'ammoniaque a eu de trbs mauvais r6sultats, et il
en est r6sult6 une perte pour le demandeur. Le juge
de premibre instance a partag6 6galement la responsa-
bilit6 entre les deux parties et son jugement a 6t6
confirm6 par la Cour d'appel. La d6fenderesse a
appel6 a cette Cour et le demandeur a form6 un
appel incident pour obtenir le plein montant de ses
dommages.

Arrt: L'appel doit 8tre rejet6 et l'appel incident
accueilli, le Juge Pigeon 6tant dissident en partie.

La Cour: Le demandeur n'est pas rest6 li par le
contrat qu'il a sign6, bien qu'il n'en ait pas demand6
l'annulation, parce que l'erreur qui a port6 sur
l'objet de la convention a rendu le contrat inexistant.
De plus, la faute n'6tant pas contractuelle, la stipu-
lation de non responsabilit6 dans le contrat ne
s'applique pas.

Le Juge en Chef Fauteux et les Juges Abbott,
Judson et Hall: Dans les circonstances, le demandeur
n'6tait pas tenu, avant d'utiliser l'engrais, de v6rifier
si la commande avait 6t6 bien ex6cut6e, et la seule
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of the loss of his crop was the negligence of the
defendant's employee, for which it is responsible.

Per Pigeon J., dissenting in part: The Superior
Court and the Court of Appeal correctly divided the
liability on account of the plaintiff's failure to have
read to him what was printed in large black letters
on each bag delivered to him. Under present-day
conditions illiteracy did not excuse the plaintiff from
taking the elementary precaution of informing him-
self as to the instructions printed on the bags.
Furthermore, as he was using this type of fertilizer
for the first time, the appearance of the product was
unknown to him.

APPEAL and CROSS-APPEAL from a judg-
ment of the Court of Queen's Bench, Appeal
Side, province of Quebec', affirming a judgment
of Demers J. Appeal dismissed and cross-appeal
allowed, Pigeon J. dissenting in part.

Jean Duchesne, Q.C., for the defendant, appel-
lant.

Claude Dugas, Q.C., for the plaintiff, respon-
dent.

The judgment of Fauteux C.J. and of Abbott,
Judson and Hall JJ. was delivered by

ABBOTT J.-The relevant facts, as found by the
learned trial judge and affirmed by the Court of
Appeal', are carefully reviewed in the reasons of
my brother Pigeon.

At the hearing before us, the respondent was
not required to answer the appellant on the main
appeal and, for the reasons given by my brother
Pigeon, that appeal fails.

The damages sustained by respondent were
fixed in the Courts below at $32,235.70, but it
was held that both parties were equally at fault
and respondent was therefore awarded $16,-
117.85. By his cross-appeal, respondent asked
that appelant be condemned to pay him the full
amount of his damages. In my opinion, he should
get his full recovery.

In finding respondent jointly responsible for the
loss which he had suffered, the learned trial judge
said:

1 [1969] Que. Q.B. 383.

cause de la perte de la rbcolte a 6t6 la negligence de
I'employ6 de la d6fenderesse, pour laquelle elle est
responsable.

Le Juge Pigeon, dissident en partie: La Cour
supdrieure et la Cour d'appel ont i bon droit partag6
la responsabilit6 en reprochant au demandeur de ne
pas s'6tre fait lire ce qui 6tait imprim6 en grosses
lettres noires sur chacun des sacs qu'on lui a livr6s.
Le fait d'8tre illettr6 ne dispensait pas le demandeur
dans les conditions actuelles de prendre la pr6caution
616mentaire de s'instruire des indications sur les
sacs. De plus, utilisant cete sorte d'engrais pour la
premibre fois, I'apparence du produit lui 6tait in-
connue.

APPEL et APPEL INCIDENT d'un jugement
de la Cour du banc de la reine, province de
Qu6becl, confirmant un jugement du Juge De-
mers. Appel rejet6 et appel incident accueilli, le
Juge Pigeon 6tant dissident en partie.

Jean Duchesne, c.r., pour la d6fenderesse, ap-
pelante.

Claude Dugas, c.r., pour le demandeur, intim6.

Le jugement du Juge en Chef Fauteux et des
Juges Abbott, Judson et Hall a 6t6 rendu par

LE JUGE ABBoTT-Dans ses motifs, mon col-
I6gue le Juge Pigeon a soigneusement pass6 en
revue les faits pertinents, retenus par le savant
juge de preminre instance et confirmis par la
Cour d'appell.

A l'audition en cette Cour, l'intim6 n'a pas 6t6
appel6 A r6pondre, dans l'appel principal et, pour
les motifs rendus par mon collbgue le Juge
Pigeon, cet appel est rejet6.

La Cour superieure et la Cour d'appel ont fix6
A $32,235.70 les dommages subis par l'intim6;
mais, elles ont partag6 6galement la responsabilit6
entre les deux parties et elles ont donc adjug6 A
l'intim6 la somme de $16,117.85. Dans son appel
incident, l'intim6 a demand6 que I'appelante soit
condamnie A lui payer tous ses dommages. A
mon avis, il devrait avoir droit au plein montant.

En statuant que l'intim6 6tait conjointement
responsable de la perte qu'il a subie, le savant
juge de premiere instance a dit:

'[1969] B.R. 383.
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[TRANSLATION] Does this not amount to negli-
gence on his part? It appears to us that a grower
with his experience, recognized by agronomist Tur-
cot to be a good grower, who rotates his crops,
ought to have taken precautions of a bon phre de
famille before using a new product unknown to him.

After hearing his testimony, and that of his wife,
we are satisfied that he was undoubtedly negligent-
being unable to read-in not getting either his em-
ployees or his wife to explain the name of the
product that he had bought and the method of ap-
plying it. He has therefore by his negligence con-
tributed to defendant's error, and we find that in the
circumstances there was fault by both parties, fault
which played a direct and concurrent part in the loss
sustained.

With great respect, I cannot agree with that
finding.

This farmer wished to purchase potassium
sulphate. What he got was ammonium nitrate. He
could not read. There is no question on the find-
ings of fact of the trial judge that the order was
correctly given. It was given from appellant's own
catalogue-the item being underlined. He was en-
titled to rely on the vendor and to expect it to
deliver what he had ordered. What he received
was ammonium nitrate which appeared on the
next line of the catalogue. The evidence estab-
lished that ammonium nitrate was used by to-
bacco growers only if they were not seeding a
crop in any year, its purpose being to increase
the growth of a fodder crop thereby enriching
the soil.

The respondent, after taking delivery of the
fertilizer supplied to him, returned to his farm,
and the same night commenced to spread it over
his crop and continued to do so for some days.
Some weeks later, he became aware that his to-
bacco, instead of ripening in the usual way, was
growing in length, but, despite expert advice and
attention, he lost most of his crop.

In my opinion, in the circumstances as found
by the trial judge, there was no duty on respon-
dent, before using the fertilizer, to check whether
his order had been correctly filled and the sole
cause of the loss of his crop was the negligence
of appellant's employee, for which it is responsible.

N'y a-t-il pas li de sa part une n6gligence? Il nous
semble qu'un planteur de son exp6rience, reconnu
par l'agronome Turcot comme un bon planteur qui
pratiquait la rotation, se devait de prendre les pr6-
cautions d'un bon phre de famille, avant d'employer
un nouveau produit qu'il ne connaissait pas.

Aprbs l'avoir entendu t6moigner, ainsi que son
6pouse, nous sommes satisfait qu'il a, indiscutable-
ment, 6t6 n6gligent,-ne sachant pas lire,-de ne
pas se faire expliquer, soit par ses employds ou par
son 6pouse, le nom du produit qu'il avait achet6
et sa m6thode d'application. II a done contribu6, par
sa n6gligence, h 1'erreur de la d6fenderesse et nous
en venons A la conclusion qu'il y a eu, en l'occur-
rence, faute des deux parties, faute qui a jou6 un
r6le concurrent et direct dans la perte subie.

Je dois dire respectueusement que je ne puis
souscrire h cette conclusion.

Ce cultivateur voulait acheter du sulfate de
potasse et il a regu du nitrate d'ammoniaque. Il
ne savait pas lire. Selon les conclusions sur les
faits du juge de premiere instance, il ne fait pas
de doute que la commande a 6t6 bien faite. Elle a
6t6 faite d'apris le catalogue mime de l'appelante
-l'article avait 6t6 soulign6. II 6tait en droit de se
fier au vendeur et de s'attendre A recevoir ce qu'il
avait command6. II a en fait regu du nitrate
d'ammoniaque qui figurait sur la ligne suivante
dans le catalogue. Les t6moignages ont d6montr6
que les planteurs de tabac n'employaient le nitrate
d'ammoniaque que s'ils n'ensemengaient pas dans
l'ann6e, son utilisation servant A augmenter la
croissance des plantes fourragbres et, par le fait
mime, h enrichir le sol.

Apris avoir pris livraison de 1'engrais qu'on lui
a remis, l'intim6 est retourn6 sur sa ferme et, le
soir mime, il a commenc6 A 1'6tendre sur sa r6-
colte et il a continu6 ainsi pour les quelques jours
suivants. Quelques semaines plus tard, il s'est
apergu que le tabac poussait en longueur au lieu
de mfirir de facon normale et, malgr6 les conseils
et les soins des experts, il a perdu la majeure
partie de sa r6colte.

A mon avis, dans les circonstances constatdes
par le juge de premiere instance, 1'intim6 n'6tait
pas tenu, avant d'utiliser l'engrais, de v6rifier si
la commande avait 6t6 bien ex6cut6e et la seule
cause de la perte de la r6colte a 6t6 la n6gligence
de l'employ6 de l'appelante, pour laquelle elle est
responsable.
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I would dismiss the appeal, allow the cross-
appeal and vary the judgment at trial by con-
demning appellant to pay the sum of $32,235.70
with interest from the date of service of the
action. The respondent is entitled to his costs
throughout.

PIGEON J. (dissenting in part)-Respondent is
a big flue-cured tobacco grower. On July 9,
1963, he went to appellant's place of business, at
Fort Chambly, with one Raynault, a truck-driver
who was returning for one Champagne, a quantity
of caked Zell 2-12-12 fertilizer. Respondent went
to the office and, requesting five tons, presented
to the clerk a price list of appellant's fertilizers,
on which his wife had underlined, and marked
with a small vertical stroke in the margin above
the line the following item:

I Potassium Sulphate 50%

The clerk made out a typewritten order in nine
copies on a set of printed forms. On this order
he wrote "Ammonium Nitrate", which is in the
price list the next item after "Potassium Sulphate".
The clerk then gave respondent the order and had
him sign the copy headed "Sales Dept." (the
yellow copy).

Respondent can sign his name, but he cannot
read. He therefore signed without reading, and
without the clerk being aware of his inability to
read. After that, respondent talked with one
Legault, who was in charge of production and
delivery at appellant's plant. Then the merchan-
dise was loaded on the truck by appellant's em-
ployees assisted by Raynault and respondent.
There were only 105 80-lb bags, or 4.2 tons,
available. The order was accordingly altered in
ink; respondent signed the copy to be used as
delivery sheet, which is headed "Factory Copy"
(the blue copy).

The application of ammonium nitrate instead
of potassium sulphate had serious consequences.

Je suis d'avis de rejeter l'appel, d'accueillir
l'appel incident et de modifier le jugement de
premibre instance en condamnant I'appelante A
payer la somme de $32,235.70 avec intir~t A
partir de la date de la signification de l'action.
L'intim6 a droit A ses d6pens dans toutes les
Cours.

LE JUGE PIGEON (dissident en partie)-L'in-
tim6 est un planteur de tabac jaune qui fait cette
culture sur une haute 6chelle. Le 9 juillet 1963, il
est a116 avec un camionneur, un nomm6 Raynault,
A l'6tablissement de l'appelante & Fort Chambly.
Raynault allait reporter 1A, pour le compte d'un
nomm6 Champagne, une quantit6 d'engrais
chimique Zell 2-12-12 qui avait durci. L'intim6
est all6 au bureau et, en demandant cinq tonnes,
a pr6sent6 au commis une liste de prix des en-
grais chimiques vendus par I'appelante, sur
laquelle son 6pouse avait soulign6, avec en marge
un petit trait vertical au-dessus de la ligne, la
mention suivante:

I Sulphate de Potasse 50%

Le commis a r6dig6, A la machine A 6crire, une
commande en neuf exemplaires sur un jeu de
formules imprim6es. Sur cette commande il a 6crit
<Nitrate d'ammoniaques>, ce qui est, dans la liste
de prix, la marchandise mentionn6e imm6diate-
ment en dessous de <Sulphate de Potasse>. En-
suite, le commis a pr6sent6 cette commande A
l'intim6 et lui a fait signer 1'exemplaire intitul6
<Sales Dept.> (feuille jaune).

L'intimb sait signer son nom mais il ne sait pas
lire. II a donc sign6 sans lire, sans que, cependant,
le commis soit au courant de son ignorance.
Aprbs cela, l'intim6 a caus6 avec un nomm6 Le-
gault qui avait charge de la production et de la
livraison & 1'6tablissement de l'appelante. Ensuite,
la marchandise a 6t6 charg6e dans le camion par
les employ6s de l'appelante avec l'aide de Ray-
nault et de l'intim6. 11 n'y en avait que 105 sacs
de 80 lbs., soit 4.2 tonnes. La commande a 6t6
modifi6e A la plume en cons6quence et I'intim6 a
sign6 1'exemplaire qui sert h constater la livraison
et est intitul6: <Factory Copy> (feuille bleue).

L'application de nitrate d'ammoniaque au lieu
de sulfate de potasse a eu de tris mauvais r6-
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The tobacco did not ripen, and the resulting loss
amounted to $32,235.70.

In the Superior Court, Andr6 Demers J. main-
tained the action for half the amount of the loss,
and his decision was affirmed by a unanimous
judgment of the Court of Appeal'. Both Courts
refused to give credit to the testimony of appel-
lant's clerk, who denied that respondent had
given him, to prepare the order, a price list with
an item underlined and contended that Raynault
was the one who gave him a bit of paper, the
end of an envelope, on which had been written:

[TRANSLATION] "Tobacco fertilizer, 2-12-12,
and ammonium nitrate, five tons."

Nothing shows that this finding was erroneous.
This is essentially a question of credibility, and it
was quite proper to accept respondent's evidence,
which is corroborated by Raynault, rather than
the clerk's.

Appellant contends that respondent remains
bound by the contract that he signed, because he
did not pray for its recission. It relies particularly
on the decision of the Court of Appeal in Spinard
v. Guertin2. That was an entirely different case.
The purchaser was not claiming that he had not
been given what was ordered: he was alleging
misrepresentation. The decision is based mainly
on what Baudry-Lacantinerie says under the
heading "Des Obligations", para. 50 et seq. This
author makes a distinction between cases in which
an error renders the contract "non-existent", and
those in which it is grounds for rescission. In the
first category, he mentions especially an error "on
the object of the agreement." This is undoubtedly
the case here. Respondent ordered potassium
sulphate, and he was given an order for ammo-
nium nitrate to sign. Hence there was no real
consent, only an appearance of consent. The
signature affixed to a document does not have the
absolute effect claimed for it by appellant: if this

1 [1969] Que. Q.B. 383.
'(1929), 48 Que. K.B. 234.

sultats. Le tabac n'a pas mfiri et la perte qui en
est r6sult6e s'est 6levie A $32,235.70.

En Cour superieure, M. le juge Andr6 Demers
a accueilli l'action pour la moiti6 du montant de
la perte et sa d6cision a 6t6 confirm6e par un
arrit unanime de la Cour d'appell. Les deux
Cours ont refus6 d'ajouter foi & la d6position du
commis de l'appelante qui a ni6 que l'intim6 lui
ait pr6sent6 pour la pr6paration de la commande
une liste de prix avec un article soulign6, mais a
pr6tendu que c'est Raynault qui lui aurait pr6-
sent6 un papier, un bout d'enveloppe, sur lequel
aurait 6t6 6crit:

<Engrais pour tabac, 2-12-12, et puis Ni-
trate d'ammonium, cinq tonnes>.

Rien ne tend & d6montrer que l'on ait fait
erreur en statuant ainsi. Au contraire, il s'agit
essentiellement d'une question de cr6dibilit6 et
il est parfaitement normal que l'on ait pr6f6r6 A
la version du commis, celle de l'intiin6 qui est cor-
robor6e par Raynault.

L'appelante soutient que l'intim6 doit rester li6
par le contrat qu'il a sign6, vu qu'il n'en a pas
demand6 l'annulation. Elle invoque notamment
l'arrit de la Cour d'appel dans Spinard c. Guer-
tin2. EI s'agissait 1M d'un cas tout h fait diffirent.
L'acheteur ne pr6tendait pas qu'on ne lui avait
pas livr6 ce qui avait 6t6 command6 mais se
plaignait de fausses repr6sentations. La d6cision
est fond6e principalement sur ce que dit Baudry-
Lacantinerie au titre des Obligations, par. 50 et s.
Cet auteur distingue entre les cas oii 1'erreur rend
le contrat <inexistants et ceux dans lesquels elle
le rend annulable. Dans la premibre cat6gorie, il
mentionne notamment 1'erreur qui «porte sur
1'objet de la convention>. Tel est indubitablement
notre cas. L'intimb a command6 du sulfate de
potasse, on lui a fait signer une commande de
nitrate d'ammoniaque. Il n'y a donc pas eu de
consentement v6ritable mais seulement une ap-
parence de consentement. La signature apposde A
un document n'a pas I'effet absolu que l'appelante
pr6tend qu'il faut lui donner. Si cette signature a

1 [1969] B.R. 383.
2 (1929), 48 B.R. 234.
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signature was affixed through an error destructive
of consent, the contract was non-existent despite
the signature (Rawleigh v. Dumoulin3 ).

Appellant contended that its liability was ex-
cluded by the terms of an agreement headed
"Customer's Contract of Sale", which respondent
signed on January 5, 1956. In this document
there are the following clauses:

[TRANSLATION] CLAIMS: All complaints or claims
of whatever kind shall be submitted to us by you in
detail and in writing within ten days after receipt of
the fertilizer in question, and before it is used; other-
wise we shall be released from any obligation or
liability concerning such complaints or claims.

We shall be in no way responsible for any fault or
delay occurring in the performance or fulfilment of
this agreement, or of any sales or orders made there-
under, if we are directly or indirectly prevented there-
from by one or more causes beyond our control.

The trial judge correctly refused to apply these
clauses, holding that appellant's fault was not
contractual. In fact, as we have seen, the contract
must be treated as non-existent. The fault is
therefore quasi-delictual, and consequently the
stipulation of non-liability does not apply (Can-
ada Steamship Lines v. The King4).

On respondent's cross-appeal, the question is
whether the Superior Court and the Court of
Appeal correctly divided the liability on account
of respondent's failure to have read to him what
was printed in large black letters on each bag de-
livered to him. In my opinion the blame was justi-
fied. The error committed by appellant's clerk is
definitely inexcusable, but on the other hand
widespread education has been the rule in this
country for such a long time that illiterates are
rare exceptions. Also, the precautions to be taken
with dangerous products-of which ammonium
nitrate is one-are generally considered, by cus-
tom as well as by legislation, as sufficiently drawn

3 (1925), 39 Que. K.B. 241; [1926] S.C.R. 551, [1926] 4
D.L.R. 141.

4 [1952] A.C. 192, 5 W.W.R. (N.S.) 609, [1952] 2 D.L.R.
786, [1952] 1 All. E.R. 305.

6tW apposde par une erreur telle qu'elle d6truit le
consentement, le contrat est inexistant malgr6 la
signature (Rawleigh c. Dumoulin3 ).

L'appelante a soutenu que sa responsabilit6
6tait exclue par les clauses d'une convention in-
titul6e <Contrat de Vente du client> que 1'intim6
a signie le 5 janvier 1956. Dans ce document on
trouve les clauses suivantes:

RtCLAMATIONS: Toutes plaintes ou r6clamations,
de quelque nature que ce soit, devront nous 8tre
faites par vous en d6tail, par 6crit, dans les dix jours
apris la r6ception des engrais en cause, et avant que
ces derniers ne soient utilisds; autrement nous serons
libr6r6s de toute obligation ou responsabilit6 concer-
nant telles plaintes ou r6clamations.
Nous ne serons pas responsables, A quelque titre que
ce soit pour aucune faute ni d6lai survenu au cours
de l'ex6cution ou de l'op6ration de la pr6sente con-
vention, ni de toutes ventes ou commandes prises en
vertu des pr6sentes, si nous en sommes empich6s,
directement ou indirectement, par une ou des causes
hors de notre contr6le.

Le juge de premibre instance a correctement
refus6 de tenir compte de ces clauses en disant
que la faute de 'appelante n'6tait pas contrac-
tuelle. En effet, comme nous l'avons vu, il faut
tenir le contrat pour inexistant. La faute est donc
quasi-d6lictuelle et par cons6quent, la stipulation
de non-responsabilit6 ne s'y applique pas (Canada
Steamship Lines v. The King4 .)

L'intim6 ayant form6 un pourvoi incident, il
reste A se demander si la Cour supdrieure et la
Cour d'appel ont h bon droit partag6 la respon-
sabilit6 en reprochant a 1'intim6 de ne pas s'8tre
fait lire ce qui 6tait imprim6 en grosses lettres
noires sur chacun des sacs qu'on lui a livr6s. A
mon avis, ce reproche est bien fond6. L'erreur
du commis de l'appelante est sans doute inex-
cusable mais, d'un autre c6td, 1'instruction est
depuis assez longtemps g6n6rale dans notre pays
pour que les illettr6s soient de rares exceptions.
Aussi, les pr6cautions h prendre a l'6gard de pro-
duits dangereux-le nitrate d'ammoniaque en est
un-sont g6ndralement consid6rdes tant dans

8 (1925), 39 B.R. 241; [1926] R.C.S. 551, [1926] 4
D.L.R. 141.

'[1952] A.C. 192, 5 W.W.R. (N.S.) 609. [1952] 2
D.L.R. 786, [1952] 1 All E.R. 305.
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to the attention of users by printed instructions
on the containers. Here, for instance, one can see
that precise instruction as to the precautions to be
taken in handling the product are printed on the
bag filed as an exhibit. Illiterates using such
products ought to be conscious of the necessity
of making up for their lack of education by hav-
ing what is printed thereon read to them.

Had respondent not been illiterate, he would
certainly not have been excused for spreading the
product over his fields without looking at what
was printed in large letters on each bag. In my
opinion, under present-day conditions, illiteracy
does not excuse him from taking the elementary
precaution of informing himself as to the instruc-
tions printed on the bags delivered to him.
Furthermore, as he was using this type of fertilizer
for the first time, the appearance of the product
was unknown to him.

For these reasons I would dismiss the appeal
and the cross-appeal with costs.

Appeal dismissed and cross-appeal allowed
with costs, PIGEON J. dissenting in part.

Solicitors for the defendant, appellant: Pagg,
Beauregard, Duchesne, Renaud & Desmarais,
Montreal.

Solicitors for the plaintiff, respondent: Dugas &
Dugas, Joliette.

l'usage que dans la l6gislation, comme suffisam-
ment porties h la connaissance des usagers par
des indications imprimees sur les contenants. Ici,
par exemple, on voit sur le sac qui a t produit
comme pi6ce au dossier, des indications pr6cises
sur les pr6cautions & prendre dans la manipula-
tion. Les illettr6s qui utilisent de tels produits
doivent 6tre conscients de la n6cessit6 d'obvier A
leur d6faut d'instruction en se faisant lire ce qui
est 6crit.

Il est bien sur que si l'intim6 n'avait pas 6t6
illettr6, on ne lui aurait pas pardonn6 d'avoir r6-
pandu le produit dans ses champs sans regarder
ce qui 6tait 6crit en gros caractbres sur chacun
des sacs. A mon avis, le fait d'8tre illettr6 ne
le dispensait pas dans les conditions actuelles de
prendre la pr6caution 616mentaire de s'instruire
des indications sur les sacs qu'on lui avait livr6s.
De plus, utilisant cette sorte d'engrais pour la
premiere fois, 1'apparence du produit lui 6tait in-
connue.

Pour ces motifs, je suis d'avis de rejeter avec
d6pens le pourvoi et le pourvoi incident.

Appel rejetd et appel incident accueilli avec
ddpens, le JUGE PIGEON itant dissident en partie.

Procureurs de la ddfenderesse, appelante: Pag6,
Beauregard, Duchesne, Renaud & Desmarais,
Montrial.

Procureurs du demandeur, intimd: Dugas &
Dugas, Joliette.

[1972] S.C.R.
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DUGAS C. CHEVRIER

Regent Dugas and General Waste and
Wares Ltd. (Defendants) Appellants;

and

Yolande Chevrier (Plaintiff) Respondent.

1971: February 4, 5; 1971: June 28.

Present: Fauteux C.J. and Abbott, Martland, Hall
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Motor vehicle-Truck struck in the rear by auto-
mobile-Equal share of responsibility-Damages-
Civil Code, art. 1056.

A convertible driven by the plaintiff's husband
struck the rear of a truck owned by the appellant
company and driven by its employee. The truck was
loaded with rolls of paper weighing 800 to 1,200 lbs.
each, and most of its rear lights seemed to have
been inoperative. Prior to the accident, the driver
of the truck had been driving in the left-hand lane
of the road usually reserved for faster moving traffic,
and had stopped for a red traffic light. Almost imme-
diately after starting up again, the truck was struck
in the rear by the automobile. As a result of the
collision, several rolls of paper were thrown from
the truck crushing the convertible and killing its
driver, the plaintiff's husband. The trial judge found
that the driver of the automobile had been impru-
dent, that the lack of rear lights on the truck had
contributed to the accident, that the fact that the
rolls of paper fell could not be considered as an addi-
tional fault, and concluded that there had been
common responsibility. He fixed the damages at
$66,358. This judgment was affirmed by the Court
of Appeal. The defendants appealed to this Court.

Held: The appeal should be dismissed.
The findings of the trial judge, unanimously

affirmed by the Court of Appeal, should not be dis-
turbed. The proper test was clearly adopted in re-
viewing them, and the appellants have failed to show
that it was misapplied.

APPEAL from the judgment of the Court of
Queen's Bench, Appeal Side, province of Quebec',
affirming a judgment of Legault J. Appeal dis-
missed.

Regent Dugas et General Waste and
Wares Ltd. (Difendeurs) Appelants;

et

Yolande Chevrier (Demanderesse) Intimde.

1971: les 4 et 5 f6vrier; 1971: le 28 juin.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Hall et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Automobile-Camion heurtg i l'arridre par une
automobile-Part igale de responsabilitd-Dom-
mages-Code civil, art. 1056.

Une d6capotable conduite par le mari de la de-
manderesse a heurt6 l'arribre d'un camion de la com-
pagnie appelante qui 6tait conduit par son employ6.
Le camion transportait des rouleaux de papier pesant
chacun de 800 a 1,200 lbs., et il semble que la plu-
part des feux arribre ne fonctionnaient pas. Avant
I'accident, le conducteur du camion roulait dans la
voie de gauche qui est habituellement r6serv6e h la
circulation plus rapide et il s'6tait arrt6 au feu
rouge. Presque imm6diatement apris 6tre reparti, son
camion a 6t6 heurt6 i 1'arribre par l'automobile. Le
choc entraina la chute hors du camion de plusieurs
rouleaux de papier qui 6crasbrent la d6capotable,
tuant son conducteur, le mari de la demanderesse.
Le juge de premibre instance a conclu que le con-
ducteur de l'automobile avait 6t6 imprudent, que le
manque de feux rouges h l'arribre du camion avait
contribu6 a l'accident, que le fait que les rouleaux
de papier soient tomb6s ne pouvait constituer un
suppl6ment de faute, et il a 6tabli une responsabilit6
commune. II a fix6 les dommages i $66,358. Ce
jugement a 6t6 confirm6 par la Cour d'appel. Les
d6fendeurs ont appel6 h cette Cour.

Arrdt: L'appel doit 8tre rejet6.
Il n'y a pas lieu de modifier les conclusions du juge

de premibre instance qui ont 6t6 unaniment con-
firm6es par la Cour d'appel. Elles ont 6t6 revues A la
lumibre du critbre appropri6 et les appelants n'ont
pas d6montr6 qu'il a 6t6 mal appliqu6.

APPEL d'un jugement de la Cour du banc de
la reine, province de Qu6bec', confirmant un
jugement du Juge Legault. Appel rejet6.

1[1969] Que. Q.B. 994.
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Andrd Savoie, Q.C., for the defendants, appel-
lants.

Pierre St-Pierre, for the plaintiff, respondent.

The judgment of the Court was delivered by

ABBOTT J.-Respondent sued under art. 1056
of the Civil Code claiming damages suffered as a
result of the death of her husband in a rear-end
collision between his automobile and a truck
owned by the appellant company, and driven by
its employee Dugas while in the performance of
his duties.

The facts are fully set out in the judgments
below. Shortly stated, they are as follows. The
accident occurred at about 7:30 p.m. on October
28, 1964. Both vehicles were proceeding from
east to west on Sherbrooke Street, in Pointe-aux-
Trembles near the intersection of 32nd street.
The road was properly illuminated and the visi-
bility, while not excellent, was such as to permit
safe driving at 45 miles per hour, according to
one of the investigating police officers. Dugas was
driving a 1956 model truck in an indifferent state
of repair. In particular, most of the rear lights
seem to have been inoperative. The truck was
loaded with eight rolls of paper weighing 800 to
1,200 pounds each. Prior to the accident, Dugas
had been driving at about 25 miles per hour, in
the left hand lane of the road usually reserved for
faster moving traffic, and had stopped on the red
traffic light at the intersection of 32nd Street.
Almost immediately after starting up again, his
truck was struck in the rear by the Pontiac con-
vertible owned and driven by the deceased Yvon
Laurin. As a result of the collision, several rolls
of paper were thrown from the truck crushing
the Pontiac convertible and killing its driver.

After a careful review of the evidence, the
learned trial judge made the following findings
as to responsibility:

[TRANSLATION] The said Yvon Laurin had had
some beer before the accident, perhaps not in suffi-
cient quantity for him to be in an intoxicated
condition, but, according to the witness Pierre
Gelly, the son of a close friend of the victim, he was
"a bit high and had taken a drink some 10-20 min-
utes before the accident occurred." This witness

Andrd Savoie, c.r., pour les d6fendeurs, ap-
pelants.

Pierre St-Pierre, pour la demanderesse, intimbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE ABBoTT-L'intim6e a intent6 une
action en dommages-intdrets en vertu de l'art.
1056 du Code civil pour les dommages r6sultant
de la mort de son 6poux dont la voiture a heurt6
l'arribre du camion de la compagnie appelante
qui 6tait conduit par son employ6, Dugas, dans
l'ex6cution de ses fonctions.

Tous les faits sont relat6s dans les jugements
de premiere instance et d'appel. En voici un bref
r6sum6: 1'accident s'est produit le 28 octobre
1964, vers 19h 30. Les deux v6hicules circulaient
d'est en ouest h Pointe-aux-Trembles, sur la rue
Sherbrooke prbs de l'intersection de la 320 rue.
La rue 6tait suffisamment 6clair6e et la visibilit6,
bien qu'elle n'6tait pas excellente, permettait de
conduire sans danger A 45 milles A 1'heure d'aprbs
un des agents de police charg6s de l'enquate.
Dugas conduisait un camion de modile 1956 dont
I'6tat laissait h d6sirer. En particulier, il semble
que la plupart des feux arribre ne fonctionnaient
pas. Le camion transportait huit rouleaux de
papier pesant chacun de 800 A 1,200 livres.
Avant 1'accident, Dugas roulait A 25 milles A
l'heure environ dans la voie de gauche qui est
habituellement r6serv6e h la circulation plus rapide
et il s'6tait arr~t6 au feu rouge h 1'intersection de
la 32' rue. Presque imm6diatement apris 8tre re-
parti, son camion a 6t6 heurt6 h l'arribre par la
Pontiac d6capotable appartenant h feu Yvon
Laurin et conduite par lui. Le choc entraina la
chute hors du camion de plusieurs rouleaux de
papier qui 6crasbrent la Pontiac d~capotable,
tuant son conducteur.

Aprbs un examen approfondi des t6moignages,
le savant juge de premibre instance est arriv6 aux
conclusions suivantes quant h la responsabilit6:

Ledit Yvon Laurin, avant l'accident, avait pris
de la bibre, peut-8tre pas en quantit6 suffisante pour
8tre en 6tat d'intoxication, mais suivant le t6moin
Pierre Gelly, fils d'un ami intime de la victime. il
6tait <un peu chautasse et avait pris de la boisson
quelque 10 A 20 minutes avant le moment de l'acci-
dent>. Ce t6moin, par la suite, a essay6 de faire

DUGAS V. CHEVRIER Abbott J.286 [1972] S.C.R.
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subsequently sought to backtrack and say that he
had only detected the presence of alcohol from the
victim's breath. The witness stated that he had known
the victim since childhood, and that the latter was a
close friend of his father. It is difficult to ignore his
first spontaneous remark. Even in small quantity,
alcohol often makes a driver more venturesome.

The Court is forced to conclude that, for the
victim not to have seen the truck, when others saw
it, he cannot have had his vehicle under proper con-
trol, sufficient to avoid traffic hazards, and was not
paying attention to the road in front of him, or even
that he was driving his vehicle at a greater speed
than would allow him to stop within the distance of
his headlight beams. The argument of reduced visi-
bility put forward by the plaintiff applies equally
against the late Yvon Laurin in the operation of his
automobile.

A share of the responsibility for the said accident
must therefore be attributed to the victim. Impru-
dence by the victim, which his death makes it
impossible to establish with accuracy, undoubtedly
contributed to the accident, and it is only fair that
he should be made to bear his share of the responsi-
bility.

In view of the statements made by all witnesses
heard it is difficult to distribute and set the exact
proportion of the respective responsibility of the
parties concerned, and the Court cannot accept that
the lighting at the scene of the accident and the fact
that other vehicles had passed the truck in question
even without its rear lights, without incident, can
create a greater share of responsibility in defendants
than in the late Yvon Laurin. Only the importance
of a red rear light, at night, leads the undersigned to
assign an equal share of responsibility to the defend-
ants in their respective capacities.

The additional fault which plaintiff seeks to im-
pute to defendants, from the fact that the rolls fell
onto the victim, cannot be so considered.

The evidence indicated that the said rolls were
tied and secured according to normal practice and
with the usual precautions, and it would be im-
possible to require a truck driver to secure his load
in such a way that it could resist the impact of a
vehicle moving at a speed of at least 60 miles an
hour. As was established by a competent eye-witness,
the loading was carried out according to the stand-
ards followed in such cases.

The impact must have been of the most violent
kind, to cause a heavily laden truck, moving at low

machine arribre et de dire qu'il n'avait d6cel6 la
pr6sence de la boisson que par I'haleine de la vic-
time. Ce t6moin a d6clar6 qu'il connaissait la victime
depuis son enfance et que celui-ci 6tait un ami in-
time de son phre. Il est difficile d'oublier sa premibre
expression spontan6e. L'alcool, mime en petite quan-
tit6, souvent rend un chauffeur plus t6meraire.

Le Tribunal doit venir A la conclusion que la
victime, pour ne pas avoir vu le camion alors que
d'autres l'ont vu, n'avait pas son v6hicule sous un
contr6le normal et suffisant pour parer aux dangers
de circulation et ne pr8tait pas attention h la route
en avant de lui ou encore qu'il conduisait son v6hi-
cule a une vitesse plus grande que celle qui lui
aurait permis d'arr8ter dans I'6tendue du feu de ses
phares. L'argument de la visibilit6 r6duite invoqu6
par la demande vaut 6galement contre feu Yvon
Laurin dans la conduite de son v6hicule.

Une part de responsabilit6 dudit accident doit
donc 8tre attribu6e A la victime. Une imprudence de
la victime que son d6cks ne permet pas d'6tablir
avec pr6cision a certainement contribu6 & l'accident
et il n'est que juste de lui faire supporter sa part de
responsabilit6.

A la lueur de tous les t6moins entendus, il est
difficile de partager et de fixer une proportion exacte
de la responsabilit6 respective des parties concern6es
et le Tribunal ne peut croire que l'6clairage existant
au lieu de l'accident, que le fait que d'autres v6hi-
cules aient d6pass6 ledit camion m8me sans lumibre
i l'arribre, sans accident, puissent cr6er une part de

responsabilit6 plus forte chez les d6fendeurs que
chez feu Yvon Laurin. Seule l'importance d'un feu
rouge h l'arribre, le soir, permet au soussign6 d'ac-
corder une part 6gale de responsabilit6 aux dMfen-
deurs en leur qualit6 respective.

La faute additionnelle que l'on cherche h imputer
aux d6fendeurs du fait que les rouleaux soient
tomb6s sur la victime ne peut constituer un suppl6-
ment de faute.

La preuve a r6v6l6 que lesdits rouleaux avaient
6t6 attach6s et fix6s suivant les rigles ordinaires et
les pr6cautions usuelles et il serait impossible de
demander A un camionneur de fixer son charge-
ment de telle fagon que celui-ci puisse r6sister h un
choc de v6hicule allant h une vitesse d'au moins 60
milles a l'heure. Le chargement, tel qu'6tabli par
un t6moin visuel et comp6tent, a 6 fait suivant
les normes employ6es en pareil cas.

Le choc a di 6tre des plus violents pour faire
obliquer un camion, lourdement charg6, vers la

[1972] R.C.S. 287DUGAS C. CHEVRIER Le Juge Abbott



1 zRDUGAS V. CHEVIER Abbott J.[17]SCR

speed, to swerve to the left and run for 82 feet, and
even then the truck's movement was suddenly inter-
rupted by a 3-foot ditch which stopped its front
wheels.

For these various reasons, the Court thus finds
there is common responsibility between the late Yvon
Laurin and the defendants in their respective
capacities.

At the hearing before us, after hearing counsel
for appellants, the counsel for respondent was
advised that we did not need to hear him on the
question of responsibility.

The trial judge fixed the damages at $66,358
and condemned the appellants jointly and
severally to pay to respondent $33,179 with in-
terest and costs.

These finding were unanimously affirmed by the
Court of Appeal and they should not be disturbed.
The proper test was clearly adopted in reviewing
them and the appellants have failed to show that
it was misapplied.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the defendants, appellants:
Lacoste, Savoie, Joncas & Smith, Montreal.

Solicitor for the plaintiff, respondent: P. St.
Pierre, Montreal.

gauche et faire parcourir h ce camion 82 pieds alors
que celui-ci roule en petite vitesse et 1R encore la
trajectoire du camion a 6t6 interrompue brusque-
ment par un foss6 de 3 pieds qui a immobilis6 les
roues avant.

Pour ces diverses raisons, le Tribunal 6tablit donc
une responsabilit6 commune entre feu Yvon Laurin
et les d6fendeurs en leur qualit6 respective.

A l'audition en cette Cour, apris la plaidoirie
de 1'avocat des appelants, nous avons dit h 1'avo-
cat de l'intim6e que nous n'avions pas besoin de
l'entendre sur la question de la responsabilit6.

Le juge de premibre instance a fix6 les dom-
mages A $66,358 et il a condamn6 les appelants
solidairement h payer h l'intim6e la somme de
$33,179 avec intir8ts et d6pens.

Ces conclusions ont 6t6 unanimement con-
firm6es par la Cour d'appel et il n'y a pas lieu de
les modifier. Elles ont 6t6 revues h la lumibre du
critbre appropri6 et les appelants n'ont pas d6-
montr6 qu'il a 6t6 mal appliqu6.

Je suis d'avis de rejeter I'appel avec d6pens.

Appel rejetd avec ddpens.

Procureurs des ddfendeurs, appelants: Lacoste,
Savoie, Joncas & Smith, Montrial.

Procureur de la demanderesse, intimde: P.
St. Pierre, Montrial.

DUGAS v. CHEVRIER Abbott I. [1972] S.C.R.
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Kraft Construction Company Ltd. Appellant;

and

Metropolitan Corporation of Greater
Winnipeg Respondent.

1971: June 23, 24; 1971: October 5.

Present: Abbott, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

MANITOBA

Expropriation-Compensation-Valuation-Shop-
ping centre complex expropriated-Premises victim
of "planning blight"-Whether arbitrator in error in
accepting appraiser's economic approach in circum-
stances of case rather than cost approach.

The appellant was employed by the owners of
certain lands to construct thereon a shopping centre
complex. The owners ran into financial difficulties
and in consequence were unable to finance the com-
pletion of the shopping centre or to pay the appel-
ant. An agreement was arrived at whereby the
property was transferred to the appellant. Later, the
property was expropriated by the respondent. The
parties were unable to agree on the amount of com-
pensation to which the appellant was entitled by
virtue of the expropriation and the matter pro-
ceeded to arbitration. The arbitrator's award was
sustained by the Court of Appeal (one member of
the Court dissenting) and the appellant then ap-
pealed to this Court.

At the hearing before the arbitrator, the appraiser
for the respondent approached the question of value
on two bases, using (a) the economic approach, and
(b) the cost approach. The only question on the
appeal to this Court was whether the arbitrator was
in error in accepting the appraiser's economic ap-
proach in the circumstances of the case rather than
his cost approach.

Held: The appeal should be allowed.
The economic approach was less reliable in this

case than the cost approach and therefore it was on
the basis of the latter that the award should be fixed.

The economic approach, to be meaningful, had to
derive its relevance and utility from rental values
which were either already agreed upon as fair or

94390-1

Kraft Construction Company Ltd. Appelante;

et

Metropolitan Corporation of Greater
Winnipeg Intimde.

1971: les 23 et 24 juin; 1971: le 5 octobre.

Presents: Les Juges Abbott, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Expropriation - Indemnitd - tvaluation - Ex-
propriation d'un centre commercial-Immeuble afgec-
td par l'eflet ddprimant des plans d'urbanisme-
L'arbitre a-t-il errd en acceptant fivaluation par le
revenu retenue par l'dvaluateur expert de prdfirence
a l'dvaluation par le coit de reconstruction.

L'appelante a 6t6 engag6e par les propri6taires de
certains terrains pour la construction d'un centre
commercial. Les propri6taires ont 6prouv6 des diffi-
cult6s financibres et n'ont pu financer l'achivement
de la construction du centre commercial ni payer
I'appelante. Une entente a 6td conclue en vertu de
laquelle la propri6t6 a 6t6 c6d6e h l'appelante. Plus
tard, I'intimbe l'a expropride. Les parties ne purent
s'entendre sur le montant de l'indemnit6 qui revenait
A l'appelante du fait de I'expropriation et I'affaire
fut soumise h l'arbitrage. Un arrt majoritaire de la
Cour d'appel a maintenu 'adjudication de l'arbitre,
et l'appelante en a appel6 & cette Cour.

A l'audition devant I'arbitre, I'6valuateur expert
de l'intimde a abord6 la question de la valeur en se
basant sur deux m6thodes: (a) l'6valuation par le
revenu et (b) l'6valuation par le coit de recons-
truction. En cette Cour, la seule question en litige
est de savoir si l'arbitre a fait erreur en acceptant,
dans les circonstances de I'esp~ce, I'6valuation par le
revenu propos6e par l'6valuateur expert plut6t que
l'6valuation par le codt de reconstruction.

Arrit: L'appel doit 8tre accueilli.
En l'esphee, I'6valuation par le revenu est moins

sfire que I'6valuation par le cofit de reconstruction
et, par consequent, 'adjudication doit Stre bas6e sur
cette dernibre.

Pour avoir du sens, I'dvaluation par le revenu doit
tirer sa pertinence et son utilit6 de valeurs locatives
d6jA reconnues comme 6tant justes ou pouvant 8tre
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which could with reasonable precision be so fixed.
Here, however, because the premises were the victim
of "planning blight", the actual rentals were not a
fair indication of true rental value. The appraiser,
therefore, had felt obliged to base economic ap-
proach not upon the actual rentals but upon a higher
scale of rentals adjusted to take care of the factor
of planning blight. The difficulty, however, was that
the task of making a suitable upward adjustment
took one into an area of guesswork and speculation.

The cost approach was admittedly one of in-
frequent application but when, as here, the only
other basis suggested by the accredited expert was
manifestly so unconvincing, the case for employing
the cost approach became stronger than it might
otherwise have been. The appraiser's reason for re-
jecting the cost approach in favour of the economic
approach rested on the difficulty of correctly estima-
ting obsolescence and depreciation. But it could not
be said that his estimates of those factors were un-
duly favourable to the appellant.

APPEAL from a judgment of the Court of
Appeal for Manitoba', sustaining an arbitrator's
award of compensation for expropriation. Appeal
allowed.

E. B. Pitblado, Q.C., and A. Anhang, for the
appellant.

D. C. Lennox, Q.C., and F. N. Steele, for the
respondent.

The judgment of the Court was delivered by

HALL J.-This is an appeal from the Court of
Appeal for Manitoba which sustained (Freedman
J.A. as he then was, dissenting) an award of
$120,500 made by His Honour Judge Keith as
arbitrator following the expropriation by the re-
spondent of lands of the appellant.

The property in question is located at the inter-
section of Pembina Highway and University Ave-
nue in the Municipality of Fort Garry, a suburb
of the City of Winnipeg. During the years 1964

1 (1971), 16 D.L.R. (3d) 529.

d6termin6es avec une pr6cision raisonnable. Ce-
pendant, en l'esphee, les loyers ne repr6sentaient pas
la valeur locative rbelle pour la raison que l'immeuble
6tait affect6 par l'effet d6primant des plans d'urba-
nisme. L'6valuateur expert a, par cons6quent, cru
devoir baser son 6valuation par le revenu non pas
sur les loyers effectivement pay6s mais sur une
6chelle de loyer sup6rieure et corrig6e de fagon A
tenir compte de l'effet d6primant du plan d'urba-
nisme. La difficult6, toutefois, est que pour en arriver
4 un relbvement appropri6 des taux, il faut se
fonder sur des conjectures.

Il est reconnu que la m6thode de l'6valuation par
le cofit de reconstruction n'est pas d'application
courante, mais lorsque, dans cette affaire-ci, l'unique
autre moyen sugg6r6 par 1'expert autoris6 se revile
aussi peu convaincant, l'argument faisant valoir
l'6valuation par le cosit de reconstruction a plus de
poids qu'il n'en aurait autrement. L'6valuateur ex-
pert a retenu l'6valuation par le revenu de pr6f6rence
, l'dvaluation par le cofit de reconstruction parce
qu'il 6tait difficile d'estimer correctement la d6-
su6tude et la d6pr6ciation. Mais on ne peut dire que
son estimation de ces facteurs favorisait indfiment
l'appelante.

APPEL d'un jugement de la Cour d'appel du
Manitoba', qui a maintenu Padjudication d'une
indemnit6 relativement A une expropriation. Appel
accueilli.

E. B. Pitblado, c.r., et A. Anhang, pour l'ap-
pelante.

D. C. Lennox, c.r., et F. N. Steele, pour lin-
timbe.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-fl s'agit d'un appel interjet6
A 1'encontre d'un arrit de la Cour d'appel du Mani-
toba qui a maintenu (le Juge Freedman, alors
Juge d'appel, 6tant dissident) une adjudication de
$120,500 prononc6e par Son Honneur le Juge
Keith, agissant & titre d'arbitre relativement A
'expropriation par l'intim6e de terrains apparte-

nant A l'appelante.
La propridt6 en question est situde & 1inter-

section de Pembina Highway et University Avenue
dans la municipalit6 de Fort Garry, en banlieue
de la ville de Winnipeg. Au cours des annies 1964

1 (1971), 16 DL.R. (3d) 529.
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and 1965 the then owners employed appellant to
construct a shopping centre complex some 10,000
square feet in area on the property. The owners
ran into financial difficulties due to the collapse
of Atlantic Acceptance Corporation, and in conse-
quence were unable to finance the completion of
the shopping centre or to pay appellant. An agree-
ment was arrived at whereby the owners trans-
ferred the property to the appellant who took
possession in January 1966. It made some altera-
tions to suit its needs and moved in.

By By-law No. 1174 dated April 27, 1967,
respondent expropriated the property. At that
time there were four tenants in the building in
addition to appellant. On taking possession the
appellant had attempted to obtain other suitable
tenants but had found difficulty in so doing be-
cause it was becoming known that the property
would soon be expropriated.

The parties were unable to agree on the amount
of compensation to which appellant was entitled
by virtue of the expropriation and the matter
proceeded to arbitration. The learned arbitrator
awarded appellant the sum of $120,500 plus
interest at the rate of 5 per cent from the date
of taking, namely May 4, 1967.

At the hearing before the arbitrator, two expert
witnesses gave evidence, Farstad for the appellant
and Trumpour for the respondent. Farstad valued
the property at $160,000. This valuation was
rejected by the arbitrator and his discretion in
this respect is not to be disturbed. Trumpour for
the respondent approached the question of value
on two bases, using (a) the economic approach,
and (b) the cost approach. Using the economic
approach, Trumpour arrived at a final valuation
of $110,000 and using the cost approach he pro-
duced a figure of $127,500. To each of these
figures had to be added two items: $8,000 for
dispossession costs and $2,500 for lost archery
equipment, neither of which are in dispute. The
arbitrator accepted Trumpour's economic ap-
proach figure and fixed the value at $110,000
which, with the two items just mentioned, brought
his award to $120,500. The appellant now asks
that the value be fixed at Farstad's figure of
$160,000 or, in any event, at not less than the

94390-li

et 1965, les propri6taires de l'6poque ont engag6
l'appelante pour la construction d'un centre com-
mercial d'une superficie de quelque 10,000 pieds
carr6s sur le terrain. Les propri6taires ont 6prouv6
des difficult6s financibres par suite de la d6bacle
de la Atlantic Acceptance Corporation et n'ont pu
financer l'achivement de la construction du centre
commercial ni payer I'appelante. Une entente a
6t6 conclue en vertu de laquelle les propri6taires
ont c6d6 la propri6t6 A l'appelante qui est entr6e
en possession en janvier 1966. Aprbs avoir appor-
t6 quelques changements convenant h ses besoins,
cette dernibre s'est install6e dans l'immeuble.

En vertu du riglement no 1174 dat6 du 27 avril
1967, l'intim6e a expropri6 la propri6t6. A ce
moment-lA, l'6difice abritait quatre locataires en
plus de l'appelante. En prenant possession des
lieux, l'appelante avait essay6 d'attirer d'autres
locataires convenables mais elle avait 6prouv6 des
difficult6s A cet 6gard, car il devenait de notori6t6
que la propri6t6 serait prochainement expropri6e.

Les parties ne purent s'entendre sur le montant
de I'indemnit6 qui revenait l'appelante du fait
de l'expropriation et l'affaire fut soumise i l'arbi-
trage. Le savant arbitre a adjug6 A I'appelante la
somme de $120,500 plus un intiret de 5 pour cent
A partir de la date de l'expropriation, soit le 4 mai
1967.

A 1'audition devant l'arbitre, deux experts ont
t6moign6, Farstad pour 'appelante et Trumpour
pour I'intimbe. Farstad a estim6 la propridt6 A
$160,000. L'arbitre a rejet6 cette estimation et il
n'y a pas lieu de modifier sa d6cision A cet 6gard.
Trumpour, qui t6moignait pour 1'intim6e, a abord6
la question de la valeur en se basant sur deux m6-
thodes: (a) l'6valuation par le revenu, et (b)
l'6valuation par le cofit de reconstruction. Avec
1'6valuation par le revenu, Trumpour est arriv6
A une estimation finale de $110,000 et avec 1'6va-
luation par le cofit de reconstruction, A une esti-
mation de $127,500. II fallait ajouter deux mon-
tants A chacun de ces chiffres: $8,000 pour les
frais de d6possession et $2,500 pour la perte de
1'6quipement de tir A l'arc, mais aucun de ces
montants n'est en litige. L'arbitre a accept6 le
montant auquel est arriv6 Trumpour en se fondant
sur l'6valuation par le revenu et il a 6tabli la
valeur A $110,000; ce qui porte son adjudication,
apres 1'addition des deux montants susmentionnis,

291KRAFT CONSTRUCTION c. GREATER WINNIPEG Le luge Hall[1972] R.C.S.



292 KRAFT CONSTRUCTION V. GREATER WINNIPEG Hall I. 119721 S.C.R.

sum of $138,000 which is the amount which
Freedman J.A. would have allowed in his dissent-
ing judgment.

There was no disagreement between the parties
here or in the Court of Appeal as to the law
applicable or as to the proper principles upon
which an award of arbitration should be made,
and the only question is whether the arbitrator was
in error in accepting Trumpour's economic ap-
proach in the circumstances of this case rather
than his cost approach. I am in agreement with
Freedman J.A.'s view that the arbitrator erred
in fixing a valuation based on the economic
approach and I do not think that I can put the
matter any better than Freedman J.A. did in his
reasons as follows:

I confess to some surprise that a valuation based
on the economic approach was regarded by the
learned arbitrator as the most acceptable method of
fixing value in this particular case. It seems to me
that this was peculiarly a case in which the economic
approach was so surrounded with uncertainties as to
make its employment here a most dubious and
hazardous course. The economic approach, if it is
to be meaningful at all, must derive its relevance
and utility from rental values which are either al-
ready agreed upon as fair or which can with reason-
able precision be so fixed. Here, however, it is
common ground that the actual rentals being paid
were not a fair indication of true rental value. The
specific reason for this was that the premises were
the victims of what is known as "planning blight".
Prior expropriations of property in the immediate
area and the general knowledge that further expro-
priations might take place had cast a shadow on the
property and had adversely affected the opportunity
of securing leases at fair values. Mr. Trumpour in
his report frankly acknowledged this situation, and
for that reason felt obliged to base economic ap-
proach not upon actual rentals being paid but upon
a higher scale of rentals adjusted to take care of the
factor of planning blight. The difficulty, however, is
that the task of making a suitable upward adjustment
takes one into an area of guesswork and speculation.
Mr. Trumpour's adjusted rental scale was signifi-
cantly lower than that of Mr. Farstad.

A $120,500. En cette Cour, l'appelante demande
que la valeur soit fixde au montant de $160,000
6tabli par Farstad, ou du moins, h un montant qui
n'est pas infbrieur a $138,000, soit le montant que
le Juge d'appel Freedman aurait allou6 dans sa
dissidence.

En cette Cour et en Cour d'appel, les parties
6taient d'accord sur le droit applicable et les prin-
cipes sur lesquels une sentence arbitrale devait
s'appuyer, et la seule question en litige est de
savoir si l'arbitre a fait erreur en acceptant, dans
les circonstances de l'espbce, l'6valuation par le
revenu propos6e par Trumpour plut6t que l'6va-
luation par le cofit de reconstruction. Je pense
comme le Juge d'appel Freedman que l'arbitre
s'est tromp6 en 6tablissant une estimation bas6e
sur l'6valuation par le revenu, et je ne crois pas
pouvoir m'exprimer plus clairement que le Juge
d'appel Freedman dont je cite les motifs:

[TRADUCTION] Je m'6tonne que le savant arbitre
ait consid6r6 l'estimation bas6e sur l'6valuation par
le revenu comme 6tant la m6thode la plus valable
pour d6terminer la valeur dans ce cas particulier. Il
me semble que dans cette affaire pr6cis6ment,
I'6valuation par le revenu comporte tellement d'in-
certitudes qu'elle constitue une m6thode des plus
douteuses et hasardeuses. Pour avoir du sens,
I'6valuation par le revenu doit tirer sa pertinence et
son utilit6 de valeurs locatives d6ji reconnues comme
6tant justes ou pouvant 8tre d6terminbes avec une
pr6cision raisonnable. Cependant, en 1'esp&e, il est
reconnu que les loyers effectivement pay6s ne repr6-
sentaient pas la valeur locative r6elle. La raison
pricise en 6tait que I'immeuble 6tait affect6 par ce
qu'on appelle l'effet d6primant des plans d'urbanisme.
Le fait que d'autres immeubles situbs dans la
r6gion avoisinante avaient 6t6 expropri6s et qu'il
6tait de notori6t6 que d'autres expropriations se-
raient effectubes avait marqu6 la propri6t6 et
diminu6 les chances d'en louer les locaux h leur
juste valeur. Dans son rapport, M. Trumpour a
clairement reconnu cette situation, et c'est pourquoi
il a cru devoir baser son 6valuation par le revenu
non pas sur les loyers effectivement payds mais sur
une 6chelle de loyer sup6rieure et corrig6e de fagon
a tenir compte de l'effet d6primant du plan d'ur-
banisme. La difficult6, toutefois, est que pour en
arriver h un relvement appropri6 des taux, il faut
se fonder sur des conjectures. L'6chelle corrig6e des
loyers sur laquelle s'est fond6 M. Trumpour 6tait de
beaucoup infbrieure h celle de M. Farstad.
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I am quite aware that the learned arbitrator re-
jected the conclusion of Mr. Farstad and accepted
that of Mr. Trumpour. I do not quarrel with his
right to make such a choice according to his dis-
cretion. But, dealing only with the case as it was
presented from the lips of Mr. Trumpour, I am
bound to say that the learned arbitrator's acceptance
of the economic approach in this case is not sup-
portable.

Indeed when the claimant, early in the case, at-
tempted to adduce evidence of its operating costs for
the purpose of establishing value on the basis of the
economic approach, the learned arbitrator com-
mented thus:

"What kind of a speculation would I have to
enter into to arrive at the value of this property
on its rental value?"

And, again:

"THE COURT: I think it's too complicated al-
together. It would have to be speculation, this
kind of evidence. It couldn't be direct evidence.
I mean there would be so many factors: the size
of the building, apart from the location of it,
the size of the building would I would imagine
definitely limit the use of it. You would have to
find people that would fit into what there is there
and that might take you a long time. I don't doubt
that eventually you could fill it up with tenants
and eventually you could arrive at what it would
cost you to maintain the building and you would
subtract that from what you got in in rent and you
could show something if it were direct and prac-
tically know what the value of the building is as
a business concern. That's what you are evidently
trying to get at but this thing never did get to be
a business concern, did it?

MR. ANHANG: Of course the question is:
why not? And I think the reply is that the threat
of expropriation was hanging over it.

MR. MACIVER: That's right."

Having taken such a strong position on that subject,
the learned arbitrator surprisingly made a complete
volte-face and declared that Mr. Trumpour's ap-
proach to market value was the right one. Although
the learned arbitrator did not identify that approach
as the economic one, that is precisely what it was-
the very method which (correctly, in my view) the
learned arbitrator had earlier described as "too com-
plicated altogether" and resting entirely on "specu-
lation".

Je sais que le savant arbitre a rejet6 la conclusion
de M. Farstad pour accepter celle de M. Trumpour.
Je ne critique pas son droit de faire ce choix qui
est laiss6 & sa discr6tion. Mais, en n'6tudiant l'affaire
que dans l'optique de M. Trumpour, je dois dire
que le savant arbitre n'6tait pas fond6, en l'espice, A
accepter l'dvaluation par le revenu.

En effet, lorsque la r6clamation a tent6 au d6but
des proc6dures de produire la preuve de ses frais
d'exploitation, dans le but d'6tablir la valeur de
l'immeuble selon I'6valuation par le revenu, le savant
arbitre a fait le commentaire suivant:

cQuel genre de conjectures devrais-je faire pour
d6terminer la valeur de cette propriete d'apris sa
valeur locative?>

Et, plus loin:

<LA COUR: Je crois que c'est en somme trop
compliqu6. La preuve consisterait en conjectures.
Ce ne pourrait 8tre une preuve directe. Je veux
dire qu'il faudrait considbrer un grand nombre de
facteurs: les dimensions de l'immeuble, mis & part
son emplacement; j'imagine que les dimensions de
l'immeuble en limiteraient d6finitivement l'utilisa-
tion. II faudrait trouver des personnes auxquelles
les locaux conviendraient et cela pourrait prendre
du temps. Sans doute, vous pourriez parvenir A
trouver des locataires pour tous les locaux et A
d6terminer les frais d'entretien de l'immeuble; en
ddduisant ces frais des loyers pergus, vous pour-
riez produire des donnies concrktes, si la preuve
6tait directe, et vous pourriez pratiquement con-
naitre la valeur de l'immeuble comme entreprise
commerciale. De toute 6vidence, c'est ce que vous
essayez de faire, mais le projet n'est jamais de-
venu une entreprise commerciale, n'est-ce pas?

M. ANHANG: Bien entendu, la question est:
pourquoi pas? Et je crois que la rdponse est que
l'immeuble 6tait menac6 d'expropriation.

M. MACIVER: C'est exact.>

Aprbs avoir pris position aussi fermement h ce sujet,
il est surprenant que le savant arbitre ait fait volte-
face et d6clar6 que la m6thode de M. Trumpour
pour d6terminer la valeur marchande 6tait la bonne
m6thode. Bien que le savant arbitre n'ait pas pr6cis6
qu'il s'agissait de l'6valuation par le revenu, c'6tait
effectivement celle-lh-la m6thode mime dont (i
bon droit, h mon avis) le savant arbitre avait dit
qu'elle 6tait cen somme trop compliqu6eD et qu'elle
s'appuyait entibrement sur des econjectures>.
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The cost approach is admittedly one of infrequent
application. Here, however, when the only other
basis suggested by the accredited expert is mani-
festly so unconvincing, the case for employing the
cost approach becomes stronger than it might other-
wise be. Indeed Mr. Trumpour's treatment of the
cost approach seems in my eyes to be sounder and
more persuasive than his handling of the economic
approach. His reason for rejecting the former in
favour of the latter rested on the difficulty of cor-
rectly estimating obsolescence and depreciation. But
it cannot be said that his estimates of those factors
were unduly favourable to the claimant. Indeed the
claimant contends, with some justification, that the
amounts which Mr. Trumpour deducted for obso-
lescence and depreciation were grossly excessive.
Any change there should in fairness redound to the
advantage of the claimant. I do not, however, pro-
pose that such a change be made, but rather that
an award be granted on the basis of the cost ap-
proach as it stands.

Bearing in mind that the evidence of Mr. Farstad
was not accepted, I am prepared to dispose of this
case on the evidence of Mr. Trumpour. But for the
reasons already given I find the economic approach
less reliable in this case than the cost approach. I
would accordingly fix the award on the basis of the
cost approach, namely, $127,500, to which I would
add the item of $8,000 for dispossession costs, and
$2,500 for lost archery equipment, making a total
award of $138,000, with interest at five per cent
per annum.

I would, accordingly, allow the appeal and fix
the amount payable at $138,000 with interest at
5 per cent from May 4, 1967. The appellant is
entitled to its costs in this Court and in the Court
of Appeal.

Appeal allowed with costs.

Solicitors for the appellant: Pitblado, Hoskin
& Co., Winnipeg.

Solicitor for the respondent: D. C. Lennox,
Winnipeg.

Il est reconnu que la m6thode de l'6valuation par
le co1t de reconstruction n'est pas d'application
courante. Cependant, dans cette affaire-ci, lorsque
l'unique autre moyen sugg6r6 par 'expert autoris6
se rivble aussi peu convaincant, I'argument faisant
valoir l'6valuation par le cofit de reconstruction a
plus de poids qu'il n'en aurait autrement. En fait, la
fagon dont M. Trumpour a trait6 de cette dernibre
m6thode me parait plus rationnelle et plus persua-
sive que la fagon dont il a pr6sent6 l'6valuation par
le revenu. II a retenu cette demibre de pr6f6rence A
la premiere parce qu'il 6tait difficile d'estimer cor-
rectement Ia d6suitude et la d6priciation. Mais on
ne peut dire que son estimation de ces facteurs
favorisait ind~ment la requ~rante. En effet, la r6-
clamante pr6tend, et jusqu'd un certain point A
raison, que les montants d6duits par M. Trumpour
pour la d6subtude et la d6priciation 6taient excessive-
ment 6lev6s. En toute justice, tout changement h cet
6gard devrait tourner h l'avantage de la r6clamante.
Cependant, je ne propose aucun changement de la
sorte mais plut6t une adjudication bas6e sur
l'6valuation par le coit de reconstruction telle qu'elle
a 6t6 pr6sent6e.

ftant donn6 que le t6moignage de M. Farstad n'a
pas 6t6 accept6, je suis d'avis de r6gler cette affaire
en me fondant sur le t6moignage de M. Trumpour.
Mais, pour les motifs susmentionn6s, je trouve
qu'en 'esp&e, I'6valuation par le revenu est moins
scre que l'valuation par le codt de reconstruction.
Par cons6quent, je baserais l'adjudication sur
I'6valuation par le cofit de reconstruction, ce qui
donne un montant de $127,500, auquel montant
j'ajouterais $8,000 pour les frais de d6possession et
$2,500 pour la perte de l'6quipement de tir A l'arc,
soit un total de $138,000 portant int6r~t au taux de
cinq pour cent I'an.

Par cons6quent, je suis d'avis d'accueillir l'appel
et de fixer le montant payable A $138,000, avec
intdr8t de 5 pour cent h partir du 4 mai 1967.
L'appelante a droit A ses d6pens en cette Cour et
en Cour d'appel.

Appel accueilli avec ddpens.

Procureurs de l'appelante: Pitblado, Hoskin &
Co., Winnipeg.

Procureur de l'intimde: D. C. Lennox, Win-
nipeg.
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International Association of Bridge,
Structural & Ornamental Ironworkers Union,
Local 97, et al. (Defendants) Appellants;

and

Canadian Ironworkers Union No. 1
(Plaintiff) Respondent.

1971: May 27, 28; 1971: October 5.

Present: Judson, Ritchie, Hall, Spence and
Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Labour-Building trades council-Struggle for ex-
clusive access to construction jobs-Breakaway
union-Members employed by subcontractor-Illegal
strike by affiliated unions-Council obtaining sub-
contractors' clause-Liability for illegal activity of
affiliated unions.

The defendant, Local 97, was one of a number of
craft labour unions constituting a building trades
council, one of whose objectives was to secure for
the benefit of the members of its affiliated unions
exclusive access to all jobs in the construction indus-
try in the area. As a result of a dispute within the
ranks of Local 97, a group of its members broke
away to form the plaintiff union, Union No. 1. The
latter then obtained a number of certificates and
secured collective agreements with some employers.

At the site where a new Hudson's Bay Co. store
was being erected, two union business agents, both
of whom were known to be representatives of unions
affiliated with the council, objected to the presence
on the job of members of Union No. 1. These mem-
bers were employed by a subcontractor who was
under collective agreement with Union No. 1 and
threats of a strike were made if they were not taken
off the job. On the following day members of affi-
liated unions established a picket line and, as a re-
sult, the job was shut down. The picketing and work
stoppage were illegal under the statute law of the
Province.

Subsequently, meetings were held by representa-
tives of a contractors' association, to which most of
the contractors in the area belonged, with repre-
sentatives of the council and, in the result, the

International Association of Bridge,
Structural & Ornamental Ironworkers Union,
Local 97, et al. (Difendeurs) Appelants;

et

Canadian Ironworkers Union No. 1
(Demandeur) Intimi.

1971: les 27 et 28 mai; 1971: le 5 octobre.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence
et Pigeon.

EN APPEL DE LA COUR D'APPEL DE LA

COLOMBIE-BRITANNIQUE

Travail-Conseil de syndicats des mitiers de la
construction-Objectif: acc~s exclusif aux emplois
dans l'industrie du batiment-Syndicat rival-Mem-
bres employds par sous-traitant-Gr~ve illigale par
syndicats affilids-Conseil obtenant clause relative
aux sous-contrats-Responsabilit6 pour actes ill-
gaux de syndicats affilids.

Le d6fendeur, <Local 97>, est l'un des syndicats
qui forment un conseil de syndicats de m6tier de
l'industrie du bitiment, dont l'un des objectifs est
d'obtenir pour les membres des syndicats affili6s
l'acchs exclusif h tous les emplois dans l'industrie du
bAtiment de la r6gion. Par suite d'un diff6rend au
sein du <Local 97D, certains de ses membres ont
form6 en s'en d6tachant le syndicat demandeur,
<Union No. 1>. Celui-ci a alors obtenu un certain
nombre d'accr6ditations et conclu des conventions
collectives avec quelques employeurs.

Sur le chantier de construction d'un nouveau
magasin de la Compagnie de la Baie d'Hudson, deux
agents syndicaux, tous deux connus comme repre-
sentants de syndicats affili6s au Conseil, se sont
plaints de la pr6sence sur le chantier de membres
de ((Union No. 1 i. Ces membres 6taient A l'emploi
d'un sous-traitant qui 6tait li6 par convention collec-
tive avec "Union No. 1D. Il y a eu des menaces de
grave si ces membres n'6taient pas exclus du chan-
tier. Le lendemain, des membres de syndicats affili6s
mettaient un piquet de grave en place, ce qui amena
la fermeture du chantier. L'6tablissement du piquet
de grave et l'arrat de travail 6taient ill6gaux en
vertu de la 16gislation provinciale.

Subs6quemment, on a convoqu6 des assembl6es
des repr6sentants de l'Association des employeurs,
dont la plupart des employeurs de la r6gion faisaient
partie, et des reprbsentants du Conseil. Le directeur
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manager of the association gave a commitment that
the members of his organization had agreed not to
let out contracts or entertain bids from firms who
were under agreement to or certified by Union No. 1.

An action for damages, in which several incidents
were mentioned, was dismissed by the trial judge,
save with respect to what was called the "North-
wood" incident, for which nominal damages only
were given. Union No. 1 appealed that part of the
trial judgment dismissing its claim in respect to the
Hudson's Bay incident. In respect of this incident,
the Court of Appeal allowed the appeal and ordered
a new trial limited to damages. An appeal by Local
97 was then brought to this Court.

Held: The appeal should be dismissed.
Although what had been agreed upon with respect

to subcontractors who were under agreement to or
certified by the plaintiff union was not illegal, the
means employed to secure that end, namely a strike
and the threat of its indefinite prolongation, were
tortious because it was an actionable wrong to use
illegal means to secure a lawful objective, when
damage was caused thereby.

While it was true that those who seek to fasten
on a defendant responsibility for a tort committed
by others have to show the existence of relationship
of agent and principal, this did not have to be
demonstrated by producing a formal agreement. It
was clear that although Local 97's officers sat back
and took no part in what was going on, what was
being achieved was an objective that they were
struggling for. It was equally clear that the others,
who were resorting to illegal means for attaining it,
felt that Local 97's participation in the activities of
the council meant that they had authority for acting
as they did. In view of such evidence, it was of no
importance that such authority could not be found
in the rules and by-laws of the council or that the
procedure followed may have been contrary to those
rules and by-laws.

Belyea v. The King; Weinraub v. The King,
[1932] S.C.R. 279, referred to.

APPEAL from a judgment of the Court of
Appeal for British Columbia', allowing an appeal
from a judgment of Ruttan J. Appeal dismissed.

1 (1968), 73 W.W.R. 172, 13 D.L.R. (3d) 559.

de l'Association a finalement donn6 l'engagement
que les membres de son organisation avaient con-
venu de ne pas octroyer de contrats aux maisons
lides A <Union No. 1,> par convention collective ou
accr6ditation et de ne pas recevoir d'offres de ces
maisons.

Une action en dommages dans laquelle divers in-
cidents 6taient mentionn6s, a 6t6 rejet6e par le juge
de premibre instance, sauf A l'6gard de ce qu'on a
appel6 l'incident <NorthwoodD pour lequel il n'a
accord6 que des dommages-int6rits symboliques.
<Union No. 1, a interjet6 appel de la partie du juge-
ment de premibre instance qui a rejet6 sa r6clama-
tion A l'6gard de l'incident <Compagnie de la Baie
d'HudsonD. A l'6gard de cet incident, la Cour d'appel
a accueilli l'appel et ordonn6 un nouveau procks sur
la seule question du montant des dommages. <Local

97 a alors appel6 A cette Cour.

Arrit: L'appel doit 8tre rejet6.
Bien que ce qui a 6t6 convenu h l'6gard des sous-

traitants qui 6taient li6s au syndicat demandeur par
convention collective ou accr6ditation n'6tait pas
ill6gal, les moyens employ6s pour parvenir h cette
fin, une grave avec menace de la prolonger ind6fini-
ment, 6taient d6lictueux parce que c'est un d6lit
civil que de se servir de moyens ill6gaux en vue
d'atteindre un objectif licite, lorsqu'il en rbsulte des
dommages.

Bien qu'il soit vrai que ceux qui cherchent h
imputer & un d6fendeur la responsabilit6 d'un d6lit
commis par des tiers doivent 6tablir l'existence d'un
lien de pr6position, il n'est pas obligatoire d'en
prouver l'existence par une entente formelle. Il est
clair que bien que les dirigeants de <Local 97> se
soient tenus h l'6cart et n'aient aucunement particip6
h ce qui se passait, ce que l'on a recherch6 6tait son
principal objectif. Il est 6galement clair que les tiers,
qui avaient recours a des moyens ill6gaux pour at-
teindre ce but, consid6raient que la participation de
<Local 97>' aux activit6s du Conseil signifiait qu'ils
6taient mandat6s pour agir comme ils l'ont fait. Vu
cette preuve, il importe peu que ce mandat ne puisse
s'6tablir en vertu des statuts et rkglements du Con-
seil, ou que la proc6dure suivie soit contraire A ces
statuts et riglements.

Arrat cit6: Belyea c. Le Roi; Weinraub c. Le Roi,
[1932] R.C.S. 279.

APPEL d'un jugement de la Cour d'appel de
la Colombie-Britanniquel, accuemlant un appel
d'un jugement du Juge Ruttan. Appel rejet6.

1 (1968), 73 W.W.R. 172, 13 D.L.R. (3d) 559.
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J. M. Giles and I. G. Nathanson, for the de-
fendants, appellants.

I. N. Laxton, for the plaintiff, respondent.

The judgment of the Court was delivered by

PIGEON J.-This appeal is from a majority
judgment of the Court of Appeal for British Co-
lumbia finding the appellant, "Local 97", liable
in damages to the respondent, "Union No. 1",
and ordering a new trial limited to damages. The
finding of liability is with respect to one only of
the several incidents mentioned in the action,
namely what was referred to as the "Hudson's
Bay" incident. The trial judge had dismissed the
action, save with respect to what was called the
"Northwood" incident and awarded nominal
damages only to Union No. 1 that is suing on
behalf of itself and of its members.

Local 97 is one of nineteen craft labour unions
constituting the Vancouver North-Westminster
and District Building Trades Council (the "Coun-
cil"). This organization was formed to deal as a
united group with the employers of the construc-
tion industry in the area, most of whom are them-
selves bound together into the Amalgamated
Construction Association (the "Association"). It
was one of the objectives of the Council to secure
for the benefit of the members of its affiliated
unions exclusive access to all jobs in the con-
struction industry in the area, as much as possible.

As a result of a dispute that arose in 1960
within the ranks of Local 97, a group of its
members had formed a rival breakaway union,
Union No. 1. The latter then obtained a number
of certifications and secured collective agreements
with some employers, including The Century
Steel Company. Local 97 used all available means
in a relentless struggle to put its rival out of busi-
ness. Proceedings, including applications for in-
junctions, were instituted by Union No. 1 with
respect to several incidents.

On the morning of July 14, 1966, two union
business agents appeared at Prince George on the

J. M. Giles et I. G. Nathanson, pour les d6-
fendeurs, appelants.

J. N. Laxton, pour le demandeur, intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE PIGEON-Le pr6sent pourvoi est A
l'encontre d'un arrt majoritaire de la Cour d'ap-
pel de la Colombie-Britannique concluant h la
responsabilit6 de 1'appelant, <Local 97>, envers
1'intim6, <Union No. 1>, et ordonnant un nou-
veau procks sur la seule question du montant des
dommages. La conclusion A la responsabilit6 ne
vise qu'un seul des divers incidents mentionn6s
dans Faction, soit celui qu'on a appel6 l'incident
<Compagnie de la Baie d'Hudson>. Le juge de
premiere instance avait rejet6 1'action, sauf A
1'6gard de ce qu'on a appel6 1'incident <North-
wood et n'avait accord6 que des dommages-
intdr8ts symboliques A <Union No. 1>, qui pour-
suit tant pour elle-mime que pour ses membres.

<Local 97> est l'un des 19 syndicats de m6tier
qui forment le Vancouver North-Westminster
and District Building Trades Council (le <Con-
seil>). Cet organisme a 6t6 cr66 en vue de n6go-
cier comme groupe avec les employeurs de lin-
dustrie du bAtiment dans la r6gion, la plupart de
ces employeurs 6tant eux-memes group6s dans
I'Amalgamated Construction Association (l'«As-
sociations). L'un des objectifs du Conseil est
d'obtenir pour les membres des syndicats affili6s,
dans la mesure du possible, 1'acc6s exclusif A tous
les emplois dans l'industrie du bAtiment de la
r6gion.

Par suite d'un diff6rend n6 en 1960 au sein
de «Local 97>, certains de ses membres ont for-
m6 en s'en d6tachant un syndicat rival, «Union
No. 1>. Celui-ci a alors obtenu un certain nombre
d'accr6ditations et concludes conventions collec-
tives avec quelques employeurs, dont The Cen-
tury Steel Company. Dans une lutte sans merci,
«Local 97> s'est servi de tous les moyens possibles
en vue d'6craser son concurrent. De son c6t6,
«Union No. 1 a eu recours 6 des proc6dures,
dont des demandes d'injonctions, relativement A
plusieurs incidents.

Le 14 juillet 1966 au matin, deux agents syn-
dicaux se sont pr6sent6s A Prince George, sur le
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site where a new Hudson's Bay Company store
was being erected. Both were known to be repre-
sentatives of unions affiliated with the Council.
They raised objections with respect to some ma-
terials hauling allegedly being done by a non-
affiliated union and also with respect to the
presence on the job of members of Union No. 1
employed by a subcontractor, The Century Steel
Company. Threats of a strike were made if Union
No. 1 members were not off the job site by that
night. The following morning, members of affil-
iated unions established a picket line and, as a
result, the job was shut down.

Counsel for the appellant conceded before the
Court of Appeal that the picketing and work
stoppage were illegal under the statute law of the
Province. The purpose was to compel the general
contractor to cancel the contract of the subcon-
tractor who was under collective agreement with
Union No. 1.

A meeting of representatives of the contractors'
association with representatives of the Council
was called for July 20, 1966, by one R. K.
Gervin, the manager of the Association. As a
result of the discussion, a second meeting was
held on July 25, 1966, at which a settlement was
effected. Minutes of those meetings were kept and
are as follows:

Meeting held Vancouver Construction Association,
Oak Street, Wednesday, July 20th, 1966-2 p.m.

Present: Employers R. K. Gervin
Don Bennett
C. J. Oliver
Century Steel

Union J. R. St. Eloi
J. Whiteford
A. Lean
A. McGee
D. C. Fraser

Mr. Gervin opened the meeting by stating that
to his knowledge the Hudson Bay Parkade at Prince
George had been shut down due to the trades walk-
ing off the job. There were two reasons given as to
why this walkout had taken place.

1. The materials that were being handled by the
Elevator Constructors was being delivered to the

chantier de construction d'un nouveau magasin
de la Compagnie de la Baie d'Hudson. Tous deux
6taient connus comme repr6sentants de syndicats
affili6s au Conseil. Ils ont 6lev6 des difficult6s au
sujet du transport de certains mat6riaux fait,
a-t-on pr6tendu, par un syndicat non affili6. Us
se sont plaints, 6galement, de la pr6sence sur le
chantier de membres de <Union No. 1> h l'emploi
d'un sous-traitant, The Century Steel Company.
Il y eut des menaces de grave si les membres
de <Union No. 1> n'6taient pas exclus du chantier
le soir m8me. Le lendemain matin, des membres
de syndicats affili6s mettaient un piquet de grive
en place, ce qui amena la fermeture du chantier.

L'avocat de l'appelant a admis en Cour d'appel
que I'6tablissement du piquet de gr~ve et I'arrat
de travail 6taient ill6gaux en vertu de la 16gisla-
tion provinciale. Le but 6tait de forcer 1'entre-
preneur g6n6ral A r6silier le contrat du sous-trai-
tant qui 6tait li6 par convention collective avec
<<Union No. 1>.

R. K. Gervin, le directeur de l'Association, a
convoqu6 une assemblie des repr6sentants de
l'Association et de ceux du Conseil pour le 20
juillet 1966. Par suite des d6lib6rations, une se-
conde assembl6e a eu lieu le 25 juillet 1966, au
cours de laquelle on en est arriv6 A une entente.
Voici le procks-verbal de ces assemblies:

[nADUCTIoN] Assembl6e tenue a la Vancouver
Construction Association, rue Oak, mercredi, le 20
juillet 1966, 14 h.
Pr6sents: Employeurs:

Syndicats:

R. K. Gervin
Don Bennett
C. J. Oliver
Century Steel
J. R. St. Eloi
J. Whiteford
A. Leam
A. McGee
D. C. Fraser

M. Gervin ouvre la s6ance en d6clarant qu'd sa
connaissance le chantier du garage de stationnement
de la Compagnie de la Baie d'Hudson, A Prince
George, a 6td ferm6 parce que les hommes de m6tier
ont quitt6 le travail. On a donn6 deux raisons pour
ce d6brayage.

1. Les mat6riaux destines aux constructeurs d'as-
censeurs 6taient livres au chantier par C.P. Mer-
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job site by C. P. Merchandise whose drivers were
not affiliated to the Building Trades Council.
2. That Century Steel, the sub contractor, was em-
ploying members of Canadian Local No. 1 Iron
Workers on that project.

On reason No. 1 it was explained that Bennett
and White, the General Contractor on the job, did
not have the contract for the new escalator. This con-
tract had been let by Hudson Bay direct to Otis
Elevators. Further, that nobody at the meeting was
sure that C.P. Merchandise were delivering mate-
rials to that project.

On problem No. 2 it was clearly stated by the
Trades that as long as Canadian Iron Workers No. 1
were on that job the Building Trades could and
would refuse to work along side people who were not
affiliated to the Building Trades Council.

Mr. Gervin stated he would call a meeting of
the B.C. Amalgamated Contractors Association as
he was unable to give the trades an answer to this
problem without consulting the Association.

It was agreed to by both parties that a further
meeting would take place on Monday, July 25th at
2 p.m. at the Vancouver Construction Association,
Oak Street.

Meeting, July 25th, 1966-
Present-representing the employers Association-

chandise dont les chauffeurs ne sont pas affili6s
au Building Trades Council.
2. Century Steel, le sous-traitant, employait sur ce
chantier des membres de Canadian Iron Workers
Local No. 1.
QuantA la raison no 1, on explique que le contrat

aff~rent au nouvel escalier m6canique n'a pas 6t6
adjug6 h Bennett and White, I'entrepreneur g6n6ral.
La Compagnie de la Baie d'Hudson a donn6 ce con-
trat directement A Otis Elevators. De plus, personne
A I'assembl6e n'est certain que C.P. Merchandise
livre des mat6riaux A ce chantier.

Quant h la question n' 2, les syndicats de m6tier
d6clarent qu'aussi longtemps que des membres de
Canadian Iron Workers No. 1 travailleront h ce
chantier, ils auront et exerceront le droit de refuser
de travailler avec des gens qui ne sont pas affili6s
au Building Trades Council.

M. Gervin dit qu'il convoquera une assembl6e de
B.C. Amalgamated Contractors Association puisqu'il
n'est pas en mesure de fournir aux syndicats une r6-
ponse A cette question sans consulter l'Association.

Les deux parties conviennent de tenir une autre
assembl6e lundi le 25 juillet h 14 h, h la Vancouver
Construction Association, rue Oak.

Assembl6e du 25 juillet 1966.
Pr6sents: repr6sentants de l'Association des em-
ployeurs:

R. K. Gervin
Don Bennett
J. Whiteford
B. Whitelock
H. MacKichan
R. MacIntosh Peters
D. Jorgenson
A. McGee
D. C. Fraser

des syndicats:

R. K. Gervin
Don Bennett
J. Whiteford
B. Whitelock
H. MacKichan
R. MacIntosh Peters
D. Jorgenson
A. McGee
D. C. Fraser

Mr. Gervin stated that he was unable at this time
to put anything in writing but he would give the
Building Trades Council a firm commitment that as
of today, July 25th, 1966, the members of the
Association had agreed not to let out contracts or
entertain bids from firms who are under agreement
or certified by Canadian Iron Workers Local No. 1.

It was also decided that the Companies employing
sub trades who are under agreement to Local No. 1
would be allowed to complete their projects provid-
ing the members of the Association lived up to their
commitments.

M. Gervin d6clare qu'il ne peut, pour le moment,
rien mettre par 6crit, mais qu'il peut donner au
Building Trades Council le ferme engagement qu'A
compter d'aujourd'hui, 25 juillet 1966, les membres
de l'Association ont convenu de ne pas octroyer de
contrats aux maisons li6es & Canadian Iron Workers
Local No. 1 par convention collective ou accr6dita-
tion et de ne pas recevoir d'offres de ces maisons.

Il est 6galement d6cid6 qu'on permettra aux com-
pagnies employant des sous-traitants lies par conven-
tion avec Local No. 1 de compl6ter leurs travaux
pourvu que les membres de l'Association respectent
leurs engagements.

Unions
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This means that the sub contractors employing
members of Local No. 1 would have to go out of
business and start up again under another name and
employ members of Local 97.

Mr. Don Bennett stressed concern over members
of Local No. 1 losing their jobs and that they should
be given the chance to become members of Local 97.

It was pointed out that the Council had no control
over any affiliate regarding whom they accepted for
membership within their organization.

Meeting adjourned at 4 p.m.
D. C. Fraser,
Secretary

In the Courts below, the view was unanimous
that what was agreed upon and is termed a "sub-
contractors' clause" was not illegal. However,
there was also unanimity in the view that the
means employed to secure that end, namely a
strike and the threat of its indefinite prolongation,
were tortious because it is an actionable wrong
to use illegal means to secure a lawful objective,
when damage is caused thereby.

The only reason for which the trial judge dis-
missed the action-and the dissenting judge in the
Court of Appeal would have sustained this deci-
sion-was that Local 97 took no part in the
strike and in the further threats and was not rep-
resented at the meetings. The situation was said
to call for the application of the rule that a mem-
ber of a trade union is not responsible for torts
committed by the union without his actual par-
ticipation.

In the present case, it does not seem to me
that there is any need to consider whether such
a rule is applicable to an unincorporated organi-
zation of limited membership such as the Council.
There is evidence that the union representatives
present at the meetings of July 20 and 25 had
authority to act for Local 97 in making to the
employers' representatives the threats that con-
stituted the illegal means whereby the desired
result, the subcontractors' clause, was obtained.
This evidence is to be found especially in the
deposition of one Joseph Whiteford, the secretary-
treasurer of one of the affiliated unions. He was
present at both meetings. After stating that the

Cela signifie que les sous-traitants qui emploient
des membres de Local No. 1 devront cesser de faire
affaires, recommencer sous une autre raison sociale
et employer des membres de Local 97.

M. Don Bennett exprime son inqui6tude au sujet
des membres de Local No. 1 qui perdront leur
emploi et insiste pour qu'on leur donne l'occasion
de devenir membres de Local 97.

On signale que le Conseil n'a pas de pouvoir sur
I'admission de membres par les syndicats affilids.

La s6ance est levie & 16 h.
Le secr6taire
D. C. Fraser

Le tribunal de premibre instance et la Cour
d'appel ont 6t6 unanimement d'avis que ce qui a
6t6 convenu, ce qu'on appelle <clause de sous-
traitants>, n'est pas ill6gal. Cependant ils ont aussi
6t6 unanimes A conclure que les moyens employ6s
pour parvenir A cette fin, une greve avec menace
de la prolonger ind6finiment, sont d6lictueux
parce que c'est un d6lit civil que de se servir de
moyens ill6gaux en vue d'atteindre un objectif li-
cite, lorsqu'il en r6sulte des dommages.

Le seul motif pour lequel le juge de premiere
instance a rejet6 l'action-et pour lequel le juge
dissident A la Cour d'appel aurait confirm6 ce
jugement-c'est que <Local 97> n'a pas particip6
A la grave et aux menaces subs6quentes et n'6tait
pas repr6sent6 aux assembl6es. On a dit que la
rkgle selon laquelle un membre d'un syndicat
ouvrier n'est pas responsable des d6lits commis
par le syndicat sans sa participation personnelle
s'applique en l'occurrence.

Dans la pr6sente affaire, il ne me parait pas
qu'il y ait quelque n6cessit6 de se demander si
une telle rbgle s'applique A une association res-
treinte, sans personnalit6 juridique, comme, le
Conseil. Il y a des 616ments de preuve selon les-
quels les agents syndicaux qui 6taient pr6sents
aux assembl6es du 20 et du 25 juillet 6taient
autoris6s & agir pour le compte de <Local 97>,
en faisant aux d6l6gu6s patronaux les menaces
qui ont constitu6 les moyens illigaux d'arriver au
but vis6, soit la clause de sous-traitants. Cette
preuve se trouve pr6cishment dans la d6position
d'un nomm6 Joseph Whiteford, secr6taire-triso-
rier de l'un des syndicats affili6s. II a assist6 aux
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minutes were correct and recounting the language
used by him towards the employers, he gave the
following answers:

Q. You were at that time speaking on behalf of
all building trades unions affiliated to the
Building Trades Council?

A. Oh, definitely. Definitely. I think that as a
Building Trades representative, I have this
right.

Q. Yes. And in that sense you were speaking on
behalf of Local 97 as well as all the other
affiliated unions?

A. If 97, which they are, is in the Building Trades,
definitely I was speaking on behalf of all the
trades in the Building Trades which I believe
there is 19 of them, your honour.

Q. Including Local 97?
A. Including 97, yes.

It is quite true that, as counsel for the appel-
lant pointed out, those who seek to fasten on a
defendant responsibility for a tort committed by
others have to show the existence of relationship
of agent and principal. However, this does not
have to be demonstrated by producing a formal
agreement. The authority to act or the participa-
tion in a conspiracy may be established by any
.available means. Here, it is clearly shown that
the situation was not one where third parties
undertook the damaging course of conduct for
Local 97's benefit without any prearrangement.
It is clear that although Local 97's officers sat
back and took no part in what was going on,
what was being achieved was an objective that
they were struggling for. It is equally clear that
the others, who were resorting to illegal means
for attaining it, felt that Local 97's participation
in the activities of the Council meant that they
had authority for acting as they did.

In view of such evidence, it is of no importance
that such authority cannot be found in the rules
and by-laws of the Council or that the procedure
followed may have been contrary to those rules
and by-laws. In this respect, the situation is not
different from that which obtained in Belyea v.
The King; Weinraub v. The King2, in which a

2 [1932] S.C.R. 279.

deux assembl6es. Aprbs avoir affirm6 que le
procks-verbal est fiddle et avoir relat6 le langage
qu'il a tenu envers les employeurs, il a donn6 les
r6ponses qui suivent:

[TRADUCTION] Q. A ce moment-lIA, vous parliez
au nom de tous les syndicats de m6tiers du
bAtiment affilibs au Building Trades Council?

R. Ah, certainement. Certainement. Je crois qu'en
tant que d6l6gu6 du Building Trades Council
j'ai ce droit.

Q. Oui. Et, en ce sens, vous parliez tant au nom
de <Local 97> que de tous les autres syndicats
affilids?

R. Si aLocal 97D fait partie du Building Trades
Council, et c'est le cas, je parlais certainement
au nom de tous les syndicats affili6s au Build-
ing Trades Council, je crois qu'il y en a dix-
neuf, Votre Honneur.

Q. Y compris <Local 97D?
R. Y compris <Local 97, oui.

Il est bien vrai, comme 1'avocat de l'appelant
l'a soulign6, que ceux qui cherchent A imputer
A un d6fendeur la responsabilit6 d'un d6lit com-
mis par des tiers doivent 6tablir I'existence d'un
lien de pr6position. Il n'est cependant pas obliga-
toire de prouver I'existence de ce lien par une
entente formelle. Le mandat ou la participation
A un complot peut s'6tablir par tous moyens de
preuve. Dans cette affaire-ci, on a nettement d6-
montr6 qu'il ne s'agit pas d'une situation oh des
tiers se sont livrbs A des actes dommageables, dans
l'int6rt de <Local 97>, sans aucune entente pr6a-
lable. 11 est clair que bien que les dirigeants de
<<Local 97> se soient tenus h 1'6cart et n'aient
aucunement particip6 A ce qui se passait, ce que
I'on a recherch6 6tait son principal objectif. Il est
6galement clair que les tiers, qui avaient recours
A des moyens ill6gaux pour atteindre ce but, con-
sid6raient que la participation de <Local 97> aux
activit6s du Conseil signifiait qu'ils 6taient man-
dat6s pour agir comme ils l'ont fait.

Vu cette preuve, il importe peu que ce mandat
ne puisse s'6tablir en vertu des statuts et rbgle-
ments du Conseil, ou que la proc6dure suivie
soit contraire A ces statuts et rbglements. Sous
ce rapport, la situation ne diffre pas de celle qui
existait dans Belyea c. Le Roi; Weinraub c. Le
Roi2, oi l'on a jug6 qu'il y avait eu complot pour

2 [1932] R.C.S. 279.
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conspiracy in restraint of trade was found to have
been carried on by means, among others, of a
builders' council registered under the Trade
Unions Act. All the stated objectives of that
council were perfectly legitimate. However, in
fact, its true purposes were illegal. The trial judge
acquitted two persons who had been shown to
have taken "an active part in the formation of
the organization" but who had not been shown
to have taken any part in any of the overt acts
done in furtherance of the conspiracy. On appeal,
their acquittal was quashed and a conviction
directed. This was upheld in this Court. Anglin
C.J.C. said (at p. 295):

If sitting as a jury, we should have no hesitation
in finding that the illegal acts done at Windsor were
a result intended by the defendants and their fellow
conspirators when they formed the organizations
found to have been a combine and a conspiracy.

In the present case, there is nothing tending to
show that Whiteford did not speak the truth when
he testified that he had authority from Local 97,
as from the other members of the Council, in
resorting to illegal means of obtaining for the
benefit of Local 97 a "subcontractors' clause".
This was intended to have the effect of putting
Union No. 1 out of business for all practical pur-
poses and it was fully appreciated that damage
would thereby ensue to Union No. 1 and its
members.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the defendants, appellants: Farris,
Farris, Vaughan, Wills & Murphy, Vancouver.

Solicitors for the plaintiff, respondent: Shulman,
Tupper & Co., Vancouver.

restreindre le commerce au moyen, entre autres,
d'un conseil d'entrepreneurs en bAtiment enregis-
tr6 suivant la Loi des unions ouvridres. Tous les
objets d6clar6s de ce conseil 6taient parfaitement
16gitimes. Cependant, en fait, ses buts v6ritables
6taient ill6gaux. Le juge de premibre instance
avait d6clar6 non coupables deux personnes qui,
d'apris la preuve soumise, eavaient pris une part
active a la formation de l'organisme> mais dont
on n'avait d6montr6 aucune participation a un
acte manifeste fait dans l'ex6cution du complot.
En appel, on a annul6 leur acquittement et or-
donn6 d'inscrire une d6claration de culpabilit6.
Cette Cour a confirm6 cet arr~t. Le Juge en chef
Anglin a dit: (p. 295)
[TRADUCTION] Si nous 6tions un jury, nous ne
devrions pas h6siter A conclure que les actes ill6gaux
commis h Windsor sont la cons6quence voulue par
les d6fendeurs et leurs complices lors de la forma-
tion des organismes que l'on a jug~s avoir constitu6
les instruments d'une coalition et d'un complot.

Dans la pr6sente affaire, rien n'indique que
Whiteford n'ait pas dit la virit6 en t6moignant
qu'il avait mandat de &Local 97>, aussi bien que
des autres membres du Conseil, lorsqu'il a eu
recours & des moyens ill6gaux pour lui procurer
une tclause de sous-traitants>. Cela 6tait destin6
h avoir comme consequence de ruiner <Union No.
1> h toutes fins utiles, et l'on savait parfaitement
qu'il en r6sulterait un pr6judice pour elle et pour
ses membres.

Je suis d'avis de rejeter le pourvoi avec d6pens.

Appel rejeti avec dipens.

Procureurs des ddfendeurs, appelants: Farris,
Farris, Vaughan, Wills & Murphy, Vancouver.

Procureurs du demandeur, intimi: Shulman,
Tupper & Co., Vancouver.
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Her Majesty The Queen Appellant;

and

William F. Appleby Respondent.

1971: May 18, 19; 1971: June 28.

Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law-Evidence-Care and control of
motor vehicle while ability to drive impaired-
Accused found in driver's seat-Statutory presump-
tion-Degree of proof required to rebut presumption
-Reasonable doubt or proof on balance of pro-
babilities-Criminal Code, 1953-54 (Can.), c. 51,
ss. 222, 224A (1) (a).

Civil rights-Care and control of motor vehicle
while ability to drive impaired-Statutory presump-
tion-Onus on accused to rebut presumption-Onus
not incompatible with Canadian Bill of Rights-
-Criminal Code, 1953-54 (Can.), c. 51, ss. 222,
224A(1) (a)-Canadian Bill of Rights, 1960 (Can.),
c. 44, s. 2(f).

The respondent, a taxi driver, was charged with
having the care and control of a motor vehicle while
his ability to drive was impaired by alcohol or a
drug contrary to s. 222 of the Criminal Code. It is
admitted that he was in an impaired condition and
was seated in the front seat of his taxi at the time
of his arrest. He sought to rebut the presumption
under s. 224A(1) (a) of the Code by testifying that
he entered the driver's seat of the taxi to use the
radio to summon a wrecker, rather than for the pur-
pose of driving the vehicle. The trial judge entered
a conviction on the basis that although the evidence
raised a reasonable doubt in his mind, he was not
satisfied that the respondent had established by a
a preponderance of evidence or by a balance of
probabilities "that he did not enter or mount the
motor vehicle for the purpose of setting it in motion".
On an appeal by way of stated case, the judge
quashed the conviction on the ground that, to rebut
the presumption, the accused was not obliged to do
more than raise a reasonable doubt. This judgment
was affirmed by the Court of Appeal. The crown
was granted leave to appeal to this Court on the
question as to whether the Court of Appeal erred in

Sa Majest6 Ia Reine Appelante;

et

William F. Appleby Intimg.

1971: les 18 et 19 mai; 1971: le 28 juin.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-
BRITANNIQUE

Droit criminel-Preuve-Garde et contr6le d'un
vihicule ii moteur t un moment oji la capaciti de
conduire est afaiblie-Privenu occupant le siege du
conducteur-Prisomption Idgale-Degrd de preuve
requis pour repousser la prisomption-Doute raison-
nable ou preuve par balance des probabilitis-Code
criminel, 1953-54 (Can.), c. 51, art. 222, 224A
(1) (a).

Droits civils-Garde et contr6le d'un vdhicule d
moteur a un moment oii la capacit de conduire est
aflaiblie-Prisomption lgale-Accusi a le fardeau
de repousser la prisomption-Fardeau non incompa-
tible avec la Diclaration canadienne des droits-
Code criminel, 1953-54 (Can.), c. 51, art. 222,
224A (1) (a)-Ddclaration canadienne des droits,
1960 (Can.), c. 44, art. 2(f).

L'intim6, un chauffeur de taxi, a 6t6 accus6 d'avoir
eu la garde et le contrble d'un v6hicule A moteur A
un moment oil sa capacit6 de conduire 6tait affaiblie
par I'effet de l'alcool ou d'une drogue, en violation
de l'art. 222 du Code criminel. Il est admis de toutes
parts que ses facultis 6taient rdellement affaiblies et
qu'il occupait le sidge du conducteur du taxi au
moment de son arrestation. II a tent6 de repousser la
prdsomption de l'art. 224A(1) (a) du Code en
t6moignant qu'il avait pris place sur le si~ge du con-
ducteur du taxi pour appeler une d6panneuse par la
radio plut6t que pour conduire le v~hicule. Bien que
le t6moignage ait soulev6 un doute raisonnable dans
son esprit, le juge de premibre instance a jug6 l'in-
tim6 coupable pour le motif qu'il n'6tait pas con-
vaincu que I'intim6 avait 6tabli, par une pr6pon-
ddrance de preuve ou une balance des probabilit6s,
4qu'il n'6tait pas entr6 ou qu'il n'6tait pas mont6
dans le v6hicule afin de le mettre en marchea. Sur
appel form6 par voie d'expos6, le juge a annul6
la d6claration de culpabilit6 pour le motif que le
pr6venu n'6tait pas oblig6 A faire plus que soulever
un doute raisonnable pour repousser la pr6somption.
Ce jugement a 6t6 confirm6 par la Cour d'appel. La
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holding that the degree or standard of proof required
to rebut the statutory presumption created by
s. 224A( 1) (a) is not proof by the balance of proba-
bilities but only proof raising a reasonable doubt.

Held: The appeal should be allowed and the con-
viction restored.

Per Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence and Pigeon JJ.: Section
224A(1) (a) imposes a burden of proof on an accused
by a preponderance of evidence or by a balance of
probabilities, and it is not enough merely to raise a
reasonable doubt. There is no distinction between the
word "establishes" as used in the section and the word
"proves" as used in other sections of the Criminal
Code. When a statute imposes an onus upon an
accused person to establish or to prove an essential
fact that burden of proof is fulfilled by satisfying
the obligation which rests upon the party in a civil
action to prove by a preponderance of evidence or
by a balance of probabilities the allegation of which
proof is required. If it is enough, to rebut the pre-
sumption, for the accused to raise a reasonable doubt
as to whether or not he entered the motor vehicle
for the purpose of setting it in motion, then it would
follow that if the Crown has established the basis
of the presumption beyond a reasonable doubt, it
must also give similar proof of the facts which the
statute deems to exist and expressly requires the
accused to negate. Such a construction would make
the statutory presumption ineffective and the section
meaningless.

There is nothing in this procedure which deprives
the accused of the right to be presumed innocent
until proved guilty according to law within the mean-
ing of Woolmington v. Director of Public Prosecu-
tions, [1935] A.C. 462, and s. 2(f) of the Canadian
Bill of Rights.

Per Hall and Laskin JJ.: The effect of s. 224A
(1) (a) of the Code is to oblige the accused to do
more than raise a reasonable doubt. A burden is
cast upon him to adduce negating evidence that
would carry proof on a balance of probabilities.

This statutory onus is compatible with s. 2(f) of
the Canadian Bill of Rights which prescribes that
"no law of Canada shall be construed or applied so
as to deprive a person charged with a criminal

poursuite a obtenu 1'autorisation d'appeler h cette
Cour sur la question de savoir si la Cour d'appel a
commis une erreur en d6cidant que le degr6, ou les
normes, de preuve requis pour repousser la pr6-
somption 16gale cr66e par 'art. 224A(1) (a) ne sont
pas ceux d'une preuve par la balance des probabilitis
mais uniquement d'une preuve soulevant un doute
raisonnable.

Arrit: L'appel doit 8tre accueilli et la d6claration
de culpabilit6 r6tablie.

Le Juge en Chef Fauteux et les Juges Abbott,
Martland, Judson, Ritchie, Hall, Spence et Pigeon:
En vertu de l'art. 224A(1) (a) il incombe au pr6venu
de s'acquitter du fardeau de la preuve par une pre-
pond6rance de preuve ou par une balance des
probabilit6s, et il ne suffit pas qu'il soulbve un doute
raisonnable seulement. Il est impossible de faire une
distinction entre le terme e6tablit>, tel qu'il est em-
ploy6 h 'article, et le terme <<prouveD, tel qu'il est
employ6 dans d'autres articles du Code criminel.
Lorsqu'en vertu d'une loi, il incombe A une personne
accus6e d'6tablir ou de prouver un fait essentiel,
cette dernibre satisfait au fardeau de la preuve si elle
remplit l'obligation qui incombe A la partie & une
cause civile de prouver, par une pr6pond6rance de
la preuve ou par une balance des probabilitis, les
all6gations qu'elle avance. S'il suffit, pour repousser
la pr6somption, que le pr6venu soulbve un doute
raisonnable sur la question de savoir s'il est entr6
dans le v6hicule afin de le mettre en marche, il
s'ensuit que si la Couronne a 6tabli le fondement
de la pr6somption hors de tout doute raisonnable,
elle doit 6galement prouver de fagon semblable les
faits que la loi pr6sume exister, et oblige express6-
ment le prbvenu a r6futer. Pareille interpr6tation
enlverait tout effet A la prisomption l6gale et toute
port6e A 'article.

Rien dans cette proc6dure ne prive le pr6venu du
droit A la pr6somption d'innocence jusqu'h ce que la
preuve de sa culpabilit6 ait &6t 6tablie en conformit6
de la loi, au sens de Woolmington v. Director of
Public Prosecutions, [1935] A.C. 462, et de l'art.
2(f) de la Diclaration canadienne des droits.

Les Juges Hall et Laskin: L'article 224A(1) (a)
du Code a pour effet d'obliger le pr~venu & faire
plus que soulever un doute raisonnable. Il a l'obliga-
tion de pr6senter une preuve nullifiante, concluante
par la balance des probabilitis.

Ce fardeau 16gal est compatible avec l'art. 2(f) de
la Diclaration canadienne des droits qui prbvoit que
enulle loi du Canada ne doit s'interpr6ter ni s'appli-
quer comme privant une personne accus6e d'un acte

304 THE QUEEN V. APPLEBY [1972] S.C.R.



LA REINE C. APPLEBY Le Juge Ritchie

offence of the right to be presumed innocent until
proved guilty according to law." The "right to be
presumed innocent" is a way of expressing the fact
that the Crown has the ultimate burden of estab-
lishing guilt. The presumption does not preclude any
statutory or non-statutory burden upon an accused
to adduce evidence to neutralize, or counter on a
balance of probabilities, the effect of evidence pre-
sented by the Crown. The test for the invocation of
s. 2(f) is whether the enactment against which it is
measured calls for a finding of guilt of the accused
when, at the conclusion of the case, and upon the
evidence, if any, adduced by Crown and by accused,
who have also satisfied any intermediate burden of
adducing evidence, there is reasonable doubt of cul-
pability. Section 224A(1) (a) is not of this character.

APPEAL by the Crown from a judgment of
the Court of Appeal for British Columbia', af-
firming a judgment of Dohm J. on an appeal by
way of stated case. Appeal allowed.

G. L. Murray, Q.C., for the appellant.

C. R. Maclean, for the respondent.

Fauteux C.J. and Abbott, Martland, Judson,
Hall, Spence and Pigeon JJ. concurred with the
judgment delivered by

RITCHIE J.-This is an appeal brought pur-
suant to leave granted by this Court from a judg-
ment of the Court of Appeal of British Columbia'
dismissing the appellant's appeal from an order
made by Mr. Justice Dohm whereby he gave
answer to the question posed in a case stated by
Provincial Judge H. M. Ellis by holding that the
Provincial Judge was wrong in ruling that the
standard of proof required to rebut the statutory
presumption created by s. 224A(1) (a) of the
Criminal Code is proof by a preponderance of
evidence or by a balance of probabilities.

The sole question of law upon which leave to
appeal to this Court was granted was:

That the Court of Appeal for British Columbia erred
in holding that the degree or standard of proof re-

1 [1971] 2 W.W.R. 219, 13 C.R.N.S. 171, 2 C.C.C.
2(d) 98.

94390-2

criminel du droit i la pr6somption d'innocence
jusqu'A ce que la preuve de sa culpabilit6 ait 6t6
6tablie en conformit6 de la loi'. Le adroit a la pr6-
somption d'innocenceD signifie que le fardeau ultime
d'6tablir la culpabilit6 incombe au ministbre public.
Cette prisomption n'empiche pas qu'un pr6venu
puisse avoir, en vertu d'une loi ou non, l'obligation
de pr6senter une preuve pour neutraliser ou contre-
carrer, par une balance des probabilit6s, I'effet de la
preuve du ministbre public. Le critbre pour ce qui est
de l'application de l'art. 2(f), c'est si la loi i laquelle
on I'oppose requiert une d6claration de culpabilit6 du
pr6venu lorsque, A la fin des plaidoiries et A la
lumibre de la preuve, s'il en est, du ministbre public
et du pr6venu, qui ont aussi satisfait a toute obliga-
tion intermidiaire de pr6senter une preuve, il existe
un doute raisonnable quant A la culpabilit6. L'article
224A(1) (a) n'est pas une disposition de ce genre.

APPEL de la Couronne d'un jugement de la
Cour d'appel de la Colombie-Britannique', con-
firmant un jugement du Juge Dohm sur un appel
par voie d'expos6. Appel accueilli.

G. L. Murray, c.r., pour I'appelante.

C. R. Maclean, pour I'intim6.

Le Juge en Chef et les Juges Abbott, Mart-
land, Judson, Hall, Spence et Pigeon souscrivent
au jugement rendu par

LE JUGE RITCHIE-II s'agit d'un appel form6
avec 1'autorisation de cette Cour a 1'encontre d'un
arrt de la Cour d'appel de la Colombie-Britan-
nique rejetant I'appel de l'appelante contre une
ordonnance que le Juge Dohm a rendue en r6-
ponse a une question formul6e dans un expose
de cause par le Juge provincial H. M. Ellis. Dans
cette ordonnance, le Juge Dohm a d6cid6 que le
juge provincial avait commis une erreur en d6-
clarant que les normes de preuve requises pour
repousser la pr6somption l6gale cr66e par l'art.
224A(1) (a) du Code criminel 6taient celles de
la pr6pond6rance de preuve ou de la balance des
probabilit6s.

L'unique question de droit h 1'6gard de laquelle
1'autorisation d'interjeter appel a cette Cour a 6t6
accord6e est la suivante:
[TRADUCTION] Que la Cour d'appel de la Colombie-
Britannique a commis une erreur en dicidant que le

1[1971] 2 W.W.R. 219, 13 C.R.N.S. 171, 2 C.C.C. 2(d)
98.
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quired to rebut the statutory presumption created by
section 224A(1) (a) of the Criminal Code is not
proof by the balance of probabilities but only proof
raising a reasonable doubt?

The present respondent was charged with
having care and control of a motor vehicle while
his ability to drive was impaired by alcohol or a
drug contrary to s. 222 of the Criminal Code,
and as it appears to be admitted on all sides that
he was indeed in an impaired condition at the
relevant time, the only question left at issue is
whether or not he had the care and control of
the taxi in the front seat of which he was seated
at the time of his arrest. In proof of this latter
element of the offence, the Crown relied on the
statutory presumption created by s. 224A(1) (a)
which reads as follows:

224A. (1) In any proceedings under section 222
or 224,
(a) where it is proved that the accused occupied the
seat ordinarily occupied by the driver of a motor
vehicle, he shall be deemed to have had the care or
control of the vehicle unless he establishes that he
did not enter or mount the vehicle for the purpose
of setting it in motion; ...

The preamble to the case which was stated by
the learned Provincial Judge at the request of
the respondent, includes the folowing:

3. Evidence upon the proceedings questioned was
heard before me on the 9th day of March, A.D.
1970, and I reserved decision until the 15th day of
April, A.D. 1970, whereupon I found the said
William F. Appleby guilty, as charged.

4. The relevant facts as found are:

(a) That the Defendant sought to rebut the pre-
sumption under Section 224A(1) (a) by testifying
that he entered the driver's seat of the taxi to use
the radio to summon a wrecker, rather than for
the purpose of driving the vehicle and, although
this evidence was unsupported by any other wit-
ness, it did raise a reasonable doubt in my mind.

(b) I made a ruling upon the points of law rele-
vant to the question raised, relying on the Judg-
ment of Munro, J., in the case of R. Vs McRae
(1969) 4 CCC 374 which dealt with Section
224(2) of the Criminal Code of Canada.

degr6, ou les normes, de preuve requis pour repousser
la prisomption l6gale cri6e par 'article 224A (1) a)
du Code criminel ne sont pas ceux d'une preuve
par la balance des probabilit6s mais uniquement d'une
preuve soulevant un doute raisonnable?

Le pr6sent intim6 a 6t6 accus6 d'avoir eu la
garde et le contr6le d'un v6hicule A moteur A un
moment oh sa capacit6 de conduire 6tait affaiblie
par l'effet de l'alcool ou d'une drogue, en viola-
tion de 1'art. 222 du Code criminel; 6tant donn6
qu'il parait admis de toutes parts que ses facult6s
6taient r6ellement affaiblies au moment pertinent,
la seule question qu'il reste A d6terminer est celle
de savoir si l'intim6 avait ou non la garde ou le
contr6le du taxi dont il occupait le sirge au mo-
ment de son arrestation. Pour 6tablir ce dernier
616ment de l'infraction, la Couronne s'est fond6e
sur la pr6somption 16gale cr66e par l'art. 224A
(1) (a), qui se lit ainsi:

224A. (1) Dans toutes proc6dures en vertu de
l'article 222 ou 224,
a) lorsqu'il est prouv6 que le pr6venu occupait la
place ordinairement occup6e par le conducteur d'un
v6hicule h moteur, il est r6put6 avoir eu la garde on
le contr6le du v6hicule, A moins qu'il n'6tablisse
qu'il n'6tait pas entr6 ou qu'il n'6tait pas mont6 dans
le v6hicule afin de le mettre en marche;. ..

Le prdambule de 1'expos6 de cause formul6
par le savant juge de la Cour provinciale h la
demande de 1'intim6 comprend les points suivants:
[TRADUCTIoN] 3. Les timoignages relatifs aux pro-
c6dures contest6es ont 6t6 entendus devant moi le
9 mars 1970; j'ai r6serv6 ma d6cision jusqu'au 15
avril 1970, date oa j'ai conclu h la culpabilit6 dudit
William F. Appleby, h l'6gard de I'accusation port6e.

4. Les faits pertinents qui ont 6t6 constatds sont
les suivants:

a) Que le d6fendeur a tent6 de repousser la pr6-
somption de l'article 224A (1)a) en t6moignant
qu'il avait pris place sur le siege du conducteur
du taxi pour appeler une d6panneuse par la radio
plut6t que pour conduire le v6hicule; mime si ce
t6moignage n'a pas 6t6 appuy6 par d'autres t6-
moins, il a soulev6 un doute raisonnable dans mon
esprit.
b) Je me suis prononc6 sur les points de droit
qui se rapportent a la question soulev6e, me fon-
dant sur la d6cision du Juge Munro dans la cause
R. Vs McRae (1969) 4 C.C.C. 374, oa l'article
224 (2) du Code criminel du Canada 6tait en jeu.

THE QUEEN V. APPLEBY Ritchie J. [19721 S.C.R.306
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As will hereafter appear from a further con-
sideration of the McRae2 case, it seems to me
that it must be concluded that the learned Pro-
vincial Judge entered the conviction on the basis
that although he was in doubt as to the respon-
dent's evidence, he was not satisfied that he had
established by a preponderance of evidence or by
a balance of probabilities "that he did not enter
or mount the motor vehicle for the purpose of
setting it in motion."

In the course of the reasons for judgment which
he delivered on behalf of the majority of the
Court of Appeal of British Columbia in the pres-
ent case, Mr. Justice Tysoe appears to me to have
adopted the view that if an accused's evidence
leaves the court in doubt as to his purpose in
entering the driver's seat of a motor vehicle, he
thereby "establishes that he did not enter or
mount the motor vehicle for the purpose of set-
ting it in motion" within the meaning of s. 224A
(1) (a). In reaching this conclusion Mr. Justice
Tysoe adopted the decision of Mr. Justice Lord
in R. v. Sokalski3 , and in commenting on that
decision he said:

It is my view that the dictum that 'if the accused
raises a reasonable doubt as to what was his intention,
that is as far as he need go in rebutting the presump-
tion' was not mere obiter, but was part of the ratio
of the decision. I think we are bound by the judg-
ment in that respect. Whether that be so or not,
while freely admitting that the question is a close
one, in my respectful opinion the dictum correctly
describes the nature and extent of the onus which
rests upon the accused in order to rebut the pre-
sumption of care or control created by section
224A(l) (a).

The main argument before this Court turned
on the meaning to be attached to the word "estab-
lishes" as it occurs in s. 224A(1) (a) of the
Criminal Code. It will be seen that the Court of
Appeal treated this word as being equivalent to
"raises a reasonable doubt", but with the great-
est respect, I am unable to distinguish between
the word "establishes" as used in s. 224A(1) (a)
and the word "proves" as used in other sections
of the Criminal Code. In the case of Clark v.

2 [1969] 4 C.C.C. 374, 6 C.R.N.S. 199, 68 W.W.R. 609.
3 (1963), 44 C.R. 293, 45 W.W.R. 375.
94390-21

Comme nous le verrons plus loin en 6tudiant
plus a fond la cause McRae2 , il me semble qu'il
faut conclure que si le savant juge de la Cour
provinciale a jug6 l'intim6 coupable c'est parce
que, meme s'il avait un doute quant A la preuve
de celui-ci, il n'6tait pas convaincu que l'intim6
avait 6tabli, par une pr6pond6rance de preuve ou
une balance des probabilit6s, [TRADUCTION] <<qu'il
n'6tait pas entr6 ou qu'il n'6tait pas mont6 dans
le v6hicule afin de le mettre en marche.>

Dans les motifs de jugement qu'il a rendus
en l'espace au nom de la majorit6 de la Cour
d'appel de la Colombie-Britannique, le Juge Tysoe
semble avoir adopt6 le point de vue que si la
preuve d'un accus6 laisse la cour dans le doute
sur la raison pour laquelle il a pris place sur le
si~ge du conducteur d'un v6hicule A moteur, cet
accus6, de ce fait, <<dtablit qu'il n'6tait pas entr6
ou qu'il n'6tait pas mont6 dans le vhicule afin
de le mettre en marche>' au sens de 1'art. 224A
(1) (a). Pour arriver h cette conclusion, le Juge
Tysoe a fait sienne la d6cision du Juge Lord dans
R. v. Sokalski3 ; commentant cette d6cision, il dit:

[TRADUCTION] Je suis d'avis que le dictum: asi
l'accus6 soul~ve un doute raisonnable sur les inten-
tions qu'il avait, cela suffit pour repousser la pr&-
somptiono n'est pas un simple obiter, mais fait partie
de la ratio decidendi. Je crois que nous sommes li6s
par ce jugement A cet 6gard. Quoi qu'il en soit, bien
que j'admette ais6ment que la question soit res-
treinte, h mon humble avis, le dictum d6crit correcte-
ment la nature et l'6tendue du fardeau de la preuve
qui incombe A l'accus6 s'il veut repousser la pr6somp-
tion de garde ou de contr6le cr66e par Particle 224A
(1)a).

Le principal argument pr6sent6 h cette Cour
porte sur le sens qu'il faut attacher au terme
<6tablit>, tel qu'il est employ6 A 1'art. 224A(1)
(a) du Code criminel. Nous verrons que la Cour
d'appel a consid6r6 que ce terme 6quivalait A
<soul6ve un doute raisonnable>, mais je dois dire
trbs respectueusement qu'il m'est impossible de
faire une distinction entre le terme <6tablit>, tel
qu'il est employ6 A l'art. 224A(1) (a) et le terme
<prouver, tel qu'il est employ6 dans d'autres

2 [1969] 4 C.C.C. 374, 6 C.R.N.S. 199, 68 W.W.R. 609.
2 (1963), 44 C.R. 293, 45 W.W.R. 375.
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The King4 , Mr. Justice Anglin (as he then was)
had to consider the provisions of s. 19(3) of the
Code with respect to insanity which then read
as follows:

Everyone shall be presumed to be sane at the time of
doing or omtting to do any act until the contrary
is proved.

In the course of his reasons for judgment at page
625, he had this to say:

'Proved' is not a word of art. Aaron's Reefs v. Twiss
1896 A.C. 273 at 282. It may have different shades
of meaning varying according to the subject matter
in connection with, and the context in which, it is
used. 'Tested' or 'made good' or 'established' are its
ordinary equivalents.... Here I find nothing to
warrant requiring evidence of greater weight than
would ordinarily satisfy a jury in a civil case that
a burden of proof had been discharged-that,
balancing the probabilities upon the whole case,
there was such a preponderance of evidence as
would warrant them as reasonable men in concluding
that it had been established that the accused when
he committed the act was mentally incapable of
knowing its nature and quality, or if he did know it,
did not know that he was doing what was wrong.
That I believe to be the law of Canada, as it appears
to be that of most of the states of the American
Union.

This standard of proof was reaffirmed in this
Court in Smythe v. His Majesty the King5 , in the
reasons for judgment of Sir Lyman Duff at page
17, which were in turn followed in the reasons
for judgment of Fauteux J. (as he then was) in
Latour v. The King6 , where he said of the defence
of insanity:

So, there is, in such case, an obligation to prove or
to establish the defence of insanity even if it need
not be established beyond reasonable doubt but only
to the reasonable satisfaction of the jury. (The italics
are my own).

In light of these authorities I am of opinion that
the same considerations apply in rebutting the
presumption created by s. 224A( 1) (a) as those

' (1921), 61 S.C.R. 608, 35 C.C.C. 261, 59 D.L.R 121.
5 [1941] S.C.R. 17, 74 C.C.C. 273, [1941] 1 D.L.R. 497.
* [1951] S.C.R. 19 at 25, 98 C.C.C. 258, [1951] 1 D.L.R.
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articles du Code criminel. Dans la cause Clark
c. Le Roi4 , le Juge Anglin (alors juge puin6) a
consid6r6 le par. 3 de Part. 19 du Code, relatif
A I'ali6nation mentale, qui se lisait alors ainsi:
Lorsqu'il commet ou omet un acte quelconque, tout
individu est pr6sum6 sain d'esprit jusqu'a ce que le
contraire soit prouve.

Dans ses motifs de jugement, h la page 625,
il a dit:

[TRADUCTION] Le terme sprouv6D n'est pas un terme
technique. Aaron's Reefs v. Twiss 1896 A.C. 273,
p. 282. Il peut avoir diff6rentes nuances de significa-
tion qui varient selon la matibre A laquelle il se
rattache ou selon le contexte. atprouv6>, afait va-
loir> ou a6tablin sont ordinairement ses 6quiva-
lents. . . . Ici je ne trouve rien qui justifie d'exiger
une preuve plus forte que celle qui convaincrait
ordinairement le jury, dans une cause civile, que l'on
a satisfait au fardeau de la preuve . .. que, compte
tenu de la balance des probabilitbs A l'6gard de l'en-
semble de la preuve, la prdpond6rance de la preuve
est telle qu'elle les autoriserait, en tant que personnes
raisonnables, h conclure qu'il a 6t6 6tabli que, lors-
qu'il a commis l'acte, le pr6venu 6tait mentalement
incapable d'en connaitre la nature et la gravit6, ou
que, s'il la connaissait, il ne savait pas que l'acte
6tait mal. Je crois que tel est le droit en vigueur au
Canada, et il semble que ce soit aussi celui de la
plupart des ttats ambricains.

Cette norme de preuve a 6t6 confirm6e en cette
Cour dans Smythe c. Sa Majest6 Le Roi5 par Sir
Lyman Duff, dont les motifs de jugement ont 6t6
suivis dans les motifs du Juge Fauteux (alors juge
puin6) dans Latour c. Le Roil, oii il est dit, au
sujet de la d6fense excipant de l'ali6nation men-
tale:

[TRADUCTION] Par cons6quent, en pareil cas, on est
oblig6 de prouver ou d'dtablir la d6fense excipant de
l'ali6nation mentale mime s'il n'est pas n6cessaire de
l'dtablir hors de tout doute raisonnable mais unique-
ment de fagon A convaincre raisonnablement le jury.
(C'est moi qui ai mis des mots en italiques).

A la lumibre de ces arrits, je suis d'avis que
les consid6rations qui s'appliquent lorsqu'il s'agit
de repousser la prisomption cr66e par 'art. 224A

'(1921), 61 R.C.S. 608, 35 C.C.C. 261, 59 D.L.R. 121.
6 [1941] R.C.S. 17, 74 C.C.C. 273, [1941] 1 D.L.R. 497.
6 [1951] R.C.S. 19 A 25, 98 C.C.C. 258, [1951] 1 D.L.R.
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which apply in the case of an accused charged
with having possession of housebreaking instru-
ments contrary to s. 295(1).

Section 295(1) reads, in part, as follows:

295. (1) Every one who without lawful excuse,
the proof of which lies upon him, has in his
possession ...

and in the course of the reasons for judgment
delivered on behalf of the majority of this Court
in Tupper v. The Queen7 , Mr. Justice Judson
described the nature of the burden resting on the
accused in the following language:

Once possession of an instrument capable of being
used for housebreaking has been shown, the burden
shifts to the accused to show on a balance of prob-
abilities that there was lawful excuse for possession
of the instrument at the time and place in question.
(The italics are my own).

Following a decision delivered by Lord Read-
ing in Rex v. Ward8, a considerable body of case
law developed in British Columbia and elsewhere
to the effect that the onus of disproof of an es-
sential ingredient of an offence imposed upon an
accused by statute could be discharged by the
accused giving evidence which raised a reasonable
doubt in the mind of the court. This was the
attitude adopted by Bird J.A. (as he then was)
in Rex v. Hoy9 and by Sheppard J.A., who deliv-
ered the judgment of the Court of Appeal of
British Columbia in Reg. v. Jones.

The case of Rex v. Ward was, however, repu-
diated in a judgment of Parker L.C.J., in the
Court of Criminal Appeal in Rex v. Patterson",
where the accused was charged with having pos-
session of housebreaking instruments and Lord
Parker, after saying that the Ward case "ought
not to be followed" went on to say:

Once possession of such an implement has been
shown the burden shifts onto the prisoner to prove,
on the balance of probabilities, that there was lawful

7[1967] S.C.R. 589, [1968] 1 C.C.C. 253, 63 D.L.R. (2d)
289.

8 [1915] 3 K.B. 696.
* [1950] 2 W.W.R. 865, 10 C.R. 403, 98 C.C.C. 132.
"(1960), 128 C.C.C. 230.
2(1961), 46 Cr. App. R. 106.

(1) (a) sont celles qui s'appliquent dans le cas
d'un pr6venu accus6 d'avoir eu en sa possession
des instruments d'effraction en violation de I'art.
295(1).

Voici un extrait de l'article 295(1):

295. (1) Quiconque, sans excuse 16gitime, dont la
preuve lui incombe, a en sa possession ...

Dans les motifs de jugement rendus au nom de
la majorit6 de cette Cour dans Tupper c. La
Reine7 , le Juge Judson a d6crit en ces termes la
nature du fardeau qui incombe au pr6venu:

[TRADuCTIoNJ Une fois d6montr6e la possession
d'un instrument pouvant servir aux effractions, le
fardeau de la preuve retombe sur le prdvenu qui doit
d6montrer, par la balance des probabilitis, qu'il avait
une excuse l6gitime d'avoir l'instrument en sa posses-
sion au moment et A l'endroit en question. (C'est
moi qui ai mis des mots en italiques).

A la suite de la d6cision de Lord Reading dans
Rex v. Ward8 , une abondante jurisprudence en
Colombie-Britannique et ailleurs a soutenu qu'un
prevenu pouvait s'acquitter du fardeau que la loi
lui impose de r6futer un 616ment essentiel d'une
infraction en pr6sentant une preuve qui cr6e un
doute raisonnable dans 1'esprit de la Cour. C'est
I'attitude adopt6e par le Juge d'appel Bird (alors
juge puin6) dans Rex v. Hoy9 et par le Juge
d'appel Sheppard, qui a rendu jugement au nom
de la Cour d'appel de la Colombie-Britannique
dans Reg. v. Jones".

Toutefois, Lord Parker, Juge en chef de la
Court of Criminal Appeal, a r6pudi6 la cause
Rex. v. Ward dans Rex v. Patterson", oit le pr6-
venu 6tait accus6 d'avoir eu en sa possession des
instruments d'effraction; apres avoir dit que la
cause Ward [TRADUCTION] <ne devait pas 8tre
suivie>, Lord Parker a ajout6:

[TRADUCnON] Une fois d6montrde la possession
d'un tel outil, le fardeau de la preuve retombe sur
le pr6venu qui doit d6montrer, par la balance des

' [19671 R.C.S. 589, [1968] 1 C.C.C. 253, 63 D.L.R.
(2d) 289.

' [1915] 3 K.B. 696.
- [19501 2 W.W.R. 865, 10 C.R. 403, 98 C.C.C. 132.
"(1960), 128 C.C.C. 230.
"(1961), 46 Cr. App. R. 106.

[1972] R.C.S. 309



310 THE QUEEN V. APPLEBY Ritchie J. f 19721 S.C.R.

excuse for his possession of the implement at the
time and place in question.

In the course of his reasons for judgment in
Rex v. McRae, supra, upon which the learned
Provincial Judge relied in the stated case, Mr.
Justice Munro, after making general reference to
the above authorities, proceeded to say:

I do not find it necessary to review such authori-
ties since the judgment of the Supreme Court of
Canada in Tupper v. The Queen and the judgment
of the British Columbia Court in Reg. v. McCoole,
1968 65 W.W.R. 427. It is my opinion that it is now
settled law in Canada that when a statute imposes
an onus upon an accused person to establish or to
prove an essential fact that burden of proof is ful-
filled by satisfying the obligation which rests upon
the party in a civil action to prove by a preponder-
ance of evidence or by a balance of probability the
allegations of which proof is required by the party
so asserting.

I adopt this as an accurate statement of the
law, and as Mr. Justice Bull states in his reasons
for judgment in the present case, it will be found
that the leading authorities in the House of Lords,
the Privy Council and other Commonwealth
Courts of Appeal are to the same effect. In this
regard, the language used by Lord Diplock in
Public Prosecutor v. Yuvaraj12 appears to me to
be particularly pertinent. He there said:

Generally speaking, no onus lies upon a defendant
in criminal proceedings to prove or disprove any
fact: it is sufficient for his acquittal if any of the
facts which, if they existed, would constitute the
offence with which he is charged are "not proved."
But exceptionally, as in the present case, an enact-
ment creating an offence expressly provides that if
other facts are proved, a particular fact, the existence
of which is a necessary factual ingredient of the
offence, shall be presumed or deemed to exist 'un-
less the contrary is proved.' In such a case the
consequence of finding that that particular fact is
'disproved' will be an acquittal, whereas the absence
of such a finding will have the consequence of a
conviction. Where this is the consequence of a
fact's being 'disproved' there can be no grounds in
public policy for requiring that exceptional degree of
certainty as excludes all reasonable doubt that that

- [1970] 2 W.L.R. 226 at 232.

probabilit6s, qu'il avait une excuse l6gitime d'avoir
eu en sa possession l'outil au moment et A l'endroit
en question.

Dans l'arrit Rex v. McRae, prcit6, sur lequel
s'est fond6 le savant Juge provincial dans l'expos6
de cause, le Juge Munro a ajout6, aprbs s'6tre
report6 de fagon g6ndrale aux arrats pr6cit6s:

[TRADUCTION] Je ne crois pas n6cessaire de passer
en revue ces arrits, 6tant donn6 le jugement de la
Cour supr8me du Canada dans Tupper c. La Reine
et celui de la cour de la Colombie-Britannique dans
Reg. v. McCoole, 1968 65 W.W.R. 427. Je suis
d'avis qu'il est maintenant 6tabli en droit au Canada
que, lorsqu'en vertu d'une loi, il incombe h une
personne accus6e d'6tablir ou de prouver un fait
essentiel, cette dernibre satisfait au fardeau de la
preuve si elle remplit l'obligation qui incombe A la
partie A une cause civile de prouver, par une pr6-
pond6rance de la preuve ou par une balance des
probabilit6s, les all6gations qu'elle avance.

J'adopte cette d6claration comme 6tant un ex-
pos6 exact du droit; comme le dit le Juge Bull
dans ses motifs de jugement en l'espice, il est A
remarquer que les arrts faisant autorit6 A la
Chambre des Lords, au Conseil priv6 et dans les
autres cours d'appel du Commonwealth sont en
ce sens. A cet 6gard, les commentaires de Lord
Diplock dans Public Prosecutor v. Yuvaraj12, me
semblent particulibrement pertinents:

[TRADUCTioN] En rigle g6ndrale, dans des proc6-
dures criminelles, le d6fendeur n'a pas a prouver
ou a r6futer quelque fait que ce soit: pour qu'il soit
acquitt6, il suffit que l'un des faits qui, s'il existait,
constituerait l'infraction dont il est accuse, cne soit
pas prouv6,. Mais il arrive exceptionnellement,
comme en l'espice, que la loi cr6ant une infraction
pr6voie express6ment que si d'autres faits sont prou-
v6s, un fait pr6cis, dont 1'existence constitue un
616ment essentiel de l'infraction, sera pr6sum6 ou
r6put6 exister aA moins que le contraire ne soit
prouv6D. En pareil cas, la conclusion que ce fait
pr6cis est ar6fut6D entraine un acquittement, alors
que I'absence d'une telle conclusion entraine une
d6claration de culpabilit6. Lorsque c'est l4 le r6sultat
de la cr6futation> d'un fait, il ne peut y avoir, dans
l'int6rit public, de motif d'exiger un degr6 excep-
tionnel de certitude tel qu'il t6ve tout doute raison-

- [1970] 2 W.L.R. 226 h 232.
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fact does not exist. In their Lordships' opinion the
general rule applies in such a case and it is sufficient
if the court considers that upon the evidence before
it it is more likely than not that the fact does not
exist. The test is the same as that applied in civil
proceedings: the balance of probabilities.

The exceptional provisions relating to proof in
proceedings under ss. 222 and 224, which are
contained in s. 224A(1) (a), are in my opinion
well described in the above-quoted language of
Lord Diplock where he refers to an enactment
which "expressly provides that if other facts are
proved, a particular fact the existence of which
is a necessary factual ingredient to the offence,
shall be presumed or deemed to exist 'unless the
contrary is proved.' "

With all respect, it appears to me that if the
Court of Appeal of British Columbia were cor-
rect in holding that it is enough, to rebut the
presumption created by the words "shall be
deemed" as they occur in s. 224A(1) (a), for the
accused to raise a reasonable doubt as to whether
or not he entered the motor vehicle for the pur-
pose of setting it in motion, then it would, in my
view follow, that if the Crown has established
the basis of the presumption beyond a reasonable
doubt, it must also give similar proof of the facts
which the statute deems to exist and expressly
requires the accused to negate. This is exactly the
burden which the Crown would have to discharge
if the section had not been enacted, and in my
view such a construction makes the statutory pre-
sumption ineffective and the section meaningless.

I have accordingly concluded that s. 224A(1)
(a) imposed a burden of proof on the respondent
by a preponderance of evidence or by a balance
of probabilities and that it is not enough for an
accused merely to raise a reasonable doubt.

In the course of the argument before us, how-
ever, counsel for the respondent contended that
this construction of the section ran contrary to
the provisions of s. 2(f) of the Canadian Bill of
Rights, 1960 (Can.), c. 44, in that if s. 224A(l)
(a) were so construed or applied it would "de-
prive a person charged with a criminal offence of
the right to be presumed innocent until proved
guilty according to law. . .". The relevant por-

nable que ce fait n'existe pas. A notre avis, en pareil
cas, la r~gle g6ndrale s'applique et il suffit que la
cour considbre, eu 6gard A la preuve i sa disposition,
que le fait n'existe probablement pas. Le critbre est
le mime que celui qui s'applique dans les proc6dures
civiles: celui de la balance des probabilitds.

Les dispositions exceptionnelles relatives A la
preuve dans les proc6dures vis6es par les art. 222
et 224, dispositions qui sont 6nonc6es A 'art.
224A (1) (a), sont A mon avis bien d6crites dans
les commentaires pr6cit6s de Lord Diplock, oii
il parle de la loi qui epr6voit express6ment que
si d'autres faits sont prouv6s, un fait pr6cis, dont
l'existence constitue un 616ment essentiel de l'in-
fraction, sera pr6sum6 ou r6put6 exister xh moins
que le contraire ne soit prouv6>.>

Je dois dire respectueusement qu'il me semble
que si la Cour d'appel de la Colombie-Britannique
a eu raison de d6cider que, pour repousser la
pr6somption cr66e par l'expression test r6put>:
de l'art. 224A(1) (a), il suffit que le pr6venu sou-
16ve un doute raisonnable sur la question de
savoir s'il est entr6 dans le v6hicule afin de le
mettre en marche, il s'ensuit que si la Couronne
a 6tabli le fondement de la pr6somption hors de
tout doute raisonnable, elle doit 6galement prou-
ver de fagon semblable les faits que la loi pr6-
sume exister, et oblige express6ment le pr6venu
A refuter. C'est exactement le fardeau qui incom-
berait A la Couronne si cet article n'avait pas 6t6
adopt6; A mon avis, pareille interpr6tation enlive
tout effet A la pr6somption 16gale et toute port6e
A l'article.

J'ai done conclu qu'en vertu de 'art. 224A(1)
(a) il incombe A l'intim6 de s'acquitter du far-
deau de la preuve par une pr6pond6rance de
preuve ou par une balance des probabilitis, et
qu'il ne suffit pas qu'il soul6ve un doute raison-
nable seulement.

Au cours des d6bats, toutefois, I'avocat de l'in-
tim6 a soutenu que cette fagon d'interprdter
l'article en question est contraire A 'art. 2(f) de
la Ddclaration canadienne des droits, 1960
(Can.), c. 44, car si l'art. 224A(1)(a) s'inter-
pr6tait ou s'appliquait de cette fagon, il <prive-
rait une personne accus6e d'un acte criminel du
droit h la pr6somption d'innocence jusqu'd ce que
la preuve de sa culpabilit6 ait 6t6 6tablie en con-
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tions of s. 2 of the Canadian Bill of Rights read
as follows:

2. Every law of Canada shall, unless it is ex-
pressly declared by an Act of the Parliament of
Canada that it shall operate notwithstanding the
Canadian Bill of Rights, be so construed and applied
as not to abrogate, abridge or infringe or to autho-
rize the abrogation, abridgement or infringement
of any of the rights or freedoms herein recognized
and declared, and in particular, no law of Canada
shall be construed or applied so as to . . .

(f) deprive a person charged with a criminal
offence of the right to be presumed innocent until
proved guilty according to law in a fair and public
hearing by an independent and impartial tribunal,
or of the right to reasonable bail without just
cause; ...

Although no argument was presented in the
court below in relation to the Bill of Rights, I
think it desirable to deal with the contention
made in this Court because the case of Reg. v.
Silk'3 , was made the subject of comment in the
reasons for judgment of Mr. Justice Tysoe, and
because it appears to represent the final opinion
of the Court of Appeal of British Columbia on
this question.

Reg. v. Silk was a case under the Food and
Drugs Act, 1952-53 (Can.), c. 38 (as amended)
where the onus placed on the accused by s. 33(2)
(b) was limited to cases where "the court finds
that the accused was in possession of a controlled
drug" and it is then provided that " . . . he shall
be given an opportunity of establishing ... (b)
that he was not in possession of the controlled
drug for the purpose of trafficking". In the course
of his reasons for judgment in this case Mr.
Justice Tysoe said:

First of all I wish to say that in my view Regina
v. Silk, supra, is not conclusive of the question now
before us. That case dealt with the meaning to be
given to the word 'establishes' appearing in an en-
tirely different section to Code section 224A(1) (a)
and used in a wholly dissimilar context. For the

- (1970), 71 W.W.R. 481, 9 C.R.N.S. 277, [1970] 3
C.C.C. 1.

formit6 de la loi ... .>. Les dispositions pertinen-
tes de l'art. 2 de la Diclaration canadienne des
droits se lisent ainsi:

2. Toute loi du Canada, A moins qu'une loi du
Parlement du Canada ne d6clare express6ment qu'elle
s'appliquera nonobstant la Diclaration canadienne
des droits, doit s'interpr6ter et s'appliquer de manidre
a ne pas supprimer, restreindre ou enfreindre l'un
quelconque des droits ou des libertis reconnus et
d6claris aux pr6sentes, ni A en autoriser la suppres-
sion, la diminution ou la transgression, et en parti-
culier, nulle loi du Canada ne doit s'interpr6ter ni
s'appliquer comme ...

f) privant une personne accusde d'un acte criminel
du droit 4 la pr6somption d'innocence jusqu'h
ce que la preuve de sa culpabilit6 ait 6t6 6tablie
en conformit6 de la loi, aprbs une audition impar-
tiale et publique de sa cause par un tribunal ind6-
pendant et non pr6jug6, ou la privant sans juste
cause du droit h un cautionnement raisonnable; ...

Aucune argumentation fond6e sur la Ddclara-
tion des droits n'a 6t6 pr6sent6e en cour d'instance
infdrieure, mais je crois qu'il convient de parler
de la pr6tention formul6e en cette Cour parce
que la cause Reg. v. Silk' 3 a fait l'objet de com-
mentaires dans les motifs du Juge Tysoe et parce
qu'elle semble repr6senter l'avis final de la Cour
d'appel de la Colombie-Britannique sur cette ques-
tion.

La cause Reg. v. Silk met en jeu la Loi des
aliments et drogues, 1952-53 (Can.), c. 38
(dans sa forme modifie), en vertu de laquelle
le fardeau impos6 au pr6venu par l'art. 33(2)
(b) se limite aux cas oit: la cour d6cide que
l'accus6 a 6t6 en possession d'une drogue contr6-
l6e>; l'article 6dicte alors que: . . . il doit 6tre
fourni A l'accus6 une occasion d'6tablir ... b)
qu'il n'a pas 6t6 en possession de la drogue con-
tr6l6e pour en faire le trafic>. Dans ses motifs
de jugement en l'espice, le Juge Tysoe a dit:

[TRADUCTION] J'aimerais dire tout d'abord qu'd mon
avis la cause Regina v. Silk, pr6cit6e, n'est pas con-
cluante A l'6gard de la question qui nous occupe.
Cette cause traite du sens A attacher au terme <&ta-
blitD, employ6 dans un article entibrement diff6rent
de l'article 224A(1)a) du Code, et dans un contexte

- (1970), 71 W.W.R. 481, 9 C.R.N.S. 277, [1970] 3
C.C.C. 1.
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same reasons, I do not find Tupper v. The Queen,
supra, helpful. Moreover, in Regina v. Silk some re-
liance was placed on the provisions of section 2(f)
of the Canadian Bill of Rights. In the case before
us that section was not referred to in argument by
either counsel, both of whom are experienced mem-
bers of the Bar. Accordingly, I give no considera-
tion to the question of applicability of its provisions.

Mr. Justice Tysoe, however, concluded his rea-
sons for judgment by saying:

I would repeat what I said in Regina v. Silk, supra,
at the foot of p. 284 and apply it to section 224A
(1) (a):

When interpreting a provision such as s. 33, the
fundamental right of an accused as expressed by
Lord Sankey L.C. in Woolmington v. Director of
Public Prosecutions, (1935) A.C. 462, ... must
be kept in mind and an interpretation which de-
stroys that fundamental right should not be
adopted unless the words used permit of no other
interpretation. Any doubt as to the meaning
should be resolved in favour of an accused.

In presenting the argument concerning the Bill
of Rights, the respondent's counsel in the present
case did little more than adopt the reasoning of
Mr. Justice Tysoe in the Silk case where he said
at page 496:

If parliament has imposed on an accused the onus
of establishing by placing beyond dispute or by a
preponderance of evidence or on a balance of
probabilities that he has not had possession for the
purpose of trafficking, it has deprived him of the
benefit of a reasonable doubt as to the purpose of
his possession, and it has in effect imposed upon him
the burden of disproving a positive averment of an
integral part of the offence charged against him. It
is difficult for me to believe that parliament intended
to do this. Had parliament said that one accused of
this particular offence or, for that matter, any other
offence, has the onus of proving he is not guilty, I
venture to think that no one would disagree with
the proposition that it had deprived the accused of
the right to be presumed innocent until proved guilty
according to law. It is my view that the same result
follows if parliament imposes on an accused the
burden of disproving a positive averment of an im-

totalement diff6rent. Pour les mimes raisons, je ne
vois pas comment la cause Tupper c. La Reine,
pr6cit6e, peut nous aider. De plus, dans Regina v.
Silk, on s'est fond6 dans une certaine mesure sur
'article 2 f) de la D6claration canadienne des droits.
Dans la cause qui nous occupe, aucun des avocats,
tous deux avocats d'exp6rience, ne s'est report6 A
cet article dans son argumentation. Par cons6quent,
je ne m'arr~te pas A la question de 1'application
possible de cet article.

Toutefois, le Juge Tysoe a conclu ainsi ses motifs
de jugement:

[TRADUCTION] Je r6pite ce que j'ai dit dans l'arr8t
Regina v. Silk, pricit6, au bas de la page 284, en
I'appliquant A Particle 224A(1)a):

En interpritant une disposition telle que 1'art.
33, on ne doit pas perdre de vue le droit fonda-
mental du pr~venu, 6nonc6 par Lord Sankey dans
Woolmington v. Director of Public Prosecutions,
(1935) A.C. 462,.. . et aucune interpr6tation
supprimant ce droit fondamental ne devrait 8tre
adopt6e A moins que les termes utilis6s ne per-
mettent aucune autre interpr6tation. Tout doute sur
le sens h donner A ces termes devrait Stre en
faveur du pr6venu.

En pr6sentant la th6se fondde sur la Dgclara-
tion des droits, I'avocat de l'intim6 en l'esphce a
tout simplement adopt6 le raisonnement du Juge
Tysoe dans l'affaire Silk; ce dernier y disait, p.
496:

[TRADUCTION] Si le Parlement impose au pr6venu
le fardeau d'6tablir sans conteste ou par une pr6-
pond6rance de preuve ou par une balance des proba-
bilit6s qu'il n'avait pas une chose en sa possession
afin d'en faire le trafic, il prive celui-ci du ben6fice
du doute raisonnable en ce qui concerne le but dans
lequel il avait ladite chose en sa possession et lui
impose en fait le fardeau de r6futer une preuve posi-
tive d'un 616ment essentiel de l'infraction dont il est
accus6. Il m'est difficile de croire que le Parlement
ait eu pareille intention. Si le Parlement avait dit
que le pr6venu qui a commis cette infraction parti-
culibre ou mime n'importe quelle autre infraction,
a le fardeau de prouver qu'il n'est pas coupable,
j'ose croire que personne ne refuserait d'admettre
qu'il priverait ainsi le privenu du droit A la pr6somp-
tion d'innocence jusqu'd ce que la preuve de sa culpa-
bilit6 ait 6t6 6tablie en conformit6 de la loi. Je suis
d'avis qu'il en serait de mime si le Parlement impo-
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portant integral part of the offence of having pos-
session for the purpose of trafficking.

In the same case the same learned judge said, at
page 497:

It is one thing to impose an onus on an accused
to disprove a negative averment and quite another
to require him to disprove a postive averment of an
integral part of an offence. Clearly, when parliament
enacted sec. 2(f) of the Canadian Bill of Rights, it
intended to assure that so fundamental and well
established a principle of our law as the presumption
of innocence should be preserved. In my opinion,
the section provides protection against the possibility
of the enactment of a statute declaring that a person
shall be deemed guilty of a criminal offence unless
he establishes his innocence. I think it also has
reference and application to a statute which purports
to require an accused to disprove by a preponder-
ance of evidence or on a balance of probabilities a
positive averment of an integral part of the offence
charged against him, and I so interpret the section.

On this branch of the case I should say at the
outset that in my respectful opinion this reason-
ing is based on a misunderstanding of the law as
stated by Lord Sankey in Woolmington v. Di-
rector of Public Prosecutions14 and this seems
to me to be made apparent in the reasons for
judgment of Nemetz J.A. in the Silk case where
he says:

There is no doubt, in my mind, that the Canadian
Bill of Rights in sec. 2(f) gives express statutory ap-
proval to Lord Sankey's memorable words in Wool-
mington v. Director of Public Prosecutions (supra).
The golden thread as he described it, which runs
through the web of English Criminal law, was
clearly identified by Martin, J.A., in Rex v. Lee Fong
Shee, [1933] 60 C.C.C. 73, and by Davey, C.J.B.C.,
in Reg. v. Hartley and McCallum, (1968) 2 C.C.C.
183. In my respectful view, sec. 2(f) does nothing
more than restate the common law by providing that
the primordial burden of proving the guilt of an
accused beyond a reasonable doubt is always on
the crown.

sait au pr6venu le fardeau de r6futer une all6gation
positive d'un 616ment essentiel de l'infraction qui
consiste d avoir une chose en sa possession afin d'en
faire le trafic.

Dans la m8me cause, le savant Juge dit, p. 497:

[TRADUCTION] Imposer au pr6venu le fardeau de
r6futer une preuve negative, ce n'est pas du tout la
mime chose que l'obliger a r6futer une preuve posi-
tive d'un 616ment essentiel d'une infraction. A coup
sfir, lorsque le Parlement a adopt6 l'art. 2 f) de la
Diclaration canadienne des droits, il voulait s'assurer
que ce principe aussi fondamental et aussi bien 6tabli
dans notre droit que la prisomption d'innocence
serait prot6g6. A mon avis, cet article pr6vient l'adop-
tion d'une disposition 6dictant qu'une personne est
rdput6e coupable d'une infraction criminelle A moins
qu'elle n'6tablisse son innocence. Je crois que cet
article se rapporte et s'applique 6galement aux lois
qui ont pour objet d'obliger le pr6venu A r6futer par
une pr6pond6rance de preuve ou par une balance
des probabilitds une preuve positive d'un 616ment
essentiel de l'infraction dont il est accus6; j'inter-
pr~te cet article de cette fagon.

Sur ce point, je dois dire respectueusement dis
l'abord qu'd mon avis, ce raisonnement se fonde
sur une conception erron6e du droit ainsi que 1'a
expos6 Lord Sankey dans 1'arr~t Woolmington v.
Director of Public Prosecutions14 et c'est, h mon
avis, ce qui ressort des motifs du Juge d'appel
Nemetz dans la cause Silk:

[TRADUCTION] Je ne doute aucunement que l'art.
2 f) de la Diclaration canadienne des droits constitue
une approbation l6gislative expresse des m6morables
paroles de Lord Sankey dans l'arrat Woolmington v.
Director of Public Prosecutions (pr6cit6). Le fil d'or,
pour employer son expression, dont la toile du droit
criminel anglais est tissde a clairement 6td reconnu
par le Juge d'appel Martin, dans Rex v. Lee Fong
Shee (1933), 60 C.C.C. 73, et par le Juge Davey,
Juge en chef de la Colombie-Britannique, dans Reg.
v. Hartley and McCallum (1968), 2 C.C.C. 183.
A mon humble avis, I'art. 2 f) ne fait qu'6noncer de
nouveau la common law en 6dictant que le fardeau
primordial de prouver la culpabilit6 du pr6venu hors
de tout doute raisonnable incombe toujours h la
Couronne.

1 [1935] A.C. 462.14 [1935] A.C. 462.
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In the case of Hartley and McCallumn5, as in
the Silk case, the Court was considering the stat-
utory onus created by s. 33(2) (b) of the Food
and Drugs Act, and the passage from Chief
Justice Davey's judgment to which Mr. Justice
Nemetz refers reads as follows:

... if the prisoner by argument or evidence or cross-
examination of the Crown's witnesses establishes a
reasonable doubt as to whether he had possession
-of the narcotic for the purpose of trafficking he must
be acquitted of the particular offence . . . and in the
result he ought to be convicted only of ordinary
possession.

If section 2(f) of the Canadian Bill of Rights
is to be taken as giving statutory approval to
what Lord Sankey said in Woolmington's case,
it seems to me to be proper to quote the whole
of the sentence to which Mr. Justice Nemetz
refers. What Lord Sankey actually said, after
having dealt with the defence of insanity was:

Throughout the web of the English Criminal Law one
golden thread is always to be seen, that it is the duty
of the prosecution to prove the prisoner's guilt sub-
ject to what I have already said as to the defence
-of insanity and subject also to any statutory excep-
tion. (The italics are my own).

The Silk case and the argument advanced on
behalf of the respondent in this case, appear to
me to proceed on the assumption that Lord San-
key's famous dictum in some fashion established
that the onus resting on an accused person to
rebut a statutory presumption could be discharged
by evidence which did nothing more than raise
a reasonable doubt. In my view, however, when
Lord Sankey used the words "subject also to any
statutory exception" in relation to the burden of
proof in criminal cases, he must be taken to have
been referring to those statutory exceptions which
reverse the ordinary onus of proof with respect
to facts forming one or more ingredients of a
criminal offence. This was the case in Public Pros-
ecutor v. Yuvaraj, supra, and it is the case here.
It seems to me, therefore, that if Woolmington's

Dans l'affaire Hartley and McCallum", tout
comme dans l'affaire Silk, la Cour avait A consi-
d6rer le fardeau 16gal cr66 par l'art. 33(2) (b) de
la Loi des aliments et drogues; le passage du
jugement du Juge en chef Davey auquel se re-
porte le Juge Nemetz se lit ainsi:
[TRADUCTION] ... si, par son argumentation ou la
preuve qu'il pr6sente ou par le contre-interrogatoire
des t6moins de la Couronne, le pr6venu cr6e un doute
raisonnable sur la question de savoir s'il avait le
stup6fiant en sa possession afin d'en faire le trafic,
il doit 6tre acquitt6 h l'6gard de l'infraction en
cause . . . et par cons6quent il ne devrait 6tre d6clar6
coupable que de simple possession.

Si l'art. 2(f) de la Ddclaration canadienne des
droits doit s'interpr6ter comme constituant une
approbation l6gislative des paroles de Lord San-
key dans l'affaire Woolmington, il convient, A mon
avis, de citer toute la phrase A laquelle se reporte
le Juge Nemetz. Voici ce qu'a r6ellement dit Lord
Sankey, aprds avoir parl6 de la d6fense excipant
de 1'ali6nation mentale:

[TRADUCTION] Dans toute la toile du droit criminel
anglais se retrouve toujours un certain fil d'or, soit
le devoir de la poursuite de prouver la culpabilit6
du pr6venu, sous r6serve de ce que j'ai ddji dit A
propos de la d6fense excipant de l'ali6nation men-
tale et sous riserve, igalement, de toute exception
cride par la loi. (C'est moi qui ai mis des mots en
italiques).

L'affaire Silk et 1'argument avanc6 au nom de
l'intim6 en 1'espbce me semblent partir de la sup-
position que, dans son fameux dictum, Lord
Sankey a de quelque fagon 6tabli qu'un accus6
pouvait s'acquitter du fardeau de repousser une
pr6somption l6gale par une preuve cr6ant unique-
ment un doute raisonnable. A mon avis, toutefois,
lorsque Lord Sankey dit: <<sous r6serve, 6gale-
ment, de toute exception cr66e par la loi>, relati-
vement au fardeau de la preuve dans les causes
criminelles, il faut entendre par lI les exceptions
16gales qui d6placent le fardeau ordinaire de la
preuve quant aux faits constituant un 616ment ou
plus d'une infraction criminelle. C'6tait le cas
dans l'arrat Public Prosecutor v. Yuvaraf, pr6cit6,
et c'est le cas ici. Par cons6quent, il me semble
que si l'on doit accepter l'affaire Woolmington,

1 [1968J 2 C.C.C. 183, 63 W.W.R. 174.-[1968] 2 C.C.C. 183, 63 W.W.R. 174.
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case is to be accepted, the words "presumed in-
nocent until proved guilty according to law. . ."
as they appear in s. 2(f) of the Bill of Rights,
must be taken to envisage a law which recog-
nizes the existence of statutory exceptions re-
versing the onus of proof with respect to one or
more ingredients of an offence in cases where
certain specific facts have been proved by the
Crown in relation to such ingredients.

In giving effect to the statutory presumption
created by s. 224A(1) (a) in relation to a charge
under s. 222, the position is that if it is proved
that the accused was impaired by alcohol or a
drug, and it is further proved that he was, at
the relevant time, occuping the seat ordinarily
occupied by the driver, he shall be deemed to
have had the care or control of the vehicle, but
the accused has the opportunity of rebutting this
presumption if he "establishes" by the balance
of probabilities "that he did not enter or mount
the vehicle for the purpose of setting it in
motion".

If the accused cannot so satisfy the court then
the statutory presumption prevails and he is guilty
of an offence under s. 222, but, if he is able to
provide the requisite evidence he must be ac-
quitted. There is in my view nothing in this pro-
cedure which deprives the accused of the right
to be presumed innocent until proved guilty ac-
cording to law within the meaning of Woolming-
ton v. Director of Public Prosecutions, supra, and
s. 2(f) of the Bill of Rights.

For all these reasons I am of opinion that the
learned Provincial Judge came to the correct de-
cision on the point of law which was questioned
by the stated case. I would accordingly allow
this appeal and restore the conviction of the
respondent.

Hall J. concurred with the judgment delivered

by

LASKIN J.-I agree with my brother Ritchie
that the effect of s. 224A(1) (a) of the Criminal
Code is to oblige the accused, in the stated cir-
cumstances, to do more than raise a reasonable

les termes <du droit h la prisomption d'innocence
jusqu'd ce que la preuve de sa culpabilit6 ait 6t6
6tablie en conformit6 de la loi . .7, A l'art. 2(f)
de la Diclaration des droits, doivent 6tre inter-
pr6t6s comme envisageant une loi qui reconnait
l'existence d'exceptions l6gales diplagant le far-
deau de la preuve en ce qui concerne un 616ment
ou plus d'une infraction, lorsque certains faits
pr~cis ont t prouv6s par la Couronne relative-
ment A ces 616ments.

Si l'on donne effet h la pr6somption l6gale cr66e
a Part. 224A( 1) (a) relativement h une accusa-
tion port6e en vertu de 1'art. 222, nous avons la
situation suivante: s'il est prouv6 que les facultis
du pr~venu 6taient affaiblies par l'effet de l'alcool
ou d'une drogue, et que de plus, il occupait au
moment pertinent la place ordinairement occup6e
par le conducteur, ce pr6venu est r6put6 avoir
eu la garde ou le contr6le du v6hicule, mais il a
l'occasion de repousser cette pr6somption s'il
<6tablit> par la balance des probabilit6s equ'il
n'6tait pas entr6 ou qu'il n'6tait pas mont6 dans
le v6hicule afin de le mettre en marche>.

Si le pr6venu ne peut pas convaincre la cour,
la pr6somption l6gale l'emporte et il est alors
coupable d'une infraction en vertu de 1'art. 222,
mais s'il peut pr6senter la preuve requise, il doit
6tre acquitt6. A mon avis, rien dans cette proc6-
dure ne prive le pr6venu du droit h la pr6somp-
tion d'innocence jusqu'd ce que la preuve de sa
culpabilit6 ait t 6tablie en conformit6 de la loi,
au sens de Woolmington v. Director of Public
Prosecutions, pricit6e, et de l'art. 2(f) de la
Ddclaration des droits.

Pour tous ces motifs, je suis d'avis que le sa-
vant Juge provincial a rendu la bonne d6cision
sur le point de droit contest6 dans l'expos6 de
cause. Par cons6quent, je suis d'avis d'accueillir
l'appel et de r6tablir la d6claration de culpabilit6
de l'intim6.

Le Juge Hall souscrit au jugement rendu par

LE JUGE LAsKIN-Je pense comme mon col-
16gue le Juge Ritchie que l'art. 224A( 1) (a) du
Code criminel a pour effet d'obliger le pr6venu,
dans les circonstances 6nonc6es, h faire plus que
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doubt. A burden is cast upon him to adduce
negating evidence that would carry proof on a
balance of probabilities.

The question that remains is whether this stat-
utory onus is compatible with s. 2(f) of the Ca-
nadian Bill of Rights which, so far as relevant,
prescribes that in the absence of a statute ex-
pressly excluding the Canadian Bill of Rights
(and there is none here), "no law of Canada
shall be construed or applied so as to deprive
a person charged with a criminal offence of the
right to be presumed innocent until proved guilty
according to law". It was not contended that
there was any problem with respect to the "due
process of law" provision of s. 1(a) of the Cana-
dian Bill of Rights. Certainly, it cannot be said
that no rational connection exists between the
fact to be deemed and the fact required to be
proved: see Regina v. Sharpe"e.

I do not construe s. 2(f) as self-defeating
because of the phrase "according to law" which
appears therein. Hence, it would be offensive to
s. 2(f) for a federal criminal enactment to place
upon the accused the ultimate burden of estab-
lishing his innocence with respect to any element
of the offence charged. The "right to be pre-
sumed innocent", of which s. 2(f) speaks, is, in
popular terms, a way of expressing the fact that
the Crown has the ultimate burden of establishing
guilt; if there is any reasonable doubt at the con-
clusion of the case on any element of the offence
charged, an accused person must be acquitted.
In a more refined sense, the presumption of in-
nocence gives an accused the initial benefit of a
right of silence and the ultimate benefit (after
the Crown's evidence is in and as well any evi-
dence tendered on behalf of the accused) of any
reasonable doubt: see Coffin v. U.S.".

What I have termed the initial benefit of a
right of silence may be lost when evidence is
adduced by the Crown which calls for a reply.
This does not mean that the reply must neces-
sarily be by the accused himself. However, if he

1o [1961] O.W.N. 261, 35 C.R. 375, 131 C.C.C. 75
17 (1895), 156 U.S. 432 at 452.

soulever un doute raisonnable. II a l'obligation
de pr6senter une preuve nullifiante, concluante
par la balance des probabilitis.

Il reste h d6terminer si ce fardeau 16gal est
compatible avec l'art. 2(f) de la Diclaration ca-
nadienne des droits qui, dans la mesure oii il
s'applique, pr6voit qu'en l'absence d'une loi 6car-
tant express6ment I'application de la Diclaration
canadienne des droits (il n'y en a aucune ici),
<enulle loi du Canada ne doit s'interpr6ter ni s'ap-
pliquer comme privant une personne accus6e d'un
acte criminel du droit A la pr6somption d'inno-
cence jusqu'd ce que la preuve de sa culpabilit6
ait 6t6 6tablie en conformit6 de la loi>. On n'a
pas soulev6 de probl~me relativement la dispo-
sition de l'art. 1 (a) de la Ddclaration canadienne
des droits qui traite de l'application r6gulibre
de la loi>. Certes, on ne saurait dire qu'il n'existe
aucun rapport rationnel entre le fait devant 6tre
pr6sum6 et le fait devant 6tre prouv6: Voir Regi-
na v. Sharpe16 .

Je ne considbre pas que I'art. 2(f) s'annule
lui-m~me A cause de l'expression <en conformit6
de la loi> qui y figure. Ainsi, une loi f6d6rale, en
matibre criminelle, qui imposerait A l'accus6 l'obli-
gation ultime de prouver son innocence relative-
ment A tout 616ment de l'accusation port6e contre
lui, enfreindrait l'art. 2(f). Le adroit A la pr6-
somption d'innocence> dont parle I'art. 2(f) si-
gnifie, en termes populaires, que le fardeau ultime
d'6tablir la culpabilit6 income au ministare public.
Si, A la fin des plaidoiries, il existe un doute rai-
sonnable relativement A tout 616ment de l'accusa-
tion, le pr6venu doit 6tre acquitt6. Plus pr6cis6-
ment, la pr6somption d'innocence donne au
privenu l'avantage initial du droit au silence et
l'avantage ultime (aprbs la pr6sentation de la
preuve du ministbre public et de toute autre
preuve pour le compte du pr6venu) de tout doute
raisonnable: voir Coffin v. U.S.17 .

Ce que j'ai appel6 l'avantage initial du droit
au silence peut 8tre perdu lorsque la preuve du
ministire public exige une r6ponse. Cela ne signi-
fie pas que la r6ponse doit n6cessairement venir
du pr6venu lui-m~me. Cependant, s'il est le seul

"- 19611 O.W.N. 261, 35 C 375, 131 C.C.C. 75.
17 (1895), 156 U.S. 432 A 452.
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alone can make it, he is competent to do so as
a witness in his own behalf; and I see nothing
in this that destroys the presumption of inno-
cence. It would be strange, indeed, if the pre-
sumption of innocence was viewed as entitling an
accused to refuse to make any answer to the
evidence against him without accepting the con-
sequences in a possible finding of guilt against
him. The presumption does not preclude either
any statutory or non-statutory burden upon an
accused to adduce evidence to neutralize, or
counter on a balance of probabilities, the effect
of evidence presented by the Crown. Hence, I
do not regard s. 2(f) as addressed to a burden
of adducing evidence, arising upon proof of cer-
tain facts by the Crown, even though the result
of a failure to adduce it would entitle the trier
of fact to find the accused guilty.

In my opinion, the test for the invocation of
s. 2(f) is whether the enactment against which
it is measured calls for a finding of guilt of the
accused when, at the conclusion of the case, and
upon the evidence, if any, adduced by Crown
and by accused, who have also satisfied any inter-
mediate burden of adducing evidence, there is
reasonable doubt of culpability. Section 224A(1)
(a) is not of this character.

I may observe that what is true of s. 224A(1)
(a) is also true of the insanity provisions of the
Criminal Code. The presumption of sanity, ex-
pressed in s. 16(4), may be overcome by the
accused on a balance of probabilities: see The
Queen v. Borg'8. I note that it has been held by
the Supreme Court of the United States that the
due process clause of its Constitution is not
offended by a State requirement that an accused
prove the defence of insanity beyond a reasonable
doubt: see Leland v. Oregon'9 . That is not an
issue which arises under our formulation of the
law.

. [1969] S.C.R. 551, [1969] 4 C.C.C. 262, 6 D.L.R.
(3d) 1.

1 (1952), 343 U.S. 790.

A pouvoir r6pondre, il est habile A le faire en
qualit6 de t6moin pour son propre compte et je
ne vois 1A rien qui d6truise la prisomption d'in-
nocence. Il serait 6trange, en effet, de consid6rer
la prisomption d'innocence comme donnant au
pr6venu le droit de refuser de r6pondre A la
preuve pr6sent6e contre lui sans accepter les con-
s6quences r6sultant d'une d6claration de culpabi-
lit6 6ventuelle prononc6e contre lui. Cette pr6-
somption n'empiche pas non plus qu'un pr6venu
puisse avoir, en vertu d'une loi ou non, l'obliga-
tion de pr6senter une preuve pour neutraliser ou
contrecarrer, par une balance des probabilit6s,
l'effet de la preuve du ministbre public. Ainsi, je
ne considbre pas que 1'art. 2(f) vise l'obligation
de pr6senter une preuve A la suite de la preuve
de certains faits par le minist~re public, bien que
le d6faut de la produire autoriserait le juge &
d6clarer le pr6venu coupable.

A mon avis, le critbre pour ce qui est de l'ap-
plication de l'art. 2(f), c'est si la loi h laquelle
on l'oppose requiert une d6claration de culpabilit6
du pr6venu lorsque, A la fin des plaidoiries et &
la lumibre de la preuve, s'il en est, du ministbre
public et du pr6venu, qui ont aussi satisfait h
toute obligation interm6diaire de pr6senter une
preuve, il existe un doute raisonnable quant h la
culpabilit6. L'article 224A(1) (a) n'est pas une
disposition de ce genre.

II convient de noter que ce qui s'applique &
1'art. 224A(1) (a) s'applique 6galement aux dis-
positions du Code criminel relatives h 1'ali6nation
mentale. Le pr6venu peut repousser la prisomp-
tion de sant6 d'esprit 6nonc6e A l'art. 16(4) par
une balance des probabilitis: voir La Reine c.
Borg'8 . Je remarque que la Cour supreme des
ttats-Unis a statu6 que la clause de sa Constitu-
tion traitant de l'application r6gulibre de la loi
n'6tait pas enfreinte par une loi d'un ttat exi-
geant qu'un pr6venu 6tablisse 1'ali6nation mentale
hors de tout doute raisonnable: voir Leland v.
Oregon'9 . Cette question ne se pose pas d'aprbs
les termes de notre loi.

- [1969] R.C.S. 551, [1969] 4 C.C.C. 262, 6 D.L.R.
(3d) 1.

- (1952), 343 U.S. 790.
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I would, accordingly, allow the appeal and re-
store the conviction.

Appeal allowed and conviction restored.

Solicitor for the appellant: G. L. Murray, Van-
couver.

Solicitor for the respondent: C. R. Maclean,
Vancouver.

The Minister of National Revenue Appellant;

and

William Panko Respondent.

1971: June 8; 1971: June 28.

Present: Abbott, Judson, Ritchie, Pigeon and
Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF
CANADA

Taxation-Income tax-Tax evasion-Plea ..of
guilty-Taxpayer fined-Right of Minister to impose
penalty in addition to the fines-Income Tax Act,
R.S.C. 1952, c. 148, ss. 56, 132, as amended.

The respondent failed to report certain income in
each of the years 1960 to 1965. He pleaded guilty
to six charges under s. 132(1) (a) of the Income Tax
Act and one charge under s. 132(1) (d). Fines total-
ling $25,000 were levied against him. Thereafter,
the Minister gave notices of reassessment and at the
same time assessed penalties for each of the six
taxation years pursuant to s. 56(2) of the Act. The
respondent objected to the inclusion of the penalties,
relying on s. 132(3) of the Act. Both the Tax Appeal
Board and the Exchequer Court found against the
Minister. The latter appealed to this Court and the
sole question is whether the Minister had authority
to assess a penalty pursuant to s. 56(2) of the Act
at the time subsequent to the laying of the informa-
tions.

Held (Pigeon and Laskin JJ. dissenting): The
Minister's appeal should be allowed.

Per Abbott, Judson and Ritchie JJ.: No am-
biguity could be found in the law as amended in

Par consequent, je suis d'avis d'accueillir 'ap-
pel et de r6tablir la d6claration de culpabilit6.

Appel accueilli et diclaration de culpabilitg
rdtablie.

Procureur de l'appelante: G. L. Murray, Van-
couver.

Procureur de l'intimd: C. R. Maclean, Van-
couver.

Le Ministre du Revenu National Appelant;

et

William Panko Intim.

1971: le 8 juin; 1971: le 28 juin.

Pr6sents: Les Juges Abbott, Judson, Ritchie, Pigeon
et Laskin.

EN APPEL DE LA COUR DE L'ICHIQUIER DU CANADA

Revenu-Imp6t sur le revenu-Evasion fiscale-
Plaidoyer de culpabiliti-Amende imposie au con-
tribuable-Droit du Ministre d'imposer une pinaliti
en sus de l'amende-Loi de l'impbt sur le revenu,
S.R.C. 1952, c. 148, art. 56, 132 et modifications.

L'intim6 a omis de faire rapport de certains revenus
pendant chacune des ann6es 1960 A 1965. II s'est
avou6 coupable quant A six chefs d'accusation en
vertu de 'art. 132(1) (a) de la Loi de l'imp6t sur
le revenu et un chef en vertu de l'art. 132(1)(d).
Les amendes qui lui ont 6t6 impos6es se chiffrent A
$25,000. Par la suite, le Ministre a 6tabli des avis
de nouvelle cotisation et a impos6, en m8me temps,
pour chacune des ann6es d'imposition, des p6nalit6s
prdvues A l'art. 56(2) de la Loi. L'intim6 a contest6
l'inclusion de ces p6nalit6s en invoquant 'art. 132(3)
de la Loi. La Commission d'appel de l'imp6t et la
Cour de lIchiquier ont toutes deux rendu un juge-
ment d6favorable au Ministre. Ce dernier a appel6
A cette Cour, et la seule question qui se pose est de
savoir si le Ministre peut imposer une p6nalit6 en
vertu de l'art. 56(2) de la Loi apr&s avoir d6pos6
les d6nonciations.

Arrt: L'appel du Ministre doit 8tre accueilli, les
Juges Pigeon et Laskin 6tant dissidents.

Les Juges Abbott, Judson et Ritchie: 11 n'y a
aucune ambiguit6 dans la Loi telle que modifi6e en
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1960. The penalties in issue here were assessed under
s. 56(2) and were not subject to the condition
provided for in s. 132(3). The plain terms of
s. 132(3), which limits the need for prior assessment
of a penalty to s. 56(1), do not create "an absurdity
in the law" or make necessary an inference that the
section must be applied not only to an assessment
under s. 56(1) but also to one under s. 56(2).

Per Pigeon and Laskin JJ., dissenting: It would
be unthinkable for the Minister to urge that although
he has prosecuted under s. 132(1) (d) without pre-
viously assessing a penalty under s. 56(1), he may
recede from his election and also treat the conduct
as falling within s. 56(2) for penalty purposes. The
proscribed conduct having been brought under
s. 56(1) by reason of the conviction under s. 132(1)
(d), there was no right, by reason of s. 132(3), to
impose a penalty in addition to the fines.

APPEAL from a judgment of Kerr J. of
Exchequer Court of Canada', in an income
matter. Appeal allowed, Pigeon and Laskin
dissenting.

the
tax
JJ.

G. W. Ainslie, Q.C., and J. R. Powers, for
the appellant.

J. J. Mahony, for the respondent.

The judgment of Abbott, Judson and Ritchie
JJ. was delivered by

JUDSON J.-During each of the years 1960 to
1965 inclusive, the respondent, William Panko,
suppressed income in the total amount of $165,-
801.70. For this offence he was prosecuted under
s. 132 of the Income Tax Act. Two informations
were laid, one information containing a charge
for each of the years 1960 to 1965 inclusive for
having violated s. 132(1) (a), and the other
information contained one charge for having
violated s. 132(1)(d) for the period March 23,
1961, to June 30, 1966. Panko pleaded guilty and
was fined a total of $20,000 for the violations of
s. 132(1)(a) and $5,000 under s. 132(1)(d).
Section 132(1) (a) deals with false or deceptive

1960. Les p6nalit6s en litige ont 6t6 impos6es en
vertu de l'art. 56(2) et ne sont pas assujetties A la
condition 6dict6e dans I'art. 132(3). Les termes
clairs de l'art. 132(3), lequel restreint h l'art. 56(1)
la n6cessit6 d'imposer antdrieurement la p6nalit6, ne
cr6ent pas aune absurdit6 en droits ni ne rendent
n6cessaire la conclusion que cet article doit s'appli-
quer non seulement dans le cas d'une p6nalit6 im-
pos6e en vertu de l'art. 56(1) mais aussi dans le cas
d'une p6nalit6 impos6e en vertu de l'art. 56(2).

Les Juges Pigeon et Laskin, dissidents: 11 serait
inconcevable que le Ministre pr6tende, apris avoir
poursuivi le contribuable en vertu de l'art. 132(1) (d)
sans avoir pr6alablement impos6 de p6nalit6 en vertu
de I'art. 56(1), qu'il peut revenir sur son choix et
considbrer que le comportement en cause tombe sous
le coup de l'art. 56(2) en ce qui a trait aux p6nalit6s.
Le comportement interdit ayant 6t6 plac6 sous le coup
de l'art. 56(1) en raison de la d6claration de culpa-
bilit6 en vertu de l'art. 132(1) (d), on n'avait pas le
droit, en raison de l'art. 132(3), d'imposer une p6na-
lit6 en sus des amendes.

APPEL d'un jugement du Juge Kerr de la
Cour de lIchiquier du Canada', en matibre d'im-
p6t sur le revenu. Appel accueilli, les Juges
Pigeon et Laskin 6tant dissidents.

G. W. Ainslie, c.r., et I. R. Powers, pour
l'appelant.

I. J. Mahony, pour l'intim6.

Le jugement des Juges Abbott, Judson et
Ritchie a 6t6 rendu par

LE JUGE JUDSON-Pendant chacune des ann6es
comprises entre 1960 et 1965 inclusivement, 'in-
tim6 William Panko a dissimul6 des revenus se
chiffrant en tout A $165,801.70. II a 6t6 poursuivi
pour cette infraction en vertu de l'art. 132 de la
Loi de l'impbt sur le revenu. On a d6pos6 deux
d6nonciations, l'une comportant une accusation,
pour chacune des ann6es comprises entre 1960
et 1965 inclusivement, d'avoir enfreint 1'art. 132
(1) (a) et 1'autre comportant une accusation
d'avoir enfreint 'art. 132(1) (d) entre le 23 mars
1961 et le 30 juin 1966. Panko a avou6 sa cul-
pabilit6 et s'est vu imposer une amende de
$20,000 pour les infractions A l'art. 132(1) (a)

' [1970] C.T.C. 397, 70 D.T.C. 6247.
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statements in a return; section 132(1) (d) deals
with wilful evasion.

After this, the Minister gave notices of re-
assessment, one for each of the years 1960 to
1965, and at the same time assessed penalties
totalling $16,134.25. The sole question in this
appeal is whether the Minister had authority to
assess a penalty pursuant to s. 56(2) of the In-
come Tax Act at a time subsequent to the laying
of the informations. Both the Tax Appeal Board
and the Exchequer Court' have found against
the Minister on this point.

It is necessary to begin with an examination
of the interrelation of s. 56 of the Act and s. 132
as they stood before the 1960 amendments made
by 8-9 Eliz. II, c. 43. Before the 1960 amend-
ment there could be no doubt about the law.
Section 56 then had no subsections. It read as
follows:

56. Every person who has wilfully, in any manner,
evaded or attempted to evade payment of the tax
payable by him under this Part for a taxation year
or any part thereof is liable to a penalty, to be fixed
by the Minister, of not less than 25 per cent and not
more than 50 per cent of the amount of the tax
evaded or sought to be evaded.

A taxpayer who had wilfully evaded payment
of tax was liable to two types of penalty:

(1) If found guilty following a prosecution
under s. 132(1) (d) to a fine, fixed by the
Court, of not less than $25 and not exceeding
$10,000, plus, in an appropriate case, an
amount not exceeding double the amount of
the tax evaded.
(2) A penalty assessed by the Minister, under
s. 56, of not less than 25 per cent and not
more than 50 per cent of the tax evaded.

1 [1970] C.T.C. 397, 70 D.T.C. 6247.
94390-3L__

et de $5,000 pour I'infraction A 'art. 132(1) (d).
L'article 132(1) (a) porte sur les d6clarations
fausses ou trompeuses dans un rapport d'imp6t
et 'art. 132(1) (d) sur le fait d'61uder l'imp6t
volontairement.

Par la suite, le ministre a 6tabli des avis de
nouvelle cotisation, un pour chacune des anndes
comprises entre 1960 et 1965, et a impos6, en
m6me temps, des p6nalit6s se chiffrant en tout A
$16,134.25. La seule question qui se pose dans
le pr6sent appel est de savoir si le ministre peut
imposer une p6nalit6 en vertu de l'art. 56(2) de
la Loi de l'imp6t sur le revenu aprbs avoir d6pos6
les d6nonciations. La Commission d'appel de
l'imp6t et la Cour de lIchiquier' ont toutes deux
rendu un jugement d6favorable au ministre sur
ce point.

11 est n6cessaire de proc6der d'abord & un exa-
men de la corr61ation entre les art. 56 et 132 de
la Loi, tels qu'ils se lisaient avant les modifica-
tions de 1960 apport6es par la loi 8-9 Eliz. II, c.
43. Avant les modifications de 1960, la loi 6tait
claire. L'article 56 ne comportait pas de para-
graphe et se lisait comme suit:

56. Toute personne qui, volontairement, a 6lud6
ou tent6 d'6luder, de quelque manibre, I'acquittement
de l'imp6t par elle payable selon la pr6sente Partie
pour une ann6e d'imposition, ou une partie y aff6-
rente, est passible d'une p6nalit6, que fixe le Ministre,
d'au moins vingt-cinq pour cent et d'au plus cin-
quante pour cent du montant de l'imp6t qui a 6t6
6lud6 ou que ladite personne a cherch6 A 6luder.

Un contribuable qui avait volontairement 6lud6
le paiement de l'imp6t 6tait passible de deux
genres de peine:

(1) s'il 6tait reconnu coupable A la suite d'une
poursuite en vertu de l'art. 132(1) (d), d'une
amende, fixde par le tribunal, d'au moins $25
et d'au plus $10,000, plus, dans un cas appro-
pri6, un montant n'exc6dant pas le double du
montant 6Lud6.

(2) d'une p6nalit6 impos6e par le ministre, en
vertu de l'art. 56, d'au moins vingt-cinq pour
cent et d'au plus cinquante pour cent du mon-
tant de l'imp6t 61ud6.

1 [1970] C.T.C. 397, 70 D.T.C. 6247.
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There was a limitation on the Minister's power
to assess a penalty.

Subsection (3) of s. 132 provided that, if
found guilty and fined under that section, the
taxpayer was not liable to pay a penalty under
s. 56 for the same evasion unless such penalty
had been assessed prior to the laying of the
information under s. 132.

The 1960 amendments added two new sub-
sections to s. 56. The original section was re-
numbered subs. (1). Subsection (2) provided
for a penalty based upon less stringent grounds.
It gave the Minister no discretion as to the
amount of the penalty which was fixed at a flat
25 per cent. The new subs. (3) provided that
where a taxpayer is liable to any penalty under
s. 56(2), he is not liable to a penalty under
s. 56(1) in respect of the same statement or
omission.

In full, the new subsections (2) and (3) read:
56. (2) Every person who, knowingly, or under

circumstances amounting to gross negligence in the
carrying out of any duty or obligation imposed by
or under this Act, has made, or has participated in,
assented to or acquiesced in the making of, a state-
ment or omission in a return, certificate, statement
or answer filed or made as required by or under
this Act or a regulation, as a result of which the tax
that would have been payable by him for a taxation
year if the tax had been assessed on the basis of
the information provided in the return, certificate,
statement or answer is less than the tax payable by
him for the year, is liable to a penalty of 25 per cent
of the amount by which the tax that would so have
been payable is less than the tax payable by him
for the year.

(3) Where a person is liable to a penalty under
subsection (2) in respect of any statement or omis-
sion in a return, certificate, statement or answer filed
or made as required by or under this Act or a regula-
tion, he is not liable to any penalty under subsection
(1) in respect of the same statement or omission.

The amending Act also expressly provided that
the new subs. (2) and (3) of s. 56 apply only in
respect of any statement or omission made after
the coming into force of the amending Act,
namely August 1, 1960.

Il y avait une restriction au droit qu'avait le
ministre d'imposer une p6nalit6.

Le par. 3 de 1'art. 132 pr6voyait que le contri-
buable reconnu coupable et condamn6 h l'amende
n'encourait pas de p6nalit6 en vertu de l'art. 56
pour la mime 6vasion fiscale, A moins que la
p6nalit6 n'ait 6t6 impos6e avant le d6p6t de la
d6nonciation en vertu de l'art. 132.

Les modifications de 1960 ont ajout6 deux
nouveaux paragraphes h l'art. 56. L'ancien art. 56
est devenu le par. 1. Le par. 2 pr6voit une p6na-
lit6 fond6e sur des critbres moins rigoureux. 11
ne laisse pas de latitude au ministre quant au
montant de la p6nalit6, qui est fix6e au taux uni-
forme de 25 pour cent. Le nouveau par. 3 6dicte
que lorsqu'un contribuable encourt une p6nalit6
en vertu du par. 2 de l'art. 56, il n'encourt aucune
p6nalit6 en vertu du par. 1 pour le m8me 6nonc6
ou la mime omission.

Voici le texte complet des paragraphes 2 et 3:
56. (2) Toute personne qui, sciemment ou dans

des circonstances qui 6quivalent A de la n6gligence
flagrante dans l'ex6cution de quelque devoir ou
obligation impos6e par la pr6sente loi ou sous son
r6gime, a fait quelque enonce ou omission, ou y a
particip6, consenti ou acquiesc6, dans une d6claration,
un certificat, un 6tat ou une r6ponse, produits ou
faits aux termes ou sous le r6gime des exigences de
la pr6sente loi ou d'un riglement, d'oii il r6sulte que
l'imp6t qui aurait 6t6 payable par elle pour une
ann6e d'imposition si l'imp6t avait 6t6 cotis6 d'aprbs
les renseignements fournis dans la d6claration, le
certificat, I'6tat ou la r6ponse, est inf6rieur A l'imp6t
qu'elle doit payer pour I'ann6e, encourt une p6nalit6
de 25 pour cent du montant par lequel l'imp6t qui
aurait 6t6 payable est inf6rieur h l'impt qu'elle doit
payer pour l'ann6e.

(3) Lorsqu'une personne encourt une p6nalit6 aux
termes du paragraphe (2) A 1'6gard de quelque
enonc6 ou omission dans une d6claration, un certi-
ficat, un 6tat ou une r6ponse, produits ou faits aux
termes ou sous le regime des exigences de la pr6-
sente loi ou d'un rkglement, elle n'encourt pas une
p6nalit6 privue au paragraphe (1) pour le mime
6nonc6 ou la meme omission.

De plus, la loi modificative d6crte express6-
ment que les nouveaux par. 2 et 3 de l'art. 56
ne s'appliquent qu'd tout 6nonc6 ou omission fait
apris l'entr6e en vigueur de la modification, soit
le ler aofit 1960.

M.N.R. V. PANKo Judson J.322 [1972] S.C.R.
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The amending Act also replaced subs. (3) of
s. 132, but the only change was to substitute the
words "subsection (1) of section 56" for the
words "section 56" in the original Act.

Section 132(3) then read:

132. (3) Where a person has been convicted
under this section of wilfully, in any manner, evading
or attempting to evade payment of taxes imposed
by Part I, he is not liable to pay a penalty imposed
under subsection (1) of section 56 for the same
evasion or attempt unless he was assessed for that
penalty before the information or complaint giving
rise to the conviction was laid or made.

I can find no ambiguity in the law as amended
and I think that the Minister's submissions are
right. The new subsection (2) of s. 56 provided
for a new and independent penalty to that pro-
vided under subsection (1) which continued to
apply with respect to statements made prior to
August 1, 1960. The other amendments were
consequential.

The penalties in issue here were assessed under
s. 56(2) and are not subject to the condition
provided for in s. 132(3). The error in the Tax
Appeal Board and in the Exchequer Court is
to be found in the common conclusion that
penalties must be assessed before the information
or complaint under both s. 56(1) and s. 56(2).
This pays no heed to the plain terms of s. 132(3),
above quoted, which limits the need for prior
assessment to s. 56(1). For the above reasons,
the plain terms of s. 132(3) do not create "an
absurdity in the law" or make necessary an infer-
ence that the section must be applied not only
to an assessment under s. 56(1) but also to one
under s. 56(2).

I would allow the appeal with costs both here
and in the Exchequer Court, set aside the judg-
ment of the Exchequer Court and the decision
of the Tax Appeal Board and restore the assess-
ments.

La loi modificative 6dicte un nouveau par. 3
A l'art. 132, mais le seul changement consiste en
la substitution des mots de paragraphe (1) de
l'article 56> aux mots 4l'article 56> de la loi
ant6rieure.

L'article 132(3) se lisait alors ainsi:
132. (3) Lorsqu'une personne a &6, d'apris le

pr6sent article, d6clarbe coupable d'avoir volontaire-
ment 6lud6 ou tent6 d'6luder de quelque manibre le
paiement d'imp6ts 6tablis par la Partie I, elle n'en-
court pas une p6nalit6 pr6vue par le paragraphe (1)
de l'article 56 pour la mime 6vasion fiscale ou tenta-
tive d'6vasion fiscale, A moins que cette p6nalit6 ne
lui ait 6t6 imposde avant qu'ait 6t6 d6posde ou faite
la d6nonciation ou la plainte donnant lieu A la d6cla-
ration de culpabilit6.

Je ne puis voir aucune ambiguit6 dans la loi
ainsi modifide et je crois que les arguments du
ministre sont fond6s. Le nouveau par. 2 de 1'art.
56 6dicte une nouvelle p6nalit6 ind6pendante de
celle qui est d6cr6t6e au par. 1 qui continue de
s'appliquer aux 6nonc6s faits avant le 1er aofit
1960. Les autres modifications r6sultent de ce
changement.

Les p6nalit6s en litige ici ont 6t impos6es en
vertu de 1'art. 56(2) et ne sont pas assujetties A
la condition 6dict6e dans I'art. 132(3). La Com-
mission d'appel de l'imp6t et la Cour de lItchi-
quier ont fait erreur en concluant toutes deux
qu'il faut imposer les p6nalit6s avant le d6p8t de
la d6nonciation ou plainte tant en vertu du par.
1 qu'en vertu du par. 2 de l'art. 56. C'est ne pas
tenir compte des termes clairs de 1'art. 132(3)
pr6cit6, lequel restreint A l'art. 56(1) la n6cessit6
d'imposer antdrieurement la p6nalit6. Pour les
motifs ci-dessus, les termes clairs de l'art. 132(3)
ne cr6ent pas [TRADUCTION] cune absurdit6 en
droit> ni ne rendent n6cessaire la conclusion que
cet article doit s'appliquer non seulement dans
le cas d'une p6nalit6 impos6e en vertu du par. 1
de l'art. 56 mais aussi dans le cas d'une p6nalit6
imposde en vertu du par. 2.

Je suis d'avis d'accueillir l'appel avec d6pens
en cette Cour et en la Cour de 1'tchiquier, d'in-
firmer le jugement de la Cour de lIchiquier et
la d6cision de la Commission d'appel de l'imp6t,
et de r6tablir les cotisations.

94390-31
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The judgment of Pigeon and Laskin JJ. was
delivered by

LASKIN J. (dissenting)-The respondent tax-
payer failed to report certain income in six
successive taxation years, 1960 to 1965 inclusive.
In January, 1967, two informations were laid
against him, one including six charges under
s. 132(1)(a) of the Income Tax Act and the
other consisting of a single charge under
s. 132(1) (d) comprehending the six taxation
years. He pleaded guilty to all charges, and fines,
as varied on an appeal, totalling $25,000 were
levied against him. Thereafter, he was re-assessed
for tax; and the Minister included in the re-
assessment notices dated May 2, 1967, penalties
for each of the six taxation years, pursuant to
s. 56(2) of the Income Tax Act, and amounting
in all to $16,134.25.

The taxpayer objected to the inclusion of the
penalties, relying on s. 132(3) of the Income
Tax Act, and his objection was sustained by the
Tax Appeal Board and, on appeal, by Kerr J. of
the Exchequer Court'. The question in this Court
is simply whether the Minister, on the facts
herein, was authorized to impose the penalties.

Section 132(1) (a) and (d) of the Income Tax
Act, so far as material, reads as follows:

(1) Every person who has
(a) made, or participated in, assented to or ac-
quiesced in the making of, false or deceptive
statements in a return, certificate, statement or
answer filed or made as required by or under this
Act, or a regulation,

(d) wilfully, in any manner, evaded or attempted
to evade, compliance with this Act or payment of
taxes imposed by this Act, ...

is guilty of an offence and, in addition to any penalty
otherwise provided, is liable on summary conviction
[to a fine or to the fine and imprisonment].

Le jugement des Juges Pigeon et Laskin a 6
rendu par

LE JUGE LASKIN (dissident)-Le contribuable
intim6 a omis de faire rapport de certains revenus
pendant six ann6es d'imposition cons6cutives, soit
de 1960 A 1965 inclusivement. En janvier 1967,
on a d6pos6 contre lui deux d6nonciations, l'une
comportant six chefs d'accusation en vertu de
l'art. 132(1)(a) de la Loi de l'impbt sur le
revenu et I'autre comportant un seul chef en
vertu de l'art. 132(1)(d) A l'6gard des six an-
n6es d'imposition. L'intim6 s'est avou6 coupable
quant A tous les chefs d'accusation et les amendes
qui lui ont 6t6 imposbes se chiffrent, aprbs modi-
fication en appel, A $25,000. Par la suite, il a 6t6
cotis6 de nouveau et le ministre a inclus dans les
avis de nouvelle cotisation dat6s du 2 mai 1967,
pour chacune des six annies d'imposition, des
p6nalit6s pr6vues A l'art. 56(2) de la Loi de
l'imp6t sur le revenu et se chiffrant, en tout, A
$16,134.25.

Le contribuable a contest6 l'inclusion de ces
p6nalit6s en invoquant 1'art. 132(3) de la Loi de
I'imp6t sur le revenu; la Commission d'appel de
l'imp6t a maintenu son opposition de meme que
le Juge Kerr, de la Cour de l1chiquier', en ap-
pel. La question que doit d6cider cette Cour est
simplement de savoir si le ministre avait, en 1'es-
pace, le droit d'imposer ces p6nalitis.

La partie pertinente de l'art. 132(1)(a) et
(d) de la Loi de l'imp6t sur le revenu se lit
comme suit:

132 (1) Toute personne qui
a) a fait des d6clarations fausses ou trompeuses,
ou a particip6, consenti ou acquiesc6 i leur 6non-
ciation dans une d6claration, certificat, 6tat ou
r6ponse produits ou faits aux termes de la pr&-
sente loi ou d'un rbglement,

d) a, volontairement, de quelque manibre, 6vit6
ou tent6 d'6viter l'observation de la prbsente loi
ou le paiement d'un imp6t 6tabli en vertu de
ladite loi,....

est coupable d'une infraction et, en plus de toute
autre peine pr6vue par ailleurs, est passible sur d6cla-
ration sommaire de culpabilit6 [d'une amende ou de
l'amende et d'un emprisonnement].

1 [1970] C.T.C. 397, 70 D.T.C. 6247.
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Having been convicted under s. 132(1)(d),
the taxpayer was, ex facie, entitled, on the facts
herein, to the benefit of s. 132(3) which is in
these words:
Where a person has been convicted under this sec-
tion of wilfully, in any manner, evading or attempt-
ing to evade payment of taxes imposed by Part I,
he is not liable to pay a penalty imposed under sub-
section (1) of section 56 for the same evasion or
attempt unless he was assessed for that penalty before
the information or complaint giving rise to the con-
viction was laid or made.

The contention of the Minister that the penalties
were imposed under s. 56(2) and not under
s. 56(1) would be, of course, a complete answer
if there was power to exact them in this case.
In order to appreciate the competing contentions
of the parties, I reproduce the text of s. 56 and
shall relate its history. The section now reads:

(1) Every person who has wilfully, in any manner,
evaded or attempted to evade payment of the tax
payable by him under this Part for a taxation year
or any part thereof is liable to a penalty, to be fixed
by the Minister, of not less than 25 per cent and
not more than 50 per cent of the amount of the tax
evaded or sought to be evaded. 1950, c. 40, s. 19.

(2) Every person who, knowingly, or under cir-
cumstances amounting to gross negligence in the
carrying out of any duty or obligation imposed by
or under this Act, has made, or has participated in,
assented to or acquiesced in the making of, a state-
ment or omission in a return, certificate, statement
or answer filed or made as required by or under this
Act or a regulation, as a result of which the tax
that would have been payable by him for a taxation
year if the tax had been assessed on the basis of the
information provided in the return, certificate, state-
ment or answer is less than the tax payable by him
for the year, is liable to a penalty of 25 per cent of
the amount by which the tax that would so have
been payable is less than the tax payable by him
for the year.

(3) Where a person is liable to a penalty under
subsection (2) in respect of any statement or omis-
sion in a return, certificate, statement or answer filed

Ayant 6t6 reconnu coupable en vertu de l'art.
132(1) (d), le contribuable avait, ex facie, comp-
te tenu des faits, le droit de se pr6valoir de l'art.
132(3), qui se lit ainsi:
(3) Lorsqu'une personne a 6t6, d'aprbs le pr6sent
article, dilar6e coupable d'avoir volontairement
61ud6 ou tent6 d'6luder de quelque manibre le paie-
ment d'imp6ts 6tablis par la Partie 1, elle n'encourt
pas une p6nalit6 pr6vue par le paragraphe (1) de
Particle 56 pour la m~me 6vasion fiscale ou tentative
d'6vasion fiscale, A moins que cette p6nalit6 ne lui
ait 6t6 impos6e avant qu'ait 6t6 d6pos6e ou faite la
d6nonciation ou la plainte donnant lieu A la d6clara-
tion de culpabilit6.

La pr6tention du ministre, soit que les p6nalit6s
ont 6 impos6es en vertu de l'art. 56(2) et non
en vertu de l'art. 56(1), constituerait 6videm-
ment une rdponse p6remptoire s'il avait le droit
d'imposer ces p6nalit6s dans ce cas-ci. Pour ap-
pr6cier les pr6tentions contradictoires des parties,
je cite le texte de l'art. 56 dont je ferai ensuite
I'historique. L'article 56 se lit maintenant comme
ceci:

(1) Toute personne qui, volontairement, a 6lud6
ou tent6 d'61uder, de quelque manidre, I'acquittement
de l'imp6t par elle payable selon la pr6sente Partie
pour une ann6e d'imposition, ou une partie y aff6-
rente, est passible d'une p6nalit6, que fixe le Ministre,
d'au moins vingt-cinq pour cent et d'au plus cin-
quante pour cent du montant de l'imp6t qui a 6t6
6lud6 ou que ladite personne a cherch6 i 61uder.
1950, c. 40, art. 19.

(2) Toute personne qui, sciemment ou dans des
circonstances qui 6quivalent A de la n6gligence fla-
grante dans l'ex6cution de quelque devoir ou obliga-
tion impos6e par la prdsente loi ou sous son r6gime,
a fait quelque 6nonc6 ou omission, ou y a particip6,
consenti ou acquiesc6, dans une d6claration, un certi-
ficat, un 6tat ou une r6ponse, produits ou faits aux
termes ou sous le regime des exigences de la pr6-
sente loi ou d'un rbglement, d'oh il r6sulte que
l'imp6t qui aurait 6t6 payable par elle pour une
ann6e d'imposition si l'imp6t avait 6t6 cotis6 d'aprbs
les renseignements fournis dans la d6claration, le
certificat, I'6tat ou la rdponse, est infbrieur h l'imp6t
qu'elle doit payer pour l'ann6e, encourt une p6nalit6
de 25 p. 100 du montant par lequel l'imp6t qui aurait
6t6 ainsi payable est inf6rieur A l'imp6t qu'elle doit
payer pour l'ann6e.

(3) Lorsqu'une personne encourt une p6nalit6 aux
termes du paragraphe (2) h l'6gard de quelque 6non-
c6 ou omission dans une d6claration, un certificat,
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or made as required by or under this Act or a
regulation, he is not liable to any penalty under
subsection (1) in respect of the same statement or
omission.

Prior to 1960, s. 56 consisted of the single
provision now shown as s. 56(1), and s. 132(3)
similarly referred then to s. 56 simpliciter. In
1960, by s. 16 of c. 43, what are now subsections
2 and 3 of s. 56 were enacted and expressly
given a prospective operation; and at the same
time, by s. 31 of c. 43, s. 132(3) was amended
to limit its application to s. 56(1), thus main-
taining it in its previous state when it was simply
s. 56.

There is no necessary connection between
s. 56 and s. 132, since the Minister may exact
penalties under s. 56 (extrajudicially so to speak,
although subject to taxpayer challenge) without
summary conviction proceedings being taken
under s. 132. A connection arises however be-
tween s. 56 and s. 132(3) when there has been
a conviction under s. 132(1) (d) and the Min-
ister was also disposed to assess a penalty for
the same conduct as expressed in s. 56(1).
Wilful evasion or attempted wilful evasion of
tax is redressible by a penalty under s. 56(1)
and by prosecution under s. 132(1)(d). If both
are to be pursued, the penalty must be assessed
before the information is laid under s. 132(1) (d);
otherwise the penalty cannot be exacted although
there be a conviction for which a fine or a fine
and imprisonment are imposed. Section 56(3)
also excludes a penalty under s. 56(1) in the
situation therein set out. Since the taxpayer was
convicted under s. 132(1) (d), the question arises
whether the Minister can ignore s. 132(3) and
impose a penalty under s. 56(2), in respect of
the very conduct which offended s. 132(1)(d),
by relying on s. 56(3) as well as on s. 56(2).

Proper perspective on this issue, in the light
of the facts which gave rise to it, is realized by

un 6tat ou une reponse, produits ou faits aux termes
ou sous le r6gime des exigences de la pr6sente loi
on d'un riglement, elle n'encourt pas une p6nalit6
pr6vue au paragraphe (1) pour le mime 6nonc6 ou
la mime omission.

Avant 1960, 1'art. 56 consistait en une seule
disposition qui constitue maintenant 'art. 56(1)
et l'art. 132(3) renvoyait a l'art. 56 simplement.
En 1960, les par. 2 et 3 actuels de l'art. 56 ont
6t6 mis en vigueur en vertu de l'art. 16 du cha-
pitre 43, leur effet 6tant express6ment limit6 A
l'avenir; en meme temps, I'art. 31 du chapitre 43
a modifi6 le par. (3) de l'art. 132 en en limitant
l'application au par. (1) de 1'art. 56, de sorte
que cette disposition est rest6e dans l'6tat ohi elle
6tait lorsqu'il s'agissait de 'art. 56 simplement.

Il n'y a pas n6cessairement de lien entre l'art.
132 et l'art. 56 puisque le ministre peut imposer
des p6nalit6s en vertu de l'art. 56 (extrajudiciai-
rement pour ainsi dire, sauf contestation par le
contribuable) sans proc6der par voie de poursuite
sommaire en vertu de l'art. 132. 11 se cr6e un
lien entre les articles 56 et 132(3) lorsqu'il y a
eu d6claration de culpabilit6 en vertu de l'art.
132(1) (d) et que le ministre a aussi voulu im-
poser une p6nalit6 pour le m8me comportement
que celui que vise 'art. 56(1). Le fait d'61uder
volontairement ou de tenter d'61uder volontaire-
ment l'imp6t est punissable par une p6nalit6 im-
posee en vertu de l'art. 56(1) et des poursuites
intent6es en vertu de 'art. 132(1)(d). Pour
avoir recours I'un et 1'autre moyen, le ministre
doit imposer la p6nalit6 avant de d6poser la d6-
nonciation en vertu de l'art. 132(1) (d); autre-
ment il ne peut imposer la p~nalit6 m8me s'il y
a d~claration de culpabilit6 emportant une amen-
de ou une amende et I'emprisonnement. L'article
56(3) exclut 6galement toute pinalit6 en vertu
de Part. 56(1) dans le cas qu'il expose. Puisque
le contribuable a 6t6 reconnu coupable en vertu
de 'art. 132(1) (d), la question se pose de savoir
si le ministre peut ne pas tenir compte de l'art.
132(3) et imposer une p6nalit6 en vertu de l'art.
56(2) pour le comportement mime qui enfrei-
gnait 'art. 132(l) (d), en invoquant I'art. 56(3)
aussi bien que l'art. 56(2).

Pour situer la question dans sa juste perspec-
tive, A la lumitre des faits dont elle d6coule, il
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reading s. 56 and s. 132(3) together. I should say
at this point that counsel for the Minister does
not rely in any way on the fact that convictions
were entered under s. 132(1) (a) in addition to
the conviction under s. 132(1)(d). He does
however contend, on the one hand, for a limited
reading of s. 56(1) (despite the words "in any
manner") so as to exclude therefrom the state-
ments or omissions described in s. 56(2), and
he seeks, on the other hand, to bring the conduct
in this case, which is caught by s. 56(1) (being
in the terms set out in s. 132(1)(d)), within
s. 56(2) by reason of the word "knowingly".
Thus, he would justify the imposition of the
penalty under s. 56(2) by a segmented inter-
pretation and application of s. 56(1); and on
this basis he would invoke s. 56(3) to support
the exaction of that penalty to the exclusion of
a penalty under s. 56(1). In short, the Minister
would exclude statements or omissions from
s. 56(1) (despite the words therein "in any
manner") but at the same time would not find
"wilfully" and "knowingly" mutually exclusive.
In my opinion, this is not only tortured con-
struction, but it suggests also expedient shifting
of position by the Minister on facts which do not
warrant it and, indeed, it suggests afterthought.
No problem would have arisen if the Minister
(as it was open to him to do and as he had ample
time to do) had assessed penalties before pro-
ceeding to prosecute under s. 132(1)(d), or if
he had been content to limit prosecution to
offences under s. 132(1)(a).

Counsel for the Minister conceded a possible
overlap in the conduct that is referred to in
s. 56(1) and in s. 56(2) but he contended that
nonetheless the liability to penalties was mutually
exclusive. This, indeed, was the point taken by
counsel for the taxpayer who contended that
mutual exclusiveness meant a two-way street;
if liability to a penalty under s. 56(2) excluded
liability under s. 56(1), so would liability to a
penalty under s. 56(1) exclude liability under
s. 56(2); and he submitted further that the

faut examiner ensemble les art. 56 et 132(3).
Je dois dire ici que l'avocat du ministre ne s'ap-
puie nullement sur le fait que des d6clarations
de culpabilit6 ont t6 enregistries en vertu de
l'art. 132(1) (a) en plus de celle qui 'a 6t6 en
vertu de 'art. 132(1) (d). II pr6tend cependant,
d'une part, qu'il faut donner A I'art. 56(1) (mal-
gr6 les mots <de quelque manibre>) une inter-
pr6tation restreinte qui en exclurait les 6nonc6s
ou omissions d6crites A l'art. 56(2) et il cherche,
d'autre part, h assujettir le comportement en
cause qui tombe sous le coup de I'art. 56(1)
(dont les termes sont ceux de 1'art. 132(1) (d)),
A I'art. 56(2), en raison du mot tsciemment>,. II
justifierait ainsi I'imposition de la p6nalit6 en
vertu de l'art. 56(2) par une interpr6tation et
une application fragment6e de l'art. 56(1); par
cons6quent, il invoquerait 'art. 56(3) pour justi-
fier l'imposition de cette pinalit6 A l'exclusion
d'une p6nalit6 en vertu de l'art. 56(1). En bref,
le ministre exclurait les 6nonc6s ou omissions de
l'art. 56(1) (malgr6 1'expression ide quelque ma-
nibre>), mais il n'estimerait pas, par contre, que
les termes (<volontairement> et tsciemment> s'ex-
cluent l'un I'autre. A mon avis, cette interpr6ta-
tion n'est pas seulement forc6e, mais elle indique
un changement d'attitude avantageux de la part
du ministre sur des faits qui ne justifient pas
ce changement et, de fait, elle donne A penser
qu'elle a 6t6 adopt6e aprbs coup. Il ne se serait
pos6 aucun problbme si le ministre avait impos6
les p6nalit6s (ce qu'il avait le loisir et tout le
temps de faire) avant d'intenter des poursuites
en vertu de l'art. 132(1) (d), ou s'il s'6tait born6
A poursuivre l'intim6 pour les infractions A l'art.
132(1) (a).

L'avocat du ministre admet qu'il y a chevau-
chement possible des actes vis6s par l'art. 56(1)
et par l'art. 56(2), mais il soutient que les p~na-
litis pr6vues dans l'un et I'autre cas s'excluent
n6anmoins l'une l'autre. C'est 14, en r6alit6, l'ar-
gument de l'avocat du contribuable qui soutient
que l'exclusion r6ciproque vaut dans les deux
sens; si le fait d'6tre passible d'une amende en
vertu de l'art. 56(2) exclut la possibilit6 de l'6tre
en vertu de l'art. 56(1), de m~me le fait d'8tre
passible d'une amende en vertu de l'art. 56(1)
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conduct comprehended by s. 56(1) was different
from that under s. 56(2).

What counsel for the Minister argues, however,
in amplification of his contentions already noted,
is that when the Minister is faced with a factual
situation which would justify a penalty either
under s. 56(1) or under s. 56(2) he is obliged
by reason of s. 56(3) to act under s. 56(2) in
imposing a penalty, with the result that none
can be imposed under s. 56(1). It is in this
sense that his submission must be taken that
the penalties under s. 56 are mutually exclusive;
and, it depends, of course, on accepting as valid
the contention that the same conduct may be
caught by s. 56(1) and by s. 56(2), not in the
segmented sense already commented upon, but
in the fuller sense that the Minister may choose
to treat the conduct, although cognizable under
s. 56(1), as coming under s. 56(2) which im-
poses a lesser maximum penalty.

The positions of the parties may be tested in
a number of ways. First, if s. 56(1) and s. 56(2)
are themselves mutually exclusive (in that to do
something wilfully is different from doing it
knowingly or through gross negligence), then
s. 56(3) must be regarded as simply emphasizing
that there is no overlapping. There is some
support for this in the legislative scheme, since
subsections 2 and 3 of s. 56 were enacted at the
same time in supplement of s. 56(1). However,
it may be thought strange that s. 56(3) is needed
to reinforce an exclusiveness that already is
evident from the formulations of s. 56(1) and
s. 56(2). Hence, although I see no reason to
doubt that such a reinforcement may have been
provided ex abundanti cautela, I shall assume
that s. 56(3), far from fortifying mutual exclu-
siveness, evidences an overlapping. If so, it poses
the question whether the Minister is given a
choice of treating the delinquency of the taxpayer
under the less onerous penalty provision or
whether he must always so treat it for penalty
purposes.

exclut la possibilit6 de l'6tre en vertu de l'art.
56(2). Il soutient de plus que le comportement
vis6 par l'art. 56(1) diff~re du comportement
vis6 par l'art. 56(2).

L'avocat du ministre a cependant d6velopp6
ses pr6tentions, que j'ai d6ji signalies, en avan-
gant que lorsque le ministre est en presence de
faits qui justifient une p6nalit6 en vertu de l'art.
56(1) aussi bien qu'en vertu de 'art. 56(2), il
est tenu par l'art. 56(3) d'imposer cette p6nalit6
en vertu de l'art. 56(2), de sorte qu'il ne peut
en imposer aucune en vertu de l'art. 56(1). Cest
dans ce sens qu'il faut entendre sa pr6tention que
les p6nalit6s pr6vues h l'art. 56 s'excluent l'une
l'autre; il faut pour cela, 6videmment, que l'on
accepte comme fond6 l'argument selon lequel le
m~me comportement peut tomber sous le coup de
l'art. 56(1) et de l'art. 56(2), non d'apris l'in-
terpritation fragment6e dont il a 6t6 question
plus haut, mais dans le sens plus large que le
ministre peut A son gr6 d6cider de consid6rer le
comportement, qui tombe cependant sous le coup
de l'art. 56(1), comme 6tant rdgi par l'art. 56(2),
qui pr6voit une p6nalit6 maximum moins 6lev6e.

Les pr6tentions des parties peuvent 6tre mises
A l'6preuve de diverses fagons. Premibrement, si
les articles 56(1) et 56(2) s'excluent riciproque-
ment (en ce sens que faire quelque chose volon-
tairement est diff6rent de le faire sciemment ou
par ndgligence flagrante), il faut alors consid6rer
que l'art. 56(3) ne fait qu'accentuer le fait qu'il
n'y a pas de chevauchement. Le contexte 16gisla-
tif semble 6tayer cette th6se puisque les par. 2
et 3 de l'art. 56 sont entr6s en vigueur au mime
moment, comme compl6ment de l'art. 56(1).
Cependant, on peut trouver 6trange que le par.
(3) de l'art. 56 soit n6cessaire pour faire ressor-
tir une exclusion qui se d6gage ddjh de la r6dac-
tion des par. (1) et (2) du m8me article. Donc,
bien que je ne vois aucune raison de douter qu'on
ait pu pr6voir une telle accentuation par surcroit
de pr6caution, je vais supposer que l'art. 56(3),
loin de renforcer une exclusion r6ciproque, mon-
tre qu'il y a chevauchement. Si tel est le cas, on
peut se demander si le ministre a le choix d'ap-
pliquer A la faute du contribuable la disposition
qui prevoit une p6nalit6 moindre ou s'il doit tou-
jours agir de cette manibre en ce qui a trait aux
p6nalit6s.
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Second, therefore, and assuming that the Min-
ister has an election whether to treat the delin-
quency as falling under s. 56(1) or under s. 56
(2), he has on the facts herein treated it as
falling under s. 56(1) by prosecuting to a con-
viction under s. 132(1)(d). On this view, there
can be no assessment of a penalty under s. 56(2).
It would be unthinkable for the Minister to urge
that although he has prosecuted under s. 132(1)
(d) without previously assessing a penalty under
s. 56(1), he may recede from his election and
also treat the conduct as falling within s. 56(2)
for penalty purposes.

Third, assuming that, for penalty purposes,
there being an overlapping application of the
respective provisions to the facts herein, the
Minister must act under s. 56(2), then several
situations may be envisaged:

(1) The Minister lays no charges but assesses
a penalty under s. 56(2). He is then precluded
from assessing one under s. 56(1) but he is
not precluded from prosecuting under s. 132
(1)(a); and assuming he also prosecutes
under s. 132(1)(d), no penalty could then
be assessed under s. 56(1), whether or not
there was a conviction under s. 132(1)(d);
this would result from the effect of s. 56(3)
or s. 132(3).

(2) If the Minister lays charges under
s. 132(1) (a) and there is a conviction he may
still assess a penalty under s. 56(2) and if there
is liability to such a penalty (it is not pre-
cluded by laying the charges under s. 132(1)
(a)), then none can be assessed under s. 56(1).

(3) The Minister lays charges under s. 132
(1)(d) alone or under both s. 132(1)(d)
and s. 132(1) (a) without previously assessing
a penalty. That is the present case; and the
argument that a penalty may still be imposed

Deuxismement, donc, A presumer que le mi-
nistre ait le choix d'invoquer, A l'6gard de la
faute, I'art. 56(1) ou l'art. 56(2), il a, en 1'es-
pace, consid6r6 que cette faute tombait sous le
coup de l'art. 56(1) en intentant des proc6dures
pour obtenir une d6claration de culpabilit6 en
vertu de l'art. 132(1)(d). Dans ce cas, il ne peut
y avoir imposition d'une p6nalit6 en vertu de
l'art. 56(2). Il serait inconcevable que le ministre
pr6tende, apris avoir poursuivi le contribuable en
vertu de l'art. 132(1) (d) sans avoir pr6alable-
ment impos6 de p6nalit6 en vertu de l'art. 56(1),
qu'il peut revenir sur son choix et consid6rer que
le comportement en cause tombe sous le coup
de l'art. 56(2) en ce qui a trait aux p6nalit6s.

Troisibmement, A pr6sumer que, pour ce qui
est des p6nalitis, vu qu'il y a chevauchement dans
l'application des dispositions respectives aux faits
de la pr6sente affaire, le ministre doive agir en
vertu de l'art. 56(2), plusieurs possibilitis se
pr6sentent:

(1) Le ministre ne porte aucune accusation,
mais impose une p6nalit6 en vertu de l'art.
56(2), ce qui l'emp~che d'en imposer une en
vertu de l'art. 56(1), mais non de poursuivre
le contribuable en vertu de l'art. 132(1)(a);
en supposant qu'il intente aussi des poursuites
en vertu de l'art. 132(1) (d), aucune p6nalit6
ne pourrait alors 8tre imposee en vertu de
l'art. 56(1), qu'il y ait eu d6claration de cul-
pabilit6 en vertu de l'art. 132(1) (d) ou non;
et cela, en raison de l'art. 56(3) ou de l'art.
132(3).
(2) Si le ministre porte des accusations en
vertu de l'art. 132(1) (a) et qu'une d6clara-
tion de culpabilit6 s'ensuive, il peut quand
mime imposer une p6nalit6 en vertu de l'art.
56(2) et, si le contribuable encourt une telle
p6nalit6 (les accusations port6es en vertu de
l'art. 132(1) (a) n'6cartent pas cette possibi-
lit6), aucune ne peut 8tre impos6e en vertu de
l'art. 56(1).
(3) Le ministre porte des accusations en ver-
tu de l'art. 132(1)(d) seulement ou en vertu
des art. 132(1)(d) et 132(1)(a) sans pr6ala-
blement imposer de p6nalit6. C'est le cas en
l'espbce et la pr6tention qu'une p6nalit6 peut
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under s. 56(2) must rest on the premise of
overlapping and that the Minister is obliged
to act in such case under s. 56(2). The fact
that no penalty may be exacted under s. 56(1)
is the result then not of s. 132(3) but of
s. 56(3). The difficulty with this contribution is
that a taxpayer whose delinquency falls within
both s. 56(1) and s. 56(2) would never be
liable to a penalty under s. 56(1) (and note
that s. 56(3) speaks of a person being liable
to a penalty), although it is clear under
s. 132(3) that a s. 56(1) penalty is envisaged
as open to assessment.

Of the three possible constructions of the rele-
vant provisions, namely, mutual exclusiveness,
election by the Minister, and mandatory duty
on the Minister, the first two support the con-
clusion that on the facts herein the taxpayer is
not liable to the penalty under s. 56(2); and the
third supports the assessment of the penalty on
a strained reading of the statutory provisions.

It is certainly rational construction to view
separate subsections, which define conditions
upon which different penalties are assessable,
as dealing with different situations unless it can
clearly be seen that the same conduct may be
within both. Penalty provisions are normally con-
sidered as appendant and not governing. Even
if there be an overlap in s. 56(1) and s. 56(2) so
that the same misconduct is embraced by both,
the penalty appropriate thereto may be held to
have been determined according to the provision
under which enforcement proceedings are first
taken. Indeed, to say that a person is liable to a
penalty is merely to expose him to the risk thereof;
only when the necessary action or step is taken to
exact it does it become effective. Assuming, there-
fore, that there may be cases where the Minister
has a choice in assessing under s. 56(1) or under
s. 56(2), he has, in my opinion, lost that choice
here (and s. 56(3) is in consequence spent) when
a charge has been successfully prosecuted under
s. 132(1)(d) without any penalty having been

quand mame 8tre imposee en vertu de l'art.
56(2) doit reposer sur la pr6misse qu'il y a
chevauchement et que le ministre est tenu, en
pareil cas, d'agir en vertu de l'art. 56(2). Le
fait qu'aucune p6nalit6 ne peut 6tre impos6e
en vertu de l'art. 56(1) r6sulte non pas de
l'art. 132(3), mais de l'art. 56(3). La difficult6
que soul~ve cette interpr6tation tient A ce qu'un
contribuable dont la faute tombe A la fois sous
le coup de l'art. 5&(1) et de l'art. 56(2) n'en-
courrait jamais de p6nalit6 en vertu de l'art.
56(1) (noter que l'art. 56(3) parle d'encourir
une p6nalit6) bien qu'il soit clair, d'aprbs l'art.
132(3), qu'une p6nalit6 en vertu de l'art.
56(1) puisse 6tre impos6e.

Des trois interpr6tations possibles des disposi-
tions en cause, savoir, que ces dispositions s'ex-
cluent l'une l'autre, que le ministre peut choisir
la fagon dont il agira et que le ministre est tenu
d'agir d'une certaine fagon, les deux premibres
favorisent la conclusion qu'en 1'esp6ce, le contri-
buable n'encourt pas la p6nalit6 pr6vue au par.
(2) de 'art. 56, et la troisirme n'en permet I'im-
position que par une interpr6tation forc6e des
dispositions l6gislatives.

Est certainement rationnelle l'interpr6tation qui
considbre deux paragraphes distincts, oil sont d6-
crites les conditions dans lesquelles des p6nalit6s
diff6rentes sont imposables, comme traitant de
situations diff6rentes, sauf s'il est clair que le
mime comportement peut 8tre r6gi par les deux.
On considbre ordinairement les dispositions qui
imposent des p6nalit6s comme des dispositions
accessoires et non comme des dispositions prin-
cipales. M8me s'il y avait chevauchement des par.
(1) et (2) de l'art. 56, en sorte que tous deux
englobent le mime comportement, on peut con-
clure que la p6nalit6 appropride en ce cas a 6t6
fixde conform6ment A la disposition en vertu de
laquelle les proc6dures ont 6 intenties. En fait,
dire qu'une personne encourt une p6nalit6 con-
siste simplement A l'exposer A ce risque; ce n'est
qu'au moment o4 les proc6dures ou d6marches
nicessaires pour l'imposer sont engag6es que la
p6nalit6 prend effet. A pr6sumer, par cons6quent,
qu'il puisse arriver que le ministre ait le choix
de cotiser en vertu du par. (1), soit du par. (2)
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assessed before the charge was laid. The pro-
scribed conduct having thus been brought under
s. 56(1), there was no right, by reason of
s. 132(3), to impose a penalty in addition to the
fines.

Finally, a broader consideration moves me
to the conclusion to which I would come. There
is no presumption, certainly not in this case, in
favour of Ministerial statutory power. If there is
difficulty, as on the view most favourable to the
Minister there is in this case, in reconciling con-
necting provisions of an enactment, that construc-
tion that permits their most compatible applica-
tion in any fact situation is to be preferred.

In concluding these reasons, I feel that I should
advert to an issue which emerged during the
course of the argument by counsel for the Min-
ister, namely, whether the effect of the 1960
amendments was to deprive s. 56(1) of any pros-
pective application and whether s. 132(3) was
likewise limited to past occurrences. In short, the
contention appeared to be that an implied repeal
was effected of these provisions, because the 1960
amendments involved a departure from the pre-
vious policy of forbidding an assessed penalty in
addition to a judicially imposed penalty after a
charge and conviction under s. 132(1)(d).

Any such contention is without merit. There
is no language in the legislation to support it
and s. 10 of the Interpretation Act, R.S.C. 1952,
c. 158, as amended (now s. 10 of the Interpreta-
tion Act, 1967-68 (Can.), c. 7) is against it.
Not only is there a strong presumption against
the implied repeal of legislation, but the suggested
change of policy is inconsistent with the retention
of the same policy under s. 131(3) of the Income
Tax Act.

de l'art. 56, il a, A mon avis, perdu ce droit de
choisir en l'espce (et le par. (3) n'a donc plus
d'effet) vu qu'une accusation en vertu de l'art.
132(1) (d) a 6t6 jug6e fond6e et qu'aucune p6na-
lit6 n'a 6t6 impos6e avant que l'accusation soit
port6e. Le comportement interdit ayant ainsi 6t6
plac6 sous le coup de l'art. 56(1), on n'avait pas
le droit, en raison de l'art. 132(3), d'imposer
une p6nalit6 en sus des amendes.

Enfin, une consid6ration plus g6ndrale m'amhne
A tirer la conclusion que je crois approprire. Il
n'y a pas lieu de pr6sumer, certainement pas en
I'espbce, qu'un pouvoir statutaire soit imparti au
ministre. S'il est difficile, comme c'est le cas ici
si on adopte la th6se la plus favorable au minis-
tre, de concilier les dispositions connexes d'un
texte 16gislatif, il faut accorder la prdf6rence a
l'interpr6tation selon laquelle elles seront le plus
compatibles, dans quelque situation de fait que
ce soit.

Pour conclure ces motifs, je crois devoir parler
d'une question qui s'est pr6sent6e au cours de la
plaidoirie de I'avocat du ministre, savoir si les
modifications de 1960 ont eu pour effet d'enlever
au par. (1) de l'art. 56 toute application pour
l'avenir et, de m&me, de restreindre l'application
du par. (3) de 1'art. 132 a des 6v6nements pas-
s6s. En bref, on semble all6guer que ces disposi-
tions ont 6t6 implicitement abrog6es, parce que
les modifications de 1960 comportent une d6ro-
gation A 1'ancienne rigle qui d6fendait l'imposi-
tion d'une p6nalit6 par voie de cotisation en sus
d'une p6nalit6 impos6e par les tribunaux & la
suite d'une accusation et d'une d6claration de
culpabilit6 en vertu de I'art. 132(1) (d).

Une telle allegation est sans valeur. Rien dans
les textes l6gislatifs ne la fonde, et I'art. 10 de
la Loi d'interpritation, S.R.C. 1952, c. 158, mo-
difi6 (maintenant l'art. 10 de la Loi d'interprdta-
tion, 1967-68 (Can.), c. 7), s'y oppose. Non
seulement y a-t-il une forte prisomption h l'en-
contre de l'abrogation implicite du texte 16gislatif,
mais ce pr6tendu changement de principe est in-
compatible avec le maintien du mime principe
dans le par. 3 de l'art. 131 de la Loi de l'impbt
sur le revenu.
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For all the foregoing reasons, which differ
somewhat from those below, I would dismiss
the appeal with costs.

Appeal allowed with costs, PIGEON and LASKIN
JJ. dissenting.

Solicitor for the appellant: D. S. Maxwell,
Ottawa.

Solicitors for the respondent: Mahony & Daw-
son, Calgary.

Kathleen Ryan Appellant and Respondent by
Cross-Appeal;

and

Margaret Smith Respondent and
Cross-Appeal;

Appellant by

and

Pour tous les motifs ci-dessus, quelque peu dif-
fbrents de ceux de la Cour de lichiquier, je suis
d'avis de rejeter l'appel avec d6pens.

Appel accueilli avec dipens, les JUGES PIGEON
et LASKIN itant dissidents.

Procureur de l'appelant: D. S. Maxwell, Ot-
tawa.

Procureurs de l'intimd: Mahony & Dawson,
Calgary.

Kathleen Ryan Appelante et intimde t l'appel
incident;

et

Margaret Smith Intimde et appelante i l'appel
incident;

et

Kathleen Ryan and Duncan A.
McIlraith, Executors and
Trustees of the last Will and
Testament of Sylvester Francis
Ryan (Commonly known as Frank
Ryan) Respondents;

and

Terrence Kielty Respondent;

and

Maureen Ryan and Gary Ryan,
Infants under the age of
twenty-one years represented by the Official
Guardian Respondents and Appellants by
Cross-Appeal.

1971: May 11; 1971: October 5.

Present: Martland, Judson, Ritchie, Spence and
Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL
FOR ONTARIO

Wills--Construction-Clauses of will giving rise
to difficulties-Application for advice and direction
-Interpretation of will.

Kathleen Ryan et Duncan A.
McIlraith, Executeurs testamentaires et fiducisi-
res en vertu du testament de Sylvester Francis
Ryan (connu sous le nom de Frank
Ryan) Intimis;

et

Terrence Kielty Intim6;

et

Maureen Ryan et Gary Ryan,
enfants Agis de moins de vingt et un ans
reprbsentis par le Tuteur public Intimds et
appelants a l'appel incident.

1971: le 11 mai; 1971: le 5 octobre.

Pr6sents: Les Juges Martland, Judson, Ritchie,
Spence et Pigeon.

EN APPEL DE LA COUR D'APPEL
DE L'ONTARIO

Testaments-Interpritation--Clause du testament
prisentant des difficultis-Demande de directives
aux tribunaux-Interpritation du testament.
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The testator was the founder and operator of a
radio station, which at the date of the will and the
date of his death was owned by CFRA Broadcasting
Ltd. Five thousand one hundred voting preference
shares and 4,900 common shares of this company
were issued and outstanding. The 5,100 voting pref-
erence shares represented the control and they were
owned by K Co., a personal corporation completely
owned by the testator. The 4,900 common shares
were owned by employees of the station subject to
agreements existing at the date of the will and at the
date of death which provided for the compulsory
sale by each employee of his shares to the others
upon death, retirement or dismissal, and gave to the
others the right to purchase the shares of any share-
holder whose employment ceased by voluntary
termination.

Certain clauses of the testator's will gave rise to
difficulties and an application was made for the
opinion, advice and direction of the Court. The
judgment of the judge of first instance was varied
by the Court of Appeal, from whose judgment the
widow appealed to this Court.

Held: The appeal should be allowed.

The first question was whether the bequest of "any
stocks and bonds registered in my name personally"
in favour of the widow carried with it the shares
of K Co.? If the words had stood alone, they would
have carried the shares of K Co. but they did not
stand alone. They were followed by a clause which
gave the widow 15 per cent of the assets of K Co.,
excluding the preference shares of CFRA. They were
also followed by a disposition in certain events of
the assets of K Co. on the death of the widow. These
subsequent dispositions were totally inconsistent with
any bequest of the shares of this company in favour
of the widow in the opening words of the will.

The second question was whether the disposition
in favour of the widow of 15 per cent of the assets
of K Co. was effective? The testator was in the posi-
tion during his lifetime to wind up the company and
to give effect to an inter vivos disposition of the
assets. His executors were in the same position.

The third question was whether TK became en-
titled to a vested remainder interest in the preferred
shares of CFRA under para. 4(a) on the death of
the testator, or was his interest contingent upon his
survival of the widow and being an employee of
CFRA at that time? The interest was contingent,

Le testateur avait fond6 et exploit6 une station
radiophonique qui appartenait, A la date du testa-
ment et du d6chs du testateur, i CFRA Broadcasting
Ltd. Cinq mille cent actions privil6gi6es comportant
droit de vote et 4,900 actions ordinaires de cette
compagnie 6taient 6mises et en circulation. Les 5,100
actions priviligides comportant droit de vote don-
naient le contr6le de la compagnie et appartenaient
a K Co., une compagnie personnelle poss6d6e en
propridt6 exclusive par le testateur. Les 4,900 actions
ordinaires appartenaient h des employ6s de la station,
sous reserve d'ententes en vigueur h la date du testa-
ment et du dicks du testateur, lesquelles ententes
pr~voyaient la vente obligatoire aux autres employ6s
des actions que d6tenait un employ6 A son d6chs,
sa retraite ou son renvoi, et accordaient aux autres
le droit d'acheter les actions de tout actionnaire qui
quittait son emploi de lui-mime.

Certaines clauses du testament ont pr6sent6 des
difficultis et on a demand6 des directives aux tribu-
naux. Le jugement du juge de premibre instance a
6t6 modifi6 par la Cour d'appel. La veuve du testa-
teur a appel6 A cette Cour.

Arrit: L'appel doit Stre accueilli.

La premibre question qui se pose est celle de
savoir si le legs de <toutes actions et obligations im-
matricul6es A mon nom personnelb en faveur de la
veuve comprend les actions de K Co. Pris isol6ment,
ces mots engloberaient les actions de K Co., mais
il faut les consid6rer dans un contexte. Ils sont suivis
d'une clause qui accorde A la veuve 15 pour cent de
l'actif de K Co., A l'exclusion des actions privil6gi6es
de CFRA. Ils sont 6galement suivis d'une disposition,
dans des circonstances d6termin6es, de l'actif de
K Co. au d6chs de la veuve. Ces dispositions subs6-
quentes sont absolument incompatibles avec tout legs
des actions de cette compagnie A la veuve, au d6but
du testament.

La seconde question est celle de savoir si la dispo-
sition de 15 pour cent de l'actif de K Co. en faveur
de la veuve est valable. De son vivant, le testateur
6tait en mesure de liquider la compagnie et de proc6-
der A une disposition entre vifs de son actif. Ses ex6-
cuteurs testamentaires sont dans Ia mime situation.

La troisibme question est celle de savoir si, en
vertu du par. 4(a), TK est devenu titulaire d'un
droit acquis de substitution imm6diate quant aux
actions privil6gi6es de CFRA, au d6chs du testateur,
ou si son droit est subordonn6 i la condition qu'il
survive A la veuve et qu'il soit 6 l'emploi de CFRA
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being subject to the double condition of survivorship
of the widow and being an employee of CFRA at
the time of the death of the widow. To qualify, TK
had to satisfy these conditions at the date of the
death of the widow. This was not a case where the
postponement of transfer was for the sole purpose
of letting in the widow's life interest but for reasons
personal to the legatee, namely, that he take part
in the operation of the station during the widow's
lifetime and that at the time of her death, he be
living and an employee of the company.

The next question was what effect should be given
to the remainder of para. 4(a) dealing with the
creation of a power of appointment in favour of the
testator's wife and what would happen on a failure
to appoint? The power of appointment only arose
if TK was "not living and not employed as afore-
said" at the date of the testator's death. TK was so
living and employed at that time. The contingency
or condition went to the very existence of the power
so that the power did not come into existence until
the contingency occurred or the condition was satis-
fied. Since the power of appointment never came into
existence, there could be no failure to appoint and
the gift over following such failure was therefore
ineffective.

As to para. 4(b), a direction to transfer the
remaining assets of K Co. among the employees
living at the date of death of the wife pro rata in
proportion to the number of shares owned by them
at the death of the wife, these conditions could not
be satisfied. This gift did not vest on the death of
the testator. It was required that they be shareholders
at the date of the wife's death and they had sold
their shares. The wife had purchased all the out-
standing common shares after the testator's death.
There was an intestacy as to the remaining assets
of K Co. under para. 4(b).

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from
a judgment of Osler J., interpreting a will. Appeal
allowed.

W. B. Williston, Q.C., and W. A. Kelly, for
the appellant, Kathleen Ryan.

W. T. Green, for the respondent, Margaret
Smith.

1[1970] 2 O.R. 643, 11 D.LR. (3d) 629, sub nom.
Re Ryan.

A ce moment-ld. Le droit est conditionnel, 6tant
assujetti A la double condition que l'int6ress6 survive
A la veuve et soit A l'emploi de CFRA au d6chs de la
veuve. Pour s'en pr6valoir, TK doit en remplir les
conditions A la date du d6cks de la veuve. Dans ce
cas-ci la cession n'est pas diff6r6e uniquement pour
permettre A la veuve de b6n6ficier de son droit viager,
mais pour des motifs qui touchent personnellement
le 16gataire, soit qu'il prenne part a l'exploitation de
la station du vivant de la veuve et qu'au d6chs de
celle-ci, il doive 8tre vivant et h l'emploi de la
compagnie.

La question qui se pose maintenant porte sur
l'effet du reste de la clause 4(a) en ce qui a trait
1 la cr6ation d'un pouvoir de d6signation en faveur
de l'6pouse du testateur et sur les consequences du
d6faut de d6signation. Le pouvoir de d6signation ne
se pr6sente que si TK ne evit pas et n'est pas em-
ploy6 comme susdits au d6chs du testateur. TK
6tait de fait vivant et employ6 h ce moment-li.
L'6ventualit6 ou la condition sp6cifi6e concerne
l'existence m8me du pouvoir, de sorte que celui-ci
n'existe pas avant que l'6v6nement ne se produise ou
que la condition ne soit r6alis6e. Puisque le pouvoir
de d6signation n'a jamais exist6, il ne peut y avoir
eu d6faut de d6signation et le legs subordonn6 &
ce d6faut est caduc.

Quant au par. 4(b), soit la directive de r6partir
le reste de l'actif de K Co. entre les employds vivants
au d6chs de l'6pouse, au pro rata et en proportion
du nombre d'actions qu'ils d6tiendront au d6chs de
l'6pouse, les conditions qu'elle renferme ne peuvent
pas se rdaliser. Le legs n'a pas 6t6 transmis au d6chs
du testateur. Les employ6 s devaient 8tre actionnaires
a la date du d6chs de l'6pouse, et ils ont vendu leurs
actions. Aprbs la mort du testateur, I'6pouse a acquis
toutes les actions ordinaires en circulation. Il y a
done eu succession ab intestat quant au reste de
I'actif de K Co., mentionn6 & la clause 4(b).

APPEL d'un jugement de la Cour d'appel de
l'Ontariol, accueillant un appel d'un jugement du
Juge Osler, relativement a l'interpr6tation d'un
testament. Appel accueilli.

W. B. Williston, c.r., et W. A. Kelly, pour
I'appelante, Kathleen Ryan.

W. T. Green, pour I'intimbe, Margaret Smith.

'[1970] 2 O.R. 643, 11 D.L.R. (3d) 629, sub non.
Re Ryan.
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W. F. Prachter and H. G. Mylks, for the Exec-
utors and Trustees.

T. Sheard, Q.C., and R. D. Sweet, Q.C., for
the respondent, Terrence Kielty.

L. W. Perry, Q.C., for the Official Guardian.

The judgment of the Court was delivered by

JUDSON J.-This is an appeal by Kathleen
Ryan, the widow of Sylvester Francis Ryan, from
a judgment of the Court of Appeal of Ontario
interpreting a will dated December 8, 1960. The
testator died on March 2, 1965, leaving as his
next-of-kin his widow, a sister, and children of
brothers and sisters who had predeceased him.
He named his widow and his solicitor as his
executors and trustees.

The clauses of the will which give rise to the
difficulties are the following:

"I GIVE AND BEQUEATH any stocks and
bonds registered in my name personally and any
bearer stocks and bonds which I may have and
my current bank account to my said wife, Kath-
leen Ryan, for her own absolute use. ALL THE
REST AND RESIDUE of my estate, both real
and personal, of whatsoever kind and character
and wheresoever situate I GIVE, DEVISE AND
BEQUEATH to my Trustees upon the following
trusts:-

(1) To pay out of the capital of my general
estate devised and bequeathed to my Trustees
as aforesaid as an ordinary debt thereof, all my
just debts, funeral and testamentary expenses
and all Succession Duty, Estate, Death and In-
heritance taxes ...

(2) To pay and transfer to my wife, KATH-
(fifteen)

LEEN RYAN, for her own absolute use ten per
15% (assets)

centum (44%) of the shares of the. Gapital stock
of Kilreen Company Limited (originally CFRA
Limited) owned by me at the time of my death
(excluding the preference shares of
(CFRA Broadcasting Limited.)

(3) To pay the annual net income from all the
remainder of my estate to my wife, KATH-
LEEN RYAN, during the remainder of her

W. F. Prachter et H. G. Mylks, pour les ex6-
cuteurs testamentaires et les fiduciaires.

T. Sheard, c.r., et R. D. Sweet, c.r., pour l'in-
tim6, Terrence Kielty.

L. W. Perry, c.r., pour le Tuteur public.

Le jugement de la Cour a 6t6 rendu par

LE JUGE JUDSON-Le pr6sent appel est inter-
jet6 par Kathleen Ryan, veuve de Sylvester
Francis Ryan, A I'encontre d'un arr& de la Cour
d'appel de 1'Ontario interpr6tant un testament du
8 d6cembre 1960. Le testateur est d6c6d6 le 2
mars 1965 laissant comme parents les plus pro-
ches sa veuve, une sceur et les enfants de ses
frbres et sceurs pr6d6c6dds. I a d6sign6 sa veuve
et son avocat comme ex6cuteurs testamentaires
et fiduciaires.

Voici les clauses du testament qui pr6sentent
des difficult6s:

[TRADUCTION] JE DONNE ET LtGUE toutes
actions et obligations immatricul6es A mon nom
personnel de mime que toutes actions et obliga-
tions au porteur que je puis poss6der et mon
compte courant en banque, h ma dite 6pouse,
Kathleen Ryan, en pleine propri6t6. LE RESTE
ET RtSIDU de ma succession, mobilibre et im-
mobilibre, de toute nature et description, oui qu'il
se trouve, JE LE DONNE ET LEGUE A mes
fiduciaires, pour les fins suivantes:

(1) Payer sur le capital de l'ensemble de ma
succession ci-dessus 16gu6e A mes fiduciaires,
comme dette ordinaire de celle-ci, toutes mes
justes dettes, frais fundraires et testamentaires,
et tous droits de succession et taxes sur les biens
transmis par d6chs . . .

(2) Payer et transf6rer h mon 6pouse, KATH-
(quinze)

LEEN RYAN, en propri6t6 absolue, diK pour
(15%) de (l'actif)

cent (14%) des act-ions du capital actions de
Kilreen Company Limited (ci-devant CFRA
Limited) que je poss6derai h mon d6chs
(h l'exclusion des actions priviligibes de
(CFRA Broadcasting Limited.)
(3) Payer le revenu annuel net de tout le reste
de ma succession A mon 6pouse, KATHLEEN
RYAN, h titre viager, mes fiduciaires avant
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natural life with full power and authority to
my Trustees in their discretion to encroach
upon the capital of the said remainder of my
estate for my wife's better support, maintenance
and benefit and for the purpose of enabling her
to maintain and live up to the standard of life
to which she was accustomed to live during
my lifetime.
(4) On the death of my wife, Kathleen Ryan-

(a) To transfer or effect the transfer to
and an employee of CFRA Broadcasting

Limited
TERRENCE KIELTY, if living, / ninety per

preference
centum {9O%4 of the / shares of CFRA

Broadcasting
/ Limited owned by Kilreen Company Lim-
ited (the remaining 10% hereinbefere

having been dirested to- be transfer-red to my
wife, Kathleen Ryan) which lastly mentioned
company is owned and controlled by me, for

and not employed as aforesaid
his own absolute use, and, if not living / at
the time of my death, to such person or per-
sons as my said wife may by deed or will
appoint and failing appointment pro rata
among the owners of the common stock of
CFRA Broadcasting Limited in proportion
to the number of shares of the said CFRA
Broadcasting Limited owned by them at the
death of my wife as aforesaid.

divide
(b) To / transfer or effect the transfer of
the remaining assets of Kilreen Company
Limited equally among the employees of
CFRA Broadcasting Limited living at the
date of death of my wife pro rata in propor-
tion to the number of shares of the said
CFRA Broadcasting Limited owned by them
at the death of my wife as aforesaid. . . ."

The difficulties arise in connection with the be-
quest of "any stocks and bonds registered in my
name personally" mentioned in the opening para-
graph; the bequest to the widow of 15 per cent
of the assets of Kilreen Company Limited; and
the disposition of the shares of CFRA Broadcast-
ing Limited and the remaining assets of Kilreen
Company Limited made in paragraphs 4(a) and
4(b) above quoted.

The testator was the founder and operator of
CFRA, an important radio broadcasting station

toute autorisation et toute capacit6 d'entamer,
A leur discr6tion, le capital dudit reste de ma
succession en vue d'assurer au mieux la subsis-
tance, I'entretien et les intir8ts de mon 6pouse,
de fagon A lui permettre de maintenir et r6aliser
le niveau de vie auquel elle 6tait habitube de
mon vivant.
(4) Au d6chs de mon 6pouse, Kathleen Ryan;

(a) C6der ou faire c6der & TERRENCE
et s'il est h l'emploi de CFRA Broadcasting

Limited
KIELTY, s'il vit / quatre-vingt-dix por

privil6gibes
Gent (90%) de&, les actions / de CFRA
Broadcasting
/ Limited que d6tient Kilreen Company
Limited (les autres 14% d6jA mentionn&s
ayant fait 1'ebjet d'une disposition do eession
on faveur do men 6pouse Kathleen Ryan) la
compagnie en dernier lieu mentionn6e 6tant
ma propri6t6 et sous mon contr6le, en pleine

et s'il n'est pas employ6 comme susdit
propri6t6, et &'il ne vit pas / au moment de
mon d6chs, h telle personne ou telles per-
sonnes que ma dite 6pouse pourra d6signer
par acte ou par testament et, A d6faut de
telle d6signation, au prorata, aux d6tenteurs
des actions ordinaires de CFRA Broadcasting
Limited en proportion du nombre d'actions
de CFRA Broadcasting Limited qu'ils d6-
tiendront au moment du d6chs de mon 6pouse
comme susdit.

Diviser
(b) / c6der ou faire c6der le reste de l'actif
de Kilreen Company Limited par parts 6gales
entre les employ6s de CFRA Broadcasting
Limited vivant au d6chs de mon 6pouse, au
prorata et en proportion du nombre d'actions
de ladite compagnie CFRA Broadcasting
Limited qu'ils d6tiendront au d6chs de mon
6pouse comme susdit. ... >

Les difficult6s d6coulent du legs de stoutes
actions et obligations immatricul6es A mon nom
personnel> mentionn6 au premier alinda, du legs
h sa veuve de 15 pour cent de l'actif de Kilreen
Company Limited et de la disposition des actions
de CFRA Broadcasting Limited et du reste de
l'actif de Kilreen Company Limited en vertu des
paragraphes 4(a) et 4(b) pricit6s.

Le testateur avait fond6 et exploitait le poste
CFRA, une station radiophonique importante
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in Ottawa. At the date of the will and the date
of his death, the station was owned by CFRA
Broadcasting Limited, the company mentioned in
the will. Five thousand one hundred voting prefer-
ence shares and 4,900 common shares of this
company were issued and outstanding. The 5,100
voting preference shares represented the control
and they were owned by Kilreen Company
Limited. The 4,900 common shares were owned
by employees of the station subject to agreements
existing at the date of the will and at the date
of death which provided for the compulsory sale
by each employee of his shares to the others upon
death, retirement or dismissal, and gave to the
others the right to purchase the shares of any
shareholder whose employment ceased by volun-
tary termination.

Kilreen Company Limited was a wholly owned
personal corporation of which the testator owned
all the shares, although there were two qualifying
shares, one in the name of the testator's wife and
the other in that of Terrence Kielty. The beneficial
ownership of these shares belonged to the testator.

At the date of the will the testator owned a
number of securities of various kinds other than
the shares of Kilreen Company Limited but these
were all disposed of or transferred to Kilreen
prior to his death. The shares of Kilreen were
valued for succession duty at $1,933,581.28. The
other assets of the estate totalled approximately
$143,000.

The first question is whether the bequest of
"any stocks and bonds registered in my name
personally" in favour of the widow carries with
it the shares of Kilreen Company Limited? Both
the judge of first instance, Osler J., and a unan-
imous Court of Appeal have held that they did
not. I agree with this conclusion. If the words
stood alone, they would carry the shares of Kilreen
but they do not stand alone. They are followed
by a clause which gives the widow 15 per cent
of the assets of Kilreen, excluding the preference
shares of CFRA Broadcasting Limited. They are
also followed by a disposition in certain events
of the assets of Kilreen Company Limited on the
death of the widow. These subsequent dispositions
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d'Ottawa. A la date du testament et du dicks du
testateur, la station appartenait A CFRA Broad-
casting Limited, la compagnie nomm6e au testa-
ment et dont 5,100 actions privilsgi6es compor-
tant droit de vote et 4,900 actions ordinaires
6taient 6mises et en circulation. Les 5,100 ac-
tions privil6gi6es comportant droit de vote don-
naient le contr6le de la compagnie et apparte-
naient i Kilreen Company Limited. Les 4,900
actions ordinaires appartenaient A des employds
de la station, sous reserve d'ententes en vigueur
a la date du testament et du d6chs du testateur,
lesquelles ententes prdvoyaient la vente obliga-
toire aux autres employ6s des actions que d6te-
nait un employd A son d6chs, sa retraite ou son
renvoi, et accordaient aux autres le droit d'acheter
les actions de tout actionnaire qui quittait son
emploi de lui-m~me.

Kilreen Company Limited 6tait une compagnie
personnelle poss6d6e en propri6t6 exclusive dont
le testateur d6tenait toutes les actions, encore qu'il
y ait eu deux actions statutaires, I'une au nom
de 1'6pouse du testateur et l'autre i celui de Ter-
rence Kielty. De fait, ces actions appartenaient au
testateur.

A la date du testament, le testateur d6tenait des
valeurs de diverses sortes en outre des actions de
Kilreen Company Limited, mais il les a toutes
vendues ou c6d6es a Kilreen avant son d6chs. Les
actions de Kilreen ont 6t6 6valudes pour les fins
des droits de succession a $1,933,581.28. Les
autres biens de la succession se chiffraient i envi-
ron $143,000.

La premilre question qui se pose est celle de
savoir si le legs de <<toutes actions et obligations
immatriculses A mon nom personnel> en faveur
de la veuve comprend les actions de Kilreen Com-
pany Limited. Tant le juge de premilre instance,
le Juge Osler, que la Cour d'appel, i I'unanimit6,
ont statu6 que ces actions n'6taient pas comprises
dans le legs. Je souscris a cette conclusion. Pris
isol6ment, ces mots engloberaient les actions de
Kilreen, mais il faut les considbrer dans un con-
texte. Ils sont suivis d'une clause qui accorde A la
veuve 15 pour cent de l'actif de Kilreen, a l'ex-
clusion des actions privil6gi6es de CFRA Broad-
casting Limited. Ils sont 6galement suivis d'une
disposition, dans des circonstances d6termines,
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are totally inconsistent with any bequest of the
shares of this company in favour of the widow in
the opening words of the will.

The second question is whether the disposition
in favour of the widow of 15 per cent of the assets
of Kilreen Company Limited is effective? Imme-
diately before the execution of the will, this dis-
position was substituted for one which gave the
widow 10 per cent of the shares. Again, both
Osler J. and the Court of Appeal agreed and held
that this clause is effective. Kilreen Company
Limited was a personal corporation completely
owned by the testator. He looked upon Kilreen's
assets as his assets. He was in the position during
his lifetime to wind up the company and to give
effect to an inter vivos disposition of the assets.
His executors were in the same position.

The third question is whether Terrence Kielty
became entitled to a vested remainder interest in
the preferred shares of CFRA under para. 4(a),
above quoted, on the death of the testator, or was
his interest contingent upon his survival of the
widow and being an employee of CFRA Broad-
casting Limited at that time?

There was a difference of opinion on this ques-
tion. Osler J. held that the interest was contingent,
being subject to the double condition of survivor-
ship of the widow and being an employee of
CFRA Broadcasting Limited at the time of the
death of the widow. The Court of Appeal held
that Kielty had obtained a vested interest in the
preference shares on the testator's death and that
the case was one of a future interest vesting at
the testator's death with possession postponed
merely to let in the widow's life interest.

My opinion is that the construction put upon
this clause by Osler J. is correct and that to
qualify, Kielty must satisfy these conditions at
the date of the death of the widow. This is not a
case where the postponement of transfer is for
the sole purpose of letting in the widow's life
interest but for reasons personal to the legatee,

de 1'actif de Kilreen Company Limited au d6chs
de la veuve. Ces dispositions subs6quentes sont
absolument incompatibles avec tout legs des ac-
tions de cette compagnie A la veuve, au d6but du
testament.

La seconde question est celle de savoir si la
disposition de 15 pour cent de 'actif de Kilreen
Company Limited en faveur de la veuve est va-
lable. Imm6diatement avant la signature du testa-
ment, on a substitu6 cette disposition A une autre
qui accordait A la veuve dix pour cent des actions.
Encore 1A, le Juge Osler et la Cour d'appel ont
convenu et statu6 que la clause 6tait valable.
Kilreen Company Limited 6tait une compagnie
personnelle dont le testateur d6tenait toutes les
actions. Il consid6rait l'actif de Kilreen comme
son propre actif. De son vivant, il 6tait en mesure
de liquider la compagnie et de proc6der A une
disposition entre vifs de son actif. Ses ex6cuteurs
testamentaires sont dans la m~me situation.

La troisibme question est celle de savoir si,
en vertu du par. 4(a) pr6cit6, Terrence Kielty
est devenu titulaire d'un droit acquis de substitu-
tion imm6diate quant aux actions privil6gi6es de
CFRA, au d6chs du testateur, ou si le droit dudit
Terrence Kielty est subordonn6 A la condition
qu'il survive a la veuve et qu'il soit A 1'emploi de
CFRA Broadcasting Limited A ce moment-l.

Il y a divergence d'opinions sur cette dernibre
question. Le Juge Osler a jug6 que le droit est
conditionnel, 6tant assujetti A la double condition
que 1'int6ress6 survive a la veuve et soit a 1'emploi
de CFRA Broadcasting Limited au d6cks de la
veuve. La Cour d'appel a jug6 que Kielty est
devenu titulaire d'un droit acquis dans les actions
priviligi6es au d6cks du testateur et qu'il s'agit
d'un droit futur devenant acquis au d6chs du testa-
teur et dont la possession a 6t6 diff6rde unique-
ment en raison du droit viager de la veuve.

Je suis d'avis que l'interpr6tation que donne le
Juge Osler A cette clause est correcte et que pour
s'en pr6valoir, Kielty doit en remplir les conditions
A la date du d6cks de la veuve. Dans ce cas-ci la
cession n'est pas diff6rde uniquement pour per-
mettre h la veuve de b6ndficier de son droit viager,
mais pour des motifs qui touchent personnellement
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namely, that he take part in the operation of the
station during the widow's lifetime and that at the
time of her death, he be living and an employee
of the company.

In my opinion, and I adopt his expression,
Osler J. correctly judged the testator's intention
when he said:

One can thus deduce from the will taken as a
whole that the testator intended to provide for his
wife a sum of capital which would be hers absolutely
and to give her the outright use of all income from
the remainder of his estate during her lifetime to-
gether with the power to have the trustees encroach
upon capital if such should be necessary to maintain
her in an appropriate style. The value of such life
income, however, would fluctuate to a degree pro-
portionate to the fortunes of the broadcasting enter-
prise in which the testator had been engaged, through
the agency of CFRA Broadcasting Limited. For the
twofold purpose of encouraging the employees en-
gaged in that enterprise at the time of his death
to conduct the business efficiently for the benefit of
his widow and for the purpose of rewarding those
employees who did so, he then provided that all
employees who continued to be shareholders would
share in the remainder of his estate and that one of
them, Terrence Kielty, would not only share sub-
stantially but would exercice control upon the death
of the life tenant.

The next question is what effect should be
given to the remainder of clause 4(a) dealing
with the creation of a power of appointment and
what could happen on a failure to appoint? This
problem did not face the Court of Appeal because
they found a vested interest in Kielty on the
testator's death. However, Osler J., having found
that the gift to Kielty was contingent, had to face
this problem. He noted that the power of appoint-
ment only arises if Kielty is "not living and not
employed as aforesaid" at the date of the testator's
death. Kielty was so living and employed at that
time. In my opinion, the contingency or condition
mentioned in clause 4(a) goes to the very exis-
tence of the power so that the power does not
come into existence until the contingency occurs
or the condition is satisfied. It is not a matter of
mere qualification of the exercise of the power.
In spite of his conclusion that the power of ap-
pointment never came into existence, Osler J. held
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le 16gataire, soit qu'il prenne part A 1'exploitation
de la station du vivant de la veuve et qu'au d6chs
de celle-ci, il doive 8tre vivant et A 1'emploi de la
compagnie.

A mon avis, et je fais miens ses propres termes,
le Juge Osler a correctement appr6ci6 l'intention
du testateur, en disant:

[TRADUCTION] On peut done d6duire du testament
consid6r6 dans son ensemble que le testateur a voulu
mettre a la disposition de son 6pouse un capital dont
elle serait propriftaire absolue et lui donner la jouis-
sance complite, h titre viager, de tout le revenu du
reste de sa succession, les fiduciaires 6tant autoris6s
A entamer le capital, si la chose est n6cessaire pour
qu'elle puisse maintenir un train de vie convenable.
La valeur de ce revenu viager, cependant, fluctuerait
selon la situation de l'entreprise de radiodiffusion
dont s'occupait le testateur par l'entremise de CFRA
Broadcasting Limited. Dans le double but d'encou-
rager les employds, au service de l'entreprise au
moment de son d6chs, A bien gbrer celle-ci A l'avan-
tage de sa veuve, et de rdcompenser ceux qui le
feraient, il a privu que tous les employds qui seraient
demeurbs actionnaires auraient une part du reste de
sa succession et que l'un deux, Terrence Kielty, en
plus de recevoir une part importante, acquerrait le
contr6le de la compagnie au dicks de l'usufruitibre.

La question qui se pose maintenant porte sur
1'effet du reste de la clause 4(a) en ce qui a trait
A la cr6ation d'un pouvoir de d6signation et sur les
cons6quences du d6faut de d6signation. La Cour
d'appel n'a pas eu A r6soudre cette question parce
qu'elle a conclu que Kielty avait un droit acquis
au d6chs du testateur. Toutefois, le Juge Osler
a dfi examiner la question aprbs avoir conclu que
le legs en faveur de Kielty 6tait conditionnel. R
souligne que le pouvoir de d6signation ne se pr6-
sente que si Kielty ne <vit pas et [n'est] pas
employ6 comme susdit> au d6chs du testateur.
Kielty 6tait de fait vivant et employ6 A ce moment-
IA. A mon avis, I'6ventualit6 ou la condition sp6ci-
fi6e A la clause 4(a) concerne 1'existence m~me
du pouvoir, de sorte que celui-ci n'existe pas avant
que l'6v6nement ne se produise ou que la condition
ne soit rdalis6e. 11 ne s'agit pas simplement d'une
restriction de l'exercice du pouvoir. Malgr6 qu'il
ait conclu que le pouvoir de d6signation n'a jamais
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that the distribution would be governed as on a
failure to appoint. The words of the will are:

. . . and failing appointment pro rata among the
owners of the common stock of CFRA Broadcasting
Limited in proportion to the number of shares of
the said CFRA Broadcasting Limited owned by them
at the death of my wife as aforesaid.

The decision of Osler J. on this point is in the
following paragraph:

The power of appointment is only to be created
if Kielty does not survive the testator. As he did so
survive, the occasion for the exercise of the power
did not arise and hence, distribution is governed by
the words following the phrase "failing appoint-
ment".

Here, with respect, I think there was error. Since
the power of appointment never came into exis-
tence, there could be no failure to appoint and the
gift over following such failure is therefore .in-
effective. ,

The position, .in my opinion, is this: Kielty
did not take a vested interest in the CFRA Broad-
casting Limited preference shares on the death
of the testator. He cannot satisfy the condition of
being an employee on the death of the wife. The
power of appointment never came into existence.
There was and could be no failure to appoint.
In any event, those who owned common shares
at the date of the testator's death cannot now
qualify as owners at the date of the widow's death.
They have sold their shares. For all these reasons
there is an intestacy as to the preference shares
of CFRA Broadcasting Limited.

As to para. 4(b), the direction to transfer the
remaining assets of Kilreen Company Limited
among the employees living at the date of death
of the wife pro rata in proportion to the number
of shares owned by them at the death of the wife,
these conditions cannot be satisfied. This gift did
not vest on the death of the testator. They must
be shareholders at the date of the wife's death
and they have sold their shares.

At the testator's death, 14 persons were both
employees and shareholders of CFRA Broad-

exist6, le Juge Osler a statu6 que la distribution
serait r6gl6e comme s'il y avait eu d6faut de d6si-
gnation. Les termes du testament sont les suivants:
[TRADUCTION] et, h d6faut de telle d6signation, au
pro rata, aux d6tenteurs des actions ordinaires de
CFRA Broadcasting Limited en proportion du nom-
bre d'actions de CFRA Broadcasting Limited qu'ils
d6tiendront au d6chs de mon epouse comme susdit.

La d6cision du Juge Osler sur ce point se trouve
A l'alinia suivant:

[TRADUCTION] Le pouvoir de d6signation ne peut
exister que si Kielty ne survit pas au testateur.
Comme, de fait, il lui a surv6cu, l'occasion d'exercer
ce pouvoir ne s'est pas pr6sent6e et la distribution
est r6gie par les mots suivant l'expression ch d6faut
de telle d6signations.

Ici, je crois respectueusement qu'il y a eu erreur.
Puisque le pouvoir de d6signation n'a jamais exis-
t6, il ne peut y avoir eu d6faut de d6signation et
le legs subordonn6 h ce d6faut est caduc.

Voici quelle est, h mon avis, la situation: Kielty
n'est pas devenu titulaire d'un droit acquis dans
les actions privil6gi6es de CFRA Broadcasting
Limited au d6chs du testateur. 11 ne peut satisfaire
h la condition d'6tre un employd de la compagnie
au d6chs de l'6pouse. Le pouvoir de d6signation
n'a jamais exist6. Il n'y a pas eu ni n'a pu y avoir
d6faut de d6signation. De toute fagon, ceux qui
d6tenaient des actions ordinaires au d6chs du tes-
tateur ne pourront pr6tendre d6tenir de telles ac-
tions au d6chs de la veuve. Ils ont vendu leurs
actions. Pour tous ces motifs, les actions privi-
16gi6es de CFRA Broadcasting Limited font partie
de la succession ab intestat.

Quant au par. 4(b), soit la directive de r6par-
tir le reste de l'actif de Kilreen Company Limited
entre les employds vivants au ddchs de l'6pouse,
au pro rata et en proportion du nombre d'actions
qu'ils d6tiendront au d6cks de l'6pouse, les condi-
tions qu'elle renferme ne peuvent pas se r6aliser.
Le legs n'a pas 6t6 transmis au d6chs du testateur.
Us devaient 8tre actionnaires A la date du d6chs
de 1'6pouse, et ils ont vendu leurs actions.

Au d6chs du testateur, quatorze personnes
6taient A la fois employ6s et actionnaires de CFRA
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casting, including his widow and Kielty. By 1969,
only Mrs. Ryan satisfied these two conditions as
a result of the sale of the company in 1966. There
was before this Court evidence relating to the sale
which was not drawn to the attention of the Courts
below. In early 1966, an offer to purchase all the
assets of CFRA Broadcasting Limited was made,
the conditions of which included the transfer of
all assets to a new company, Radio Station CFRA
Limited, the written consent of all the shareholders
of CFRA Broadcasting Limited and Kielty-the
latter both as shareholder and as a beneficiary
under the will-and the appointment of Kielty
as general manager of the station for a five-year
period with a fixed minimum remuneration. In
May 1966, Mrs. Ryan purchased all the outstand-
ing common shares in CFRA Broadcasting from
the employee-shareholders, including Kielty, for
$325 per share. All of the shareholders signed
minutes of a meeting held later in the year in
which it was resolved to sell the assets of CFRA
Broadcasting to Radio Station CFRA Limited.

My conclusion is that there is an intestacy as
to the remaining assets of Kilreen Company
Limited under clause 4(b).

I next set out the questions as they were put
before Osler J. and the answers I would give:

1. Is the sixth paragraph on page 1 of the Will
effective to bequeath to the widow of the
testator the shares of Kilreen Company Limited
which were registered in the name of the
Testator at the date of his death?

Answer: No.

2(a) If the answer to question "1" is in the
negative, is paragraph "2" on page 2 of the
Will effective to bequeath to the said widow
15 per cent of the assets of Kilreen Company
Limited, excluding the preferred shares of
CFRA Broadcasting Limited?

Answer: Yes.
2(b) Did Terrence Kielty, pursuant to paragraph

4(a) on page 2 of the Will, obtain an interest
in the said preferred shares on the death of
the Testator?

Answer: No.

Broadcasting, dont la veuve du testateur et Kielty.
En 1969, seule Mme Ryan remplissait ces deux
conditions par suite de la vente de la compagnie
en 1966. On a soumis A cette Cour, au sujet de la
vente de la compagnie, des 616ments de preuve
qu'on n'avait pas signalds aux tribunaux d'instance
inf6rieure. Au d6but de 1966, une offre d'acqu6rir
tout 1'actif de CFRA Broadcasting Limited a 6t6
faite, laquelle offre comportait comme conditions
la cession de tout I'actif A une nouvelle compa-
gnie, Radio Station CFRA Limited, le consente-
ment 6crit de tous les actionnaires de CFRA
Broadcasting Limited, dont celui de Kielty en
tant qu'actionnaire et 16gataire en vertu du testa-
ment, et la d6signation de Kielty comme gdrant
g6ndral de la station pour cinq ans, moyennant
une rdmun6ration minimum fixe. En mai 1966,
Mme Ryan a acquis des actionnaires-employ6s,
dont Kielty, toutes les actions ordinaires en circu-
lation de CFRA Broadcasting au prix de $325
l'action. Tous les actionnaires ont sign6 le procks-
verbal d'une assembl6e tenue plus tard la mime
ann6e et au cours de laquelle il a 6t6 r6solu de
vendre l'actif de CFRA h Radio Station CFRA
Limited.

Je conclus qu'il y a succession ab intestat quant
.au reste de 1'actif de Kilreen Company Limited,
mentionn6 A la clause 4(b).

Voici les questions posdes au Juge Osler et
les r6ponses que j'y apporte:

[TRADUCTION] 1. Le sixibme alin6a de la page 1
du testament constitue-t-il un legs valide, a la
veuve du testateur, des actions de Kilreen
Company Limited immatricul6es au nom du
testateur A la date de son d6chs?

R6ponse: Non.

[TRADUCTION] 2(a) Si la r6ponse A la question 1
est non, le paragraphe 2 h la page 2 du testa-
ment constitue-t-il un legs valide, A ladite
veuve, de 15 pour cent de l'actif de Kilreen
Company Limited, A l'exclusion des actions
privil6gides de CFRA Broadcasting Limited?

R6ponse: Oui.

[TRADUCTION] 2(b) Terrence Kielty a-t-il acquis,
conform6ment au paragraphe 4(a), h la page 2
du testament, un droit dans lesdites actions
priviligi6es, au d6chs du testateur?

R6ponse: Non.
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2(c) If the answer to subparagraph (b) hereof
is in the affirmative, does the widow of the
Testator become entitled to the income from
the said preferred shares for the remainder of
her natural life?

Answer: Whether the answer to question 2(b) is
yes or no, the widow is to entitled.

3. If the answer to question 2(b) is in the nega-
tive, will Terrence Kielty become entitled to
the said preferred shares on the death of the
widow regardless of whether he is alive and
an employee of CFRA Broadcasting Limited
at the time of death of the widow?

Answer: No.

4. If the answer to question "3" is in the negative,
do the said preferred shares pass as on an
intestacy?

Answer: Yes.

5. Is paragraph 4(b) on page 3 of the Will effec-
tive to dispose of the remaining assets of
Kilreen Company Limited, other than the said
preferred shares?

Answer: No.

6. If the answer to question "5" is in the affirma-
tive, do only those persons take who were
both, alive at the time of death of the Testator,
employees and shareholders of CFRA Broad-
casting Limited, and who are also alive, em-
ployees and shareholders of CFRA Broadcast-
ing Limited at the time of death of the widow?

Answer: Does not arise.

7. If the answer to question "6" is in the negative,
do the remaining assets of Kilreen Company
Limited, other than the said preferred shares,
pass as on an intestacy?

Answer: Intestacy.

I would allow the appeal and direct that judg-
ment be entered in accordance with the above
answers. In the circumstances, I would direct that
the costs of all parties represented on the appeal
be taxed and paid out of the estate with one set
of costs to the Official Guardian on behalf of
Margaret Ann Smith and the two infants who were
in the same interest as the appellant Kathleen
Ryan.

[TRADUCTION] 2(c) Si la r6ponse A l'alin6a (b)
ci-dessus est oui, la veuve du testateur a-t-elle
droit au revenu desdites actions privilgides
& titre viager?

R6ponse: Que la rdponse h la question 2(b) soit
oui ou non, la veuve y a droit.

[TRADUCTION] 3. Si la r6ponse h la question 2(b)
est non, Terrence Kielty aura-t-il droit ces
actions privil6gi6es au d6chs de la veuve, ind6-
pendamment du fait qu'il soit ou non vivant
et h 1'emploi de CFRA Broadcasting Limited
au d6chs de la veuve?

R6ponse: Non.

[TRADUCTION] 4. Si la r6ponse h la question 3 est
non, lesdites actions privil6gi6es sont-elles d6-
volues par succession ab intestat?

R6ponse: Oui.
[TRADUCTION] 5. Le paragraphe 4(b), h la page 3

du testament, constitue-t-il une disposition
valide du reste de I'actif de Kilreen Company
Limited, h l'exclusion des actions privil6gi6es
susdites?

R6ponse: Non.

[TRADUCTION] 6. Si la r6ponse h la question 5 est
oui, est-ce que seuls h6ritent ceux qui A la fois
6taient vivants et employ6s et actionnaires de
CFRA Broadcasting Limited au d6chs du tes-
tateur et qui seront vivants et employ6s et
actionnaires de CFRA Broadcasting Limited
au d6chs de la veuve?

R6ponse: La question ne se pose pas.

[TRADUCTION] 7. Si la r6ponse A la question 6 est
non, le reste de l'actif de Kilreen Company
Limited autre que les actions privil6gi6es sus-
dites, est-il d6volu par succession ab intestat?

R6ponse: Comme s'il s'agissait d'une succession
ab intestat.

Je suis d'avis d'accueillir l'appel et d'ordonner
d'inscrire jugement conform6ment aux reponses
ci-dessus. Dans les circonstances, je suis d'avis
d'ordonner que les d6pens de toutes les parties
reprdsent6es aux fins de l'appel soient tax6s et
pay6s sur la masse successorale, avec un seul
m6moire de d6pens pour le Tuteur public, pour
le compte de Margaret Ann Smith et des deux
mineurs, qui avaient le m8me intir8t que l'appe-
lante Kathleen Ryan.
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Appeal allowed.
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Present: Martland, Judson, Ritchie, Hall and Spence
JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Trusts and trustees-Agreement for purchase of
shares by trustee-Contract frustrated by failure to
operate company honestly-Purchaser involved vicar-
iously and through own actions in fraud upon com-
pany-Whether plaintiff suing in capacity as trustee
entitled to recover on that basis despite fact that
there may be claim by defendant against him per-
sonally.

The defendant M, a solicitor, and the respondent
G became the owners of certain lands and subse-
quently caused a company to be incorporated (NH
Ltd.) to which they conveyed the lands in return
for 1,000 common shares. M and G desired to
obtain the sum of $40,000 for the purpose of
developing the lands. The appellant's father (A)
and another person (B) provided this sum and

Appel accueilli.

Procureurs de l'appelante, Kathleen Ryan:
Clark, Macdonald, Connolly, Affleck, Brocklesby,
Gorman & McLaughlin, Ottawa.

Procureurs de l'intimde, Margaret Smith: Green
& Poulin, Ottawa.

Procureurs des Exdcuteurs et Fiduciaires:
McIlraith & McIlraith, Ottawa.

Procureurs de l'intimg, Terrence Kielty: Ken-
nedy, Sweet & Ritchie, Ottawa.

E. M. Henry, c.r., Le Tuteur Public de la Pro-
vince de l'Ontario, pour les intimis, Maureen et
Gary Ryan.

John Culina, comme fiduciaire (Demandeur)
Appelant;

et

Erzi Giuliani (Difendeur) Intimg;

et

George John Majic (Difendeur).

1971: les 12 et 13 mai; 1971: le 5 octobre.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Spence.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Fiducie et fiduciaire-Convention pour l'achat
d'actions par fiduciaire-Impossibilitd d'exdcuter le
contrat par suite du difaut d'exploiter la compagnie
honnitement-Acheteur impliqud indirectement et
par ses propres actes dans la fraude commise t
f'6gard de la compagnie-Le demandeur a-t-il droit
d'obtenir rdparation i titre de fiduciaire mime s'il se
peut que le difendeur ait une r6clamation contre lui
ii titre personnel.

Le d6fendeur M, avocat, et l'intim6 G ont acquis
certains terrains et ont subs6quemment constitu6 une
compagnie (NH Ltd.) h laquelle ils ont transf6r6
les biens-fonds en 6change de 1,000 actions ordi-
naires. M et G ont voulu obtenir la somme de
$40,000 pour mettre en valeur les biens-fonds. Le
phre de l'appelant (A) et une autre personne (B)
ont fourni cette somme et l'ont remise i l'appelant.
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gave it to the appellant. The appellant, who was
a student-at-law articled to M, thereupon entered
into an agreement dated March 13, 1958, with
G and M for the purchase of 200 shares in NH
Ltd., and in this agreement G and M made several
covenants. On the same day and by a document
which was drafted by M, the appellant declared that
he held the 200 common shares, which he had pur-
chased under the agreement, in trust for the benefi-
ciaries A and B.

The documents were executed contemporaneous-
ly; the $40,000 was duly paid by the appellant and
was shared by M and G. Thereafter, M and G
operated the company dishonestly and as a result
of their machinations the shares in NH Ltd. became
worthless.

The appellant, who had continued as an articled
student and later became a law partner of M and
had also continued to take an active part in the
operation of NH Ltd., brought an action in his
capacity as trustee against G and M. The trial
judge held that the defendants had breached the
agreement of March 13, 1958, and awarded the
appellant $40,000. On an appeal by G, the Court
of Appeal allowed the appeal and dismissed the
action as against G. The judgment at trial as against
M was a default judgment and M did not appeal to
the Court of Appeal.

Held: The appeal should be allowed and judg-
ment given in favour of the appellant for the sum
of $40,000, subject to the direction that the judgment
should be specifically limited to a judgment in
favour of the appellant as trustee.

As found by the Court below, the law practice
in which the appellant and M were partners was
so interwoven with the affairs of the particular com-
pany that the fraud of M with respect to that com-
pany was the fraud vicariously of the appellant.
The case had to be decided on the basis that the
appellant, in his personal capacity, both vicariously
as a partner in the law firm and through his own
actions, was involved in the fraud upon the company.

The Court, adopting the result arrived at in Wet-
more v. Porter (1883), 92 N.Y.R. 76, was of the
opinion that a plaintiff suing in a capacity as a
trustee is entitled to recover on that basis despite
the fact that there may be a claim by the defendant
against him on a personal basis. In the present case,
the appellant acted in the purchase of the shares
and entering into the agreement of March 13, 1958,
as a trustee and did so to the knowledge of M and

Ce dernier, alors 6tudiant en droit faisant un stage
chez M, a conclu, le 13 mars 1958, une entente avec
G et M pour l'achat de 200 actions de NH Ltd.
Dans cette entente, G et M ont fait plusieurs conven-
tions. Le mime jour, dans un document r6dig6 par
M, I'appelant a d6clar6 qu'il d6tenait en fiducie pour
les b~n6ficiaires A et B les 200 actions ordinaires
qu'il avait achet6es en vertu de la convention.

Les documents ont 6t6 sign6s en meme temps;
I'appelant a dfiment pay6 la somme de $40,000, que
M a partag6e avec G. M et G ont exploit6 la com-
pagnie d6shonn8tement, et les actions de NH Ltd.
ne valent rien par suite de leurs machinations.

L'appelant, qui a continu6 son stage d'6tudiant en
droit et plus tard est devenu associ6 de M comme
avocat et qui a continu6 de prendre activement part
A l'exploitation de NH Ltd., a pris une action en
qualit6 de fiduciaire contre G et M. Le juge de pre-
mibre instance a statu6 que les d6fendeurs ont viol6
le contrat du 13 mars 1958, et a adjug6 h l'appelant
$40,000. Sur appel interjet6 par G, la Cour d'appel
a accueilli l'appel et rejet6 l'action contre G. Le
jugement de premiere instance contre M 6tait un
jugement par d6faut et M n'a pas interjet6 appel i
la Cour d'appel.

Arrit: L'appel doit Stre accueilli et le montant de
$40,000 doit Stre adjug6 A l'appelant, le jugement se
limitant sp6cifiquement h un jugement en faveur de
I'appelant en qualit6 de fiduciaire.

Comme I'a d6cid6 la Cour d'appel, I'6tude dans
laquelle l'appelant et M 6taient associ6s 6tait telle-
ment li6e aux affaires de la compagnie en question
que la fraude commise par M A l'6gard de cette
compagnie est indirectement celle de l'appelant.
Cette affaire doit 8tre d6cid6e en tenant compte du
fait que l'appelant, indirectement en qualit6 d'associ6
de l'6tude et par ses propres actes, 6tait personnelle-
ment impliqu6 dans la fraude commise A l'6gard de
la compagnie.

Adoptant la conclusion A laquelle on a abouti dans
Wetmore v. Porter (1883), 92 N.Y.R. 76, le deman-
deur qui poursuit en qualit6 de fiduciaire a le droit
d'obtenir r6paration h ce titre, mime s'il se peut que
le d6fendeur ait une r6clamation contre lui i titre
personnel. En l'espice, I'appelant a agi en qualit6 de
fiduciaire lorsqu'il a achet6 les actions et conclu
l'entente du 13 mars 1958, et ce i la connaissance
de M et de G. Par cons6quent, mime s'il est associ6
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G. Therefore, despite the appellant's character as
a partner of M and so vicariously liable for M's
actions, and despite his various actions in reference
to the affairs of the company, it was held that he
should be entitled to assert his rights as trustee.

The conduct of M and G made impossible the
carrying out of the contract between the appellant
and them and therefore the appellant, only as trustee,
was entitled to damages.

Gibson v. Winter (1883), 5 B. & Ad. 96; Hinch-
clifle v. Baird and Botterell, [1920] 3 W.W.R. 159,
distinguished; De Pothonier v. De Mattos (1858),
120 E.R. 581, referred to; Southern Foundries
(1926), Ltd. v. Shirlaw, [1940] A.C. 701, applied.

APPEAL from a judgment of the Court of
Appeal for Ontario, allowing an appeal from a
judgment of Donohue J. Appeal allowed.

H. M. Lang, Q.C., and B. A. Crane, for the
plaintiff, appellant.

J. Sopinka and S. N. Lederman, for the de-
fendant, respondent.

The judgment of the Court was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on November 3, 1969, by which judg-
ment it allowed an appeal from the judgment of
Donohue J. at trial. In the latter, Donohue J. had
awarded the appellant $40,000 and costs.

It is necessary to state the facts with some par-
ticularity.

George John Majic, hereinafter called Majic,
was a solicitor practising in the City of Sault Ste.
Marie, in the Province of Ontario. Reference will
be made hereafter to his various associates in such
practice. Erzi Giuliani was active in a number of
businesses including the development of residen-
tial building lots. Majic and Giuliani became the
owners of an acreage near the City of Sault Ste.
Marie. The respective investments of the two are
not relevant. They caused to be incorporated a
company known as Northern Heights (Sault)
Limited and conveyed the lands to the company
in return for 1,000 common shares, causing 499
shares to be issued to each of them and one share
to be issued to each of their wives.

aM et donc indirectement responsable des actes de
ce dernier, et malgr6 les diverses mesures qu'il a
prises en ce qui concerne les affaires de la compa-
gnie, I'appelant devrait pouvoir faire valoir ses
droits en qualit6 de fiduciaire.

Le comportement de M et G a rendu impossible
l'ex6cution du contrat qu'ils avaient conclu avec
l'appelant; par cons6quent, I'appelant a droit a des
dommages-int6r8ts uniquement en qualit6 de fidu-
ciaire.

Distinction avec les arrats: Gibson v. Winter
(1883), 5 B. & Ad. 96; Hinchclifle v. Baird and
Botterell, [1920] 3 W.W.R. 159. Arrat cit6: De
Pothonier v. De Mattos (1858), 120 E.R. 581. Arr8t
suivi: Southern Foundries (1926), Ltd. v. Shirlaw,
[1940] A.C. 701.

APPEL d'un jugement de la Cour d'appel de
l'Ontario, accueillant un appel d'un jugement du
Juge Donohue. Appel accueilli.

H. M. Lang, c.r., et B. A. Crane, pour le
demandeur, appelant.

J. Sopinka et S. N. Lederman, pour le d6fen-
deur, intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE SPENCE-Le pr6sent appel est a l'en-
contre d'un arr8t de la Cour d'appel de l'Ontario
rendu le 3 novembre 1969 et accueillant un appel
de la d6cision du juge de premibre instance Dono-
hue qui a adjug6 & l'appelant $40,000 et les
d6pens.

Il est n6cessaire d'exposer les faits quelque peu
en d6tail.

George John Majic, ci-apr~s appel6 Majic, avo-
cat, pratiquait A Sault-Sainte-Marie, en Ontario.
Nous parlerons plus loin de ses divers associ6s
dans cette pratique. Erzi Giuliani s'occupait acti-
vement d'un certain nombre d'entreprises, y com-
pris la mise en valeur de lots A batir A des fins
r6sidentielles. Majic et Giuliani ont acquis une
propri6t6 prbs de Sault-Sainte-Marie. Leurs in-
vestissements respectifs ne sont pas importants
en l'espice. Ils ont constitu6 une compagnie appe-
16e Northern Heights (Sault) Limited A laquelle
ils ont transf6r6 les biens-fonds en 6change de
1,000 actions ordinaires, faisant 6mettre 499 ac-
tions & chacun d'eux et une action A leur 6pouse.
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In the year 1958, the appellant was a student-
at-law articled to the defendant Majic. When he
was such student, Majic and the respondent Giu-
liani desired to obtain the sum of $40,000 for the
purpose of developing the lands owned by North-
ern Heights (Sault) Limited, to which I shall
refer hereafter as "the company". The appellant's
father, Joseph Culina, and one Mike Maich pro-
vided the sum of $40,000 and gave it to the
appellant and then the appellant entered into an
agreement dated March 13, 1958, with the re-
spondent Giuliani and the defendant Majic. In
this agreement Giuliani and Majic are described
as vendors and the appellant is described as pur-
chaser. The agreement is quite brief and I shall
quote it in full:

WHEREAS the vendors are the owners of approxi-
mately sixty-six (66) acres of property in the
Township of Tarentorus, bordering Wilson Street,
between Northern Avenue and St. George's Avenue
which said property has been subdivided into 248
lots and said property is now known as the Giuliani
Subdivision.

WHEREAS the vendors have transferred the said
property to a company incorporated under the Cor-
poration Act of the Province of Ontario, and known
as Northern Heights (Sault) Limited which said
company has an authorized capitalization of
$500,000.00 having issued to them 1000 common
shares as follows:

499 common shares, par value $1.00 to Erzi
Giuliani

1 common share, par value $1.00 to Ines Giuliani
499 common shares, par value $1.00 to George
John Majic
1 common share, par value $1.00 to Rolleen Majic

WITNESSETH that in consideration of the mutual
agreements hereinafter contained, it is agreed by
and between the parties hereto as follows:
(1) The vendors agree to sell and the purchaser
agrees to purchase 20% of the issued 1000 com-
mon shares from the vendors for the sum of
$40,000.00.
(2) The vendors agree that the sale price of the
property from themselves to the Limited Company
shall be paid from their portion of interest in
the said Company and that any mortgages out-
standing against the property shall not be assumed

En 1958, 1'appellant, alors 6tudiant en droit,
faisait un stage chez le d6fendeur Majic. A cette
6poque-li, Majic et I'intim6 Giuliani ont voulu
obtenir la somme de $40,000 pour mettre en
valeur les biens-fonds appartenant h Northern
Heights (Sault) Limited, ci-aprbs appel6e <da
compagnie>. Le phre de l'appelant, Joseph Culina,
et un d6nomm6 Mike Maich ont fourni la somme
de $40,000 et 1'ont remise i l'appelant qui, le
13 mars 1958, a conclu une entente avec 1'intim6
Giuliani et le d6fendeur Majic. Dans cette entente,
Giuliani et Majic sont d6sign6s comme vendeurs
et l'appelant comme acqu6reur. Le contrat est
passablement court et je le cite au complet:

[TRADUCTION] CONSIDtRANT que les vendeurs
sont propri6taires d'un terrain de soixante-six (66)
acres environ dans le canton de Tarentorus, en bor-
dure de la rue Wilson, entre l'avenue Northern et
I'avenue St-Georges, lequel terrain est subdivis6 en
248 lots et maintenant connu sous le nom de lotisse-
ment Giuliani;

CONSIDtRANT que les vendeurs ont transf6r6
ledit terrain h une compagnie constitude en vertu
du Corporation Act d'Ontario et appel6e Northern
Heights (Sault) Limited, ladite compagnie ayant
un capital autoris6 de $500,000.00 et leur ayant 6mis
1,000 actions ordinaires r6parties comme suit:

499 actions ordinaires, valeur au pair: $1.00, A
Erzi Giuliani
1 action ordinaire, valeur au pair: $1.00, a Ines
Giuliani
499 actions ordinaires, valeur au pair: $1.00, A
George John Majic
1 action ordinaire, valeur au pair: $1.00, A Rolleen
Majic
EN FOI DE QUOI, en contrepartie des conven-
tions mutuelles ci-apris 6nonc6es, les parties aux
pr6sentes conviennent de ce qui suit:
(1) Les vendeurs conviennent de vendre et I'ache-
teur convient d'acheter aux vendeurs 20 pour cent
des 1,000 actions ordinaires 6mises, pour la somme
de $40,000.00.
(2) Les vendeurs conviennent que le prix auquel
la compagnie A responsabilit6 limit6e leur a achet6
le terrain sera paye sur leur part d'int6r8ts dans
ladite compagnie et que la compagnie n'assumera
aucune hypothbque grevant le terrain, de sorte
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by the Company so that the interest of the pur-
chaser in the Company shall not be affected in
any way whatsoever.
(3) Any lots sold to date shall be deemed to be
sold subsequent to the purchaser having purchased
an interest in the said Company.
(4) All development expenses such as roads,
sewers, etc., shall be paid by the said Company.

(5) It is agreed between the parties hereto that
the number of directors shall be reduced to three;
that the respective wives of the vendors shall
resign as directors, and that the purchaser shall
be appointed a director.
(6) It is further agreed between the parties here-
to that no act by the Company shall be valid un-
less all three directors unanimously agree.
(7) The vendors further agree that if on March
15, 1961, the purchaser has not received $80,-
000.00 in dividends or if the said 20% interest is
not valued at $80,000.00 then the vendors shall
transfer to the purchaser sufficient common shares
in the said company from themselves to bring the
value of the purchaser up to $80,000.00.

On the same day and by a document which was
drafted by the defendant Majic, Culina declared
that he held the 200 common shares, which he
had purchased under the agreement I have recited
in full, in trust for the beneficiaries Joseph Culina
and Mike Maich.

The documents were executed contemporane-
ously; the $40,000 was duly paid by the appellant
and was shared by the defendant Majic and the
respondent. Thereafter, the defendant Majic and
the respondent operated the company, as the
learned trial judge found, "without even an at-
tempt to do so honestly". Certainly the defendant
Majic diverted a great deal of the company's
money to his own use and a conservative esti-
mate made by the learned trial judge from
examination of the rather sketchy evidence given
at the trial would show that this misappropriation
amounted to at least $291,000.

It would appear that the company was not the
only victim of Majic's misconduct. He was subse-
quently charged with fraud, convicted and sen-
tenced to imprisonment and was disbarred by the
Law Society of Upper Canada.

que les int~r&ts de I'acheteur dans la compagnie
ne seront touch6s en aucune fagon.

(3) Tout lot vendu A ce jour sera cens6 avoir 6t6
vendu apris l'acquisition d'int6rats dans ladite
compagnie par I'acheteur.
(4) Tous les frais de mise en valeur, tels que les
routes, 6gouts, etc., seront payds par ladite com-
pagnie.
(5) Les parties aux pr6sentes conviennent que le
nombre des administrateurs sera r6duit A trois;
que l'6pouse de chaque vendeur d6missionnera de
son poste d'administrateur et que l'acheteur sera
nomm6 administrateur.
(6) Les parties aux prdsentes conviennent en outre
qu'aucun acte de la compagnie ne sera valide sans
l'approbation de chacun des trois administrateurs.
(7) Les vendeurs conviennent de plus que si le
15 mars 1961, I'acheteur n'a pas regu $80,000.00
en dividendes ou si lesdits int6r~ts de 20 pour cent
ne valent pas $80,000.00, ils transf6reront A I'ache-
teur suffisamment d'actions ordinaires dans ladite
compagnie pour porter la valeur de ses int6rits
A $80,000.00.

Le mime jour, dans un document r6dig6 par
le d6fendeur Majic, Culina a d6clar6 qu'il d6tenait
en fiducie pour les b6n6ficiaires Joseph Culina et
Mike Maich les 200 actions ordinaires qu'il avait
achet6es en vertu de la convention ci-dessus
reproduite au complet.

Les documents ont 6t6 sign6s en m~me temps;
I'appelant a dilment pay6 la somme de $40,000,
que le d6fendeur Majic a partagde avec l'intim6.
Le d6fendeur Majic et l'intim6 ont par la suite
exploit6 la compagnie, csans m8me tenter de le
faire honntement2, comme I'a conclu le savant
juge de premiere instance. Le d6fendeur Majic a
certainement d6tourn6 une grande partie des fonds
de la compagnie A son propre usage; d'aprbs une
estimation prudente que le savant juge de premiere
instance a faite en se fondant sur la preuve plut6t
sommaire pr6sent6e au procks, ce d6tournement
s'616ve A $291,000 au moins.

Il semble que la compagnie n'ait pas 6t6 la
seule victime de la mauvaise conduite de Majic.
Par la suite, ce dernier a 6 accus6 de fraude,
d6clar6 coupable et condamn6 h 1'emprisonne-
ment; il a en outre 6t6 radi6 de la Law Society of
Upper Canada.
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The learned trial judge also found that the re-
spondent Giuliani was himself a party to various
transactions whereby the funds of the company
were depleted.

The appellant continued as an articled law
student for some time and then, upon becoming
a solicitor, was employed by Majic and paid a
salary. In June 1960, to use the appellant's words
as taken from his examination for discovery, he
"became associated with the firm of Majic, Pilo,
Harry and Culina". The appellant did not give
evidence at the trial but portions of his examina-
tion for discovery were read in by counsel for
the respondent. Counsel for the appellant also
read in at trial considerable portions of the ex-
amination for discovery of the defendant Majic
and later called the defendant Majic as a witness.

The defendant Majic, in his evidence at trial,
further explained the basis on which this firm
operated. I quote:

A. Well, as far as our relationship was concerned,
when I was with Mr. Murphy we were on a
50-50 basis, then when Mr. Pilo came into the
firm then we worked out another arrangement
whereby we would determine the expenses
each month, then we would determine the
amount of fees brought in by each during the
month and then we would pay the expenses
on a proportionate basis and the difference
would belong to each member of that firm.

The appellant, in his examination for discovery,
admitted that it was announced that he had be-
come "a member of the association of Majic,
Pilo & Harry" and identified an item marked as
an exhibit which came from the Sault Daily Star
dated June 6, 1960, which read: Majic, Pilo &
Harry, Barristers and Solicitors, Wish to announce
that John Joseph Culina has been admitted to
partnership and that the firm will henceforth be
known as Majic, Pilo, Harry & Culina, 112 March
St., Sault Ste. Marie, Ontario."

It was the contention of counsel for the appel-
lant in this regard that in such a situation the
appellant Culina could not, in so far as the re-
spondent Giuliani is concerned, be found to be a
partner of the defendant Majic and that they
were merely solicitors sharing office space and
expenses. Certainly, as counsel for the appellant

Le savant juge de premibre instance a 6gale-
ment conclu que 1'intim6 Giuliani avait lui-meme
pris part A diverses op6rations qui avaient 6puis6
les fonds de la compagnie.

L'appelant a continu6 son stage d'6tudiant en
droit durant quelque temps; lorsqu'il est devenu
avocat, Majic l'a engag6 et lui a pay6 un salaire.
En juin 1960, I'appelant is'est associ6 h l'6tude
Majic, Pilo, Harry et Culina>, comme il 1'a d6-
clar6 h l'interrogatoire pr6alable. Il n'a pas tdmoi-
gn6 en premibre instance mais 1'avocat de l'intimb
a produit certaines parties de son interrogatoire
pr6alable. L'avocat de 1'appelant a 6galement pro-
duit au proces, une grande partie de l'interroga-
toire pr6alable du d6fendeur Majic qu'il a plus
tard cit6 comme t6moin.

Lorsqu'il a tdmoign6 en premibre instance, le
d6fendeur Majic a fourni des explications suppl6-
mentaires sur la fagon dont cette 6tude fonction-
nait. Je les cite:

[TRADUCTION] R. En ce qui concerne nos rela-
tions, lorsque j'6tais avec M. Murphy, c'6tait
h parts 6gales; puis, lorsque M. Pilo est arriv6,
nous avons convenu d'un autre arrangement,
selon lequel nous devions d6terminer mensuelle-
ment, les d6penses, puis la somme des hono-
raires touch6s par chacun de nous au cours
du mois; nous devions alors payer les d6penses
au pro rata, la diff6rence revenant A chaque
membre de l'6tude.

Dans son interrogatoire pr6alable, I'appelant a
admis qu'il avait 6t6 annonc6 qu'il 6tait devenu
cmembre de l'association Majic, Pilo et Harry>*;
il a identifi6 un article marque comme piece,
provenant du Sault Daily Star et dat6 du 6 juin
1960, qui se lit ainsi: [TRADUCTION] Majic, Pilo
et Harry, avocats, annoncent que John Joseph
Culina s'est associ6 A eux et que l'6tude sera
dor6navant connue sous le nom de Majic, Pilo,
Harry et Culina, 112 rue March, Sault-Sainte-
Marie, Ontario.>o

A cet 6gard, I'avocat de l'appelant a soutenu
que dans pareilles circonstances, on ne pouvait
dire, en ce qui concerne l'intim6 Giuliani, que
l'appelant Culina 6tait associ6 du d6fendeur Majic,
et qu'il s'agissait simplement d'avocats parta-
geant leurs locaux et leurs frais. II est vrai, comme
en a convenu l'avocat de 1'appelant, que pour
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admitted, so far as anyone else was concerned,
there was an ostensible partnership sufficient to
bind any one of the partners as against third
parties without knowledge but as between them-
selves there was not, he submitted, in legal result,
a partnership. Counsel for the appellant further
submitted that the respondent Giuliani knew the
whole situation. The defendant Majic had testified
to this fact and the learned trial judge specifically
accepts the evidence of the defendant Majic as
against the respondent Giuliani and specifically
found against the credibility of the respondent
Giuliani. Both Donohue J. and the Court of
Appeal for Ontario have found as a fact that the
appellant was a partner of the defendant Majic
and I am of the opinion that the appellant cannot
succeed in persuading this Court to reverse such
concurrent findings.

In addition to the circumstances described
above, there are other very telling pieces of evi-
dence. The so-called firm kept only one trust
account and money was paid into the trust
account by the various associates and paid out by
the various associates all of whom seem to have
had check signing authority. Secondly, one Wil-
mott instituted an action against the defendant
Majic and the respondent Giuliani and the latter
took third party proceedings against the partner-
ship of Majic, Pilo, Harry and Culina. The said
partnership defended the third party proceedings
and was successful at trial. In the Court of
Appeal, the third party proceedings were success-
ful and judgment went in favour of the respondent
Giuliani against the partnership so named, so that
as against the defendant Majic's evidence the re-
spondent Giuliani knew the arrangement and
thought that it did not constitute a partnership
there is the fact that he claimed against that par-
nership as such, that it defended as a partnership
and that judgment went against it as a partner-
ship. Again, one Longarini issued a writ against
the firm of Majic, Pilo, Harry and Culina. In the
statement of claim in that action, it was alleged:

The defendants all reside in the City of Sault Ste.
Marie and at various material times were carrying
on the practice of law in partnership in the said
city under the firm name of Majic, Pilo & Harry,

toute autre personne, ils 6taient associ6s de fa-
gon suffisamment ostensible pour que chacun
d'eux soit oblig6 envers des tiers non inform6s,
mais en ce qui concerne les associ6s eux-mimes,
a-t-il soutenu, il n'y avait aucune soci6t6 16gale.
L'avocat de l'appelant a de plus soutenu que
l'intim6 Giuliani 6tait parfaitement au courant de
la situation. Le d6fendeur Majic avait affirm6 qu'il
en 6tait ainsi et le savant juge de premibre instance
a accept6 express6ment le t6moignage du d6fen-
deur Majic plut6t que celui de l'intim6 Giuliani
et express6ment conclu A 1'encontre de la cr6di-
bilit6 de l'intim6 Giuliani. Le Juge Donohue et la
Cour d'Appel de l'Ontario ont tous deux conclu
que 1'appelant 6tait effectivement associ6 au d6-
fendeur Majic; je crois que 1'appelant ne peut
r6ussir A persuader cette Cour d'infirmer de telles
conclusions concordantes.

En plus des circonstances ci-dessus d6crites,
d'autres 616ments de preuve en disent long. La soi-
disant 6tude n'avait qu'un compte en fiducie; les
divers associ6s d6posaient de l'argent dans ce
compte en fiducie et en retiraient, chacun d'eux
semblant avoir t autoris6 A tirer des chbques.
En deuxibme lieu, un d6nommb Wilmott a intent6
une action contre le d6fendeur Majic et l'intim6
Giuliani; ce dernier a engag6 des proc6dures de
mise en cause contre la soci6t6 Majic, Pilo, Harry
et Culina. Ladite soci6t6 a contest6 avec succhs les
proc6dures de mise en cause en premi~re instance.
En Cour d'appel, les proc6dures de mise en cause
ont 6t6 accueillies et le jugement a 6t rendu en
faveur de l'intim6 Giuliani et contre la soci6td
ainsi appel6e, de sorte que mame si, d'aprbs le
t6moignage du d6fendeur Majic, 1'intim6 Giuliani
6tait au courant de cet arrangement et croyait que
cela ne constituait pas une socit6, il demeure
que ce dernier a fait une r6clamation contre la
soci6t6 en tant que telle, que celle-ci a contest6
en qualit6 de soci6t6 et que le jugement a t
rendu contre la socit6 comme telle. Une d6-
nomm6e Longarini a 6galement lanc6 un bref
contre l'tude Majic, Pilo, Harry et Culina. Dans
la d6claration relative h cette action, il est all6gu6
ce qui suit:
[TRADUCTION] Les d6fendeurs r6sident tous h Sault-
Sainte-Marie; aux diverses 6poques qui nous int6-
ressent, ils pratiquaient le droit en soci6t6 dans la-
dite ville sous les raisons sociales Majic, Pilo et
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Majic, Pilo, Harry & Culina, Majic, Pilo & Culina
and Majic & Pilo. After Culina resigned, Pilo con-
tinued on.

The appellant John Culina admitted in his de-
fence that paragraph in the statement of claim
and further alleged in his statement of defence:

The defendant John Culina asserts he was a mem-
ber of the firm of Majic, Pilo, Harry & Culina and
the firm of Majic, Pilo & Culina from the 1st of
June, 1960 until the 16th day of September, 1961
and further asserts that any moneys which have
been received by either of the said firms from
Giovanni Lucente and Marie Lucente during said
period was paid by the said firm to the plaintiff
herein, namely Beatrice Longarini.

Again a definite admission of a full partnership
between the various so-called associates.

I have come to the conclusion, therefore, that
the appellant Culina fails in his submission to this
Court that in so far as the respondent Giuliani
was concerned Culina was not a partner of the
defendant Majic and that, on the other hand, his
claim against the respondent Giuliani must be
considered in the light of his position as such

partner.
It would seem that the appellant not only acted

as a solicitor in the partnership but that he took
an active part in the operation of the company
Northern Heights (Sault) Limited and that that
course commenced even before he became "as-
sociated" in June of 1960. Majic in his evidence
at trial recounted that the company had what he
described as "an income tax problem" and that
he had agreed with the income tax authorities to
pledge with the department two agreements for
purchase which purchasers had made with the
company and that the respondent Giuliani refused
to execute such assignments. The respondent Giu-
liani suggested that Majic should have the appel-
lant execute the assignments and upon Majic
pointing out that the appellant was only a director,
the respondent replied "well, make him
President", and that as a result a special meeting
of shareholders was called on March 18, 1960,
the resignation of the respondent as a director was
accepted and Mrs. Claribel Biggings was elected
a director in his place instead, one share being
transferred to her by Majic.

Harry, Majic, Pilo, Harry et Culina, Majic, Pilo et
Culina et Majic et Pilo. Apris la d6mission de Culina,
Pilo est rest6.

Dans sa d6fense, I'appelant John Culina a
admis ce paragraphe de la d6claration; il a en
outre all6gu6 ce qui suit:

[TRADUCTION] Le d6fendeur John Culina affirme
qu'il a 6t6 membre de l'6tude Majic, Pilo, Harry et
Culina et de l'6tude Majic, Pilo et Culina du 1" juin
1960 au 16 septembre 1961; il affirme de plus que
toute somme reque de Giovanni Lucente et de Marie
Lucente par l'une ou l'autre desdites 6tudes au cours
de ladite p6riode a 6t6 pay6e par ladite 6tude A la
demanderesse, soit Batrice Longarini.

Ici encore, on admet clairement que les divers
soi-disant associds formaient une soci6t6.

Par cons6quent, je conclus que l'appelant Cu-
lina n'a pas r6ussi A 6tablir devant cette Cour
qu'en ce qui concerne l'intim6 Giuliani, Culina
n'6tait pas associ6 au d6fendeur Majic et que,
d'autre part, sa r6clamation contre l'intim6 Giu-
liani doit 6tre consid6rde eu 6gard A sa situation
d'associd.

Il semble que l'appelant ait non seulement agi
en qualit6 d'avocat au sein de la soci6td, mais
qu'il ait pris activement part A l'exploitation de la
compagnie Northern Heights (Sault) Limited et
ce, mime avant de devenir <<associ6> en juin 1960.
En t6moignant au procks, Majic a dit que la
compagnie avait ce qu'il a appel6 <un probl~me
d'imp6t sur le revenue, qu'il avait convenu avec
les fonctionnaires du Minist~re int6ress6 de don-
ner en garantie deux conventions en vue d'acheter
que des acheteurs avaient conclues avec la com-
pagnie, mais que l'intim6 Giuliani avait refus6 de
signer les actes de cession. L'intim6 Giuliani a
propos6 h Majic de faire signer les actes de
cession par l'appelant. Lorsque Majic a signal6
que l'appelant n'6tait qu'un administrateur, I'intim6
a r6pondu: <Eh bien, nommez-le pr6sident>. Une
assembl6e sp6ciale des actionnaires a donc 6t6
convoquie le 18 mars 1960, la d6mission de l'in-
tim6 de son poste d'administrateur a 6t6 accept6e
et Mm Claribel Biggins a 6 6lue administrateur
A sa place, Majic lui ayant transf6r6 une action.
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The appellant Culina acted as chairman of that
meeting and it would appear that he was con-
sidered the president of the company although no
minutes of shareholders or directors evidencing
the appellant's election to such office appear in
the material.

Exhibit 6 is a list of conveyances and mortgages
made by the company between June 8, 1958, and
June 19, 1962. It shows that from June 8, 1958,
to February 4, 1960, a very large number of such
conveyances and mortgages were executed by the
respondent Giuliani and the defendant Majic but
that commencing on April 25, 1960, and running
through to May 23, 1961, another very large
number of conveyances or mortgages were execut-
ed by the appellant and by the defendant Majic
although five of them seem to have been executed
by the defendant Majic alone, and after May 23,
1961, a comparatively small number of docu-
ments were executed by the defendant Majic
alone.

In his evidence, Majic testified:

Q. What connection did Mr. Culina have while
he was president, what was the relationship
between you and him in the execution of the
company's business?

A. Well, as far as Culina is concerned I was the
one that was looking after the affairs of the
company and Mr. Giuliani and myself con-
tinually together doing it, you see. Mr. Culina
was aware of the fact that we were working
and after he became a signing officer I would
either say, "Well, John, sign", or I'd have one
of the girls ask John to sign.

The appellant, in his examination for discovery,
testified that with regard to the sales which took
place the defendant Majic acted as solicitor for
the vendor and that he, Culina, did not know
where the proceeds went. He testified that most of
the time the defendant Majic came to his office
and just said "sign this document" and then at-
tended on the closing of the transaction. There
was, however, produced at trial, as an exhibit, a
conveyance dated May 19, 1961, from the com-
pany to Margaret E. Reid and the appellant exe-
cuted the affidavit of land transfer tax attached
to that document.

L'appelant Culina pr6sidait cette assembl6e et
il semble qu'il ait 6t6 tenu pour pr6sident de la
compagnie, bien qu'aucun procks-verbal des ac-
tionnaires ou des administrateurs t6moignant de
son 6lection A ce poste n'apparaisse au dossier.

La piice 6 est une liste des transports et hypo-
thbques effectuds par la compagnie entre le 8
juin 1958 et le 19 juin 1962. Cette piece montre
que du 8 juin 1958 au 4 f6vrier 1960 un trbs
grand nombre d'actes de transports et d'hypo-
thbques ont 6t6 sign6s par 1'intim6 Giuliani et
par le d6fendeur Majic mais qu'd compter du 25
avril 1960 et jusqu'au 23 mai 1961, un trbs grand
nombre ont 6t6 sign6s par 1'appelant et par le
d6fendeur Majic, bien que cinq d'entre eux sem-
blent avoir 6t6 sign6s uniquement par le d6fendeur
Majic; apris le 23 mai 1961, un nombre compa-
rativement peu important de documents oat 6t6
sign6s uniquement par le d6fendeur Majic.

Dans son t6moignage, Majic a d6clar6 ce qui
suit:

[TRADUCTION] Q. Quels rapports M. Culina avait-
il lorsqu'il 6tait pr6sident, quelles relations
avait-il avec vous dans l'expidition des affaires
de la compagnie?

R. En ce qui concerne Culina, j'6tais responsable
des affaires de la compagnie, et toujours de
concert avec M. Giuliani. M. Culina savait
que nous travaillions; lorsqu'il a &6t autoris6
A signer, je lui disais: aSigne, Johnv, ou encore
je chargeais l'une des employees de lui de-
mander sa signature.

Lors de son interrogatoire prialable, l'appe-
lant a timoign6 qu'en ce qui concerne les ventes
qui ont eu lieu, le d6fendeur Majic repr6sentait le
vendeur en qualit6 d'avocat et que lui, Culina,
ignorait oii allaient les produits des ventes. II a
t6moign6 que la plupart du temps le d6fendeur
Majic se rendait A son bureau, disait simplement:
<Signez ce document> et se chargeait de la con-
clusion du march6. Toutefois, un acte dat6 du
19 mai 1961, dans lequel la compagnie effectuait
un transfert en faveur de Margaret E. Reid, a 6t6
produit comme pi~ce au procks; c'est l'appelant
qui a sign6 l'affidavit relatif A la taxe de transport
du bien-fonds annex6 A ce document.

[1972] R.C.S. 351



352 CULINA V. GIULIANI Spence J. [1972] S.C.R.

I, therefore, am of the opinion, with respect,
that when Aylesworth J.A. said, in his reasons in
the Court of Appeal:

The law practice in which the plaintiff and Majic
were partners was so interwoven with the affairs of
the particular company (and it is the company's
affairs that are really the subject-matter of this
action) that the fraud of Majic with respect to that
company (a client of the law firm) was the fraud
vicariously of the plaintiff Culina.
he was justified in so finding.

I am further of the opinion that this case must
be decided on the basis that the appellant, in his
personal capacity, both vicariously as a partner in
the firm of Majic, Pilo, Harry and Culina and
through his own actions, was involved in the fraud
upon the company. It was upon this basis that the
Court of Appeal for Ontario, relying on Gibson
v. Winter', refused the plaintiff (here appellant)
relief. There Denman C.J. said:

The plaintiff, though he sues as a trustee of
another, must, in a Court of Law, be treated in all
respects as the party in the cause: if there is a
defence against him, there is a defence against the
cestui que trust who uses his name; and the plaintiff
cannot be permitted to say for the benefit of another
that his own act is void, which he cannot say for
the benefit of himself.

It is true that authority was cited in Evans v.
Edmonds2, but I have only found it adopted in
one case thereafter, that being Hinchclife v. Baird
and Botterell', a decision of the Court of Appeal
for Manitoba. There, reasons for judgment were
given by Perdue C.J.M. and Fullerton J.A., Cam-
eron and Dennistoun JJ.A. merely concurring in
dismissing the appeal. At pp. 169-170, Fullerton
J.A. said:

As against the plaintiff personally, as has already
been pointed out, the findings of the trial Judge
that he had ratified the transfers from his cash grain

1 (1833), 5 B. & Ad. 96, 110 E.R. 728.
2 (1853), 13 C.B. 777, 138 E.R. 1407.
8 [1920] 3 W.W.R. 159.

Par cons6quent, je dois dire respectueusement
que je suis d'avis que le Juge d'appel Aylesworth
6tait fond6 A tirer la conclusion suivante, dans les
motifs qu'il a rendus en Cour d'appel:

[TRADUCTION] L'6tude dans laquelle le demandeur
et Majic 6taient associ6s 6tait tellement li6e aux
affaires de la compagnie en question (et ce sont les
affaires de la compagnie qui font en r6alit6 l'objet
de la pr6sente action) que la fraude commise par
Majic A l'6gard de cette compagnie (cliente de l'6tude)
est indirectement celle du demandeur Culina.

De plus, je suis d'avis que cette affaire doit 8tre
d6cid6e en tenant compte du fait que l'appelant,
indirectement en qualit6 d'associ6 de l'6tude
Majic, Pilo, Harry et Culina et par ses propres
actes, 6tait personnellement impliqu6 dans la
fraude commise A 1'6gard de la compagnie. C'est
pour cette raison que la Cour d'appel de l'Onta-
rio, s'appuyant sur Gibson v. Winter', a refus6
d'accorder un redressement au demandeur (appe-
lant en cette Cour). Dans cette cause, le Juge en
chef Denman a dit:

[TRADUCTION) M~me s'il poursuit en qualit6 de fi-
duciaire, dans une cour de justice, le demandeur
doit 8tre A tous les 6gards consid6r6 comme la partie
en cause: s'il existe une d6fense contre lui, il en
existe une contre le cestui que trust qui utilise son
nom; on ne peut pas permettre au demandeur de dire
pour le compte d'autrui que son propre acte est nul,
s'il ne peut pas le dire pour son compte A lui.

Il est vrai que cet arrt a 6t6 cit6 dans Evans
v. EdmondS2, mais je ne l'ai trouv6 adopt6 que
dans une autre cause par la suite, soit Hinchcliffe
v. Baird and BotterellP, une d6cision de la Cour
d'appel du Manitoba. Dans cette cause-l, les
motifs de jugement ont 6t6 rendus par le Juge en
chef Perdue et par le Juge d'appel Fullerton, les
Juges d'appel Cameron et Dennistoun souscrivant
simplement au rejet de 1'appel. Aux pp. 169-170,
le Juge d'appel Fullerton a dit:
[TRADUCTION] Comme il a d6ji 6t6 signal6, en ce
qui concerne le demandeur lui-mime, la conclusion
du juge de preminre instance qu'il avait ratifi6 les

1 (1833), 5 B. & Ad. 96, 110 E.R. 728.
* (1853), 13 C.B. 777, 138 E.R. 1407.
* [1920] 3 W.W.R. 159.
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account to his "futures" account is conclusive. Can
he then maintain this action as a trustee?

Gibson v. Winter, 5 B. & Ad. 96, 2 N. & M. 737,
appears to be directly in point. The headnote to
that case reads as follows:

A trustee suing as a plaintiff in a Court of Law,
must be treated in all respects as a party to the
cause, and any defence against him is a defence
in that action against the cestui que trust, who uses
his name; and therefore, where a broker, in whose
name a policy of insurance under seal was ef-
fected, brought covenant, and the defendants
pleaded payment to the plaintiff according to the
tenor and effect of the policy, and the proof was,
that after the loss happened, the assurers paid the
amount to the broker by allowing him credit for
premiums due from him to them, it was held,
that although that was no payment as between
the assured and assurers, it was a good payment
as between the plaintiff on the record and the
defendants; and therefore an answer to the action.

Contrary to the view expressed by counsel for
the appellant in this case, I am of the opinion
that Fullerton J.A.'s adoption of the principle in
Gibson v. Winter was part of his ratio decidendi
but I cannot say that it was the judgment of the
Court. It was the view of Fullerton J.A. that the
principles of equity work no different result but
I find that opinion not shared by others. In
De Pothonier v. De Mattos4 , Lord Campbell C.J.
said at p. 583:

Gibson v. Winter was no doubt a correct decision as
the law then stood; we could then look only at the
parties on the record, though we had, even then, an
equitable jurisdiction, in the exercise of which we
could set aside a plea upon grounds which would
induce a Court of equity to do so. Here the replica-
tions are clearly within the statute: they deny that
the nominal plaintiff had any right to release, inas-
much as, at that time, he had no interest, and is,
in consequence, not the real plaintiff when the action
was brought.

Coleridge and Erle JJ. concurred.

* (1858), 120 E.R. 581.
94390-5

transferts de son compte de grains au comptant A son
compte des contrats de grain ch terme> est con-
cluante. Peut-il, dans ce cas, soutenir cette action
en qualit6 de fiduciaire?

Gibson v. Winter, 5 B. & Ad. 96, 2 N. & M. 737,
parait porter directement sur cette question. Le r6-
sum6 de cette cause se lit ainsi:

Le fiduciaire qui poursuit en qualit6 de demandeur
dans une cour de justice doit A tous les 6gards 8tre
consid6r6 comme une partie en cause; toute d6fense
A son encontre est recevable, dans cette action, A
l'encontre du cestui que trust qui utilise son nom;
par cons6quent, lorsqu'un courtier au nom duquel
une police d'assurance scellie est souscrite, intente
une action, que les d6fendeurs plaident que le deman-
deur a 6t6 pay6 en conformit6 de la teneur et de
l'effet de la police et qu'il est prouv6 qu'une fois la
perte survenue, les assureurs ont pay6 le courtier
en lui accordant un cr6dit pour les primes qu'il leur
devait, il est d6cid6 que bien que cela ne constitue
pas un paiement en ce qui concerne I'assur6 et les
assureurs, il s'agit d'un paiement valable en ce qui
concerne le demandeur au dossier et les d6fendeurs;
par consdquent, c'est un moyen valable A l'encontre
de l'action.

Contrairement A l'opinion exprimde par l'avo-
cat de l'appelant en I'espice, je suis d'avis que le
Juge d'appel Fullerton a adopt6 le principe 6nonc6
dans Gibson v. Winter A titre de ratio decidendi,
mais il m'est impossible de dire que c'est 1A le
jugement de la cour. Le Juge d'appel Fullerton
6tait d'avis que les principes d'equity aboutissent
au m8me r6sultat, mais je note que d'autres ne
partagent pas cette opinion. Dans De Pothonier
v. De Mattos4 , le Juge en chef, Lord Campbell,
dit, p. 583:

[TRADUCTION] L'arr8t Gibson v. Winter est sans
aucun doute bien fond6, compte tenu du droit en
vigueur A ce moment-A; nous ne pouvions alors
consid6rer que les parties au dossier, bien que, mime
A ce moment-lA, nous ayons eu comp6tence en equity,
ce qui nous permettait de rejeter un moyen pour
des motifs qui auraient port6 une cour d'equity A le
faire. Dans ce cas-ci, les r6pliques sont clairement
dans les limites de la loi: on nie au demandeur en
nom tout droit de donner quittance, car A ce moment-
lI il n'avait aucun droit et, par cons6quent, n'6tait
pas le demandeur reel lorsque f'action a 6t6 intent6e.
Les Juges Coleridge et Erle ont souscrit A cet
avis.

* (1858), 120 E.R. 581.
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In Bowstead on Agency, in the 13th ed., at
p. 421, the learned author states:

As regards set-offs and defences available against
the agent personally, these must obviously be avail-
able where the agent sues on his own collateral
contract; but when he sues on the contract which
he has negotiated for his principal, his right being
subordinate to that of his principal and the action
being brought for the benefit of his principal, such
set-offs and defences should not in principle be avail-
able (unless the principal is undisclosed, in which
case the contract is primarily that of the agent).
There is, however, a general statement of Lord Den-
man C.J. in Gibson v. Winter to the contrary. But
the case could be regarded as a case of undisclosed
principal: and it relates to marine insurance, where
a broker deals personally with the underwriter. This
usage does not bind the principal unless he was
aware of it, but it does bind the broker, and the
principal apparently sued in the name of the broker.

It should be noted in the present case that the
defendant Majic and the respondent Giuliani
knew full well the source of the funds which the
appellant was using to purchase the shares in the
company and indeed the defendant Majic had
drafted on the same day the agreement between
him and the respondent Giuliani, on the one part,
and the appellant, on the other, for the purchase
of the shares, and also the document in which
the appellant declares his trust.

There seems to be much more authority in the
United States. Scott on Trusts, 3rd ed., vol. IV,
at p. 2517, says:

Where the release is given by the trustee in breach
of trust and the obligor is not in the position of a
bona fide purchaser, either because he gives no value
for the release or because he has notice that the
trustee is committing a breach of trust in giving him
the release, the release at common law was effective
as a legal discharge of the obligation, but it would
be set aside by a court of equity.

I find the most interesting case in the United
States is Wetmore v. Porter5 , a decision of the
Court of Appeals of that State. There, Wetmore

6 (1883), 92 N.Y.R. 76.

Dans Bowstead on Agency, 130 6d., p. 421, le
savant auteur dit:

[TRADUCTION] Les compensations et d6fenses qui
peuvent 8tre opposbes t l'agent lui-mime peuvent
6videmment 8tre pr6sent6es lorsque l'agent poursuit
en vertu de son propre contrat accessoire; mais
lorsqu'il poursuit en vertu du contrat qu'il a n6goci6
pour le mandant, vu que son droit est subordonn6
A celui du mandant et que l'action est intent6e pour
le b6n6fice de ce dernier, en principe, pareilles com-
pensations et d6fenses ne devraient pas 8tre possibles
(A moins que le mandant ne soit pas connu, dans
lequel cas le contrat est en premier lieu celui de
l'agent). Toutefois, le Juge en chef, Lord Denman,
a formul6 une 6nonciation g6ndrale contraire, dans
Gibson v. Winter, mais on peut consid6rer que dans
cette cause-li le mandant n'6tait pas connu: c'est
une cause d'assurance maritime, oa le courtier a
trait6 personnellement avec l'assureur maritime. Cette
pratique ne lie pas le mandant, A moins qu'il n'ait
6t6 au courant, mais elle lie le courtier et le mandant
a apparemment poursuivi au nom du courtier.

En 1'espice, il est 6 noter que le d6fendeur
Majic et l'intim6 Giuliani savaient trbs bien d'oil
provenaient les fonds utilis6s par l'appelant pour
acheter les actions de la compagnie; de fait, le
m~me jour, le d6fendeur Majic a r6dig6 1'entente
que lui-meme et 1'intim6 Giuliani, d'une part, et
l'appelant, d'autre part, ont conclue pour l'achat
des actions, ainsi que le document ot l'appelant
d6clare l'existence de la fiducie.

Les textes sur ce sujet semblent beaucoup plus
nombreux aux ttats-Unis. Scott on Trusts, 3e 6d.,
vol. IV, p. 2517, dit:

[TRADUCTION] Lorsque la quittance est donn6e par
le fiduciaire en violation de la fiducie et que le d6bi-
teur n'est pas dans Ta situation d'un acqu6reur bona
fide, soit parce qu'il ne donne aucune contrepartie
valable pour la quittance, soit parce qu'il sait que le
fiduciaire viole la fiducie en lui donnant la quittance,
en common law, la quittance serait valide comme
lib6ration l6gale de l'obligation, mais elle serait re-
jet6e par une cour d'equity.

La cause am6ricaine la plus int6ressante, A
mon avis, est Wetmore v. Porter5 , une d6cision de
la Court of Appeals de cet ttat. Dans cette cause-

5 (1883), 92 N.Y.R. 76.
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was appointed an executor of an estate and as
such held possession of certain bonds. Wetmore
and Porter were carrying on a general brokerage
business and Wetmore delivered the bonds to
Porter, who knew they were trust funds, so that
they might be used as collateral security for a loan
by a bank to the firm of Porter and Wetmore.
Porter failed to redeliver the bonds when called
upon by Wetmore and Wetmore sued. Ruger,
Chief Judge, upon recital of these facts as having
been set out in the complaint, said at p. 80:

... perhaps the only question in the case is, whether
the pleader in relating many unncessary facts has
stated, not only a cause of action, but also a defense.

And at p. 82, said:

It is an alarming proposition to urge against the
legal title which a trustee has to trust funds that his
recovery of their possession may be defeated by a
wrong-doer, upon the allegation that the lawful
guardian of the funds colluded with him in obtaining
their possession. This action is sought to be main-
tained by the plaintiff solely in his representative
capacity as executor or trustee under the will of
Alpheus Fobes.

The contracts and engagements entered into by
him in his individual capacity are extraneous to the
power conferred upon him by the will of Alpheus
Fobes, and cannot be made the foundation of a
defense to such an action. The dual character main-
tained by an individual who is also engaged in the
administration of a trust involving the control and
custody of another's property is not only recognized
by numerous decisions in the courts, but has also
been the subject of frequent statutory enactments.

Further, at p. 85, he said:

The twin maxims "Ex dolo malo non oritur actio"
and "Ex turpi contractu actio non oritur" have no
application to the cause of action set up in the
complaint. It is not founded upon and does not grow
out of the illegal or unauthorized dealings between
the plaintiff and defendant, but such dealings are
invoked by one of the wrong-doers to defeat a party
who is asserting a legal right and who in this action
appears in a representative character alone. We see
no reason why a trustee who has been guilty even
of an intentional fault is not entitled to his locus

9439G-5i

1M, Wetmore avait 6t6 nomm6 ex6cuteur testamen-
taire et d6tenait certaines obligations en cette
qualit6. Wetmore et Porter exploitaient une entre-
prise de courtage g6ndral et Wetmore ddlivra les
obligations A Porter, qui savait qu'il s'agissait de
fonds d6tenus en fiducie, la maison Porter et
Wetmore voulant les utiliser comme garantie pour
emprunter de l'argent A une banque. Porter n'a
pas remis les obligations lorsque Wetmore les lui
a demand6es et Wetmore a intent6 une poursuite.
Le Juge en chef Ruger, dans 1'expos6 des faits,
tels qu'ils 6taient relat6s dans la plainte, a dit,
p. 80:
[TRADUCTION] .. . dans cette cause-ci, la seule ques-
tion est peut-8tre celle de savoir si, en rappelant de
nombreux faits inutiles, I'avocat a expos6 non seule-
ment une cause d'action mais 6galement une d6fense.

11 ajoute, p. 85:
[TRADUCTION] C'est un principe inqui6tant que celui
de soutenir A l'encontre du titre 16gal d'un fiduciaire
A des fonds d6tenus en fiducie, que I'auteur d'une
faute peut empacher ce fiduciaire de rentrer en
possession de ces fonds en all6guant que celui qui
avait 16galement la garde des fonds s'est entendu
avec lui pour en obtenir la possession. Le demandeur
cherche A soutenir cette action uniquement en sa
qualit6 d'ex6cuteur ou de fiduciaire en vertu du testa-
ment d'Alpheus Fobes.

Les contrats et engagements qu'il a conclus en
son propre nom sont 6trangers aux pouvoirs qui lui
sont conf6r6s dans le testament d'Alpheus Fobes; ils
ne peuvent done servir de d6fense dans une telle
action. Le double caractbre d'un particulier qui admi-
nistre 6galement une fiducie en vertu de laquelle il
a la direction et la garde de biens d'autrui a non
seulement 6t6 reconnu par les tribunaux dans de
nombreuses d6cisions, mais il a 6galement fait l'objet
h maintes reprises de dispositions 16gislatives.

II ajoute, p. 85:

[TRADUCTION] Les maximes jumelles <Ex dolo malo
non oritur actioD et <Ex turpi contractu actio non
oriturn ne s'appliquent pas h la cause d'action 6non-
c6e dans la plainte. Celle-ci n'est pas fond6e sur les
march6s ill6gaux et non autoris6s que le demandeur
a conclus avec le d6fendeur et n'en d6coule pas, mais
c'est 'un des auteurs de la faute. qui invoque ces
march6s pour empicher une partie de faire valoir
son droit 16gal, cette derni&re comparaissant dans la
prbsente action uniquement en sa qualit6 de repr6-
sentant. Nous ne voyons pas pourquoi le fiduciaire
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penitentiae and an opportunity to repair the wrong
which he may have committed.

I am of the opinion that the result arrived at
in the Court of Appeal for the State of New York
is one which should be adopted in this Court and
that a plaintiff suing in a capacity as a trustee is
entitled to recover on that basis despite the fact
that there may be a claim by the defendant against
him on a personal basis and therefore that Gibson
v. Winter, representing as I believe it does com-
mon law without regard for equitable remedies,
is not applicable.

In the present case, the appellant Culina acted
in the purchase of the shares and entering into
the agreement of March 13, 1958, as a trustee
and did so to the knowledge of both the defendant
Majic and the respondent Giuliani. Therefore,
despite the appellant's character as a partner of
the defendant Majic and so vicariously liable for
the defendant Majic's actions, and despite his
various actions in reference to the affairs of the
company as to which he acted as president for a
considerable time, albeit it would appear as the
mere tool of the defendant Majic, he should be
entitled to assert his rights as trustee.

The action is based upon the breaches of
contract by the two defendants to the action, the
present defendant Majic and the respondent Giu-
liani. It is submitted by counsel for the respondent
Giuliani that these two were not partners but at
the best had been co-adventurers who had turned
their adventure into a limited corporation and
they held shares in that limited company and
that therefore the learned trial judge was incorrect
when he said:

What then is the position of Giuliani who was
associated with Majic in the deal with the plaintiff?
I hold that Giuliani was a partner of Majic in the
transaction with the plaintiff and that Majic, having
misappropriated monies of the company, thereby
injuring the plaintiff, he, Giuliani, is liable to the
plaintiff.

Sections 2, 3, 12 and 13 of The Partnership Act,
R.S.O. 1960, c. 288, are applicable here.

In my view, whether or not a partnership
existed between the defendant Majic and the re-

qui a commis une faute m~me intentionnelle n'a pas
droit A son locus penitentiae et pourquoi on ne de-
vrait pas lui donner l'occasion de r6parer le tort qu'il
peut avoir commis.

Je suis d'avis que la conclusion laquelle a
abouti la Cour d'appel de 'Ittat de New York
devrait 8tre adopt6e en cette Cour et que le de-
mandeur qui poursuit en qualit6 de fiduciaire a le
droit d'obtenir r6paration A ce titre, mgme s'il se
peut que le d6fendeur ait une r6clamation contre
lui h titre personnel; par cons6quent, I'arr~t
Gibson v. Winter, repr6sentant, comme je le crois,
la common law ind6pendamment des recours en
equity, ne s'applique pas.

En 1'espice, l'appelant Culina a agi en qualit6
de fiduciaire lorsqu'il a achet6 les actions et con-
clu l'entente du 13 mars 1958, et ce A la connais-
sance A la fois du d6fendeur Majic et de 1'intim6
Giuliani. Par cons6quent, m8me s'il est associ6
au d6fendeur Majic et done indirectement respon-
sable des actes de ce dernier, et malgr6 les diver-
ses mesures qu'il a prises en ce qui concerne les
affaires de la compagnie dont il a longtemps 6t6
le president, bien que, semble-t-il, simplement
comme l'instrument du d6fendeur Majic, l'appe-
lant devrait pouvoir faire valoir ses droits en
qualit6 de fiduciaire.

L'action est fond6e sur les violations de contrat
des deux d6fendeurs h l'action, le pr6sent d6fen-
deur Majic et l'intim6 Giuliani. L'avocat de l'in-
tim6 Giuliani pr6tend que ces deux derniers
n'6taient pas associds, mais avaient tout au plus
une entreprise commune qu'ils avaient transfor-
m6e en compagnie h responsabilit6 limit6e dans
laquelle ils d6tenaient des actions et que le savant
juge de premiere instance a done fait erreur lors-
qu'il a dit:
[TRADUCTION] Quelle est done la situation de Giu-
liani, associ6 & Majic dans le march6 conclu avec le
demandeur? Je d6cide que Giuliani 6tait associ6 h
Majic dans l'affaire qu'ils ont conclue avec le deman-
deur et que puisque Majic a d6tourn6 les fonds de la
compagnie, l6sant ainsi le demandeur, lui, Giuliani,
est responsable envers le demandeur.

Les articles 2, 3, 12 et 13 du Partnership Act,
R.S.O. 1960. c. 288, s'appliquent . l'espbce.

A mon avis, la question de savoir si le d6fen-
deur Majic et l'intim6 Giuliani formaient une
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spondent Giuliani is irrelevant. The two were
joint covenantors in the agreement between the
appellant as purchaser and these two as vendors.
In that agreement, which I have quoted, they
made several covenants agreeing to sell 20 per
cent of 1,000 shares to the purchaser and that the
$40,000 which the appellant paid to the vendors
should be utilized to pay the sale price of the
property and that any agreements outstanding
against the property should not be assumed so
that the interest of the purchaser in the company
should not be affected in any way whatsoever.
Particularly, the vendors agreed in para. 7:

The vendors further agree that if on March 15,
1961, the purchaser has not received $80,000.00 in
dividends or if the said 20 per cent interest is not
valued at $80,000.00 then the vendors shall transfer
to the purchaser sufficient common shares in the said
Company from themselves to bring the value of the
purchaser up to $80,000.00.

The learned trial judge, as I have said, found:

I find that the defendants did not even make an
attempt to operate this company honestly. The
plaintiff got no kind of a run for the $40,000.00
put up by Joseph Culina and Mike Maich [the cestui
que trust].

Counsel for the appellant submits that where
there is a frustration of the whole contract by
failure to operate the company honestly then
action lies for a breach of the contract despite
the lack of proof of the breach of any special
clause. In Southern Foundries (1926), Ltd. v.
Shirlaw6 , Lord Atkin at p. 717 quoted Cockburn
C.J. in Stirling v. Maitland7 , at p. 852, and said:
I look on the law to be that, if a party enters into
an arrangement which can only take effect by the
continuance of a certain existing state of circum-
stances, there is an implied engagement on his part
that he shall do nothing of his own motion to put
an end to that state of circumstances, under which
alone the arrangement can be operative.

and continued:

That proposition in my opinion is well established
law. Personally I should not so much base the law

6 [1940] A.C. 701.
(1864), 5 B. & S. 840.

soci~t6 ou non n'est pas pertinente. Les deux se
sont engag6s conjointement dans 1'entente qu'ils
ont conclue en qualit6 de vendeurs avec 1'appe-
lant, I'acqu6reur. Dans cette entente, que j'ai
cit6e, ils ont fait plusieurs conventions; ils ont
convenu de vendre 20 pour cent de 1,000 actions
a 1'acqu6reur et que la somme de $40,000 vers6e
par I'appelant aux vendeurs servirait h payer la
propri6td achetde et qu'aucune obligation grevant
la propri6t6 ne serait assumbe, de sorte que les
int6rits de l'acqu6reur dans la compagnie ne
seraient modifi6s en aucune fagon. En particulier,
les vendeurs ont convenu, a la clause 7:
[TRADUCTION] Les vendeurs conviennent de plus
que si le 15 mars 1961, l'acheteur n'a pas regu
$80,000.00 en dividendes ou si lesdits int6rits de
20 pour cent ne valent pas $80,000.00, ils transf6re-
ront A l'acheteur suffisamment d'actions ordinaires
dans ladite compagnie pour porter la valeur de ses
intir8ts a $80,000.00.

Comme je 1'ai dit, le savant juge de premibre
instance a conclu ce qui suit:
[TRADUCTION] Je conclus que les d6fendeurs n'ont
meme pas tent6 d'exploiter cette compagnie honnate-
ment. Le demandeur est loin d'en avoir eu pour son
argent, en l'occurrence, la somme de $40,000 que
Joseph Culina et Mike Maich (les cestui que trust)
ont fournie.

L'avocat de 1'appelant soutient que lorsqu'il
y a impossibilit6 d'ex6cution a 1'6gard de l'ensem-
ble du contrat par suite du d6faut d'exploiter la
compagnie honnatement, il existe un droit d'action
pour violation de contrat m~me si aucune preuve
n'est faite de la violation d'une clause particulibre.
Dans Southern Foundries (1926), Ltd. v. Shir-
law", Lord Atkin, A la p. 717, cite le Juge en chef
Cockburn dans Stirling v. Maitland7', la p. 852:
[TRADUCTION] A mon avis, la rkgle est la suivante:
si une partie conclut un arrangement ne pouvant
prendre effet que si certaines circonstances conti-
nuent d'exister, if y a engagement tacite de sa part
qu'elle ne fera rien de son propre chef pour mettre
fin a cet 6tat de choses, sans lequel I'arrangement ne
pourrait etre en vigueur.

il ajoute:
[TRADUCTION] A mon avis, ce principe est bien 6tabli
en droit. Personnellement, je ne fonderais pas ce

* [1940] A.C. 701.
(1864), 5 B. & S. 840.
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on an implied term, as on a positive rule of the
law of contract that conduct of either promiser or
promisee which can be said to amount to himself
"of his own motion" bringing about the impossibility
of performance is in itself a breach.

Applying that principle, and I agree that it is a
well-established principle, to the present circum-
stances, the finding of fact made by the learned
trial judge and which would seem to be borne out
by the evidence, indicates that the conduct of the
two defendants, i.e., the defendant Majic and the
present respondent Giuliani, made impossible the
carrying out of the contract between the appellant
and them and therefore the appellant,. as I have
said, only as trustee, is entitled to damages.
Counsel at trial limited those damages to the
amount advanced, i.e., $40,000, and the learned
trial judge gave judgment for such amount. It is
objected that there had to be proof that the shares
in the company were, as a result of the machina-
tions of the two vendors, the defendant Majic and
the respondent Giuliani, worth nil. I would think
that that proposition had been most adequately
demonstrated by the evidence at trial.

The defendant Majic had stripped the company
of something well over $200,000 and the re-
spondent Giuliani had distributed various assets
of the company, particularly the lands, without
obtaining consideration for the company and had,
in addition, used the funds of the company to
support another corporation in which he was
interested. The Court may take judicial notice
that even on March 16, 1971, the High Court of
Justice in Ontario in Belgrand Investments Ltd.
v. Northern Heights (Sault) Ltd. et al.8, was deal-
ing with various aspects of the financing of the
development of these lands and it appeared from
the judgment in that action that Northern Heights
(Sault) Limited had been foreclosed of all interest
in the said lands. I am of the opinion that no
further proof of damages to the extent of $40,000
only is necessary.

I would, therefore, allow the appeal and give
judgment in favour of the plaintiff for the sum
of $40,000 with costs throughout. The judgment

principe tant sur une condition implicite que sur
une rkgle positive en matibre de contrats, selon la-
quelle le comportement, soit du promettant, soit de
celui a qui la promesse est faite, qui permet de dire
qu'un de ces derniers a, ade son propre chefs, provo-
qu6 l'impossibilit6 d'ex6cuter le contrat, est en soi
une violation.

Si j'applique ce principe aux circonstances actu-
elles, et je conviens qu'il s'agit d'un principe bien
6tabli, la conclusion de fait du savant juge de
premiere instance, qui semble 6tay6e par la
preuve, indique que le comportement des deux
d6fendeurs, c'est-A-dire le d6fendeur Majic et le
pr6sent intim Giuliani, a rendu impossible 1'ex&
cution du contrat qu'ils avaient conclu avec
l'appelant; par cons6quent, comme je l'ai dit, l'ap-
pelant a droit h des dommages-intbr8ts unique-
ment en qualit6 de fiduciaire. En premiere ins-
tance, l'avocat a limit6 le montant de ces
dommages-int6r8ts h la somme d'argent qui avait
6t6 avanc6e, soit $40,000 et le savant juge de
premibre instance a adjug6 ce montant. Il est
object6 qu'il devait 6tre 6tabli que les actions de
la compagnie ne valaient rien par suite des
machinations des deux vendeurs, le d6fendeur
Majic et I'intim6 Giuliani. Je crois que cela a 6t6
trbs bien d6montr6 en premibre instance.

Le d6fendeur Majic a d6pouill6 la compagnie
d'une somme bien sup~rieure A $200,000; l'intim6
Giuliani a distribu6 divers biens de la compagnie,
en particulier les biens-fonds, sans obtenir de
contrepartie pour la compagnie et a de plus utilis6
les fonds de la compagnie pour donner son appui
A une autre compagnie dans laquelle il d6tenait des
int6rits. La Cour peut prendre connaissance
d'office que m~me le 16 mars 1971, la Haute
Cour de justice de l'Ontario, dans Belgrand In-
vestments Ltd. v. Northern Heights (Sault) Ltd.
et al.8 , examinait divers aspects du financement de
la mise en valeur de ces biens-fonds; il ressort du
jugement rendu dans cette action que tous les
droits de Northern Heights (Sault) Limited dans
lesdits biens-fonds avaient 6t6 saisis. Je suis d'avis
qu'aucune autre preuve de dommages s'6levant au
montant de $40,000 seulement n'est requise.

Par cons6quent, je suis d'avis d'accueillir 1'appel
et d'adjuger au demandeur le montant de $40,000
avec d6pens en toutes les Cours. Le jugement de-

8 [1971] 2 O.R. 535, 18 D.L.R. (3d) 399.
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should be specifically limited to a judgment in
favour of the plaintiff as trustee in accordance
with the declaration of trust, between him as
trustee and Joseph Culina and Mike Maich as
beneficiaries, executed on March 13, 1958, and
filed as an exhibit in this action.

Appeal allowed with costs.

Solicitor for the plaintiff, appellant: Henry M.
Lang, Sault Ste. Marie.

Solicitors for the defendant, respondent: Fasken
& Calvin, Toronto.

Her Majesty the Queen Appellant;

and

George Smith Respondent.

1971: May 17, 18; 1971: October 5.

Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE APPELLATE DIVISION OF
THE SUPREME COURT OF ALBERTA

Constitutional law-Licence to operate extra-
provincial undertaking-Power of provincial trans-
port Board to impose terms and conditions-Practice
of Board different in respect of local undertakings-
Practice need not be identical-Motor Vehicle
Transport Act, 1953-54 (Can.), c. 59, s. 3(2)-
Public Service Vehicles Act, R.S.A. 1955, c. 265.

The respondent was convicted on two charges of
operating an extra-provincial undertaking contrary
to the operating authority certificate issued by the
Alberta Highway Traffic Board, and contrary to the
provisions of the Motor Vehicle Transport Act,
1953-54 (Can.), c. 59. The respondent's certificate
was restricted to certain food products, grains and
seeds and did not permit the transportation of
shrubs and trees, as was done in this case. The prac-
tice of the Board is to impose on extra-provincial
undertakings restrictions which are not imposed in
fact on local undertakings. A case was stated to the
Appellate Division, which allowed the appeal and

vrait sp6cifiquement se limiter a un jugement en
faveur du demandeur en qualit6 de fiduciaire con-
form6ment h la d6claration de fiducie, entre lui-
meme en qualit6 de fiduciaire, et Joseph Culina et
Mike Maich, en qualit6 de b6n6ficiaires, sign6e le
13 mars 1958 et produite comme pibce en cette
action.

Appel accueilli avec dd6pens.

Procureur du demandeur, appelant: Henry
M. Lang, Sault-Ste-Marie.

Procureurs du ddfendeur, intimi: Fasken
& Calvin, Toronto.

Sa Majest Ia Reine Appelante;

et

George Smith Intimd.

1971: les 17 et 18 mai; 1971: le 5 octobre.

Pr6sents: Le juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Droit constitutionnel-Permis d'exploiter une
entreprise extra-provinciale-Pouvoir d'une Com-
mission provinciale de transport d'imposer des con-
ditions-Fagon de procider de la Commission diffre
dans le cas d'une entreprise locale-Pas ndcessaire
que la fagon de procider soit identique-Loi sur le
transport par vdhicule h moteur, 1953-54 (Can.),
c. 59, art. 3(2)-Public Service Vehicles Act, R.S.A.
1955, c. 265.

L'intim6 a 6t6 d6clar6 coupable A l'6gard de deux
accusations d'avoir exploit6 une entreprise extra-
provinciale, en contravention du certificat d'autorisa-
tion d'exploiter d6livr6 par le Alberta Highway Traffic
Board, et en contravention des dispositions de la Loi
sur le transport par vihicule t moteur, 1953-54
(Can.), c. 59. Le certificat de l'intim6 se limitait A
certains produits alimentaires, aux c6r6ales et aux
grains et n'autorisait pas le transport d'arbustes et
d'arbres, ainsi qu'il a 6t6 fait dans ce cas-ci. La Com-
mission a Phabitude d'imposer aux entreprises extra-
provinciales des restrictions qu'elle n'impose pas en
fait aux entreprises locales. Un expos6 de cause a
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quashed the convictions. The Crown was granted
leave to appeal to this Court.

Held: The appeal should be allowed and the con-
victions restored.

The Motor Vehicle Transport Act, as a matter of
federal legislation, empowers the Board, when issu-
ing a licence to an extra-provincial undertaking, to
impose any terms and conditions which it has power
to impose in respect of a licence for a local under-
taking under the Public Service Vehicles Act, irre-
spective of whether or not it is in the practice of
imposing such terms and conditions in respect of
local undertakings. Section 3(2) of the federal Act
is to be construed as meaning that Parliament has
given the power to regulate extra-provincial under-
takings to provincially constituted boards, and, in
defining that power, has adopted, as its own legis-
lation, in each province to which the Act applies,
the legislation of that province as it may exist from
time to time. Its purpose was to define the powers of
the Board, when acting under the federal Act, as
being co-extensive with its powers under the pro-
vincial legislation. The provision was not intended
to limit those powers by requiring that the practice
of the Board, in the exercise of its powers, be identi-
cal under both statutes.

Coughlin v. Ontario Highway Transport Board,
[1968] S.C.R. 569, applied.

APPEAL from a judgment of the Appellate
Division of the Supreme Court of Alberta', quash-
ing the convictions of the respondent on charges
of operating an extra-provincial undertaking con-
trary to the operating authority certificate. Appeal
allowed.

B. A. Crane, for the appellant.

A. G. Macdonald, Q.C., for the respondent.

The judgment of the Court was delivered by

MARTLAND J.-This is an appeal from the
judgment of the Appellate Division of the Su-
preme Court of Alberta' pursuant to leave granted
by this Court.

1 [1971] 3 C.C.C. (2d) 162, 17 D.L.R. (3d) 590.

6t6 pr6sent6 h la Chambre d'appel, qui a accueiili
l'appel et annul6 les diclarations de culpabilit6. La
Couronne a obtenu l'autorisation d'appeler A cette
Cour.

Arrt: L'appel doit 6tre accueilli et les d6clara-
tions de culpabilit6 r6tablies.

La Loi sur les transport par v6hicule A moteur, h
titre de 16gislation f6d6rale, confbre la Commission,
lorsqu'elle d61ivre un permis A une entreprise extra-
provinciale, le pouvoir d'imposer toutes conditions
qu'elle a le pouvoir d'imposer 4 une entreprise locale
dans un permis d61ivr6 en vertu du Public Service
Vehicles Act, peu importe qu'elle ait ou non l'habi-
tude d'imposer pareilles conditions aux entreprises
locales. L'article 3(2) de la Loi f6d6rale doit tre
ainsi interpr6t6: le Parlement a accord6 le pouvoir
de r6glementer les entreprises extra-provinciales h
des commissions constitu6es par les provinces. En
d6finissant ce pouvoir, il a adopt6 comme s'il s'agis-
sait de sa propre loi, dans chaque province a
laquelle la Loi f6d6rale s'applique, la 16gislation de
cette province, telle que celle-ci peut exister de temps
a autre. L'objet de cet article est d'6tablir que les
pouvoirs de la Commission, lorsqu'elle agit en vertu
de la Loi f6d6rale, sont de m~me 6tendue que ceux
qu'elle exerce en vertu de la 16gislation provinciale.
On n'a pas voulu, par cette disposition, limiter ces
pouvoirs de la Commission en exigeant que lors-
qu'elle exerce ses pouvoirs, sa fagon de proc6der en
vertu des deux lois soit identique.

Arr8t suivi: Coughlin c. Ontario Highway Trans-
port Board, [1968] R.C.S. 569.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de l'Alberta', annulant les
d6clarations de culpabilit6 de l'intim6 a 1'6gard
d'accusations d'avoir exploit6 une entreprise ex-
tra-provinciale en contravention du certificat
d'autorisation d'exploitation. Appel accueilli.

B. A. Crane, pour l'appelante.

A. G. Macdonald, c.r., pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-Le pr6sent appel est
port6 & l'encontre d'un jugement de la Chambre
d'appel de la Cour supreme de l'Alberta' en
conformit6 d'une autorisation accord6e par cette
Cour.

1 [1971] 3 C.C.C. (2d) 162, 17 D.L.R. (3d) 590.
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The respondent is a resident of Manitoba who
operates a trucking business throughout the West-
ern Provinces and United States. On May 6, 1970,
a truck belonging to the respondent was hauling
shrubs and small trees from Yarrow, British Co-
lumbia, through Alberta en route to Saskatche-
wan. The truck was stopped near Canmore, Al-
berta, and the respondent was charged that

on the 6th day of May A.D., 1970 at or near Can-
more, in the Province of Alberta, being the owner
of a motor vehicle bearing licence number H00729
did unlawfully operate an extra provincial under-
taking contrary to the operating authority certificate
number 0620 issued by the Alberta Highway Traffic
Board contrary to the provisions of the Motor
Vehicle Transport Act of Canada.

A similar charge was laid with respect to an-
other vehicle stopped on May 7, 1970.

The relevant sections of The Motor Vehicle
Transport Act, 1953-54 (Can.), c. 59 (herein-
after referred to as "the Federal Act") are as
follows:

2. In this Act,
(b) "extra-provincial undertaking" means a work
or undertaking for the transport of passengers or
goods by motor vehicle, connecting a province
with any other or others of the provinces, or ex-
tending beyond the limits of a province;

(d) "law of the province" means a law of a prov-
ince or municipality not repugnant to or incon-
sistent with this Act;

(g) "local undertaking" means a work or under-
taking for the transport of passengers or goods by
motor vehicle, not being an extra-provincial un-
dertaking;
(h) "provincial transport board" means a board,
commission or other body or person having under
the law of a province authority to control or regu-
late the operation of a local undertaking.

3. (1) Where in any province a licence is by the
law of the province required for the operation of a
local undertaking, no person shall operate an extra-

L'intimb r6side au Manitoba et exploite une
entreprise de camionnage dans toutes les pro-
vinces de 1'Ouest et aux Etats-Unis. Le 6 mai
1970, un camion lui appartenant transportait des
arbustes et des petits arbres de Yarrow, en Co-
lombie-Britannique, A destination de la Saskat-
chewan, via 1'Alberta. Le camion a 6t6 arr8t6
pris de Canmore, en Alberta et I'accusation sui-
vante a t port6e contre l'intim6:

[TRADUCTION] le 6 mai 1970, A Canmore ou pris
de cet endroit, dans la province de l'Alberta, 6tant
propri6taire d'un v6hicule a moteur portant la plaque
d'immatriculation H00729, a ill6galement exploit6
une entreprise extra-provinciale, en contravention
du certificat d'autorisation d'exploiter 0620, d6livr6
par le Alberta Highway Traffic Board, et en contra-
vention des dispositions de la Loi sur le transport
par v6hicule h moteur du Canada.

Une accusation semblable a 6t6 port6e A l'6-
gard d'un autre v6hicule arrit6 le 7 mai 1970.

Les articles pertinents de la Loi sur le trans-
port par vihicule i moteur, 1953-54 (Can.), c.
59 (ci-aprbs appel6e (da Loi f6dfrale>) sont les
suivants:

2. Dans la pr6sente loi, I'expression
b) <entreprise extra-provinciales signifle un ou-
vrage ou une entreprise pour le transport de voya-
geurs ou de marchandises par v6hicule A moteur,
reliant une province A une autre ou i d'autres
provinces, ou s'6tendant au-delA des limites d'une
province;

d) aloi de la province: signifie une loi d'une
province ou municipalit6, non inconciliable ni in-
compatible avec la pr6sente loi;

g) <entreprise locales signifie un ouvrage ou une
entreprise pour le transport de voyageurs ou de
marchandises par v6hicule h moteur, qui n'est pas
une entreprise extra-provinciale;
h) acommission provinciale de transports signifie
une commission, un conseil, bureau ou office ou
autre corps ou personne ayant, en vertu de la loi
d'une province, le pouvoir de contr6ler ou de r6-
glementer l'exploitation d'une entreprise locale.

3. (1) Lorsque, dans une province, la loi de la
province exige un permis pour la mise en service
d'une entreprise locale, nulle personne ne doit y ex-
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provincial undertaking in that province unless he
holds a licence issued under the authority of this
Act.

(2) The provincial transport board in each prov-
ince may in its discretion issue a licence to a person
to operate an extra-provincial undertaking into or
through the province upon the like terms and con-
ditions and in the like manner as if the extra-provin-
cial undertaking operated in the province were a
local undertaking.

6. (1) Every person who violates any provisions
of this Act or who fails to comply with any order or
direction made by a provincial transport board under
the authority of this Act is guilty of an offence and
is liable on summary conviction to a fine of one
thousand dollars or to imprisonment for a term of
one year or to both fine and imprisonment.

The respondent's operating authority certificate
was issued on March 18, 1970, by the Highway
Traffic Board of Alberta (hereinafter referred to
as "the Board"), which is a provincial transport
board as defined by the Federal Act. The respon-
dent applied for an amendment to this certificate
with respect to fruits and vegetables and an
amended certificate was issued April 23, 1970.

The certificate was restricted to certain food
products, grains and seeds. It did not permit the
transportation of shrubs and trees. It was con-
ceded at the trial that if the restrictions on the cer-
tificate were valid the respondent was in breach
thereof.

The respondent holds a Public Service Vehicle
licence in and operates out of the Province of
Manitoba. The Manitoba licence is filed with the
Board. This licence prescribed certain routes and
conditions as authorized by the Highway Motor
Transport Board of Manitoba.

R. T. Lawson, Assistant Secretary of the Board,
gave evidence as to its practice. In order to obtain
an operating authority certificate to permit the car-
riage of goods through Alberta an extra-provincial
carrier must submit an application to the Board.
Thereupon the Board decides whether or not to

ploiter une entreprise extra-provinciale, sauf si elle
d6tient un permis d6livr6 sous l'autorit6 de la prbsente
loi.

(2) La commission provinciale de transport,
dans chaque province, peut, h sa discr6tion, d6livrer
A une personne un permis d'exploiter une entreprise
extra-provinciale en p~nitrant dans la province ou
en passant A travers celle-ci, aux mimes conditions
et de la meme manibre que si l'entreprise extra-pro-
vinciale y exploit6e 6tait une entreprise locale.

6. (1) Quiconque viole une disposition de la pr6-
sente loi ou omet de se conformer h un ordre ou A
une instruction donn6e par une commission provin-
ciale de transport sous I'autorit6 de la pr6sente loi,
est coupable d'une infraction et encourt, sur d6clara-
tion sommaire de culpabilit6, une amende de mille
dollars ou un emprisonnement d'un an, ou a la fois
l'amende et l'emprisonnement.

Le certificat d'autorisation d'exploiter a 6t6
d6livr6 & l'intim6 le 18 mars 1970 par le High-
way Traffic Board of Alberta (ci-aprbs appel6
<da commission ), lequel est une commission
provinciale de transport selon la d6finition de la
loi f6d6rale. L'intim6 a demand6 la modification
de son certificat relativement aux fruits et 16gu-
mes; un certificat modifi6 lui a 6t6 d6livr6 le 23
avril 1970.

Le certificat se limitait h certains produits ali-
mentaires, aux c6r6ales et aux graines. 11 n'au-
torisait pas le transport d'arbustes et d'arbres.
En premiere instance, il a t6 admis que si les
restrictions du certificat 6taient valides, l'intim6
avait viol6 ledit certificat.

L'intim6 d6tient un permis de v6hicule d'en-
treprise publique de la province du Manitoba,
oia se trouve le siege de son exploitation. Le
permis du Manitoba a 6t6 d6pos6 devant la com-
mission. Ce permis prescrivait certains parcours
et conditions autoris6s par le Highway Motor
Transport Board of Manitoba.

R. T. Lawson, secr6taire adjoint de la com-
mission, a t6moign6 sur la fagon dont celle-ci
proc6dait habituellement. Pour obtenir un certi-
ficat d'autorisation d'exploiter, afin de pouvoir
transporter des marchandises a travers 1'Alberta,
les voituriers extra-provinciaux doivent pr6senter
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grant the application in the light of public con-
venience and necessity. If the application is denied,
a public hearing can be requested.

In addition to the operating authority certificate,
an extra-provincial carrier is issued with a licence
plate and a registration certificate.

An Alberta trucker who operates a local under-
taking would be issued with a Public Service Ve-
hicle licence ("P.S.V.") for general commodities,
a Public Service Vehicle licence ("U.") for gen-
eral commodities hauled within a five-mile radius
of the place of registration, or a Public Service Ve-
hicle licence ("E") for uninsured commodities
such as sand and gravel. There are other cate-
gories of licences for vehicles engaged in the
carriage of passengers or in other commercial
undertakings.

An Alberta trucker who is engaged in hauling
commodities within Alberta is issued with a licence
plate and a registration certificate on which is
stamped a description of the commodities for
which he carries insurance. It is not the practice
of the Board to restrict licences issued to local
truckers who carry general commodities (which
class includes food-stuffs and shrubs and trees) as
to the particular commodities they may carry or
the routes to be followed. Such truckers are issued
with a licence that is restricted only by the descrip-
tion of the goods for which the trucker has pro-
duced proof of insurance. Such a Public Service
Vehicle licence is customarily issued in a routine
way at a licence counter after the local trucker
has paid a fee and submitted proof of insurance.
There is no hearing and no consideration of such
an application by the Board.

The respondent was convicted on each of the
charges. A case was stated to the Appellate Divi-
sion, which allowed the appeal and quashed the
convictions. From that judgment the appellant has
appealed to this Court.

une demande A la commission. Cette dernibre
d6cide alors si elle va accueillir la demande ou
non, compte tenu de la commodit6 et de la n6-
cessit6 publiques. Si la demande est rejet6e, une
audition publique peut 8tre sollicit6e.

En plus du certificat d'autorisation d'exploiter
une plaque et un certificat d'immatriculation sont
d6livr6s au voiturier extra-provincial.

Le camionneur de l'Alberta qui exploite une
entreprise locale regoit un permis de v6hicule
d'entreprise publique (eP.S.V.>) pour les mar-
chandises de caractbre g6ndral, un permis de v6-
hicule d'entreprise publique (<<U.>) pour les mar-
chandises de caractbre g6n6ral transporties dans
un rayon de cinq milles du lieu d'immatricula-
tion, un permis de v6hicule d'entreprise publique
(<E>) pour les marchandises qui ne sont pas
assur6es, par exemple le sable et le gravier. Il
existe d'autres cat6gories de permis pour les v6-
hicules destin6s au transport de voyageurs ou a
d'autres entreprises commerciales.

Le camionneur de 1'Alberta qui transporte des
marchandises dans les limites de cette province
regoit une plaque et un certificat d'immatricula-
tion sur lequel est imprimde au tampon une des-
cription des marchandises pour lesquelles il est
assur6. Habituellement, sur les permis d6livr6s
aux camionneurs locaux qui transportent des
marchandises de caractbre g6n6ral (cat6gorie
comprenant les denr6es alimentaires, les arbustes
et les arbres), la commission n'apporte aucune
restriction quant aux marchandises particulibres
qu'ils peuvent transporter ou au parcours qu'ils
doivent suivre. Ces camionneurs regoivent un
permis que seule restreint la description des mar-
chandises pour lesquelles ils ont produit un cer-
tificat d'assurance. D'habitude, le bureau des per-
mis d6livre ce permis de v6hicule d'entreprise pu-
blique sans autre formalit6 que le paiement d'un
droit et la pr6sentation d'un certificat d'assurance
par le camionneur local. La commission n'entend
pas ces demandes et ne les examine pas.

L'intim6 a 6t6 declar6 coupable A I'6gard des
deux accusations. Un expos6 de cause a 6t6 pr6-
sent6 h la Chambre d'appel, qui a accueilli l'ap-
pel et annul6 les d6clarations de culpabilit6. L'ap-
pelante interjette appel de ce jugement A cette
Cour.
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The judgment at trial was based upon the fol-
lowing grounds, as stated by the magistrate in
the case stated to the Appellate Division:

(a) that the Board had the power to limit the
authority to transport goods granted George Smith
for his extra-provincial undertaking;

(b) that the said Board also had the power to
limit in similar manner the authority of local un-
undertakings to transport goods;

(c) that:
"In my opinion it is not necessary to show that the
same or similar powers have been exercised in
relation to a local trucker. The same powers may
be exercised in relation to local or extra provincial
undertakings and there is no definite restriction on
its power to act."

and that:
"The important consideration is that the Board
has wide discretionary powers to regulate extra
provincial undertakings in the same manner as it
has wide discretionary powers to regulate local
undertakings but this does not mean that the
Board must exercise those powers in respect of
either undertaking at the same time and on the
same terms."

The reasons of the Appellate Division are sum-
marized in the following passage:

Thus, the Board in its provincial jurisdiction has
the power to make restrictions on a local under-
taking of the kind here under discussion. On the
facts given in evidence it has not exercised that juris-
diction beyond requiring proof of inland transporta-
tion insurance coverage for whatever commodities
a local undertaking may wish to transport. I am of
opinion that the Board exceeded its federal juris-
diction in imposing on Smith restrictions which are
not imposed in fact on local undertakings.

The issue is, therefore, whether, under s. 3(2)
of the Federal Act, a provincial transport board,
on the issue of a licence to a person to operate an
extra-provincial undertaking, has the power to im-
pose terms and conditions which, under provincial
legislation governing local undertakings, it has the
power to impose in respect of a licence for the

Le jugement de premibre instance se fonde
sur les motifs suivants, qu'a d'ailleurs 6nonc6s le
magistrat dans l'expos6 de cause h la Chambre
d'appel:

[TRADUCTION] (a) que la commission avait le
pouvoir de limiter l'autorisation qu'elle a accord6e
A George Smith de transporter des marchandises
pour son entreprise extra-provinciale;
(b) que ladite commission a 6galement le pouvoir
de limiter de fagon semblable l'autorisation qu'elle
accorde aux entreprises locales de transporter des
marchandises;
(c) que:
<A mon avis, il n'est pas n6cessaire de prouver
que les m8mes pouvoirs ou des pouvoirs sembla-
bles ont 6t6 exerc6s A l'6gard d'un camionneur
local. Les mimes pouvoirs peuvent etre exerc6s A
l'6gard des entreprises locales ou extra-provinciales
et aucune restriction pr6cise n'est imposee ' son
pouvoir d'agir.
et que:
<Ce qu'il importe de retenir, c'est que la commis-
sion posshde des pouvoirs discr6tionnaires 6tendus
en ce qui concerne la r6glementation des entre-
prises extra-provinciales, tout comme elle jouit de
pouvoirs discr6tionnaires 6tendus en ce qui con-
cerne les entreprises locales, mais cela ne veut pas
dire que dans chaque cas, elle doit exercer ces
pouvoirs a l'6gard des deux genres d'entreprises
en mime temps et aux m8mes conditions.

Les motifs de la Chambre d'appel sont r6su-
m6s dans le passage suivant:

[TRADUCTION] Ainsi, en vertu de sa comp6tence
provinciale, la commission peut imposer & une entre-
prise locale le genre de restrictions dont il est ques-
tion ici. D'aprbs les faits qui ont 6t6 prouv6s, elle
s'est bornde, dans l'exercice de cette comp6tence, A
exiger un certificat d'assurance pour le transport
interne des marchandises, quelles qu'elles soient,
qu'une entreprise locale peut vouloir transporter. Je
suis d'avis que la commission a exc6d6 sa comp6-
tence fbdrale en imposant h Smith des restrictions
qu'elle n'impose pas en fait aux entreprises locales.

Par cons6quent, la question en litige est celle
de savoir si, en vertu de l'art. 3(2) de la loi
f6d6rale, une commission provinciale de trans-
port peut, lorsqu'elle d6livre un permis d'exploi-
tation pour une entreprise extra-provinciale,
imposer des conditions qu'elle a le pouvoir d'im-
poser, en vertu de la l6gislation provinciale r6-
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operation of such local undertaking, or whether it
can only impose such terms and conditions upon
the extra-provincial undertaking if it, in fact, does
exercise such power when issuing licences to local
undertakings.

To put the issue in another way, do the words
in s. 3 (2) of the Act "upon the like terms and
conditions and in the like manner as if the extra-
provincial undertaking operated in the province
were a local undertaking" mean that the Federal
Parliament was clothing its licence-issuing author-
ity, in respect of federal licences, with the same
legal powers as it possessed, as a provincial au-
thority, under the provincial legislation which
created it, or that the Federal Parliament intended
to restrict the power to impose terms and condi-
tions in a federal licence to those terms and con-
ditions which it is in the practice of imposing in
respect of the licences issued by it as a provincial
board in respect of local undertakings?

Assistance in determining this question is to be
found in the case of Coughlin v. The Ontario
Highway Transport Board2 , in which the constitu-
tional validity of the Federal Act was challenged
on the ground that it constituted an unlawful de-
legation by Parliament to provincial legislatures
to legislate in respect of a matter within the legis-
lative jurisdiction of Parliament. The statute was
held to be intra vires of Parliament, and Cart-
wright J. (as he then was), delivering the reasons
of the majority of this Court, considered the pur-
pose, nature and effect of this legislation. I quote
the following passages:

From the above brief review of the relevant
legislation it will be seen that as matters stand at
present the question whether a person may operate
the undertaking of an inter-provincial carrier of
goods by motor vehicle within the limits of the
Province of Ontario is to be decided by a Board con-
stituted by the provincial legislature and which must
be guided in the making of its decision by the terms
of the statutes of that legislature and the regulations
passed thereunder as they may exist from time to
time.

It is well settled that Parliament may confer upon
a provincially constituted board power to regulate

2 [1968] S.C.R. 569, 68 D.L.R. (2d) 184.

gissant les entreprises locales, lorsqu'elle d6livre
un permis d'exploitation pour une entreprise lo-
cale, ou si elle peut imposer ces conditions A une
entreprise extra-provinciale uniquement si, de
fait, elle exerce ce pouvoir lorsqu'elle d6livre
des permis aux entreprises locales.

En d'autres termes, les mots de l'art. 3(2) de
la loi: <aux m8mes conditions et de la m~me
manirre que si 1'entreprise extra-provinciale y
exploit6e 6tait une entreprise locale veulent-ils
dire que le Parlement f6d6ral attribue A l'orga-
nisme A qui il permet de d6livrer les permis les
memes pouvoirs 16gaux, en ce qui concerne les
permis fid6raux, que cet organisme posside, A
titre d'organisme provincial, en vertu de la 16gis-
lation provinciale qui l'a cr66, ou que le Parle-
ment f6d6ral veut restreindre le pouvoir d'im-
poser des conditions, dans un permis f6d6ral,
aux conditions que l'organisme a l'habitude d'im-
poser dans les permis qu'il d6livre aux entreprises
locales en qualit6 de commission provinciale?

Pour r6pondre A cette question, on peut se
reporter h l'arr~t Coughlin c. The Ontario High-
way Transport Board2 , oil la constitutionnalit6
de la loi f6d6rale 6tait contest6e pour le motif
qu'elle constituait une d6l6gation ill6gale par le
Parlement aux L6gislatures provinciales du pou-
voir de 16gif6rer dans un domaine relevant de la
comp6tence 16gislative du Parlement. II a 6t6 d6-
cid6 que la loi f6d6rale 6tait intra vires; le Juge
Cartwright (alors juge puin6), qui a prononc6
les motifs de jugement au nom de la majorit6 de
cette Cour, a 6tudi6 l'objet, la nature et l'effet
de cette 16gislation. Je cite les passages suivants
de ses motifs:

[TRADUCTION] II ressort de ce bref examen de la
l6gislation pertinente que, dans l'6tat actuel des
choses, la question de savoir si un voiturier inter-
provincial peut exploiter une entreprise de transport
routier de marchandises en Ontario rel6ve d'une
commission constitu6e par la L6gislature provinciale,
laquelle commission doit se fonder, pour rendre sa
d6cision, sur le texte des lois de cette 16gislature et
sur les riglements d'application en vigueur au
moment pertinent.

II est bien 6tabli que le Parlement peut conf6rer &
une commission constitu6e par la province un pou-

s [1968] R.C.S. 569, 68 D.L.R. (2d) 384.
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a matter within the exclusive jurisdiction of Parlia-
ment. On this point it is sufficient to refer to the
reasons delivered in the case of P.E.I. Potato Mar-
keting Board v. H. B. Willis Inc., (1952), 2 S.C.R.
392, (1952) 4 D.L.R. 146.

In the case before us the respondent Board de-
rives no power from the Legislature of Ontario to
regulate or deal with the inter-provincial carriage of
goods. Its wide powers in that regard are conferred
upon it by Parliament. Parliament has seen fit to
enact that in the exercise of those powers the Board
shall proceed in the same manner as that prescribed
from time to time by the Legislature for its dealings
with intra-provincial carriage....

In my opinion there is here no delegation of law-
making power, but rather the adoption by Parlia-
ment, in the exercise of its exclusive power, of the
legislation of another body as it may from time to
time exist, a course which has been held constitu-
tionally valid by this Court in Attorney General for
Ontario v. Scott, (1956) S.C.R. 137, 114 C.C.C.
224, 1 D.L.R. (2d) 433, and by the Court of Appeal
for Ontario in Regina v. Glibbery, (1963) 1 O.R.
232, (1963) 1 C.C.C. 101, 38 C.R. 5, 36 D.L.R.
(2d) 548.

In summary, these passages construe the Feder-
al Act as meaning that Parliament has given the
power to regulate extra-provincial undertakings to
provincially constituted boards, and, in defining
that power, has adopted, as its own legislation, in
each province to which the Act applies, the legis-
lation of that province as it may exist from time to
time. In my opinion this is the proper construc-
tion of s. 3 (2) of the Federal Act. Its purpose
was to define the powers of the Board, when act-
ing under the Federal Act, as being co-extensive
with its powers under the provincial legislation.
The provision was not intended to limit those
powers by requiring that the practice of the Board,
in the exercise of its powers, be identical under
both statutes.

When, therefore, the Board considered the is-
suance, under the Federal Act, of a licence to
the respondent, as an extra-provincial undertak-
ing, operating in Alberta, its powers, as a Federal

voir de r6glementation dans un domaine qui est ex-
clusivement de Ia comp6tence du Parlement. Sur ce
point, il suffit de se reporter aux motifs prononc6s
dans l'affaire P.E.I. Potato Marketing Board c. H. B.
Willis Inc., (1952) 2 R.C.S. 392, (1952) 4 D.L.R.
146.

En l'espice, la commission intimbe n'a regu de la
L6gislature ontarienne aucun pouvoir de r6glemen-
tation ou de regard sur le transport inter-provincial
de marchandises. Ses pouvoirs 6tendus en la matibre
lui sont conf6r6s par le Parlement. Le Parlement a
jug6 bon d'6dicter que, dans l'exercice de ces pou-
voirs, la commission proc6dera de la mamere pres-
crite de temps a autre par la L6gislature en ce qui
concerne le transport intra-provincial....

A mon avis, il ne s'agit pas ici d'une d6l6gation
du pouvoir de 16gif6rer, mais plut6t de l'adoption
par le Parlement, dans l'exercice de son pouvoir ex-
clusif, de la 16gislation d'un autre corps 16gislatif,
telle qu'elle peut exister de temps a autre, et cette
fagon de proc6der a 6t6 jug6e constitutionnellement
valide par cette Cour dans Attorney General for
Ontario c. Scott, (1956) R.C.S. 137, 114 C.C.C.
224, 1 D.L.R. (2d) 433, et par la Cour d'appel
d'Ontario dans Regina v. Glibbery, (1963) 1 O.R.
232, (1963) 1 C.C.C. 101, 38 C.R. 5, 36 D.L.R.
(2d) 548.

Bref, dans ces passages, la loi f6d6rale est
ainsi interpr6t6e: le Parlement a accord6 le pou-
voir de r6glementer les entreprises extra-provin-
ciales A des commissions constitu6es par les pro-
vinces. En d6finissant ce pouvoir, il a adopt6,
comme s'il s'agissait de sa propre loi, dans cha-
que province A laquelle la loi f6d6rale s'applique,
la 16gislation de cette province, telle que celle-ci
peut exister de temps & autre. A mon avis, c'est
1 1'interpr6tation qu'il faut donner a l'art. 3(2)
de la Loi f&d6rale. L'objet de cet article est d'6-
tablir que les pouvoirs de la commission, lors-
qu'elle agit en vertu de la Loi f6d6rale, sont de
m~me 6tendue que ceux qu'elle exerce en vertu
de la 16gislation provinciale. On n'a pas voulu,
par cette disposition, limiter ces pouvoirs de la
commission en exigeant que lorsqu'elle exerce
ses pouvoirs, sa fagon de proc6der en vertu des
deux lois soit identique.

Par cons6quent, lorsque la commission a 6tu-
di6 I'opportunit6 de d6livrer A l'intim6, en vertu
de la loi f6ddrale, un permis pour l'entreprise
extra-provinciale qu'il exploite en Alberta, ses
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Board, were those contained in the relevant Alber-
ta statute, The Public Service Vehicles Act, R.S.A.
1955, c. 265, as amended, and the regulations
enacted pursuant thereto.

Both the learned magistrate at trial and the Ap-
pellate Division have found that the Board, in
its provincial jurisdiction, has power to make re-
strictions on a local undertaking of the kind in
question here. With this I agree. Reference need
only be made to the power of the Board to make
regulations, under ss. 11 and 14 of the provincial
Act, and to Regulation 1.5.5, which provides that:

Public Service Vehicle certificates may, at the dis-
cretion of the Board, confine the operator to the
carrying of certain specified commodities only.

My conclusion is that the Federal Act, as a
matter of federal legislation, empowered the
Board, when issuing a licence to an extra-provin-
cial undertaking, to impose any terms and condi-
tions which it had power to impose in respect of
a licence for a local undertaking under The Public
Service Vehicles Act, irrespective of whether or
not it was in the practice of imposing such terms
and conditions in respect of local undertakings.

In my opinion the appeal should be allowed, the
judgment of the Appellate Division should be set
aside and the convictions should be restored.
There should be no costs payable in this Court or
in the Appellate Division.

Appeal allowed.

Solicitor for the Appellant: The Attorney Gen-
eral for Alberta, Edmonton.

Solicitors for the respondent: Macdonald, Spitz
& Lavallie, Edmonton.

pouvoirs, en sa qualit6 de commission f6d6rale,
6taient ceux qui 6taient 6nonc6s dans la loi per-
tinente de l'Alberta, The Public Service Vehicles
Act, R.S.A. 1955, c. 265, modifi6e, et dans ses
r~glements d'application.

Le savant magistrat de premibre instance et la
Chambre d'appel ont conclu qu'en vertu de sa
comp6tence, la commission a le pouvoir d'im-
poser aux entreprises locales le genre de restric-
tions dont il est question ici. Je partage cet avis.
Il suffit de se reporter an pouvoir de la com-
mission de faire des riglements, en vertu des art.
11 et 14 de la loi provinciale, et au riglement
1.5.5 qui d6crite ce qui suit:

[TRADUCTION] Les certificats pour les v6hicules
d'entreprise publique peuvent, A la discr6tion de la
commission, ne permettre A l'exploitant de trans-
porter que certaines marchandises sp6cifides.

Je conclus que la loi f6d6rale, titre de
l6gislation f6d6rale, confbre A la commission,
lorsqu'elle d6livre un permis A une entreprise
extra-provinciale, le pouvoir d'imposer toutes
conditions qu'elle a le pouvoir d'imposer & une
entreprise locale dans un permis d6livrd en vertu
du Public Service Vehicles Act, peu importe
qu'elle ait ou non I'habitude d'imposer pareilles
conditions aux entreprises locales.

Je suis d'avis d'accueillir 1'appel, d'infirmer le
jugement de la Chambre d'appel et de r6tablir
les d6clarations de culpabilit6. II ne devrait pas
y avoir de d6pens en cette Cour ni en Chambre
d'appel.

Appel accueilli.

Procureur de l'appelante: Le Procureur gindral
de l'Alberta, Edmonton.

Procureurs de l'intimd: Macdonald, Spitz &
Lavallie, Edmonton.
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Boris Netupsky and
Netupsky Engineering
Company Limited (Plaintifis) Appellants;

and

Dominion Bridge Company
Limited (Defendant) Respondent.

1971: May 25, 26; 1971: October 5.

Present: Martland, Judson, Hall, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Copyright-Contract for structural design plans-
Changes in plans contemplated-Contract repudiated
by structural engineer-Owner and, through it, sub-
contractor licensee of engineer for construction of
work-Subcontractor altering and reproducing plans
-Changes made with implied consent or licence of
engineer-No infringement.

The individual appellant N, a professional en-
gineer, agreed with H to provide the plans for the
structural design of the Ottawa Civic Centre. H, the
architect for the project, was acting for the owner,
the City of Ottawa. The respondent was the steel
fabricator and it redesigned to some extent, without
affecting the artistic character and design, the con-
struction of the work for the purpose of saving costs,
and made copies of the plans necessary for its part
in the construction.

An action was commenced, claiming that N had a
copyright in the design involved and that the re-
spondent had infringed the copyright by using his
plans without permission.

The trial judge held that the physical changes
complained of resulted from a change in the method
of construction used to bring about the same shape,
and this was not infringement in his opinion. The
trial judge was also of the opinion that, in any event,
the respondent had the right to make substantial
changes in the structure, this right being implied
from the contract between N and H.

On appeal, the Court of Appeal reversed the trial
decision in finding that N had a copyright in his

Boris Netupsky et
Netupsky Engineering
Company Limited (Demandeurs) Appelants;

et

Dominion Bridge Company Limited (Difende-
resse) Intime.

1971: les 25 et 26 mai; 1971: le 5 octobre.

Pr6sents: Les Juges Martland, Judson, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-
BRITANNIQUE

Droit d'auteur--Convention en vue de fournir les
plans d'une charpente mitallique--Changements
dans les plans privus-Inggnieur-constructeur a rd-
pudid le contrat-La propridtaire et, par elle, la sous-
traitante, est la titulaire de la licence de l'ingdnieur
pour la construction-Sous-traitante retouchant et
reproduisant les plans-Changements effectuds avec
le consentement ou la licence implicite de l'ingdnieur
-Aucune violation du droit d'auteur.

L'appelant N, un ing6nieur, a convenu avec H de
fournir les plans de la charpente m6tallique du
Centre municipal d'Ottawa. H, I'architecte de l'ou-
vrage, agissait pour le compte de la propri6taire, la
ville d'Ottawa. L'intim6e devait fabriquer toutes les
pi&ces d'acier et a remani6 dans une certaine mesure
la fagon de construire l'ceuvre, sans en changer le
caracthre ou l'aspect artistique, afin de r6duire le
cot de la construction, et a tir6 des exemplaires des
plans dont elle avait besoin pour ex6cuter sa partie
des travaux.

N a entam6 une action, en faisant valoir qu'il
d6tenait un droit d'auteur sur le projet en litige et
que l'intimbe avait viol6 ce droit d'auteur en faisant
usage de ses plans sans permission.

Le juge de premibre instance a d6cid6 que les
modifications mat6rielles en question avaient &6t
faites h la suite d'une modification de la m6thode de
construction employ6e pour obtenir h peu prs le
m8me aspect, et que cela ne constituait pas une viola-
tion, selon lui. 11 6tait 6galement d'avis que, i tout
prendre, l'intimbe avait le droit de faire des change-
ments appr&ciables dans la structure, ce droit d6-
coulant du contrat intervenu entre N et H.

En appel, la Cour d'appel a infirm6 cette d6cision
et a conclu que N d6tenait un droit d'auteur sur ses
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structural design plans which were reproduced by
the respondent, and this constituted infringement as
the reproduction was made without the consent of N.
There was a damage award of $1,000 and an in-
junction restraining any further reproduction.

N appealed from this decision, seeking an increase
in the damage award, delivery up of all infringing
copies and an injunction in broader terms. The re-
spondent cross-appealed on the ground that it had
the permission or right to use and alter the plans and
accordingly there had been no infringement.

The respondent having admitted in argument be-
fore this Court that N was the owner of the copy-
right as alleged, the only point in issue was whether
the respondent had the authority to alter and repro-
duce the plans.

Held: The appeal should be dismissed and the
cross-appeal allowed.

The plans had been prepared and paid for pur-
suant to the agreement between H and N. This
agreement provided for changes and the basis of
payment for them. According to the judgment of the
British Columbia Court of Appeal and of this Court
in Netupsky v. Hamilton, [1970] S.C.R. 203, N in
refusing to make the changes sought was in breach
of his contract and became obligated to pay any
extra costs for changes over and above the price
stipulated for his personal performance of the
changes.

In the circumstances, it was clear that the changes
or modifications not only were not forbidden but
were in contemplation at the time when the City of
Ottawa and, through it, the respondent, its subcon-
tractor, became the licensee of N for the construc-
tion of its civic centre. Such a licence carried with
it an implied consent to make the changes which N
should have made and refused to make, and also,
an implied consent to reproduce the plans in as
many copies as might be necessary for the construc-
tion of the work.

Beck v. Montana Constructions Pty. Ltd. (1963),
5 F.L.R. 298, considered; Blair v. Osborne and Tom-

kins, [1971] 2 W.L.R. 503; Frisby v. British Broad-
casting Corporation, [1967] 1 Ch. 932, referred to.

plans de la charpente m6tallique, reproduits par
l'intim6e, et que ce droit avait 6t6 viol6 puisque la
reproduction avait 6t6 faite sans son consentement.
Des dommages-int6rits de $1,000 de m8me qu'une
injonction empichant toute nouvelle reproduction
ont 6t6 accord6s.

N interjette appel de cette d6cision; il cherche A
obtenir des dommages-intbrits plus 6lev6s, la remise
de tous les exemplaires contrefaits et une injonction
en termes plus g6n6raux. L'intim6e se pourvoit en
appel incident en invoquant qu'elle avait la per-
mission ou le droit de faire usage des plans et de les
modifier et que, par cons6quent, il n'y a pas eu
violation de droit d'auteur.

Au cours de son argumentation en cette Cour,
l'intim6e a reconnu que N 6tait le titulaire du droit
d'auteur comme il le soutient. Le seul point en litige
est donc de savoir si 1'intim6e avait le droit de re-
toucher et de reproduire les plans.

Arrit: L'appel doit etre rejet6 et I'appel incident
accueilli.

Les plans avaient 6t6 6tablis et pay~s conform6-
ment A la convention entre H et N. Cette conven-
tion pr6voyait des changements ainsi que les mo-
dalitis de r6mun6ration pour lesdits changements.
D'aprbs la d6cision de la Cour d'appel de la Colom-
bie-Britannique et de cette Cour dans I'action
Netupsky c. Hamilton, [1970] R.C.S. 203, en re-
fusant d'effectuer les changements demand6s, N
violait son contrat et devenait oblig6 de payer tous
frais additionnels relatifs aux changements, en sus
du prix stipul pour 1'ex6cution, par lui, des modifi-
cations.

Dans ces circonstances, on voit clairement que les
changements ou modifications non seulement
n'6taient pas interdits mais 6taient prdvus h l'6poque
oa la ville d'Ottawa et, par elle, l'intim6e, sa sous-
traitante, est devenue la titulaire de la licence de N
pour la construction du Centre municipal. Par une
telle licence, N consentait tacitement A ce que la
titulaire fasse les changements qu'il aurait dfit faire
et qu'il a refus6 de faire, et consentait tacitement
aussi a ce qu'elle reproduise les plans en autant
d'exemplaires qu'il en faudrait pour la construction
de l'ouvrage.

Arr&t examin6: Beck v. Montana Construction
Pty. Ltd. (1963), 5 F.L.R. 298. Arr~ts cit6s: Blair
v. Osborne and Tomkins, [1971] 2 W.L.R. 503;
Frisby v. British Broadcasting Corporation, [1967]
1 Ch. 932.

94390-6
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APPEAL and CROSS-APPEAL from a judg-
ment of the Court of Appeal for British Colum-
bia', allowing an appeal from a judgment of
Dohm J. Appeal dismissed and cross-appeal
allowed.

M. B. Netupsky appeared in person for the
plaintiffs, appellants.

Joan Clark and M. E. McLeod, for the de-
fendant, respondent.

The judgment of the Court was delivered by

JUDSON J.-This is an appeal by Boris Netup-
sky and Netupsky Engineering Company Limited
from a judgment of the British Columbia Court
of Appeal, which awarded $1,000 as damages for
infringement of copyright. The appellant seeks a
substantial increase in the award of damages,
damages for conversion of his plans, delivery up
of all infringing copies of his work and an exten-
sion of an injunction granted by the Court of
Appeal. The trial judge had dismissed the appel-
lant's action.

Dominion Bridge Company Limited was the
steel fabricator for the erection of the Ottawa
Civic Centre. Netupsky was the author of the
plans for this work. The question at issue is
whether Dominion Bridge was liable for an un-
authorized use or conversion of Netupsky's plans
when it redesigned to some extent, without affect-
ing the artistic character and design, the con-
struction of the work for the purpose of saving
costs, and made copies of the plans necessary for
its part in the construction. In my opinion, one
should infer, in the circumstances of this case,
that there was a licence to make whatever changes
were thought necessary and to reproduce the
plans in as many copies as were necessary to
construct the work.

Netupsky came into this matter as a result of
the activities of Gerald Hamilton, a Vancouver
architect, who conceived the idea of combining an
arena with a stadium by means of a triangular
frame with a cantilever roof. Early in 1965,

1 (1969), 68 W.W.R. 529, 5 D.L.R. (3d) 195.

APPEL et APPEL INCIDENT d'un jugement
de la Cour d'appel de la Colombie-Britannique',
infirmant un jugement du Juge Dohm. Appel re-
jet6 et appel incident accueilli.

M. B. Netupsky (personnellement) pour les
demandeurs, appelants.

Joan Clark et M. E. McLeod, pour la d6fen-
deresse, intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE JUDSON-Boris Netupsky et Netupksy
Engineering Company Limited se pourvoient A
1'encontre d'un jugement de la Cour d'appel de la
Colombie-Britannique qui a accord6 $1,000 de
dommages-int6r8ts pour violation de droit d'au-
teur. L'appelant cherche h obtenir des dommages-
intrts sensiblement plus 6lev6s, des dommages-
int6r&ts pour 1'usurpation de ses plans, la remise
de tous les exemplaires contrefaits de son oeuvre
et la prorogation de l'injonction accord6e par la
Cour d'appel. Le juge de premiere instance avait
d6bout6 1'appelant de son action.

Dominion Bridge Company Limited devait
fabriquer toutes les pibces d'acier pour la cons-
truction du Centre municipal d'Ottawa. Netupsky
6tait 1'auteur des plans de l'ouvrage. La question
en litige est de savoir si Dominion Bridge a utilis6
sans autorisation ou usurp6 les plans de Netupsky
lorsqu'elle a remani6 dans une certaine mesure la
facon de construire 1'ceuvre, sans en changer le
caractbre ou l'aspect artistique, afin de r6duire le
cofit de la construction, et qu'elle a tir6 des
exemplaires des plans dont elle avait besoin pour
ex6cuter sa partie des travaux. A mon avis, on
doit infbrer des circonstances de la pr6sente affaire
que les appelants avaient consenti une licence
pour I'ex6cution de toutes les modifications jug6es
nicessaires et pour la reproduction des plans en
autant d'exemplaires qu'il serait n6cessaire pour
la construction de l'ouvrage.

Netupsky a 6t6 m616 & cette affaire par suite
des activitis de Gerald Hamilton, un architecte de
Vancouver qui avait congu l'id6e de combiner un
stade et une ar6na au moyen d'une charpente
triangulaire coiff6e d'un toit en cantilever. Au

1 (1969), 68 W.W.R. 529, 5 D.L.R. (3d) 195.
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Hamilton consulted Netupsky, a professional en-
gineer, who produced plans which satisfied Hamil-
ton that the idea was practical. The two were at
first thinking of projects in Vancouver and
Burnaby, but in June of 1965 they became in-
terested in the proposed Ottawa Civic Centre and
on August 6, 1965, entered into a written contract
(which modified a previous contract as to quan-
tum). It provided for a fee of $45,000 to be paid
to Netupsky and for additional pay for any sub-
sequent alterations in these terms:

1350 West Pender St.,
Vancouver 5, B.C.

MUtual 4-4218/4219

August 6, 1965.

Netupsky Engineering Ltd.
660 Howe Street
Vancouver, B.C.

Attention: Mr. B. Netupsky
Re: Ottawa Civic Centre

Dear Mr. Netupsky:

Further to our agreement of May 26th, 1965, you
have made representations that the final design
problems as have become apparent since that date
have demanded a larger extent of professional
services than you anticipated at that time. The
following alterations to our contract of May 26th,
1965 are, therefore, agreed on:

1. In consideration of the further services that
you are rendering the fee now will read $45,000.
(Forty-Five Thousand Dollars) in lieu of $37,500.
(Thirty-Seven Thousand Five Hundred Dollars).
This will still contain complete design, working
drawings, specifications and such supervision as
is necessary at your discretion.

2. This lump sum fee represents all information
that has been given to you at the moment and as
will be given to you up to and including August
18th, 1965 when you should have decided on your
final design.

3. This design will be considered to be the ex-
tent of your obligation for the above fee. If
written instruction is given to you after that date
to change such a design by virtue of the client's
instructions or ours, you will bill us on an hourly
basis in accordance with the minimum hourly rates

d6but de 1965, Hamilton consulta Netupsky, un
ing6nieur; les plans que celui-ci 61abora convain-
quirent Hamilton que l'idde 6tait r6alisable. Les
deux hommes avaient d'abord pens6 A des projets
de construction A Vancouver et A Burnaby, mais
en juin 1965, le projet du Centre municipal
d'Ottawa 6veilla leur int6r8t et, le 6 aoit 1965,
ils conclurent une convention par 6crit (qui
modifiait quant aux chiffres une convention
ant6rieure). Ladite convention stipulait des
honoraires de $45,000 a payer A Netupsky et une
r6mun6ration suppl6mentaire pour toutes modifi-
cations subs6quentes en ces termes:

[TRADUCTION] 1350 ouest, rue Pender
Vancouver 5 (C.-B.)
MUtual 4-4218/4219

Le 6 aofit 1965

Netupsky Engineering Ltd.
660, rue Howe
Vancouver (C.-B.)

A l'attention de M. B. Netupsky
Objet: Centre municipal d'Ottawa

Monsieur,

Suite A notre entente du 26 mai 1965, vous avez
signal6 que les problimes relatifs au projet d6fi-
nitif qui se sont faits jour depuis cette date ont
exig6 des services professionnels plus 6tendus que
vous ne l'aviez alors prdvu. Les modifications
suivantes A notre contrat du 26 mai 1965 ont donc
notre accord:

1. Vu les services suppl6mentaires que vous ren-
dez pr6sentement, le montant de vos honoraires
est maintenant de $45,000 (quarante-cinq mille
dollars au lieu de $37,500 (trente-sept mille cinq
cents dollars). Y sont toujours compris le projet
int6gral, les plans d'ex6cution, les devis et toute
surveillance que vous jugerez necessaire.

2. Cette somme globale repr6sente tous les
renseignements qui vous ont 6t6 donnes A ce jour
et qui vous seront donn6s jusqu'au 18 aofit 1965
inclus, date A laquelle vous 6tes cens6 avoir arrit6
votre projet d6finitif.

3. Ce projet sera consid6r6 comme repr6sentant
l'6tendue de vos obligations pour les honoraires
susdits. Si aprbs cette date-lA vous Stes charg6, par
6crit, de modifier ledit plan, sur les instructions du
client ou sur nos propres instructions, vous nous
enverrez un memoire sur une base horaire et con-
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set forth by the Ontario Association of Architects.
In fact, your charges will be on an equal basis
with ours and we will make available to you photo-
stat copy of our arrangements with the City as far
as those hourly rates are concerned.

4. We understand that you are not making any
disbursements to 1. Adjeleian out of this fee and
we will make separate arrangements with Craig
and Kohler which will contain separate arrange-
ments with Mr. Adjeleian. It is understood, how-
ever, that you will cooperate with Mr. Adjeleian
to the fullest and do hereby undertake to avoid
any disagreements with him in the best harmoni-
ous interest of the project. We will make it clear
to Craig and Kohler that as designing Engineer
you are responsible for design and Mr. Adjeleian's
role will be to see that your design is carried out.
Mr. Adjeleian will be given a chance to voice any
objections in writing and these will be dealt with
in a sensible manner. Failing such disagreements
Mr. Adjeleian will be expected to be agreeable to
fulfill your requirements.

5. Your name will appear on the project as
Structural Engineer.

6. The above fees are inclusive of all expenses
such as printing, specifications, travel, telephone,
telegrams.

This Agreement nullifies your letter of July 22nd,
1965, with the exception of Item #3.

Yours very truly,
"G. HAMILTON"
Gerald Hamilton
Architect.

"Witness
Monica Palfrey
1350 W. Pender"
"Agreed
Netupsky Eng. Co. Ltd.
Boris Netupsky"

P.S. It is still understood that both our work is
done on spec. until a contract is signed with the
City of Ottawa.

"G. HAMILTON"
"Witness
Monica Palfrey
1350 W. Pender"

"Agreed
Netupsky Eng. Co. Ltd.
Boris Netupsky"

forme au taux horaire minimum 6tabli par 'Asso-
ciation des architectes de l'Ontario. De fait, vos
prix seront 6tablis sur la mime base que les n6tres
et nous vous ferons tenir une photocopie des
accords conclus avec la ville, en ce qui concerne
ces taux horaires.

4. Il est entendu que vous ne faites aucun paie-
ment h J. Adjeleian sur ces honoraires, et nous
conclurons avec Craig et Kohler des ententes dis-
tinctes qui comprendront des ententes distinctes
avec M. Adjeleian. Il est cependant entendu que
vous collaborerez avec M. Adjeleian dans toute
la mesure du possible et vous vous engagez par
les pr6sentes h 6viter tout conflit avec lui, dans
l'int6r8t harmonieux et bien compris du projet.
Nous exposerons clairement i Craig et Kohler
qu'a titre d'ing~nieur concepteur vous assumez la
responsabilit6 du projet et que le rble de M. Adje-
leian sera de voir h son ex6cution. M. Adjeleian
aura l'occasion d'exprimer par 6crit ses objections
qui seront trait6es de fagon raisonnable. Si M.
Adjeleian n'a aucune objection a formuler, il de-
vra 8tre dispos6 & respecter vos exigences.

5. Votre nom figurera au projet & titre d'in-
g6nieur-constructeur.

6. Les honoraires susdits englobent tous les
frais, notamment les frais d'impression, de devis,
de diplacements, d'appels t616phoniques, de t616-
grammes.
La pr6sente entente annule votre lettre du 22 juil-
let 1965, exception faite de l'article n* 3.

Bien A vous.
aG. HAMILTON'
Gerald Hamilton
Architecte.

<Timoin

Monica Palfrey
1350 ouest
rue Pender,
<Convenu

Netupsky Eng. Co. Ltd.
Boris Netupsky>

P.S. Il est toujours entendu que votre travail aussi
bien que le n~tre se fait sur une base 6ventuelle,
jusqu'd ce qu'un contrat soit sign6 avec la ville
d'Ottawa.

cG. HAMILTON>
cT6moin
Monica Palfrey
1350 ouest,
rue. Pendera

aConvenu
Netupsky Eng. Co. Ltd.
Boris Netupsky>

372 NETUPSKY V. DOMINION BRIDGE Judson I. [1972] S.C.R.



[19721 R.C.S. NETUPSKY C. DOMINION BRIDGE Le Juge Judson 373

Hamilton won the competition for the Ottawa
Civic Centre and, with Craig & Kohler of Ottawa,
became the architect for the project. Then bids
for the steel work were requested and made on
the basis of Netupsky's preliminary plans SK-1
and SK-2, dated August 9, 1965.

In litigation between Netupsky and Hamilton,
which ultimately reached this Court2, it was con-
clusively determined that Netupsky had repu-
diated his contract of August 6, 1965. The
judgment of the Court of Appeal dismissed
Netupsky's action and directed a reference to the
Registrar to determine:

A. What Hamilton actually and properly paid
after March 10, 1966, to change the design by
virtue of the owners' requirements.

B. What Netupsky would have been entitled to re-
ceive under his contract with Hamilton to
complete the same changes of the plans.

This Court adopted the reasons of an unanimous
British Columbia Court of Appeal and dismissed
the appeal.

There can, therefore, be no doubt that the
contract between Netupsky and Hamilton con-
templated changes to be made and the price to
be paid for those changes, and that Netupsky re-
pudiated his obligations under that contract. The
basis of his action against Dominion Bridge is
that he and he alone could make changes and that
they made unauthorized copies of his plans, which
means that the project would have had to come
to an end except on his terms.

The circumstances in which Dominion Bridge
made its successful bid for the steel work require
further elaboration. The instructions to bid con-
tained the following paragraphs:

4. The architects for the work are Gerald Hamil-
ton of Vancouver and Craig & Kohler of Ottawa.
The structural engineers are Netupsky Engineering
Co. Ltd. of Vancouver, and John Adjeleian and
Associates of Ottawa.
and "Form of Contract":

a) The successful contractor will be required to
enter into a contract with the City of Ottawa on

'[1970] S.C.R. 203.

Hamilton est sorti vainqueur du concours pour
le Centre municipal d'Ottawa et, avec Craig &
Kohler d'Ottawa, il est devenu 1'architecte de
l'entreprise. Les appels d'offres pour la charpente
d'acier, et les soumissions reques, 6taient con-
formes aux plans prdliminaires SK-1 et SK-2 de
Netupsky datds du 9 aofit 1965.

Dans le litige qui opposait Netupsky et Hamil-
ton, et qui a finalement abouti devant cette Cour 2,
il a 6t6 p6remptoirement 6tabli que Netupsky
avait r6pudid son contrat du 6 aofit 1965. La Cour
d'appel a rejet6 1'action de Netupsky et ordonn6
que l'affaire soit d6f6r6e au Registraire en vue de
d6terminer:

A. Ce que Hamilton a pay6, en fait et justement,
apris le 10 mars 1966, pour faire modifier les
plans d'aprbs les exigences des propri6taires.

B. Ce que Netupsky aurait eu le droit de perce-
voir aux termes de son contrat avec Hamilton
pour compl6ter les mimes modifications des
plans.

Cette Cour a adopt6 les motifs de la Cour d'appel
de la Colombie-Britannique dont le jugement a
6td rendu h 1'unanimit6, et elle a rejet6 le pourvoi.

Il ne peut donc y avoir de doute que le contrat
intervenu entre Netupsky et Hamilton prdvoyait
des modifications et le prix A payer pour ces modi-
fications; il n'y a aucun doute non plus que
Netupsky a r6pudi6 ses obligations aux termes de
ce contrat. Son action contre Dominion Bridge
se fonde sur la pr6tention que lui et lui seul pou-
vait apporter des modifications et que des copies
non autoris6es ont 6tW faites de ses plans, ce qui
signifie que le projet ne pouvait 6tre men6 A bonne
fin qu'd ses conditions.

Il convient de donner plus de d6tails sur les
circonstances dans lesquelles Dominion Bridge
s'est vu adjuger I'ex6cution de la charpente d'acier.
Les directives relatives aux soumissions renfer-
maient les alindas suivants:

[TRADUCTION] 4. Les architectes de l'ouvrage
sont Gerald Hamilton de Vancouver et Craig &
Kohler d'Ottawa. Les ing6nieurs constructeurs sont
Netupsky Engineering Co. Ltd., de Vancouver, et
John Adjeleian and Associates, d'Ottawa.
<formule de contrati>:

[TRADUCTION] a) L'entrepreneur choisi sera tenu
de conclure un contrat avec la ville d'Ottawa,

--, [1970] R.C.S. 203.
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Canadian Standard Form of Construction Contract
Document 4, for Stipulated Unit Prices.

b) When the structural working drawings are com-
pleted a lump sum will be agreed based on the
unit prices and the steel contractor will be required
to enter into a normal subcontractors agreement
with the general contractor.

Based on Netupsky's preliminary plans SK-1
and SK-2, dated August 9, 1965, Dominion
Bridge's tender, on the unit price basis, totalled
approximately $1,600,000. Netupsky later made
changes in his preliminary plans, necessitated in
part by a decision to erect the building in two
stages, which would allow the use of the turf at
Lansdowne Park for the 1966 football season.
These altered plans, S1 to S5, were dated Decem-
ber 10, 1965. Dominion Bridge then stated that
their lump sum would be $1,985,000, due to the
two-stage erection and increased weight and com-
plexity of the design. A meeting was held on
January 12, 1966, at Dominion Bridge's offices
in Montreal, with a view to decreasing the costs
for structural steel. Netupsky was present at that
meeting but left after a dispute with Chamberlain,
manager of Dominion Bridge, over the proposed
making of further alterations in the plans.

Dominion Bridge then prepared further plans
from Netupsky's S1 to S5 drawings, on the archi-
tects' instructions, incorporating cost-saving
changes. The alterations were sent by Hamilton
to Netupsky in February 1966, and after nego-
tiations between the parties in which Netupsky
continued to object to any redesign of the struc-
ture, he wrote to Hamilton on March 8, stating:

Pleased be advised that we are not prepared to re-
design or review the submitted re-design of the steel
superstructure without coming to a mutually agree-
able arrangement as to our fee for this work, as well
as for the work of re-appraising the sub-structure
and the pre-stressed concrete elements.

Craig & Kohler and Hamilton immediately re-
placed Netupsky as consulting engineer with
Adjeleian. All shop plans produced by Dominion

selon la Formule canadienne type de contrat de
construction (Document n' 4) h base de prix uni-
taires stipul6s.

b) Lorsque les plans d'ex6cution de la charpente
d'acier seront termin6s, il sera convenu d'un mon-
tant global bas6 sur les prix unitaires et l'entre-
preneur de la charpente d'acier sera tenu de
signer un sous-contrat r6gulier avec l'entrepreneur
g6ndral.

Fond6e sur les plans prdliminaires SK-1 et
SK-2 de Netupsky, dat6s du 9 aofit 1965, la sou-
mission de Dominion Bridge, A base de prix uni-
taires, s'6tablissait h environ $1,600,000. Netup-
sky a par la suite apport6 a ses plans pr6liminaires
des modifications n6cessities en partie par la
d6cision de faire la construction en deux 6tapes,
afin de permettre l'utilisation du terrain du parc
Lansdowne durant la saison de football de 1966.
Ces plans modifi6s (S1 & S5) sont dat6s du 10
d6cembre 1965. Dominion Bridge a alors d6clar6
que son prix global serait de $1,985,000, h cause
de la construction en deux 6tapes et de l'accrois-
sement de poids et de complexit6 de 1'ouvrage.
Une r6union a eu lieu le 12 janvier 1966 dans les
bureaux de Dominion Bridge a Montr6al aux fins
d'abaisser le cofit de la structure d'acier. Netup-
sky assistait a cette r6union, mais il est parti
apris s'6tre disput6 avec Chamberlain, le g6rant
de Dominion Bridge, qui proposait d'apporter
d'autres modifications encore aux plans.

Dominion Bridge a alors dress6 de nouveaux
plans d'apris les dessins S1 h S5 de Netupsky, sur
les instructions des architectes, et y a insdr6 des
changements destin6s h r6duire les cofits. Hamil-
ton envoya les plans retouch6s A Netupsky en f6-
vrier 1966 et, i la suite de pourparlers au cours
desquels il a continu6 A s'opposer A tout remanie-
ment de la structure, Netupsky a 6crit ce qui suit
& Hamilton, le 8 mars:

[TRADUCTION] Nous vous informons que nous ne
sommes pas dispos6s A remanier ou reviser le dessin
remani6 de la superstructure d'acier qui nous est
soumis, sans entente mutuellement satisfaisante
quant A nos honoraires pour ces travaux, aussi bien
que pour un nouveau calcul de l'infrastructure et
des 616ments de b6ton pr6contraint.

Craig & Kohler et Hamilton ont imm6diate-
ment remplac6 Netupsky, comme ing6nieur-con-
seil, par Adjeleian. Tous les dessins d'atelier pro-
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Bridge were submitted to Adjeleian from that
point on, including the final plans El to E8 and
E100, which were based on Netupsky's plans
with Dominion Bridge's modifications added.

Experts indicated at trial that a layman would
be unable to discern any difference between a
structure built according to the final plans and
one constructed from Netupsky's plans. It is clear
that Dominion Bridge engineers have never
denied that credit for the design should go to
Netupsky.

The present action was commenced, claiming
that Netupsky had a copyright in the design in-
volved and that Dominion Bridge had infringed
the copyright by using his plans without per-
mission.

The trial judge held that the physical changes
complained of resulted from a change in the
method of construction used to bring about the
same shape, and this was not infringement in his
opinion. Dohm J. was also of the opinion that, in
any event, Dominion Bridge had the right to
make substantial changes in the structure, this
right being implied from the contract between
Netupsky and Hamilton.

The Court of Appeal for British Columbia re-
versed this decision in finding that Netupsky had
a copyright in his structural design plans which
were reproduced by Dominion Bridge, and this
constituted infringement as the reproduction was
made without the consent of Netupsky. There was
a damage award of $1,000 and an injunction re-
straining any further reproduction.

Netupsky appeals from this decision, seeking
an increase in the damage award, delivery up of
all infringing copies and an injunction in broader
terms. Dominion Bridge cross-appeals on the
ground that it had the permission or right to use
and alter the plans and accordingly there has been
no infringement. In my opinion, the cross-appeal
succeeds, and accordingly, the appeal must fail.

Dominion Bridge admitted in argument before
this Court that Netupsky was the owner of the

duits par Dominion Bridge ont 6t6 soumis &
Adjeleian A compter de ce moment-lk, y compris
les plans d6finitifs El h E8 et le plan E100 ba-
sis sur les plans de Netupsky modifi6s par Domi-
nion Bridge.

Des experts ont indiqu6 au procks qu'un profane
ne saurait discerner de diff6rence entre une struc-
ture construite selon les plans d6finitifs et une
structure construite d'apris les plans de Netupsky.
Il est 6vident que les ing6nieurs de Dominion
Bridge n'ont jamais ni6 que la paternit6 du projet
revenait A Netupsky.

Netupsky a entam6 la pr6sente action, en fai-
sant valoir qu'il d6tenait un droit d'auteur sur le
projet en litige et que Dominion Bridge avait viol6
ce droit d'auteur en faisant usage de ses plans
sans permission.

Le juge de premibre instance a d6cid6 que les
modifications mat6rielles en question avaient 6t6
faites A la suite d'une modification de la m6thode
de construction employ6e pour obtenir A peu prbs
le mime aspect, et que cela ne constituait pas
une violation, selon lui. M. le Juge Dohm 6tait
6galement d'avis que, A tout prendre, Dominion
Bridge avait le droit de faire des changements
appr6ciables dans la structure, ce droit d6coulant
du contrat intervenu entre Netupsky et Hamilton.

La Cour d'appel de la Colombie-Britannique. a
infirm6 cette d6cision et a conclu que Netupsky
d6tenait un droit d'auteur sur ses plans de la
charpente m6tallique, reproduits par Dominion
Bridge, et que ce droit avait 6t6 viol6 puisque la
reproduction avait 6t6 faite sans son consentement.
Des dommages-intrits de $1,000 de meme qu'une
injonction empechant toute nouvelle reproduction
ont 6t6 accord6s.

Netupsky interjette appel de cette d6cision; il
cherche A obtenir des dommages-int6rits plus
6lev6s, la remise de tous les exemplaires contre-
faits et une injonction en termes plus g6n6raux.
Dominion Bridge se pourvoit en appel incident en
invoquant qu'elle avait la permission ou le droit
de faire usage des plans et de les modifier et
que, par cons6quent, il n'y a pas eu violation de
droit d'auteur. A mon avis, I'appel incident doit
tre accueilli, et par voie de consequence, I'appel

doit 6tre rejet6.
Au cours de son argumentation en cette Cour,

Dominion Bridge a reconnu que Netupsky 6tait le
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copyright as alleged, and the appeal was argued
on the basis of this admission. The similarity be-
tween the final plans and Netupsky's earlier
drawings is manifest on the evidence and Dom-
inion Bridge admits that it used plans S1 to S5
in preparing their plans, the reproduction of which
would constitute infringement if made without
the consent, permission or licence, express or im-
plied, of Netupsky. The only point in issue is
whether Dominion Bridge had the authority to
alter and reproduce the plans.

The Court of Appeal expressed the following
opinion on this point:

It was only after the failure of Hamilton and the
appellants to reach agreement on the additional fee
that the respondent tendered its infringing plans for
the necessary approvals to other than the appellants,
and then only on the instructions of the owner and
the architects. It is therefore clear that the respon-
dent had no illusions that it had any right, by virtue
of any consent, permission, licence, or leave given
to it by the appellants, to reproduce with substantial
changes of its own making the appellants' copy-
righted plans. The most that it can say is that it
received instructions for, and approval of, those
actions from others than the appellants, and that it
assumed such instructions were given with the auth-
ority express or implied, of the appelants. In the
circumstances, the respondent might well be forgiven
for making such an assumption, but, unfortunately
for it, there is just no basis in fact to support a view
that such an authority from the appellants was, or
should be inferred to have been given to the owner,
the architects, the resident Ottawa structural en-
gineers or the contractor. In my view, the evidence
and exhibits indicate quite clearly the contrary. The
appellants refused to consider or approve the un-
authorized modifications made to its plans, without
being instructed to do so in writing with commen-
surate remuneration and after doing a complete
mathematical and geometrical recalculation of the
structural design concepts incorporated in the re-
spondent's plans. Desirable as it might be in the in-
terests of carrying through the construction of a
major project (involving many outstanding con-
tractual obligations) to imply a permission or licence
to use copyrighted drawings for redesign and thereby
avoid the chaos likely to arise by the appellants' de-
liberate failure (whether contractually justified or
not) to cooperate in the area in which it had the

titulaire du droit d'auteur comme il le soutient,
et cet aveu a servi de base aux plaidoiries en appel.
La ressemblance entre les plans d6finitifs et les
dessins ant6rieurs de Netupsky est manifeste en
regard de la preuve; Dominion Bridge reconnait
s'6tre servie des plans S1 A S5 pour dresser ses
propres plans, et que leur reproduction constitue-
rait une violation de droit d'auteur si elle 6tait
faite sans le consentement, la permission ou la
licence, explicite ou implicite, de Netupsky. Le
seul point en litige est de savoir si Dominion Brid-
ge avait le droit de retoucher et de reproduire les
plans.

La Cour d'appel a exprim6 l'avis suivant A ce
sujet:

[TRADUCTION] Ce n'est qu'aprbs que Hamilton et
les appelants ne purent en venir A une entente au
sujet des honoraires suppl6mentaires que l'intim6e a
soumis ses plans contrefaits h quelqu'un d'autre que
les appelants, pour obtenir les approbations n6ces-
saires, et ce, uniquement, sur les instructions de la
propri6taire et des architectes. Il est donc 6vident
que l'intim6e ne se faisait pas d'illusions sur son
droit, en vertu de quelque consentement, permission,
licence, ou autorisation A elle donn6 par les appe-
lants, de reproduire, en y apportant des changements
appriciables de son cru, les plans des appelants pro-
t6g6s par un droit d'auteur. Le mieux qu'elle puisse
dire, c'est qu'elle a agi ainsi sur les instructions et
avec l'assentiment de personnes autres que les ap-
pelants, et qu'elle a presume que ces instructions lui
avaient t donnies avec l'autorisation, explicite ou
implicite, des appelants. Dans ces conditions, l'inti-
m6e serait excusable d'avoir fait pareille supposition
mais, malheureusement pour elle, aucun fait ne
permet de penser qu'une telle autorisation des ap-
pelants avait, en fait ou cens6ment, 6t6 donn6e A la
propri6taire, aux architectes, aux ing6nieurs construc-
teurs sur place & Ottawa, ou A l'entrepreneur. A mon
avis, les t6moignages et les piices vers6es au dossier
indiquent trbs clairement le contraire. Les appelants
ont refus6 de consid6rer ou de sanctionner les
modifications faites sans autorisation A leurs plans,
s'ils n'6taient pas requis par 6crit de le faire, moyen-
nant r6mun6ration appropride, et aprbs avoir repris
au complet le calcul math6matique et gbomdtrique
des concepts relatifs A la charpente d'acier incorpor6s
dans les plans de l'intim6e. Si souhaitable puisse-t-il
8tre pour mener A bien l'ex6cution d'un ouvrage
d'envergure (entrainant de nombreuses obligations
contractuelles exceptionnelles) de pr6sumer une
permission ou une licence.de faire usage de plans
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control, I cannot find that any consent, permission,
licence, leave or dispensation, express or implied, of
the appellants to produce or reproduce (as I found
was done by the respondent) the appellants' struc-
tural design plans SK-1 and SK-2 and S1 to S5, was
given to the respondent either directly or indirectly,
or through the owner or its representatives and
agents, and whether by virtue of the appellants' con-
tractual engagements with the architect or outside
that contract.

I cannot agree with this opinion. The plans had
been prepared and paid for pursuant to the agree-
ment between Hamilton and Netupsky. This
agreement provided for changes and the basis of
payment for them. According to the judgment of
the British Columbia Court of Appeal and of this
Court in the Netupsky v. Hamilton action, Netup-
sky in refusing to make the changes sought was
in breach of his contract and became obligated
to pay any extra costs for changes over and above
the price stipulated for his personal performance
of the changes.

In the circumstances of this case, it is clear that
the changes or modifications not only were not
forbidden but were in contemplation at the
time when the City of Ottawa and, through it,
Dominion Bridge, its subcontractor, became the
licensee of Netupsky for the construction of its
Civic Centre. Such a licence carries with it an
implied consent to make the changes which
Netupsky should have made and refused to make,
and also, an implied consent to reproduce the
plans in as many copies as might be necessary for
the construction of the work.

Judicial consideration of the precise point in
issue in this appeal has not been extensive. I adopt
the statement of principle of the Supreme Court
of New South Wales in Beck v. Montana Con-
structions Pty. Ltd.3 , at p. 304-5:

... that the engagement for reward of a person to
produce material of a nature which is capable of
being the subject of copyright implies a permission
or consent or licence in the person making the en-

3 (1963), 5 F.L.R. 298.
94390-7

prot6gis par un droit d'auteur pour les remanier et
6viter ainsi le d6sordre susceptible de r6sulter de
l'abstention des appelants (justifi6e ou non par le
contrat) de collaborer dans le champ d'action qui
6tait le leur, je ne puis conclure que quelque con-
sentement, permission, licence, autorisation ou dis-
pense, explicite ou implicite, de la part des appelants,
de produire ou reproduire (comme, ai-je constat6, a
fait I'intimbe) les plans de la charpente m6tallique
SK-I et SK-2 et Si I S5, a 6t6 donn6 h l'intimbe,
directement on indirectement, ou par l'interm6diaire
de la propri6taire ou de ses repr6sentants et manda-
taires, ni en vertu des engagements contractuels des
appelants envers 1'architecte, ni hors de ce contrat.

Je ne puis souscrire A cette opinion. Les plans
avaient 6t6 6tablis et payds conformdment h la
convention entre Hamilton et Netupsky. Cette
convention pr6voyait des changements ainsi que
les modalit6s de r6mundration pour lesdits chan-
gements. D'aprks la d6cision de la Cour d'appel
de la Colombie-Britannique et de cette Cour
dans I'action Netupsky c. Hamilton, en refusant
d'effectuer les changements demand6s, Netupsky
violait son contrat et devenait oblig6 de payer tous
frais additionnels relatifs aux changements, en
sus du prix stipul6 pour l'ex6cution, par lui, des
modifications.

Dans ces circonstances, ont voit clairement que
les changements ou modifications non seulement
n'6taient pas interdits mais 6taient pr6vus A l'6-
poque oix la ville d'Ottawa et, par elle, Dominion
Bridge, sa sous-traitante, est devenue la titulaire
de la licence de Netupsky pour la construction du
Centre municipal. Par une telle licence, Netupsky
consentait tacitement A ce que la titulaire fasse les
changements qu'il aurait di faire et qu'il a refus6
de faire, et consentait tacitement aussi A ce qu'elle
reproduise les plans en autant d'exemplaires qu'il
en faudrait pour la construction de l'ouvrage.

La jurisprudence sur le point pr6cis en litige
ici est limit6e. Je fais mienne la d6claration de
principe de la Cour supr6me de New South Wales
dans Beck v. Montana Constructions Pty. Ltd.3 ,
aux pp. 304-5:

[TRADUCTION] .. . que l'engagement que prend une
personne de produire moyennant r6munbration une
chose susceptible de faire l'objet d'un droit d'auteur
implique l'utilisation de la chose avec la permission

3 (1963), 5 F.L.R. 298.
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gagement to use the material in the manner and for
the purpose in which and for which it was contem-
plated between the parties that it would be used at
the time of the engagement.

And further:

... the payment for sketch plans includes a per-
mission or consent to use those sketch plans for the
purpose for which they were brought into existence,
namely, for the purpose of building a building in
substantial accordance with them and for the pur-
pose of preparing any necessary drawings as part of
the task of building the building.

There then remains the question whether there
should be any implied right to transfer it and here
I think that it must inevitably be implied that the
owner, having commissioned the sketch plan and
having obtained the right to use it for the purpose
of erecting on that site a building in substantial
accordance with it, should have the right to transfer
that right to a new owner of the land.

The Beck case has been followed in a recent
decision of the English Court of Appeal, Blair v.

Osborne and Tomkins4 .

Netupsky agreed with Hamilton to provide the
plans for the structural design of the Ottawa Civic
Centre. Hamilton, the architect for the project,
was acting for the owner, the City of Ottawa, in
his dealings with Netupsky. The plans SK-1 and
SK-2 and S1 to S5 became the property of the
owner to use for the purpose of erecting the in-
tended structure in substantial accordance with
those plans. Dominion Bridge, the successful
bidder for the steelwork, used the plans for this
purpose, and their authority was derived from the
City of Ottawa, which held an implied licence to
the copyright.

The extent to which the copyright material may
be altered is not unfettered, however. The Court
may imply terms limiting that right, or the con-
tract may expressly or impliedly forbid any altera-
tions: Frisby v. British Broadcasting Corporation5 .
There was no refusal by Dominion Bridge to give
credit to Netupsky for the structural design. The
final plans, though modified, described a structure
which, to the layman would be identical in ap-

'[1971] 2 W.L.R. 503.
[1967] 1 Ch. 932.

ou le consentement ou la licence de celui qui a pris
cet engagement, en la manibre et pour les fins qu'au
moment de I'engagement les parties avaient h l'esprit
au sujet de son utilisation.

Et plus loin:

[TRADUCTION] . . . le paiement vers6 pour des plans
sommaires couvre leur utilisation avec la permission
ou le consentement de l'auteur, aux fins pour les-
quelles ils ont 6t6 6tablis, savoir aux fins de con-
struire un bitiment qui s'y conforme de prs et aux
fins de faire tous les dessins n&cessaires, cela faisant
partie du travail requis pour la construction du
bitiment.

Reste alors a savoir s'il devrait y avoir un droit
implicite de cession et ici je crois qu'il faut indvitable-
ment inf6rer que le propri6taire, apris avoir com-
mand6 un plan sommaire et obtenu le droit de
l'utiliser aux fins de construire sur cet emplacement
un bitiment qui s'y conforme de prms, devrait avoir
le droit de c6der ce droit a un nouveau propri6taire
du bien-fonds.

L'arrt Beck a 6td suivi dans une r6cente d6ci-
sion de la Cour d'appel d'Angleterre: Blair v. Os-
borne and TomkinsA.

Netupsky a convenu avec Hamilton de fournir
les plans de la charpente du Centre municipal
d'Ottawa. Hamilton, l'architecte de l'ouvrage, agis-
sait pour le compte de la propri6taire, la ville
d'Ottawa, dans ses rapports avec Netupsky. Les
plans SK-1, SK-2 et S1 h S5 sont devenus le
bien de la propri6taire qui pouvait en faire usage
pour 6riger la structure projetde en s'y confor-
mant de pris. Dominion Bridge, I'adjudicataire des
travaux de charpente, s'est servie des plans & cette
fin; son droit de le faire lui venait de la ville d'Ot-
tawa qui d6tenait une licence implicite quant au
droit d'auteur.

L'6tendue des modifications qui peuvent 8tre
apportdes aux choses protdg6es par un droit
d'auteur n'est toutefois pas illimit6e. La Cour peut
inf6rer des conditions restreignant ce droit, ou le
contrat peut, explicitement ou implicitement, in-
terdire tout changement: Frisby v. British Broad-
casting Corporation5 . Dominion Bridge n'a pas
refus6 d'attribuer & Netupsky le mdrite du projet
de la structure. Les plans d6finitifs, bien que modi-

'[1971] 2 W.L.R. 503.
B [1967] 1 Ch. 932.
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pearance to a structure built in accordance with
Netupsky's plans. Netupsky himself had made
various changes to his SK-1 and SK-2 drawings
to prepare the plans Si to S5. These changes were
at least a partial cause of further changes being
required to decrease the cost involved, and all
changes were authorized by the City of Ottawa.
In my opinion, the alterations made by Dominion
Bridge were within the limits which should be con-
sidered acceptable.

There was included in the agreement between
Netupsky and Hamilton, the following provision:

3. This design will be considered to be the extent
of your obligation for the above fee. If written in-
struction is given to you after that date to change
such a design by virtue of the client's instructions or
ours, you will bill us on an hourly basis in accord-
ance with the minimum hourly rates set forth by the
Ontario Association of Architects. In fact, your
charges will be on an equal basis with ours and we
will make available to you the photostat copy of our
arrangements with the City as far as those hourly
rates are concerned.

Even if this clause can be construed as reserv-
ing to Netupsky the right to make changes, he
cannot contend that this precluded such altera-
tions. He repudiated that contract, and the re-
pudiation was accepted as decided by an earlier
decision of the Court of Appeal for British
Columbia and affirmed by this Court on October
21, 1969.

In the result, there has been no infringement as
the alterations were made with the implied con-
sent or licence of Netupsky. The appeal is dis-
missed and the cross-appeal allowed, the whole
with costs both here and in the Courts below.

Appeal dismissed and cross-appeal allowed,
with costs.

Solicitors for the defendant, respondent: Lad-
ner, Downs, Ladner, Locke, Clark & Lenox,
Vancouver.

fis, d6crivaient une structure qui, aux yeux du
profane, aurait le mime aspect qu'une structure
ex6cut6e d'aprbs les plans de Netupsky. Ce dernier
avait lui-meme fait divers changements dans ses
plans SK-1 et SK-2 pour dresser les plans S1 A S5.
Ces changements furent, du moins en partie, la
cause des nouveaux changements n6cessaires pour
r6duire le cofit de la construction, et tous furent
sanctionn6s par la ville d'Ottawa. A mon avis,
les remaniements effectu6s par Dominion Bridge
sont demeur6s dans des limites qu'on doit consi-
d6rer comme acceptables.

Ptait incluse dans la convention intervenue en-
tre Netupsky et Hamilton, la disposition suivante:
[TRADUCTION] 3. Ce projet sera consid6rb comme
repr6sentant I'6tendue de vos obligations pour les
honoraires susdits. Si aprbs cette date-li vous 6tes
charg6, par 6crit, de modifier ledit plan, sur les
instructions du client ou sur nos propres instructions,
vous nous enverrez un memoire sur une base horaire
et conforme au taux horaire minimum 6tabli par
I'Association des architectes de l'Ontario. De fait, vos
prix seront 6tablis sur la mime base que les n6tres
et nous vous ferons tenir une photocopie des
accords conclus avec la ville, en ce qui concerne
ces taux horaires.

Mme si cette clause peut s'interpr6ter comme
r6servant & Netupsky le droit d'effectuer des
changements, il ne peut pr6tendre qu'elle inter-
disait de tels remaniements. II a r6pudi6 ce con-
trat et la r6pudiation a 6t6 eccept6e comme 1'a
conclu la Cour d'appel de la Colombie-Britannique
dans une d6cision antirieure que cette Cour a
confirm6e le 21 octobre 1969.

En somme, il n'y a pas eu violation du droit
d'auteur 6tant donn6 que les changements ont
6t6 effectubs avec le consentement ou la licence
implicite de Netupsky. L'appel est rejet6 et 1'appel
incident est accueilli, le tout avec d6pens en cette
Cour ainsi que dans les Cours d'instance in-
f6rieure.

Appel rejetd et appel incident accueilli, avec
ddpens.

Procureurs de la ddfenderesse, intimde: Ladner,
Downs, Ladner, Locke, Clark & Lenox, Vancou-
ver.

94390-71
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Nick Albert Basarsky, Administrator of
the Estate of Gordon Stewart Onishenko,
Deceased (Plaintiff) Appellant;

and

Joe Quinlan and Eileen Quinlan (Defendants)
Respondents.

1971: June 4; 1971: October 5.

Present: Martland, Ritchie, Hall, Spence and
Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF

ALBERTA, APPELLATE DIVISION

Practice-Application to amend statement of
claim-Application made after expiry of limitation
period-Special circumstances warranting Court to
allow amendment.

Following an automobile accident in which 0 was
killed, the appellant, as administrator of O's estate,
commenced an action against the respondents, claim-
ing damages under the provisions of The Trustee
Act, R.S.A. 1955, c. 346. Liability was admitted and
the action proceeded limited to the matter of quan-
tum of damages. The appellant applied for leave to
amend the statement of claim in certain particulars
which were not objected to by the respondents and
for which leave was given, and in the same applica-
tion the appellant asked leave to amend the state-
ment of claim by adding two new paragraphs and
by changing the prayer for relief so as to include a
claim on behalf of O's widow and children, pursuant
to the provisions of The Fatal Accidents Act, R.S.A.
1955, c. 111. The application was dismissed by the
chambers judge and an appeal to the Appellate
Division was also dismissed. An appeal was then
brought to this Court and the issue was to whether
the proposed amendments could be made, having re-
gard to the fact that the two-year period under which
an action could be brought under The Fatal Acci-
dents Act had expired before the application to
amend was made.

Held: The appeal should be allowed.

The rule of practice in Weldon v. Neal (1887),
56 L.J.Q.B. 621, 19 Q.B.D. 394, is not absolute,
and an amendment of the nature of that sought in
the latter case will be allowed where peculiar circum-
stances exist which warrant the amendment being
allowed. The adjective "peculiar" in the context of

Nick Albert Basarsky, Administrateur
judiciaire de la Succession de feu Gordon
Stewart Onishenko (Demandeur) Appelant;

et

Joe Quinlan et Eileen Quinlan (Difendeurs)
Intimis.

1971: le 4 juin; 1971: le 5 octobre.

Pr6sents: Les Juges Martland, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPRtME DE L'ALBERTA

Pratique-Requte pour amender la ddclaration-
Requ&te prdsentle aprds l'expiration des dilais pour
intenter action--Circonstances spiciales justifiant
l'autorisation.

Par suite d'un accident d'automobile dans lequel
0 a t6 tu6, I'appelant, en sa qualit6 d'administra-
teur de la succession de 0, intentait une action aux
intim6s, r6clamant des dommages en vertu des dis-
positions du Trustee Act, R.S.A. 1955, c. 346. La
responsabilit6 ayant 6t6 admise, I'action a 6t6 pour-
suivie uniquement sur le montant des dommages.
L'appelant a demand6 l'autorisation d'amender la
d6claration quant A certains d6tails que les intim6s
ne contestaient pas, et cette autorisation fut accord6e.
Dans la requ8te, I'appelant demandait aussi l'auto-
risation d'amender la d6claration en y ins6rant deux
nouveaux paragraphes et d'en changer le dispositif
pour y inclure une r6clamation en vertu des dis-
positions du Fatal Accidents Act, R.S.A. 1955, c.
111, pour le compte de la veuve et des enfants de
0. Le juge en chambre a rejet6 cette requete et
I'appel interjet6 A la Chambre d'appel a 6t6 6gale-
ment rejet6. Sur l'appel interjet6 a cette Cour, la
question en litige est celle de savoir si la modifica-
tion propos6e peut etre faite, 6tant donn6 que le
d6lai de deux ans pendant lequel on aurait pu in-
tenter une action en vertu du Fatal Accidents Act,
a pris fin avant que la requite en modification ne soit
faite.

Arrdt: L'appel doit 8tre accueilli.
La rbgle de pratique 6nonc6e dans Weldon v. Neal

(1887), 56 L.J.Q.B. 621, 19 Q.B.D. 394, n'est pas
absolue, et on autorisera un amendement de la nature
de celui qui est demand6 dans cette dernibre cause
lorsque l'existence de circonstances particulibres en
justifie l'autorisation. L'adjectif <particulier> dans le
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the judgment of Lord Esher M.R. in Weldon v. Neal
and at the date thereof may be equated with
"special" in current usage. The special circumstances
which would warrant a court to allow such an
amendment existed in the present case.

f
Tannas v. Mosser, [1930] 1 W.W.R. 738; Pontin

v. Wood, [1962] 1 All E.R. 294; Hall v. Meyrick,
[1957] 2 All E.R. 722; Cooper v. Williams, [1963]
2 All E.R. 282; Fitzpatrick v. Schram, [1928] 1
W.W.R. 751, referred to.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division, dismissing
an appeal from an order of Primrose J., whereby
the appellant's application to amend the statement
of claim in certain particulars was dismissed.
Appeal allowed.

H. L. Irving, Q.C., and J. K. Holmes, for the
plaintiff, appellant.

D. H. Bowen, Q.C., for the defendants, respon-
dents.

The judgment of the Court was delivered by

HALL J.-This is an appeal from the Appellate
Division of the Supreme Court of Alberta in which
an application by the appellant to amend the
statement of claim in the action was dismissed.

Gordon Stewart Onishenko was killed in an
automobile accident on September 9, 1967, near
Lacombe in the Province of Alberta. The appel-
lant Basarsky was appointed administrator of the
estate of the deceased Onishenko under letters of
administration granted to him on January 17,
1968. On October 18, 1968, the appellant com-
menced an action against the respondents. Para-
graph 2 of the statement of claim reads in part
as follows:

... and the Plaintiff brings this action on behalf of
the said Estate pursuant to the provisions of the
Trustee Act being Chapter 346 of the Revised
Statutes of Alberta 1955 and amendments thereto.
The appellant also alleged in the statement of
claim:

THAT the said accident, injury, and death refer-
red to in the preceding paragraphs hereof were

contexte de la d6cision de Lord Esher dans Weldon
v. Neal et a l'6poque de cette d6cision, peut 6tre con-
sid6r6 comme 6quivalant A xsp6cialD selon l'usage
actuel. Les circonstances sp6ciales suivant lesquelles
une cour serait fond6e a autoriser cet amendement
existent en l'espice.

Arrets suivis: Tannas v. Mosser, [1930] 1 W.W.R.
738; Pontin v. Wood, [1962] 1 All E.R. 294; Hall v.
Meyrick, [1957] 2 All E.R. 722; Cooper v. Williams,
[1963] 2 All E.R. 282; Fitzpatrick v. Schram, [1928]
1 W.W.R. 751.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de l'Alberta, rejetant un
appel d'une ordonnance du Juge Primrose, en
vertu de laquelle la requate de I'appelant pour
amender la d6claration quant h certains d6tails a
6t6 rejet6e. Appel accueilli.

H. L. Irving, c.r., et I. K. Holmes, pour le de-
mandeur, appelant.

D. H. Bowen, c.r., pour les d6fendeurs, intim6s.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-Il s'agit d'un appel d'un arret
de la Chambre d'appel de la Cour supreme de
I'Alberta rejetant la requete de l'appelant en modi-
fication de la d6claration de l'action.

Gordon Stewart Onishenko a 6t6 tu6 dans un
accident d'automobile le 9 septembre 1967, pres
de Lacombe, en Alberta. L'appelant Basarsky a

t6 nomm6 administrateur de la succession de feu
M. Onishenko en vertu de lettres d'administration
A lui octroy6es le 17 janvier 1968. Le 18 octobre
1968, l'appelant intentait une action aux intim6s.
Un partie du par. 2 de la d6claration se lit comme
suit:

[TRADUCTION] ... et le demandeur intente la
pr6sente action pour le compte de ladite succession
en vertu des dispositions du Trustee Act, chapitre
346 des statuts revis6s de l'Alberta de 1955, modifi6.
L'appelant a aussi alligu6 dans la d6claration:

QUE l'accident, les blessures et la mort dont il
est fait mention aux paragraphes pr6c6dents des
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caused solely and entirely by the negligence of the
Defendant JOE QUINLAN in the operation of the
motor vehicle operated by him, ....

and in the prayer for relief, the claim was made:

Under the provisions of The Trustee Act on behalf
of GORDON STEWART ONISHENKO, Deceased,
for loss of life pain, suffering, and loss of expectation
of life, and general damages in the sum of $250,-
000.00.

The defendants entered a statement of defence
in the action and para. 1 of that defence reads:

THAT the Defendants admit the accident referred
to in the Statement of Claim and further admit that
the said accident occurred as a result of the negli-
gence of the Defendant, JOE QUINLAN.

The action proceeded limited to the quantum of
damages recoverable as liability had been ad-
mitted.

On August 26, 1970, the appellant applied
to the presiding judge in chambers at Edmonton
for leave to amend the statement of claim in cer-
tain particulars which were not objected to by the
respondents and for which leave was given, and
in the same application the appellant asked leave
to amend the statement of claim by adding two
new paragraphs 7(a) and (b) as follows:

7(a) The said Gordon Stewart Onishenko before
the time of his death was 43 years of age, employed
as a sheet metal shop foreman and his wife and
children aforesaid were entirely dependent upon his
earnings as such, for their support and education,
and in consequence of the death of the said Gordon
Stewart Onishenko they have been deprived of that
means of support and education.

7(b) The Plaintiff, as Administrator aforesaid, in-
curred expense for the burial of the said Gordon
Stewart Onishenko and therefore claims the sum of
$500.00.

and by changing the prayer for relief to read:

(c) Under the provisions of the Fatal Accidents
Act and on behalf of the widow and children of
Gordon Stewart Onishenko, deceased, damages in
the sum of $150,000.00.

pr6sentes r6sultent uniquement et entibrement de la
n6gligence du d6fendeur JOE QUINLAN dans la
conduite du v6hicule automobile qu'il conduisait,...

et, dans le dispositif, il conclut:

[TRADUCTION] En vertu des dispositions du Trustee
Act, pour le compte de feu GORDON STEWART
ONISHENKO, pour perte de la vie, souffrances,
perte d'expectative de vie, et h titre de dommages-
int6r8ts g6n6raux, la somme de $250,000.

Les d6fendeurs ont produit une d6fense A
l'action; le paragraphe 1 de cette d6fense se lit
ainsi:
[TRADUCTION] QUE les d6fendeurs admettent I'acci-
dent mentionn6 dans la d6claration et admettent de
plus que ledit accident est survenu par suite de la
n6gligence du d6fendeur JOE QUINLAN.

L'action a t6 poursuivie uniquement sur le
montant des dommages recouvrables puisque la
responsabilit6 avait 6t6 admise.

Le 26 aofit 1970, I'appelant a demand6 au juge
en chambre, h Edmonton, l'autorisation d'amender
la d6claration quant A certains d6tails que les in-
tim6s ne contestaient pas, et cette autorisation fut
accordde. Dans la requ8te, 1'appelant demandait
aussi 1'autorisation d'amender la d6claration en y
insdrant deux nouveaux paragraphes, les para-
graphes 7(a) et 7(b) suivants:

[TRADUCTION] 7(a) Ledit Gordon Stewart Oni-
shenko 6tait, avant sa mort, ag de 43 ans; il travail-
lait comme contremaitre dans un atelier de t6lerie et
sa femme et ses enfants susdits ne comptaient que sur
son salaire pour leur subsistance et leur 6ducation;
par suite de la mort dudit Gordon Stewart Onishenko,
ils sont priv6s de ce moyen d'assurer leur subsistance
et leur 6ducation.

7(b) Le demandeur, en qualit6 d'administrateur
comme susdit, a assum6 les frais de s6pulture dudit
Gordon Stewart Onishenko et r6clame en cons6-
quence la somme de $500.00.
et d'en changer le dispositif, pour qu'il se lise
comme suit:

[TRADUCTION] (c) En vertu des dispositions du
Fatal Accidents Act, et pour le compte de la
veuve et des enfants de feu Gordon Stewart Oni-
shenko, des dommages-int6rits au montant de
$150,000.00.

382 BASARSKY V. QUINLAN Hall J. [1972] S.C.R.
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The application was dismissed without written
reasons by Primrose J. and on an appeal to the
Appellate Division the appeal from Primrose J.
was dismissed, again with no written reasons.

The issue here is as to whether the proposed
amendments could be made, having regard to the
fact that the two-year period under which an
action could be brought under The Fatal Acci-
dents Act, R.S.A. 1955, c. 111, had expired be-
fore the application to amend was made.

The respondents in their factum rely princi-
pally on what is known as the rule in Weldon v.
Neal", and the jurisprudence emanating therefrom
and quote from Lord Esher M.R. in that case as
follows:

It has been urged that if the Court were to allow
an amendment by adding a cause of action which,
if the writ were issued at the time when such amend-
ment is allowed, would be barred, this would be
giving the plaintiff an advantage and taking away
from the defendant a right which he would have had
-the effect of such an amendment being to allow
the plaintiff to take advantage of the original writ
of summons for the purpose of defeating the Statute
of Limitations.

and:

The effect of allowing these amendments would be
to deprive the defendant of his right to plead the
Statute of Limitations.

It must be pointed out that there was omitted
from the remarks attributed to Lord Esher M.R.
in the Law Journal Queen's Bench Report be-
tween the two quotations as given above the
following:

The Court, inasmuch as they have power to allow
amendment, would, under very peculiar circum-
stances, allow it to be made; but, as a general rule,
such an amendment will not be allowed. There are
no peculiar circumstances here. The plaintiff origi-
nally brought an action for slander alone; and if
the matters now sought to be put into the statement
of claim had been included in the writ of summons,
they would not have been barred; whereas if a new
writ were to be issued in respect of these matters
they would be barred. (Emphasis added.)

1 (1887), 56 L.J.Q.B. 621.

Le Juge Primrose a rejet6 cette requ~te sans mo-
tifs 6crits et l'appel interjet6 de sa d6cision A la
Chambre d'appel a 6t6 rejet6, 6galement sans
motifs 6crits.

La question en litige est celle de savoir si la
modification proposee peut 6tre faite, 6tant donn6
que le d6lai de deux ans pendant lequel on aurait
pu intenter une action en vertu du Fatal Accidents
Act, S.R.A. 1955, c. 111, a pris fin avant que la
requite en modification ne soit faite.

Dans leur factum, les intim6s invoquent sur-
tout la r~gle connue sous le nom de ragle de
l'affaire Weldon v. Neal', et la jurisprudence qui
en d6coule, et citent le passage suivant des motifs
de Lord Esher, Maitre des R61es, dans cette
affaire-4:
[TRADUCTION] On soutient que si la Cour permettait
un amendement ajoutant une cause d'action qui
serait prescrite si le bref 6tait 6mis au moment oii
I'amendement est autoris6, elle favoriserait ainsi la
demanderesse et priverait le d6fendeur d'un droit
qu'il aurait eu-'effet d'un tel amendement 6tant
de permettre A la demanderesse de se servir du bref
d'assignation original pour contourner la loi de pres-
cription.

et:
[TRADUCTION] En autorisant ces amendements, on
priverait le d6fendeur de son droit d'invoquer la
loi de prescription.

Il faut signaler qu'on a omis, dans les remarques
attribu6es A Lord Esher, Maitre des R61es, dans
le Law Journal Queen's Bench Report, le passage
suivant qui se trouve entre les deux citations
pr6cidentes:

[TRADUCTION] Dans la mesure oih elle a le pouvoir
d'autoriser un amendement, la Cour I'autoriserait
dans des circonstances trds particulidres (peculiar);
mais en rigle g6ndrale, un tel amendement ne sera
pas autoris6. Il n'y a pas de circonstances particu-
libres dans ce cas-ci. La demanderesse a d'abord
intent6 une action pour propos diffamatoires seule-
ment. Si les matibres que l'on cherche h ins6rer dans
la d6claration avaient 6t6 mentionn6es au bref d'as-
signation, elles n'auraient pas 6t6 prescrites; tandis
qui si l'on d6livrait un nouveau bref A leur sujet,
elles le seraient. (Les italiques sont de moi.)

'(1887), 56 L.J.Q.B. 621.
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It is of some significance to point out that Lord
Esher M.R.'s judgment in Weldon v. Neal is also
reported in the Law Reports2, and the complete
text of his judgment in the latter report of the case
is as follows:

We must act on the settled rule of practice, which
is that amendments are not admissible when they
prejudice the rights of the opposite party as existing
at the date of such amendments. If an amendment
were allowed setting up a cause of action, which, if
the writ were issued in respect thereof at the date
of the amendment, would be barred by the Statute
of Limitations, it would be allowing the plaintiff to
take advantage of her former writ to defeat the
statute and taking away an existing right from the
defendant, a proceeding which, as a general rule,
would be, in my opinion, improper and unjust.
Under very peculiar circumstances the Court might
perhaps have power to allow such an amendment,
but certainly as a general rule it will not do so. (Em-
phasis added.)

This case comes within that rule of practice, and
there are no peculiar circumstances of any sort to
constitute it an exception to such rule. For these
reasons I think the order of the Divisional Court
was right and should be affirmed.

While the respective reports of the judgment of
Lord Esher M.R. are not identical, whatever
their semantic differences it becomes clear that
Lord Esher M.R. is not stating a rule that pre-
cludes an exception. In the Law Reports version
of the judgment one reads that the Court might
perhaps have power to allow the amendment
sought provided the circumstances were "pecu-
liar". The Law Journal version reads to this
effect: the Court would grant the amendments
sought provided there were "peculiar" circum-
stances. Thus the conclusion must be that the rule
of practice in Weldon v. Neal is not absolute, and
an amendment of the nature of that sought in the
latter case will be allowed where peculiar circum-
stances exist which warrant the amendment being
allowed. The power to allow an amendment after
the time limited by a Statute of Limitations will
necessarily be infrequently invoked as the circum-
stances warranting its use will not often occur. I

Il importe de signaler que la d6cision de Lord
Esher est rapport6e aussi dans les Law Reports2,
et le texte complet de sa d6cision dans ce dernier
recueil se lit comme suit:

[TRADUCTION] Nous devons suivre la r~gle de
pratique 6tablie, selon laquelle ne sont pas recevables
les amendements qui seraient pr6judiciables aux
droits de la partie adverse, tels qu'ils existent h la
date de ces amendements. Si l'on autorisait un
amendement 6nongant une cause d'action qui serait,
si le bref quant A cette cause d'action 6tait d6livr6
A la date de l'amendement, prescrite en vertu de la
loi de prescription, on permettrait a la demande-
resse de se pr6valoir de son premier bref pour con-
tourner la loi et l'on priverait le d6fendeur d'un droit
existant, proc6dure qui, en r~gle g6n6rale, serait, h
mon avis, irr6gulibre et injuste. Dans des circons-
tances trds particulidres, la Cour aurait peut-9tre le
pouvoir d'autoriser un tel amendement, mais, en
rbgle g6n6rale, elle ne le fera certainement pas. (Les
italiques sont de moi.)

La pr6sente affaire tombe sous le coup de cette
rkgle de pratique et aucune circonstance particulibre
de quelque sorte en fait une exception h cette rigle.
Pour ces motifs, je crois que l'ordonnance de la
Divisional Court est bien fond6e et devrait 6tre
maintenue.

Bien que les deux comptes rendus de la d6-
cision de Lord Esher ne soient pas indentiques,
quelles que soient leurs divergences d'ordre s6-
mantique, il ressort clairement que Lord Esher
n'6nonce pas une rbgle qui ne souffre aucune
exception. Dans la version publi6e dans les Law
Reports, on lit que la Cour aurait peut-6tre le
pouvoir d'autoriser 1'amendement demand6
pourvu que les circonstances soient ((particu-
libres>. Dans la version du Law Journal, on dit,
en substance: la Cour autoriserait les amende-
ments demand6s pourvu qu'il y ait des circons-
tances <particulibres>. Il faut done conclure que
la rigle de pratique 6noncie dans Weldon v. Neal
n'est pas absolue et qu'on autorisera un amende-
ment de la nature de celui qui est demand6 dans
cette dernibre cause lorsque I'existence de circons-
tances particulibres en justifie l'autorisation.
Forc6ment, on fera rarement appel au pouvoir
d'autoriser un amendement une fois 6coul6 le d6lai

2 (1887), 19 Q.B.D. 394.2 (1887), 19 Q.B.D. 394.

384 BASARSKY V. QUINLAN Hall J. [1972] S.C.R.



BASARSKY C. QUINLAN Le Juge Hall

am fortified in my interpretation of Weldon v.
Neal (supra) by the fact that McKay and Mac-
kenzie JJ.A. in Tannas v. Mosser3 , recognized
that the rule was not absolute and by Holroyd
Pearce L.J. in Pontin v. Wood4, and Hodson L.J.
in Hall v. Meyrick5, who also recognized that
there could be exceptions to the rule in Weldon
v. Neal although no such circumstances were
present in those cases.

The adjective "peculiar" in the context of
Lord Esher M.R.'s judgment and at the date
thereof may be equated with "special" in current
usage. Such was the treatment accorded the ex-
pression by Holroyd Pearce L.J. in Pontin v.
Wood (supra) at p. 297. The expression "pecu-
liar" as used by Lord Esher M.R. in 1887 means
"special" today. "Peculiar" has now another con-
notation as shown in The New Roget's Thesaurus
in Dictionary Form where it is defined as "odd,
singular, curious, eccentric". Lord Esher M.R.
did not use "peculiar" in any of these senses.

In my view, the special circumstances which
would warrant a court to allow such an amend-
ment exist here. All the facts relating to the tort
of the respondents and their liability for the
death of Onishenko were pleaded in the original
statement of claim. The respondents have ad-
mitted responsibility for the death of Onishenko.
On the examination for discovery of the appellant
which took place on June 9, 1969, counsel for the
respondents examined as to the age of Onishenko's
widow, whether she had employment, the number
of children and their ages as well as to the em-
ployment and earnings of the deceased, all mat-
ters relevant only to an action under The Fatal
Accidents Act.

I think it cannot be suggested that the respon-
dents were actually prejudiced by the appellant's
failure to name The Fatal Accidents Act specifi-

8 [19301 1 W.W.R. 738, [1930] 4 D.L.R. 192.
4 [19621 1 All E.R. 294.
' [1957] 2 All E.R. 722.

6tabli par loi de prescription, puisque les circons-
tances qui permettront d'y avoir recours ne se
pr6senteront pas souvent. Je suis d'autant plus
convaincu de mon interpr6tation de l'arrit Weldon
v. Neal (pr6cit6) que les juges d'appel McKay et
Mackenzie, dans Tannas v. Mosser, ont reconnu
que cette regle n'est pas absolue, et que les Lord
Juges Holroyd Pearce dans Pontin v. Wood4, et
Hodson dans Hall v. Meyrick, ont 6galement re-
connu qu'il pouvait y avoir des exceptions h
la rigle 6nonc6e dans Weldon v. Neal, quoiqu'il
n'y ait pas eu de telles circonstances dans ces
affaires-4.

L'adjectif <particulier> (peculiar) dans le con-
texte de la d6cision de Lord Esher et h 1'6poque
de cette d6cision, peut &re consid6r6 comme 6qui-
valant h <sp6ciah selon 1'usage actuel. Tel est le
sens que le Lord Juge Holroyd Pearce a donn6
A ce terme dans I'affaire Pontin v. Wood (pr6-
cit6e) h la p. 297. <Particulier>, au sens oii l'em-
ployait Lord Esher en 1887 signifie aujourd'hui
«sp6cial>. <Peculiar> a maintenant une autre
signification comme on peut le voir dans le New
Roget's Thesaurus in Dictionary Form qui le d6-
finit par les termes [TRADUCTION] <<6trange, singu-
lier, curieux, excentrique>. Lord Esher n'a em-
ployd I'adjectif <peculiar> dans aucun de ces
sens.

A mon avis, les circonstances sp6ciales suivant
lesquelles une cour serait fond6e A autoriser cet
amendement existent en 1'esp~ce. Tous les faits
touchant au quasi-d6lit des intim6s et A leur res-
ponsabilit6 quant A la mort d'Onishenko ont 6t6
all6gu6s la d6claration originale. Les intim6s ont
admis leur responsabilit6 quant A la mort d'Oni-
shenko. Lors de l'interrogatoire pr6alable de
l'appelant, qui a eu lieu le 9 juin 1969, l'avocat
des intim6s a demand6 1'Age de la veuve d'Oni-
shenko, si elle avait un emploi, le nombre de ses
enfants et leur Age, et quels 6taient 1'emploi et
le salaire du d6funt; toutes ces questions ne sont
pertinentes que dans une action intent6e en vertu
du Fatal Accidents Act.

Je ne crois pas qu'on puisse pr6tendre que les
intim6s ont subi un pr6judice r6el du fait de
l'omission de 1'appelant d'invoquer express6ment

3 [19301 1 W.W.R. 738, [1930] 4 D.L.R. 192.
' [1962] 1 All E.R. 294.
5 [1957] 2 All E.R. 722.

r19721 R.C.S. 385



386 BASARSKY V. QUINLAN Hall J. [19721 S.C.R.

cally in the original statement of claim. At the
time the action was brought, the appellant, as
administrator of the estate of the deceased, had
the right to claim under The Fatal Accidents Act
at the same time as he was putting forward the
claim under The Trustee Act. The omission of the
appellant to give particulars of those on whose
behalf an action under The Fatal Accidents Act
could be taken is not in itself fatal and neither is
the failure to refer to the latter Act specifically:
Cooper v. WilliamsO. The Alberta statute does not
require that such particulars be given and failure
to give those particulars is not a reason for strik-
ing out the statement of claim as disclosing no
cause of action. This point was dealt with in
Alberta in Fitzpatrick v. Schram7 , and in this re-
gard also note should be taken of the judgment
of Lord Denning M.R. in Cooper v. Williams
(supra). The Imperial Fatal Accidents Acts
specifically require that the intended beneficiaries
of an action under the Acts be named. None the
less, the failure so to name all the intended bene-
ficiaries or to mention The Fatal Accidents Acts
nor show that the plaintiff sued in a representative
capacity did not nullify the proceedings.

In the light of the special circumstances existing
in this case, I would allow the appeal and order
that the statement of claim be amended as asked
for. The appellant will have his costs in this Court
and in the Appellate Division. The respondents
are entitled to their costs of the application be-
fore Primrose J.

Appeal allowed with costs.

Solicitors for the plaintiff, appellant: Holmes,
Crowe, Power & Johnston, Edmonton.

Solicitors for the defendants, respondents:
Duncan & Bowen, Edmonton.

* [1963] 2 All E.R. 282.
[1928] 1 W.W.R. 751.

le Fatal Accidents Act dans la d6claration
originale. Au moment de Pintroduction de l'ins-
tance, Pappelant, en qualit6 d'administrateur de
la succession de la victime, avait le droit de pour-
suivre en vertu du Fatal Accidents Act en m~me
temps qu'il poursuivait en vertu du Trustee Act.
L'omission par l'appelant de fournir des d6tails
au sujet de ceux pour qui il pouvait poursuivre en
vertu du Fatal Accidents Act n'est pas en elle-
m~me fatale, non plus que le fait de ne pas men-
tionner express6ment cette dernibre loi: Cooper v.
Williams6 . Le Fatal Accidents Act de l'Alberta
n'exige pas la mention de ces d6tails et le fait de
ne pas les mentionner n'est pas un motif de rayer
la d6claration du fait qu'elle n'6nonce aucune
cause d'action. Ce point a 6t6 d6cid6 en Alberta
dans l'affaire Fitzpatrick v. Schram7 , et, sous ce
rapport, il y a lieu de noter la d6cision de Lord
Denning, Maitre des R6les, dans l'affaire Cooper
v. Williams (pr6cit6e). Les Fatal Accidents Acts
impdriaux exigent express6ment que les b6n6fi-
ciaires visis de 'action prise en vertu de ces Lois
soient d6sign6s nomm6ment. N6anmoins, le fait
de ne pas nommer tous les b6ndficiaires vis6s ou
de ne pas mentionner les Fatal Accidents Acts ou
de ne pas indiquer que le demandeur poursuit
pour le compte d'autrui n'a pas invalid6 les pro-
c6dures.

A la lumibre des circonstances sp6ciales de la
pr6sente affaire, je suis d'avis d'accueillir Pappel
et d'ordonner que la d6claration soit amend6e
suivant les conclusions de la requ8te. L'appelant
aura droit A ses d6pens en cette Cour et en Cham-
bre d'appel. Les intimbs ont droit A leurs d6pens
sur la requ~te pr6sent6e devant le Juge Primrose.

Appel accueilli avec dipens.

Procureurs du demandeur, appelant: Holmes,
Crowe, Power & Johnston, Edmonton.

Procureurs des ddfendeurs, intimis: Duncan &
Bowen, Edmonton.

6 [1963] 2 All E.R. 282.
7 [1928] 1 W.W.R. 751.
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Ren6 Mithot (Plaintiff) Appellant;

and

Montreal Transportation Commission
(Defendant) Respondent.

1971: January 28; 1971: December 20.

Present: Fauteux C. J. and Abbott, Judson, Hall
and Pigeon JJ.

ON APPEAL FROM THE COURT OF QUEEN'S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Municipal corporation-Child struck by bus-
Notice to Montreal Transportation Commission-
Right of action-Prescription-Action to be taken
within 6 months-Starting point of prescription, date
of accident or of notice-Charter of the City of
Montreal, ss. 536, 536a, 537.

On April 16, 1956, the plaintiff's son, a minor,
was struck by a bus belonging to the defendant
Commission. On April 19, notice of this accident
was given to the defendant. On October 18, 1956,
the plaintiff, personally and in his capacity as tutor
of his son, brought an action against the defendant,
claiming damages. The latter pleaded that having
regard to the provisions of s. 536 and following of
the Charter of the City of Montreal, the action was
prescribed. Under s. 536, notice must be given within
30 days from the date of the accident but the action
cannot be instituted before the expiration of 30 days
from the date of the receipt of the notice. Under
s. 536a, the action must be instituted within six
months from the date when the right of action
originated. The Superior Court dismissed the defence.
In the Court of Appeal it was held that the plea of
prescription was well-founded and, for this reason,
the action was dismissed. The plaintiff appealed to
this Court.

Held: The appeal should be allowed.

Per Fauteux C.J. and Abbott and Judson JJ.:
Whereas under the ordinary law the right of action
originates at the time the quasi-delict is committed,
in the present case, which is governed by ss. 536,
536a and 537 of the Charter and the interpretation
given to them by this Court in La Citi de Qudbec
v. Baribeau, [1934] S.C.R. 622, the right of action
originated not on the day of the accident but after
the notice of it was given to the Commission. It
follows that, under the provisions of s. 537 of the
Charter, the prescription only began to run from the

Ren6 M~thot (Demandeur) Appelant;

et

Commission de Transport de Montrial
(Difenderesse) Intimde.

1971: le 28 janvier; 1971: le 20 d6cembre.

Presents: Le Juge en Chef Fauteux et les Juges
Abbott, Judson, Hall et Pigeon.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Corporation municipale-Enfant heurtg par un
autobus-Avis 4 la Commission de Transport de
Montrial-Droit d'action-Prescription-Action doit
&tre intentge dans les six mois-Point de ddpart de
la prescription, date de l'accident ou de l'avis-
Charte de la Cit9 de Montrial, art. 536, 536a, 537.

Le 16 avril 1956, le fils mineur du demandeur fut
frapp6 par un autobus de la commission d6fen-
deresse. Le 19 avril, avis de cet accident fut donn6
& la d6fenderesse. Le 18 octobre, le demandeur, per-
sonnellement et en sa qualit6 de tuteur & son fils,
intenta une action contre la d6fenderesse pour lui
r6clamer des dommages-intirits. Celle-ci plaida
qu'en regard des dispositions des art. 536 et suivants
de la Charte de la Cit6 de Montrial, 1'action 6tait
prescrite. En vertu de l'art. 536, l'avis doit 6tre
donn6 dans les trente jours de l'accident mais l'action
ne peut 8tre intent6e avant l'expiration de trente
jours de la date de la r6ception de l'avis. En vertu
de l'art. 536a, l'action doit 6tre intent6e dans les six
mois du jour oa le droit d'action a pris naissance.
La Cour sup6rieure rejeta la d6fense. En Cour
d'appel, on jugea que le plaidoyer de prescription
6tait bien fond6 et, pour ce motif, l'action fut re-
jet6e. Le demandeur a appel6 h cette Cour.

Arrit: L'appel doit 8tre accueilli.

Le Juge en Chef Fauteux et les Juges Abbott et
Judson: Alors que sous le droit commun le droit
d'action prend naissance A l'instant m8me oil le
quasi-dblit est commis, dans le pr6sent cas, r6gi par
les art. 536, 536a et 537 et selon l'interpr6tation
qu'en a donn6e cette Cour dans La Citj de Quibec
c. Baribeau, [1934] R.C.S. 622, le droit d'action a
pris naissance non pas le jour de l'accident mais
apris que l'avis en a 6t6 donn6 A la Commission. Il
s'ensuit que, selon les prescriptions de 1'art. 537 de
la Charte, ce n'est qu'd partir du jour oa la Com-

387MtTHOT C. COMM. DE TRANSPORT DE MONTRiAL[1972] R.C.S.



MtTHOT V. MONTREAL TRANSPORTATION COMM. The Chief Justice [1972] S.C.R.

day on which the Commission actually received the
notice. The conclusion must therefore be that the
action against the Commission was not prescribed
when it was brought.

Per Judson, Hall and Pigeon JJ.: A right of action
does not originate until a plaintiff has an immediate
right to institute and maintain his suit. Before the
notice required by s. 536 had been given and thirty
days thereafter had expired there was no right of
action. It is clear, therefore, that the right of action
could not have "originated" prior to the expiration
of the 30-day period and that, consequently, the
action was not prescribed.

APPEAL from a judgment of the Court of
Queen's Bench, Appeal Side, province of Que-
bec', reversing a judgment of Bertrand J. Appeal
allowed.

J. P. Ste-Marie, Q.C., for the plaintiff, appel-
lant.

Gaetan Raymond, for the defendant, res-
pondent.

Abbott and Judson JJ. concurred with the
judgment delivered by

THE CHIEF JUSTICE-On April 16, 1956, Mi-
chel M6thot, who was then seven years of age,
was struck by a bus belonging to the Montreal
Transportation Commission. On April 19, notice
of this accident was given to the Commission, as
required by 14-15 Geo. VI, c. 124, s. 4, which,
in such cases, makes proceedings against the
Commission subject to the provisions of ss. 536,
536a and 537 of the Charter of the City of Mont-
real, mutatis mutandis. On October 18, 1956,
Rend M6thot, the father and tutor of Michel
M6thot, brought an action against the Commis-
sion, claiming by way of damages $16,946.94
personally, and $81,000 in his capacity as tutor
of his son, a minor.

The Commission contested this action on the
merits and pleaded, in particular, that having re-
gard to the provisions of the aforementioned sec-
tions of the Charter of the City of Montreal, the
action was prescribed.

mission a effectivement requ l'avis que la prescription
a commenc6 a courr. Il faut done conclure que
I'action contre la Commission n'6tait pas prescrite
lorsqu'elle fut intent6e.

Les Juges Judson, Hall et Pigeon: Un droit
d'action ne prend naissance qu'au moment oa un de-
mandeur a un droit imm6diat d'intenter et de pour-
suivre son action. Avant I'avis prescrit par l'art. 536
et l'expiration des trente jours qui le suivent, il n'y
a pas de droit d'action. Il est done clair que le droit
d'action ne peut avoir <pris naissanceD avant l'ex-
piration du d6lai de trente jours et que par cons6-
quent l'action n'6tait pas prescrite.

APPEL d'un jugement de la Cour du banc de
la reine, province de Qu6bec', infirmant un juge-
ment du Juge Bertrand. Appel accueilli.

J. P. Ste-Marie, c.r., pour le demandeur, appe-
lant.

Gaetan Raymond, pour la d6fenderesse, in-
timee.

Les Juges Abbott et Judson souscrivent au ju-
gement rendu par

LE JUGE EN CHEF-Le 16 avril 1956, Michel
M6thot, alors ag6 de sept ans, fut frapp6 par un
autobus de la Commission de Transport de Mon-
tr6al. Le 19 avril 1956, avis de cet accident fut
donn6 h la Commission, ainsi que requis par 14-
15 Geo. VI, c. 124, art. 4, qui, en pareil cas,
assujettit les recours en justice contre la Commis-
sion aux dispositions des articles 536, 536a et
537 de la Charte de la Cit6 de Montr6al, mutatis
mutandis. Le 18 octobre 1956, Ren6 M6thot,
pare et tuteur de Michel M6thot, intenta une
action contre la Commission pour lui r6clamer,
A titre de dommages-intr&ts, $16,946.94 person-
nellement et $81,000 en sa qualit6 de tuteur A
son fils mineur.

La Commission contesta cette action au fond
et plaida notamment qu'en regard des disposi-
tions des articles pricit6s de la Charte de la Cit6
de Montr6al, l'action 6tait prescrite.

[[1966] B.R. 144.
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The Superior Court dismissed the defence and
condemned the Commission to pay the plaintiff
$4,536.94 personally and $16,200 in his capacity
as tutor of his son Michel.

In the Court of Appeal' it was held that the
plea of prescription was well founded, and as this
was decisive of the appeal and the case, the
Court did not have to rule on the question of
liability. The appeal was allowed and the action
dismissed with costs.

Hence the appeal to this Court.
Thus the only question we have to decide is

whether, having regard to the aforementioned sec-
tions of the Charter of the City of Montreal, the
action against the Commission was prescribed at
the time it was brought, on October 18, 1956.

It is appropriate to cite one opposite the other
the French and English versions of these sections.

536. Nonobstant toute
loi A ce contraire, nul
droit d'action n'existe
contre la cit6 pour dom-
mages-int6rits r6sultant
de blessures corporelles
infligdes par suite d'un
accident ou pour dom-
mages A la propri6t6
mobilibre ou immobilibre,
A moins que, dans les
trente jours de tel acci-
dent ou de tels dom-
mages, et, dans les cas
d'accident et de domma-
ges r6sultant d'une chute
sur un trottoir on sur la
chaussbe, a moins que,
dans les dix jours de tel
accident un avis 6crit
n'ait 6t6 regu par la cit6,
mentionnant en d6tail les
dommages soufferts indi-
quant les nom, pr6noms,
occupation et adresse de
la personne qui les a
subis, donnant la cause
de ces dommages, et pr6-
cisant la date et I'endroit
oh ils sont arriv6s.

536. Notwithstanding
any law to the contrary,
no right of action shall
exist against the city for
damages resulting from
bodily injury, caused by
an accident, or for dam-
ages to movable or im-
movable property, unless
within thirty days from
the date of such accident
or damages, and, in the
case of accident and of
damages caused by a fall
on the sidewalk or the
roadway, unless, within
the ten days from the
date of such accident, a
written notice has been
received by the city, con-
taining the particulars of
the damages sustained,
indicating the surname,
Christian names, occupa-
tion and address of the
person who has suffered
the same, giving the
cause of such damages,
and specifying the date
and the place where the
same occurred.

La Cour sup6rieure rejeta la d6fense et con-
damna la Commission ' payer au demandeur
$4,536.94 personnellement et $16,200 en sa qua-
lit6 de tuteur h son fils Michel.

En Cour d'appell, on jugea que le plaidoyer
de prescription 6tait bien fond6 et, ceci 6tant
d6cisif de 1'appel et de la cause, la Cour n'eut pas
A se prononcer sur la question de responsabilit6.
L'appel fut accueilli et 1'action rejet6e avec d6-
pens.

De 1A le pourvoi A cette Cour.
Ainsi donc, la seule question que nous avons

h d6cider est de savoir si, en regard des articles
ci-dessus de la Charte de la Cit6 de Montr6al,
I'action contre la Commission 6tait prescrite lors-
que intent6e le 18 octobre 1956.

II convient de citer et de mettre en regard la
version frangaise et la
articles.

536. Nonobstant toute
loi A ce contraire, nul
droit d'action n'existe
contre la cit6 pour dom-
mages-int6rets r6sultant
de blessures corporelles
inflig6es par suite d'un
accident ou pour dom-
mages A la propri6t6
mobilibre ou immobi-
libre, A moins que, dans
les trente jours de tel
accident ou de tels dom-
mages, et, dans les cas
d'accident et de dom-
mages r6sultant d'une
chute sur un trottoir ou
sur la chauss6e, h moins
que, dans les dix jours
de tel accident un avis
6crit n'ait 6t6 regu par la
cit6, mentionnant en d6-
tail les dommages souf-
ferts indiquant les nom,
pr6noms, occupation et
adresse de la personne
qui les a subis, donnant
la cause de ces dom-
mages, et pr~cisant la
date et I'endroit ol' ils
sont arriv6s.

1[1966] B.R. 144.

version anglaise de ces

536. Notwithstanding
any law to the contrary,
no right of action shall
exist against the city for
damages resulting from
bodily injury, caused by
an accident, or for dam-
ages to movable or im-
movable property, unless
within thirty days from
the date of such accident
or damages, and, in the
case of accident and of
damages caused by a fall
on the sidewalk or the
roadway, unless, within
the ten days from the
date of such accident, a
written notice has been
received by the city, con-
taining the particulars of
the damages sustained,
indicating the surname,
Christian names, occupa-
tion and address of the
person who has suffered
the same, giving the
cause of such damages,
and specifying the date
and the place where the
same occurred.

1 [1966] Que. Q.B. 144.
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Aucune action en dom-
mages-int6r~ts ou en in-
demnit6 ne peut Stre
intent6e contre la cit6,
avant l'expiration de tren-
te jours de la date de
la r6ception de l'avis ci-
dessus.

Le d6faut d'avis ci-
dessus ne prive pas cepen-
dant les victimes d'acci-
dents de leur droit
d'action, si elles prouvent
qu'elles ont 6t6 emp-
ch6es de donner cet avis
par force majeure ou
pour d'autres raisons ana-
logues jug6es valables par
le juge, ou le tribunal,
mais aucune raison ne
peut 6tre d6clar6e telle, si
ladite victime a pu com-
muniquer avec quelque
parent, ami ou connais-
sance au cours des dix
jours ci-dessus mention-
n6s ou si, dans le mime
d6lai, elle a sign6 un
6crit en faveur des tiers
par lequel elle leur trans-
porte une partie de sa
r6clamation.

536a. Aucune action
en dommages-intirits ou
en indemnit6 n'est rece-
vable contre la cit6 si
elle n'est intent6e dans
les six mois du jour oa
le droit d'action a pris
naissance.

537. Toute action,
poursuite ou r6clamation
contre la cit6 ou l'un
de ses officiers ou em-
ploy6s, pour dommages
r6sultant de d6lits ou
quasi-d6lits ou d'ill6ga-
lit6s, est prescrite par six
mois i partir du jour
oa le droit d'action a
pris naissance, nonobs-

No action for damages
or for compensation shall
be instituted against the
city before the expiration
of thirty days from the
date of the receipt of the
above notice.

Failure to give the
above notice shall not,
however, deprive the vic-
tims of an accident of
their right of action, if
they prove that they have
been hindered from giv-
ing such notice by irre-
sistible force, or for
any other similar reason
deemed valid by the
judge or the court, but
no reason may be de-
clared to be such, if the
said victim has been
able to communicate with
some relation, friend or
acquaintance during the
course of the ten days
above mentioned, or if,
within the same delay,
he has signed a docu-
ment in favour of third
parties by which he trans-
fers to them a part of
his claim.

536a. No action against
the city for damages or
for compensation shall
be admissible unless the
same be instituted within
six months from the date
when the right of action
originated.

537. All actions, suits
or claims against the city,
or any of its officers or
employees, for damages
resulting from offences
or quasi-offences, or ille-
galities, are prescribed by
six months from the day
on which the cause of
action originated, any
article or provision of

Aucune action en
dommages-int6rits ou en
indemnit6 ne peut tre
intent6e contre la cit6,
avant l'expiration de
trente jours de la date de
la r6ception de l'avis ci-
dessus.

Le d6faut d'avis ci-
dessus ne prive pas ce-
pendant les victimes
d'accidents de leur droit
d'action, si elles prouvent
qu'elles ont 6t6 emp8-
ch6es de donner cet
avis par force majeure
ou pour d'autres raisons
analogues jug6es valables
par le juge, ou le tribu-
nal, mais aucune raison
ne peut 8tre d6clar6e
telle, si ladite victime a
pu communiquer avec
quelque parent, ami ou
connaissance au cours
des dix jours ci-dessus
mentionn6s ou si, dans le
meme d6lai, elle a sign6
un 6crit en faveur des
tiers par lequel elle leur
transporte une partie de
sa r6clamation.

536a. Aucune action
en dommages-intirits ou
en indemnit6 n'est rece-
vable contre la cit6 si
elle n'est intent6e dans
les six mois du jour ofi
le droit d'action a pris
naissance.

537. Toute action,
poursuite ou r6clama-
tion contre la cit6 ou l'un
de ses officiers ou em-
ployds, pour dommages
r6sultant de d61its ou
quasi-d6lits ou d'illigali-
t6s, est prescrite par six
mois A partir du jour ohi
le droit d'action a pris
naissance, nonobstant

No action for damages
or for compensation shall
be instituted against the
city before the expiration
of thirty days from the
date of the receipt of the
above notice.

Failure to give the
above notice shall not,
however, deprive the vic-
tims of an accident of
their right of action, if
they prove that they
have been hindered from
giving such notice by
irresistible force, or for
any other similar reason
deemed valid by the
judge or the court, but
no reason may be de-
clared to be such, if the
said victim has been able
to communicate with
some relation, friend or
acquaintance during the
course of the ten days
above mentioned, or if,
within the same delay, he
has signed a document
in favour of third parties
by which he transfers to
them a part of his claim.

536a. No action
against the city for dam-
ages or for compensation
shall be admissible unless
the same be instituted
within six months from
the date when the right
of action originated.

537. All actions, suits
or claims against the city,
or any of its officers or
employees, for damages
resulting from offences
or quasi-offences, or il-
legalities, are prescribed
by six months from the
day on which the cause
of action originated, any
article or provision of
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tant tout article ou dis- the law to the contrary
position de la loi h ce notwithstanding.
contraire.

It should be said immediately that the validity
and receipt of the notice by the Commission with-
in the time period specified in the first paragraph
of s. 536, as well as observance of the provisions
of the second paragraph of this section, are not
in question.

The only point at issue is whether the six-
month prescription, under ss. 536a and 537, runs
from the date of the accident (in which case the
action is prescribed), or from the date of receipt
of the notice by the Commission (in which case
it is not).

I am not aware that this controverted matter
has before been submitted, in an identical manner,
to this Court. Reference must imperatively be
made, however, to our decision in La Cit9 de
Qudbec v. Baribeau2 which turned on whether
respondent had complied with s. 535 of the Act
to Consolidate the Charter of the City of Quebec,
(19 Geo. V, c. 95). Section 535 of this statute,
and ss. 536 and 538 concerning suits against
the City of Quebec, correspond respectively to
ss. 536, 536a and 537 of the Charter of the City
of Montreal, and are textually identical, except for
certain minor variations which are not relevant
to the consideration of the case at bar.

In the Baribeau case, the Supreme Court found
it necessary to interpret s. 535 of the Charter of
the City of Quebec, to decide on the true nature
of the notice required, in short to determine
whether this notice is simply a procedural step
or is part of the very formation of the right of
action against the City. This is, fundamentally,
the unavoidable and essential question which we
must answer in the case at bar. Speaking for the
Court, Rinfret J., later Chief Justice, dealt with
the matter as follows:

[TRANSLATION] Indeed, the notice which is required
is not simply a procedural step. It is part of the very
formation of the right of action against the City.
The legislature regarded the notice, as it was entitled
to do, as a further element of the right of action

tout article ou disposi- the law to the contrary
tion de la loi A ce con- notwithstanding.
traire.

Disons immidiatement que la validit6 et la r6-
ception de l'avis par la Commission dans le d6lai
prescrit au premier paragraphe de l'art. 536, aussi
bien que l'observance des prescriptions du se-
cond paragraphe de cet article, ne sont pas en
question.

Le seul point en litige est de savoir si la pres-
cription de six mois, 6dict6e aux art. 536a et
537, court h partir de la date de l'accident-au-
quel cas l'action est prescrite-ou de la date de
la r6ception de l'avis par la Commission-auquel
cas elle ne l'est pas.

Je ne sache pas que cette question controver-
s6e ait d6ji, de fagon identique, 6t6 soumise h
cette Cour. II faut cependant impdrativement r6-
firer A notre d6cision dans La Citg de Qudbec
c. Baribeau2, oii il s'agissait de savoir si l'intim6
s'6tait conform6 A 1'art. 535 de la Loi refondant
la Charte de la Citg de Qudbec (19 Geo. V,
c. 95). Cet article 535 et les art. 536 et 538 de
cette loi visant les poursuites contre la Cit6 de
Qu6bec, correspondent respectivement aux art.
536, 536a et 537 de la Charte de la Cit6 de
Montr6al et sont textuellement identiques, sauf
quelques minimes variantes n'ayant de pertinen-
ce dans la consid6ration du cas qui nous occupe.

Dans l'affaire Baribeau, la Cour supreme jugea
n6cessaire d'interpr6ter l'art. 535 de la Charte
de la Cit6 de Qu6bec, de pr6ciser le caractbre v6-
ritable de l'avis exig6, de d6terminer, en somme,
si cet avis constitue une simple mesure de proc&
dure ou s'il fait partie de la formation mime du
droit d'action contre la Cit6. Telle est, au fond,
l'indvitable et l'essentielle question A laquelle il
nous faut rdpondre dans le cas qui nous occupe.
Parlant au nom de la Cour, M. le juge Rinfret,
subs6quemment juge en chef, s'exprima ainsi sur
la question:

En effet, I'avis qui est exig6 ne constitue pas une
simple mesure de proc6dure. II fait partie de la
formation m8me du droit d'action contre la cit6. La
16gislature, comme elle en avait le droit, a envisag6
l'avis comme 616ment additionnel du droit d'action

2 [1934] R.C.S. 622, [1934] 4 D.L.R. 426.
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itself, and required that it be given "notwithstanding
any law to the contrary". In 1907 the Court of King's
Bench could state, in Montreal Street Railway v.
Patenaude (1907) Q.R. 16 K.B. 541, at p. 543:

It is now in jurisprudence that the action may
only be brought if notice was first given as re-
quired, and the right of legal recourse does not
exist without such notice.

This notice is a condition precedent to, and essen-
tial for, the existence of the right of action. The
question of prescription is not involved here. The
prescription of the right of action against the City
is covered by ss. 536 and 538 of the Charter, which
fixes it at six months from the day on which the
right of action originated, "any article or provision
of the law to the contrary notwithstanding". Under
s. 535, it is not the right of action that is lost by
prescription if the required notice is not given within
the fifteen or thirty days (as the case may be) fixed
by the section; it is the right of action which does
not originate unless the notice is given, except in
the exceptional cases provided for. The right of
action is not lost by failure to act; on the contrary,
it does not originate unless the victim takes action;
it does not exist if notice is not first given as required.

Thus whereas under the ordinary law the right
of action originates at the time the quasi-delict
is committed, in the present case, which is gov-
erned by the aforementioned provisions and the
interpretation given to them by this Court, the
right of action originated not on the day of the
accident of April 16, 1956, but after the notice
of it was given to the Commission, on April 19,
1956. It follows that, under the provisions of
s. 537 of the Charter of the City of Montreal, the
prescription only began to run from the day on
which the Commission actually received the notice
of April 19. The conclusion must therefore be
that the action against the Commission was not
prescribed when it was brought on October 18,
1956.

In Ville de Mont-Royal v. Dame Leibovitch
et Vir8 , decided after the case at bar, the Court
of Appeal, constituted by different judges, cited
and adopted the foregoing extract from the rea-
sons of this Court in Baribeau, to hold as fatal
the delay by respondent in giving appellant the

3[1970] C.A. 522.

lui-m8me, et elle l'a exig6 <nonobstant toute loi h ce
contraireD. Dbs 1907, la Cour du Banc du Roi, dans
la cause de Montreal Street Railway v. Patenaude
(1907) Q.R. 16 K.B. 541, A 543, pouvait affirmer:

I est maintenant de jurisprudence que l'action
ne peut 8tre port6e que si 1'avis a 6t6 donn6 au
pr6alable, tel que prescrit, et que sans cet avis le
droit de r6clamer en justice n'existe pas.

Cet avis est une condition pr6alable et essentielle
h 1'existence du droit d'action. Il n'y a pas 1h une
question de prescription. La prescription du droit
d'action contre la cit6 est couverte par les articles
536 et 538 de la charte, qui la fixent h six mois a
compter du jour oii le droit d'action a pris nais-
sance, <<nonobstant tout article ou disposition de la
loi A ce contraireD. En vertu de l'article 535, ce n'est
pas le droit d'action qui se perd par prescription, si
l'avis requis n'est pas donn6 dans les quinze ou les
trente jours (suivant le cas) fix6s par l'article; c'est
le droit d'action qui ne prend pas naissance, i moins
que l'avis ne soit donn6, sauf dans les cas d'excep-
tion qui y sont pr6vus. Le droit d'action n'est pas
perdu par d6faut d'agir; au contraire, il ne prend
pas naissance a mons que la victime n'agisse; il
n'existe pas si l'avis n'est pas donn6 au pr6alable,
tel que prescrit.

Ainsi donc, et alors que sous le droit commun le
droit d'action prend naissance A l'instant meme
oi' le quasi-d6lit est commis, dans le pr6sent cas,
regi par les dispositions pr6cities et selon 1in-
terpr6tation qu'en a donn6e cette Cour, le droit
d'action a pris naissance non pas le jour de l'acci-
dent du 16 avril 1956, mais apres que l'avis en
a 6 donn6 A la Commission le 19 avril 1956. Il
s'ensuit que, selon les prescriptions de l'art. 537
de la Charte de la Cit6 de Montr6al, ce n'est qu'd
partir du jour oii la Commission a effectivement
requ l'avis du 19 avril que la prescription a com-
menc6 A courir. D~s lors, faut-il conclure que
l'action contre la Commission n'6tait pas prescrite
lorsqu'elle fut intentie le 18 octobre 1956.

Dans Ville de Mont-Royal v. Dame Leibovitch
et vir3, cause jug6e subs6quemment A celle qui
nous occupe, la Cour d'appel, compos6e d'un
banc diff6rent, cita et adopta l'extrait ci-dessus
des motifs de jugement de cette Cour dans Bari-
beau pour tenir comme fatal le retard de l'inti-

3 [1970] C.A. 522.
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notice required by the following provisions of the
Cities and Towns Act:

If any person claim or pretend to have suffered
bodily injury by any accident, for which he intends
to claim damages from the municipality, he shall,
within fifteen days from the date of such accident,
give or cause to be given notice in writing to the clerk
of the municipality of such intention, containing the
particulars of his claim, and stating the place of his
residence, failing which the municipality shall be
relieved from any liability for any damages caused
by such accident, any provision of law to the con-
trary notwithstanding.

With the greatest respect, I cannot share the
view that the provisions of the third paragraph
of s. 536 run counter to the foregoing interpreta-
tion of the first paragraph of this section. The
provisions of the third paragraph, as exceptions
to the rule laid down in the first paragraph, could
not serve as a basis to the interpretation of the
first without virtually bringing the rule to the
level of the exception.

Moreover, as a matter of fact, if the reasons
relied on to justify the lack of notice are found
valid by the trial judge, the latter will recognize
in his judgment that the lack of notice has not
deprived the accident victim of the right of ac-
tion given him by the ordinary law, subject how-
ever to the exceptional six-month prescription.

The conclusion I have formed is not altered
by the fact of the conflict existing between the
English and French versions of s. 537, and the
conflict in the English versions of ss. 537 and
536a. Such conflicts in provisions exorbitant of
the general law cannot justify loss of a right
existing under that law.

I would therefore allow the appeal with costs,
declare that the action brought against respondent
is not prescribed, and return the record to the
Court of Appeal for judgment on any other ques-
tion dealing with the merits of the case.

Judson and Pigeon JJ. concurred with the

judgment delivered by

HALL J.-This appeal arises out of an accident
in which the infant son of appellant, then eight
years of age, was injured when struck by one of
respondent's buses on April 16, 1956, on St.

94390-8

m6e A donner A l'appelante l'avis prescrit par les
dispositions suivantes de la Loi des Citis et Villes:

Si une personne pr6tend s'tre inflig6, par suite
d'un accident, des blessures corporelles, pour les-
quelles elle se propose de r~clamer de la municipalit6
des dommages-int6rets, elle doit, dans les quinze
jours de la date de tel accident, donner ou faire
donner un avis 6crit au greffier de la municipalit6 de
son intention d'intenter une poursuite, en indiquant
en meme temps les d6tails de sa r6clamation et 1'en-
droit oii elle demeure, faute de quoi la municipalit6
n'est pas tenue A des dommages-intbrits & raison de
tel accident, nonobstant toute disposition de la loi
A ce contraire.

Avec le plus grand respect, je ne puis partager
l'opinion que les dispositions du troisiame alin6a
de l'art. 536 fassent 6chec A l'interpr6tation ci-
dessus du premier alin6a de cet article. Faisant
exception A la rkgle posde par le premier alin6a,
les dispositions du troisi~me alin6a ne sauraient
servir de base h l'interpr6tation du premier sans
virtuellement ramener la rbgle au niveau de l'ex-
ception.

De plus, i la v6rit6, si les raisons invoquies
pour justifier le d6faut d'avis sont jug6es valables
par le juge au procks, celui-ci reconnaltra par
jugement que le d6faut d'avis n'a pas priv6 la
victime d'accident du droit d'action que lui re-
connait le droit commun, sujet cependant la
prescription exceptionnelle de six mois.

La conclusion h laquelle j'en arrive n'est pas
modifibe du fait du conflit qui existe entre les
versions anglaise et frangaise de l'art. 537 et du
conflit dans les versions anglaises des art. 537 et
536a. De tels conflits dans des dispositions exor-
bitantes du droit commun ne sauraient justifier
la perte d'un droit qui existe sous ce droit.

Je maintiendrais donc l'appel avec d6pens, d6-
clarerais non prescrite l'action institu6e contre fin-
tim6e et retournerais le dossier a la Cour d'appel
pour qu'il soit adjug6 sur toute autre question
touchant le fond du litige.

Les Juges Judson et Pigeon souscrivent au
jugement rendu par

LE JUGE HALL-Le pr6sent pourvoi d6coule
d'un accident dans lequel le fils mineur de 'appe-
lant, alors Ag6 de huit ans, a 6t6 renvers6 et
bless6 par un des autobus de l'intim6e, le 16 avril
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Laurent Blvd. north of Cremazie Street in the
City of Montreal.

The action which was instituted on October
18, 1956, was tried by Bertrand J. who found
respondent wholly at fault and awarded damages
in the sum of $20,736.94 with interest and costs
against the respondent.

The sole issue now before the Court is whether
the action taken on behalf of the infant arising
out of the said accident was barred by the limita-
tion of actions provisions in the Charter of the
City of Montreal made applicable to the res-
pondent by 14-15 Geo. VI, c. 124.

Bertrand J. held that the action had been taken
within the time provided by law, but on appeal
to the Court of Appeal4 that Court held that the
action had not been taken within the time permit-
ted and for this reason allowed the appeal and
dismissed the action.

The limitation provisions are ss. 536, 536a
and 537 of the City's Charter and read as follows:

536. Notwithstanding any law to the contrary, no
right of action shall exist against the city for damages
resulting from bodily injury, caused by an accident,
or for damages to moveable or immoveable property,
unless within thirty days from the date of such
accident or damages, and, in the case of accident and
of damages caused by a fall on the sidewalk or the
roadway, unless, within the ten days from the date
of such accident, a written notice has been received
by the city, containing the particulars of the damages
sustained, indicating the nurname, Christian names,
occupation and address of the person who has suf-
fered the same, giving the cause of such damages,
and specifying the date and the place where the same
occurred.

No action for damages or for compensation shall
be instituted against the city before the expiration of
thirty days from the date of the receipt of the above
notice.

Failure to give the above notice shall not, however,
deprive the victims of an accident of their right of
action, if they prove that they have been hindered
from giving such notice by irresistible force, or for
any other similar reason deemed valid by the judge
or the court, but no reason may be declared to be
such, if the said victim has been able to communicate

'[1966] Que. Q.B. 144.

1956, sur le boulevard Saint-Laurent, au nord de
la rue Crimazie, h Montrial.

L'action a 6t6 intent6e le 18 octobre 1956 et
la cause a t6 entendue par le Juge Bertrand.
Celui-ci a conclu A la responsabilit6 entihre de
1'intim6e et accord6 $20,736.94 de dommages
avec intdrits et d6pens contre cette dernibre.

La seule question en litige devant cette Cour
est celle de savoir si l'action intent6e au nom de
l'enfant h la suite dudit accident 6tait prescrite
en vertu des dispositions de la charte de la vile
de Montreal portant sur la prescription du droit
d'action, applicables 6 l'intimde en vertu de 14-
15 Geo. VI, c. 124.

Le Juge Bertrand a conclu que f'action a 6t6
intent6e dans les d6lais l6galement prescrits, mais,
en appel, la Cour d'appel4 a jug6 que I'action
n'a pas 6t6 intent6e dans les d61ais autoris6s et
a, pour ce motif, accueilli l'appel et rejet6 l'ac-
tion.

Les dispositions sur la prescription-art. 536,
536a et 537 de la charte de la vile de Montrial
-se lisent comme suit:

536. Nonobstant toute loi i ce contraire, nul droit
d'action n'existe contre la cit6 pour dommages-
int&r&ts r6sultant de blessures corporelles inflig6es
par suite d'un accident ou pour dommages A la pro-
pri6t6 mobilibre ou immobilibre, h moins que, dans
les trente jours de tel accident ou de tels dommages,
et, dans les cas d'accident et de dommages r6sultant
d'une chute sur un trottoir ou sur la chauss6e, h
moins que, dans les dix jours de tel accident, un avis
6crit n'ait 6t6 regu par la cit6, mentionnant en d6tail
les dommages soufferts, indiquant les nom, pr6noms,
occupation et adresse de la personne qui les a subis,
donnant la cause de ces dommages, et pr6cisant la
date et l'endroit o4 ils sont arriv6s.

Aucune action en dommages-int6r8ts ou en in-
demnit6 ne peut Etre intent6e contre la cit6, avant
l'expiration de trente jours de la date de la r6ception
de l'avis ci-dessus.

Le d6faut d'avis ci-dessus ne prive pas cependant
les victimes d'accident de leur droit d'action, si elles
prouvent qu'elles ont 6t6 empach6es de donner cet
avis par force majeure ou pour d'autres raisons
analogues jug6es valables par le juge, ou le tribunal,
mais aucune raison ne peut 8tre d6clar6e telle, si
ladite victime a pu communiquer avec quelque pa-

'[1966] B.R. 144.
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with some relation, friend or acquaintance during the
course of the ten days above mentioned, or if, within
the same delay, he has signed a document in favour
of third parties by which he transfers to them a part
of his claim.

536a. No action against the city for damages or
for compensation shall be admissible unless the same
be instituted within six months from the date when
the right of action originated.

537. All actions, suits or claims against the city,
or any of its officers or employees, for damages
resulting from offences or quasi-offences, or illegali-
ties, are prescribed by six months from the day on
which the cause of action originated, any article or
provision of the law to the contrary notwithstanding.

In his reasons for judgment, Bertrand J. held
that the six-month limitation period ran from the
date the notice under s. 536 was given, namely,
from April 19, 1956, and not from the date the
infant was injured. He relied on La Citi de Qud-
bec v. Baribeau5 , in which Rinfret J. (as he then
was) said:

[TRANSLATION] The special statute applicable to
the City of Quebec requires a special notice before
certain actions are brought against the City. At the
time the accident occurred this statute (Statutes of
Quebec, 19 Geo. V. 1929, c. 95) read as follows:

535. Notwithstanding any law to the contrary,
no right of action shall exist against the city for
damages resulting from bodily injury, caused by an
accident, or for damages to movable or immovable
property, unless within thirty days from the date
of such accident or damages, and, in the case of
accident and of damages caused by a fall on the
sidewalk or the roadway, unless within fifteen days
of such accident or damages, a written notice has
been received by the city, containing the particu-
lars of the damages sustained, indicating the sur-
name, Christian names, occupation and address of
the person who has suffered the same, giving the
cause of such damages, and specifying the place
where the same occurred.

No action for damages or for compensation
shall be instituted against the city before the expira-
tion of thirty days from the date of the receipt of
the above notice.

Failure to give the above notice shall not, how-
ever, deprive the victims of an accident of their
right of action, if they prove that they have been

6 [1934] S.C.R. 622, [1934] 4 D.L.R. 426.
94390-8j

rent, ami ou connaissance au cours des dix jours
ci-dessus mentionnis ou si, dans la mime d6lai, elle
a sign6 un 6crit en faveur des tiers par lequel elle
leur transporte une partie de sa r6clamation.

536a. Aucune action en dommages-int6rats ou en
indemnit6 n'est recevable contre la cit6 si elle n'est
intent6e dans les six mois du jour oa le droit d'action
a pris naissance.

537. Toute action, poursuite ou r6clamation contre
la cit6 ou l'un de ses officiers ou employ6s, pour
dommages r6sultant de d6lits ou quasi-d6lits ou
d'ill6galitis, est prescrite par six mois h partir du
jour o-6 le droit d'action a pris naissance, nonobstant
tout article ou disposition de la loi a ce contraire.

Dans ses motifs, le Juge Bertrand a conclu que
le d6lai de prescription de six mois a commenc6
& courir depuis la date oih l'avis a 6t6 donn6 con-
form6ment A 'art. 536, soit depuis le 19 avril
1956, et non depuis la date oit 1'enfant a 6t6
bless6. Il s'est appuy6 sur l'affaire La Citg de
Qudbec c. Baribeau5 , oii le Juge Rinfret, (alors
juge puin6), dit:

La loi particulibre qui s'applique a la cit6 de
Qu6bec exige un avis sp6cial avant d'intenter cer-
taines poursuites contre la cit6. A l'6poque de l'acci-
dent, cette loi (c. 95 du statut de Qubbec, 19 Geo.
V., 1929) se lisait comme suit:

535. Nonobstant toute loi & ce contraire, nul
droit d'action n'existe contre la cit6 pour dom-
mages-intbrits r6sultant de blessures corporelles
inflig6es par suite d'un accident, ou pour dom-
mages i la propri6t6 mobilibre ou immobilibre, 1
moins que, dans les trente jours de tel accident ou
de tels dommages et, dans le cas d'accident et de
dommages provenant d'une chute sur un trottoir
ou sur la chauss6e, a moins que, dans les quinze
jours de tel accident et de tels dommages, un avis
6crit n'ait 6t6 regu par la cit6, mentionnant en
d6tail les dommages soufferts, indiquant les nom,
prenoms, occupation et adresse de la personne qui
les a subis, donnant la cause de ces dommages et
pr6cisant l'endroit oa ils sont arriv6s.

Aucune action en dommages-int&rits ou en in-
demnit6 ne peut Stre intentle contre la cit6, avant
I'expiration de trente jours de la date de la r6-
ception de l'avis ci-dessus.

Le d6faut d'avis ci-dessus ne prive pas, cepen-
dant, les victimes d'accidents de leur droit
d'action, si elles prouvent qu'elles ont 6t6 emp-

5 [1934] R.C.S. 622, [1934] 4 D.L.R. 426.
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hindered from giving such notice by irresistible
force, or for any other similar reason deemed
valid by the judge or the court.

The question is whether respondent acted in ac-
cordance with this section before bringing his action
against the City of Quebec.

Indeed, the notice which is required is not simply
a procedural step. It is part of the very formation of
the right of action against the City. The legislature
regarded the notice, as it was entitled to do, as a
further element of the right of action itself, and re-
quired that it be given "notwithstanding any law to
the contrary". In 1907 the Court of King's Bench
could state, in Montreal Street Railway v Patenaude
(1907) Q.R. 16 K.B. 541, at p. 543:

It is now in jurisprudence that the action may
only be brought if notice was first given as re-
quired, and the right of legal recourse does not
exist without such notice.

This notice is a condition precedent to, and essen-
tial for, the existence of the right of action. The
question of prescription is not involved here. The
prescription of the right of action against the City is
covered by ss. 536 and 538 of the Charter, which fixes
it at six months from the day on which the right of
action originated, "any article or provision of the
law to the contrary notwithstanding". Under s. 535,
it is not the right of action that is lost by prescription
if the required notice is not given within the fifteen
or thirty days (as the case may be) fixed by the
section; it is the right of action which does not origi-
nate unless the notice is given, except in the excep-
tional cases provided for. The right of action is not
lost by failure to act; on the contrary, it does not
originate unless the victim takes action; it does not
exist if notice is not first given as required (Emphasis
added.)

Section 535 adds that the right of action does not
exist "unless a written notice has been received by
the city". The notice is to contain certain details
and furnish certain particulars on the accident. This
can be disregarded in this case, because the City is
not pleading insufficiency of the notice. What has to
be emphasized, however, is that the City is entitled
to receive "a written notice"; and that notice must
be communicated to it in due form, in the same man-
ner as any other official notice is communicated to
the corporation. This is not a mere insignificant
formality from which the claimant may be excused,
or for which some other formality, which the court
may consider sufficient to take its place, may be
substituted.

ch6es de donner cet avis par force majeure ou
pour d'autres raisons analogues jug6es valables
par le juge ou le tribunal.

Il s'agit de savoir si l'intim6 s'est conform6 a cet
article avant d ,ntenter son action contre la cit6 de
Qu6bec.

En effet, l'avis qui est exig6 ne constitue pas une
simple mesure de proc6dure. Il fait partie de la
formation mime du droit d'action contre la cit6. La
16gislature, comme elle en avait le droit, a envisag6
l'avis comme 616ment additionnel de droit d'action
lui-meme, et elle l'a exig6 anonobstant toute loi & ce
contraireD. D&s 1907, la Cour du Banc du Roi, dans
la cause de Montreal Street Railway v. Patenaude,
(1907) Q.R. 16 K.B. 541, h la p. 543, pouvait
affirmer:

Il est maintenant de jurisprudence que 1'action
ne peut 8tre port6e que si l'avis a 6t6 donn6 au
pr6alable, tel que prescrit, et que sans cet avis le
droit de r6clamer en justice n'existe pas.
Cet avis est une condition prialable et essentielle a

l'existence du droit d'action. Il n'y a pas lU une ques-
tion de prescription. La prescription du droit d'action
contre la cit6 est couverte par les articles 536 et 538
de la charte, qui la fixent A six mois A compter du
jour o6 le droit d'action a pris naissance, <nonobstant

tout article ou disposition de la loi A ce contraire>.
En vertu de l'article 535, ce n'est pas le droit d'action
qui se perd par prescription, si l'avis requis n'est pas
donn6 dans les quinze ou les trente jours (suivant le
cas) fix6s par l'article; c'est le droit d'action qui ne
prend pas naissance, A moins que l'avis ne soit donn6,
sauf dans les cas d'exception qui y sont pr6vus. Le
droit d'action n'est pas perdu par difaut d'agir; au
contraire, if ne prend pas naissance & moins que la
victime n'agisse; il n'existe pas si l'avis n'est pas
donni au prialable, tel que prescrit. (Les italiques
sont de moi)

L'article 535 ajoute que le droit d'action n'existe
pas <A moins qu'un avis 6crit n'ait 6t6 regu par la
cit6>. Cet avis doit contenir certains d6tails et fournir
certaines pr~cisions sur l'accident. Il n'y a pas lieu
de s'y arriter en l'espice, car ici la cit6 ne se plaint
pas de la suffisance de l'avis. Mais ce sur quoi il faut
insister, c'est que la cit6 a droit de recevoir run avis
6crit>; et cet avis doit lui 8tre communiqu6 r6gu-
librement, de la mime fagon que tout autre avis
officiel est communiqu6 la corporation. Il ne s'agit
pas, en effet, d'une simple formalit6 sans importance,
dont le r6clamant peut 8tre dispens6 ou que l'on peut
remplacer par une autre formalit6 quelconque que
le tribunal jugerait suffisante pour en tenir lieu.
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Section 535 quoted by Rinfret J. is identical
with s. 536 of the Charter of the City of Mon-
treal. Bertrand J. in his reasons said in part:

[TRANSLATION] Furthermore, notwithstanding any
provision or law to the contrary, it is the intent of
the Montreal Charter to use a language which does
not fail to be absolute.

Counsel for the defendant suggests we consider
the possibility of holding that once the notice has
been sent and received, the right of action is not re-
troactive to the day on which the event resulting in
liability occurred, in accordance with the ordinary
law; here this would be the day of the accident.

To adopt this interpretation there would have to
be a clear statement to this effect, and that is totally
absent; moreover, when the legislator intends to im-
pose retroactivity, which is a somewhat unusual pro-
cedure and applies to past events which were not
dealt with in the same way until that time, he does
so in clear language, devoid of ambiguity.

In view of the considerations relied on by the
Supreme Court on this point, giving to the wording
on which observations were made the meaning which
the language itself suggests, it is impossible to
reason that prescription begins to run against a right
at a time when such right does not yet have any legal
existence: this would be to attribute legal activity
to that which has no entity.

It is settled law that statutes of limitation are
to be construed strictly. Sir Louis Davies J. in
Canadian Northern Railway Company v. Thomas
D. Robinson and W. E. Robinson6 said at pp.
397-8:

I agree that to deprive the plaintiffs of their right
of action the words of the limitation clause should
be so plain and unambiguous as clearly to embrace
the cause of action sought to be included within
them.

In Steeves v. Dufferin Rural Municipality7,
Robson J. A. said at p. 210:

It is unnecessary to say that before applying a
statute cutting down rights of action it must be clear

6 (1910), 43 S.C.R. 387, 11 C.R.C. 304.
[1935] 1 D.L.R. 203, [1934] 3 W.W.R. 549, 42 Man.

R. 489.

L'article 535 cit6 par le Juge Rinfret est iden-
tique A 1art. 536 de la charte de la ville de
Montrial. Le Juge Bertrand, dans ses motifs, dit
notamment:

Et puis, la charte de Montr6al entend s'appliquer
nonobstant toute disposition ou loi & ce contraire, un
langage qui ne manque pas de se faire absolu.

Les avocats de la d6fenderesse invitent A mesurer
s'il n'y aurait pas lieu de tenir que, une fois I'avis
exp6di6 et regu, le droit d'action ne r6troagirait pas
au jour o6i le fait g6ndrateur de responsabilit6 s'est
produit, selon la loi commune, donc ici au jour de
I'accident.

Pour adopter cette interpr6tation, il faudrait une
direction claire ayant cet effet, et elle manque totale-
ment; en outre, quand I'auteur de la loi entend
imposer la r6troactivit6, qui est une mesure plut6t
insolite, affectant un pass6 r6gi diff6remment jusque-
1A, il l'exprime en termes nets, d6pourvus d'ambiguit&.

En pr6sence des considerations auxquelles la Cour
supr8me s'est livr6e sur le point, en accordant au
texte comment6 le sens qu'il d6gage par ses termes
mimes, il est impossible de raisonner de manibre A
ce qu'un droit commence h se prescrire, i un moment
ot il n'a pas encore commence d'exister 16galement:
ce serait attribuer une activit6 juridique A ce qui ne
posside pas I'entit6.

C'est un principe de droit bien 6tabli que les
r6gles de la prescription s'interprbtent de fagon
restrictive. Le Juge Sir Louis Davies, dans Cana-
dian Northern Railway Company c. Thomas D.
Robinson et W. E. Robinson6 dit (pp. 397 et
398):
[TRADUCTION] Je conviens que, pour priver les
demandeurs de leur droit d'action, les termes de la
disposition 6tablissant la prescription doivent 8tre
si nets et si d6pourvus d'ambiguit6 qu'ils s'6tendent
manifestement A la cause d'action qu'on cherche A
y englober.

Dans Steeves v. Duflerin Rural Municipality7 ,
le Juge d'appel Robson d6clare (p. 210):

[TRADUCTION] Inutile de dire qu'avant d'appli-
quer une loi restreignant certains droits d'action il

6 (1910), 43 R.C.S. 387, 11 C.R.C. 304.
7 [1935] 1 D.L.R. 203, [1934] 3 W.W.R. 549, 42 Man,

R. 489.
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that the right of action alleged comes within the
language of the limiting statute.

and Egbert J. in Shorb v. Public Trustees said:

The limitation imposed is a statutory limitation
and, since its effect is to destroy vested rights, it
must be interpreted strictly, and to bring himself
within its purview a defendant must clearly prove
the facts which make it applicable to his case.

It is my view that a right of action does not
originate until a plaintiff has an immediate right
to institute and maintain his suit. In the case at
bar the appellant (plaintiff) had to plead and
prove: (1) that he sustained damages; (2) that
the damages sustained were the result of the res-
pondent's fault; (3) that he gave the notice re-
quired to be given by s. 536 previously quoted;
and (4) finally that the action was brought after
the expiration of thirty days from the date the
notice was given. The appellant's right of action
was not maintainable unless all these elements
were found in his favour. A right of action arises
at a given point (day) in time. One either has
a right of action or he does not on the day the
action is begun. Before the notice required by
s. 536 had been given and thirty days thereafter
had expired there was no right of action. Section
536 says specifically: ... no right of action shall
exist against the city for damages . . . unless with-
in thirty days from the date of such accident. . .
a written notice has been received by the city ...
and "No action for damages or for compensation
shall be instituted against the city before the ex-
piration of thirty days from the date of the re-
ceipt of the above notice." It is clear, therefore,
that the right of action could not have "origin-
ated" prior to the expiration of the thirty-day
period. (emphasis added)

The appellant's right prior to the expiry of the
thirty-day period was at most an inchoate or
imperfect right which did not mature into an
incontestable right to sue until the thirty-day
period had elapsed. Only after the thirty days
can his right of action have "originated" as is
said in the English version or "a pris naissance"

doit 8tre clair que les termes de la loi qui 6tablit la
prescription s'appliquent au droit d'action reven-
diqu6.
et le Juge Egbert dans Shorb v. Public Trustees
dit:
[RADnuCTION] La prescription impos6e est sta-
tutaire et, puisque son effet est d'abolir des droits
acquis, il faut l'interpr6ter de fagon restrictive.
Pour d6montrer son droit & en b6n6ficier, un d6-
fendeur doit clairement 6tablir les faits qui la
rendent applicable h sa cause.

Je suis d'avis qu'un droit d'action ne prend
naissance qu'au moment o un demandeur a un
droit imm6diat d'intenter et de poursuivre son
action. En l'esphce, l'appelant (le demandeur)
doit all6guer et prouver: 1) qu'il a subi des dom-
mages, 2) que les dommages subis r6sultent de
la faute de l'intimde, 3) qu'il a donn6 l'avis pres-
crit par l'art. 536 pr6cit6 et finalement 4) que
l'action a 6t6 intent6e apr&s 1'expiration des
trente jours suivant l'avis. On ne peut admettre le
droit d'action de l'appelant A moins de conclure
en sa faveur sur tous ces points. Un droit d'ac-
tion prend naissance A un moment (ou jour)
prdcis. Quelqu'un a un droit d'action ou il ne l'a
pas le jour oii il intente son action. Avant l'avis
prescrit par 1'art. 536 et I'expiration des trente
jours qui le suivent, il n'y a pas de droit d'action.
L'article 536 dit express6ment. . . <nul droit d'ac-
tion n'existe contre la cit6 pour dommages-inti-
rats . . a moins que, dans les trente jours de tel
accident ... un avis 6crit n'ait 6t regu par la
cit6 .. .> et <<aucune action en dommages-intirgts
ou en indemnit6 ne peut tre intentge contre la
cit6, avant l'expiration de trente jours de la date
de la r6ception de 1'avis ci-dessus>. Il est donc
clair que le droit d'action ne peut avoir epris
naissance>. avant 1'expiration du d6lai de trente
jours. (Les italiques sont de moi).

Avant l'expiration du d6lai de trente jours, le
droit de l'appelant est au plus un droit en puis-
sance ou imparfait; il ne devient pas un droit
incontestable de poursuivre avant 1'expiration du
d6lai de trente jours. Ce n'est qu'apris ces trente
jours que le droit d'action peut avoir <<pris nais-
sance> selon les termes de la version frangaise

8 (1953), 8 W.W.R. (N.S.) 657.(1953), 8 W.W.R. (N.S.) 657.
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as in the French version of ss. 536a and 537. In
order to uphold the judgment of the Court of
Appeal, it is necessary to conclude that the right
of action "a pris naissance" before it existed for
s. 536 says: ". . . no right of action shall exist . . ."
and "No action for damages or for compensation
shall be instituted . . ."

The argument was made that because the last
paragraph of s. 536 says: "Failure to give the
above notice shall not, however, deprive the
victims of an accident of their right of action . . ."
under certain specified circumstances, that this
proviso indicates that the right of action arose
as of the date of the accident. It is clear, how-
ever, that no right of action exists until after the
expiration of thirty days from the date of the
accident. If the notice required by s. 536 is not
given, no right of action accrues unless the proviso
can be applied, and the proviso cannot be in-
voked unless: (1) the notice was not given; and
(2) the victim can bring himself within the con-
ditions of the proviso. On the other hand, if the
victim was not hindered from giving the notice,
he cannot bring an action at all for the opening
sentence of s. 536 says: "No right of action shall
exist. . .". The victim has thirty days within which
to give the notice and if the notice be given on the
last day, no right of action could exist until thirty
days more had elapsed, so it it manifest that
under no circumstances could the right of action
arise until after the thirty days from the date of
the accident. This argument is fully supported
by the remarks of Rinfret J. (as he then was) in
La Citd de Qudbec v. Baribeau, supra, at pp. 624-
5 when he said:

[TRANSLATION] This notice is a condition prece-
dent to, and essential for, the existence of the right
of action. The question of prescription is not in-
volved here. The prescription of the right of action
against the City is covered by ss. 536 and 538 of the
Charter, which fixes it at six months from the day
on which the right of action originated, "any article
or provision of the law to the contrary notwith-
standing". Under s. 535, it is not the right of action
that is lost by prescription if the required notice is
not given within the fifteen or thirty days (as the
case may be) fixed by the section; it is the right of
action which does not originate unless the notice is
given, except in the exceptional cases provided for.

des art. 536a et 537, ou <originated> selon le
terme de leur version anglaise. Pour confirmer
l'arr8t de la Cour d'appel, il faudrait conclure
que le droit d'action (a pris naissance> avant
d'exister, puisque l'art. 536 dit: a ... nul droit
d'action n'existe> et caucune action en domma-
ges-int6r&ts ou en indemnit6 ne peut 8tre inten-
tde ...

Comme le dernier alinia de l'art. 536 d6crdte:
<Le d6faut d'avis ci-dessus ne prive pas cepen-
dant les victimes d'accident de leur droit d'ac-
tion ... > dans certaines circonstances d6termin6es,
on a alligu6 que cette r6serve indique que le droit
d'action a pris naissance le jour de l'accident. Il
est cependant clair que nul droit d'action n'existe
avant l'expiration des trente jours de la date de
l'accident. Si l'avis prescrit par I'art. 536 n'est
pas donn6, il n'existe aucun droit d'action A
moins que la r6serve ne s'applique; et on ne peut
invoquer la r6serve que si 1) l'avis n'a pas 6t6
donn6 et 2) la victime satisfait aux conditions de
la r6serve. D'autre part, si la victime n'a pas 6t6
empichde de donner l'avis, elle ne peut nullement
intenter une action, puisque la premiere phrase de
Iart. 536 dit: &Nul droit d'action n'existe .. ...
La victime a un d6lai de trente jours pour donner
l'avis et si elle ne le fait que le dernier jour, nul
droit d'action ne peut exister avant l'expiration
d'un autre ddlai de trente jours; il est donc 6vi-
dent que dans n'importe quelles circonstances, le
droit d'action ne peut naitre qu'une fois 6coulds
les trente jours aprbs 1'accident. Cette argumenta-
tion est pleinement 6tayde par les observations
du Juge Rinfret (alors juge puin6) dans La Citg
de Qudbec c. Baribeau (pr6cit6e) oai il dit: (pages
624 et 625):

Cet avis est une condition pr6alable et essentielle
A I'existence du droit d'action. Il n'y a pas 1A une
question de prescription. La prescription du droit
d'action contre la cit6 est couverte par les articles
536 et 538 de la charte, qui la fixent a six mois
A compter du jour o4 le droit d'action a pris nais-
sance, cnonobstant tout article ou disposition de la
loi & ce contraireD. En vertu de l'article 535, ce
n'est pas le droit d'action qui se perd par prescrip-
tion, si l'avis requis n'est pas donn6 dans les quinze
ou les trente jours (suivant le cas) fix6s par 'article;
c'est le droit d'action qui ne prend pas naissance, A
moins que 'avis ne soit donn6, sauf dans les cas
d'exception qui y sont pr6vus. Le droit d'action n'est
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The right of action is not lost by failure to act; on
the contrary, it does not originate unless the victim
takes action; it does not exist if notice is not first
given as required.

There is strong support for the appellant's posi-
tion in the unreported judgment of the Court of
Appeal for Quebec in La Cit6 de Qudbec v. Dame
Magna Vizina Bgrub6 which appears to me to be
very relevant to the present appeal. It was not re-
ferred to in the judgment under appeal nor in the
factums of the parties. It is a judgment delivered
on June 11, 1948, and noted in [1948] B.R. at
p. 571 in an action by certain property owners
against the City of Quebec for damages sustained
by reason of the negligence on the part of the
City in a student riot which occurred on February
28, 1946.

The appeal involved primarily the liability of
the City for damages sustained, and on this
branch of the case the City was held to have
been negligent and, therefore, liable unless the
right of action had become lost by prescription
since the action was not instituted within the spe-
cial prescriptive period of six months provided
in the City Charter.

In answer to the claim that the right of action
was barred because action was not taken within
the six-month period, the plaintiffs contended that
although the damages had been sustained on Feb-
ruary 28, 1946, their right to sue did not accrue
until six months thereafter. The appeal was heard
by Chief Justice Letourneau and Marchand, Bis-
sonnette, E. McDougall and Gagn6 JJ. The
contention that the action was prescribed because
not taken within six months following the riot
was rejected by the Court, (Letourneau C.J.
dissenting). McDougall J. dealt with the ques-
tion of prescription as follows:

As to the appeal of the City of Quebec, upon the
facts, I am of opinion, for the reasons appearing in
the notes of Mr. Justice Bissonnette, and subject to
the modification suggested, that the proof fully justi-
fied a condemnation. All the elements of negligence
are present in the failure of the City to take proper
steps to act in the suppression of the impending acts
of violence of which they had been warned. It was
no excuse to accept the mere word of the individual,

pas perdu par d6faut d'agir; au contraire, il ne prend
pas naissance a moms que la victime n'agisse; il
n'existe pas si l'avis n'est pas donn6 au pr6alable,
tel que prescrit.

Il y a un jugement non publi6 de la Cour d'ap-
pel du Qu6bec dans l'affaire de La Citg de Qud-
bec c. Dame Magna Vizina Birub qui 6taye
fortement la position de l'appelant et qui me pa-
rait 6tre trbs pertinent dans le pr6sent pourvoi.
Ni le jugement a quo ni les factums des parties
n'en font mention. I s'agit d'un jugement rendu
le 11 juin 1948, not6 h [1948] B.R. 571, dans
une action intent6e par certains propri6taires con-
tre la ville de Qu6bec pour les dommages qu'ils
avaient subis du fait de la n6gligence de la ville
lors d'une 6meute d'6tudiants qui avait eu lieu le
28 f6vrier 1946.

L'appel mettait surtout en jeu la responsabilit6
de la ville pour les dommages subis; sur ce point
de la cause, il a 6t6 jug6 que la ville avait 6t6
ndgligente et 6tait donc responsable, sauf si le
droit d'action s'6tait 6teint par prescription, I'ac-
tion n'ayant pas 6t6 intent6e dans le d6lai de
prescription sp6cial de six mois qui 6tait pr6vu
dans la charte de la vile.

En rdponse h l'all6gation que le droit d'action
6tait 6teint parce que l'action n'avait pas 6t6 in-
tent6e dans le d6lai de six mois, les demandeurs
ont soutenu que bien que les dommages aient 6t6
subis le 28 f6vrier 1946, leur droit d'action n'6tait
n6 que six mois plus tard. L'appel a 6t6 entendu
par le Juge en chef L6tourneau et par les Juges
d'appel Marchand, Bissonnette, E. McDougall et
Gagn6. La pr6tention que l'action 6tait prescrite
parce qu'elle n'avait pas t intent6e dans les six
mois qui ont suivi l'6meute a t6 rejet6e par la
Cour, (le Juge en chef Ltourneau 6tant dissi-
dent). Le Juge d'appel McDougall s'est pro-
nonc6 comme suit sur la question de la prescrip-
tion:

[TRADUCTION] Quant A l'appel interjet6 par la Cit6
de Quebec, 6tant donn6 les faits, je suis d'avis,
pour les raisons donnbes par le Juge Bissonnette
dans ses motifs, et sous reserve de la modification
propos6e, que la preuve justifie entibrement une con-
damnation. Nous retrouvons tous les 616ments de la
n6gligence dans l'omission de la ville de prendre
les mesures appropribes en vue d'empcher les actes
imminents de violence dont elle avait 6t6 avertie.
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Lizotte, that no illegal acts were or had been con-
sidered. Lizotte became one of the chief participators
in the events which followed.

It was, however, strongly pressed upon us that
the Plaintiff's right of action against this Defendant
had become lost by prescription, since the action
had been instituted beyond the special prescriptive
period of six months provided by the City Charter.
With this contention I am unable to agree. It is from
this limited point of view alone that I deal with the
appeal.

Having regard to the special provisions of the
Charter of the City of Quebec, I am of opinion that
prescription of the action in delict did not begin to
run against the Plaintiffs until the expiry of the six
months period during which the City was permitted
to make settlement of the claim in accordance with
the special statutory enactment in such cases pro-
vided. Having failed to exercise this special right, the
prescriptive delays applying to the right of action ex
delicto were suspended during the period allowed for
consideration and adoption of the faculty accorded.
(See per Mignault, J. in Quebec Vs. United Type-
writer Co., 62 S.C.R. at pps. 251 and 252).

There is no doubt that the action as drawn con-
templates the ex delicto nature of the right. That re-
sults clearly from the allegations of the declaration.
The Appellants' factum recognizes that the Plaintiffs'
action invokes and is based also upon the special
statutory provisions of the statute, (factum, p. 2)
but protests that the two rights are mutually incon-
sistent and cannot both be asserted in one action. I
cannot appreciate the force of the argument that
repugnancy exists between the rights of action re-
ferred to.

The question thus arises as to when the prescrip-
tion (6 months under City Charter), declared in re-
spect of actions based upon delict, begins to run; in
other words, when the right of action arose? Was it
from the date of the commission of the wrongful
act, or was it from the moment that the City had
failed to exercise the faculty accorded it under its
Charter (Sec. 336, Subsec. 155) to make a settle-
ment upon arbitration, quite irrespective of the ele-
ment of negligence?

There is authority to support the view that the
right of action arises from the refusal or neglect of
the City to exercise the faculty given it. (See Jarvis

Le fait que l'on ait ajout6 foi A la seule assurance
d'un particulier, Lizotte, qu'aucun acte ill6gal n'6tait
projet6 ou n'avait 6t6 projet6, ne constitue pas une
excuse. Lizotte a 6ventuellement 6t6 l'un des princi-
paux participants aux 6v6nements qui ont suivi.

Toutefois, en cette Cour, il nous a 6t6 soutenu de
fagon toute particulibre que le droit d'action des
demandeurs contre la pr6sente d6fenderesse s'6tait
6teint par prescription, puisque f'action avait 6t6
intent6e apris l'expiration du d6lai de prescription
sp6cial de six mois pr6vu par la charte de la vle.
Il m'est impossible d'agrier cette pr6tention. C'est
uniquement A partir de ce point de vue que je me
prononcerai sur I'appel.

ttant donn6 les dispositions sp6ciales de la charte
de la ville de Quebec, je suis d'avis qu'en ce qui con-
cerne l'action d6lictuelle, la prescription n'a com-
menc6 h courir contre les demandeurs qu'a partir
de l'expiration du d6lai de six mois durant lequel la
ville pouvait effectuer un riglement de la r6clama-
tion en conformit6 de la disposition l6gislative par-
ticulibre s'appliquant en pareil cas. La ville n'ayant
pas exerc6 ce droit sp6cial, les dilais de prescription
s'appliquant au droit d'action ex delicto ont 6t6 sus-
pendus au cours de la p6riode accord6e pour consi-
d&rer et exercer le droit facultatif offert. (Voir 1'6-
nonc6 du Juge Mignault, dans Qudbec c. United
Typewriter Co., 62 R.C.S., pp. 251 et 252).

I est certain que dans f'action telle qu'elle est
libellie, c'est la nature d6lictuelle du droit qui est
envisag6e. C'est ce qui ressort nettement des all6-
gations de la d6claration. Dans son factum, I'appe-
lante reconnait que l'action des demandeurs invoque
aussi les dispositions particulibres de la loi et se
fonde 6galement sur celles-ci, (factum, p. 2) mais
elle affirme que les deux droits s'excluent mutuelle-
ment et qu'il est impossible de les faire valoir dans
une seule action. Je ne puis voir sur quoi l'on peut
fonder la pritention que ces deux droits d'action
sont incompatibles.

II faut donc se demander quand la prescription
fix6e pour les actions d6lictuelles (6 mois, selon la
charte de la ville) a commenc6 h courir; en d'autres
termes, i quel moment le droit d'action est-il n6?
Est-ce h compter de la commission de l'acte domma-
geable, ou h compter du moment oil est devenu p6-
rimb le droit qu'avait la ville, en vertu de sa charte
(art. 336, par. 155), d'opter en faveur d'un rbgle-
ment par arbitrage, ind6pendamment de tout 616-
ment de n6gligence?

Certains pr6c6dents 6tayent l'opinion que le droit
d'action prend naissance au moment oil la ville re-
fuse ou n6glige d'exercer la facult6 qui lui est ac-
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Vs. Surrey Company, 1925, 1 K.B., pp. 554). By
its very wording Sub-section 155 (b) of Article 336
of the City Charter contemplates the damages
caused and declares that in default of payment
thereof in the six months, upon arbitrators' award,
that the municipality may be sued to recover the
"damages thus caused". Could any words be more
apt to indicate that during the six months period
prescription does not run regarding these damages?
There is nothing in this Section incompatible with
Articles 536 and 538 of the same enactment, which
merely fix the point of departure of the prescription,
i.e., from "the date when the right of action
originated (a pris naissance)".

It would be quite illusory to declare that during
six months the Plaintiffs could not institute proceed-
ings against the Defendant, and at the same time to
deprive them of the right of action unless instituted
during the same period. As Lord Atkinson remarked
in Wertheim Vs. Chicoutimi Pulp, 1911 A.C., at pp.
307:

"One cannot but feel that the reasoning which
leads to results so unjust and anomalous must be
fallacious". Rather it is the case that the law favours
the exercise of a right and not its suppression. "For-
feitures, as a great Judge has said, are not favoured
in the law." (J. C. Vs. Society, etc. A.C. 1908, at
pp. 199):

In essence, the law says to the City: You may be
responsible in damages for the loss caused (as for
delict), but we will give you the opportunity once
you admit your responsibility and to save you the
considerable expense an action would entail, to fix
the amount by arbitration and pay the sum so found.
But, if you fail thus to recognize your liability within
the delay specified we preserve to the Plaintiff his
full right of action. (1053 C.C.): Now, in the same
breath, could the City say-your action is prescribed,
because you did not proceed while we were consid-
ering whether we should exercise the faculty ac-
corded.

In conclusion, I cite the last two sentences of the
extract from the opinion of Mr. Justice Mignault in
the United Typewriter Case, (supra) given in the
notes of Mr. Justice Bissonnette:

[TRANSLATION] If appellant is correct the origin
of the right of action would coincide with the ex-

cord6e. (Voir Jarvis Vs. Surrey Company, 1925,
1 K.B., p. 554). De par son texte m~me, le para-
graphe 155 b) de 'article 336 de la charte de la
ville privoit le cas de dommages causes et d6crdte
qu'd d6faut de paiement, dans les six mois, de
l'indemnit6 accord6e par des arbitres, la municipalit6
peut 8tre poursuivie en recouvrement du montant
des <dommages caus6s>. Y a-t-il une meilleure fagon
d'indiquer que durant le d6lai de six mois la prescrip-
tion ne court pas en ce qui concerne les dommages?
Rien dans cet article n'est incompatible avec les
articles 536 et 538 de la mime loi, qui fixent uni-
quement le moment h compter duquel la prescrip-
tion commence h courir, c'est-h-dire le <jour oii le
droit d'action a pris naissance (originated) .

II serait bien illusoire de d6clarer que durant six
mois les demandeurs ne pourraient engager aucune
proc6dure contre la d6fenderesse, si l'on allait en
m~me temps les priver de leur droit d'action A moins
que celle-ci ne soit intent6e au cours de cette p~rio-
de. Comme l'a signal6 Lord Atkinson dans Wert-
heim Vs. Chicoutimi Pulp, 1911 A.C., p. 307:

[TRADUCTION] cIl est impossible de ne pas s'aperce-
voir que tout raisonnement entrainant des cons6-
quences si injustes et anormales doit Stre fallacieuxD.
La loi favorise l'exercice d'un droit et non sa sup-
pression. <Comme l'a dit un 6minent Juge, la loi
ne favorise pas la dich6ance d'un droit'. (J.C. Vs.
Society, etc. A.C. 1908, p. 199):

Essentiellement, la loi dit A la ville: il se peut que
vous soyez oblig6e de payer des dommages-intir~ts
A l'6gard de la perte caus6e (pour un d6lit par
exemple) mais nous vous donnons I'occasion, lors-
que vous avez reconnu votre responsabilit6 et en vue
de vous 6pargner les d6penses consid6rables qu'une
action vous ferait subir, de faire fixer le montant
par arbitrage et de payer la somme ainsi 6tablie.
Mais si vous ne reconnaissez pas votre responsabilit6
dans le d6lai prescrit, le demandeur conservera in-
t6gralement son droit d'action. (1053 C.C.): Mais
la ville pourrait-elle dire en m~me temps: votre
action est prescrite parce que vous n'avez pas pro-
c6d6 alors que nous 6tions en train de nous deman-
der si nous devions exercer la facult6 qui nous est
accord6e?

En conclusion, je cite les deux dernibres phrases
de l'extrait des motifs de M. le Juge Mignault dans
l'affaire United Typewriter (pr6cit6e) que M. le
Juge Bissonnette a ins6r6 dans ses propres motifs:

aSi l'appelante a raison, la naissance du droit
d'action coinciderait avec l'expiration de la p6 -
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piration of the prescriptive period, and the right
of action would be stillborn. This is sufficient to
dispose of the plea of prescription.

Upon the whole, and in agreement with the reasons
advanced by Mr. Justice Bissonnette I would dismiss
the appeal, with costs, subject, however, to the rec-
tification in the amount of the award as he suggests.

Bissonnette J. dealt with the same point. He said:

[TRANSLATION] Brief consideration must now be
given to the grounds of prescription put forward by
appellant.

Appellant reasons as follows: if the action is based
on a delictual remedy, it had to be instituted
within a period of six months from the date of the
riot, namely February 28. As it was apparently not
served until after September 16, the remedy, based
on art. 1053 of the Civil Code, was therefore pres-
cribed. As far as the legal or statutory obligation is
concerned, the City had repudiated this, so that if
its plea of prescription was admissible, the City
would, in the opinion of its counsel, be successful in
respect of the whole.

In my opinion, and I say it with respect, this
proposition by appellant is fallacious. In the United
Typewriter case, Mignault J. wrote:

It would be absurd to apply to an action such
as that of respondent a prescription by six months,
reckoning from the date of the tort, because the
right of action only originates when six months
have elapsed after the tort, without the City of
Quebec having made provision by a special assess-
ment to defray the expenses required to com-
pensate the property owner. If appellant is correct,
the origin of the right of action would coincide
with the expiration of the prescriptive period, and
the right of action would be stillborn. This is suffi-
cient to dispose of the plea of prescription
p. 251).

In the Peloquin case cited above, Marchand J., for
his part, stated the following:

I think that to get a true understanding of the
rights which the section gives the victim, on the
one hand, and the corporation, on the other, the
first and last paragraphs must be taken together.
We find therein this very clear meaning, that the
corporation, to compensate for damages from a
riot, may resort to arbitration, which will deter-
mine the said damages; if the corporation does not

riode de la prescription, et le droit d'action serait
mort-n6. Cela suffit pour disposer du plaidoyer
de prescription,.

Ceci dit, et souscrivant aux motifs avanc6s par le
Juge Bissonnette, je suis d'avis de rejeter I'appel
avec d6pens, sous reserve toutefois de la correction
qu'il a propos6 de faire quant au montant allou6.

Le Juge d'appel Bissonnette a trait6 de la mime
question. II a dit:

Il y a lieu maintenant d'6tudier sommairement
le moyen tir6 de la prescription qu'invoque l'appe-
lante.

Celle-ci fait le raisonnement suivant: si l'action
est fond6e sur un recours d6lictuel, elle devait 8tre
intent6e sous un d6lai de six mois de la date de
1'6meute, soit le 8 f6vrier. Comme elle n'aurait
6t6 signifi6e qu'aprbs le 16 septembre, ce recours
fond6 sur 'art. 1053 C.C. 6tait donc prescrit. Quant
A l'obligation 16gale ou statutaire, la cit6 l'avait r6-
pudide, de sorte que si sa d6fense de prescription
6tait recevable, elle devait, dans l'opinion de son
avocat, triompher sur le tout.

J'estime, et je le dis avec respect, que cette pro-
position de 1'appelante est fallacieuse. Dans l'affaire
United Typewriter, M. le Juge Mignault 6crivait
ceci:

11 serait absurde d'appliquer h une action
comme celle de l'intimbe une prescription de six
mois A compter du jour odi s'est produit le fait
dommageable, car le droit d'action ne prend nais-
sance que lorsque six mois se sont 6coul6s depuis
le fait dommageable sans que la cit6 de Qu6bec
ait pourvu par une cotisation sp6ciale A d6frayer
les d6penses n6cessaires pour indemniser le pro-
pri6taire. Si 1'appelante a raison, la naissance du
droit d'action coinciderait avec l'expiration de la
p6riode de la prescription, et le droit d'action
serait mort-n6. Cela suffit pour disposer du plai-
doyer de prescription (p. 251).z

De son c6t6, M. le Juge Marchand, dans 1'affaire
P6loquin pr6cit6e, s'exprimait en ces termes:

Je crois que pour bien comprendre les droits
que donne l'article h la victime, d'une part, A la
corporation, d'autre part, il faut lire ensemble les
premier et dernier alindas et on y trouve le sens
trbs clair que la corporation, pour indemniser des
dommages d'une 6meute peut provoquer un arbi-
trage qui les fixera: h d6faut d'agir ainsi et de
payer dans les six mois ce que dira la sentence
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take this step, and pay what is specified in the
arbitral award within six months, the victim may
exercise his right to sue at law, which had been
suspended. The second paragraph governs rights
of the corporation in respect of taxpayers in gen-
eral, and not in respect of the creditor to whom
compensation is owing (p. 338.)

These two eminent jurists thus contended and I
agree completely, that the right of action was stayed
during this six-month period, and could only be
exercised upon expiration of this period.

Against this tenet, counsel for the appellant sets
s. 538 of the City Charter, which reads as follows:

538. All actions, suits or claims against the city,
or any of its officers or employees, for damages
resulting from offences or quasi-offences, or ille-
galities, are prescribed by six months from the
day on which the cause of action originated, any
article or provision of the law to the contrary not-
withstanding.

There are several peremptory answers to this
objection.

First, subs. 155 of s. 336 is a special statute, in
derogation of all other causes of action laid down in
the Charter. Therefore the creditor, the victim of the
riot, had to invoke that statute; he was subject to the
machinery provided thereunder and could not evade
it. Consequently, any action he might have brought
within six months from the day of the riot would
have been premature, and the City could have op-
posed this exception. If, on the other hand, he based
his action on the circumstances of the riot, but
alleged negligence by the City, the action would lose
none of its fundamental character. In other words, if
appellant was right, the creditor would be faced with
the following absurd dilemma: if he bases his action
on a delict, he cannot sue under six months in the
case of a riot, since he is subject to this special
statute. If he brings his action at the expiration of
the six months, it would be extinguished because,
according to appellant, it would be prescribed under
s. 538. On the other hand, if he brings his action
during the six months, it would be inadmissible, be-
cause premature. It follows that the ordinary law
remedy would be denied him. The legislator never
intended that.

Again, s. 155 contains no distinction on the basis
of the remedy being exercised on the legal obligation
or on the delict. Where the law makes no distinction,

arbitrale, la victime peut exercer le droit dont
elle jouissait, mais dont 1'exercice 6tait suspendu,
de recourir h la justice. Le deuxibme alinia, lui,
rkgle les droit de la corporation envers les con-
tribuables g6n6ralement et non envers le cr6ancier
de I'indemnit6 (p. 338).

Ces deux 6minents juristes ont done soutenu, A
mon entibre approbation, que le droit d'action 6tait
suspendu pendant cette p6riode de six mois et qu'il
ne pouvait 8tre exerc6 qu'd l'expiration d'icelle.

Mais h cette doctrine, I'avocat de l'appelante op-
pose l'art. 538 de la charte de la cit6 dont le texte
est le suivant:

538. Toute action, poursuite ou r6clamation con-
tre la cit6 ou l'un de ses officiers ou employds,
pour dommages r6sultant de d6lits ou quasi-d6lits
ou d'ill6galit6s, est prescrite par six mois a partir
du jour o6 le droit d'action a pris naissance, no-
nobstant tout article ou disposition de la loi h ce
contraire.

A cette objection, on peut faire plusieurs r6ponses
p&remptoires.

Tout d'abord, le par. 155 de l'art. 336 est une loi
particulibre qui d6roge A toutes les autres causes
d'action pr6vues par la charte. C'est done de cette
loi que le cr6ancier, victime d'6meute, devait se r6-
clamer. Et au rouage que cette loi d6termine, il
6tait assujetti et il ne pouvait pas ne pas s'y sou-
mettre. Aussi, toute action qu'il aurait intent6e dans
les six mois du jour de l'6meute aurait 6t6 pr6matur6e
et la cit6 aurait pu faire valoir cette exception.
D'autre part, s'il fondait son action sur les circons-
tances de 1'6meute, mais en all6guant une n6gligence
de la part de la cit6, cette action ne perdait nulle-
ment son caractbre fondamental. En d'autres termes,
si l'appelante avait raison, le cr6ancier serait plac6
dans le dilemne absurde suivant: s'il fonde son action
sur un d6lit, il ne peut pas poursuivre avant les six
mois, dans le cas d'6meute, puisqu'il est assujetti h
cette loi particulibre. Intentant son action h l'expira-
tion des six mois, elle serait 6teinte parce qu'elle
serait prescrite, suivant I'appelante, en vertu de l'art.
538. Par contre, s'il intente son action pendant les
six mois, celle-ci serait non recevable, parce qu'elle
serait primaturbe. 11 s'ensuit que le recours de droit
commun lui serait refus6. Jamais le l6gislateur n'a
voulu cela.

Autre r6ponse, I'Art. 155 ne contient aucune dis-
tinction selon que le recours s'est exerc6, soit sur
l'obligation 16gale, soit sur le d6lit. Ohi la loi ne dis-
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there is no reason to do so, to fill in the wording.
Further, there is nothing to prevent the exercising
of both remedies: the one does not necessarily ex-
clude the other. In the United Typewriter case the
Supreme Court of Canada held by implication that
s. 538 (then s. 561), could not be set up against the
remedy exercised under s. 336, para. 155. In my
view we cannot depart from that precedent.

In the extract from his reasons above quoted,
Bissonnette J. quotes with approval from the
judgment of this Court in City of Quebec v.
United Typewriter Company9 . In that case Duff J.
(as he then was) said at pp. 242-243:

The decision of this appeal turns upon two points:

10 Was 16 Vict., ch. 233, repealed by s.s. 16, sec.
29 of 29 Vict., ch. 57? The answer to this question
depends upon whether or not s.s. 3 of sec. 39 is "in-
consistent" with the provisions of the former Act. It
seem beyond argument that the later provision can
stand and be read together with the earlier Act with-
out any sort of incompatibility. This question must
be answered in the negative.

20 Is the present Act within sec 11 of 6, Geo. V,
ch. 43, which is in the following words:-

11. Section 8 of the Act 55-56 Victoria, chapter
50, as replaced by section 45 of the Act 7 Edward
VII, chapter 62, is again replaced by the
following:

8. Every action suit or claim against the city
for damages is prescribed by six months, counting
from the day when the right of action arose, any
article or provision of the Civil Code to the con-
trary notwithstanding. But no such action, suit or
claim can be instituted unless a notice containing
the particulars of such claim and the address of
the domicile of the claimant, be previously given
to the said city within thirty days from the date
on which the cause of the damage happened, and
no such action or suit can be taken before the
expiration of thirty days from the date of such
notice.

The failure to give the above notice shall not
deprive the claimants of their right of action, if
they prove that they were prevented from giving

tingue pas, il n'y a pas lieu de le faire, de suppl6er
au texte. En outre, rien ne r6pugne A l'exercice de la
dualit6 de recours. L'un n'exclut pas n6cessairement
I'autre. La Cour supreme du Canada dans l'affaire
United Typewriter a implicitement statu6 que l'art.
538 (c'6tait alors 561), n'6tait pas opposable au re-
cours exerc6 sous l'autorit6 de l'art. 336, al. 155. Je
soumets qu'on ne peut d6roger A ce pr6c6dent.

Dans ce passage de ses motifs, le Juge d'appel
Bissonnette cite en l'approuvant le jugement ren-
du par cette Cour dans l'affaire La Cit6 de Qud-
bec c. United Typewriter Company9 . Dans cette
cause-lI, le Juge Duff (alors Juge puim6) dit,
pp. 242-243:

[TRADUCTION] La d6cision h rendre sur le pr6sent
appel d6pend de deux questions:

1) La loi 16 Vict., ch. 233 a-t-elle 6t6 abrog6e par
le par. 16 de I'art. 29 de la loi 29, Vict., ch. 57?
Pour r6pondre A cette question, il faut se demander
si le par. 3 de l'art. 39 est <incompatibleD avec les
dispositions de l'ancienne loi. II semble 6tabli sans
conteste que la disposition nouvelle peut s'appliquer
et s'harmoniser avec la premibre loi sans qu'il y ait
d'incompatibilit6. II faut donner h cette question une
r6ponse negative.

2) La loi actuelle est-elle vis6e par I'art. 11 de la
loi 6, Geo. V, ch. 43, dont voici le texte:

11. L'article 8 de la loi 55-56 Victoria, chapitre
50, tel que remplac6 par 'article 45 de la loi 7
Edouard VII, chapitre 62, est de nouveau rem-
plac6 par le suivant:

8. Toute action contre la cit6, pour dommages,
est prescrite par six mois t compter du jour ofi
s'est produit le fait dommageable, nonobstant tout
article ou disposition du Code civil a ce contraire.
Mais nulle telle action, poursuite ou r6clamation,
ne pourra 8tre intent6e A moins qu'un avis, con-
tenant les particularit6s de telle r6clamation, et
I'adresse du domicile du r6clamant, ne soit donn6
a la cit6 dans les trente jours a compter de celui
oi le fait dommageable est arriv6, et telle action
ne pourra 8tre prise avant I'expiration des trente
jours A compter dudit avis.

Le d6faut d'avis ne privera pas cependant les
r6clamants de leur droit d'action, si ils prouvent
qu'ils ont 6t6 empich6s de donner cet avis par
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such notice by irresistible force or other reasons
deemed valid by the judge or the court, subject to
the Act 29 Vict., ch. 57, sec. 39, paragraph 35.

It seems improbable that the legislature could
have intended to require notice of action before a
cause of action has arisen and that part of the en-
actment which relates to notice of claim seems to
apply only to cases where the cause of action arises
upon the happening of the "cause of damage." This
probability is strengthened by the circumstance that
in the French version "fait dommageable" in the
first sentence is evidently regard as equivalent of
"right of action."

My conclusion is that a right of action arising un-
der the special statute upon which the plaintiff relies
in this case does not fall within the class of cases
contemplated by this section.

and Anglin J. (as he then was) at pp. 243-244
said:

After giving to this case careful consideration I
find myself given to the conclusion that neither the
prescriptive provision nor the provision for notice of
Art 561 of the Charter of the City of Quebec (6
Geo. V, c. 43, s. 11) applies to a case in which the
plaintiff's right to claim damages from the city can
arise only six months after the happening of the in-
jurious act for the consequences of which damages
are sought.

As first enacted by 55-56 V., c. 50, s. 8, this pro-
vision probably did not extend to actions for
damages caused by rioters. As it now stands the
prescriptive clause cannot be meant to apply to a
cause of action which only arises on the expiry of
the prescriptive period. The provision for notice be-
cause found in the same section and introduced by
the words "no such action" is almost certainly res-
tricted in its application to actions that are subject
to the prescription. It is unlikely that the legislature
meant to require notice to be given containing par-
ticulars of a claim in respect of which a cause of
action may never arise and cannot in any event come
into existence until the expiry of five months from
the period within which the notice is required to be
given. The application of article 561 of the charter
must, I think, be confined to cases in which the
right to claim and sue for the damages sustained
arises immediately upon their being incurred. I find
nothing in this provision inconsistent with or repug-
nant to the provision of the statute, 29 Vict., c. 57(3),

force majeure, ou pour d'autres raisons jug6es
valables par le juge ou le tribunal sujet h la loi 29
Victoria, chapitre 57, article 36, paragraphe 35.

Il semble improbable que la l6gislature ait voulu
exiger un avis de l'institution d'une action avant que
la cause d'action ait pris naissance; le passage de la
disposition l6gislative qui a trait A l'avis de r6clama-
tion ne semble devoir s'appliquer que lorsque la
cause d'action prend naissance au moment oft se
produit le efait dommageable>. Cela est d'autant
plus probable que, dans la version frangaise, I'ex-
pression dait dommageableD employ6e dans la
premiere phrase est de toute 6vidence consid6r6e
comme l'6quivalent de <right of actions.

Je conclus que le droit d'action privu dans la loi
particulibre sur laquelle se fonde la demanderesse en
l'espbce ne tombe pas dans la cat6gorie de cas vis6e
par cet article.

Le Juge Anglin (alors Juge puin6) dit, pp. 243-
244:

[TRADUCTION] Aprbs avoir 6tudi6 soigneusement
la pr6sente cause, j'aboutis A la conclusion que ni la
disposition relative a la prescription ni la disposition
relative a l'avis de 'art. 561 de la Charte de la Cit6
de Qu6bec (6 Geo. V, c. 43, art. 11) ne s'appliquent
lorsque le droit du demandeur de r6clamer des dom-
mages-intir8ts a la ville ne prend naissance que six
mois aprbs la commission de l'acte dommageable
dont les consequences ont men6 A l'action en dom-
mages-int6rts.

Lorsqu'elle a 6t6 6dict6e pour la premibre fois dans
la loi 55-56 V., c. 50, art. 8, cette disposition ne
visait probablement pas les actions intent6es pour
dommages caus6s par des 6meutiers. Le texte actuel
de la disposition relative a la prescription ne peut
pas s'interpr6ter comme s'appliquant h une cause
d'action ne prenant naissance qu'd I'expiration du
dblai de prescription. La disposition relative h l'avis,
parce qu'elle se trouve au mime article et parce
qu'elle commence par les termes: anulle telle actions
ne s'applique sans doute qu'aux actions sujettes A la
prescription. Il est peu probable que la 16gislature
ait voulu exiger que soit donn6 un avis renfermant
les d6tails d'une r6clamation A l'6gard de laquelle il
n'y aurait peut-6tre jamais de cause d'action, cette
dernibre, de toute fagon, ne pouvant prendre nais-
sance que cinq mois aprbs l'expiration du ddlai dans
lequel l'avis doit 8tre donn6. Je crois que l'article
561 de la charte ne doit s'appliquer que dans les
cas o le droit de faire une r6clamation ou d'in-
tenter une poursuite pour des dommages nait aussi-
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by which the right of action originally conferred by
the statute 16 Vict., c. 233, in circumstances such
as exist in the case at bar appears to be reaffirmed.

The appeal fails and must be dismissed with costs.

Both Bissonnette and McDougall JJ. quoted
with approval from Mignault J. in the United
Typewriter case at pp. 251-252 of that report.

Although given leave by the Court of Appeal
under s. 41 of the Supreme Court Act as it then
read to appeal to this Court, and after filing the
security required by s. 70 as it then read of the
Supreme Court Act, the City of Quebec aban-
doned its appeal to this Court.

It appears that the Court of Appeal over-
looked its own judgment in the City of Quebec v.
Bgrubd and the judgment of this Court in United
Typewriter. Neither case was referred to in the
judgment of the Court or in the factums.

I am also of opinion that there is an ambiguity
between s. 536 and ss. 536a and 537. This am-
biguity arises from the provisions in s. 536
that ". . . no right of action shall exist . . . unless
within thirty days from the date of such accident
... a written notice has been received . . ." and
"no action for damages ... shall be instituted . . .
before the expiration of thirty days from the date
of the receipt of the said notice" and the provi-
sion of s. 536a that "No action ... shall be
admissible unless the same be instituted within
six months from the date when the right of action
originated" and in s. 537 that "All actions . . .
for damages are prescribed by six months from
the day the cause of action originated . . .". This
ambiguity is accentuated by the difference in
wording in the English and French versions of
ss. 536a and 537. In the English version the
expression "originated" is used which might be
taken to refer to the accident or event, whereas
in the French version it is "a pris naissance"
which clearly refers to the time when the right

t6t que ces derniers sont subis. Je ne vois rien dans
cette disposition qui soit incompatible ou inconci-
liable avec la disposition de la loi 29 Vict., c. 57(3),
en vertu de laquelle le droit d'action initialement
accord6 par la loi 16 Vict., c. 233 dans des circon-
stances semblables A celles de l'esp&ce, semble 8tre
confirm6.

L'appel doit 8tre rejet6 avec d6pens.

Les Juges d'appel Bissonnette et McDougall ont
tous deux cit6 en les approuvant des passages des
motifs du Juge Mignault dans l'affaire United
Typewriter, pp. 251 et 252 dudit recueil.

La permission d'interjeter appel A cette Cour lui
ayant 6t6 accord6e par la Cour d'appel en vertu de
l'art. 41 de la Loi sur la Cour supreme alors en
vigueur, la ville de Qu6bec a d6pos6 le cautionne-
ment exig6 par 1'art. 70 de la Loi sur la Cour
supreme alors en vigueur, mais elle a par la suite
abandonn6 1'appel a cette Cour.

Il semble que la Cour d'appel a oubli6 de tenir
compte du jugement qu'elle avait rendu dans
l'affaire de La Citg de Qudbec c. Birubd et du
jugement de cette Cour dans l'affaire United
Typewriter. Aucun des deux arrts n'a 6t6 men-
tionn6 dans le jugement de la Cour ou dans les
factums.

Je suis 6galement d'avis qu'il y a une ambiguit6
entre 'art. 536 et les art. 536a et 537. Elle pro-
vient des dispositions de 'art. 536: e.. .nul droit
d'action n'existe . . A moins que, dans les trente
jours de tel accident . .. un avis 6crit n'ait 6t6
regu.. .> et caucune action en dommages-in-
t6r8ts . . . ne peut 6tre intent6e . . . avant 1'expira-
tion de trente jours de la date de la r6ception de
l'avis ci-dessus>; de celles de 'art. 536a: <aucune
action .. . n'est recevable . .. si elle n'est intent6e
dans les six mois du jour ohm le droit d'action a
pris naissance>; et de celles de 1'art. 537: <Toute
action ... pour dommages ... est prescrite par
six mois h partir du jour oit le droit d'action a
pris naissance ... >. Cette ambigu'it6 est aggrav6e
par la diff6rence de termes entre les versions
frangaise et anglaise des art. 536a et 537. Dans
la version anglaise, on emploie le mot corigin-
ated> qui peut 6tre interpr6t6 comme se rappor-
tant A 1'accident on A l'6v6nement en cause, tan-
dis que, dans la version frangaise, on emploie
<a pris naissances, qui se rapporte clairement

[1972] R.C.S. 407



M9THOT V. MONTREAL TRANSPORTATION COMM. Hall I.

to bring the action came into being. There being
this ambiguity, the limitation provisions must be
resolved in favour of the appellant whose right
of action is said to be barred by ss. 536a and 537.

I would, accordingly, hold that the action
brought on October 18, 1956, was within the
six-month period contemplated by ss. 536a and
537, and I would allow the appeal with costs.
The Court of Appeal, having disposed of the
matter on the ground that the action was pres-
cribed, did not deal with the issues of liability
or damages nor were these issues dealt with in
this Court. Accordingly, the case will be referred
back to the Court of Appeal to be disposed of
on the merits on the basis that the action was
taken within the period allowed by law.

Appeal allowed with costs.

Solicitors for the plaintiff, appellant: Ste-Marie,
LaHaye & Giroux, Montreal.

Solicitors for the defendant, respondent: Le-
tourneau, Quinlan, Forest, Raymond, Letourneau
& Roy, Montreal.

au moment oa est n6 le droit d'intenter l'action.
ttant donn6 cette ambiguit6, les dispositions re-
latives A la prescription doivent s'interpr6ter en
faveur de l'appelant dont le droit d'action est,
pr6tend-on, prescrit en vertu des articles 536a
et 537.

En cons6quence, je suis d'avis que 1'action in-
tent6e le 18 octobre 1956 l'a 6t6 dans le d6lai de
six mois pr6vu par les art. 536a et 537, et qu'il
y a lieu d'accueillir le pourvoi avec d6pens. ttant
donn6 que la Cour d'appel a fond6 sa d6cision
sur le motif que faction 6tait prescrite, elle n'a
pas trait6, et cette Cour non plus, des questions
de responsabilit6 et de dommages-int6rats. Par
cons6quent, I'affaire sera renvoyie A la Cour d'ap-
pel pour 6tre jug6e sur le fond en prenant comme
point de d6part que l'action a 6t6 intent6e dans
le d6lai accord6 par la loi.

Appel accueilli avec ddpens.

Procureur du demandeur, appelant: Ste Marie,
LaHaye & Giroux, Montrial.

Procureurs de la ddfenderesse, intimde: L-
tourneau, Quinlan, Forest, Raymond, Litour-
neau & Roy, Montrial.
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Her Majesty The Queen Appelant;

and

Richard Anthony McKenzie Respondent.

1971 May 18; 1971: October 5.

Present: Fauteux C. J. and Judson, Ritchie, Hall and
Spence JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminal law--Charge of theft-Averment of
essential ingredients-Evidence of failure to account
-Charge complies with Code-Criminal Code, 1953-
54 (Can.), c. 51, ss. 269, 276, 280, 492, 497.

The respondent was employed to drive one of his
employer's taxis upon terms which entitled him to
retain 45 per cent of the daily receipts and required
him to account for the balance, less the cost of
gasoline and oil, to his employer. In accounting for
a trip in which he picked up five passengers bound
for different addresses, he only recorded one trip for
one passenger. He was charged that he ". . . did com-
mit theft of the approximate sum of $16.50 the
property of Dominic Louis Christian contrary to the
form of the statute in such case made and provided."
He was convicted of theft by the trial judge, but
acquitted by a majority judgment of the Court of
Appeal. That Court expressed the view that this form
of charge lacked any averment of the essential
ingredients of an offence under s. 276(1) of the
Criminal Code. The Crown appealed to this Court.

Held: The appeal should be allowed and the con-
viction restored.

The provisions of s. 492(2) (b) are to be read
disjointly and envisage two alternative methods in
which an indictment may be phrased so that a charge
may be laid either "in the words of the enactment
that describe the offence" or those of the enactment
which "declares the matters charged to be an indict-
able offence". The charge in the present case com-
plied with the Criminal Code in that it was in the
words of s. 280 which declares "theft" to be an
indictable offence. The respondent's failure to account
to his employer was "theft" within the meaning of
s. 276(1). If there had been any doubt as to the
conduct to which the charge related, further particu-
lars describing the means by which the offence was

Sa Majest6 Ia Reine Appelante;

et

Richard Anthony McKenzie Intim6.

1971: le 18 mai; 1971: le 5 octobre.

Pr6sents: Le Juge en Chef Fauteux et les Juges Jud-
son, Ritchie, Hall et Spence.

EN APPEL DE LA CHAMBRE D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Droit criminel-Accusation de vol-none des
idments essentiels-Preuve d'omission de rendre

compte-Accusation conforme au Code--Code cri-
minel, 1953-54 (Can.), c. 51, art. 269, 276, 280,
492, 497.

L'intim6 6tait employ6 aux fins de conduire un
des taxis de son employeur h des conditions qui lui
donnaient le droit de retenir 45 pour cent des recettes
journalibres et qui l'obligeaient h rendre compte A son
employeur du reste, moins le cofit de l'essence et de
l'huile. En rendant compte d'une course oiI il avait
pris en charge cinq passagers allant h des adresses
diff6rentes, I'intim6 n'a inscrit qu'un voyage pour un
seul passager. II a 6t6 inculp6 d'avoir a... vol6 une
somme approximative de $16.50, propri6t6 de
Dominic Louis Christian, en contravention de la loi
applicable en pareil cas.D 11 a 6t6 d6clar6 coupable
de vol par le juge de premiere instance, mais acquitt6
par un jugement majoritaire de la Cour d'appel. La
Cour a exprim6 l'avis que I'accusation ainsi formul6e
omet d'6noncer les 616ments essentiels d'une infrac-
tion aux termes de Fart. 276(1) du Code criminel.
La Couronne a appel6 A cette Cour.

Arrit: L'appel doit 8tre accueilli et la d6claration
de culpabilit6 r6tablie.

Les dispositions de l'art. 492(2) (b) doivent se lire
de fagon disjonctive et pr6sentent deux fagons diff6-
rentes d'6noncer l'acte d'accusation de manibre h
permettre de coucher I'accusation soit adans les
termes mimes de la disposition qui d6crit I'infrac-
tions, ou dans les termes de celle qui ad6clare que
le fait imput6 est un acte criminelm. L'accusation en
l'espice est conforme au Code criminel en ce qu'elle
est conque dans les termes de I'art. 280 qui d6clare
le avolD un acte criminel. L'omission de l'intim6 de
rendre compte A son employeur 6tait un avolD au
sens de l'art. 276(1). S'il avait exist6 un doute quant
a la conduite vis6e par l'inculpation, on aurait pu,
en vertu de l'art. 497(1) (f) du Code, demander que
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alleged to have been committed could have been
sought under s. 497(1) (f).

The argument that the money misappropriated be-
longed to the passengers and not to the taxi owner
must be rejected, because if the respondent over-
charged a passenger he did so as the taxi owner's
employee and as such he was accountable to him
for all the moneys he collected in the course of his
employment for the use of the cab.

APPEAL by the Crown from a judgment of the
Court of Appeal for British Columbia', setting
aside the conviction of the respondent for theft.
Appeal allowed.

G. L. Murray, Q.C., for the appellant.

M. R. V. Storrow, for the respondent.

The judgment of the Court was delivered by

RITCHIE J.-This is an appeal brought by the
Attorney-General of British Columbia pursuant to
the provisions of s. 598(1) (a) of the Criminal
Code from a judgment of the Court of Appeal'
of that Province, (Davey C. J. dissenting) which
set aside the conviction of the respondent for theft
and directed his acquittal.

On the night of March 30-31st, 1970, the
respondent, who is a taxi driver, was employed by
Dominic Louis Christian to drive one of his taxis
upon terms which entitled the respondent to re-
tain 45 per cent of the daily receipts and required
him to account for the balance and to pay 55 per
cent of the total receipts, less the cost of gasoline,
to his employer. The accounting was carried out
by means of what has been referred to as a "trip
sheet" on which is recorded the starting point,
destination and fare charged for each trip, and
a record is also made of the amount retained by
the driver, which is referred to as "wages", the
amount paid for gas and oil and the "net cash"
due to the owner.

At about 3:30 on the morning of March 31st,
the respondent had driven Christian's car to the
airport where he picked up five passengers, two of
whom were destined for addresses in the City of

1 [1971] 2 C.C.C. (2d) 28, 14 C.R.N.S. 104, [1971] 2
W.W.R. 716.

soient fournis d'autres d6tails d6crivant les moyens
par lesquels il est all6gu6 que l'infraction a 6t6 com-
mise.

On doit rejeter la thise que les fonds d6tourn6s
appartenaient aux passagers et non au propri6taire du
taxi, parce que si l'intim6 a demand6 un prix excessif
A un passager, il l'a fait comme employ6 du propri6-
taire du taxi, et comme tel il devait lui rendre compte
de tout I'argent pergu au cours de son emploi dans
l'usage de la voiture.

APPEL de la Couronne d'un jugement de la
Cour d'appel de la Colombie-Britanniquel, re-
jetant la d6claration de culpabilit6 pour vol pro-
nonc6e contre l'intim6. Appel accueilli.

G. L. Murray, c.r., pour l'appelante.

M. R. V. Storrow, pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE RITCHIE-II s'agit d'un pourvoi in-
terjet6 par le procureur g6n6ral de la Colombie-
Britannique, sous le r6gime de l'art. 598(1) (a)
du Code criminel, h l'encontre d'un arrt de la
Cour d'appel de cette province (M. le juge en
chef Davey 6tant dissident) qui rejetait la d6-
claration de culpabilit6 pour vol prononc6e con-
tre l'intim6 et ordonnait son acquittement.

Dans la nuit du 30 au 31 mars 1970, l'intim6,
un chauffeur de taxi, 6tait A I'emploi de Dominic
Louis Christian aux fins de conduire un des taxis
de ce dernier h des conditions qui lui donnaient
le droit de retenir 45 pour cent des recettes
journalibres et qui l'obligeaient A rendre compte
du reste et A payer a son employeur 55 pour cent
des recettes globales, moins le cosit de l'essence.
La reddition de compte se faisait d'aprbs ce qu'on
a appel6 une <feuille de voyages> oti figurent le
point de d6part, la destination et le prix de la
course, pour chaque voyage; y sont aussi not6s le-
montant que retient le chauffeur, inscrit comme
isalaire>, le prix pay6 pour I'essence et I'huile et
le «comptant net> dfi au propri6taire.

Le 31 mars au matin, vers 3h 30, l'intim6 avait
conduit la voiture de Christian A l'a6roport oh il
prit en charge cinq passagers, deux & destination
d'adresses dans la ville de Vancouver, deux pour

1 [1971] 2 C.C.C. (2d) 28, 14 C.R.N.S. 104, [1971] 2
W.W.R. 716.
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Vancouver, two for West Vancouver and one for
North Vancouver. The two Vancouver passengers
were charged $4.50 and $4.75 respectively, and
the West Vancouver passengers were charged
$8.55 and $9.50. The North Vancouver passenger,
who was dropped last did not give evidence, but
I think the learned trial judge was justified in
expressing the hope "that she had a good purse full
of money with her."

In accounting for the 3:30 A.M. trip from the
airport, the respondent only recorded one trip for
one passenger with a total cash fare of $6.35. It
is quite apparent that, without giving any con-
sideration to the North Vancouver passenger, the
respondent received cash charges of at least
$26.95 for the use of Christian's car in making
this trip and I agree with the learned Provincial
Judge that the evidence supports the conclusion
that the respondent failed to account for or pay
approximately $16.00 dollars and fifty cents to
his employer for which he was required to
account under the terms of his employment.

The respondent was charged that he:

At the City of Vancouver, on the 31st day of March,
A.D. 1970, unlawfully did commit theft of the ap-
proximate sum of $16.50 the property of Dominic
Louis Christian contrary to the form of the statute
in such case made and provided.

Mr. Justice Tysoe in the course of the reasons
for judgment which he delivered on behalf of
the majority of the Court of Appeal expressed
the view that this form of charge lacks any aver-
ment of the essential ingredients of an offence
under s. 276(1) of the Criminal Code and he
concluded by saying:
My opinion is that it does not charge an offence under
section 276 and a conviction for such an offence
cannot rest upon it. The fact is the appellant was
not charged with the offence of which the evidence
shows that he might perhaps have been guilty.

In so holding the majority of the Court of
Appeal gave effect to the contention, made on
behalf of the respondent, that in the case of
"theft", which is described in one way in s. 269
and another in s. 276, an indictment or informa-
tion is invalid as failing to comply with s. 492(3)

West Vancouver et un autre pour North Vancou-
ver. Les passagers A destination de Vancouver
ont dfi payer $4.50 et $4.75 respectivement, et
les passagers allant A West Vancouver, $8.55 et
$9.50 respectivement. La passagbre pour North
Vancouver, qui est descendue la dernibre, n'a pas
t6moign, mais je pense que le savant juge de
premibre instance a eu raison d'exprimer 1'espoir:
[TRADUCTION] <qu'elle avait sur elle un porte-
monnaie bien garnie.

En rendant compte de la course qui avait d6-
but6 A l'abroport A 3h 30, I'intim6 n'a inscrit qu'un
voyage pour un seul passager, et un prix total
de $6.35 comptant. II est assez 6vident que, sans
tenir compte de la passagbre i destination de
North Vancouver, I'intim a regu au moins $26.95
comptant pour I'usage de la voiture de Christian
A l'occasion de ce voyage, et je pense comme le
savant Juge provincial que la preuve 6taye la
conclusion que I'intim6 a omis de rendre compte
ou de faire le versement d'environ 16 dollars et
cinquante cents A son employeur, montant dont
ii 6tait tenu de rendre compte en vertu de ses
conditions d'emploi.

L'intim6 a 6t6 inculp6 d'avoir:
[TRADUCTION] En la ville de Vancouver, le 31 mars
1970, ill6galement voI6 une somme approximative
de $16.50, proprit6 de Dominic Louis Christian, en
contravention de la loi applicable en pareil cas.

Dans les motifs de jugement qu'il 6nongait an
nom de la majorit6 de la Cour d'appel, M. le
Juge Tysoe a exprim6 l'avis que l'accusation ainsi
formul6e omet d'6noncer les 616ments essentiels
d'une infraction aux termes de l'art. 276(1) du
Code criminel, et il a conclu en disant:

[TRADUCTION] A mon avis, elle n'impute pas d'in-
fraction aux termes de Particle 276 et ne peut 6tayer
une d6claration de culpabilit6 pour une telle in-
fraction. Le fait est que l'appelant n'a pas 6t6 accus6
de l'infraction dont, selon la preuve, il pourrait
peut-ftre s'8tre rendu coupable.

En concluant ainsi, la majorit6 de la Cour
d'appel a sanctionn6 la pr6tention, exprim6e au
nom de I'intim6, qu'en cas de evo1>, infraction
que 'art. 269 d6crit d'une faqon et 'art. 276 d'une
autre, un acte d'accusation ou d6nonciation est
invalide parce que non conforme A Part. 492(3)
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unless it contains an averment of all the essential
ingredients contained in the section of the Code
describing the offence disclosed by the evidence.

In my opinion the evidence in the present case
discloses the commission of an offence under
s. 276(1) which reads as follows:

276(1). Everyone commits theft who, having re-
ceived anything from any person on terms that
required him to account for or pay it or the proceeds
of it or a part of the proceeds to that person or
another person, fraudulently fails to account for or
pay it or the proceeds of it or the part of the proceeds
of it accordingly.

The effect of the judgment of the Court of
Appeal is that although the information alleges
"theft" in the City of Vancouver at a specified
date from a named person, it lacks any averment
of fraudulent failure to account and is therefore
invalid by reason of the following provisions of
s. 492(3):

492(3). A count shall contain sufficient circumstances
of the alleged offence to give to the accused reason-
able information with respect to the act or omission
to be proved against him and to identify the trans-
action referred to, but otherwise the absence or
insufficiency of details does not vitiate the count.

In the course of his dissenting reasons for
judgment, Davey C. J. pointed out that theft is
not the only offence which is capable of being
committed in more ways than one under the
provisions of the Criminal Code, and he referred
to s. 135 describing four different kinds of be-
haviour which may constitute the crime of "rape".
In this latter regard he cited the as yet unreported
case of Regina v. LeBlanc where the indictment
charged that at a certain time and place he, Le-
Blanc "did rape (a named woman) contrary to
the form of statute in such cases made and
provided" and Mr. Justice Lord, speaking on
behalf of the Court of Appeal of British Colum-
bia said:

Counsel has referred to section 135 of the Code
which is the section dealing with rape and submits
that inasmuch as the section describes more than
one form of sexual intercourse with a female person

s'il ne contient pas un 6nonc6 de tous les 616-
ments essentiels contenus dans l'article du Code
qui d6crit I'infraction rv616e par la preuve.

A mon avis, la preuve en l'instance r6vble la
perp6tration d'une infraction aux termes de l'art.
276(1), dont voici le texte:

276(1). Commet un vol quiconque, ayant regu d'une
personne une chose A des conditions qui l'astreignent
A en rendre compte ou A la payer, ou A rendre compte
ou faire le versement de la totalit6 ou d'une partie
du produit h cette personne ou A une autre, fraudu-
leusement omet d'en rendre compte ou de la payer,
ou de rendre compte ou de faire le versement de la
totalit6 ou partie du produit en conformit6 de ces
conditions.

Il r6sulte de 1'arr8t de la Cour d'appel que
meme si la d6nonciation allbgue qu'un evols a
6t6 commis en la ville de Vancouver A une date
pr6cise contre une personne d6signde, elle ne ren-
ferme aucune all6gation d'omission frauduleuse
de rendre compte et est par cons6quent invalide
du fait des dispositions suivantes de 'art. 492(3):

492(3). Un chef d'accusation doit contenir, A l'6gard
des circonstances de l'infraction all6gu6e, des d6-
tails suffisants pour renseigner raisonnablement le
pr6venu sur l'acte ou omission a prouver contre lui,
et pour identifier l'affaire mentionn6e, mais autre-
ment 1'absence ou insuffisance de d6tails ne vicie pas
le chef d'accusation.

Dans ses motifs de dissidence, M. le Juge en
chef Davey a signal6 que le vol n'est pas la seule
infraction qui se puisse commettre de plus d'une
manibre, selon les dispositions du Code criminel,
et il a rappel6 que l'art. 135 d6crit quatre diff6-
rents modes de comportement pouvant constituer
le crime de tviol>. Sur ce dernier point, il a cit6
1'affaire Regina v. LeBlanc non encore publide i
la date des pr6sents motifs, dans laquelle l'acte
d'accusation portait qu'A un certain moment et
en un certain endroit LeBlanc [TRADUCTION] <a
viol6 (une femme d6sign6e) en contravention de
la loi applicable en pareils cas>; dans ladite
affaire, M. le Juge Lord, s'exprimant au nom de
la Cour d'appel de la Colombie-Britannique, a
dit:

[mAnuCTION] L'avocat a invoqu6 l'article 135 du
Code, celui qui traite du viol, et il pr6tend que,
6tant donn6 que l'article d6crit plus d'une sorte de
rapports sexuels avec une personne du sexe f6minin
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which would constitute rape, that there should have
been an averment in the charge as to the manner in
which the accused is alleged to have committed the
offence. Was it by impersonating her husband or by
fear of bodily harm or in any other of the ways in
which rape can be an offence. As my brother Branca
pointed out in the course of the argument, surely this
is a matter for particulars.

In approving this passage as being relevant to
the main question raised in the present case, Davey
C.J. stated:
In my respectful opinion that method of pleading is
as applicable to a charge of theft as to a charge of
rape, and the fact that the several ways in which theft
may be committed are defined by separate sections
of the Code instead of by several clauses of the same
section, is a mere variation in detail and does not
affect the principle.

I agree with this statement of the law and it
follows, as will be seen, that in my view the
decision of this Court in The Queen v. Harder2,
has a direct bearing on the question of the validity
of the present charge.

In order to appreciate the argument now ad-
vanced on behalf of the appellant it is necessary
to consider the provisions of s. 492(1) and (2)
which read as follows:
492(1). Each count of an indictment shall in general
apply to a single transaction and shall contain and is
sufficient if it contains in substance a statement that
the accused committed an indictable offence therein
specified.

(2) The statement referred to in subsection (1)
may be:

(a) in popular language without technical aver-
ment or allegation of matters that are not essential
to be proved,
(b) in the words of the enactment that describes
the offence or declares the matters charged to be
an indictable ofence,....
(the italics are my own).

In brief, the contention advanced on behalf of
the appellant is that the provisions of s. 492(b)
are to be read disjunctively and that they envisage
two alternative methods in which an indictment
may be phrased so that a charge may be laid

2[1956] S.C.R. 489, 23 C.R. 295, 114 C.C.C. 129, 4
D.L.R. (2d) 150.

propre A constituer un viol, I'accusation aurait dfi
dire de quelle manibre l'inculp6 est cens6 avoir
commis l'infraction. ttait-ce en se faisant passer
pour son 6poux ou par la crainte de l6sions corpo-
relles, ou suivant l'une ou l'autre des autres fagons
qui peuvent faire du viol une infraction? Comme
I'a signal6 mon colligue le juge Branca au cours
des d6bats, il s'agit indubitablement d'un cas oa des
d6tails sont n6cessaires.

Reconnaissant que ce passage s'applique A la
principale question soulev6e dans la pr6sente
affaire, M. le Juge en chef Davey a dit:

[TRADUCTION] Je suis respectueusement d'avis que ce
genre d'argumentation s'applique tout aussi bien &
une accusation de vol qu'd une accusation de viol,
et le fait que les diverses fagons de commettre un vol
sont d6finies dans des articles distincts du Code plut6t
que dans les paragraphes distincts d'un m8me
article, n'est qu'une simple diff6rence de d6tail et
ne change rien au principe.

Je fais mien cet expos6 du droit et il s'ensuit,
comme on le verra, qu'd mon avis la d6cision de
cette Cour dans La Reine c. Harder2 a un rapport
direct avec la question de la validit6 de la pr&-
sente accusation.

Afin d'appr6cier l'argument maintenant mis de
I'avant au nom de l'appelante, il faut consid6rer
les dispositions des par. (1) et (2) de l'art. 492,
qui se lisent comme suit:
492(1). Chaque chef dans un acte d'accusation
doit, en g6n6ral, s'appliquer & une seule affaire; il
doit contenir et il suffit qu'il contienne en substance
une d6claration portant que l'accus6 a commis un
acte criminel y sp6cifi6.

(2) La d6claration mentionn6e au paragraphe (1)
peut 8tre faite

a) en langage populaire sans expressions tech-
niques ni all6gations de choses dont la preuve
n'est pas essentielle;
b) dans les termes memes de la disposition qui
d6crit l'infraction ou diclare que le fait imputg
est un acte criminel, . . . (les italiques sont de
moi).

Bref, la th6se avanc6e au nom de 'appelante
est que les dispositions de 1'art. 492(b) doivent
se lire de fagon disjonctive et qu'elles pr6sentent
deux fagons diff6rentes d'6noncer I'acte d'accusa-
tion de manire a permettre de coucher l'accusa-

'[1956] R.C.S. 489, 23 C.R. 295, 114 C.C.C. 129, 4
D.L.R. (2d) 150.
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either "in the words of the enactment that des-
cribe the offence" or those of the enactment
which "declares the matters charged to be an
indictable offence".

The offence described in s. 276(1) is charac-
terized as "theft" by that section itself and the
words of the enactment declaring theft to be an
indictable offence are those of s. 280 which reads
as follows:

280. Except where otherwise prescribed by law,
everyone who commits theft is guilty of an indic-
table offence ...

In the case of The Queen v. Harder, to which
I have already referred, the accused was charged
with having had carnal knowledge of a woman
not his wife "without her consent against the
form of the statute in such case made and
provided". The evidence disclosed that while the
accused had not had carnal knowledge of the
woman, he had aided another person in so doing
and was therefore guilty of the offence by virtue
of the provisions of the then s. 69 (now s. 21(2))
of the Code, and Harder was convicted at trial.
The majority of the Court of Appeal of British
Columbia was however of opinion that as there
was no averment of his having aided another in
committing the offence, the indictment must be
held to have charged Harder as having himself
physically raped the complainant; and there being
no evidence to support the indictment as so con-
strued, an acquittal should be entered.

The dissent upon which the appeal was taken
to this Court is described in the following terms
by Kellock J. at page 499:
That the indictment charging the accused as a princi-
pal was sufficient notwithstanding that it did not aver
that the accused aided and abetted Kie Singh to
assault the woman criminally.

This Court allowed the appeal in accordance with
this dissenting view and Mr. Justice Fauteux (as
he then was), who spoke also for Kerwin C. J.
and Taschereau J. (as he then was) had this to
say of the indictment at page 492:

The indictment. An indictment cannot properly be
construed without regard to the substantive and pro-

tion soit edans les termes mimes de la disposition
qui d6crit l'infractions,, ou dans les termes de
celle qui ad6clare que le fait imput6 est un acte
criminels.

L'infraction d6crite l'art. 276(1) est qualifide
de <volz par 'article lui-mime et les termes de
la disposition d6clarant que le vol est un acte
criminel sont ceux de l'art. 280, qui se lit ainsi:

280. Sauf prescription contraire des lois, quiconque
commet un vol est coupable d'un acte criminel ...

Dans l'affaire La Reine c. Harder, dont j'ai
d6ji fait mention, 1'accus6 6tait inculp6 d'avoir
eu des rapports sexuels avec une femme qui n'6-
tait pas son epouse esans le consentement de
cette femme, en contravention de la loi applica-
ble en pareil cas>. La preuve a rev61& que bien
que 1'accus6 n'ait pas eu de rapports sexuels avec
la femme, il avait aid6 une autre personne A en
avoir et s'6tait par cons6quent rendu coupable
de l'infraction d'apris les dispositions de l'article
du Code portant alors le num6ro 69 (maintenant
'art. 21(2)), et Harder fut reconnu coupable

au procks. La majorit6 de la Cour d'appel de la
Colombie-Britannique 6tait n6anmoins d'avis que,
vu l'absence d'all6gation portant qu'il avait aid6
un autre h commettre l'acte criminel, I'acte d'ac-
cusation devait 8tre consid6r6 comme inculpant
Harder d'avoir lui-mime effectivement viol6 la
plaignante et que, vu l'absence de preuve a
1'appui de l'acte d'accusation ainsi interpr6it6, il
fallait prononcer I'acquittement.

La dissidence qui a donn6 lieu au pourvoi en
cette Cour est expos6e dans les termes suivants
par M. le Juge Kellock, A la p. 499:
[TRADUCTION] Que l'acte d'accusation inculpant
l'accus6 comme auteur de l'acte criminel suffisait,
mime s'il n'all6guait pas que l'inculp6 avait aid6 et
incit6 Kie Singh h se livrer h des voies de fait sur
la femme.
Cette Cour a accueilli 1'appel conform6ment h la
dissidence et M. le Juge Fauteux (alors juge
puin6), qui s'exprimait 6galement au nom de M.
le Juge en chef Kerwin et de M. le Juge Tasche-
reau (alors juge puin6), dit ce qui suit au sujet de
l'acte d'accusation, a la p. 492:
[TRADUCTION] L'acte d'accusation. On ne peut cor-
rectement interpr6ter un acte d'accusation sans se
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cedural provisions of the criminal law related to its
substance and its form. As stated by Willes J., with
the concurrence of all the Judges who advised the
House of Lords, and with the approval of the latter,
in the case of Mulcahey v. The Queen (1868) L. R.
3 H.L. 306 at 321:

... an indictment only states the legal character of
the offence and does not profess to furnish the
details and particulars. These are supplied by the
depositions, and the practice of informing the
prisoner or his counsel of any additional evidence
not in the depositions, which it may be intended
to produce at the trial. To make the indictment
more particular would only encourage formal
objections upon the ground of variance, which
have of late been justly discouraged by the Legis-
lature

I am of opinion that the charge in the present
case complies with the Criminal Code in that it
is in the words of s. 280 which declares "theft"
to be an indictable offence and the respondent's
failure to account to his employer was, in my
opinion, "theft" within the meaning of s. 276(1).
It follows that I agree with the dissenting view
expressed by Davey C.J. that this "was a good
charge of theft under that section".

If there had been any genuine doubt as to the
conduct to which the charge related, further
particulars describing the means by which the
offence was alleged to have been committed
could have been sought under s. 497(1) (f) of
the Code, but this was not the course which was
followed.

What happened was that on arraignment the
respondent, who was unrepresented by counsel,
pleaded not guilty and conducted his own defence
for the first day of the trial when three of the
passengers were called by the Crown. The case
was then adjourned for more than a month and
at the adjourned hearing Mr. Storrow appeared
as counsel for the respondent and at once asked
"to be informed of the section under which this
charge is laid?" Upon Mr. Bendrodt, the Crown
counsel replying that he was proceeding on the

rif6rer A ces dispositions de fond et de proc6dure
de la loi en matibre criminelle qui r6gissent la nature
et la forme de l'acte. Comme l'a affirm6 le Juge
Willes, avec l'accord de tous les juges qui conseil-
laient la Chambre des Lords et avec l'approbation
de cette dernibre, dans l'affaire Mulcahey v. The
Queen (1868) L.R. 3 H.L. 306, A la p. 321:

[TRADUCTION] ... un acte d'accusation 6nonce
seulement le caract~re juridique de l'infraction et
n'a pas pour objet de fournir les d6tails et par-
ticularitis de l'affaire. Les d6positions en r6vblent
les d6tails, comme le fait la pratique visant h in-
former I'accus6 ou son avocat de toute preuve
additionnelle que ne renferment pas les t6moi-
gnages et qu'on peut se proposer de produire au
procks. Donner plus de d6tails dans I'acte d'accusa-
tion ne ferait qu'encourager les objections quant
A la forme fond6es sur la divergence, pratique que
le 16gislateur a d6courag6e A juste titre il n'y a pas
si longtemps.

Je suis d'avis que l'accusation en 1'espbce est
conforme au Code criminel en ce qu'elle est con-
gue dans les termes de l'art. 280 qui d6clare le
«vol> un acte criminel, et l'omission de l'intim6
de rendre compte A son employeur 6tait, A mon
avis, un evol> au sens de l'art. 276(1). Il s'en-
suit que je souscris A l'opinion dissidente de M.
le Juge en chef Davey, qui a dit que c'6tait 1A
«une accusation de vol r6guli&re, sous le r6gime
de cet article>.

S'il avait exist6 un doute reel quant h la con-
duite vis6e par l'inculpation, on aurait pu, en ver-
tu de I'art. 497(1) (f) du Code, demander que
soient fournis d'autres d6tails d6crivant les moyens
par lesquels il est all6gu6 que l'infraction a 6t6
commise, mais ce n'est pas la ligne de conduite
qu'on a adopt6e.

Ce qui s'est produit, c'est que lors de l'inter-
pellation, 1'intimb, qui n'6tait pas repr6sent6 par
un avocat, a ni6 sa culpabilit6 et assum6 sa pro-
pre. d6fense le premier jour du procks, jour oa
le ministbre public a appel6 trois des passagers A
t6moigner. L'affaire fut alors renvoy6e A plus
d'un mois et, A la reprise d'audition, aprbs avoir
comparu pour l'intim6, M. Storrow a imm6diate-
ment demand6 A g8tre mis au courant de 1'article
en vertu duquel l'accusation est portie>. M. Ben-
drodt, le procureur de la Couronne, lui a r6pondu
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charge of theft as contained in the information,
the following exchange took place:

Mr. STORROW: All I want to know is what sec-
tion we are dealing with. It is a common law
offence. I presume my friend had laid it under
the Criminal Code and I merely want to know
what section.

Mr. BENDRODT: All my friend has to do is to
look on the information that is before him. Is
my learned friend saying the information is no
good? Is he saying that the information has
not got the particularity required by law? Is
he moving beyond it? What is he doing? Is my
learned friend saying he hasn't had enough
particulars? He has a transcript that has been
provided and as I recall it I have given him
not only particulars of that evidence that has
not yet been called, but in fact I have given
him as best I have been able the evidence
which I expect to produce let alone particulars.

Mr. STORROW: Everything that my friend says
is correct, but my question is rather simple and
all I want to know is the section number unless
it is a common law offence.

The information which he sought was not
forthcoming from the Crown and the learned
Provincial Judge declined to order it but there
can, in my view, be no doubt that the respondent
and his counsel were fully aware of the circum-
stances which gave rise to the charge and Mr.
Storrow must have appreciated that the question
at issue was whether or not those circumstances
constituted theft under the Criminal Code.

In allowing this appeal in the Court of Appeal,
Mr. Justice Tysoe relied on a line of cases such
as Regina v. LeClair8 , The King v. Connors', The
King v. Fraser5 and Regina v. Trapoortan6 . In
each of these cases the charge was framed "in
the words of the enactment that describes the

3(1956), 23 C.R. 216, [1956] O.W.N. 336, 115 C.C.C.
297.

' (1923), 51 N.B.R. 247.
5(1918), 40 D.L.R. 691, [1918] 2 W.W.R. 324, 30

C.C.C. 70.
* (1961), 31 C.C.C. 356, 37 C.R. 299.

qu'il proc6dait selon l'accusation de vol contenue
dans la d6nonciation, sur quoi les propos sui-
vants furent 6chang6s:

[TRADUCTION] M. STORROW: Tout ce que je
veux savoir, c'est de quel article il est question.
Il s'agit d'une infraction en common law. Je
pr6sume que mon savant confrbre a port6
l'accusation sous le r6gime du Code criminel
et je veux simplement savoir en vertu de quel
article.

M. BENDRODT: Mon confrbre n'a qu'h consuler
la d6nonciation qu'il a devant lui. Mon savant
confrere dit-il que la d6nonciation n'est pas
r6gulibre? Dit-il que la d6nonciation ne con-
tient pas les d6tails requis par la loi? En de-
mande-t-il plus? Que veut-il? Mon savant
confrere dit-il qu'il n'a pas eu suffisamment
de d6tails? II a la transcription des t6moi-
gnages qui a 6t6 remise et j'ai souvenir de lui
avoir donn6 non seulement les d6tails de cette
preuve qui n'a pas encore t6 faite, mais je
lui ai effectivement fait part du mieux que j'ai
pu des faits que l'ai l'intention de prouver,
sans compter les d6tails.

M. STORROW: Tout ce que mon confrbre dit
est juste, mais ma question est simple et tout
ce que je veux savoir, c'est le num&ro de
l'article, h moins qu'il ne s'agisse d'une infrac-
tion en common law.

Le renseignement qu'il tentait d'obtenir du mi-
nistbre public se faisait attendre et le savant Juge
provincial a refus6 d'en exiger la communication
mais il ne peut, quant h moi, y avoir de doute
que l'intim6 et son avocat 4taient pleinement au
courant des circonstances qui ont donn6 lieu A
1'accusation et M. Storrow doit avoir compris
que la question en litige 6tait de savoir si, vu les
circonstances, il y avait eu vol aux termes du
Code criminel.

En accueillant le pourvoi en Cour d'appel, M.
le Juge Tysoe s'est appuy6 sur une sbrie de cau-
ses, notamment: Regina v. LeClair3, The King
v. Connors4, The King v. Fraser5 et Regina v.
Trapoortan6. Dans chacune de ces affaires, 1'in-
culpation 6tait ridig6e adans les termes memes

'(1956), 23 C.R. 216, [1956] O.W.N. 336, 115 C.C.C.
297.

'(1923), 51 N.B.R. 247.
'(1918), 40 D.L.R. 691, [1918] 2 W.W.R. 324, 30

C.C.C. 70.
' (1961), 31 C.C.C. 356, 37 C.R. 299.
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offence" and failure to allege some essential in-
gredient of the offence so charged was found to
be fatal. As I have indicated, different considera-
tions apply to a case such as the present one
where the charge is framed in the words declaring
the matter charged to be an indictable offence. I
accordingly share the opinion of Davey C.J. that
the cases last referred to are clearly distinguish-
able and have no application to the question here
raised.

I should observe also that there is a fundamen-
tal difference between the present case and that
of Brodie and Barnett v. The King7 , upon which
much reliance was placed by the respondent's
counsel. That was a case in which the charge
alleged that the two accused "were party to a
seditious conspiracy in conspiring" with certain
named persons and with persons unknown, but
there was no allegation of what the conspirators
had conspired to do. At page 199, Mr. Justice
Rinfret (as he then was), speaking on behalf of
the Court said:

... although conspiracy to commit a crime, being in
itself an indictable offence, may be charged alone in
an indictment and independently of the crime con-
spired to be committed, it does not follow that the
count charging conspiracy alone, without the setting
out of any overt act, must not describe it in such a
way as to contain in substance the fundamental
ingredients of the particular agreement which is
charged, or, in other words, in such a way as to
specify, in substance, the specific transaction in-
tended to be brought against the accused.

This was the ground on which the charge was
found to be insufficient and it cannot, in my view,
be seriously contended in the present case that
the charge did not soecify the specific transaction
intended to be brought against McKenzie or that
he could have been in any doubt as to what the
complaint was.

In the course of his dissenting reasons for
judgment, Davey C.J. referred to the argument
which had been advanced by the present respon-

7[1936] S.C.R. 188, 65 C.C.C. 289, [1936] 3 D.L.R. 81.

de la disposition qui d6crit I'infractions et l'omis-
sion d'6noncer quelque 616ment essentiel de l'in-
fraction imput6e a 6t6 jug6e fatale. Comme je
l'ai d6jh indiqu6, diverses consid6rations entrent
en jeu dans une affaire comme celle-ci oil I'acte
d'accusation est r6dig6 dans les termes qui d6-
cr~tent que l'infraction imput6e est un acte cri-
minel. Je pense donc comme M. le Juge en chef
Davey que les dernibres affaires citdes se dis-
tinguent nettement de la pr6sente espbce et qu'elles
n'ont pas de rapport avec la question qui se pose
ici.

Je ferais 6galement observer qu'il existe une
diffdrence fondamentale entre la pr6sente affaire
et celle de Brodie and Barnett c. le Roi7 , sur la-
quelle le procureur de l'intim6 s'est beaucoup
appuy6. Il s'agissait d'une affaire oii 1'inculpation
all6guait que les deux accus6s <avaient 6t6 parties
A une conspiration s6ditieuse en complotant>.
avec certaines personnes d6sign6es et avec d'au-
tres personnes inconnues, mais il n'y avait aucune
all6gation se rapportant A ce dont les auteurs du
complot avaient convenu. A la page 199, M. le
Juge Rinfret (alors juge puin6), s'exprimant au
nom de la Cour, a dit:
[TRADUCTION] ... bien que la conspiration pour
commettre un crime, 6tant en soi un acte criminel,
puisse 6tre imput6e isol6ment dans un acte d'accusa-
tion et ind6pendamment du crime que l'on complote
de commettre, il ne s'ensuit pas que le chef d'accusa-
tion qui porte sur la conspiration seulement, sans
6noncer d'acte manifeste, ne doive pas la d6crire de
manibre h renfermer en substance les 616ments fonda-
mentaux de l'entente pricise qui est imput6e, ou, en
d'autres termes, de manibre A sp6cifier, en substance,
l'affaire pricise dont on a l'intention de faire 6tat
contre I'accus6.

C'est lh la raison pour laquelle l'inculpation a
6t6 jug6e insuffisante et, selon moi, on ne saurait
pr6tendre s6rieusement ici que l'accusation ne
sp6cifiait pas l'affaire precise dont on avait I'in-
tention de faire 6tat contre McKenzie, ou qu'il
aurait pu avoir quelque doute sur le contenu de
la plainte.

Dans ses motifs de dissidence, M. le Juge en
chef Davey s'est report6 A la thise avancee par
le pr6sent intim6, savoir que la preuve d'une in-

7 [1936) R.C.S. 188, 65 C.C.C. 289, [1936] 3 D.L.R. 81.
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dent that the proof of an offence under s. 276(1)
was deficient because it showed that the money
misappropriated belonged to the passengers and
not to the taxi owner from whom it was alleged
to have been stolen.

This argument is based on the existence of a
City of Vancouver "Vehicles-for-Hire" by-law
which provides that:

No driver of a taxi-cab shall convey any person or
persons other than the person or persons first engag-
ing the taxi-cab. The carrying of passengers for
separate fares is prohibited.

The respondent's submission in this regard is
that any contract which required the taxi driver
to account to his employer for monies obtained
by carrying passengers for separate fares is illegal
and void as being in contravention of the by-law
and that the monies so collected were therefore
not monies for which McKenzie was required to
account to Christian.

As to this contention, I agree with Chief Jus-
tice Davey when he says:

If McKenzie overcharged a passenger he did so as
Christian's employee, and as such he was accountable
to Christian for all monies he collected in the course
of his employment for the use of the cab. Christian,
as McKenzie's employer, would be obliged to refund
to the passengers through the Yellow Cab all over-
charges collected by McKenzie. So in law... the
overcharges were money for which McKenzie was
required to account to him. The proof of the offence
charged was complete.

For all these reasons I would allow this appeal
and restore the conviction entered by the learned
Provincial Judge.

Appeal allowed and conviction restored.

Solicitor for the appellant: G. L. Murray, Van-
couver.

Solicitor for the respondent: M. R. V. Storrow,
Vancouver.

fraction vis6e par l'art. 276(1) 6tait insuffisante
parce qu'elle d6montrait que les fonds d6tourn6s
appartenaient aux passagers et non au propri6-
taire de taxi qui 6tait cens6 se les etre fait voler.

Cette pr6tention se fonde sur 1'existence d'un
r~glement municipal de Vancouver intitul6 We-
hicles-for-Hire By-law>', qui 6dicte ce qui suit:

[TRADUCTION] Nul chauffeur de taxi ne trans-
portera une personne ou des personnes autres que la
personne ou les personnes qui l'ont retenu en
premier lieu. La rdunion dans un mime voyage de
plus d'une course payante est interdite.

La pr6tention de l'intim6 A ce sujet est que tout
contrat qui oblige le chauffeur de taxi h rendre
compte h son employeur de 1'argent qu'il regoit
lorsqu'il r6unit plus d'une course payante dans
un m~me voyage, est ill6gal et nul parce qu'il
contrevient au riglement, et que l'argent ainsi
pergu n'est donc pas de 1'argent dont McKenzie
6tait tenu de rendre compte h Christian.

En ce qui a trait A cette pr6tention, je suis d'ac-
cord avec M. le Juge en chef Davey lorsqu'il
dit:
[TRADUCTION] Si McKenzie a demand6 un prix ex-
cessif A un passager, il l'a fait comme employ6 de
Christian, et comme tel il devait rendre compte A
Christian de tout I'argent pergu au cours de son em-
ploi dans l'usage de la voiture. Christian, en qualit6
d'employeur de McKenzie, serait alors tenu de rem-
bourser aux passagers, par l'entremise de Yellow
Cab, tous les paiements en trop pergus par McKenzie.
Donc en droit ... les trop-pergus sont de l'argent
dont McKenzie 6tait tenu de rendre compte h
Christian. La preuve de l'infraction imput6e est
complete.

Pour tous ces motifs, je suis d'avis d'accueillir
le pourvoi et de r6tablir la d6claration de culpabi-
lit6 inscrite par le savant Juge provincial.

Appel accueilli et dilaration de culpabilitg
rdtablie.

Procureur de l'appelante: G. L. Murray, Van-
couver.

Procureur de l'intimd: M. R. V. Storrow, Van-
couver.
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DZIWENKA C. LA REINE

Marvin Marshall Dziwenka, an infant by his
next friend, Eva Dziwenka, and Eva
Dziwenka (Plaintiffs) Appellants;

and

Her Majesty The Queen in right of
Alberta, and M. W. Mapplebeck
(Defendants) Respondents;

and

J. E. Harold Ratai and
Dr. Frank Hall (Defendants).

1971: June 9; 1971: October 5.

Present: Martland, Ritchie, Hall, Spence and Las-
kin JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Negligence-Student's hand injured on coming
into contact with unguarded blade of power-saw-
Student a deaf mute-Directed by instructor to per-
form trimming operation-Instructor moving to
another work bench-Student's momentary inatten-
tion-Instructor's duty of care.

The plaintiff, an 18-year-old deaf mute, was a
student at the Alberta School for the Deaf, where
he suffered a serious injury to his left hand when
it came into contact with the unguarded blade of
a circular power table saw which he was operating
at the time. He had been constructing a six-drawer
chest under the supervision of the manual arts
instructor, the defendant M, and, owing to an error
in measurement, the drawers, when assembled, were
too deep. The plaintiff was directed to trim two
edges of each drawer and it was during this opera-
tion that the accident happened.

Although he had used the power table saw over
the previous two or three years, the occasion of the
injury was the first upon which he had been directed
to trim chest drawers. Such an operation was not a
usual one, and it involved prior removal of the
safety guard and associated safety elements. The
removal was effected by M and the plaintiff, and
the former then demonstrated one or two cuts and
watched the plaintiff do one or two. Another student
was directed to assist the plaintiff by handing him
the drawers for each cut and receiving the work
after each sawing operation. There were six other

Marvin Marshall Dziwenka, mineur
reprisent par son reprbsentant
((ad litemn Eva Dziwenka, et
Eva Dziwenka (Demandeurs) Appelants;

et

Sa Majest6 Ia Reine du chef de la
province de 'Alberta et M. W. Mapplebeck
(Difendeurs) Intimis;

et

J. E. Harold Ratai et
Dr Frank Hall (Difendeurs).

1971: le 9 juin; 1971: le 5 octobre.

Pr6sents: Les Juges Martland, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Faute-ttudiant bless6 L la main-Contact avec
lame sans dispositif protecteur d'une scie circulaire
a table-tudiant un sourd-muet-Professeur don-
nant instruction de faire une opgration de rognage-
Professeur se dirige vers un autre 6tabli-Instant
d'inattention de l'dtudiant-Obligation de diligence
du professeur.

Le demandeur, un sourd-muet Ag6 de 18 ans,
6tait un 616ve h la Alberta School for the Deaf, oii
il s'est gravement bless6 A la main gauche lorsque
celle-ci est entree en contact avec la lame sans dis-
positif protecteur d'une scie m6canique circulaire A
table qu'il faisait fonctionner A ce moment-l. II
6tait en train de fabriquer une commode A six
tiroirs sous la surveillance du professeur des tra-
vaux manuels, le d6fendeur M, et, par suite d'une
erreur dans les mesures, les tiroirs, aprbs assemblage,
6taient trop profonds. Le demandeur a requ instruc-
tion de rogner deux bords de chaque tiroir et I'acci-
dent s'est produit au cours de cette opbration.

Bien qu'il se soit servi de la scie m6canique h
table au cours des deux ou trois ans pricidant
l'accident, c'6tait la premibre fois qu'on lui disait
de rogner des tiroirs de commode. Cette opbration
n'6tait pas courante, et elle n&cessitait l'enlbvement
du dispositif protecteur et des 616ments de s6curit6
connexes. L'enlivement de ces pieces a 6t6 effectu6
par le demandeur et M; ce dernier a ensuite fait
une ou deux coupes et il a observ6 le demandeur en
faire une ou deux. Il a demand6 A un autre 6tudiant
d'aider le demandeur en lui pr6sentant les tiroirs
lors de chaque coupe et en les reprenant chaque
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students in the shop and they were engaged on
projects for which they used hand tools. Turning
his attention to some of these other students, M
moved to a work bench 15 to 25 feet away and
from there glanced occasionally towards the plain-
tiff. The sound of the saw indicated normal opera-
tion but after about ten minutes the sound changed
and M saw that the plaintiff had been injured.

The trial judge found negligence on M's part in
failing to give adequate supervision of work which
was dangerous. But because the plaintiff's attention
drifted momentarily and his hand then struck the
saw, he found contributory negligence on the plain-
tiff's part and fixed his degree of fault at 40 per
cent. The Appellate Division found no negligence
on M's part and dismissed the action. An appeal
was then brought to this Court.

Held (Martland and Ritchie JJ. dissenting): The
appeal should be allowed and the judgment at trial
restored.

Per Hall, Spence and Laskin JJ.: The question of
M's negligence was not foreclosed by evidence of
the plaintiff's awareness of the danger in the opera-
tions to which he was assigned. Nor could his
momentary inattention provide complete exoneration
of the defendants if there was a breach by M of his
duty of care to the plaintiff. The Appellate Division
took too limited a view of that duty in its conclu-
sion that M's conduct in moving away from close
proximity to the work did not amount to a failure
to take normal and proper precautions against in-
jury to the plaintiff.

The duty of care owing to a student, especially a
handicapped one, in respect of his personal safety
while operating dangerous machinery, was even a
stricter one than that owed by an employer to an
employee working with dangerous machinery. There
was a high degree of risk of injury and either one
of two courses could reasonably and easily have
been followed by M. He could have had the drawers
disassembled, in which case the error was correct-
able by using the power-saw with the guard attached;
or, he could have stayed with the plaintiff until the
job was done with the unguarded saw. It was not
improbable that the accident would not have happen-
ed if M had directly supervised the operations until
they were finished.

Per Martland and Ritchie JJ., dissenting: The
proper inference to be drawn from the evidence as

fois le travail termin6. Six autres 6lives travaillaient
alors dans l'atelier et is se servaient d'outils a main.
M a alors port6 son attention vers ces autres blives
et s'est dirig6 vers un 6tabli h quelque 15 ou 25
pieds, d'o6 il jetait un coup d'ceil sur le demandeur
de temps h autre. Le son de la scie indiquait un
fonctionnement normal, mais apris dix minutes en-
viron, il a chang6 et M s'est apergu que le demandeur
s'6tait bless6.

Le juge de premiere instance a conclu qu'il y avait
eu n6gligence de la part de M qui n'avait pas exerc6
une surveillance suffisante h l'6gard d'un travail
dangereux. Mais, vu que le demandeur avait eu un
instant d'inattention et que sa main avait alors
heurt6 la scie, il a conclu qu'il y avait eu n6gligence
de la part du demandeur & qui il a imput6 40 pour
cent de la responsabilit6 commune. La Chambre
d'appel a statu6 que M n'avait pas 6t6 n6gligent et
a rejet6 l'action. D'ott I'appel A cette Cour.

Arrdt: L'appel doit 8tre accueilli et le jugement
de premibre instance rdtabli, les Juges Martland et
Ritchie 6tant dissidents.

Les Juges Hall, Spence et Laskin: Dans cette
affaire, la preuve que le demandeur connaissait le
danger des op6rations qui lui avaient 6t6 confi6es
n'exclut pas la question de la n6gligence de M.
L'instant d'inattention du demandeur ne peut non
plus exonbrer compl~tement les d6fendeurs si M a
manqu6 a son obligation de diligence envers le de-
mandeur. La Chambre d'appel a adopt6 une vue trop
6troite de cette obligation en concluant que le com-
portement de M, en s'6loignant de fagon h n'6tre
plus aux c6tis du demandeur, n'6quivalait pas A un
manque de precautions normales et convenables
pour 6viter des blessures au demandeur.

L'obligation de diligence envers un 6live, surtout
un infirme, en vue de sa s6curit6 personnelle
lorsqu'il manie des outils dangereux, est mime plus
stricte que celle d'un employeur envers un employ6
qui manie un outil dangereux. Il y avait un impor-
tant risque de blessures et M aurait pu raisonnable-
ment et facilement adopter l'une ou l'autre solution
suivante. II aurait pu faire d6monter les tiroirs, et
I'erreur pouvait ainsi 8tre corrig6e au moyen de la
scie micanique munie du dispositif protecteur; on
bien, il aurait pu rester auprbs du demandeur jusqu'd
ce que le travail avec la scie sans dispositif pro-
tecteur soit termin6. Il n'est pas improbable que
l'accident ne serait pas survenu si M avait exerc6
une surveillance directe jusqu'd la fin des op6rations.

Les Juges Martland et Ritchie, dissidents: La con-
clusion juste A tirer de l'ensemble de la preuve est
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a whole was that the accident was caused by mo-
mentary inattention on the part of the plaintiff. Such
momentary inattention could not be the subject of
warning of any kind, and as the additional duty
resting on a schoolmaster towards students who are
deaf and dumb was based on his inability "to warn
them rapidly of what may be going wrong", it
followed that where nothing was "going wrong"
against which such a warning could be given, there
could be no breach of that duty.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing
an appeal from a judgment of Milvain C.J.T.D.
Appeal allowed and judgment at trial restored.

V. Moshansky and W. Stevenson, for the plain-
tiffs, appellants.

H. L. Irving, Q.C., for the defendant, respon-
dent, Her Majesty The Queen in right of Alberta.

W. F. McLean, for the defendant, respondent,
M. W. Mapplebeck.

The judgment of Martland and Ritchie JJ. was
delivered by

RITCHIE J. (dissenting)-This is an appeal
from a judgment of the Appellate Division of the
Supreme Court of Alberta allowing an appeal
from the judgment rendered at trial before Chief
Justice Milvain who had held the present appel-
lant to be 40 per cent at fault and the respondent
60 per cent at fault in respect of an accident
which occurred when the appellant, who was a
young deaf mute, injured his left hand while op-
erating a circular saw at the Alberta School for
the Deaf where he was attending a class in wood-
working under the instruction of the respondent,
Mapplebeck. In setting aside this judgment, Mr.
Justice Allen, whose reasons for judgment were
adopted by the other members of the Appellate
Division, concluded that the appellant's "momen-
tary inattention was 'the sole author of his injury' "
and that his action should accordingly be dis-
missed.

The circumstances giving rise to this litigation
have been fully outlined in the reasons for judg-

que l'accident a 6t6 caus6 par un instant d'inatten-
tion du demandeur. Un tel instant d'inattention ne
peut faire l'objet d'aucune mise en garde de quelque
sorte, et vu que l'obligation suppl6mentaire de l'ins-
tituteur envers des 616ves sourds-muets tient A son
impuissance h ales avertir rapidement de ce qui peut
aller mal>, il s'ensuit qu'il ne peut y avoir manque-
ment A ce devoir quand rien ne ava malD et qu'aucun
avertissement ne peut donc 8tre donn6.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de l'Albertal, accueillant un
appel d'un jugement du Juge en Chef Milvain.
Appel accueilli et jugement de premiere instance
r6tabli.

V. Moshansky et W. Stevenson, pour les de-
mandeurs, appelants.

H. L. Irving, c.r., pour la d6fenderesse, intimbe,
Sa Majest6 la Reine du chef de la province de
1'Alberta.

W. F. McLean, pour le d6fendeur, intim6,
M. W. Mapplebeck.

Le jugement des Juges Martland et Ritchie a
6t6 rendu par

LE JUGE RITCHIE (dissident)-II s'agit ici
d'un appel A l'encontre d'un arret de la Chambre
d'appel de la Cour supreme de l'Alberta qui a
accueilli un appel d'un jugement rendu en pre-
mibre instance par le Juge en chef Milvain. Ce
dernier a imput6 40 pour cent de la responsabilit6
au pr6sent appelant et 60 pour cent h l'intim6
relativement A un accident dans lequel l'appelant,
un jeune sourd-muet, s'est bless6 A la main gau-
che en faisant fonctionner une scie circulaire A
la Alberta School for the Deaf oiL il assistait &
un cours de menuiserie donn6 par l'intim6 Mapple-
beck. En infirmant ce jugement, M. le Juge Allen,
dont les motifs de jugement ont 6t6 adopt6s par
les autres membres de la Chambre d'appel, a
conclu que [TRADUCTION] <<'instant d'inattention
de l'appelant a 6t6 'la seule cause de ses blessu-
res' > et que, par cons6quent, son action devait
6tre rejet6e.

Les circonstances qui ont donn6 lieu & ce litige
ont t relat6es au long dans les motifs de juge-

1 [1971] 1 W.W.R. 195, 16 D.L.R. (3d) 190.
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ment in the Courts below and it will be seen that
the findings of fact made by the learned trial judge
have been adopted by the Appellate Division so
that the essential difference between the reasons
for judgment of Chief Justice Milvain and those
of Mr. Justice Allen lies in the inferences to be
drawn from facts which are not in dispute. I
agree with Mr. Justice Allen that on the basis of
the authorities cited by him and many other
authorities, it is well established that an appellate
court is in as good a position as a trial judge to
draw the proper inferences from primary facts.

On November 30, 1961, when the accident
occurred, the appellant was 18 years of age and
had been a student at the Alberta School for the
Deaf for five years. Although he had been a deaf
mute since birth, the appellant was very intelligent
and a competent woodworker who had been
trained in the use of the power tools at the school
before the respondent Mapplebeck came there as
a teacher in November, 1960, so that his former
teacher was able to say that, when he left in June
of 1960, the appellant was already:

.. .very competent. He was quite skilled. For a
boy of his age I would say he was quite an accom-
plished operator of power tools.

Notwithstanding this previous training, it ap-
pears that in November 1960 when Mapplebeck
was appointed by the provincial government as
the instructor in industrial arts at the school, he
began instructing all the students afresh in the
use of each of the tools. As to this, Mapplebeck
said of the appellant:

Even when I came Marvin had received a wealth of
information from the records that I saw, and I gave
him thorough instruction myself of, as I gave all
the boys on demonstrations, theory lessons, I could
note that he was very capable, he was careful, he
was experienced in using the power tools. I would
say he was far from a novice, quite experienced.

On the day of the accident the appellant had
been engaged in a project of constructing a chest
of drawers and when it was found that the draw-
ers, which had already been cut and glued, were
slightly too deep for the frame, it appeared that

ment des cours d'instance inf6rieure et nous ver-
rons que les conclusions sur les faits du savant
juge de premiere instance ont 6t6 adopt6es par
la Chambre d'appel; ainsi, la diff6rence essen-
tielle entre les motifs de jugement du Juge en
chef Milvain et ceux de M. le Juge Allen r6side
dans les conclusions tir6es de faits qui ne sont
pas contest6s. Je pense comme M. le Juge Allen
que les pric6dents cit6s par lui et que plusieurs
autres pr6cidents aussi 6tablissent clairement que
la Cour d'appel est aussi bien plac6e que le juge
de premiere instance pour tirer des conclusions
justes des faits principaux.

A la date de l'accident, le 30 novembre 1961,
l'appelant 6tait Ag6 de 18 ans et 6tudiait h la
Alberta School for the Deaf depuis cinq ans.
Bien qu'il ait 6t6 sourd-muet depuis sa naissance,
1'appelant 6tait trbs intelligent; c'6tait un menui-
sier comp6tent A qui l'6cole avait enseign6 le
maniement des outils m6caniques avant l'arriv6e
de Mapplebeck comme professeur en novembre
1960, et au sujet duquel son ancien professeur
a pu dire qu'il 6tait, quand il a quitt6 l'6cole en
juin 1960, d6jh:
[TRADUCTION] . . .trbs comp6tent. II 6tait tris habile.
Pour un gargon de son &ge, je dirais qu'il connaissait
fort bien le maniement des outils micaniques.

Malgr6 cette formation ant6rieure, il parait
qu'en novembre 1960, quand il a t6 nomm6 ti-
tulaire de la section des arts et m6tiers de 1'6cole
par le gouvernement provincial, Mapplebeck a
repris du d6but, avec tous les 6lives, 1'enseigne-
ment du maniement de chaque outil. Sous ce
rapport, Mapplebeck a dit de l'appelant:
[TRADUCTION] A mon arriv6e, Marvin avait d6jh
regu une solide formation d'apris les dossiers que
j'ai consultbs et je lui ai donn6 moi-mime un cours
complet, comme je l'ai fait pour tous les autres
616ves, au moyen de d6monstrations et de legons
th6oriques et j'ai remarqu6 sa grande habilet6, sa
prudence et son exp6rience dans le maniement des
outils micaniques. Je dirais qu'il n'6tait pas un
novice, loin de 1A, il 6tait trbs exp6riment6.

Le jour de l'accident, l'appelant 6tait en train
de faire une commode lorsqu'il a constat6 que
les tiroirs d6ji coup6s et collis 6taient 16gbrement
trop profonds pour la charpente; il est apparu
que le meilleur moyen de corriger cette erreur
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the mistake could best be remedied by using the
power saw which could only be effectively em-
ployed for this purpose after removing the safety
guard with which it was normally covered. This
operation involved the potential danger incidental
to the use of the hands in close proximity to the
exposed mechanically operated cutting edge of a
revolving blade, but it appears that the appellant
had had previous experience in the use of the un-
guarded saw and the learned trial judge observed
in this regard:

He has had experience with all the forms of pewer
equipment that were in the shop or laboratory at
the school. I am sure that he too was aware of the
dangers involved in using a saw with a safety guard
off. This particular operation required it to be off,
the job couldn't be done otherwise and I am sure
that he too was aware of the dangers that were in-
volved in those circumstances.

When Mapplebeck was alerted to the appel-
lant's needs, he appears to have left the rest of
the class, which consisted of a total of eight boys,
and devoted himself to helping to remove the
safety guard from the saw and to demonstrating,
with one of the drawers, exactly how the cuts
should be made. He stayed beside the appellant
and watched him make one or two cuts satisfac-
torily and he called over one of- his other pupils
named Turner, who was allotted the task of stand-
ing at the other side of the saw from the appellant
to receive the drawers after each cut had been
made and then to pass them back to the appellant.

Having satisfied himself that the task was being
properly carried out, Mapplebeck turned his at-
tention to some of his other pupils and moved
between 15 and 25 feet away from the saw in
order to supervise the work that they were doing.
From this latter position Mapplebeck could, of
course, hear the saw operating and he turned,
from time to time, to watch the appellant and
Turner at work. The saw appeared to be working
well and the work proceeding satisfactorily until
Mapplebeck suddenly heard a change in the sound
coming from the revolving blade which indicated
that it was cutting through something softer than
wood and when he turned to look the appellant
was standing back from the saw with his left hand
raised to about shoulder level and obviously in-

6tait d'utiliser la scie m6canique dont l'efficacit6
A cette fin n6cessitait I'enlavement du dispositif
protecteur qui la recouvrait normalement. Cette
operation comportait un danger provenant de la
proximit6 des mains du tranchant de la lame ro-
tative qui 6tait A d6couvert et entrain6e m6cani-
quement, mais il parait que l'appelant s'6tait d6ji
servi de la scie sans dispositif protecteur et, A
cet 6gard, le savant juge de preminre instance a
fait la remarque suivante:

[TRADUCTION] II s'6tait d6ji servi de tous les outils
m6caniques de l'atelier et du laboratoire de l'6cole. Je
suis certain qu'il connaissait lui aussi les dangers que
comportait l'utilisation d'une scie d6barrass6e du dis-
positif protecteur. Cette op6ration n6cessitait I'en-
lbvement du dispositif protecteur, l'op6ration ne pou-
vait 8tre faite autrement, et je suis certain que lui
aussi connaissait les dangers qui existaient dans ces
circonstances.

Quand Mapplebeck s'est rendu compte des dif-
ficultis de I'appelant, il parait avoir quitt6 le
reste de la classe, qui comprenait huit 616ves en
tout, pour l'aider A enlever le dispositif protecteur
de la scie et pour lui montrer exactement, A I'ai-
de d'un des tiroirs, comment faire les coupes. Il
est rest6 aupris de 1'appelant et I'a observ6 faire
une ou deux coupes de manibre satisfaisante et
il a charg6 un autre 616ve nomm6 Turner de se
placer de l'autre c6td de la scie, en face de l'appe-
lant, pour prendre les tiroirs aprbs chaque coupe
et pour les redonner h l'appelant.

Voyant que 1'appelant se tirait correctement
d'affaire, Mapplebeck a port6 son attention vers
quelques autres 61&ves et il s'est 6loign6 de quel-
que 15 ou 25 pieds de la scie afin de surveiller
leur travail. De cet endroit, il pouvait 6videmment
entendre la scie en marche et il s'est retourn6 h
l'occasion pour surveiller le travail de l'appelant
et de Turner. La scie paraissait bien fonctionner
et le travail avancer sans probl6me mais a un mo-
ment donn6, Mapplebeck a pergu un changement
dans le son de la lame rotative, indiquant que
la lame coupait quelque chose de plus mou que
du bois; quand il s'est retourn6, il a apergu l'ap-
pelant qui s'6tait 6loign6 de la scie, la main gauche
lev6e A la hauteur des 6paules et manifestement
bless6e. Les blessures 6taient graves et elles ont
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jured. The injuries were serious and ultimately
involved the loss of two fingers, but this appeal is
exclusively concerned with liability and the extent
of the damages need not be discussed.

In holding that Mapplebeck, and the Province
of Alberta which employed him, were 60 per cent
at fault for the accident, the learned trial judge
proceeded on the principle that Mapplebeck's
duty, as a schoolmaster in charge of a small group
of eight boys, was to use all the reasonable care
for the pupils which a reasonably careful parent
would exercise in respect of his own children.
This standard was adopted in the Court of Appeal
in England in Williams v. Eady2, and was recently
held to be applicable by this Court in McKay v.
Board of Govan School Unit No. 29 of Saskatche-
wan3 . I agree with both the Courts below that
this is the proper standard by which to judge
Mapplebeck's conduct in the circumstances here
disclosed.

In applying this test to a schoolmaster in charge
of a class consisting of deaf mutes, Chief Justice
Milvain, however, went on to say:

The fact that this particular school deals with those
who are handicapped through being deaf and dumb
undoubtedly increases the degree of care that would
be expected, because I am sure that a reasonably
careful parent of a deaf and dumb child is going
to have to be careful with respect to features that
the parent of a child so unhampered would not
have to be careful of.

There is no doubt that the operation which was
contemplated, that of trimming the drawers of the
dresser on the circular saw was one involving danger.
The danger is unquestionably increased when the
safety guards cannot be used and that danger is, of
course, I think increased when the operators are
those who are handicapped through being deaf and
dumb because one cannot warn them rapidly of
what may be going wrong.

(The italics are my own.)

The negligence found by Milvain C.J., was "in-
sufficient care in the way of close supervision with
respect to the operation".

2 (1893), 10 T.L.R. 41.
* [1968] S.C.R. 589.

finalement amen6 la perte de deux doigts; cepen-
dant, le pr6sent appel ne porte que sur la ques-
tion de la responsabilit6 et il n'y a pas lieu de
discuter de l'6tendue des dommages.

En imputant 60 pour cent de la faute A Mapple-
beck et a son employeur, soit la province de
l'Alberta, le savant juge de premibre instance a
suivi le principe selon lequel il incombait h
Mapplebeck, en tant qu'instituteur responsable
d'un petit groupe de huit gargons, d'exercer h
l'gard des 616ves toute la diligence raisonnable
qu'un phre de famille raisonnablement attentif
exercerait a l'6gard de ses propres enfants. La
Cour d'appel d'Angleterre a adopt6 ce critbre
dans Williams v. Eady2, et cette Cour a r6cem-
ment statu6, dans McKay c. Board of Govan
School Unit No. 29 of Saskatchewan3 , qu'il 6tait
applicable A cette dernibre affaire. Je pense com-
me les deux cours d'instance infdrieure que c'est
ce critbre qu'il convient d'adopter pour juger la
conduite de Mapplebeck dans les circonstances
r6v6l6es en l'espbce.

En appliquant ce critbre a un instituteur res-
ponsable d'une classe de sourds-muets, le Juge
en chef Milvain a cependant ajout6 ceci:

[TRADUCTION] Le fait que cette 6cole particulibre
accueille des handicap6s qui sont sourds et muets,
augmente le degr6 de diligence requis car je suis
certain que le phre raisonnablement attentif d'un
sourd-muet va surveiller certaines choses que le
pare d'un enfant normal n'a pas a surveiller.

Il ne fait aucun doute que l'op~ration projet6e, le
rognage de tiroirs de commode A l'aide d'une scie
circulaire, comportait des dangers. Le danger est in-
dubitablement accru lorsque les dispositifs protec-
teurs ne peuvent 8tre utilis6s et, a mon avis, je crois
que ce danger est accru lorsque les op6rateurs sont
handicapbs, 6tant sourds-muets, vu l'impossibiliti de
les avertir rapidement de ce qui peut aller mal.

(Les italiques sont de moi.)

Le Juge en chef Milvain a conclu que la n6-
gligence qu'il a constatde consistait en [TRADUC-
TION] cun manque de diligence en ne surveillant
pas 6troitement l'opfration>.

2 (1893), 10 T.L.R. 41.
3 [1968] R.C.S. 589.
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If the appellant had been in possession of all
his faculties, I do not think that it could be sug-
gested that Mapplebeck failed to exercise the
required degree of care towards a youth who was
an intelligent, observant and careful student with
considerable aptitude and experience in the use of
power tools and who was aware of the dangers
involved in the use of an unguarded power-saw.

If such a boy had been able to hear and talk
and had been allocated another normal student to
work with him in completing the task which he
had in hand while the master moved 15 or 25 feet
away in the same room, the master would, in my
view, have unquestionably discharged his duty of
care.

The duty of a schoolmaster in the role of a
careful parent is subject to the limitation de-
scribed by Denning L.J., in Clark v. Monmouth-
shire County Council4 , a decision of the Court of
Appeal in England. In the course of his reasons
for judgment at p. 247, Denning L.J. said:

The duty of a school does not extend to constant
supervision of all the boys all the time; that is not
practicable. Only reasonable supervision is required.

In that case an accident occurred when there was
a scuffle between two boys trying to get a knife
from a third boy and the complaint made against
the school was that there should have been closer
supervision of the boys at play. In this regard
Denning L.J. said at p. 248:

The incident would take place in the fraction of a
second which the presence of prefects, or indeed of
a master, would not have done anything to prevent
at all.

In the same case, Evershed M.R. said at p. 251:

But I cannot myself, therefore, conclude that any
lack of care within the scope of the obligation which
was laid down by Lord Esher in Williams v. Eady
... was established. I cannot see any good ground
for holding that what did unhappily occur could
be treated as the natural consequence of any absence

* (1954), 52 L.G.R. 246.

Si l'appelant n'avait souffert d'aucune infirmit6,
je ne crois pas qu'on aurait pu dire que Mapple-
beck n'avait pas exerc6 le degr6 de diligence re-
quis A l'6gard d'un adolescent qui 6tait un 616ve
intelligent, ob6issant et prudent, qui poss6dait une
experience et une habilet6 considbrables dans le
maniement des outils micaniques et qui connais-
sait les dangers inh6rents au maniement d'une
scie mecanique sans dispositif protecteur.

Si ce gargon avait pu entendre et parler et si
on avait d6sign6 un autre 6tudiant normal pour
I'assister dans le travail qu'il ex6cutait pendant
que le professeur 6tait A 15 ou 25 pieds de lui
dans la m8me piece, h mon avis, le professeur
se serait indubitablement acquitt6 de son obliga-
tion de diligence.

L'obligation d'un instituteur, dans le r6le d'un
phre de famille attentif, est subordonnie h la res-
triction 6nonc6e par le Lord Juge Denning dans
Clark v. Monmouthshire County Council4 , une
d6cision de la Court of Appeal d'Angleterre. Dans
ses motifs de jugement, le Lord Juge Denning
dit, I la p. 247:

[TRADUCTION] L'obligation de l'6cole ne signifie
pas une surveillance constante de tous les 616ves en
tout temps. Ce n'est pas possible. On n'exige de lui
qu'une surveillance raisonnable.

Dans cette dernibre affaire, 1'accident 6tait sur-
venu au cours d'une bousculade entre deux gar-
cons qui tentaient d'enlever un couteau A un autre
gargon et on reprochait 1'6cole de ne pas avoir
exerc6 une surveillance plus 6troite des enfants
au jeu. A ce sujet, le Lord Juge Denning a dit
A la p. 248:

[TRADUCTION] L'incident se produirait en une frac-
tion de seconde et la pr6sence de pr6fets, ou m8me
d'un instituteur, n'aurait aucunement aid6 & le pr&-
venir.

Dans la mime affaire, le Juge Evershed, M.R.,
a dit a la p. 25 1:
[TRADUCTION] Mais je ne puis cependant conclure
qu'on a d6montr6 un manque de diligence, compte
tenu de l'6tendue de l'obligation fix6e par Lord
Esher dans Williams v. Eady, . . . Je ne puis voir
aucun motif suffisant de d6cider que ce qui est mal-
heureusement arriv6 peut 8tre consid6r6 comme la

' (1954), 52 L.G.R. 246.
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... at the time of somebody from the staff being
actually present there for the purpose of supervision.

In leaving the appellant and Turner to carry on
with their work, Mapplebeck assessed the situa-
tion as follows:

I felt that Marvin was doing very well, the operation
was one that he could do within his capability, and
I felt there was no need to stand completely at his
side while eight, seven other boys or so worked
by themselves with other hand tools which also need
surveillance.

The question in this case appears to be
whether, having regard to the fact that the
students were deaf mutes, Mapplebeck was guilty
of a breach of duty which he would not have
owed to a normal boy and which either caused or
contributed to the appellant's injury. The learned
trial judge has found that the reason why a higher
duty of supervision and care is owing to such
students by the master is "because one cannot
warn them rapidly of what may be going wrong",
and I agree with this assessment of the nature of
the duty owing to the appellant.

The way in which this accident happened must
therefore be considered in order to determine
whether there was any indication that anything
might be "going wrong" in respect of which
Mapplebeck could have given warning even if he
had been standing at the appellant's side, or
whether the work was proceeding normally when
the accident happened in a flash and without any
time for warning.

In finding that the appellant was 40 per cent at
fault, Chief Justice Milvain described his role in
the accident as follows:

I am satisfied that he did not take adequate care
for his own protection under the circumstances. Had
he done so, because of the distances that his hands
would be from the saw in holding this particular
drawer, he would be out of danger. There is nothing
to indicate that the machine jammed in any way
causing a sudden happening that would throw him
on to the saw. What is rather indicated to me from
the evidence, particularly of Turner, is that his
attention drifted momentarily and his hand struck
the saw.

cons6quence normale de l'absence ... au moment
pertinent, d'un membre du personnel enseignant
qui 6tait l en fait pour surveiller les &ives.

En laissant 1'appelant et Turner poursuivre
leur travail, Mapplebeck a appr6ci6 la situation
comme suit:
[TRADUCTION] J'estimais que Marvin se tirait bien
d'affaire, qu'il 6tait capable d'effectuer cette op6ra-
tion-li, et j'ai pens6 qu'il n'6tait pas n6cessaire de
me tenir i ses c6t6s pendant que huit, sept autres
gargons h peu pris, qui travaillaient avec d'autres
outils AL main, avaient aussi besoin de surveillance.

Dans cette affaire-ci, il s'agit, A mon avis, de
d6terminer si, vu que les 16ves 6taient sourds-
muets, Mapplebeck a manqu6 h un devoir au-
quel il n'aurait pas 6t6 tenu envers un gargon
normal, lequel manquement a caus6 les blessures
de l'appelant ou y a contribu6. Le savant juge de
preminre instance a conclu que si une plus grande
obligation de surveillance et de diligence est exi-
g6e de l'instituteur envers ces 616ves, c'est en
raison de [TRADUCTION] ql'impossibilit6 de les
avertir rapidement de ce qui peut aller mal>, et
je suis d'accord avec cette appriciation de la
nature de l'obligation due h l'appelant.

Par cons6quent, pour d6terminer s'il 6tait pos-
sible de prvoir que quelque chose pouvait <aller
mal> et si Mapplebeck, mime en se tenant A ses
c6tis, pouvait avertir 1'appelant du danger, ou
pour d6terminer si le travail se poursuivait nor-
malement quand, subitement, l'accident s'est pro-
duit, trop vite pour avertir 1'appelant, il faut
consid6rer la fagon dont l'accident s'est produit.

En imputant 40 pour cent de la faute h 1'appe-
lant, le Juge en chef Milvain a ainsi d6crit le
r6le que celui-4 a jou6 dans l'accident:

[TRADUCTION] Je suis convaincu qu'il n'a pas pris
les pr6cautions suffisantes pour assurer sa propre pro-
tection dans les circonstances. S'il avait pris ces
pr6cautions en raison des distances s6parant ses
mains de la scie lorsqu'il tenait ce tiroir il n'aurait
couru aucun danger. Rien n'indique que la machine
s'est bloquie de manibre A causer un choc qui aurait
pouss6 l'appelant contre le scie. Ce que je retiens
des t6moignages, celui de Turner en particulier, c'est
qu'il a eu un instant d'inattention et que sa main a
heurt6 la scie.
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The finding that the appellant's hand struck the
saw because his attention drifted momentarily was
concurred in by the Appellate Division and it is
in my opinion decisive of this case because
momentary inattention cannot be the subject of
warning of any kind, and as I agree with Mil-
vain C.J. that the additional duty resting on a
schoolmaster towards students who are deaf and
dumb is based on his inability "to warn them
rapidly of what may be going wrong", it follows
in my view that where nothing is "going wrong"
against which such a warning could be given,
there can be no breach of that duty.

It has been contended on behalf of the appel-
lant that the finding of momentary inattention on
the part of the appellant which was subscribed
to by both the Courts below, cannot be supported
by the evidence and it has rightly been said that
although this Court will not normally interfere
with concurrent findings of facts of two provincial
Courts, it is nevertheless under a duty to do so
if it is satisfied that such a finding is clearly wrong.

There is a unique quality about this case in
that the evidence of the appellant and Turner,
which would normally have been the best evi-
dence of the way in which the accident occurred,
was given through an interpreter who had some
knowledge of the means of manual communica-
tion employed by those who are deaf and dumb,
but who appears to have had difficulty in repro-
ducing the thoughts and statements which the
handicapped witnesses were attempting to convey.
The result is that the evidence of these two vital
witnesses, as it appears in the record, is some-
times almost unintelligible. The great advantage
afforded to a trial judge as opposed to an appel-
late court has frequently been referred to in terms
of his ability to see and hear the witnesses, but in
the present case the advantage of the trial judge
was to a large extent limited to what he could see,
and I am satisfied that the demonstrations given
by the two boys, and particularly by Turner, using
the very drawer with which they had been work-
ing at the time of the accident, had a strong in-
fluence on Chief Justice Milvain in reaching the
conclusion which he did as to the appellant's
momentary inattention.

La Chambre d'appel a souscrit A la conclusion
que la main de l'appelant a heurt6 la scie A la
suite d'un instant d'inattention et, A mon avis,
cette conclusion est d6terminante en l'esphce car
un instant d'inattention ne peut faire l'objet d'au-
cune mise en garde de quelque sorte, et, vu que
je pense comme le Juge en chef Milvain que
I'obligation suppl6mentaire de l'instituteur envers
des 616ves sourds-muets tient A son impuissance
h [TRADUCTION] <des avertir rapidement de ce qui
peut aller mal>, il s'ensuit, h mon avis, qu'il ne
peut y avoir manquement A ce devoir quand rien
ne <va mal> et quand aucun avertissement ne
peut donc 6tre donn6.

Il a 6t6 soutenu au nom de l'appelant que la
preuve ne peut 6tayer la conclusion, A laquelle ont
souscrit les deux cours d'instance inf6rieure, se-
lon laquelle l'appelant aurait eu un instant d'inat-
tention, et il a t6 dit A bon droit que, bien que
cette Cour ne modifie pas normalement les d6ci-
sions concordantes de deux cours provinciales
sur des questions de fait, elle est n6anmoins tenue
de modifier ces d6cisions si elle est convaincue
que celles-ci sont clairement erron6es.

La presente affaire renferme une caract6risti-
que unique en ce sens que les t6moignages de
l'appelant et de Turner, qui auraient normalement
constitu6 la meilleure preuve quant A la fagon
dont I'accident s'est produit, ont 6t6 rendus par
l'entremise d'un interprite qui connaissait un peu
le langage par signes des sourds-muets, mais qui
parait avoir eu des difficult6s A rapporter les pen-
s6es et les d6clarations que les t6moins handicap6s
tentaient d'exprimer. Il s'ensuit que les t6moi-
gnages de ces deux t6moins indispensables, tels
qu'ils figurent au dossier, sont parfois presque in-
intelligibles. On a souvent fait 6tat de la position
avantageuse du juge de premiere instance par
rapport A celle d'une cour d'appel, en raison de
la possibilit6 pour lui de voir et d'entendre les
t6moins, mais dans la presente affaire, I'avantage
du juge de premire instance se limitait dans une
large mesure A ce qu'il pouvait voir et je suis
convaincu que les d6monstrations des deux gar-
gons, celle de Turner en particulier, A l'aide du
tiroir mime qu'ils fagonnaient au moment de
l'accident, ont fortement influ6 sur la conclusion
A laquelle le Juge en chef Milvain est arriv6 quant
A l'instant d'inattention de l'appelant.
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It is, in my view, impossible for this Court to
recreate from the record and the descriptions
given by counsel, the motions made by Turner
which left such a clear impression on the trial
judge, and under all the circumstances I cannot
be satisfied that the finding that the appellant's
"attention drifted momentarily and his hand struck
the saw" was clearly or "absolutely" wrong so as
to justify this Court in interfering with the con-
current findings to that effect in both the Courts
below. As I have indicated, I am of opinion that
the proper inference to be drawn from the evi-
dence as a whole is that the accident was caused
by momentary inattention on the part of the
appellant.

This accident appears to me to be of the kind
described by Denning L.J. in Clark v. Monmouth-
shire County Council, supra, when he said:

The incident would take place in the fraction of a
second which the presence of ... a master, would
not have done anything to prevent at all.

For all these reasons, as well as for those so
fully set forth in the reasons for judgment of
Allen J.A. in the Appellate Division, I would dis-
miss this appeal with costs.

The judgment of Hall, Spence and Laskin JJ.
was delivered by

LASKIN J.-The plaintiff, the appellant in this
Court, suffered a serious injury to his left hand
when it came into contact with the unguarded
blade of a circular power table saw which he was
operating at the time. He was a student at the
Alberta School for the Deaf where he spent about
three hours a week in the woodworking shop. He
had been constructing a six-drawer chest under
the supervision of the manual arts instructor M.
W. Mapplebeck, and, owing to an error in
measurement, the drawers, when assembled, were
too deep. The plaintiff was directed to trim two
edges of each drawer and it was during this op-
eration, in circumstances detailed below, that the
accident happened.

The trial judge, Chief Justice J. V. H. Milvain,
found negligence on the instructor's part in failing
to give adequate supervision of work which was

A mon avis, cette Cour ne peut reconstituer, h
partir du dossier et des descriptions de l'avocat,
les gestes de Turner qui ont si fortement impres-
sionn6 le juge de premiere instance et, compte
tenu de toutes les circonstances, je ne puis 8tre
convaincu que la conclusion selon laquelle [TRA-
DUCTION] <<l'appelant a eu un instant d'inatten-
tion et sa main a heurt6 La scie> 6tait clairement
ou cabsolument> erronbe, de fagon A justifier la
modification, par cette Cour, des decisions con-
cordantes des deux Cours d'instance inf6rieure A
ce sujet. Comme je l'ai indiqu6, je suis d'avis
que La conclusion juste A tirer de l'ensemble de
la preuve est que 'accident a 6t6 caus6 par un
instant d'inattention de l'appelant.

Cet accident me parait 8tre du genre de celui
d6crit par le Lord Juge Denning dans l'affaire
Clark v. Monmouthshire County Council, pr6ci-
tie, quand il a dit:
[TRADUCTION] L'incident se produirait en une frac-
tion de seconde et Ia pr6sence . . . d'un instituteur
n'aurait aucunement aid6 . le pr~venir.

Pour toutes ces raisons, de m~me que pour
celles expos6es longuement dans les motifs du
Juge Allen en Chambre d'appel, je rejetterais
l'appel avec d6pens.

Le jugement des Juges Hall, Spence et Laskin
a t6 rendu par

LE JUGE LASKIN-Le demandeur, l'appelant
en cette Cour, s'est gravement bless6 & la main
gauche lorsque celle-ci est entr6e en contact avec
la lame sans dispositif protecteur d'une scie m6-
canique circulaire a table qu'l faisait fonctionner
A ce moment-l. IL 6tait un 616ve de la Alberta
School for the Deaf oii il passait environ trois
heures par semaine A I'atelier de menuiserie. IL
6tait en train de fabriquer une commode h six
tiroirs sous la surveillance du professeur des tra-
vaux manuels, M. W. Mapplebeck, et, par suite
d'une erreur dans les mesures, les tiroirs, aprbs
assemblage, 6taient trop profonds. Le demandeur
a requ instructions de rogner deux bords de cha-
que tiroir et 'accident s'est produit au cours de
cette op6ration, dans les circonstances ci-apres
d6taill6es.

Le juge de premibre instance, le Juge en chef
J. V. H. Milvain, a conclu qu'il y avait eu n6-
gligence de la part du professeur qui n'avait pas
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dangerous. But because the plaintiffs attention
drifted momentarily and his hand then struck the
saw, he found contributory negligence on the
plaintiff's part and fixed his degree of fault at 40
per cent. The Appellate Division held that no
inference of negligence could be made against
Mapplebeck in respect of any failure to supervise
the plaintiff's work more closely, and that the
plaintiff had only himself to blame for the injury;
accordingly, the action was dismissed. The plain-
tiff seeks restoration of the judgment at trial, con-
testing neither the apportionment of fault nor the
quantum of damages which were fixed, on the
apportioned basis, at $10,716.60. The respon-
dents, the instructor and the Crown in right of
Alberta, operator of the school, ask for a revision
in their favour of the apportionment of fault if it
should be held here that the instructor was
negligent.

The plaintiff was 18 years of age at the time
of the accident which occurred on November 30,
1961. He was a deaf mute and had been attend-
ing the school since 1956. Although he had used
the power table saw over the previous two or
three years, the occasion of the injury was the
first upon which he had been directed to trim
chest drawers. The drawers, which were 30 inches
wide, 15 inches deep and 10 inches high, could
have been disassembled to correct the mis-
measurement, but instead the plaintiff was in-
structed to trim two edges of each drawer by
three-sixteenths of an inch with the power table
saw, the blade of which projected about three-
quarters to one inch above the table top. This,
on the evidence, was not a usual operation on
chest drawers, and it involved prior removal of
the safety guard and associated safety elements
including anti-kickback teeth. The removal was
effected by Mapplebeck and the plaintiff, and the
former then demonstrated one or two cuts and
watched the plaintiff do one or two. Another
student was directed to assist the plaintiff by
handing him the drawers for each cut and receiv-
ing the work after each sawing operation. Mapple-
beck moved some 15 to 25 feet away to another
work bench, and from there he glanced occasion-
ally towards the plaintiff. The sound of the saw
indicated normal operation but after about ten

exerc6 une surveillance suffisante A 1'6gard d'un
travail dangereux. Mais, vu que le demandeur
avait eu un instant d'inattention et que sa main
avait alors heurt6 la scie, il a conclu qu'il y avait
eu negligence de la part du demandeur A qui il
a imput6 40 pour cent de la responsabilit6 com-
mune. La Chambre d'appel a statu6 qu'on ne
pouvait d6duire que Mapplebeck avait 6t6 nd-
gligent en ne surveillant pas plus 6troitement le
travail du demandeur, et que le demandeur 6tait
seul responsable de ses blessures; par cons6quent,
l'action a 6 rejet6e. Le demandeur cherche i
faire r6tablir le jugement de premibre instance; il
ne conteste ni la r6partition de la faute ni le
montant des dommages qui ont 6t6 fix6s, sur une
base contributive, A $10,716.60. Les intimis, le
professeur et la Couronne du chef de la province
de l'Alberta qui administre l'6cole, demandent
la revision, en leur faveur, de la repartition de la
faute, si cette Cour conclut A la n6gligence du
professeur.

A la date de l'accident, le 30 novembre 1961,
le demandeur 6tait Ag6 de 18 ans. II 6tait sourd-
muet et fr6quentait 1'6cole en question depuis
1956. Bien qu'il se soit servi de la scie m6cani-
que A table au cours des deux ou trois ans pr6-
c6dant I'accident, c'6tait la preminre fois qu'on
lui disait de rogner des tiroirs de commode. Les
tiroirs, qui mesuraient 30 pouces de largeur, 15
pouces de profondeur et 10 pouces de hauteur,
auraient pu 6tre d6mont6s pour corriger I'erreur
dans les mesures, mais, au lieu de cela, le deman-
deur a regu instructions de rogner de 3/16 de
pouce deux bords de chaque tiroir avec une scie
mecanique A table dont la lame d6passait le dessus
de la table de 4 de pouce A 1 pouce environ.
D'aprbs les t6moignages, cette op6ration n'6tait
pas courante dans la fabrication des tiroirs de
commode et elle n6cessitait l'enlvement du dis-
positif protecteur et des 616ments de s6curit6 con-
nexes, y compris les dents anti-recul. L'enl6ve-
ment de ces pirces a 6t6 effectu6 par le demandeur
et Mapplebeck; ce dernier a ensuite fait une ou
deux coupes et il a observ6 le demandeur en faire
une ou deux. II a demand6 A un autre 6tudiant
d'aider le demandeur en lui prbsentant les tiroirs
lors de chaque coupe et en les reprenant chaque
fois le travail termin6. Il s'est alors dirig6 vers un
autre 6tabli A quelque 15 ou 25 pieds du deman-
deur, d'oii il jetait un coup d'ceil sur le deman-
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minutes the sound changed and Mapplebeck saw
that the plaintiff had been injured.

The trial judge concluded that the trimming
operations with the unguarded saw were danger-
ous; that the duty of care owed by the instructor,
being that of a reasonably careful parent, had to
be assessed in the light of the handicaps of the
student; and that, in the circumstances (to quote
from the reasons at trial), "insufficient care in
the way of close supervision was extended with
respect to this operation". As already noted, he
also made a finding of contributory negligence
against the plaintiff, but assessed the greater fault
(60 per cent) against Mapplebeck.

The Appellate Division accepted the trial
judge's findings of fact, which were (so far as
material) that the operation of the unguarded
saw involved danger which was increased by the
plaintiff's handicaps; that Mapplebeck was a
competent instructor and had demonstrated how
the cuts should be made; that the plaintiff, not-
withstanding his disabilities, was intelligent and
observant, with aptitude and experience in the use
of power equipment in the shop, and with aware-
ness of the danger of operating an unguarded
saw; and he knew that the particular operation
could only be performed with the guard off.

The trial judge made no finding on whether or
not the plaintiff had previously worked with an
unguarded power saw. The Appellate Division in
arriving at its conclusion adverse to the plaintiff,
said there was evidence that the plaintiff had ex-
perience in using the saw without the guard, and
also relied upon the evidence of one Cunningham,
an expert defence witness, that the operation in
question was not hazardous. If that was Cunning-
ham's evidence, it was not accepted by the trial
judge; and I do not see how the Appellate
Division could consistently accept the trial judge's
findings on the element of danger and yet purport
to rely on Cunningham's testimony.

deur de temps & autre. Le son de la scie indiquait
un fonctionnement normal, mais aprbs dix minu-
tes environ, il a chang6 et Mapplebeck s'est apergu
que le demandeur s'6tait bless6.

Le juge de premibre instance a conclu que les
op6rations de rognage avec la scie d6barrass6e du
dispositif protecteur 6taient dangereuses; que l'o-
bligation de diligence du professeur, 6tant celle
d'un pbre de famille raisonnablement attentif,
devait etre jug6e A la lumidre de 1'infirmit6 de
l'6tudiant; et, qu'en l'espice, il y avait eu (je cite
les motifs du jugement de premiere instance)
<un manque de diligence en ne surveillant pas
6troitement l'opdration>. Comme je l'ai d6ji fait
remarquer, il a aussi conclu qu'il y avait eu n6-
gligence de la part du demandeur, mais il a im-
put6 une plus grande responsabilit6 (60 p. cent)
A Mapplebeck.

La Chambre d'appel a accept6 les conclusions
du juge de premibre instance quant aux faits,
savoir (dans la mesure oii elles sont importan-
tes), que le maniement de la scie sans dispositif
protecteur constituait un danger qui 6tait aggrav6
par l'infirmit6 du demandeur; que Mapplebeck
6tait un professeur comp6tent et qu'il avait mon-
tr6 comment faire les coupes; que le demandeur,
malgr6 son infirmit6, 6tait intelligent et attentif,
habile et exp6riment6 dans l'emploi des outils m6-
caniques h 1'atelier et au courant du danger au-
quel il s'exposait en faisant fonctionner une scie
sans dispositif protecteur, sachant aussi que cette
operation particulibre ne pouvait atre ex6cut6e
qu'en enlevant le dispositif protecteur.

Le juge de premibre instance n'a pas formul6
de conclusion sur la question de savoir si, oui
ou non, le demandeur avait d6jh travail16 avec
une scie mecanique sans dispositif protecteur. En
concluant contre le demandeur, la Chambre d'ap-
pel a dit qu'il y avait des 616ments de preuve
selon lesquels le demandeur s'6tait d6ji servi de
la scie sans dispositif protecteur, et elle s'est aussi
appuyde sur le timoignage d'un certain Cunning-
ham, un t6moin expert de la d6fense, d'aprbs qui
l'op6ration en question n'6tait pas hasardeuse. Si
tel 6tait le t6moignage de Cunningham, le juge
de premiere instance ne l'a pas retenu; et je ne
vois pas comment la Chambre d'appel a pu en
toute logique accepter les conclusions de premiere
instance sur I'616ment de danger tout en disant
s'appuyer sur le t6moignage de Cunningham.
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Equally unjustified is the reliance of the
Appellate Division on alleged experience of the
plaintiff in the use of the saw without a guard.
Bazant, who was Mapplebeck's predecessor as
instructor at the school, was not certain on the
point; and, indeed, Mapplebeck's evidence shows
that, at the most, the plaintiff had operated an un-
guarded saw only when the material on which he
then worked provided protection against the bare
blade. The occasion of the accident was the first
time, on the evidence, that the plaintiff had cut
completely through wood where he was without
protection either of the guard or the material
worked upon. Power tools had been in use for
two or three years before the accident, and such
experience as the plaintiff had must be related, of
course, to the limited time that he would be op-
erating them in the woodworking shop. The evi-
dence does not disclose any estimate of this time
apart from the total weekly time in the wood-
working shop.

An undoubted difficulty about some of the
material evidence in the case-that of the plain-
tiff and of Turner, the student who was directed
to assist him-was in the necessary use of inter-
preters in the sign language. The answers of these
witnesses were at times not responsive to the
questions. Turner's evidence indicates that the
accident happened after one cut had been done
on a drawer which the witness then grasped to
pass back to the plaintiff for the required second
cut. The trial judge referred to Turner's role in
the course of his oral judgment, delivered on
April 30, 1969, at the conclusion of the evidence
and argument on liability; and it is reasonable to
conclude that his finding of negligence in the lack
of adequate supervision embraced the likelihood
of danger in the handling of the drawers between
the two young men, one of whom was operating
a completely unguarded power saw that kept
running while the drawers were passed to him.

The finding of want of sufficiently close super-
vision must also be judged in the light of evidence

-that the plaintiff was the only student working
with power equipment at the time of the accident.
There were six students, in addition to the plain-

La Chambre d'appel n'a pas raison non plus
de se fonder sur I'exp~rience que l'on pr6tend que
le demandeur avait de l'emploi de la scie sans
dispositif protecteur. Bazant, le professeur qui
a pr6c6d6 Mapplebeck dans cette 6cole, n'en 6tait
pas sfir; et, en fait, le t6moignage de Mapplebeck
d6montre que le demandeur n'avait tout au plus
utilis6 une scie sans dispositif protecteur que
quand le mat6riau sur lequel il travaillait offrait
une protection contre la lame nue. Lors de l'acci-
dent, c'6tait la premidre fois, d'aprbs les t6moi-
gnages, que le demandeur sciait du bois de part
en part alors que ni le dispositif protecteur ni le
matdriau n'assuraient de protection. On se ser-
vait d'outils micaniques depuis deux ou trois
ans avant l'accident et I'exp6rience du demandeur
dans ce domaine doit 6videmment 6tre reli6e h
la pdriode de temps limit6e au cours de laquelle
il pouvait les utiliser A l'atelier de menuiserie. La
preuve ne r6vble pas la dur6e de cette p6riode si
ce n'est le total des heures qu'il passait chaque
semaine A I'atelier de menuiserie.

Il ne fait pas de doute que certains t6moignages
importants, ceux du demandeur et de Turner, I'6-
tudiant & qui on a demand6 de l'aider, ont sou-
lev6 des difficult6s en n6cessitant le recours A des
interpr~tes en langage par signes. Parfois, les r6-
ponses de ces t6moins ne correspondaient pas aux
questions. Selon le t6moignage de Turner, I'acci-
dent s'est produit aprbs qu'une coupe eut 6t6
faite sur un tiroir qu'il avait ensuite saisi pour le
remettre au demandeur qui devait y faire la
deuxibme coupe. Le juge de premibre instance a
fait mention du r6le de Turner dans son juge-
ment oral rendu le 30 avril 1969, h la cl6ture de
la preuve et des plaidoiries sur la responsabilit6;
et on peut raisonnablement d6duire que sa con-
clusion de n6gligence fond6e sur le manque de
surveillance ad6quate tenait aussi compte du dan-
ger que comportait le maniement des tiroirs par
les deux jeunes hommes dont un se servait d'une
scie mecanique sans dispositif protecteur qui con-
tinuait de fonctionner pendant que les tiroirs lui
6taient remis.

La conclusion quant au manque de surveillance
suffisamment 6troite doit aussi 6tre consid6r6e A
la lumibre de la preuve selon laquelle le deman-
deur 6tait le seul 616ve A se servir d'outils m6ca-
niques au moment de l'accident. En plus du de-
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tiff and Turner, who were then in the woodwork-
ing shop, and they were engaged on projects for
which they used hand tools.

The question of the negligence of Mapplebeck
in this case is not foreclosed by the proof given
of the plaintiff's awareness of the danger in the
operations to which he was assigned. Nor can his
momentary inattention provide complete exonera-
tion of the defendants if there was a breach by
Mapplebeck of his duty of care to the plaintiff. In
my opinion, the Appellate Division took too lim-
ited a view of that duty in its conclusion that
Mapplebeck's conduct in moving away from close
proximity to the work did not amount to a failure
to take normal and proper precautions against
injury to the plaintiff. The emphasis of the
Appellate Division was on the simplicity of the
operation as an operation rather than on the
danger surrounding its execution; and, again, on
the experience of the plaintiff, shored up by the
short demonstration, rather than on the fact that
this was the first time that he had been assigned
such a task and the first time that he had been
asked to operate a power table saw without any
guard or other protection. I do not agree with the
view of the Appellate Division that Mapplebeck
was free from negligence in following allegedly
approved general practice in the way he handled
the assignment to the plaintiff. The evidence of
Burke, a witness for the plaintiff, which was relied
on for the application of this principle, does not
carry it because he spoke only of what he did or
would do in his school shop. The trial judge
rightly made no finding of any approved general
practice on the basis of Burke's evidence, evidence
which included the opinion that the trimming by
power saw was not a usual operation and that he
would want somebody who was fairly competent
on the saw before assigning such work to him.

The duty of care owing to a student, especially
a handicapped one as in this case, in respect of
his personal safety while operating dangerous
machinery, is a stricter one than that owed by an
employer to an employee working with dangerous

mandeur et de Turner, six autres 616ves travail-
laient alors dans l'atelier de menuiserie, et ils se
servaient d'outils A main.

Dans cette affaire, la preuve que le demandeur
connaissait le danger des operations qui lui avaient
6t6 confides n'exclut pas la question de la n6gli-
gence de Mapplebeck. L'instant d'inattention du
demandeur ne peut non plus exon6rer complete-
ment les d6fendeurs si Mapplebeck a manqu6 &
son obligation de diligence envers le demandeur.
A mon avis, la Chambre d'appel a adopt6 une
vue trop 6troite de cette obligation en concluant
que le comportement de Mapplebeck, en s'6loi-
gnant de fagon a n'8tre pas aux c6t6s du deman-
deur, n'6quivalait pas a un manque de pr6cautions
normales et convenables pour 6viter des blessures
au demandeur. La Chambre d'appel a insist6 sur
la simplicit6 de l'op6ration en tant qu'op6ration
plut6t que sur le danger entourant son ex6cution;
et elle a aussi insist6 sur l'exp6rience du deman-
deur, renforc6e par la courte d6monstration, plu-
t6t que sur le fait que c'6tait la preminre fois
qu'on lui confiait cette tiche et qu'on lui deman-
dait de faire fonctionner une scie mecanique a
table sans aucun dispositif protecteur ou aucune
autre protection. Je ne suis pas d'accord avec la
Chambre d'appel lorsqu'elle se dit d'avis que
Mapplebeck a 6t6 au-dessus de toute n6gligence
en suivant ce qu'on a alligu6 6tre la pratique
g6n6rale 6tablie, dans la fagon dont il a assign6
le travail au demandeur. Le t6moignage de Burke,
cit6 par le demandeur, t6moignage sur lequel on
s'est fond6 dans 'application d'un tel principe,
ne peut valoir A cet 6gard, car le t6moin n'a
parl6 que de ce qu'il faisait ou ferait dans l'ate-
her de son 6cole. Le juge de preminre instance, A
bon droit, n'a pas conclu sur la foi du t6moignage
de Burke A 1'existence d'une pratique g6n6rale
6tablie; Burke a dit entre autres choses que le
rognage A la scie micanique n'6tait pas une ope-
ration courante et qu'il ne confierait ce travail
qu'h quelqu'un d'assez familier avec le maniement
de la scie.

L'obligation de diligence envers un 616ve, sur-
tout un infirme comme c'est le cas ici, en vue de
sa s6curit6 personnelle lorsqu'il manie des outils
dangereux, est plus stricte que celle d'un em-
ployeur envers un employ6 qui manie un outil
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machinery. Cases such as Harriman v. Martin5 ,
in the English Court of Appeal, show how sternly
the duty of care for the safety of an employee has
been regarded in a jurisdiction where the com-
mon law of employer liability has been extensively
litigated. The strictness with which a duty of care
is regarded reflects the application of the ordinary
law of negligence under which the standard of
care to guard against unreasonable risk of injury
must be assessed, in the particular circumstances,
"by balancing the magnitude of the risk, in the
light of an accident happening and the possible
seriousness of its consequences, against the diffi-
culty, expense or any other disadvantage of
desisting from the venture or taking a particular
precaution": see Fleming, The Law of Torts, 3rd
ed., 1965, at p. 118. As was said by Lord Mac-
millan in Read v. J. Lyons & Co. Ltd.6, at p. 173,
"the law in all cases exacts a degree of care com-
mensurate with the risk created."

The findings of the trial judge established that
there was a high risk of injury, findings which are
supportable when one considers that this was the
plaintiff's first experience with a completely un-
guarded power-saw and his first experience in
trimming chest drawers and working with a fellow
student on that operation. Either one of two
courses could reasonably and easily have been
followed by the instructor. He could have had the
drawers disassembled, in which case the error was
correctable by using the power-saw with the guard
attached; or, he could have stayed with the plain-
tiff until the job was done with the unguarded
saw. There were only twelve edges to trim and the
other students were working with hand tools. I
do not find it improbable that the accident would
not have happened if the instructor had directly
supervised the operations until they were finished.

5 [19621 1 All E.R. 225.
* [1947] A.C. 156.

dangereux. Certaines affaires, telle I'affaire Har-
riman v. Martin5 , jug6e par la Court of Appeal
d'Angleterre, montrent avec quelle s6virit6 on a
consid6r6 l'obligation de diligence en vue de la
s6curit6 d'un employ6 dans un ressort oii la
common law relative A la responsabilit6 de 1'em-
ployeur a fait l'objet de nombreux litiges. La ri-
gueur avec laquelle on considbre l'obligation de
diligence reflte l'application du droit commun en
matirre de n6gligence, en vertu duquel les normes
de pr6vention contre les risques excessifs de bles-
sures doivent 8tre 6valu6es, dans les circonstances
donn6es, [TRADUCTION] «en comparant 1'6tendue
du risque, compte tenu de 1'dventualit6 d'un acci-
dent et de la gravit6 possible de ses consequences,
A la difficult6, aux d6penses et aux autres incon-
v6nients qu'entrainerait le renoncement A l'entre-
prise ou l'application d'une pr6caution particu-
lire>: voir Fleming, The Law of Torts, 30 6d.,
1965, p. 118. Comme l'a dit Lord Macmillan dans
Read v. J. Lyons & Co. Ltd.6, A la p. 173,
[TRADUCTION] <Dans tous les cas, le droit exige
un degr6 de diligence proportionn6 au risque
cr66>.

Les conclusions du juge de premibre instance
confirment la pr6sence d'un important risque de
blessures et ces conclusions sont soutenables
quand on considbre que c'6tait la premibre fois
que le demandeur utilisait une scie micanique
sans aucun dispositif protecteur, la premirre fois
aussi qu'il rognait des tiroirs de commode et qu'il
6tait aid6 d'un confrbre de classe dans ce travail.
Le professeur aurait pu raisonnablement et faci-
lement adopter l'une ou l'autre solution suivante.
Il aurait pu faire d6monter les tiroirs, et 1'erreur
pouvait ainsi 8tre corrig6e au moyen de la scie
m6canique munie du dispositif protecteur; ou bien,
il aurait pu rester auprbs du demandeur jusqu'd
ce que le travail avec la scie sans dispositif pro-
tecteur soit termin6. II n'y avait que douze bords
A rogner et les autres 616ves travaillaient avec des
outils A main. A mon avis, il n'est pas improba-
ble que l'accident ne serait pas survenu si le
professeur avait exerc6 une surveillance directe
jusqu'd la fin des op6rations.

' [19621 1 All E.R. 225.
a [1947] A.C. 156.
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I would, accordingly, allow the appeal and re-
store the judgment at trial. The plaintiff should
have his costs throughout.

One further matter arises as a result of this
conclusion. A doctor had been joined as a de-
fendant in the plaintiff's action but the suit against
him was dismissed with costs payable by the
plaintiff. The trial judge had originally intimated
that the plaintiff might add these costs to those
payable to him by the unsuccessful defendants
but, on reconsideration, he decided not to make
this "Bullock" type order because the cause of
action against the doctor was different from the
one upon which the plaintiff succeeded against
the other defendants. With the leave of the trial
judge, this issue was raised on appeal, but because
the Appellate Division concluded that the plain-
tiff's main action failed it did not consider it.

Before this Court, the appellant contended that
the trial judge had refused to make the requested
order because of an assumed want of jurisdiction
rather than in the exercise of discretion. Although
his language may have suggested this, he was quite
familiar with the Alberta Rules of Court, and I
would not construe his ruling as turning on a
jurisdictional ground. Having regard to s. 44(1)
of the Supreme Court Act, R.S.C. 1952, c. 259,
as amended, the matter is not one upon which an
appeal lies to this Court. The appeal thereon is
hence quashed but without costs.

Appeal allowed and judgment at trial restored,
with costs, MARTLAND and RITCHIE JJ. dissenting.

Solicitors for the plaintiffs, appellants: Hurlburt,
Reynolds, Stevenson & Agrios, Edmonton, and
Moshansky & Blonsky, Vegreville.

Solicitors for the defendant, respondent, Her
Majesty The Queen in right of Alberta: Parlee,
Irving, Mustard & Rodney, Edmonton.

Solicitor for the defendant, respondent, M. W.
Mapplebeck: S. A. Friedman, Edmonton.

Par cons6quent, je suis d'avis d'accueillir l'appel
et de r6tablir le jugement de premiere instance.
Le demandeur a droit A ses d6pens dans toutes
les Cours.

Cette conclusion soulbve une autre question.
Un m6decin a 6t6 mis en cause comme d6fendeur
dans l'action du demandeur, mais l'action inten-
t6e contre lui a 6t6 rejet6e avec d6pens payables
par le demandeur. Le juge de premibre instance
avait d'abord statu6 que le demandeur pourrait
ajouter ces d6pens A ceux que les d6fendeurs per-
dants devaient lui payer, mais aprbs avoir re-
consid6r6 la question, il a d6cid6 de ne pas rendre
cette ordonnance du genre <Bullocko car la cause
d'action contre le m6decin 6tait diff~rente de celle
qui a permis au demandeur d'avoir gain de cause
sur les autres d6fendeurs. Avec la permission du
juge de premibre instance, cette question a 6t6
soulev6e en appel, mais, parce qu'elle a conclu
au rejet de f'action principale du demandeur, la
Chambre d'appel ne l'a pas 6tudide.

En cette Cour, l'appelant a pr6tendu que le
juge de premiere instance avait refus6 de rendre
l'ordonnance demandde A cause d'un pr6sumb d6-
faut de juridiction plut6t que dans 1'exercice de
son pouvoir discr6tionnaire. Bien que ses paroles
aient pu laisser supposer pareille chose, le juge
de premiere instance connaissait bien les Alberta
Rules of Court et je ne suis pas pr~t A interpr6ter
sa d6cision comme 6tant fond6e sur une question
d'ordre juridictionnel. En raison de l'art. 44(1)
de la Loi sur la Cour supreme, S.R.C. 1952,
c. 259, tel qu'il a 6t6 modifi6, il ne s'agit pas
d'une question dont appel peut 6tre interjet6 en
cette Cour. L'appel s'y rapportant est donc rejet6
mais sans d6pens.

Appel accueilli et jugement de premidre instan-
ce rdtabli, avec ddpens, les JUGES MARTLAND
et RITCHIE itant dissidents.

Procureurs des demandeurs, appelants: Hurl-
burt, Reynolds, Stevenson & Agrios, Edmonton,
et Moshansky & Blonsky, Vegreville.

Procureurs de la ddfenderesse, intimde, Sa Ma-
jestd la Reine: Parlee, Irving, Mustard & Rodney,
Edmonton.

Procureur du ddfendeur, intimg, M. W. Mapple-
beck: S. A. Friedman, Edmonton.
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The Trustees of the Toronto General
Hospital (Defendant) Appellant;

and

Dr. R. L. Matthews (Defendant) Respondent;

and

Elizabeth Aynsley, a mentally incompetent
person not so found by her next friend
Stuart James Aynsley, and the said Stuart
James Aynsley (Plaintiffs) Respondents.

1971: May 13, 14; 1971: October 5.

-Present: Judson, Ritchie, Hall, Spence and
Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Negligence-Injuries sustained by patient while
undergoing surgery in hospital-Negligence on part
of assistant anaesthetist-Employee of hospital and
supplied as part of its services to patient-Whether
hospital vicariously liable.

A trial judgment whereby the appellant was held
liable, together with the respondent M, for injuries
sustained by the respondent A while undergoing
surgery in the hospital of the appellant was upheld
by the Court of Appeal. An appeal to this Court
was confined solely to the question of the hospital's
vicarious liability for the negligence of P, a senior
resident in anaesthesiology, who was assisting M in
administering the anaesthetic to the respondent A in
preparation for the heart surgery she was to undergo.

Held: The appeal should be dismissed.

The Court was fully in agreement with the con-
clusion reached by the Court of Appeal that the
liability of a hospital for the negligent acts or omis-
sions of an employee vis-A-vis a patient depends
primarily upon the particular facts of the case, that
is to say, the services which the hospital undertakes
to provide and the relationship of the physician and
surgeon to the hospital.

The principles expressed as to nurses in The
Sisters of St. Joseph of the Diocese of London in
Ontario v. Fleming, [1938] S.C.R. 172, are applic-
able to physicians and even to physicians in the
operating theatre.

The Trustees of the Toronto General
Hospital (Difendeur) Appelant;

et

Dr R. L Matthews (Difendeur) Intimg;

et

Elizabeth Aynsley, mentalement incapable,
non d6clarie telle, par son repr~sentant
ad litem Stuart James Aynsley, et ledit
Stuart James Aynsley (Demandeurs) Intimis.

1971: les 13 et 14 mai; 1971: le 5 octobre.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence et
Pigeon.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Faute-Blessures subies par une patiente au cours
d'une opdration a l'h6pital-Nigligence de l'anes-
thisiste adjoint-Employd de l'h6pital et mis i la
disposition de la patiente, entre autres services-
Responsabilitd de l'h6pital i titre de commettant.

La Cour d'appel a confirm6 une d6cision en
premibre instance qui a d6clar6 l'appelant, de mime
que l'intim6 M, responsables des blessures que
l'intim6e A a subies au cours d'une op6ration h
l'h6pital de l'appelant. L'appel A cette Cour porte
uniquement sur la question de la responsabilit6 de
l'h6pital, h titre de commettant, pour la ndgligence
de P, r6sidant principal en anesth6siologie qui a aid6
M A administrer l'anesth6sique a l'intimbe A en vue
d'une op6ration du coeur.

Arrdt: L'appel doit 8tre rejet6.

La Cour souscrit h la conclusion de la Cour
d'appel que la responsabilit6 de l'h6pital pour les
omissions ou actes ndgligents d'un employ6 envers un
patient d6pend surtout des faits particuliers de
l'espice, c'est- -dire des services que l'h6pital s'en-
gage h fournir et du rapport qui lie le m6decin ou
chirurgien A 1'h6pital.

Les principes 6nonc6s pour les infirmibres dans
l'arrit The Sisters of St. Joseph of the Diocese of
London in Ontario c. Fleming, [1938] R.C.S. 172,
s'appliquent aux m6decins, et ce, m8me quand ils
sont dans les salles d'opiration.
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APPEAL from a judgment of the Court of
Appeal for Ontario', upholding a judgment of
Morand J. Appeal dismissed.

Isador Levinter, Q.C., and Gordon R. Dryden,
for the defendant, appellant.

D. K. Laidlaw, Q.C., for the defendant, re-
spondent, Dr. R. L. Matthews.

W. H. 0. Mueller, for the plaintiffs, respon-
dents, Elizabeth Aynsley and Stuart James
Aynsley.

The judgment of the Court was delivered by

HALL J.-This is an appeal from the Court of
Appeal for Ontario' which upheld the judgment
of Morand J. who had held the appellant liable,
together with the respondent Dr. R. L. Matthews,
for injuries sustained by the respondent Elizabeth
Aynsley while undergoing surgery in the hospital
of the appellant.

The appeal is confined solely to the question
of the hospital's vicarious liability for the negli-
gence of one Dr. Porteous, a senior resident in
anaesthesiology, who was assisting Dr. Matthews
in administering the anaesthetic to the respondent
Elizabeth Aynsley in preparation for the heart
surgery she was to undergo. The damages fixed
by the Court of Appeal are not in dispute. Dr.
Matthews did not appeal.

The facts are fully set out in the judgment of
Morand J. reported [1968] 1 O.R. 425 at pp.
427-36, 66 D.L.R. (2d) 575 at pp. 577-86. The
relationship of Dr. Porteous to the hospital is set
out in the judgment of Aylesworth J.A. as
follows:

What then was the relationship between Dr.
Porteous and the hospital? Dr. Porteous, as has been
noted already, was a highly skilled, trained anaes-
thetist-a specialist with several years experience in
this his chosen line of work. As such he was a full-
time member of the hospital staff, paid by the hos-
pital, and assigned by the hospital to assist from
time to time consulting anaesthetists in the opera-
ting rooms of the hospital. The equipment was sup-
plied by the hospital and a charge was made to the
patient for the use of the operating room; in other
words, the hospital undertook to furnish to the
patient as part of the hospital service an operating

1 [1969] 2 O.R. 829, 7 D.L.R. (3d) 193.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', confirmant un jugement du Juge
Morand. Appel rejet6.

Isador Levinter, c.r., et Gordon R. Dryden,
pour le d6fendeur, appelant.

D. K. Laidlaw, c.r., pour le d6fendeur, intim6,
Dr R. L. Matthews.

W. H. 0. Mueller, pour les demandeurs, in-
tim6s, Elizabeth Aynsley et Stuart James
Aynsley.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-Le pr6sent appel est A l'en-
contre d'un arret de la Cour d'appel de 1'On-
tariol confirmant la d6cision du Juge Morand qui
a d6clar6 l'appelant, de m~me que l'intim6, le
Dr R. L. Matthews, responsables des blessures
que l'intim6e Elizabeth Aynsley a subies au cours
d'une op6ration A l'h6pital de 1'appelant.

L'appel porte uniquement sur la question de la
responsabilit6 de I'h6pital, A titre de commettant,
pour la n6gligence d'un certain Dr Porteous,
r6sidant principal en anesth6siologie, qui a aid6
le Dr Matthews & administrer l'anesth6sique A
l'intim6e Elizabeth Aynsley en vue d'une opera-
tion du cour. Le montant auquel la Cour d'appel
a fix6 les dommages-intdrits n'est pas en litige.
Le Dr Matthews n'a pas interjet6 appel.

Les faits sont expos6s au long dans la d6cision
du Juge Morand, publi6e dans le recueil [1968]
1 O.R. 425, pp. 427-36, 66 D.L.R. (2d) 575,
pp. 577-86. Les relations entre le Dr Porteous et
l'h6pital sont d6crites comme suit dans la d6-
cision du Juge d'appel Aylesworth:

[TRADUCTION] Quelles 6taient done les relations
entre le D' Porteous et l'h6pital? Comme on l'a
d6ji signal6, le D' Porteous 6tait un anesth6siste
d'une comp6tence et d'une formation supdrieures;
c'6tait un sp6cialiste qui avait plusieurs ann6es d'ex-
p6rience dans ce domaine, la branche de son choix.
A ce titre, il faisait partie A plein temps du person-
nel hospitalier; c'est l'h6pital qui le payait et le
chargeait d'assister de temps & autre les anesth6sistes
consultants dans les salles d'op6ration de l'h6pital.
L'h6pital fournissait I'6quipement et le patient 6tait
factur6 pour l'usage de la salle d'op6ration; en
d'autres termes, l'h6pital s'engageait A fournir au

' [19691 2 O.R. 829, 7 D.L.R. (3d) 193.

[1972] S.C.R.
436

TORONTO GENERAL HOSPITAL V. MATTHEWS et al. Hall J.



[1972] R.C.S. TORONTO GENERAL HOSPITAL C. MATTHEWS et al. Le Juge Hall 437

theatre, the required equipment in good order and
the services free from negligence of a properly
qualified assistant to the patient's anaesthetist. A
perusal of the medical evidence makes it abundantly
clear that in the type of operation under review the
safety of the patient and the success of the opera-
tion required the participation of two anaesthetists;
it was of necessity a team effort; each anaesthetist
had many tasks to attend to individually and concur-
rently with the other anaesthetist. While the senior,
Dr. Matthews, was in charge and control in the
sense that he could and did either assign or decide
upon the division of the work, he could not and did
not control everything Dr. Porteous was required to
do or his manner of doing it; each of them of neces-
sity acted in many tasks on his own responsibility
and judgment. One such task, it is plain, was the
manometer end of the calibrating procedure attended
to by Dr. Porteous in the operating theatre proper
while Dr. Matthews, in another room, "calibrated"
the monitor. The negligence of Dr. Porteous, in my
view, was a failure by the hospital staff itself to dis-
charge efficiently its undertaking to the patient and
I would allow the judgment against the hospital to
stand; he was, I think, under a contract of service
with the hospital but, in my view, the legal result
would be the same if his had been a contract for
services. In addition to what I have already said on
this subject, I wish to concur in the following ob-
servations taken from the reasons for judgment of
the learned trial Judge [[1968] 1 O.R. at pp. 439-41,
66 D.L.R. (2d) at pp. 589-91]:

"Dr. Porteous was .. . a highly skilled trained
anaesthetist who was assisting Dr. Matthews in
the necessary calibrating of the monitor. While
under the orders of Dr. Matthews, he was to
carry out these orders in a manner consistent with
his training.... Since, in my view, he was an em-
ployee of the hospital and supplied as part of its
services to the patient, even though under the
direction of Dr. Matthews, I hold that the hos-
pital is vicariously liable for his negligence.

In the case in question, Dr. Porteous was di-
rected by Dr. Matthews to assist in calibrating
the machine, but it was in the pumping of the
manometer as part of his duties as an assistant
anaesthetist employed by the hospital that Dr.

patient, h titre de service hospitalier, une salle
d'op6ration, I'6quipement requis en bon 6tat, et h
l'anesth6siste du patient, les services diligents d'un
assistant dfiment qualifi6. A la lecture de la preuve
m6dicale, on voit trbs clairement que dans le genre
d'op6ration en question ici, la participation de deux
anesth6sistes 6tait requise pour assurer la s6curit6
du patient et le succhs de l'op6ration. Il s'agissait
obligatoirement d'un travail d'6quipe. Chaque
anesth6siste avait plusieurs tAches & remplir seul ou
avec son coll~gue. L'anesth6siste principal, le D'
Matthews, 6tait responsable et maitre des op6rations,
en ce sens qu'il pouvait assigner les diverses taches
ou d6terminer leur r6partition ce qu'il a d'ailleurs
fait, mais il ne pouvait diriger et il ne dirigeait pas
tout ce que le D' Porteous devait faire ou la fagon
dont il devait le faire. L'un et l'autre devaient rem-
plir de nombreuses taches laiss6es a leur jugement
personnel et engageant leur propre responsabilit6. Il
est clair qu'une d3 ces tAches concernait I'6talonnage
h l'aide du manomitre, tiche dont s'acquittait le D'
Porteous dans la salle d'op6ration mime pendant
que le D' Matthews faisait l'6talonnage du moniteur
dans une autre salle. A mon avis, la n6gligence du
D' Porteous 6quivaut a une omission, par le person-
nel hospitalier lui-m~me de bien remplir son engage-
ment envers le patient. Je confirmerais le jugement
rendu contre l'h6pital. Je crois que celui-ci avait
conclu un contrat de services avec l'h6pital, mais,
A mon avis, les cons6quences juridiques seraient les
m8mes s'il avait conclu un contrat d'entreprise. En
plus de ce que j'ai dit h ce sujet, je souscris aux
observations suivantes que le savant juge de premi6-
re instance a formulbes dans ses motifs de jugement
[[1968] 1 O.R. pp. 439-41, 66 D.L.R. (2d), pp.
589-91]:

(Le D' Porteous 6tait ... un anesth6siste d'une
comp6tence et d'une formation sup6rieures, il
assistait le D' Matthews dans l'6talonnage requis
du moniteur. Lorsqu'il 6tait sous les ordres du
D' Matthews, il devait ex6cuter ses ordres de
fagon professionnelle.... A mon avis, puisqu'il
6tait un employ6 de l'h6pital qui le mettait a la
disposition du patient, entre autres services m8me
s'il 6tait alors sous les ordres du D' Matthews, je
d6cide que l'h6pital est responsable, A titre de
commettant, de sa negligence.

En I'espice, le D' Porteous a regu du D'
Matthews l'instruction de l'aider A 6talonner l'ap-
pareil, mais c'est en pompant le manombtre, ce
qui faisait partie de ses fonctions d'anesth6siste
adioint employ6 par l'h6pital, que le D' Porteous
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Porteous was negligent and this was done while
Dr. Matthews was in the next room.

In the instant case, however, Dr. Porteous was
obviously expected to use his training and abili-
ties aside from following direct orders of Dr.
Matthews. Since the calibration required Dr.
Matthews to be out of the room and out of view
of the actions of Dr. Porteous at the time he, Dr.
Porteous, pumped the manometer, it appears clear
to me that Dr. Porteous would be expected to use
professional skill in the manner in which the
manometer was pumped. This, in my view, he
failed to do and as a permanent employee of the
hospital, the hospital is vicariously liable for his
negligence."

In his judgment, Aylesworth J.A., with whom
Evans and Brooke JJ.A. concurred, reviewed all
the relevant cases beginning with Hillyer v. The
Governors of St. Bartholomew's Hospital2 , and
he dealt in particular with the case in this Court
of The Sisters of St. Joseph of the Diocese of
London in Ontario v. Fleming3 .

Davis J. who delivered the judgment in the
Fleming case, after extensively reviewing the
Hillyer case and subsequent cases criticizing, dis-
tinguishing or limiting its application, said con-
cerning that case at p. 188 of the report:

The statement of Lord Justice Kennedy in Hill-
yer's case as to the difference between ministerial
or administrative duties, on the one hand, and mat-
ters of professional care or skill, on the other hand,
is entitled to great weight and respect, but even the
decision in the case is not binding upon this Court.

and at p. 190:
After the most anxious consideration we have

concluded that, however useful the rule stated by
Lord Justice Kennedy may be in some circumstances
as an element to be considered, it is a safer practice,
in order to determine the character of a nurse's
employment at the time of a negligent act, to focus
attention upon the question whether or not in point

2 [1909] 2 K.B. 820.
a [1938] S.C.R. 172, [1938] 2 D.L.R. 417.

s'est montr6 n6gligent, A un moment oi le D'
Matthews se trouvait dans la salle voisine.

Toutefois, en l'espice, on s'attendait manifestement
que le D' Porteous se serve de ses connaissances
et de son experience, en plus de suivre les ordres
que le D' Matthews lui donnait directement.
ttant donn6 que le D' Matthews devait s'absenter
de la salle pour l'6talonnage, ce qui l'emp~chait
de voir ce que faisait le D' Porteous au moment
o6 il (le D' Porteous) pompait le manomitre, il
me parait clair que le D' Porteous devait faire
appel A ses connaissances professionnelles dans la
fagon dont il pompait le manomitre. A mon avis,
c'est ce qu'il a omis de faire et, puisqu'il est un
employ6 permanent de l'h6pital, ce dernier est
responsable, i titre de commettant, de sa n6gli-
gence.D

Dans son jugement, le Juge d'appel Ayles-
worth, A l'avis duquel souscrivaient les Juges
d'appel Evans et Brooke, a pass6 en revue toutes
les causes pertinentes, h commencer par Hillyer
v. The Governors of St. Bartholomew's Hospital2 ;
il a trait6, en particulier, de la cause The Sisters
of St. Joseph of the Diocese of London in On-
tario c. Fleming3 , en cette Cour.

Aprbs avoir longuement 6tudi6 1'arr~t Hillyer
et les arrts subz6quents qui en critiquaient ou
limitaient l'application ou faisaient des dis-
tinctions h ce sujet, le Juge Davis, en rendant
jugement dans l'affaire Fleming, a dit ce qui suit
au sujet de l'arr~t Hillyer, h la p. 188 du recueil:
[TRADUCTION] L'expos6 de Lord Kennedy, dans
la cause Hillyer, sur la diff6rence entre les fonctions
minist6rielles ou administratives d'une part, et les
fonctions oii s'exerce un soin ou une comp6tence
professionnelle d'autre part, a beaucoup de poids
et de m6rite, mais mime la d6cision prise dans
cette cause-la ne lie pas cette Cour.

Puis, p. 190:
[TRADUCTION] Apris une 6tude tris approfondie,
nous avons conclu que, si utile que soit, dans cer-
taines circonstances, la rigle 6nonc6e par Lord
Kennedy, h titre d'616ment dont it faut tenir compte,
il est plus sfir, pour d6terminer la nature des fonc-
tions d'une infirmibre au moment oii l'acte n6gligent
a 6t6 commis, de chercher A savoir si oui ou non, de

2 [1909] 2 K.B. 820.
8 [1938] R.C.S. 172, [1938] 2 D.L.R. 417.
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of fact the nurse during the period of time in which
she was engaged on the particular work in which
the negligent act occurred was acting as an agent
or servant of the hospital within the ordinary scope
of her employment or was at that time outside the
direction and control of the hospital and had in fact
for the time being passed under the direction and
control of a surgeon or physician, or even of the
patient himself. It is better, we think, to approach
the solution of the problem in each case by applying
primarily the test of the relation of master and ser-
vant or of principal and agent to the particular work
in which the nurse was engaged at the moment
when the act of negligence occurred.

Aylesworth J.A., having quoted these extracts
from Fleming's case, said:

I respectfully adopt that principle as binding upon
this Court and in the statement thereof by Davis, J.,
I perceive no limitation of the application of the
principle to acts by a nurse outside the operating
theatre or not committed by her during the course
of an operation. While it well may be that a nurse
is seldom, if ever, while acting in the course of an
operation, to be considered for the time being as
an employee of the hospital, that is a question of
fact in each case and does not impinge upon the
principle itself. I also conclude that by analogy, at
least, the same principle applies to a physician or
surgeon, not only outside of the operating room but
within it and that in each case it is a question of
fact to be determined whether or not the physician
or surgeon, a member of the staff of the hospital
and, generally speaking, an employee of that hos-
pital is, at the time of the commission of the act
complained of, an employee of the hospital or act-
ing in a different capacity. Certainly for all that was
said in the St. Joseph case, it is open to this Court
so to decide.

From this base Aylesworth J.A., after review-
ing a number of cases subsequent to Fleming's
case, concluded as follows:

The cases under review both in this country and
in England make it clear, I think, that the liability
of a hospital for the negligent acts or omissions of
an employee vis-a-vis a patient, depends primarily
upon the particular facts of the case, that is to say,
the services which the hospital undertakes to pro-
vide and the relationship of the physician and
surgeon to the hospital. The introduction into

fait, pendant qu'elle remplissait la tache particu-
libre o6 l'acte n6gligent a 6t6 commis, l'infirmibre
agissait en qualit6 d'agent ou de pr6pos6 de l'h6pital
dans les limites ordinaires de ses attributions, ou si
elle 6tait h ce moment-lh soustraite h la direction et
au contr6le de l'h6pital, 6tant de fait pour ce temps
sous la direction ou le contr6le d'un chirurgien ou
d'un m6decin ou m8me du patient. Nous croyons
qu'il est pr6f6rable d'aborder la question dans
chaque cas en cherchant h d6terminer d'abord si la
tache particulibre dont s'acquittait I'infirmibre au
moment o6 la n6gligence a 6t6 commise cr6ait un
rapport d'employeur A employds ou de mandant h
mandataire.

Ayant cit6 ces extraits de I'arr~t Fleming, le Juge
d'appel Aylesworth a dit:

[TRADUCTION] Je considbre respectueusement que
ce principe lie cette Cour et je ne vois, dans
l'6nonc6 qu'en a fait le Juge Davis, rien qui limite
son application aux actes qu'une infirmibre commet
en dehors de la salle d'op6ration ou aux actes
qu'elle n'a pas commis au cours d'une operation.
M~me s'il se peut trbs bien qu'une infirmibre soit
rarement, sinon jamais, consid6r6e comme une em-
ploy6e de l'h6pital pour le temps od elle remplit
des fonctions au cours d'une op6ration, c'est dans
chaque cas une question de fait et cela ne va pas k
l'encontre du principe meme. Je conclus 6galement
que, par analogie du moins, le mime principe
s'applique aux m6decins et chirurgiens, non seule-
ment A l'ext~rieur mais aussi & l'int~rieur de la salle
d'op6ration, et que dans chaque cas, la question de
savoir si le m6decin ou le chirurgien, membre du
personnel de I'h6pital et de fagon g6n6rale employ6
de cet h6pital, 6tait au moment de la commission de
I'acte dont on se plaint, un employ6 de l'h6pital ou
s'il agissait en quelque autre qualit6, est un point de
fait. A coup sfir, malgr6 tout ce qui a 6t6 dit dans
l'arr8t St. Joseph, il est loisible A cette Cour d'en
d6cider ainsi.

Apris avoir pass6 en revue un certain nombre
de causes post6rieures A 1'arrt Fleming, le Juge
d'appel Aylesworth en est venu h la conclusion
suivante:

[TRADUCTION] Les causes en question, tant ici qu'en
Angleterre, montrent clairement, je crois, que la
responsabilit6 de l'h6pital pour les omissions ou
actes n6gligents d'un employ6 envers un patient d6-
pend surtout des faits particuliers de l'espice, c'est-A-
dire des services que I'h6pital s'engage A fournir et
du rapport qui lie le m6decin ou chirurgien a
l'h6pital. En Angleterre, I'introduction de la m6de-
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England of nationalized medicine probably has
greatly altered the factual situation in that country
with respect to the inquiries I have just mentioned,
but each case there, I take it, will turn upon its
particular facts. Similarly, I think in Ontario vicari-
ous liability will be driven home to the hospital or
plaintiffs will fail in that attempt, depending upon
the peculiar facts of each case.

In this regard, I cannot refrain from observing
that the more modern cases in England at the ap-
pellate level would seem to be drawing ever nearer
to the principle, so far as nurses are concerned,
enunciated in the Supreme Court of Canada in the
St. Joseph case and, as I have already said, in my
view it is open to this Court to apply those prin-
ciples expressed as to nurses, to physicians and even
to physicians in the operating theatre.

(Emphasis added.)

I am fully in agreement with Aylesworth J.A.
in the conclusion which he reached in the para-
graphs quoted above and I would, accordingly,
dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the defendant, appellant: Levinter,
Dryden, Bliss, Maxwell, Levitt & Hart, Toronto.

Solicitors for the defendant, respondent, Dr.
R. L. Matthews, McCarthy & McCarthy,
Toronto.

Solicitors for the plaintiffs, respondents, Eliza-
beth Aynsley and Stuart James Aynsley: Thom-
son, Rogers, Toronto.

cine 6tatis6e a probablement beaucoup modifi6 la
situation de fait en ce qui concerne les causes que
je viens de mentionner, mais dans ce pays, chaque
cause sera jug6e, je crois, d'aprbs les faits particu-
liers qui y sont en jeu. De mime, je crois qu'en
Ontario les demandeurs r6ussiront A faire recon-
naitre la responsabilit6 du fait d'autrui de l'h6pital
ou 6choueront dans leur tentative selon les faits
particuliers en jeu dans chaque cause.

A ce sujet, je ne puis m'emp~cher de faire remar-
quer que les arr~ts r6cents des cours d'appel anglai-
ses semblent se rapprocher de plus en plus du prin-
cipe 6nonc6 par la Cour supr8me du Canada dans
l'arr& St. Joseph, du moins en ce qui concerne les
infirmibres, et comme je l'ai dbjh dit, a mon avis, il
est loisible i cette Cour d'appliquer aux mddecins
les principes inoncis pour les infirmidres, et ce,
mime quand ils sont dans les salles d'opgration.

(Les italiques sont de moi.)

Je souscris entibrement A la conclusion du Juge
d'appel Aylesworth, dans les paragraphes cit6s
ci-dessus; par cons6quent, je suis d'avis de re-
jeter 1'appel avec d6pens.

Appel rejetg avec dipens.

Procureurs du ddfendeur, appelant: Levinter,
Dryden, Bliss, Maxwell, Levitt & Hart, Toronto.

Procureurs du ddfendeur, intimg, le docteur R.
L. Matthews: McCarthy & McCarthy, Toronto.

Procureurs des demandeurs intimis, Elizabeth
Aynsley et Stuart James Aynsley: Thomson,
Rogers, Toronto.
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Astrid Horsley and Richard J. Horsley,
Lawrence A. Horsley, Michael A. Horsley,
all infants by their next friend
Thomas Robertson (Plaintiffs) Appellants;

and

Kenneth W. MacLaren and the ship
"Ogopogo", and Richard J. Jones
(Defendants) Respondents.

1971: May 5, 6; 1971: October 5.

Present: Judson, Ritchie, Hall, Spence
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

and

Negligence-Invited guest on cabin cruiser acci-
dentally falling overboard-Duty of owner-operator
to attempt rescue-Another invited guest diving into
water in attempt to effect rescue-Dying from shock
sustained on contact with icy water-Whether own-
er-operator negligent in rescue attempt-Whether
liable for death of second passenger.

M, an invited guest on a cabin cruiser, which was
owned and was being operated by the respondent K,
accidentally fell overboard. In the course of rescue
operations, another invited guest, H, dived into the
water to help him. The effort was without avail. The
rescuer was pulled from the water by others on
board, could not be resuscitated and was later pro-
nounced dead. The body of the rescuee was never
recovered.

K was first alerted to M's fall when the body was
only about a boat-length and half behind him. In-
stead of following the recommended method of
effecting a rescue, i.e., to circle and bring the boat
bow on towards the body, he reversed, after putting
the engines momentarily in neutral, and backed up
to within four or five feet of the body, where he shut
off the engines. M, who had been in the water for
approximately two minutes, was apparently uncon-
scious and attempts to rescue him with a pike pole
and a life-belt were unsuccessful. The boat having
begun to drift away, K restarted the engines and
again backed towards M. Three or four minutes had
now passed since the fall overboard, and it was then
that H dived into the water from the stern, coming
up about ten feet from M. The latter was seen to
fall forward, face and head in the water, and

Astrid Horsley et Richard J. Horsley,
Lawrence A. Horsley, Michael A. Horsley,
tous mineurs et repr6sentis par leur
reprisentant ad litem Thomas Robertson
(Demandeurs) Appelants;

et

Kenneth W. MacLaren et le navire "Ogopogo",
et Richard J. Jones (Difendeurs) Intimis.

1971: les 5 et 6 mai; 1971: le 5 octobre.

Presents: Les Juges Judson, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

N6gligence-Invitg i bord d'un yatch de croisibre
tombe accidentellement par-dessus bord-Devoir
du propridtaire-exploitant de tenter d'effectuer le
sauvetage-Un autre invitg plonge i l'eau pour
tenter d'eflectuer le sauvetage-Mort des suites du
choc subi au contact de l'eau glacge-Nigligence du
propridtaire-exploitant au cours de sa tentative de
sauvetage-Responsabilitg pour la mort du second
passager.

M, qui 6tait un invit6 A bord d'un yatch de
croisibre dont K 6tait le propri6taire et I'exploitant,
est tomb6 accidentellement par-dessus bord. Au cours
des op6rations de sauvetage, H, un autre invit6, a
plong6 A 1'eau pour I'aider. Ses efforts se sont av6r6s
inutiles. Le sauveteur a 6t6 tir6 de l'eau par d'autres
personnes qui se trouvaient h bord; il a 6t6 impos-
sible de le ranimer et on a par la suite constat6 la
mort.

K a d'abord 6t6 averti de la chute de M lorsque
celui-ci ne se trouvait qu'h une longueur de bateau
et demie environ sur I'arribre. Au lieu de suivre la
m6thode de sauvetage recommand6e, soit de d6crire
un cercle et de se diriger droit devant vers la per-
sonne, il a mis les moteurs en marche arribre, apris
les avoir momentandment mis au point mort, et a
recul6 le bateau jusqu'd quatre ou cinq pieds du
corps, alors qu'il a stopp6 les moteurs. M, qui 6tait
dans l'eau depuis environ deux minutes, 6tait ap-
paremment 6vanoui et les tentatives de sauvetage
avec une perche pointue et un gilet de sauvetage
n'ont pas eu de succhs. Le bateau ayant d6riv6, K a
remis les moteurs en marche et a de nouveau recul6
vers M. Trois ou quatre minutes s'6taient 6coul6es
depuis que celui-ci 6tait tomb6 par-dessus bord.
C'est A ce moment-lA que H a plong6 a 1'arribre du
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another passenger, J, jumped in, one foot away, to
hold up his head but M disappeared beneath the
boat. J's husband grabbed the boat controls which
K yielded, swung the boat around bow on, and ap-
proached J on the starboard side where she was
pulled in. K then resumed control and went forward
towards H who was then also pulled in but in un-
conscious condition. Attempts at resuscitation failed.
Medical evidence established that H died from
shock sustained on contact with the icy water.

Two fatal accident actions were brought against
K for the benefit of the widows and dependants of
the two deceased. H's family succeeded at the trial
but their claim was dismissed on appeal, and they
then sought restoration by this Court of the favour-
able trial judgment. The other claim failed at trial
and was not pursued farther.

Held (Hall and Laskin JJ. dissenting): The
appeal should be dismissed.

Per Curiam: There was a duty on the part of the
respondent K in his capacity as a host and as the
owner and operator of the cabin cruiser to do the
best he could to effect the rescue of M.

Per Judson, Ritchie and Spence JJ.: There was no
suggestion that there was any negligence in the
rescue of H and for K to be held liable to the appel-
lants it was necessary that such liability stem from
a finding that the situation of peril brought about
by M falling into the water was thereafter, within
the next three or four minutes, so aggravated by the
negligence of K in attempting his rescue as to induce.
H to risk his life by diving in after him. Although the
procedure followed by K was not the most highly
recommended one, the evidence did not justify a
finding that any fault of his induced H to risk his
life by diving as he did. If K erred in backing in-
stead of turning the cruiser and proceeding "bow
on", the error was one of judgment and not negli-
gence, and in the circumstances ought to be excused.

Per Hall and Laskin JJ., dissenting: The view that
K had been merely guilty of an error of judgment
was not accepted. This was not a case where K had
failed to execute the required manoeuvre properly,
but rather one where he had not followed the

bateau, remontant h la surface h dix pieds de M
environ. On a vu ce dernier tomber par en avant,
le visage et la tate dans l'eau. J, une autre passagbre,
a saut6 dans l'eau, h un pied de lui, afin de soulever
sa tate, mais M est disparu sous le bateau. Le mari
de J s'est empar6 des commandes du bateau, que K
lui a c6d6es; il a fait virer le yatch et s'est dirig6
droit devant vers son 6pouse, I'approchant sur tri-
bord; elle fut tir6e de l'eau. K a alors repris les
commandes et a avanc6 vers H, qui a 6galement
6t6 tir6 de l'eau; il 6tait sans connaissance. On a
tent6 sans succhs de le ranimer. L'expertise m6dicale
a 6tabli que H 6tait mort des suites du choc subi
au contact de l'eau glacbe.

Deux actions ont 6t6 intent6es la suite de l'acci-
dent mortel contre K pour le compte de la veuve et
des personnes & charge de chacun des deux d6funts.
La demande de la famille de H a 6t6 accueillie en
premibre instance mais rejet6e en appel. La famille
demande maintenant h cette Cour de r6tablir le
jugement de premiere instance en sa faveur. L'autre
demande a 6t6 rejet6e en premibre instance et I'affaire
en est rest6e 1A.

Arrdt: L'appel doit 8tre rejet6, les Juges Hall et
Laskin 6tant dissidents.

La Cour: L'intim6 K, en sa qualit6 d'h6te, de
propri6taire et d'exploitant du yatch de croisibre,
avait le devoir de faire tout ce qui 6tait en son pou-
voir pour sauver M.

Les Juges Judson, Ritchie et Spence: On n'a pas
soutenu qu'il y avait eu n6gligence dans le sauvetage
de H; si K doit 8tre tenu responsable envers les
appelants, cette responsabilit6 doit d6couler d'une
conclusion que la situation p6rilleuse cr66e par la
chute de M a par la suite, dans les trois ou quatre
minutes qui ont suivi, 6t6 aggrav6e par la n6gligence
commise par K au cours de sa tentative de sauvetage,
h un point tel que H a 6t6 incit6 A risquer sa vie en
plongeant au secours de M. Bien que la m6thode
qu'a suivie K n'est pas celle que l'on recommande
le plus, la preuve ne nous permet pas de conclure
qu'une faute de K a amen6 H A risquer sa vie en
plongeant comme il l'a fait. Si K a commis une
erreur en reculant plut6t qu'en faisant virer le
bateau et en se dirigeant adroit devantD, c'est une
erreur de jugement et non pas de la n6gligence, et,
vu les circonstances, on doit excuser cette erreur.

Les Juges Hall et Laskin, dissidents: La con-
clusion que K 6tait simplement coupable d'une
erreur de jugement, ne peut pas 8tre accept6e. Il ne
s'agit pas d'un cas oii K n'a pas bien ex6cut6 la
manoeuvre requise, mais plut6t d'un cas oil il n'a pas
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method of rescue which, on the uncontradictory
evidence, was the proper one to employ in an
emergency, and there was no external reason for
his failure to do so. This breach of duty to M could
properly be regarded as prompting H to attempt a
rescue. He was not wanton or foolhardy and his
action was not unforeseeable. In the concern of the
occasion, and having regard to K's breach of duty,
H could not be charged with contributory negli-
gence in acting as he did.

[Vanva!kenburg v. Northern Navigation Co.
(1913), 30 O.L.R. 142, overruled; Videan v. British
Transport Commission, [1963] 2 Q.B. 650, referred
to.]

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from a
judgment of Lacourciere J. Appeal dismissed,
Hall and Laskin JJ. dissenting.

W. R. Maxwell and S. M. Malach, for the
plaintiffs, appellants.

B. L. Eastman and J. A. B. Macdonald, for
the defendants, respondents.

The judgment of Judson, Ritchie and Spence
JJ. was delivered by

RITCHIE J.-I have had the opportunity of
reading the reasons for judgment of my brother
Laskin and I agree with him that the case of
Vanvalkenburg v. Northern Navigation Co. 2

should no longer be considered as good law and
that a duty rested upon the respondent MacLaren
in his capacity as a host and as the owner and
operator of the Ogopogo, to do the best he could
to effect the rescue of one of his guests who had
accidentally fallen overboard.

The learned trial judge recognized the existence
of such a duty, but Mr. Justice Schroeder made
no finding in this regard since he found that the
duty owed by MacLaren in the present case was
born of his having already embarked on the rescue
of Matthews and being therefore bound to carry
it through without negligence. I agree with the
learned trial judge and Laskin J. that the duty

I [1970] 2 O.R. 487, 11 D.L.R. (3d) 277.
2 (1913), 30 O.L.R. 142, 19 D.L.R. 649.

suivi la m6thode de sauvetage qu'il convient d'em-
ployer, comme l'a 6tabli la preuve demeurbe incon-
test6e, en cas d'urgence. Il n'existe aucune raison
apparente pour laquelle il ne l'a pas fait. Il est i
juste titre possible de consid6rer que le manquement
A l'obligation envers M a amen6 H A tenter d'effec-
tuer le sauvetage. H n'a pas 6t6 t6mbraire et irr6-
flichi, et son geste n'6tait pas impr6visible. Vu la
gravit6 de la situation et eu 6gard au fait que K a
manqu6 h son devoir, on ne peut accuser H de
n6gligence commune du fait qu'il a plong6 comme
il l'a fait.

[Arrt mis de c6t6: Vanvalkenburg v. Northern
Navigation Co. (1913), 30 O.L.R. 142. Arrt cit6:
Videan v. British Transport Commission, [1963] 2
Q.B. 650.]

APPEL d'un jugement de la Cour d'appel de
l'Ontario', infirmant un jugement du Juge La-
courcibre. Appel rejet6, les Juges Hall et Laskin
6tant dissidents.

W. R. Maxwell et S. M. Malach, pour les
demandeurs, appelants.

B. L. Eastman et J. A. B. Macdonald, pour
les d6fendeurs, intimds.

Le jugement des Juges Judson, Ritchie et
Spence a 6t6 rendu par

LE JUGE RITCHIE-J'ai eu l'occasion de lire
les motifs de mon collbgue le Juge Laskin; com-
me lui, je crois que l'arrt Vanvalkenburg v.
Northern Navigation Co.' ne devrait plus 6tre
consid6r6 comme faisant 6tat du droit, et que
l'intim6 MacLaren, en sa qualit6 d'h6te, de pro-
pridtaire et d'exploitant (utilisateur) du Ogopogo,
avait le devoir de faire tout ce qui 6tait en son
pouvoir pour sauver l'un de ses invitds acciden-
tellement tomb6 par-dessus bord.

Le savant juge de premibre instance a reconnu
l'existence de ce devoir, mais M. le Juge Schroe-
der n'a tir6 aucune conclusion A ce sujet puisqu'il
a conclu que l'obligation de MacLaren en I'espbce
d6coulait du fait que celui-ci avait d6ji entrepris
de sauver Matthews et 6tait donc tenu de le faire
sans commettre de ndgligence. Je partage l'avis
du savant juge de premibre instance et du Juge

1[1970] 2 O.R. 487, 11 D.L.R. (3d) 277.
2 (1913), 30 O.L.R. 142, 19 D.L.R. 649.
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was a pre-existing one arising out of Matthews'
position as a guest and passenger.

Whatever the origins of this duty may be, the
finding of the learned trial judge that no breach
of such duty either caused or contributed to the
death of Matthews has not been questioned.

The duty, if any, owing to the late Mr. Horsley
stands on an entirely different footing. If, upon
Matthews falling overboard, Horsley had imme-
diately dived to his rescue and lost his life, as
he ultimately did upon contact with the icy water,
then I can see no conceivable basis on which
the respondent could have been held responsible
for his death.

There is, however, no suggestion that there was
any negligence in the rescue of Horsley and if the
respondent is to be held liable to the appellants,
such liability must in my view stem from a finding
that the situation of peril brought about by Mat-
thews falling into the water was thereafter, within
the next three or four minutes, so aggravated by
the negligence of MacLaren in attempting his res-
cue as to induce Horsley to risk his life by diving
in after him.

I think that the best description of the cir-
cumstances giving rise to the liability to a second
rescuer such as Horsley is contained in the rea-
sons for judgment oLord Denning in Videan
v. British Transport Commission3 , where he said,
at p. 669:
It seems to me that, if a person by his fault creates
a situation of peril, he must answer for it to any
person who attempts to rescue the person who is
in danger. He owes a duty to such a person above
all others. The rescuer may act instinctively out of
humanity or deliberately out of courage. But
whichever it is, so long as it is not wanton inter-
ference, if the rescuer is killed or injured in the at-
tempt, he can recover damages from the one whose
fault has been the cause of it.

The italics are my own.

In the present case a situation of peril was
created when Matthews fell overboard, but it was

8 [1963] 2 Q.B. 650.

Laskin que c'6tait l une obligation pr6existante
d6coulant du fait que Matthews 6tait invit6 et
passager.

Quel que soit le fondement de ce devoir, la
conclusion du savant juge de premiere instance
qu'aucun manquement & un tel devoir n'avait
caus6 la mort de Matthews ni n'y avait contribu6
n'a pas 6t6 contest6e.

Le devoir, s'il en est, qui existait envers feu
M. Horsley, repose sur une base entibrement dif-
f6rente. Si, lorsque Matthews est tomb6 par-des-
sus bord, Horsley avait imm6diatement plong6
pour le sauver et avait perdu la vie, ce qui est
finalement arriv6 lorsqu'il s'est trouv6 dans l'eau
glac6e, je ne pourrais concevoir aucun fondement
qui etlt permis de d6clarer l'intim6 responsable
de sa mort.

Toutefois, on n'a pas soutenu qu'il y avait eu
n6gligence dans le sauvetage de Horsley; A mon
avis, si l'intim6 doit 6tre tenu responsable envers
les appelants, cette responsabilit6 doit d6couler
d'une conclusion que la situation p6rilleuse cr6e
par la chute de Matthews a par la suite, dans les
trois ou quatre minutes qui ont suivi, 6t6 aggra-
v6e par la n6gligence commise par MacLaren au
cours de sa tentative de sauvetage, h un point
tel que Horsley a 6t6 incit6 A risquer sa vie en
plongeant au secours de Matthews.

Je crois que la meilleure description des cir-
constances qui entrainent une responsabilit6 en-
vers un second sauveteur tel que Horsley se
trouve dans les motifs de Lord Denning dans
l'affaire Videan v. British Transport Commis-
sion2 ; il a dit, p. 669:
[TRADUCTION] Il me semble que si, par sa faute,
une personne cr6e une situation p6rilleuse, elle doit
en r6pondre A quiconque tente de sauver la per-
sonne en danger. Elle a un devoir envers lui plus
qu'envers tout autre. Le sauveteur peut agir ins-
tinctivement, par esprit d'humanit6, ou de fagon,
d6lib6r6e, par courage. Mais, de toute fagon pour
autant que son intervention n'est pas t6m6raire,
si le sauveteur est tu6 ou bless6 au cours de la
tentative, il peut obtenir des dommages-int6rits de
la personne dont la faute en a 9t6 la cause.
J'ai mis des mots en italique.

En l'espice, une situation p6rilleuse a t6 cr66e
lorsque Matthews est tomb6 par-dessus bord,

* [1963] 2 Q.B. 650.
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not created by any fault on the part of MacLaren,
and before MacLaren can be found to have been
in any way responsible for Horsley's death, it
must be found that there was such negligence in
his method of rescue as to place Matthews in an
apparent position of increased danger subsequent
to and distinct from the danger to which he had
been initially exposed by his accidental fall. In
other words, any duty owing to Horsley must
stem from the fact that a new situation of peril
was created by MacLaren's negligence which
induced Horsley to act as he did.

In assessing MacLaren's conduct in attempting
to rescue Matthews, I think it should be recog-
nized that he was not under a duty to do more
than take all reasonable steps which would have
been likely to effect the rescue of a man who
was alive and could take some action to assist
himself. While there is no express finding that
Matthews died upon contact with the icy water
because his body was never found, there is never-
theless unanimous agreement amongst all those
who saw him that he was from the moment he
entered the water, inert and rigid with his torso
out of the water, his arms outstretched and his
eyes staring, and the learned trial judge reached
the conclusion on the balance of probabilities that
it had not been shown that his life could have
been saved. The added difficulties in rescuing an
inert body from the water as opposed to the body
of a man who was alive and could assist himself
do not need to be stressed, but as will hereafter
appear, the difficulties entailed in retrieving a
dead body undoubtedly increase the time involved
in effecting its rescue.

When the respondent's boat, the Ogopogo, left
the dock at the Port Credit Yacht Club at about
6:30 p.m. on May 7, 1966, the only three passen-
gers on deck were the late Mr. Matthews, who had
been casting off the bow line and was seated on
the port side of the foredeck, Richard Jones who
was in the pilot's cockpit, and the respondent
MacLaren who was at the helm. The weather was
cool and a northwest wind was creating a light
chop on Lake Ontario. As the boat proceeded
away from the dock and after it had travelled

mais non pas par quelque faute qu'aurait com-
mise MacLaren. Avant de pouvoir d6clarer Mac-
Laren responsable de quelque fagon que ce soit
en ce qui concerne la mort de Horsley, il faut
d6cider si en proc6dant suivant la m6thode qu'il
a choisie pour effectuer le sauvetage, MacLaren
a fait preuve d'une n6gligence telle que Matthews
a 6t6 plac6 dans une situation apparente de dan-
ger accru, post6rieure h la situation dangereuse
dans laquelle il s'6tait trouv6 en tombant acci-
dentellement et distincte de celle-ci. En d'autres
termes, toute obligation envers Horsley doit d6-
couler du fait que la n6gligence de MacLaren a
entrain6 une nouvelle situation pbrilleuse qui a
amen6 Horsley A agir comme il l'a fait.

En appriciant la conduite de MacLaren lors-
qu'il a tent6 de sauver Matthews, je crois qu'il
faut reconnaitre qu'il n'6tait aucunement tenu
de faire plus que de prendre toutes les mesures
raisonnables susceptibles de sauver un homme
en vie et capable de faire quelque chose pour
s'aider. Il n'existe aucune conclusion expresse
que Matthews est mort au contact de l'eau gla-
c6e, parce que son corps n'a jamais 6t6 retrouv6,
mais n6anmoins tous ceux qui 1'ont vu s'enten-
dent pour dire que, ds qu'il fut dans l'eau, il a
6t6 inerte et rigide, le torse sorti de l'eau, les
bras 6cartis et les yeux fixes; le savant juge de
premitre instance en est venu h la conclusion
que, selon la balance des probabilitis, il n'avait
pas 6t6 d6montr6 qu'on aurait pu lui sauver la
vie. Les difficult6s additionnelles qui se pr6sen-
tent lorsqu'on tente de tirer de l'eau un corps
inerte et non un homme vivant pouvant s'aider
n'ont pas A 8tre souligndes, mais comme nous le
verrons plus loin, les difficultis que comporte le
rep~chage d'un cadavre prolongent certainement
la dur6e du sauvetage.

Lorsque le bateau de 1'intim6, le Ogopogo, a
quitt6 le quai du Port Credit Yacht Club vers
6 h 30 de l'aprbs-midi le 7 mai 1966, il y avait
trois passagers sur le pont: le d6funt, M.
Matthews, qui avait largu6 1'amarre de bout et
6tait assis sur le pont avant, c6t6 bAbord, Richard
Jones qui se trouvait dans le cockpit de pilotage,
et l'intim6 MacLaren qui 6tait A la barre. Le temps
6tait frais; un vent nord-ouest rendait le lac
Ontario 16gbrement clapoteux. Comme le bateau
s'6loignait du quai, et aprbs qu'il eut parcouru
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about a mile into the broader waters of the lake,
the wind increased and Matthews got up from his
position in the bow and started to walk along the
cat-walk on the port side of the vessel. As he
did so he was holding onto a rail on the port
side of the cabin top and in so doing he toppled
over into the water. The clearest description of
Matthews' fall is in my opinion that which was
given by Jones who was called as a witness by
the plaintiff and whose evidence appears to me
to constitute the fullest account of the whole in-
cident. Upon seeing the fall, Jones at once raised
the cry: "Roly is overboard" and in describing
the events which immediately followed he said:

Q. Yes. And where was his body when you next
observed it?

A. It was on the starboard side possibly ten feet
behind the stern, and-

Q.
A.

Yes?
-he seemed to be, you know, feet down, or
at least he seemed to be up in the water.

Q. And what if anything did MacLaren do with
your words, 'Roly is overboard', or words to
that effect; what did the boat do?

A. Well, I didn't of course watch MacLaren, I
was watching Mr. Matthews in the water. But
MacLaren did put it into reverse. Now by
that time Mr. Matthews would have been
considerably further astern than when I first
saw him.

Q. How far astern?
A. Well, I would say fifty feet.
Q. Did Mr. MacLaren stop the engines at any

time?
A. Turn the key off?

Q. Yes?
A. No, no, he certainly didn't do it then.

Q. No, I'm speaking to this particular point?
A. No....
Q. At that particular point in location, did Mr.

MacLaren turn the Ogopogo in any way,
either to left or right, port or starboard?

A. Not to any appreciable degree that I noticed.
He didn't like, try to turn around or anything.

environ un mille sur le lac, au large, le vent s'est
61ev6. Matthews, qui se trouvait A l'avant, s'est
lev6 et s'est mis A marcher le long du passavant,
c6t6 bAbord. Ce faisant, il se tenait A une main
courante, c6t6 bAbord, au haut de la cabine, et
c'est alors qu'il est tomb6 A la renverse dans l'eau.
A mon avis, la description la plus claire de la
chute de Matthews a 6t6 donn6e par Jones, qui
a 6 appel6 A t6moigner par le demandeur et
dont le t6moignage me semble constituer la nar-
ration la plus d6taille de tout l'incident. En le
voyant tomber, Jones a tout de suite cri6: [TRA-

DUCTION] <<Roly est h la mer>. Relatant les 6v6-
nements qui ont suivi imm6diatement, il a dit:

[TRADUCTION] Q. Oui. Oi 6tait son corps lors-
que vous l'avez observ6 par la suite?

R. C6t6 tribord, peut-6tre A dix pieds derribre le
bateau, et ...

Q. Oui?
R. -il semblait 8tre, comment dire, les pieds en

bas, ou du moins il semblait se tenir A la
verticale dans l'eau.

Q. Qu'a fait MacLaren, si toutefois il a fait quel-
que chose, lorsque vous avez cri6: cRoly est
A la mers ou quelque chose du genre; qu'est-ce
qui est arriv6 au bateau?

R. tvidemment, je n'ai pas surveill6 MacLaren,
je surveillais M. Matthews dans l'eau. Mais
MacLaren a fait marche arribre. Dans cet in-
tervalle, M. Matthews s'6tait consid6rablement
bloign6 sur l'arribre, beaucoup plus que lorsque
je l'ai d'abord apergu.

Q. A quelle distance sur l'arribre?
R. Je dirai A cinquante pieds.

Q.

R.

Q.
R.

Q.
R.

M. MacLaren a-t-il arrit6 les
moment donn?
En tournant la cl?

moteurs a un

Oui.
Non, non, il ne l'a strement pas fait, L ce
moment-lA.

Non, je veux dire A ce point pr6cis.
Non ...

Q. A ce point pr6cis, en parlant du lieu, M. Mac-
Laren a-t-il fait virer le Ogopogo de quelque
fagon que ce soit, A droite ou A gauche, A
bibord ou A tribord?

R. Du moins pas de fagon assez prononc6e pour
que je m'en apergoive. Il n'a pas, pour ainsi
dire, essay6 de tourner ou de faire quelque
chose du genre.
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Q.
A.

Yes. What did he do?
Well, he reversed his motors and backed up
on Mr. Matthews.

Q. Yes. And could you describe how the boat
approached Matthews in the water?

A. Well, MacLaren was backing and reversing it
on the two engines, which would be the nor-
mal-it was a twin engine boat.

Q. Yes?
A. And he would be backing up on him, and he

would be swerving the boat one way and
another, I don't-it would be quite choppy to
take it straight as a die. And I threw a life-
ring to Mr. Matthews just as soon as I could.

On cross-examination Mr. Jones continued:

Q. And you said that you threw a life-ring at
him, is that correct?

A. I threw the life-ring when we were about, oh,
maybe thirty feet away from him, which
landed in front. I think I couldn't throw it far
enough.

Q. Had the boat stopped at that time?
A. No, no, no, but my-
Q.
A.

Q.
A.
Q.
A.

Q.
A.

Was Mr. MacLaren backing it up?
He was backing it up, and then when we got
much closer, I threw one of the life-jackets
and it was right in front of him.
Right in front of him?
Yes, under his nose almost.
Was it touching him?
Oh no, I didn't aim to hit him, I just wanted
to put it close and very definitely it landed
right in front of his face, right in front of his
body.
Well, how many inches or feet?
Well no more than six inches or a foot.

Q. Six inches or a foot away?
A. Yes.
Q. And is it your opinion that it was within his

reach?
A. Yes, most assuredly, yes.
Q. And he didn't grab it?
A. No.

When Jones cried out "Roly is overboard"
those in the cabin were immediately alerted. Mr.
Marck, who was one of the guests, rushed to
the stern and picked up a pike pole, Mrs. Mac-
Laren started to pass up the life-jackets and

Q. Oui. Qu'a-t-il fait?
R. Bien, il a mis les moteurs en marche arribre et

a reculd vers M. Matthews.
Q. Oui. Et pourriez-vous d6crire comment le

bateau s'est approch6 de Matthews dans l'eau?
R. Bien, MacLaren reculait et mettait les deux

moteurs en marche arridre, ce qui 6tait normal
. .. c'6tait un bateau bimoteur.

Q. Oui?
R. Et il reculait dans sa direction; il faisait faire

au bateau des embard6es d'un c6t6 et de
I'autre, je ne-les eaux 6taient passablement
agit6es pour le conduire droit comme une
fl&che. J'ai jet6 une bou6e de sauvetage & M.
Matthews, dis que j'ai pu.

Lors du contre-interrogatoire, M. Jones a ajout6:

[TRADUCTION] Q. Vous avez dit que vous lui
aviez jet6 une bou6e de sauvetage, n'est-ce
pas?

R. J'ai jet6 la bou6e de sauvetage lorsque nous
6tions h environ, oh, peut-tre A trente pieds
de lui; elle a 6t6 projete devant lui. Je crois
que je n'ai pas pu la lancer assez loin.

Q. Le bateau 6tait-il arrt6 h ce moment-la?
R. Non, non, non mais mon ...
Q. M. MacLaren le faisait-il reculer?
R. I le faisait reculer, puis lorsque nous sommes

parvenus beaucoup plus prbs, j'ai jet6 l'un des
gilets de sauvetage, il 6tait juste devant lui.

Q.
R.
Q.
R.

Juste devant lui?
Oui, presque sous son nez.
Le touchait-il?
Oh non, je ne voulais pas le frapper, je you-
lais juste lancer le gilet prbs de lui; A coup
sfir, il est tomb6 juste en face de son visage,
juste devant son corps.

Q. A combien de pouces ou de pieds?
R. A pas plus de six pouces ou un pied.
Q.
R.
Q.

A six pouces ou un pied?
Oui.
Et vous croyez qu'il 6tait A sa portbe?

R. Oui, c'est bien sfir, oui.
Q. Et il ne l'a pas saisi?
R. Non.

Lorsque Jones a cri6: <Roly est la mer>, les
personnes qui se trouvaient dans la cabine ont
tout de suite 6t6 averties. M. Marck, l'un des in-
vit6s, s'est pr6cipit6 h l'arribre et a ramass6 une
perche pointue; Mme MacLaren s'est mise A dis-
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Horsley and Mrs. Jones came up and were stand-
ing by in the cockpit.

Reconstructing the events from the evidence
of those who were actually at the scene, it ap-
pears to me that MacLaren was first alerted to
Matthews' fall when the body was only about a
boat-length and a half behind him. He put the
engines momentarily in neutral and as soon as
he saw the body he reversed, almost immediately
after which Jones threw a life-ring within ten
feet of the man in the water. As the boat got
closer to the body, the side of the transom astern
obscured MacLaren's view and when he was with-
in four or five feet of the body he says that he
turned the engines off, although Jones' evidence
is that he shifted to neutral. In any event, this
action was obviously taken to obviate the pos-
sibility of the propellers contacting the body and
the effect was that the boat at first drifted closer
to Matthews and was then carried away by the
wind to a distance which is estimated at ten feet.
Just before the gust of wind carried the boat to
port, Marck had the pike pole within Matthews'
reach if he had been able to grab it.

This latter incident is described by MacLaren
where he says:

Q. When you shut the engines off, did you con-
sider the weather at that time?

A. No, I thought I had enough way on that I
would drift on to him.

Q. How far did you-you drifted away?

A. We drifted up somewhat until she ran out of
way, and Don almost got a hook. on him.

Q.
A.

Yes?
Had Roly been able to help himself, he cer-
tainly-he could have grabbed it, it was so
close to him.

Q. Yes?
A. Then the boat pivoted.

Having considered the evidence of Jones, Mac-
Laren, Marck and Mrs. Jones, I am satisfied that
Matthews' body had been in the water for a little
less than two minutes when Marck first had the

tribuer les gilets de sauvetage et Horsley et Mme
Jones sont mont6s et se sont post6s dans le
cockpit.

Si je reconstitue les 6v6nements d'apris le t6-
moignage de ceux qui se trouvaient 14, il me
parait que MacLaren a d'abord 6t6 averti de la
chute de Matthews lorsque celui-ci ne se trouvait
qu'h environ une longueur de bateau et demie sur
l'arridre. II a momentan6ment mis les moteurs au
point mort; dis qu'il a vu le corps, il les a mis
en marche arribre, aprbs quoi Jones a lanc6, pres-
que immidiatement, une bou6e de sauvetage h
moins de dix pieds de 1'homme qui se trouvait
dans l'eau. A mesure que le bateau se rapprochait
du corps, le c6t6 du tableau arribre masquait la
vue A MacLaren; lorsqu'il s'est trouv6 A quatre
ou cinq pieds du corps, il a stopp6 les moteurs,
dit-il, bien que, selon Jones, il les ait plut6t mis
au point mort. De toute fagon, il a sfirement fait
cela en vue d'6viter que les h6lices ne viennent
en contact avec le corps, mais cela a tout d'abord
fait d6river le bateau encore plus pris de
Matthews, et le bateau a par la suite 6t6 en-
train6 par le vent & une distance estim6e h dix
pieds. Juste avant que le coup de vent ne pousse
le bateau h babord, Marck avait tendu la perche
pointue h port6e de la main de Matthews si
celui-ci avait pu la saisir.

Ce dernier incident est d6crit par MacLaren
dans les termes suivants:

[TRADUCTION] Q. Lorsque vous avez stopp6 les
moteurs avez-vous tenu compte du temps?

R. Non, je croyais avoir assez d'erre pour d6river
vers lui.

Q. A quelle distance vous 6tes-vous ... vous avez
d6riv4?

R. Nous avons d6riv6 quelque jeu jusqu'h ce que
le bateau n'ait plus d'erre; Don a presque
r6ussi A le toucher de la perche.

Q. Oui?
R. Si Roly avait pu s'aider, il aurait sfirement-il

aurait pu la saisir, elle 6tait si prbs de lui.

Q. Oui?
R. Puis le bateau a pivot6.

Aprbs avoir examin6 les t6moignages de Jones,
de MacLaren, de Marck et de Mme Jones, je suis
convaincu que Matthews 6tait dans l'eau depuis
un peu moins de deux minutes lorsque Marck a,
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pike pole within his grasp and a life-jacket
thrown by Jones was within six inches of him.
After the boat started to drift away, the subse-
quent efforts to rescue Matthews by reversing
engines and coming stern on towards him had
been in progress for another minute or two and
the boat was within two or three feet when Hors-
ley dove in surfacing about ten feet beyond the
body. Horsley's dive was followed almost imme-
diately by that of Mrs. Jones, but as she hit the
water the body of Matthews disappeared. The
medical evidence established that Horsley, after
his body had been recovered had no sign of
water in his lungs, and that he did not die by
drowning but rather from shock sustained on
contact with the icy water. Mrs. Jones was res-
cued after her husband had taken the helm and
brought the boat bow on towards her.

The finding of the learned trial judge that Mac-
Laren was negligent in the rescue of Matthews
is really twofold. On the one hand he finds that
there was a failure to comply with the "man
overboard" rescue procedure recommended by
two experts called for the plaintiff, and on the
other hand he concludes that MacLaren "was
unable to exercise proper judgment in the emer-
gency created because of his excessive consump-
tion of alcohol." In the course of his reasons for
judgment in the Court of Appeal, Mr. Justice
Schroeder expressly found that there was nothing
in the evidence to support the view that Mac-
Laren was incapable of proper management and
control owing to the consumption of liquor, the
question was not seriously argued in this Court,
and like my brother Laskin, I do not think there
is any ground for saying that intoxicants had
anything to do with the fatal occurrences. Mr.
Justice Lacourciere's finding as to failure to follow
the procedure recommended by experts was
phrased as follows4 :

I can only conclude that the defendant's adoption
of the wrong procedure in the circumstances was
negligent, being a failure to exercise the reasonable

' [1969] 2 0.R. 137 at p. 145, 4 D.L.R. (3d) 557.

pour la premibre fois, r6ussi h mettre la perche
pointue a port6e de sa main et qu'un gilet de
sauvetage lanc6 par Jones s'est trouv6 & moins de
six pouces de lui. Apris que le bateau a com-
menc6 A d6river, une ou deux minutes de plus fu-
rent consacr6es & de nouvelles tentatives de sauver
Matthews en mettant les moteurs en marche
arribre et en s'approchant de lui droit derribre
et, lorsque le bateau s'est trouv6 h moins de deux
ou trois pieds, Horsley a plong6, remontant la
surface h quelque dix pieds pass6 le corps. Pres-
que imm6diatement aprbs, c'est Mme Jones qui
s'est jet6e a l'eau, mais au moment oii elle touchait
1'eau, Matthews a disparu. L'expertise m6dicale
a 6tabli que le corps de Horsley, lorsqu'il a 6t6
repich6, n'avait aucune trace d'eau dans les pou-
mons et que Horsley ne s'6tait pas noy6 mais 6tait
plut6t mort des suites du choc subi au contact de
l'eau glac6e. On a sauv6 Mme Jones aprbs que son
mari eut pris la barre et amen6 le bateau droit
sur elle.

La conclusion du savant juge de premiere in-
stance que MacLaren a 6t6 n6gligent en effec-
tuant le sauvetage de Matthews est double en
r6alit6. D'une part, le juge conclut que MacLaren
a omis de se conformer A la m6thode de sauvetage
pr6nde par deux experts appel6s par le de-
mandeur, lorsqu'un homme est <h la mer>,
d'autre part, il conclut que MacLaren: [TRADUC-

TION] «n'a pas pu faire preuve de jugement dans
cette situation d'urgence parce qu'il avait con-
somm6 trop d'alcools. Dans les motifs qu'il a
rendus en Cour d'appel, M. le Juge Schroeder
a express6ment conclu que rien dans la preuve
ne permet de dire que MacLaren ne pouvait, A
cause de la consommation d'alcool, exercer la
surveillance et le contr6le requis. En cette Cour,
cette question n'a pas vraiment fait l'objet de dis-
cussions et comme mon collbgue le Juge Laskin,
je ne crois pas qu'il y ait de motif d'affirmer que
l'alcool a 6t6 reli6 aux 6v6nements fatals qui
sont survenus. La conclusion de M. le Juge
Lacourcibre sur le d6faut de suivre la m6thode
recommand6e par les experts est exprim6e en ces
termes4 :
[TRADUCTION] Je puis uniquement conclure qu'en
adoptant la mauvaise m6thode dans ces circon-
stances, le d6fendeur s'est montr6 n6gligent, car

' [1969] 2 O.R. 137, p. 145, 4 D.L.R. (3d) 557.
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care that the ordinary, prudent, reasonable opera-
tor would have shown in effecting the "man over-
board" rescue. The defendant in his evidence ad-
mitted that he made what he described as an error
of judgment and did not attempt to justify the rescue
procedure adopted.

The procedure recommended by the experts
in such circumstances was to bring the boat bow
on towards the body and the witness Mumford,
who had written a "boating course" for the Ca-
nadian Boating Federation and had considerable
experience in small boats, testified that "it would
take about two minutes to turn the boat around
and come back on him and have him alongside,
and possibly another twenty-five, thirty seconds
to get him on the boat." The other expert,
Livingstone, took the view that by using the
bow-on procedure it would take a maximum of
two minutes to effect the rescue. Neither of these
experts was present at the time of the accident
nor, as far as the record speaks, had either of
them been at the helm of a twin-engine motor-
cruiser when a cry was raised that a man was
overboard, and it was seen that his body was
only a boat-length and a half astern. In fact it
does not appear from the record that either ex-
pert had ever had the experience of being faced
with the sudden responsibility to which this cir-
cumstance gave rise, and although they no doubt
gave an accurate account of the most highly
recommended method of effecting a rescue, their
evidence appears to me to be unrelated to the
critical position in which MacLaren found him-
self. In this regard I am in complete agreement
with the finding of Mr. Justice Schroeder where
he says5 :

In my respectful opinion the evidence of the two
experts spells out a standard of text-book perfection
given at a time when all the evidence had been
sifted and all the facts ascertained in the calm and
deliberate atmosphere of a judicial investigation. It
is ever so easy to be wise after the event and to state
ex post facto that the conduct of the appellant, who
had to rely upon the co-operation of the other pas-
sengers in effecting the rescue of Matthews, fell

c'6tait l une omission d'agir avec la diligence rai-
sonnable dont aurait fait preuve le navigateur or-
dinaire, prudent et raisonnable en effectuant le
sauvetage ed'un homme A la mers. Dans son t6-
moignage, le d6fendeur a admis qu'il a fait ce qu'il
a appel6 une erreur de jugement; il n'a pas tent6 de
justifier la m6thode de sauvetage qu'il a adopt6e.

La m6thode recommand6e par les experts en
pareilles circonstances consiste a se diriger droit
devant vers la personne; le t6moin Mumford, qui
a r6dig6 un emanuel sur la navigation de plai-
sance>>, pour la Canadian Boating Federation et
qui a beaucoup d'expdrience en ce qui concerne
les petites embarcations, a timoign6 que [TRADUC-
TION] <il faudrait environ deux minutes pour faire
virer le bateau et pour retourner en direction de
la personne de faron que celle-ci se trouve a c6t6
du bateau, et peut-8tre vingt-cinq, ou trente,
secondes de plus pour la hisser A bords. L'autre
expert, Livingstone, est d'avis qu'en utilisant la
m6thode qui consiste h se diriger droit devant, il
faudrait tout au plus deux minutes pour effectuer
le sauvetage. Aucun de ces t6moins n'6tait
pr6sent au moment de 1'accident; pour autant
que le dossier le montre, aucun des deux ne s'6tait
d6ji trouv6 h la barre d'un yacht de plaisance
bimoteur sur lequel on avait cri6 qu'un homme
6tait tomb6 par-dessus bord, et constat6 qu'il ne
se trouvait qu'd une longueur de bateau et demie
sur l'arribre. De fait, le dossier ne montre pas que
l'un de ces t6moins ait d6jh eu A faire face A la
responsabilit6 soudaine qu'il faut assumer en
pareilles circonstances. Sans doute donnent-ils
un expos6 exact de la m6thode la plus recom-
mand6e pour effectuer un sauvetage, mais leur
t6moignage me semble n'avoir aucun rapport avec
la situation critique dans laquelle MacLaren s'est
trouv6. A cet 6gard, je souscris entibrement A la
conclusion du Juge Schroeder5 :

[TRADUCTION] A mon humble avis, dans leur
t6moignage, les deux experts 6noncent une norme
th~orique de perfection 6tablie a un moment oil
toute la preuve a 6t6 6tudi6e h fond et oi tous les
faits ont 6t6 6tablis dans l'atmosphbre calme et
I'ordre d'une enqu~te judiciaire. Il est toujours facile
d'8tre sage aprbs coup et d'affirmer ex post facto
qu'en se conduisant ainsi, I'appelant, qui d'ailleurs
devait se fier A la coop6ration des autres passagers

5[1970] 2 O.R. 487 at p. 494, 11 D.L.R. (3d) 277.
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short of the standard of reasonableness. He is surely
entitled to be judged in the light of the situation as
it appeared to him at the time and in the context of
immediate and pressing emergency, even if a duty
of using reasonable care in effecting the rescue of
Matthews was properly cast upon him. The learned
trial Judge excused the conduct of Horsley in the
light of the emergency but failed to apply the same
test to the appellant whose problems and responsi-
bilities were much greater and more complex. The
excitement created by the cry "Roly's overboard",
the fact that the appellant had to act immediately,
the confusion attendant upon the suddenness of the
tragic occurrence, the lack of time and opportunity
for mature consideration, all these circumstances
must be taken into account in approaching a deter-
mination of whether the appellant was guilty of
negligence in backing the vessel towards Matthews
instead of proceeding towards him "bow on", assum-
ing that the standard contended for is applicable.

It is true that on cross-examination Mr. Mac-
Laren agreed that the first recommended method
of rescue is to come around in a circle and put
the man on your lee, but he also says that it is
possible to come stern on towards the body with
a twin-screw boat and that he had practised this
method and thought it would be the best under
the circumstances which faced him.

He says quite frankly: ". . . I felt the quickest
way out of it-I had my eye on him-I felt the
quickest way was straight back. This could have
been an error in judgment, I don't know. But I
thought this was the best way."

I am also in agreement with Mr. Justice
Schroeder's comments on the procedure followed
by MacLaren when he says, at p. 495:

Of even greater significance is the question as to
whether it has been proven that the manoeuvre
undertaken by MacLaren actually prolonged the
time within which the point was reached where a
successful attempt could have been made. The
manoeuvre recommended by the experts would have
taken two minutes or more, whereas the approxi-
mate time from the moment that Matthews fell over-

pour effectuer le sauvetage de Matthews, ne s'est pas
conform6 a la norme de la diligence raisonnable. II
a stirement le droit d'8tre jug6 dans le contexte de
la situation telle qu'elle lui est apparue A ce
moment-lh et dans le contexte d'un 6tat d'urgence
imm6diate et pressante, m8me s'il s'est trouv6 h juste
titre oblig6 d'exercer une diligence raisonnable en
effectuant le sauvetage de Matthews. Le savant juge
de premiere instance a excus6 la conduite de Horsley
6tant donn6 l'urgence de la situation mais il n'a pas
appliqu6 le mime critbre A l'appelant, dont les
probl&mes et les responsabilit6s 6taient beaucoup
plus graves et beaucoup plus complexes. L'excitation
cr6e par le cri: aRoly est A la merD le fait que
l'appelant devait agir sur-le-champ, la confusion due
au caractbre soudain de l'6v6nement tragique, le fait
que l'on n'a pas eu le temps ni l'occasion de r6-
fl6chir h fond, tout cela doit entrer en ligne de
compte lorsqu'on veut d6terminer si l'appelant s'est
rendu coupable de n6gligence pour avoir fait reculer
le bateau en direction de Matthews au lieu, h sup-
poser que la norme invoquie s'applique, de le di-
riger <droit devant> sur lui.

Il est vrai que lors du contre-interrogatoire,
M. MacLaren a admis que la principale m6thode
de sauvetage recommand6e consiste i d6crire un
cercle de fagon que la personne se trouve du c6t6
qui est sous le vent, mais il a 6galement dit qu'il
est possible de se diriger droit derriere vers la
personne, s'il s'agit d'un yacht A h6lices jumelles,
qu'il avait d6ji employ6 cette m6thode et qu'il
croyait que c'6tait la meilleure m6thode A suivre
dans les circonstances auxquelles il avait A faire
face.

II dit tris franchement: [TRADUCTION] < ...

J'ai cru que la fagon la plus rapide de s'en tirer
-Je gardais les yeux sur lui-J'ai cru que la
fagon la plus rapide consistait h reculer. C'6tait
peut-8tre une erreur de jugement, je l'ignore.
Mais j'ai cru que c'6tait la meilleure fagon>>.

Je souscris 6galement aux commentaires sui-
vants du Juge Schroeder en ce qui concerne la
m6thode qu'a suivie MacLaren, p. 495:

[TRADUCTION] Il importe encore plus de se de-
mander s'il a 6t6 prouv6 que la manceuvre qu'a
effectu6e MacLaren a r6ellement demand6 plus de
temps pour rejoindre l'endroit d'oa une tentative de
sauvetage pouvait r6ussir. La manoeuvre recom-
mandbe par les experts aurait pris deux minutes ou
plus, alors qu'entre le moment o4 Matthews est
tomb6 par-dessus bord et celui oil il est disparu sous
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board until his body disappeared beneath the boat
was three or four minutes. Whatever may be said in
criticism of MacLaren's conduct, his efforts at rescue
cannot be said to have worsened Matthews' condi-
tion. Moreover, when the boat was first reversed
and brought to a stop, a lifejacket was thrown to
Matthews who could have grasped it had he not then
lost consciousness.

As I have indicated, the evidence discloses
that the boat was first brought to a stop in a
maximum of two minutes after the body was
sighted and at that time there was not only a
life-jacket but a pike pole within Matthews'
grasp had he been conscious.

I share the view expressed by my brother
Laskin when he says, in the course of his reasons
for judgment, that:
Encouragement by the common law of the rescue
of persons in danger would, in my opinion, go be-
yond reasonable bounds if it involved liability of
one rescuer to a succeeding one where the former
has not been guilty of any fault which could be
said to have induced a second rescue attempt.

In the present case, however, although the
procedure followed by MacLaren was not the
most highly recommended one, I do not think
that the evidence justifies the finding that any
fault of his induced Horsley to risk his life by
diving as he did. In this regard I adopt the con-
clusion reached by Mr. Justice Schroeder in the
penultimate paragraph of his reasons for judg-
ment where he says:
... if the appellant erred in backing instead of
turning the cruiser and proceeding towards Matthews
"bow on", the error was one of judgment and not
negligence, and in the existing circumstances of
emergency ought fairly to be excused.

I think it should be made clear that in my
opinion the duty to rescue a man who has fallen
accidentally overboard is a common law duty the
existence of which is in no way dependent upon
the provisions of s. 526(1) of the Canada Ship-
ping Act, R.S.C. 1952, c. 29.

I should also say that, unlike Mr. Justice
Jessup, the failure of Horsley to heed MacLaren's

le bateau il s'est &coul6 peu pris trois ou quatre
minutes. Quelque critique que l'on puisse faire au
sujet de la conduite de MacLaren, on ne peut pas
dire que ses efforts ont aggrav6 la situation dans
laquelle se trouvait Matthews. De plus, lorsqu'on a
d'abord renvers6 les moteurs, puis fait stopper le
bateau un gilet de sauvetage a 6t6 lanc6 A Matthews
qui aurait pu le saisir, s'il n'avait pas perdu con-
naissance.

Conime je l'ai signal6, la preuve fait voir que
l'on a fait stopper le bateau pour la premiere fois
deux minutes au plus aprbs que l'on a vu Mat-
thews; A ce moment-4, Matthews aurait pu saisir
non seulement un gilet de sauvetage mais 6gale-
ment une perche pointue, s'il n'avait pas perdu
connaissance.

Je partage l'avis suivant exprim6 par mon col-
lIgue le Juge Laskin dans ses motifs:

[TRADUCTION] A mon avis, l'encouragement de la
common law au sauvetage de personnes en danger
d6passerait les bornes raisonnables s'il rendait un
sauveteur responsable envers un second sauveteur
alors que le premier n'a commis aucune faute de
laquelle on puisse dire qu'elle a 6t6 une incitation

une seconde tentative de sauvetage.

En 1'espice, toutefois, bien que la mithode
qu'a suivie MacLaren n'est pas celle que l'on
recommande le plus, je ne crois pas que la preuve
nous permette de conclure qu'une faute de Mac-
Laren a amen6 Horsley A risquer sa vie en plon-
geant comme il l'a fait. A cet 6gard, j'adopte la
conclusion a laquelle M. le Juge Schroeder est
arriv6 dans l'avant-dernier paragraphe de ses
motifs:
[TRADUCTION] ... si l'appelant a commis une erreur
en reculant plut~t qu'en faisant virer le bateau et
en se dirigeant adroit devant, vers Matthews, c'est
une erreur de jugement et non pas de la n6gligence
et, vu les circonstances de la situation d'urgence qui
existait, on doit pour 8tre juste excuser cette erreur.

Je crois qu'il faudrait souligner qu'd mon avis,
le devoir de sauver une personne accidentelle-
ment tomb6e par-dessus bord existe en vertu de
la common law et ne d6pend aucunement de l'art.
526(1) de la Loi sur la marine marchande du
Canada, S.R.C. 1952, c. 29.

Je dois 6galement dire qu'au contraire de M.
le Juge Jessup, le fait que Horsley ne s'est pas
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warning to remain in the cockpit or cabin plays
no part in my reasoning.

For all these reasons I would dismiss this
appeal with costs.

The judgment of Hall and Laskin JJ. was
delivered by

LASKIN J. (dissenting)-On a cool evening in
early May, 1966, an invited guest on board a
cabin cruiser, which was on its way to its home
port, Oakville, from Port Credit, accidentally fell
into the lake. In the course of rescue operations,
another invited guest dived into the water to help
him. The effort was without avail. The rescuer
was pulled from the water by others on board,
could not be resuscitated and was later pro-
nounced dead. The body of the rescuee was
never recovered. These are the bare bones of
two fatal accident actions brought against the
boat owner, who was in charge of his craft at
the time, for the benefit of the widows and de-
pendants of the two deceased. The rescuer's.
family succeeded at the trial but their claim was
dismissed on appeal, and they now seek restora-
tion by this Court of the favourable trial judg-
ment. The other claim failed at trial and was not
pursued farther.

Various theories of the liability of the boat
owner MacLaren were explored at trial and on
appeal. Lacourciere J. founded himself on the
following conclusions: (1) MacLaren was under
a duty to aid the passenger Matthews who had
accidentally fallen overboard and, in any event,
he had affirmatively undertaken to effect a rescue;
(2) he was negligent in the way in which he
attempted the rescue; (3) he thus induced the
rescuer Horsley to court the danger of effecting
a rescue and was, accordingly, liable for the
resulting injury and damage; (4) there was no
contributory negligence on Horsley's part, nor
any voluntary assumption of the risk created
by MacLaren's negligence.

conform6 h l'avertissement de MacLaren de de-
meurer dans le cockpit ou dans la cabine n'entre
pas dans mon raisonnement.

Pour tous ces motifs, je suis d'avis de rejeter
I'appel avec d6pens.

Le jugement des Juges Hall et Laskin a 6t6
rendu par

LE JUGE LASKIN (dissident)-Par une soir6e
fraiche du d6but de mai 1966, un invit6 & bord
d'un yacht de croisibre qui se dirigeait de Port
Credit a son port d'attache, situ6 h Oakville, est
accidentellement tomb6 dans les eaux du lac. Au
cours des operations de sauvetage, un autre invit6
a plong6 A l'eau pour I'aider. Les efforts de celui-
ci se sont av6r6s inutiles. Le sauveteur a 6t6 tir6
de I'eau par d'autres personnes qui se trouvaient
A bord; il a 6t6 impossible de le ranimer et on
a par la suite constat6 la mort. Le corps du
passager qu'il avait voulu sauver n'a jamais 6t6
retrouv6. C'est l la substance de deux actions
intenties A la suite de l'accident mortel contre
le propri6taire du yacht, qui avait la direction de
1'embarcation A ce moment-1h, pour le compte
de la veuve et des personnes A charge de chacun
des deux d6funts. La demande de la famille du
sauveteur a 6t6 accueillie en premibre instance
mais rejet6e en appel. La famille demande main-
tenant A cette Cour de r6tablir le jugement de
premiere instance en sa faveur. L'autre demande
a t rejet6e en premibre instance et l'affaire en
est rest6e tA.

En premitre instance et en appel, diverses
theories ont t 6tudi6es en ce qui concerne la
responsabilit6 du propri6taire du bateau, M. Mac-
Laren. Le Juge Lacourcibre s'est fond6 sur les
conclusions suivantes: (1) MacLaren avait le
devoir d'aider le passager Matthews, accidentel-
lement tomb6 par-dessus bord, et, en tout 6tat de
cause, il avait entrepris de fagon positive d'ef-
fectuer le sauvetage; (2) il a 6t6 negligent dans
la fagon dont il a tent6 d'effectuer le sauvetage;
(3) il a ainsi amen6 le sauveteur Horsley h
s'exposer au danger d'effectuer le sauvetage et
est donc responsable des dommages qui en r6sul-
tent; (4) Horsley n'a commis aucune n6gligence
commune et n'a aucunement assum6 volontaire-
ment le risque qu'avait cr66 la n6gligence de
MacLaren.
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In the Ontario Court of Appeal, Schroeder
J.A., with whom McGillivray J.A. agreed, took
as his starting point that whether or not there
was a legal duty on MacLaren to come to the
aid of Matthews, he did take steps to effect a
rescue. The learned justice went on to say that
even if, in these circumstances, a duty of using
reasonable care rested on MacLaren the stand-
ard must be fixed in the light of the "immediate
and pressing emergency"; and, moreover, the ap-
plicable principle was that liability would not be
visited upon MacLaren if his efforts at rescue,
although falling short of the required standard
of care, did not worsen Matthews condition so
as to induce Horsley to attempt a rescue. Schroe-
der J.A. concluded that MacLaren's efforts at
rescue did not worsen Matthews' condition. He
rejected the contention that there could be any
liability upon MacLaren in respect of Horsley,
arising out of the failure to carry out with due
care a supposed duty to rescue Matthews, when
he did not originally imperil Matthews. To charge
MacLaren with foreseeability of Horsley's inter-
vention in such circumstances would be, accord-
ing to Schroeder J.A., an unwarranted extension
of the principles found in the rescue cases. Re-
turning to his starting point, the learned justice
concluded that the evidence did not support a
finding that anything done or left undone by
MacLaren caused his rescue efforts to fail; and
if he erred in the procedures he followed, the
error was an excusable error of judgment and
did not amount to negligence.

Jessup J.A. came to the same exonerating re-
sult but on quite a narrow ground. He endorsed
the view of the trial judge that there was a legal
duty upon the master of a ship to aid a passenger
who had fallen overboard, as being a duty of
aid against perils of the sea. Again, there was a
legal duty to avoid frustrating rescue by negli-
gence in rendering assistance. MacLaren should
have foreseen that by reason of his negligence
in prolonging Matthews exposure to drowning,
a rescue would be attempted by one of those on
board. However, MacLaren had earlier warned
Horsley to stay in the cockpit or cabin, and

En Cour d'appel de l'Ontario, le Juge Schroe-
der, avec qui le Juge McGillivray itait d'accord,
est parti de la pr6misse suivante: que MacLaren
ait eu ou non, en droit, le devoir de venir en aide
A Matthews, il a pris les mesures pour effectuer
le sauvetage. Le savant juge a ajout6 que meme
si, dans ces circonstances, MacLaren avait le
devoir d'user de diligence raisonnable, Ja norme
applicable devait 6tre 6tablie en tenant compte
de l'<urgence imm6diate et pressante> de la situa-
tion; de plus, le principe applicable 6tait que
MacLaren n'6tait pas responsable si ses efforts
en vue du sauvetage, m8me en-degh du degr6 de
diligence requis, n'avaient pas aggrav6 la situa-
tion dans laquelle se trouvait Matthews de fagon
A amener Horsley A tenter d'effectuer lui-mime
le sauvetage. Le Juge d'appel Schroeder a conclu
que les efforts de MacLaren n'avaient pas aggra-
v6 la situation de Matthews. Le juge a rejet6 la
pr6tention que MacLaren pouvait 6tre respon-
sable h l'6gard de Horsley en raison de l'omission
de remplir avec la diligence requise un presum6
devoir de sauver Matthews, alors qu'il n'avait pas
initialement mis Matthews en danger. En pareilles
circonstances, selon le Juge d'appel Schroeder,
on 6tendrait la port6e des principes 6tablis dans
les arr&ts en matibre de sauvetage de fagon in-
justifiable si l'on d6cidait que MacLaren aurait
dfi pr6voir l'intervention de Horsley. Revenant
A son point de d6part, le savant juge a d6cid6
que la preuve ne permettait pas de conclure que
par un acte ou une omission quelconque, Mac-
Laren a fait 6chouer sa tentative de sauvetage;
s'il n'a pas pris les mesures qu'il aurait df pren-
dre, ce n'est l qu'une erreur de jugement excu-
sable, n'6quivalant pas A une n6gligence.

Le Juge d'appel Jessup a lui aussi conclu h
l'absence de responsabilit6 mais pour un motif
assez restreint. Il a souscrit A l'avis du juge de
premiere instance que le capitaine d'un navire a,
en droit, le devoir d'aider un passager tomb6 par-
dessus bord, soit un devoir d'assistance contre les
p6rils de la mer. Il - a 6galement, en droit, le
devoir d'6viter que le sauvetage n'6choue par
suite de n6gligence commise en prftant son as-
sistance. MacLaren aurait dft pr6voir que, A cause
de sa n6gligence qui prolongeait le risque de
noyade auquel 6tait expos6 Matthews, l'une des
personnes h bord tenterait d'effectuer le sauve-
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hence, in the opinion of Jessup J.A., he could
not reasonably contemplate that Horsley would
be a rescuer. Consequently, MacLaren was not
under any liability for the death of Horsley.

It is evident that the trial judge and Jessup J.A.
see the law, as it is reflected in the rescue cases,
differently from Schroeder and McGillivray JJ.A.
But it is also apparent that, on the law as pro-
pounded both by the trial judge and by Jessup
J.A., Schroeder J.A. (McGillivray J.A. agreeing)
could find no breach of legal duty to inculpate
MacLaren. I do not read the learned Justice of
Appeal as saying that if there was a breach of
legal duty, the ensuing death of Horsley did not
result from that breach.

The facts, as found by the trial judge and as
repeated with some variations by the Court of
Appeal, are, with some additions from the record,
as follows. MacLaren was the owner of a 30-foot
six inch cabin cruiser, powered by two inboard
100 h.p. engines driving two propellers. On
May 7, the day of the double tragedy, he had his
wife on board and five guests, including Matthews
and Horsley, one Donald Marck and Mr. and
Mrs. Richard Jones. The party had left Oakville
in the afternoon and the boat was apparently the
first to dock at the Port Credit Yacht Club that
season. There was beer aboard the boat and some
champagne was drunk at the Port Credit Yacht
Club but there is no ground for saying that in-
toxicants had anything to do with the fatal occur-
rences. The boat left Port Credit at about 6.30
p.m. to return to Oakville and the defendant was
at the helm, proceeding at a speed of 10 to 12
knots in cool weather and with a northwest wind
which created a light chop on Lake Ontario.

Matthews had looked after the bow line when
the boat left Port Credit, and was sitting on the
port side of the foredeck. Jones was in the pilot's

tage elle-mime. Toutefois, MacLaren avait d6jh
averti Horsley de rester dans le cockpit ou dans
la cabine; par consequent, selon le Juge d'appel
Jessup, il ne pouvait pas raisonnablement pr6voir
que Horsley tenterait d'effectuer le sauvetage.
MacLaren n'6tait donc pas responsable de la
mort de Horsley.

Il est 6vident que le juge de premiere instance
et le Juge d'appel Jessup n'interpritent pas les
rbgles de droit en la matibre, telles qu'elles se
refltent dans les affaires de sauvetage, de la
mime fagon que les Juges d'appel Schroeder et
McGillivray. Mais il est 6galement 6vident qu'en
se fondant sur les rigles 6noncies tant par le
juge de premire instance que par le Juge d'appel
Jessup, le Juge d'appel Schroeder (le Juge d'appel
McGillivray souscrivant A son avis) ne pouvait
constater aucun manquement & un devoir 16gal
permettant d'inculper MacLaren. Je n'interprite
pas les paroles du savant juge d'appel comme
voulant dire que s'il y a eu manquement A un
devoir 16gal, la mort subs6quente de Horsley ne
d6coule pas de ce manquement.

Les faits constat6s par le juge de premiere ins-
tance et, avec certaines modifications, par la
Cour d'appel sont, avec certaines additions faites
A partir du dossier, les suivants: MacLaren 6tait
propri6taire d'un yacht de plaisance long de 30
pieds 6 pouces, mfi par deux moteurs internes de
cent chevaux-vapeur actionnant deux h6lices. Le
7 mai, soit le jour de la double trag6die, I'6pouse
de celui-ci et cinq invit6s, Matthews, Horsley, un
dinomm6 Donald Marck et M. et Mme Richard
Jones, se trouvaient A bord. Le groupe avait
quitt6 Oakville au cours de l'aprbs-midi; ap-
paremment, le bateau a 6t6 le premier A accoster
au Port Credit Yacht Club cette saison-ld. Il y
avait de la bibre sur le bateau; on a bu du
champagne au Port Credit Yacht Club mais il n'y
a pas lieu de croire que des boissons enivrantes
aient 6t6 reli6es aux accidents mortels. Le yacht
a quitt6 Port Credit vers 6 h 30 de l'aprbs-midi
pour retourner A Oakville. Le d6fendeur 6tait h
la barre; le yacht filait & 10 ou 12 neeuds, par
temps frais, avec un vent nord-ouest qui rendait
le lac Ontario l6gbrement clapoteux.

Matthews s'occupait de l'amarre de bout lors-
que le navire a quitt6 Port Credit; il 6tait assis
sur le pont avant, c6t6 bibord. Jones 6tait dans
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cockpit, and the other four passengers were in
the cabin below. Jones saw Matthews rise and
proceed toward the stern along a narrow cat-walk
on the port side, holding on to the rail with his
back to the water. On reaching the windscreen
in front of the cockpit he toppled over backwards
into the water. Jones immediately shouted "Roly's
overboard".

MacLaren, who was then going about 11 knots
per hour, put the controls into neutral, and, lean-
ing back, he could see Matthews about 40 to 50
feet astern to starboard, floating with head and
shoulders out of the water. He put the boat in
reverse, backing towards Matthews after pinning
the control wheel with his stomach. He lost sight
of Matthews because of the height and angle of
the transom, and shut off the engines. He believed
he had drifted to four or five feet of Matthews
and wished to manoeuvre to get him at the rear
gate on the starboard side. Jones had, in the mean-
time, thrown a life-ring from the stern which
landed about ten feet in front of Matthews, and
Marck who was also at the stern tried to hook
Matthews with a six-foot pike pole. He could not
succeed because, with the engines shut down, the
boat drifted away to a distance of ten to twenty
feet. Matthews was seen at the time still floating,
but with eyes open and staring and apparently
unconscious. Jones threw a second life-jacket
which fell on top of Matthews or near him but
he made no effort to seize it. The water that day
was extremely cold, with a surface temperature of
about 44 degrees or less.

MacLaren restarted his engines and again
backed his boat towards Matthews. Three or four
minutes had passed since the fall overboard, and
it was then, with the boat moving, that Horsley,
after taking off his shoes and trousers, dived into
the water from the stem, coming up about ten
feet from Matthews. According to Jones, the boat
was drifting on to Matthews or Matthews was
drifting towards the boat, and they were about
three feet from each other when Horsley began
to take off his shoes and trousers and then dived

le cockpit de pilotage et les quatre autres passagers
se trouvaient au-dessous, dans la cabine. Jones
a vu Matthews se lever et se diriger vers l'arribre
par un 6troit passavant, c6t6 bAbord; il tenait la
rampe et tournait le dos A l'eau. En atteignant
l'abrivent, A l'avant du cockpit, il a culbut6 par
en arribre, dans l'eau. Jones a imm6diatement
crid: [TRADUCTION] <Roly est A la mer>.

MacLaren, qui filait alors h 11 nceuds a l'heure
environ, a mis les commandes au point mort; en
se penchant par en arribre, il pouvait voir
Matthews A quelque 40 ou 50 pieds sur l'arribre
A tribord; ce dernier flottait, la t&e et les 6paules
sorties de l'eau. Il a fait marche arribre, reculant
vers Matthews, apris voir bloqu6 la roue du
gouvernail h l'aide de sa poitrine. II a perdu
Matthews de vue h cause de l'616vation du tableau
et de 1'angle que celui-ci formait; puis il a arr&t
les moteurs. II croyait avoir d6riv6 A quatre ou
cinq pieds de Matthews et voulait manceuvrer de
fagon que ce dernier se trouve prbs de l'entr6e
arribre, c6t6 tribord. Dans 1'intervalle, Jones avait
lanc6 une bou6e de sauvetage depuis l'arribre du
bateau; celle-ci a 6 projet6e A dix pieds environ
devant Matthews. Marck, qui se trouvait 6gale-
ment h l'arribre, a essay6 de retenir Matthews A
l'aide d'une perche pointue de six pieds. IL n'a pas
pu r6ussir parce que, les moteurs 6tant arrat6s, le
bateau a d6riv6 sur une distance de dix A vingt
pieds. A ce moment-la, on a vu Matthews qui
flottait encore, mais il avait les yeux ouverts et
fixes et 6tait apparemment 6vanoui. Jones a lanc6
un second gilet de sauvetage, lequel est tomb6
sur Matthews ou prbs de lui, mais ce dernier n'a
aucunement tent6 de le saisir. Ce jour-la, l'eau
6tait extr8mement froide, la temp6rature A la sur-
face 6tant de quelque 44 degr6s ou moins.

MacLaren a remis les moteurs en marche et a
de nouveau recul6 le yacht vers Matthews.
Trois ou quatre minutes s'6taient 6coul6es
depuis que celui-ci 6tait tomb6 par-dessus bord.
C'est A ce moment-l, alors que le yacht se
d6plagait, que Horsley, aprbs avoir enlev6 ses
souliers et ses pantalons, a plong6 de I'arribre du
yacht, remontant A la surface A dix pieds de
Matthews environ. Selon Jones, le bateau d6-
rivait en direction de Matthews ou Matthews
d6rivait en direction du yacht; ils 6taient A quel-
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in to effect a rescue. Matthews was seen to fall
forward, face and head in the water, and Mrs.
Jones jumped in, one foot away, to hold up his
head but Matthews disappeared under the star-
board side of the boat. Jones, having seen his
wife in the water, grabbed the boat controls
which MacLaren yielded, swung the boat around
bow on, and approached his wife on the star-
board side where MacLaren and Marck, with
Jones assisting, pulled her in. MacLaren then re-
sumed control and went forward towards Horsley
who was then also pulled in but in unconscious
condition. Attempts at resuscitation failed. Medi-
cal opinion ascribed his death to sudden shock
as a result of the immersion.

The passengers who were in the cabin came
up when MacLaren began to back up after the
shout of "Roly's overboard". Jones went to the
stern where he was joined by Marck and Horsley.
In answer to a question whether he was in a
panic, MacLaren said he thought he was in con-
trol of the situation. He had cut his engines after
backing up towards Matthews because he knew of
the danger to Matthews from the propellers. How-
ever, in allowing the boat to drift, there was the
effect of the wind to contend with.

MacLaren testified that he had had a lifelong
interest in boats. He was 48 years of age when
the accident happened, had built a sail boat when
he was aged 16, had bought a small outboard
cruiser in the late fifties, and later bought a larger
42-foot twin-engined cruiser which he traded in
1964 for the boat on which the fatal cruise was
taken. It was an easily manoeuvrable boat which
could be turned almost in its own length. Mac-
Laren said he operated it "quite a bit-it's my
hobby". He had practised rescue operations and
was aware that the first recommended method
was to come bow on in a circle and approach the
person in the water on the lee. In the present
case, although he knew that he could not back up
very fast if he was to control his boat, he felt
that backing up would be the quickest way to

que trois pieds l'un de l'autre lorsque Horsley
s'est mis & enlever ses souliers et ses pantalons et
a plong6 pour effectuer le sauvetage. On a vu
Matthews tomber par en avant, le visage et la
t&te dans l'eau; Mme Jones a saut6 dans 1'eau, A
un pied de lui, afin de soutenir sa tate mais il est
disparu sous le yacht, c6t6 tribord. Voyant son
6pouse dans l'eau, Jones s'est empar6 des com-
mandes du bateau, que MacLaren lui a c6d6es;
il a fait virer le yacht et s'est dirig6 droit devant
vers son 6pouse, I'approchant sur tribord; c'est
alors que MacLaren et Marck ont tir6 celle-ci
de l'eau, avec 1'aide de Jones. MacLaren a alors
repris les commandes et a avanc6 vers Horsley,
qui a 6galement 6t6 tir6 de 1'eau; il 6tait sans con-
naissance. On a tent6 sans succhs de le ranimer.
D'apris 'opinion d'un m6decin expert, it est mort
par suite du choc soudain qu'il a subi en tombant
a l'eau.

Les passagers qui se trouvaient dans la cabine
sont mont6s lorsque MacLaren s'est mis h reculer,
aprbs qu'on eut crid: [TRADUCTION] <Roly est h
la mer>. Jones s'est rendu A 1'arri&re oix Marck
et Horsley l'ont rejoint. Lorsqu'on lui a demand6
s'il avait 6t6 pris de panique, MacLaren a r6-
pondu qu'd ce moment-1h, il croyait avoir la mai-
trise de la situation. Il avait coup6 la marche des
moteurs, aprbs avoir reculd vers Matthews, parce
qu'il savait que les h6lices constituaient un danger
pour ce dernier. Toutefois, en laissant le yacht
d6river, il avait h lutter contre l'action du vent.

MacLaren a t6moign6 s'6tre toujours int6ress6
aux bateaux. Lorsque l'accident est arriv6, il avait
48 ans; il avait construit un bateau A voile lors-
qu'il avait 16 ans, avait achet6 un petit hors-bord
de croisibre h la fin des ann6es cinquante, puis, il
avait achet6 un yacht plus gros, long de quarante-
deux pieds, 6quip6 de deux moteurs, qu'il a
6chang6 en 1964 contre le yacht sur lequel la
funeste excursion a eu lieu. C'6tait un bateau
facile h manceuvrer, qui pouvait virer complkte-
ment sur une distance presque 6gale h sa longueur.
MacLaren a dit qu'il le conduisait: [TRADUCTION]
<Assez souvent-c'est mon passe-temps>. 11
s'6tait exerc6 h faire des op6rations de sauvetage
et savait que la principale mithode recommand6e
est celle qui consiste A d6crire un cercle et h se
diriger droit devant vers la personne qui se trouve
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reach Matthews. However, it took him about two
minutes to get near to Matthews on his first try.

Evidence on proper rescue procedures to reach
a person overboard was given by one Captain
Livingstone, a qualified sea captain who was in
charge of a marine school which trained persons
in seamanship, and by a Captain Mumford, also
so qualified, who was with the Toronto Harbour
Commission as its communications officer. Their
testimony was that the quickest and safest way
to effect a rescue was to circle if necessary and
come bow on to the person in the water. There
was more control over the boat in this way, both
in respect of manoeuvrability and speed, and
danger from propellers was avoided. The wit-
nesses agreed that there could be circumstances,
such as being obliged to manoeuvre in a crowded
area, when backing up would be appropriate. It
was their opinion, however, that coming bow on
was standard procedure for boat operators.
There was no evidence to contradict this testi-
mony, and, indeed, MacLaren himself confirmed
that "bow on" was the preferred rescue proce-
dure.

Jones, who had boating experience, testified
on this point in relation to the rescue of his
wife. It was his evidence that he took the con-
trols from MacLaren because he felt that the
backing-up procedure would not be effective;
hence he came towards his wife bow on.

In this Court, counsel for the appellants relied
on three alternative bases of liability. There was,
first, the submission that in going to the aid of
Matthews, as he did, MacLaren came under a
duty to carry out the rescue with due care in
the circumstances, and his failure to employ
standard rescue procedures foreseeably brought
Horsley into the picture with the ensuing fatal
result. The second basis of liability was doubly
founded as resting (a) on a common law duty
of care of a private carrier to his passengers, in-
volving a duty to come to the aid of a passenger

dans l'eau, sous le vent. En l'espice, mime s'il
savait qu'il ne pouvait pas reculer tris vite et
conserver la maitrise de son yacht, il a pens6
qu'en reculant il rejoindrait Matthews plus rapide-
ment. Toutefois, il lui a fallu quelque deux
minutes pour se rapprocher de Matthews A sa
premiere tentative.

Un capitaine au long cours, le capitaine Living-
stone, qui dirigeait une 6cole de navigation, et un
autre capitaine au long cours, le capitaine Mum-
ford, qui travaillait h la Commission du port de
Toronto en qualit6 de fonctionnaire charg6 des
communications, ont timoign6 sur les mesures &
prendre en cas de sauvetage pour rejoindre une
personne tomb6e par-dessus bord. Selon eux, la
fagon la plus rapide et la plus stre d'effectuer un
sauvetage consiste h d6crire un cercle si cela
s'av6re n6cessaire et h se diriger droit devant
sur la personne qui se trouve dans l'eau. De cette
fagon, le bateau est mieux maitris6, A la fois du
point de vue de la facilit6 A manoeuvrer et du
point de vue de la vitesse, et le danger cr66 par
les h61ices est 6vit6. Les t6moins ont convenu
que dans certains cas, par exemple lorsqu'on est
oblig6 de manoeuvrer dans une zone encombrie,
il serait judicieux de reculer. Toutefois, ils sont
d'avis que les pilotes procident habituellement
en rapprochant le bateau droit devant sur la per-
sonne. Aucune preuve n'a 6t produite pour con-
tredire leurs t6moignages; de fait, MacLaren lui-
m~me a confirm6 que c'est 1 la m6thode pr6f6r6e
en cas de sauvetage.

Jones, qui a de l'expbrience dans la navigation,
a t6moign6 sur ce point lorsqu'on a parl6 du
sauvetage de son 6pouse. II affirme avoir pris les
commandes des mains de MacLaren parce qu'il
croyait qu'il ne servirait h rien de reculer; il s'est
donc dirig6 droit devant vers son 6pouse.

En cette Cour, I'avocat des appelants s'est ap-
puy6 sur trois bases distinctes de responsabilit6.
D'abord, il a soutenu qu'en venant en aide &
Matthews ainsi qu'il l'avait fait, MacLaren est
devenu oblig6 d'effectuer le sauvetage avec la dili-
gence requise dans les circonstances, et que c'est
parce que MacLaren n'a pas suivi la m6thode
habituelle que Horsley, comme on pouvait le
pr6voir et avec les funestes consequences que l'on
sait, s'est trouv6 impliqu6. La deuxibme base de
responsabilit6 repose sur deux points: a) une
obligation de diligence, en common law, du trans-
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who has accidentally fallen overboard, or (b)
on a statutory duty under s. 526(1) of the Can-
ada Shipping Act, R.S.C. 1952, c. 29, to come
to the aid of a passenger who has fallen over-
board. There was failure, so the allegation was,
to act reasonably in carrying out these duties or
either of them, with the foreseeable consequence
of Horsley's encounter of danger. The third con-
tention was the broadest, to the effect that where
a situation of peril, albeit not brought about
originally by the defendant's negligence, arises
by reason of the defendant's attempt at rescue,
he is liable to a second rescuer for ensuing dam-
age on the ground that the latter's intervention
is reasonably foreseeable.

None of the bases of liability advanced by the
appellants is strictly within the original principle
on which the "rescue" cases were founded. That
was the recognition of a duty by a negligent
defendant to a rescuer coming to the aid of the
person imperilled by the defendant's negligence.
The evolution of the law on this subject, origi-
nating in the moral approbation of assistance
to a person in peril, involved a break with the
"mind your own business" philosophy. Legal
protection is now afforded to one who risks in-
jury to himself in going to the rescue of another
who has been foreseeably exposed to danger by
the unreasonable conduct of a third person. The
latter is now subject to liability at the suit of
the rescuer as well as at the suit of the emperilled
person, provided, in the case of the rescuer, that
his intervention was not so utterly foolhardy as
to be outside of any accountable risk and thus
beyond even contributory negligence.

Moreover, the liability to the rescuer, although
founded on the concept of duty, is now seen as
stemming from an independent and not a deriva-
tive duty of the negligent person. As Fleming on
Torts, 3rd ed., 1965, has put it (at p. 166), the
cause of action of the rescuer in arising out of

porteur priv6 envers ses passagers, y compris le
devoir de pr&ter son assistance an passager acci-
dentellement tomb6 par-dessus bord, on b) le
devoir 16gal, en vertu de I'art. 526 (1) de la Loi
sur la marine marchande du Canada, S.R.C.
1952, c. 29, de pr8ter assistance au passager
tomb6 par-dessus bord. On a all6gu6 qu'il y avait
eu omission d'agir de fagon avis6e dans l'ex6cu-
tion de ces devoirs, ou de l'un de ces devoirs, ce
qui avait entraim6 les cons6quences qu'il fallait
pr6voir, soit que Horsley s'expose lui-m8me au
danger. La troisibme pr6tention, de port6e plus
large, est la suivante: lorsqu'une situation p6ril-
leuse, mime si elle n'est pas due initialement -la
n6gligence du d6fendeur, est cr66e par suite des
tentatives de sauvetage de celui-ci, le d6fendeur
est responsable envers un deuxibme sauveteur des
dommages en d6coulant parce que I'intervention
de ce dernier 6tait raisonnablement pr6visible.

Aucune des bases de responsabilit6 invoquies
par les appelants n'est A proprement parler vis~e
par le principe sur lequel les causes <de sauve-
tage> 6taient fond6es A 1'origine. Ce principe
consistait A reconnaitre 1'existence d'un devoir du
d6fendeur n6gligent envers le sauveteur venant A
l'aide d'une personne mise en danger par la n6-
gligence du d6fendeur. L'6volution du droit en la
matiare, ayant pour origine l'approbation morale
donn6e A l'aide aux personnes en danger, a en-
train6 une rupture avec la philosophie qui con-
siste A <se mbler de ses propres affaires>. Une
protection l6gale est maintenant accord6e A celui
qui risque de se blesser en se portant au secours
d'une autre personne qui a 6t6 exposde A un danger
de fagon pr6visible par le comportement d6rai-
sonnable d'un tiers. Ce dernier est maintenant
sujet A la responsabilit6 aussi bien lorsque c'est
le sauveteur qui poursuit que lorsque c'est la
personne mise en danger, mais, en ce qui con-
cerne le sauveteur, il faut que son intervention
n'ait pas 6 t6m6raire A un point tel qu'il n'est
plus question de risque justifi6 ni mime, par con-
s6quent, de n6gligence commune.

De plus, m~me si elle se fonde sur la notion
de devoir, on considbre maintenant que la res-
ponsabilit6 envers le sauveteur d6coule d'un de-
voir ind6pendant, et qui n'est pas d6riv6 d'un
autre, incombant A la personne n6gligente. Com-
me il est dit dans Fleming on Torts, 3e 6d., 1965,
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the defendant's negligence, is based "not in its
tendency to imperil the person rescued, but in
its tendency to induce the rescuer to encounter
the danger. Thus viewed, the duty to the rescuer
is clearly independent. . .". This explanation of
principle was put forward as early as 1924 by
Professor Bohlen (see his Studies in the Law of
Torts, at p. 569) in recognition of the difficulty
of straining the notion of foreseeability to em-
brace a rescuer of a person imperilled by an-
other's negligence. Under this explanation of
the basis of liability, it is immaterial that the
imperilled person does not in fact suffer any
injury or that, as it turns out, the negligent per-
son was under no liability to him either because
the injury was not caused by the negligence or
the damage was outside the foreseeable risk of
harm to him: cf. Videan v. British Transport
Commissions. It is a further consequence of the
recognition of an independent duty that a person
who imperils himself by his carelessness may be
as fully liable to a rescuer as a third person
would be who imperils another. In my opinion,
therefore, Dupuis v. New Regina Trading Co.
Ltd.7, ought no longer to be taken as a statement
of the common law in Canada in so far as it
denies recovery because the rescuer was injured
in going to the aid of a person who imperilled
himself. The doctrinal issues are sufficiently can-
vassed by the late Dean Wright in (1943), 21
Can. Bar Rev. 758; and see also Ward v. T. E.
Hopkins & Son, Ltd.; Baker v. T. E. Hopkins
& Son, Ltd.8

I realize that this statement of the law invites
the conclusion that Horsley's estate might suc-
ceed against that of Matthews if it was proved
that Matthews acted without proper care for his
own safety so that Horsley was prompted to
come to his rescue. This issue does not, how-
ever, have to be canvassed in these proceedings

119631 2 Q.B. 650.
'1943] 2 W.W.R., 593, [1943] 4 D.L.R. 275.

s[1959] 3 All E.R. 225.

p. 166, la cause d'action du sauveteur, quand elle
d6coule de la negligence du d6fendeur, se fonde:
[TRADUCTION] anon pas sur le fait qu'elle tend Ai
mettre en danger la personne qui doit 6tre sau-
v6e, mais sur le fait qu'elle ambne le sauveteur
A s'exposer lui-mime au danger. Sous cet angle,
le devoir envers le sauveteur est clairement in-
d6pendant .. .>. L'explication de ce principe a
6t6 avanc6e dbs 1924 par le professeur Bohlen
(voir ses Studies in the Law of Torts, p. 569),
qui a reconnu qu'il est difficile d'6tendre la no-
tion de la pr6visibilit6 de fagon A viser le sauve-
teur d'une personne mise en danger par la n6gli-
gence d'un tiers. Selon cette explication de la
base de responsabilit6, il est sans importance que
la personne mise en danger n'ait subi en r6alit6
aucun dommage, ou qu'il se soit av6r6 que la
personne n6gligente n'est aucunement responsable
envers elle pour le motif que le pr6judice n'a pas
6t6 caus6 par la n6gligence ou 6tait au-delh du
risque pr6visible: cf. Videan v. British Transport
Commission6 . La reconnaissance de 1'existence
d'un devoir ind6pendant entraine une autre con-
sequence: la personne qui s'expose elle-m8me A
un danger par imprudence peut 8tre tout aussi
responsable envers un sauveteur que le serait un
tiers mettant en danger une autre personne. A
mon avis, par cons6quent, 'arr8t Dupuis v. New
Regina Trading Co. Ltd.7 ne devrait plus 8tre
consid6r6 comme 6nongant la common law s'ap-
pliquant au Canada, dans la mesure oii il em-
piche l'indemnisation parce que le sauveteur a
6t6 bless6 en pritant son assistance a une per-
sonne qui s'est elle-m~me expos6e A un danger.
Les points de doctrine sont suffisamment 6tudids
par le doyen Wright, d6c6d6, dans (1943), 21
Rev. du Bar. Can. 758; voir 6galement Ward v.
T. E. Hopkins & Son, Ltd.; Baker v. T. E. Hop-
kins & Son Ltd.8

Je sais que cet expos6 du droit porte A con-
clure que la succession Horsley pourrait faire
valoir ses droits h l'encontre de celle de Matthews
s'il 6tait prouv6 que ce dernier avait agi sans
prendre les precautions requises pour sa propre
s6curit6, amenant ainsi Horsley A lui prter son
assistance. Toutefois, il n'est pas n6cessaire d'exa-

o [1963] 2 Q.B. 650.
7 [1943] 2 W.W.R. 593, [1943] 4 D.L.R. 275.
8 [1959] 3 All E.R. 225.
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since the estate of Matthews was not joined as
a co-defendant.

The thinking behind the rescue cases, in so far
as they have translated a moral impulse into a
legally protectible interest, suggests that liability
to a rescuer should not depend on whether there
was original negligence which created the peril
and which, therefore, prompted the rescue effort.
It would appear that the principle should be
equally applicable if, at any stage of the perilous
situation, there was negligence on the defendant's
part which induced the rescuer to attempt the
rescue or which operated against him after he
had made the attempt. If this be so, it indicates
the possibility of an action by a second rescuer
against a first. On one view of the present case,
this is what we have here. It is not, however, a
view upon which, under the facts herein, the
present case falls to be decided.

The reason is obvious. MacLaren was not a
random rescuer. As owner and operator of a boat
on which he was carrying invited guests, he was
under a legal duty to take reasonable care for
their safety. This was a duty which did not de-
pend on the existence of a contract of carriage,
nor on whether he was a common carrier or a
private carrier of passengers. Having brought his
guests into a relationship with him as passengers
on his boat, albeit as social or gratuitous pas-
sengers, he was obliged to exercise reasonable
care for their safety. That obligation extends, in
my opinion, to rescue from perils of the sea
where this is consistent with his duty to see to
the safety of his other passengers and with con-
cern for his own safety. The duty exists whether
the passenger falls overboard accidentally or by
reason of his own carelessness.

I would hold that Vanvalkenburg v. Northern
Navigation Co.9 should no longer be considered
as good law in so far as it declared that operators

9 (1913), 30 O.L.R. 142, 19 D.L.R. 649.

miner ce point en I'espace puisque la succession
Matthews n'a pas 6t jointe en qualit6 de cod6-
fenderesse.

Dans la mesure ohL elles ont transform6 une
impulsion morale en un droit prot6g6 par la loi,
les causes de sauvetage font penser, de par le
raisonnement qui s'y retrouve, que la responsa-
bilit6 envers le sauveteur ne devrait pas d6pendre
de la question de savoir s'il y a initialement eu
une n6gligence qui a cr66 le danger et, partant,
incit6 A la tentative de sauvetage. Il semble que
ce principe devrait 6galement s'appliquer si, h un
moment donn6 dans une situation p6rilleuse, le
d6fendeur commet une n6gligence qui induit le
sauveteur A tenter d'effectuer le sauvetage ou qui
tourne h son d6savantage aprbs qu'il a effectu6 la
tentative. S'il en est ainsi, il y a l une indication
qu'un deuxi6me sauveteur serait done recevable
h intenter une action contre le premier. Selon un
certain point de vue, c'est le cas qui se pr6sente
en 1'esp6ce. Toutefois, suivant les faits du pr6-
sent litige, ce n'est pas l le point de vue qui
doit servir de fondement A la d6cision a rendre.

La raison est 6vidente. II d6coule de ces con-
sid6rations que MacLaren ne peut 6tre vu comme
6tant simplement un sauveteur fortuit. En sa qua-
lit6 de propri6taire et d'exploitant ou utilisateur
d'un yacht sur lequel il transportait des invit6s,
il avait le devoir 16gal de voir avec une diligence
raisonnable a leur s6curit6. C'est l un devoir qui
ne d6pend pas de 1'existence d'un contrat de
transport, ni de la question de savoir s'il 6tait
transporteur public ou transporteur priv6. Puis-
qu'il avait 6tabli des liens entre lui-meme et ses
invit6s par leur pr6sence sur son yacht en tant
que passagers, fussent-ils des passagers en plai-
sance ou b6n6voles, il 6tait tenu de voir avec une
diligence raisonnable A leur s6curit6. A mon avis,
cette obligation va jusqu'a devoir les sauver des
p6rils de la mer pour autant qu'il puisse le faire,
eu 6gard A son obligation de voir A la s6curit6
des autres passagers et eu 6gard A sa propre se-
curit6. Ce devoir existe, que le passager tombe
par-dessus bord accidentellement ou par suite
de sa propre n6gligence.

Je crois que I'arret Vanvalkenburg v. Northern
Navigation Co.9 ne devrait plus 6tre consid6r6
comme faisant 6tat du droit, pour autant qu'il y

(1913), 30 O.L.R. 142, 19 D.L.R. 649.
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of a ship were not under any legal duty to a
seaman in their employ to go to his rescue when
he fell overboard through his own carelessness.
The Ontario Appellate Division in that case saw
the facts through the classification of nonfeasance
and misfeasance, and was not prepared to read
the contract of hiring as imposing an affirmative
obligation to protect the drowning seaman from
the consequences of his own carelessness. Since
the ship operators did not create any unreason-
able risk of harm, the Appellate Division could
not find any ground for holding them liable.

I do not accept this reasoning, based as it was
on the state of the law of torts that did not yet
know even M'Alister (or Donoghue) v. Steven-
son'o. Affirmative duties of care arise out of the
relationship of employer and employee and out of
the relationship of carrier and passenger, to take
two examples. Where these relationships occur on
board a ship at sea, the employee or passenger,
who falls overboard from whatever cause, should
be entitled to look for succour to the operators
of the ship because of necessary dependency on
them for return to shore. Such a duty of rescue
was recognized in Harris v. Pennsylvania Rail-
road Co." and in Hutchinson v. Dickiel2 , a case
to which I will return because it is so strikingly
similar on its facts to the present case.

I do not rest the duty to which I would hold
MacLaren in this case on s. 526(1) of the
Canada Shipping Act, even assuming that its
terms are broad enough to embrace the facts
herein. That provision, a penal one, is as follows:

The master or person in charge of a vessel shall,
so far as he can do so without serious danger to
his own vessel, her crew and passengers, if any,
render assistance to every person, even if that per-
son be a subject of a foreign state at war with Her
Majesty, who is found at sea and in danger of being

- [1932] A.C. 562.
- (1931), 50 F. 2d 866.

(1947), 162 F. 2d 103; cert. denied, 332 U.S. 830.

a 6t6 d6clar6 que l'exploitant d'un navire n'a
aucun devoir 16gal de pr&ter assistance au marin
A son emploi, lorsque ce dernier tombe par-
dessus bord par suite de sa propre n6gligence.
Dans cette cause-lIA, la Chambre d'appel de l'On-
tario a consid6r6 les faits de l'espice comme
ressortissant aux cat6gories de la faute par omis-
sion (nonfeasance) et de la n6gligence dans l'ac-
complissement d'un acte licite (misfeasance); elle
n'6tait pas dispos6e a voir dans le contrat de
louage une obligation affirmative de prot6ger le
marin qui se noie des cons6quences de sa propre
n6gligence. ttant donn6 que les exploitants du
navire n'avaient cr66 aucun risque injustifi6, la
Chambre d'appel n'a pu trouver aucun motif pour
les d6clarer responsables.

Je n'accepte pas ce raisonnement, qui est fond6
sur l'6tat du droit en matibre de responsabilit6
civile tel qu'il existait mime avant l'arr8t M'Alis-
ter (or Donoghue) v. Stevenson'o. L'obligation
affirmative de diligence nait par exemple des
relations employeur-employ6 ou encore, des rela-
tions transporteur-passager. Lorsque ces relations
apparaissent en mer, a bord d'un navire, I'em-
ploy6 ou le passager qui tombe par-dessus bord
pour quelque raison que ce soit devrait avoir le
droit de s'attendre A 6tre secouru par les exploi-
tants du navire parce que, pour atteindre le ri-
vage, il d6pend n6cessairement d'eux. Ce devoir
d'assistance a 6t6 reconnu dans Harris v. Penn-
sylvania Railroad Co." et dans Hutchinson v.
Dickiel2, cause sur laquelle je reviendrai parce
que les faits en jeu alors ressemblent de fagon
frappante a ceux de la pr6sente espice.

En 1'espbce, pour mettre une telle obligation &
la charge de MacLaren, je ne me fonde pas sur
l'art. 526(1) de la Loi sur la marine marchande
du Canada, mime en pr6sumant que cet article
est de port6e assez large pour viser les faits en jeu
ici. Voici le texte de cette disposition, qui est de
nature p6nale:

Le capitaine ou la personne ayant la direction
d'un bitiment doit, autant qu'il lui est possible de
le faire sans grave danger pour le bitiment, son
6quipage et ses passagers, s'il en est, pr8ter assistance
A toute personne, m~me si elle est sujet d'un ttat
6tranger en guerre avec Sa Majest6, qui est trouv6e

- [1932] A.C. 562.
n (1931), 50 F. 2d 866.

(1947), 162 F. 2d 103; cert. refus6, 332 U.S. 830.
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lost, and if he fails to do so he is liable to a fine not
exceeding one thousand dollars.

I do not find it necessary in this case to consider
whether s. 526(1), taken alone, entails civil con-
sequences for failure to perform a statutory duty;
or, even, whether it fixes a standard of conduct
upon which the common law may operate to
found liability. There is an independent basis for
a common law duty of care in the relationship of
.carrier to passenger, but the legislative declara-
tion of policy in s. 526(1) is a fortifying element
in the recognition of that duty, being in harmony
with it in a comparable situation.

It follows from this assessment that MacLaren
cannot be regarded as simply a good samaritan.
Rather it is Horsley who was in that role, ex-
posing himself to danger upon the alleged failure
of MacLaren properly to carry out his duty to
effect Matthews' rescue. The present case is,
therefore, not one to which the principles pro-
pounded in East Suffolk Rivers Catchment Board
v. Kent1a are applicable. In the Court of Appeal,
both Schroeder J.A. and Jessup J.A. referred to
this case with approval. The former relied on it
to support his rejection of the trial judge's hold-
ing that MacLaren was liable when, having
undertaken to rescue Matthews, he failed to use
reasonable care in the rescue operation. In the
opinion of Schroeder J.A., as noted earlier in
these reasons, there was no basis for holding that
MacLaren's rescue efforts, even if improperly
carried out, worsened Matthews' condition and
thus induced Horsley to come to his rescue.
Jessup J.A. would have applied this test of lia-
bility if the case, for him, had turned on the
voluntary undertaking by MacLaren of rescue
operations. Since, on the view taken by Jessup
J.A., MacLaren had an antecedent or original
duty to render assistance, the East Suffolk Rivers
Catchment Board case did not apply.

* [1941] A.C. 74.

en mer et en danger de se perdre en cas d'omission,
il ou elle est passible d'une amende de mille dollars
au maximum.
En I'esp~ce, je ne crois pas qu'il faille examiner
si l'art. 526(1), consid6r6 isoldment, entraine des
cons6quences, du point de vue civil, en cas d'omis-
sion de remplir le devoir cr66 par la loi, ou mime
si cet article 6tablit une norme, quant A la con-
duite A suivre, en vertu de laquelle la common law
pourrait jouer de fagon A retenir la responsabilit6.
Il existe un fondement distinct h l'obligation de
diligence impos6e par la common law dans les
relations transporteur-passager, mais la d6clara-
tion de principes que fait le l6gislateur A I'art.
526(1) constitue un 616ment A !'appui de la re-
connaissance de cette obligation car elle est en
harmonie avec la common law dans une situation
comparable.

Par cons6quent, MacLaren ne peut pas 8tre
consid6r6 simplement comme un bon samaritain.
C'est plut6t Horsley qui l'6tait puisqu'il s'est ex-
pos6 au danger aprbs que MacLaren, comme on
I'a alligu6, eut omis de s'acquitter convenable-
ment de son devoir d'assistance envers Matthews.
Par cons6quent, en l'espice, les principes 6nonc6s
dans East Suffolk Rivers Catchment Board v.
Kent"s ne s'appliquent pas. En Cour d'appel, les
Juges Schroeder et Jessup se sont tous deux re-
portis A cet arrt en l'approuvant. Le premier
s'est fond6 sur cet arr&t pour infirmer la d6cision
du juge de premiere instance que MacLaren est
devenu responsable lorsque, aprbs avoir entrepris
de sauver Matthews, il a omis d'effectuer l'op6-
ration de sauvetage avec une diligence raison-
nable. Selon le Juge d'appel Schroeder, comme je
l'ai fait remarquer plus haut dans les pr6sents
motifs, il n'y a aucune raison de d6cider que,
mime si elle a 6t6 mal effectu6e, la tentative de
sauvetage de MacLaren a aggrav6 la situation
dans laquelle se trouvait Matthews et amen6 ainsi
Horsley A lui porter secours. Le Juge d'appel
Jessup aurait adopt6 ce critbre de responsabilit6
s'il avait t d'avis qu'aux fins du litige il s'agis-
sait de savoir si MacLaren avait volontairement
entrepris l'op6ration de sauvetage. Selon le Juge
d'appel Jessup, puisque MacLaren avait pr6ala-
blement ou & l'origine l'obligation de pr~ter as-
sistance, l'arr~t East Sufolk Rivers Catchment
Bnard ne s'applique pas.

[1941] A.C. 74.
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Whether a case involving the exercise of statu-
tory powers (but not duties) by a public author-
ity should govern the issue of liability or non-
liability to an injured rescuer is a question that
need not be answered here. It has been widely
noted that there is some incongruity in imposing
liability upon a good samaritan when he who
passes by does not attract it. Legislation has been
called in aid in some jurisdictions: see Note,
(1964), 64 Col. L. Rev. 1301. However, the
problem raised by the rescue cases with respect
to the East Suffolk Rivers Catchment Board
principles is the more ramified if the issue there-
under is one of liability to a rescuer as well as to
a rescuee, and if it turns on an independent rather
than on a derivative duty to the rescuer by the
volunteer defendant. There is, hence, all the more
reason to leave the problem to be considered on
facts which raise it squarely.

On the view that I take of the issues in this
case and, having regard to the facts, the appel-
lants cannot succeed on the first of their alterna-
tive submissions on liability if they cannot suc-
ceed on the second ground of an existing common
law duty of care. Their third contention was not
clearly anchored in any original or supervening
duty of care and breach of that duty; and, if that
be so, I do not see how their counsel's submission
on the foreseeability of a second rescuer, even if
accepted, can saddle a non-negligent first rescuer
with liability either to the rescuee or to a second
rescuer. Encouragement by the common law of
the rescue of persons in danger would, in my
opinion, go beyond reasonable bounds if it in-
volved liability of one rescuer to a succeeding
one where the former has not been guilty of any
fault which could be said to have induced a
second rescue attempt.

If the appellants' third contention was based
on any element of fault, it could only be fault in
carrying out the attempt at rescue; and, more-
over, it would have to be founded on a wide

La question de savoir si un arrat mettant en
jeu l'exercice par un organisme public de pou-
voirs (mais non pas de devoirs) cr66s par la loi
devrait r6gir la question de la responsabilit6 ou de
la non-responsibilit6 envers un sauveteur bless6
n'a pas A 8tre d6termin6e ici. On a fait remarquer
A maintes reprises qu'il est quelque peu 6trange
d'imposer une responsabilit6 au bon samaritain
alors que celui qui ne s'arr~te pas en est exempt.
En certains endroits, on a eu recours la 16gisla-
tion: voir Note, (1964), 64 Col. L. Rev. 1301.
Toutefois, le problime soulev6 par les affaires de
sauvetage h l'6gard des principes 6nonc6s dans
l'arr8t East Suffolk Rivers Catchment Board peut
se ramifier encore plus s'il s'agit l d'une question
de responsabilit6 aussi bien envers le sauveteur
qu'envers le secouru, et qui repose sur un devoir
ind6pendant, et non d6riv6, envers le sauveteur,
incombant au d6fendeur qui s'est port6 volon-
taire. Ainsi, il vaut d'autant mieux attendre, pour
r6soudre ce probl~me, que le cas se pr6sente
carr6ment.

ttant donn6 mon opinion sur les questions en
litige, et compte tenu des faits, la premibre des
pr6tentions distinctes des appelants au sujet de la
responsabilit6 doit 8tre rejet6e si le second moyen,
soit celui qui met en jeu l'existence d'une obliga-
tion de diligence en vertu de la common law, est
rejet6. Leur troisibme pr6tention n'est pas nette-
ment fond6e sur l'existence d'une obligation
initiale ou subs6quente de diligence et d'un man-
quement A cette obligation; s'il en est ainsi, je ne
vois pas comment la pr6tention de leur avocat au
sujet de la possibilit6 de pr6voir qu'il y aurait un
second sauveteur, mime si on l'accepte, peut
rendre le premier sauveteur, qui n'a commis
aucune n6gligence, responsable soit envers la per-
sonne secourue soit envers le second sauveteur. A
mon avis, I'encouragement de la common law
au sauvetage de personnes en danger d6passerait
les bornes s'il rendait un sauveteur responsable
envers un second sauveteur alors que le premier
n'a commis aucune faute de laquelle on puisse
dire qu'elle a 6t6 une incitation & une seconde
tentative de sauvetage.

Si la troisibme pr6tention des appelants 6tait
fond6e sur quelque 616ment de faute, il ne pour-
rait s'agir que d'une faute dans la fagon d'effec-
tuer la tentative de sauvetage. De plus, elle de-
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view of Lord Denning's statement in the Videan
case, supra, at p. 669 where he said that "if a per-
son by his fault creates a situation of peril, he must
answer for it to any person who attempts to
rescue the person who is in danger". There is no
factual basis upon which to consider the exten-
sion of Lord Denning's proposition which under-
lies the appellants' third submission in the al-
ternative view of it that I have taken. In so far
as it rests on an allegation that fault arose only
in the bungling of the rescue attempt (there
being no anterior duty), no such finding is war-
ranted. Beyond this, it invites a return to the
principles of the East Suffolk Rivers Catchment
Board case, and I do not wish to repeat what I
have already said with respect to them.

The present case is thus reduced to the ques-
tion of liability on the basis of (1) an alleged
breach of a duty of care originating in the rela-
tionship of carrier and passenger; (2) whether
the breach, if there was one, could be said to
have prompted Horsley to go to Matthews' rescue;
and (3) whether Horsley's conduct, if not so
rash in the circumstances as to be unforeseeable,
none the less exhibited want of care so as to make
him guilty of contributory negligence.

Whether MacLaren was in breach of his duty
of care to Matthews was a question of fact on
which the trial judge's affirmative finding is en-
titled to considerable weight. That finding was, of
course, essential to the further question of a con-
sequential duty to Horsley. Lacourcibre J. came
to his conclusion of fact on the evidence, after
putting to himself the following question: "What
would the reasonable boat operator do in the cir-
cumstances, attributing to such person the reason-
able skill and experience required of the master
of a cabin cruiser who is responsible for the safety
and rescue of his passengers?" (see [1969] 2 O.R.
137 at p. 144). It was the trial judge's finding
that MacLaren, as he himself admitted, had
adopted the wrong procedure for rescuing a pas-

vrait se fonder sur une interpr6tation large de la
d6claration de Lord Denning dans l'arrit Videan,
pricit6, p. 669: [TRADUCTION] <Si, par sa faute,
une personne cr6e une situation p6rilleuse, elle
doit en r6pondre A quiconque tente de sauver la
personne en danger>. Il n'existe rien dans les
faits qui pourrait servir de base A 1'extension
donn6e a la port6e de la proposition de Lord
Denning, et qui est sous-jacente A la troisibme
pr6tention des appelants, considdrie d'apr~s les
points de vue successifs que j'ai adopt6s. Dans
la mesure oia elle repose sur l'all6gation que la
faute d6coule seulement du fait d'avoir corn-
promis le succhs de la tentative de sauvetage (en
I'absence d'un devoir pr6alable), pareille con-
clusion n'est aucunement justifibe. Dcpass6 cela,
elle nous pousse a revenir aux principes 6noncis
dans I'arr8t East Suffolk Rivers Catchment Board,
et je ne veux pas reprendre ce que j'ai d6jA dit
A leur sujet.

En 1'esp~ce, il ne reste donc qu'h consid~rer
la responsabilit6 du point de vue de (1) l'all6ga-
tion d'un manquement a une obligation de dili-
gence n6e du lien de droit 6tabli entre le trans-
porteur et le passager, (2), de la question de
savoir si l'on peut consid6rer que tel manque-
ment, s'il en est, a amend Horsley a porter se-
cours A Matthews, et (3), de la question de
savoir si la conduite de Horsley, si elle n'6tait
pas, dans les circonstances, t6miraire h un point
tel qu'elle 6tait impr6visible, t6moigne n6anmoins
d'un manque de diligence le rendant coupable de
faute commune.

La question de savoir si MacLaren a manqu6
A son obligation de diligence envers Matthews
est une question de fait, et a cet 6gard, on peut
accorder beaucoup de poids h la conclusion
affirmative du juge de premibre instance. tvi-
demment, cette conclusion est essentielle pour
d6terminer la question qui se pose ensuite, soit
celle de l'obligation consiquente envers Horsley.
Le Juge Lacourcibre en est arriv6 A cette conclu-
sion de fait en se fondant sur la preuve, apris
s'6tre pos6 la question suivante: [TRADUCTION]

<<Dans ces circonstances, que ferait un exploitant
avis6, pour autant qu'il ait la comp6tence et l'ex-
p6rience raisonnablement requises d'un capitaine
de yacht de croisibre responsable de la s6curit6 et
du sauvetage de ses passagers?> (voir [1969]
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senger who had fallen overboard. He knew the
proper procedure, and had practised it. Coming
bow on to effect a rescue was the standard pro-
cedure and was taught as such.

MacLaren's answer to the allegation of a breach
of duty was that he had been guilty merely of an
error of judgment. This was the view taken by
the majority in the Ontario Court of Appeal who
were moved by the element of emergency. What
makes this view vulnerable is that this was not
a case where MacLaren had failed to execute the
required manoeuvre properly, but rather one
where he had not followed the method of rescue
which, on the uncontradicted evidence, was the
proper one to employ in an emergency. There
was no external reason for his failure to do so.
Jones demonstrated that in the rescue of his wife.
Further, after MacLaren's first abortive attempt
at rescue, over a period of time which the
evidence indicated would have been sufficient to
effect a bow on rescue, he made a second attempt
with the wrong procedure. It was only then, with
the lapse of three or four minutes after Matthews
had fallen overboard, that Horsley went to his
rescue. I note also that after MacLaren resumed
control of his boat from Jones he went bow on to
rescue Horsley.

I do not see how it can be said that the trial
judge's finding against MacLaren on the issue of
breach of duty is untenable. In relation to
Horsley's intervention, the finding stands unem-
barrassed by any question of causation in rela-
tion to Matthews. This, at least, distinguishes the
present case from Hutchinson v. Dickie, supra.

There, as here, an invited guest on a cabin
cruiser fell overboard and drowned during a lake
cruise. The owner and operator of the boat was
blameless in respect of the fall overboard, but
the trial judge founded liability for wrongful death
on breach of duty to act reasonably to effect a

2 O.R. 137, p. 144). Le juge de premiere ins-
tance a conclu que McLaren, comme ce dernier
l'a lui-mime admis, a suivi la mauvaise m6thode
pour sauver un passager tomb6 par-dessus bord.
I connaissait la m6thode h suivre, et s'y 6tait
d6ji entrain6. La m6thode de sauvetage habi-
tuelle consiste A avancer droit devant sur la per-
sonne; c'est ce qui est enseign6.

A l'all6gation qu'il avait manqu6 A son obli-
gation, MacLaren a r6pondu qu'il 6tait simple-
ment coupable d'une erreur de jugement. C'est
ce qu'a d6cid6 la majorit6 de la Cour d'appel de
l'Ontario, qui avait tenu compte de l'urgence de
la situation. Le reproche qu'on peut faire h pro-
pos de cette d6cision, c'est qu'il ne s'agit pas
d'un cas oh MacLaren n'a pas bien ex6cut6 la
manceuvre requise, mais plut6t d'un cas oii il n'a
pas suivi la m6thode de sauvetage qu'il convient
d'employer, comme l'a 6tabli la preuve demeur6e
incontest6e, en cas d'urgence. Il n'existe aucune
raison apparente pour laquelle il ne l'a pas fait.
Jones l'a d6montr6 en sauvant son 6pouse. De
plus, aprbs l'6chec de sa premibre tentative de
sauvetage, dans un intervalle qui, selon la preuve,
aurait 6t6 suffisant pour virer de fagon h effectuer
le sauvetage en avangant droit devant, MacLaren
a fait une seconde tentative en suivant la mau-
vaise m6thode. Ce n'est qu'alors, trois ou quatre
minutes s'6tant 6coul6es depuis la chute de Mat-
thews par-dessus bord, que Horsley s'est port6
au secours de celui-ci. Je remarque 6galement
qu'aprbs avoir repris de Jones le contr6le de son
yacht, MacLaren s'est approch6 droit devant sur
Horsley pour sauver ce dernier.

Je ne puis voir comment on peut dire que la
conclusion qu'a tirie le juge de premibre instance
contre MacLaren sur la question du manquement
A l'obligation est insoutenable. En ce qui con-
cerne l'intervention de Horsley, cette conclusion
n'est g~nde par aucune question de causalit6,
relativement A Matthews. C'est au moins lI ce
qui distingue la pr6sente espbce de 1'arr~t Hut-
chinson v. Dickie, pr6cit6.

Dans cette cause-li, comme dans la pr6sente,
une personne qui avait 6t6 invit6e sur un yacht
de croisbre est tomb6e par-dessus bord et s'est
noybe au cours d'une excursion sur un lac. Le
propri6taire, qui conduisait le yacht, n'6tait aucu-
nement A blAmer pour la chute par-dessus bord,
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rescue. There, as here, the owner-operator, on
hearing the cry "man overboard", reversed and
backed astern towards the drowning man. He was
then about 75 feet away from the boat. Two life-
rings were thrown to Dickie, the drowning man,
one falling within 20 feet and the other within 6
feet of him, but he paid no attention to them. A
boat hook was then made ready for use, but
Dickie disappeared when the boat was 20 to 25
feet away. The trial judge found negligence, inter
alia, in the failure to turn the boat and come bow
on. On appeal the action was dismissed on several
grounds. The appellate Court held that there was
"an entire lack of evidence that anything appel-
lant did or left undone caused his efforts at rescue
to fail". This was enough to dispose of the case,
as it was enough to dispose of the Matthews'
action. On a question more germane to the pres-
ent case, the Court agreed that there was a duty
of rescue owed to Dickie, but held that a breach
was not established by the backing-up procedure
that was employed; and, if there was an error, it
was one of judgment only in dealing with an
emergency. The Court noted that there was a
conflict of evidence on the issue of coming bow
on or backing up, and this too distinguishes
Hutchinson v. Dickie (which, moreover, was not
an action by a rescuer's estate) from the present
case which was decided more than twenty years
later.

I turn to the question whether the breach of
duty to Matthews could properly be regarded in
this case as prompting Horsley to attempt a
rescue. Like the trial judge, I am content to adopt
and apply analogically on this point the reasoning
of Cardozo J., as he then was, in Wagner v. Inter-

mais le juge de premibre instance a conclu qu'il
6tait responsable d'avoir illicitement caus6 la
mort parce qu'il avait manqu6 a son obligation
d'effectuer le sauvetage avec diligence raisonna-
ble. Dans cette cause-la comme dans celle-ci, le
propri6taire-utilisateur, en entendant: gUn hom-
me 4 la mer>, a fait marche arribre et a recul6
vers l'homme qui se noyait. Ce dernier se trouvait
alors A quelque 75 pieds du yacht. Deux bou6es
de sauvetage ont 6t6 lanc6es A Dickie, l'homme
qui 6tait en train de se noyer; 1'une est tomb6e A
moins de 20 pieds de lui et l'autre A moins de
6 pieds, mais il ne s'en est pas pr6occup6. On
s'est alors empar6 d'une gaffe, mais Dickie est
disparu au moment oii le yacht ne se trouvait
plus qu'A 20 A 25 pieds de lui. Le juge de pre-
mibre instance a conclu qu'il y avait n6gligence
parce que, entre autres motifs, on n'avait pas fait
virer le yacht pour s'approcher droit devant sur
lui. En appel, la demande a 6t6 rejet6e pour plu-
sieurs motifs. La Cour d'appel a d6cid6 qu'il y
avait: [TRADUCTION] <Une absence totale de
preuve que l'6chec des tentatives de sauvetage de
l'appelant 6tait di h quelque acte ou omission
de sa part.>> Cela 6tait suffisant pour d6cider du
litige, tout comme cela a suffi pour rejeter F'action
de Matthews. Quant A la question qui s'appa-
rente davantage A la pr6sente cause, la Cour a
convenu qu'il existait une obligation d'assistance
envers Dickie, mais elle a d6cid6 que le fait que
la m6thode qui consiste A reculer avait 6t6 em-
ploy6e ne permettait pas de dire qu'il y avait eu
manquement a cette obligation. S'il y avait eu
erreur, ce n'6tait qu'une erreur de jugement dans
la facon dont on avait fait face A la situation
d'urgence. La Cour a fait remarquer qu'il existait
des preuves contradictoires quant A la question
de savoir s'il faut s'approcher par I'avant ou bien
reculer, ce qui donne lieu a des distinctions entre
l'arr&t Hutchinson v. Dickie (dans lequel de plus,
il ne s'agit pas d'une action intent6e par la suc-
cession du sauveteur) et la pr6sente cause, qui
a 6t6 entendue plus de vingt ans plus tard.

J'aborde maintenant la question de savoir si,
en l'espbce, il est A juste titre possible de consi-
d6rer que le manquement A l'obligation envers
Matthews a amen6 Horsley a tenter d'effectuer
le sauvetage. Comme le juge de premiere ins-
tance, sur ce point, je suis dispos6 A adopter et
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national Railway Co.14, and of Lord Denning
M.R. in Videan v. British Transport Commission,
supra. To use Judge Cardozo's phrase, Horsley's
conduct in the circumstances was "within the
range of the natural and probable". The fact,
moreover, that Horsley's sacrifice was futile is
no more a disabling ground here than it was in the
Wagner case, where the passenger thrown off
the train was dead when the plaintiff went to help
him, unless it be the case that the rescuer acted
wantonly.

In the Ontario Court of Appeal, Schroeder J.A.,
as previously noted, took the view that Horsley
was not justified in going to the rescue of
Matthews unless MacLaren worsened Matthews'
situation through want of reasonable care. I need
say no more on this view than that it proceeds on
the basis of the East Suffolk Rivers Catchment
Board principles which are not applicable to the
facts of the present case.

Of more concern here is the position taken by
Jessup J.A. which, to put it again and briefly,
was that whoever MacLaren should have fore-
seen as a rescuer, it could not be Horsley. I can-
not agree with this ground of exoneration of Mac-
Laren when it is founded merely on his having
told Horsley to confine himself to the cabin and
cockpit. MacLaren's evidence on this matter was
that he had not previously met Horsley, he did
not know his experience with boating and with
water, and hence he did not want him on deck.
In my opinion, this evidence is no more telling
against Horsley as a rescuer than it would be
against Horsley as a rescuee if he had come on
deck and had then fallen overboard. Moreover,
the considerations which underlie a duty to a
rescuer do not justify ruling out a particular
rescuer if it be not wanton of him to intervene.
The implication of Jessup J.A.'s position is that
Horsley required MacLaren's consent to go to
Matthews' rescue. This is not, in my view, a
sufficient answer in the circumstances which
existed by reason of MacLaren's breach of duty.

-4 (1921), 133 N.E. 437.

h appliquer par analogie le raisonnement du Juge
Cardozo, alors juge puin6, dant l'arrat Wagner
v. International Railway Co.", et celui de Lord
Denning M.R., dans l'arret Videan v. British
Transport Commission, pricit6. Me servant des
termes du Juge Cardozo, la conduite de Horsley
6tait en l'occurrence: [TRADUCTION] <naturelle et
probable>. De plus, le fait que le sacrifice de
Horsley s'est av6r6 futile n'est, dans ce cas-ci,
pas plus un motif valable de rejet qu'il ne l'a 6t6
dans l'affaire Wagner, dans laquelle le passager
projet6 hors du train 6tait mort au moment otx
le demandeur s'est port6 A son secours, h moins
qu'il s'agisse d'un cas oii le sauveteur a agi de
fagon timiraire.

Comme je l'ai fait remarquer, en Cour d'appel
de l'Ontario le Juge Schroeder 6tait d'avis que
Horsley n'aurait eu raison d'aller au secours de
Matthews que si MacLaren avait aggrav6 la si-
tuation dans laquelle se trouvait celui-ci en n'a-
gissant pas avec une diligence raisonnable. Je n'ai
rien d'autre A ajouter, si ce n'est que cet avis est
fond6 sur les principes 6nonc6s dans l'arret East
Suffolk Rivers Catchment Board, lesquels ne s'ap-
pliquent pas aux faits de la pr6sente cause.

La position prise par le Juge d'appel Jessup,
soit, pour l'exposer de nouveau bribvement, que
si MacLaren avait pu pr6voir que quelqu'un se
risquerait comme sauveteur, il n'aurait sfirement
pas pens6 A Horsley, a plus d'importance ici. Je
ne puis accepter ce motif d'exon6rer MacLaren,
lorsqu'il a pour unique fondement le fait que
MacLaren avait dit A Horsley de rester dans la
cabine ou dans le cockpit. A ce sujet, MacLaren
a t6moign6 qu'il n'avait jamais rencontr6 Horsley
auparavant, qu'il ne savait pas 1'exp6rience que
ce dernier avait de la navigation et de 1'eau et
qu'iI ne voulait donc pas le voir sur le pont. A
mon avis, ce t6moignage ne nuit pas plus h
Horsley en sa qualit6 de sauveteur qu'il ne lui
nuirait s'il avait &6, aprbs 8tre venu sur le pont
et 8tre tomb6 par-dessus bord, la personne se-
courue. De plus, les considerations qui motivent
l'existence d'une obligation envers un sauveteur
ne permettent pas d'exclure un sauveteur parti-
culier, s'il n'est pas t6m6raire pour lui d'inter-
venir. La position qu'a prise le juge d'appel
Jessup implique que Horsley devait avoir I'assen-

14 (1921), 133 N.E. 437.
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To quote again Judge Cardozo in the Wagner
case, "the law does not discriminate between the
rescuer oblivious of peril and the one who counts
the cost. It is enough that the act whether im-
pulsive or deliberate is the child of the occasion"
(133 N.E. 437 at p. 438).

In responding as he did, and in circumstances
where only hindsight made it doubtful that
Matthews could be saved, Horsley was not wan-
ton or foolhardy. Like the trial judge, I do not
think that his action passed the point of brave
acceptance of a serious risk and became a futile
exhibition of recklessness for which there can be
no recourse. There is, however, the question
whether Horsley was guilty of contributory
negligence. This was an alternative plea of the
respondent based, inter alia, on Horsley's failure
to put on a life-jacket or secure himself to the
boat by a rope or call on the other passengers to
stand by, especially in the light of the difficulties
of Matthews in the cold water. The trial judge re-
jected the contentions of contributory negligence,
holding that although "wearing a life-jacket or
securing himself to a lifeline would have been
more prudent. . . Horsley's impulsive act without
such precautions was the result of the excitement,
haste and confusion of the moment, and cannot
be said to constitute contributory negligence" (see
[1969] 2 O.R. at p. 149). In view of its con-
clusions on the main issue of MacLaren's liability,
the Ontario Court of Appeal did not canvass the
question of contributory negligence.

The matter is not free from difficulty. About
two minutes passed after Matthews had fallen
overboard and MacLaren made his first abortive
attempt at rescue by proceeding astern. Two life-
jackets had been successively thrown towards
Matthews without any visible effort on his part

timent de MacLaren avant d'aller au secours de
Matthews. A mon avis, ce n'est pas 1A un argu-
ment valable dans les circonstances, lesquelles
ont exist6 du fait que MacLaren a manqu6 A
son obligation. Je cite encore le Juge Cardozo
dans 1'arret Wagner: [TRADUCTION] <La loi ne
fait aucune distinction entre le sauveteur oubliant
le risque qu'il court et celui qui le pbse. Il suffit
que 1'intervention, qu'elle ait 6t6 faite sous le
coup d'une impulsion ou qu'elle soit d6lib6r6e,
naisse de la situation>>. (133 N.E. 437, p. 438).

En agissant comme il l'a fait, dans des circons-
tances oii seuls les 6v6nements subs6quents ont
permis de douter qu'il fftt possible de sauver
Matthews, Horsley n'a pas 6t6 t6mbraire et irr6-
fl6chi. Comme le juge de premibre instance, je
ne crois pas que par son geste il a fait plus
qu'assumer bravement un risque grave, et fait
preuve futilement d'une insouciance A l'6gard de
laquelle il ne peut y avoir aucun recours. Toute-
fois, Horsley est-il coupable de n6gligence com-
mune? C'est un moyen que l'intim6 a invoqu6
comme moyen distinct; il est fond6, entre autres,
sur le fait que Horsley n'a pas mis de gilet de
sauvetage, ne s'est pas attach6 au bateau h l'aide
d'une corde, ou encore n'a pas fait appel aux
autres passagers pour que ces derniers se tien-
nent pr~ts, eu 6gard, particulibrement, aux diffi-
cult6s auxquelles faisait face Matthews dans l'eau
glac6e. Le juge de premibre instance a rejet6 la
pr6tention qu'il y avait n6gligence commune, d6-
cidant que bien que: [TRADUCTION] <il aurait 6t6
plus prudent de porter un gilet de sauvetage ou
de s'attacher & une ligne de sauvetage . . . l'action
impulsive de Horsley, faite sans qu'il ait pris
pareilles pr6cautions, est due h l'excitation, A la
hAte et h la confusion qui r6gnaient & ce moment-
1, et on ne peut pas dire que cela constitue de
la n6gligence commune> (voir [1969] 2 O.R.,
p. 149). Vu les conclusions qu'elle a tir6es sur la
question principale de la responsabilit6 de Mac-
Laren, la Cour d'appel de l'Ontario n'a pas trait6
de la question de la n6gligence commune.

La question comporte des difficult6s. Quelque
deux minutes s'6taient 6coul6es depuis que Mat-
thews 6tait tomb6 par-dessus bord et que Mac-
Laren avait d'abord tent6 sans succhs d'effectuer
le sauvetage en reculant. Deux gilets de sauvetage
avaient 6t6 lanc6s l'un apris l'autre en direction
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to seize them. Then came the second attempt at
rescue by backing the boat, and it was in progress
when Horsley dived in. Horsley had come on
deck at the shout of "Roly's overboard" and
was at the stern during MacLaren's first at-
tempt at rescue, and must have been there when
the life-jackets were thrown towards Matthews.
However, in the concern of the occasion, and
having regard to MacLaren's breach of duty, I
do not think that Horsley can be charged with
contributory negligence in diving to the rescue
of Matthews as he did. I point out as well that
the evidence does not indicate that the failure
to put on a life-jacket or secure himself to a life-
line played any part in Horsley's death.

The trial judge assessed damages of $70,300
for Horsley's widow and three children. Counsel
for MacLaren argued for a limitation of liability
to $66,318.42, pursuant to ss. 657, 659 and 661
of the Canada Shipping Act, R.S.C. 1952, c. 29,
as enacted by 1960-61, c. 32, ss. 32 and 34;
1964-65, c. 39, s. 36, if it should be found that
MacLaren was liable in respect of Horsley's
death. The statutory limitation of liability of a
shipowner applies if, inter alia, the loss or injury
is without his actual fault or privity. That is not
this case, and the trial judge rejected the claim
of limitation accordingly. It was contended, how-
ever, that MacLaren was sued as master rather
than as owner, and was hence entitled to limit
his liability in accordance with s. 659 aforemen-
tioned, which so provides whether the specified
loss or injury occurs with or without his actual
fault or privity. Counsel for the appellants con-
ceded that the statutory limitation applies in this
case if MacLaren is liable, and I need not there-
fore pursue this question further. However, the
quantum of the limited amount may be spoken
to if the sum of $66,318.42, which was chal-
lenged by the appellants, is not correct.

de Matthews et, apparemment, il n'avait pas tent6
de les saisir. Puis il y a eu la seconde tentative
de sauvetage, lorsqu'on a fait reculer le bateau;
c'est au cours de cette tentative que Horsley a
plong6. Horsley s'est rendu sur le pont au cri de
<<Roly est A la mer>; et il se trouvait A l'arribre
du bateau au cours de la premiere tentative de
sauvetage effectu6e par MacLaren, c'est 1A qu'il
devait &re lorsque les gilets de sauvetage ont t
lanc6s en direction de Matthews. Toutefois, vu
la gravit6 de la situation et eu 6gard au fait que
MacLaren a manque h son devoir, je ne crois pas
que 1'on puisse accuser Horsley de n6gligence
commune du fait qu'il a plong6 comme il l'a fait
pour sauver Matthews. Je signale 6galement que
la preuve n'indique pas que le fait que Horsley
n'a pas mis de gilet de sauvetage ou ne s'est pas
attach6 h une ligne de sauvetage ait 6t un facteur
en ce qui concerne sa mort.

Le juge de premibre instance a 6valu6 les
dommages h $70,300, en ce qui concerne la
veuve et les trois enfants de Horsley. L'avocat
de MacLaren a soutenu que la responsabilit6 de-
vait 8tre limit6e h $66,318.42, en conformit6 des
art. 657, 659 et 661 de la Loi sur la marine
marchande du Canada, S.R.C. 1952, c. 29, adop-
t6s par 1960-61, c. 32, art. 32 et 34, et par
1964-65, c. 39, art. 36, si l'on concluait que
MacLaren 6tait responsable de la mort de Hor-
sley. La limitation de la responsabilit6 du pro-
pri6taire d'un navire cr66e par la loi s'applique,
entre autres, si la mort ou les blessures survien-
nent sans qu'il y ait faute ou complicit6 r6elle de
sa part. Ce n'est pas le cas ici; par consiquent,
le juge de premiere instance a rejet6 la requ&e
en limitation. Toutefois, on a soutenu que Mac-
Laren 6tait poursuivi en qualit6 de capitaine plu-
t6t qu'en qualit6 de propri6taire et qu'il avait
donc le droit de faire limiter sa responsabilit6 en
conformit6 de l'art. 659 pr6cit6, lequel pr6voit
pareille limitation que la mort ou les blessures
soient dues ou non A une faute ou complicit6
r6elle de sa part. L'avocat des appelants a con-
venu que la limitation cr66e par la loi s'applique
si MacLaren est responsable; je n'ai donc pas A
en parler davantage. Toutefois, le montant de la
limitation peut atre examin6 si la somme de
$66,318.42, que les appelants ont contest6e, n'est
pas exacte.
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Subject to this, I would allow the appeal, set
aside the judgment of the Ontario Court of Ap-
peal and restore the judgment of the trial judge
but vary the damages to take account of the limi-
tation of liability. On this basis, the appellants
are entitled to judgment for $66,318.42, which
should be appropriated to the widow and chil-
dren on the proportions fixed by the trial judge.
The appellants are entitled to costs here and in
the Court of Appeal as well as to costs of the
trial.

Appeal dismissed with costs, HALL and LAS-
KIN JJ. dissenting.

Solicitors for the plaintiffs, appellants: Levin-
ter, Dryden, Bliss, Maxwell, Levitt & Hart,
Toronto.

Solicitors for the defendant, respondent, Ken-
neth W. MacLaren: Du Vernet, Carruthers,
Beard & Eastman, Toronto.

Bathurst Paper Limited Appellant;

and

Minister of Municipal Affairs of the
Province of New Brunswick Respondent.

1971: October 8; 1971: November 1.

Present: Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK, APPEAL DIVISION

Taxation-Assessment-Tax exemption granted
under 1927 private Act-Assessment Act providing
for continued recognition of tax concessions pre-
viously enjoyed-Subsequent change in definition of
"tax concession"- Whether exemption remained-
Assessment Act, 1965-66 (N.B.), c. 110, ss. 1(i)
[am. 1968, c. 15, s. 1(b)], 18(2) [re-en. 1967, c. 25,
s. 11].

Under the New Brunswick Assessment Act,
1965-66, c. 110, as amended by 1967, c. 25, and
1968, c. 15, the power plant of the appellant com-
pany was assessed for tax for the year 1968. On
appeal to the Appeals Tribunal set up under the

Sous cette r6serve, je suis d'avis d'accueillir
I'appel, d'infirmer le jugement de la Cour d'appel
de I'Ontario et de r6tablir la d6cision du juge de
premiere instance, mais en modifiant le montant
des dommages de fagon A tenir compte de la
limitation de responsabilit6. Sur cette base, les
appelants ont droit h un jugement en leur faveur
pour la somme de $66,318.42, laquelle doit 8tre
attribu6e h la veuve et aux enfants d'aprbs les
proportions fix6es par le juge de premibre ins-
tance. Les appelants ont droit aux d6pens en
cette Cour et en Cour d'appel ainsi qu'aux d6-
pens en premibre instance.

Appel rejetd avec ddpens, LES JUGES HALL et
LASKIN itant dissidents.

Procureurs des demandeurs, appelants: Le-
vinter, Dryden, Bliss, Maxwell, Levitt & Hart,
Toronto.

Procureurs du ddfendeur, intimd, Kenneth W.
McLaren: Du Vernet, Carruthers, Beard & East-
man, Toronto.

Bathurst Paper Limited Appelante;

et

Le Ministre des Affaires municipales de la
province du Nouveau-Brunswick Intimg.

1971: le 8 octobre; 1971: le 1" novembre.

Pr6sents: Les Juges Ritchie, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA COUR D'APPEL DU NOUVEAU-
BRUNSWICK

Revenu--Cotisation-Exemption fiscale accordde
par une Loi privie de 1927-Assessment Act privoit
le maintien des concessions fiscales antirieures-
Modification subsdquente de la ddfinition de
aconcession fiscale))-L'exemption continue-t-e!le-
Assessment Act, 1965-66 (N.-B.), c. 110, art. 1(i)
[modifid par 1968, c. 15, art. 1 (b)] 18(2) [riddictd
par 1967, c. 25, art. 11].

En vertu du New Brunswick Assessment Act,
1965-66, c. 110, modifi6 par 1967, c. 25 et 1968,
c. 15, la centrale blectrique de la compagnie ap-
pelante a 6t6 6valu6e pour fins d'imposition pour
l'annie 1968. En appel, le tribunal d'appel cr66 en
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Act, the company was held to be exempt under s. 3
of An Act relating to Bathurst Company, Limited,
1927 (N.B.), c. 75, which Act was confirmed by
An Act respecting Bathurst Paper Limited-Les
Papeteries Bathurst Limitle, 1966 (N.B.), c. 124.
Section 18(2) of the Assessment Act provided for
the continued recognition of tax concessions enjoyed
before November 19, 1965. On a further appeal to
the Court of Appeal, the majority of the Court con-
cluded that because of the repeal by 1968, c. 15,
s. 1(b), which had effect as of January 1, 1968, of
paras. (ii) and (iv) of s. 1(i) (wherein "tax con-
cession" was defined) the claim of exemption failed.
Consequently, the assessment was restored. The
company then appealed to this Court.

Held: The appeal should be dismissed.
The appellant's contention that the change in the

definition of "tax concession" left the exemption,
given in 1927 and confirmed in 1966, untouched be-
cause of the comprehensive terms of para. (vi) of
s. 1(i) was rejected. Under the amended form of
s. 1(i) "any other benefit or advantage of a like
nature" would exclude a reduced or fixed assess-
ment and a reduced or fixed tax. Prior to January 1,
1968, it also excluded total exemptions from assess-
ment and taxation. It was not accepted that what
had been expressly excluded had at the same time
been impliedly retained.

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division,
allowing an appeal from a decision of the
Appeals Tribunal holding certain property of the
appellant to be exempt from taxation under the
Assessment Act, 1965-66 (N.B.), c. 110.
Appeal dismissed.

D. K. Laidlaw, Q.C., and Thomas W. Riordan,
for the appellant.

B. A. Crane, for the respondent.

The judgment of the Court was delivered by

LASKIN J.-The issue in this appeal is whether
a power plant of Bathurst Paper Limited, situate
outside the Town of Bathurst, was assessable to
tax for the year 1968 under the New Brunswick
Assessment Act, 1965-66 (N.B.), c. 110, as

1 (1970), 2 N.B.R. (2d) 514, 15 D.L.R. (3d) 468.

vertu de la Loi a jug6 la compagnie exempte en
vertu de Part. 3 de la Loi An Act relating to
Bathurst Company, Limited, 1927 (N.-B.), c. 75,
qui a 6t6 continu6e par la Loi An Act respecting
Bathurst Paper Limited-Les Papeteries Bathurst
Limitle, 1966 (N.-B.), c. 124, L'Assessment Act
pr6voit h Part. 18(2) le maintien des concessions
fiscales ant~rieures au 19 novembre 1965. Un appel
a par la suite 6t6 interjet6 h la Cour d'appel, qui a
conclu A la majorit6 qu'd cause de l'abrogation par
l'alin6a (b) de l'art. 1 du c. 15 de 1968, en vigueur
le 1" janvier 1968, des sous-alindas (ii) et (iv) de
l'alin6a (i) de l'art. 1 (d6finissant I'expression econ-

cession fiscalez), la demande d'exemption devait
8tre rejet6e. En cons6quence, elle a r6tabli la cotisa-
tion. La compagnie a appel6 A cette Cour.

Arrit: L'appel doit tre rejet6.
La pr6tention de 1'appelante que le changement

apport6 dans la d6finition de la <concession fiscale>
n'a pas touch6 l'exemption cr66e en 1927 et con-
firm6e en 1966, 6tant donn6 le sens tris large des
termes du sous-alin6a (vi) de l'alinia (i) de l'art. 1,
doit &re rejet6e. En vertu de la version modifi6e
de l'alinia (i) de l'art. 1, <tout autre privilege ou
avantage de nature similaireD exclurait une 6valua-
tion fixe ou r6duite de m8me qu'une taxe fixe ou
r6duite. Avant le 1" janvier 1968, cette expression
excluait aussi les exemptions completes d'6valuation
et d'imposition. On doit rejeter la proposition que
ce qui a 6t6 express6ment exclu a, en m8me temps,
6t6 implicitement retenu.

APPEL d'un jugement de la Cour d'appel du
Nouveau-Brunswick', infirmant une d6cision d'un
tribunal d'appel qui avait jug6 que certains biens
de l'appelante 6taient exempts de toute taxe en
vertu de l'Assessment Act, 1965-66 (N.-B.),
c. 110. Appel rejet6.

D. K. Laidlaw, c.r., et Thomas W. Riordan,
pour l'appelante.

B. A. Crane, pour l'intime.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-II s'agit, dans le pr6sent
pourvoi, de savoir si une centrale 6lectrique de la
Bathurst Paper Limited, sise hors de la ville de
Bathurst, est imposable pour 1'annie 1968 en
vertu du New Brunswick Assessment Act,

2 (1970), 2 N.B.R. (2d) 514, 15 D.L.R. (3d) 468.
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amended by 1967 (N.B.), c. 25 and 1968
(N.B.), c. 15. A narrow point of statutory con-
struction is involved by reason of a claimed
exemption from tax under An Act relating to
Bathurst Company, Limited, 1927 (N.B.), c. 75,
as confirmed by An Act respecting Bathurst
Paper Limited-Les Papeteries Bathurst Limitle,
1966 (N.B.), c. 124, deemed by its terms to have
come into force on March 31, 1965. It is said on
the one hand and denied on the other that the
exemption remained, notwithstanding a change in
the Assessment Act as hereinafter detailed.

The Assessment Act, which was assented to on
February 22, 1966, vested in the Province the
assessment and taxation of property which had
theretofore been in the hands of its various muni-
cipalities. One of the charging sections of the Act,
s. 3, proclaimed as of January 1, 1967, provides,
as amended by 1967 (N.B.), c. 25, s. 2, that not-
withstanding any private or special Act, where no
other provision is made under the Assessment
Act or the Real Property Tax Act, all provincial,
municipal or local taxes or rates on real property
are to be calculated and levied upon the whole
of the assessments made under the Assessment
Act. Sections 15, 16 and 17 fix the standards of
value at which real property in general, and farm-
land, freehold timberland and farm woodlots in
particular are to be assessed. Under s. 18(1),
these standards of assessment value "apply not-
withstanding any provision in any other Act,
public or private, or in any tax agreement."

Section 4 of the Act, proclaimed as of May 1,
1966, sets out a list of exemptions after declaring
generally that all real property in New Brunswick
is liable to assessment and taxation. None of those
exemptions apply in the present case. In addition
to them, however, the Act provides in s. 18(2)
for the continued recognition of tax concessions
enjoyed before November 19, 1965. Section
18(2) which took effect on May 1, 1966, reads:

Notwithstanding the provisions of any other public
or private Act, where, before November 19, 1965, a

1965-66 (N.-B.), c. 110, modifi6 par 1967
(N.-B.), c. 25 et 1968 (N.-B.), c. 15. Un point
pr6cis d'interpr6tation l6gislative se pose au sujet
du droit A une concession fiscale en vertu d'une
loi intitul6e An Act relating to Bathurst Company
Limited, 1927 (N.-B.), c. 75, continude par la
loi An Act respecting Bathurst Paper Limited-
Les Papeteries Bathurst Limitle, 1966 (N.-B.),
c. 124, laquelle est censde, d'aprbs ses disposi-
tions m~mes, 6tre entr6e en vigueur le 31 mars
1965. On soutient d'une part et l'on conteste de
l'autre que l'exemption a 6t6 maintenue en d6pit
d'une modification A 1'Assessment Act ci-aprbs
expos6e en d6tail.

L'Assessment Act, sanctionn6 le 22 f6vrier
1966, confie A la province 1'6valuation et l'imposi-
tion foncibres qui, auparavant, relevaient de ses
diff6rentes municipalit6s. L'un des articles de la
Loi imposant cette charge, l'art. 3, proclam6 en
vigueur a compter du ler janvier 1967 et modifi6
par I'art. 2, c. 25, 1967 (N.-B.), 6dicte que,
nonobstant toute loi spdciale ou priv6e, en
l'absence de toute autre disposition A cet 6gard
dans 1'Assessment Act ou le Real Property Act,
toutes les taxes ou cotisations provinciales, muni-
cipales et locales sur les immeubles se calculent
et se pr6l6vent d'apris la totalit6 des 6valuations
faites en vertu de l'Assessment Act. Les articles
15, 16 et 17 6tablissent les normes de valeur
selon lesquelles doivent 6tre imposds les immeu-
bles en g6n6ral et, en particulier, les terres de
culture, les terres bois6es d6tenues en tenure
franche et les bois6s de ferme. En vertu de l'art.
18(1), ces normes de valeur cotisable [TRADUC-
TION] s'appliquent nonobstant toute disposition
de toute autre loi, publique ou priv6e, ou de toute
convention fiscale>.

Dans l'art. 4 de la Loi, proclam6 en vigueur
le ler mai 1966, une liste d'exemptions suit une
d6claration g6n6rale portant que tout immeuble
situ6 an Nouveau-Brunswick est assujetti A
l'6valuation et A l'imposition. Aucune de ces ex-
emptions ne s'applique dans le cas pr6sent. En
plus de ces exemptions, cependant, la Loi pr6voit
h l'art. 18(2) le maintien des concessions fiscales
ant6rieures au 19 novembre 1965. L'article
18(2), qui est entr6 en vigueur le ler mai 1966,
se lit ainsi:
[TRADUCTIoN] Nonobstant les dispositions de toute
autre loi publique ou priv6e, lorsqu'une personne
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person was entitled to a tax concession under any
public or private Act or any agreement entered into
with or granted by a municipality under the pro-
visions of such Act, that person is not required to
pay by way of taxes on real property, including
business assessment, in any year any sum or sums
greater in the aggregate than would have been pay-
able for such year under all such public or private
Acts or agreements during the term specified therein
and any extension of such term provided for therein
under the law as it existed on November 19, 1965.

"Tax concession"' was defined in s. 1(i) of the
original Act, also effective as of May 1, 1966,
as follows:

"tax concession" means any provision in, or based
on the terms of, any public or private Act whereby
a person is entitled to a benefit or advantage by
way of

(i) a reduced or fixed assessment or valuation of
property, real or personal,
(ii) an exemption from assessment on property,
real or personal,
(iii) a reduced or fixed rate or tax,

(iv) an exemption from rating or taxation,

(v) a variation in the method of paying rates or
taxes, or
(vi) any other benefit or advantage of a like
nature.

By 1968 (N.B.), c. 15, s. 1(b), which had
effect as of January 1, 1968, paras. (ii) and (iv)
of the definition of "tax concession" were deleted.
In the result, the power plant of the company was
assessed for tax, but on appeal to the Appeals
Tribunal set up under the Act, the company was
held to be exempt under s. 3 of the Act of 1927,
which is in these words:

All power plants, water and storage dams and trans-
mission lines of Bathurst Company, Limited, and of
all subsidiary Companies thereof and their respective
successors and assigns, in New Brunswick, outside
of the Town of Bathurst shall, hereafter, be exempt

jouissait, avant le 19 novembre 1965, d'une con-
cession fiscale en vertu de toute loi publique ou
priv6e ou de toute entente conclue avec une muni-
cipalit6 ou accord6e par celle-ci sous l'empire d'une
telle loi, cette personne n'est pas tenue de payer, A
titre de taxes sur la propri6t6 immobilibre, y com-
pris de taxes d'affaires, au cours d'une ann6e donn6e,
un montant ou des montants sup6rieurs, dans 'en-
semble, h ce qu'elle aurait eu A payer pour telle
annie, en vertu de toutes ces lois publiques ou
priv6es ou de ces ententes, pendant la p6riode
sp6cifi6e dans ces lois ou ententes et toute prolonga-
tion de cette p6riode y prbvue, en vertu du droit
tel qu'il existait le 19 novembre 1965.

L'expression concession fiscale>' est d6finie
comme suit A l'al. (i) de 1'art. 1 de la Loi initiale,
6galement entr6e en vigueur le ler mai 1966:

[TRADUCTION] aconcession fiscaleD d6signe toute
disposition contenue dans une loi publique ou priv6e
ou fonde sur ses termes et par laquelle une personne
a droit au privilige ou & l'avantage.

(i) d'une 6valuation ou estimation fixe ou r6duite
d'un bien meuble ou immeuble,
(ii) d'une exemption de l'6valuation d'un bien
meuble ou immeuble,
(iii) d'un taux ou d'une taxe fixe, ou d'une r6-
duction du taux ou de la taxe,
(iv) d'une exemption de la r6partition et de l'im-
position,
(v) d'une modification du mode de paiement des
cotisations ou taxes, ou
(vi) de tout autre privilige ou avantage de nature
similaire.

Par l'al. (b) de l'art. 1 du c. 15 de 1968
(N.-B.), en vigueur le ler janvier 1968, on a
supprimb les sous-alin6as (ii) et (iv) dans la d-
finition de la cconcession fiscale>. En cons6-
quence, la centrale de l'appelante a 6t6 6valu6e
pour fins d'imposition, mais en appel, le tribunal
d'appel cr66 en vertu de la Loi a jug6 la compagnie
exempte en vertu de l'art. 3 de la Loi de 1927,
lequel est ainsi libell6:

[TRADUCTION] Les centrales 6lectriques, barrages,
barrages-r6servoirs et lignes de transmission de la
Bathurst Company Limited, de meme que de toutes
ses filiales et de leurs successeurs et ayants droit res-
pectifs, situbs au Nouveau-Brunswick, hors de la
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from all municipal taxation, including District and
County School rates, and from County valuation.

On a further appeal to the New Brunswick Court
of Appeal, the majority of the Court concluded
that because of the repeal of paras. (ii) and (iv)
of s. 1(i) the claim of exemption failed. Conse-
quently, the assessment in the sum of $271,000
was restored.

The question whether the tax exemption en-
joyed under the 1927 private Act survived the
change in definition of "tax concession", effected
in 1968, does not depend for its resolution on the
confirmatory private Act of 1966. That Act, as
its terms plainly show, merely took account of a
corporate change of name; and its effective date
of March 31, 1965 (which put it within the terms
of s. 18(2) of the Assessment Act) simply re-
flected the effective date of the name change. In
short, the private Act of 1966 neither strength-
ened nor weakened the scope of exemptions under
s. 18(2) as it stood at the time the 1966 Act
took effect.

What falls to be decided here is whether the
Assessment Act can be said to recognize the ex-
emption from tax in the 1927 Act as well on and
after January 1, 1968, as before that date. We
are not concerned here with any claim to exemp-
tion resting upon an allegedly inconsistent piece
of legislation passed subsequent to the Assess-
ment Act. The appellant's position, in line with
that taken in the dissenting opinion of Barry J.,
ad hoc, in the Court of Appeal, is that the change
in definition of "tax concession" left the ex-
emption, given in 1927 and confirmed in 1966,
untouched because of the comprehensive terms of
para. (vi) of s. 1(i); that the majority judgment
in the Court of Appeal failed to consider or
properly to appreciate the meaning of para. (vi)
before the amendment of s. 1(i); and that it
would be incongruous to find a repeal of the
1927 and 1966 private Acts by a mere change in
a definition, and especially so when s. 18(2) of
the Assessment Act exhibited no inconsistency
on its face, after the change in definition, with
the continued effectiveness of the private Acts.
Counsel for the appellant supported his conten-

ville de Bathurst, seront dordnavant exempts de
toutes taxes municipales, y compris les cotisations
scolaires de district et de comt6, et de l'6valuation
du comt6.
Appel a par la suite 6t6 interjet6 a la Cour d'appel
du Nouveau-Brunswick, qui a conclu i la ma-
jorit6 qu'd cause de I'abrogation des sous-alin6as
(ii) et (iv) de l'alinda (i) de I'art. 1, la demande
d'exemption devait 6tre rejet6e. En cons6quence,
elle a r6tabli la cotisation de $271,000.

La rdponse A la question de savoir si l'exemp-
tion fiscale pr6vue par la Loi de 1927 a continu6
a exister apris la modification apport6e en 1968
& la d6finition de la <concession fiscales, ne d6-
pend pas de la Loi privie confirmative adopt6e
en 1966. Cette Loi, comme ses termes le d6-
montrent clairement, ne fait que constater un
changement de nom de compagnie; sa date d'en-
tr6e en vigueur, soit le 31 mars 1965, (qui lui
rend applicable 1'art. 18(2) de 1'Assessment Act)
ne fait que refl6ter la date r6elle du changement
de nom. En bref, la Loi priv6e de 1966 n'6tend
ni ne diminue la port6e des exemptions vis6es
par 'art. 18(2), tel qu'il existait au moment de
1'entr6e en vigueur de la Loi de 1966.

Ce qu'il faut trancher ici c'est la question de
savoir si l'on peut dire que l'Assessment Act,
tant aprbs le ler janvier 1968 qu'avant cette date,
a constat6 l'exemption fiscale cr66e par la Loi
de 1927. II ne s'agit pas ici d'une demande d'ex-
emption fond6e sur une disposition 16gislative
adopt6e apris l'Assessment Act et qui serait in-
conciliable avec celui-ci. La position de 'appe-
lante, parallble A celle qu'exprime dans ses motifs
de dissidence le Juge Barry, juge ad hoc, en Cour
d'appel, est que le changement apport6 dans la
d6finition de la «concession fiscale> n'a pas tou-
ch6 1'exemption cr66e en 1927 et confirm6e en
1966, 6tant donn6 le sens trbs large des termes
du sous-alin6a (vi) de l'alinia (i) de l'art. 1;
que l'arr~t majoritaire de la Cour d'appel n'a pas
pris en consid6ration ou n'a pas correctement
appr6ci6 le sens du sous-alinda (vi) avant la mo-
dification de l'alin6a (i) de 'art. 1 et qu'il ne
serait pas convenable que les lois privies de 1927
et de 1966 soient abrog6es du seul fait d'un
changement dans une d6finition, sp6cialement
lorsque l'art. 18(2) de l'Assessment Act ne r-
vble aucune incompatibilit6 apparente avec le
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tions by reliance on s. 13 of the Interpretation
Act, R.S.N.B. 1952, c. 114, which reads as
follows:

The amendment of an Act shall not be deemed to
be, or to involve, a declaration that the law under
the Act was different from the law as it has become
under the Act as amended.

In my opinion, s. 13 merely precludes a Court
from making the prohibited inference from the
fact that an amendment was enacted. It does not
exclude reference to the amendment as an item
of legislative history bearing on the construction
of the amended statute. Such a reference, how-
ever, is of itself of no assistance in the present
case. There is nothing in the record to indicate
any particular circumstances or situation to which
the amendment to s. 1(i) was directed. It remains
therefore to consider whether a conclusion about
the matter in issue can be reached by examining
s. 18(2) according to the definition of "tax con-
cession" as it stood before January 1, 1968, and
as it became on and after that date.

It is not disputed that the Assessment Act,
apart from s. 18(2), effectively cut off any tax
exemptions of real property theretofore existing
and not falling within s. 4. If there had been no
definition of tax concession in the Act, it would
at least be open to argument that the terms of
s. 18(2) had in view not complete exemptions
but rather favourable tax treatment resulting in
lighter burdens than would ordinarily be carried
by the favoured taxpayers. The original definition
may be said, therefore, to have given an expanded
meaning to "tax concession", a meaning which
was lost when paras. (ii) and (iv) were repealed.
This position involves, however, ascription of a
particular meaning to the term "tax concession"
and, moreover, limits the scope of para. (vi) of
s. 1(i) ("any other benefit or advantage of a like
nature"), which remained part of the definition
of "tax concession" on and after January 1, 1968,
as it was before that date.

Among the.meanings of "concession" given in
the Oxford English Dictionary is "the action of

maintien en vigueur des lois priv6es aprbs la mo-
dification de la d6finition. L'avocat de l'appelante
invoque A 1'appui de sa thbse l'art. 13 de l'In-
terpretation Act, R.S.N.B. 1952, c. 114, libell6
comme suit:
[TRADUCTION] La modification d'un texte 16gislatif
n'est cens6e ni 8tre ni impliquer une d6claration
portant que le droit aux termes dudit texte diff6rait
de ce qu'est devenu le droit aux termes du texte
16gislatif modifi6.

A mon avis, I'art. 13 ne fait qu'empecher une
cour de tirer, du fait qu'il y a eu modification du
texte 16gislatif, une conclusion conforme h la d6-
claration vis6e. 11 ne l'empeche pas d'examiner
la modification comme antic6dent l6gislatif ayant
une influence sur 1'interpr6tation du texte modifi6.
Toutefois, pareil examen n'est en soi d'aucune
utilit6 en l'espice. Rien au dossier n'indique que
la modification de l'alinda (i) de 1'art. 1 visait
quelque circonstance ou situation sp6ciale. Il
reste donc h examiner s'il est possible d'en arri-
ver A une conclusion au sujet du litige en 6tudiant
1'art. 18(2) A la lumibre de la d6finition de la
«concession fiscale>', telle qu'elle existait avant
le ler janvier 1968 et telle qu'elle existe depuis.

On ne conteste pas que l'Assessment Act, A
l'exception de 1'art. 18(2), abolit de fait toute
exemption d'imp6t foncier jusqu'alors existante
A laquelle 1'art. 4 ne s'applique pas. S'il n'y avait
pas eu de d6finition de la «concession fiscale>
dans la Loi, il serait pour le moins possible de
dire que les termes de l'art. 18(2) visaient non
pas les exemptions totales, mais plut6t des privi-
liges fiscaux all6geant le fardeau fiscal que les
contribuables favoris6s devraient normalement
supporter. On peut donc dire que la premibre
d6finition donnait un sens plus 6tendu 6 la «con-
cession fiscales,, mais que ce sens a chang6 par
suite de I'abrogation des sous-alin6as (ii) et (iv).
Cette position implique cependant I'attribution
d'un sens particulier A 1'expression econcession
fiscale> et, de plus, restreint la port6e du sous-
alinda (vi) de 1'alin6a (i) de 1'art. 1 (ede tout
autre privilfge ou avantage de nature similaire>),
qui continue de faire partie de la d6finition de
la econcession fiscale>. depuis le ler janvier 1968,
comme il en faisait partie avant cette date.

Parmi les sens du terme econcession>' que don-
ne l'Oxford English Dictionary, on trouve [TRA-
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conceding, yielding or granting (anything asked
or required) ". This meaning is broad enough to
include an exemption unless the context precludes
it. But whatever "tax concession" may mean
outside of a statutory definition, there is its
meaning under para. (vi) to consider. That para-
graph cannot have had much, if any, subject-
matter when it was part of the original definition
of tax concession. But whatever its subject-mat-
ter, it then covered only "other" benefits or ad-
vantages of a like nature; that is, other than those
specified in the preceding paragraphs, which then
included exemptions from assessment and exemp-
tions from taxation. If para. (vi) did not em-
brace exemptions before January 1, 1968, can
it reasonably be said that its meaning expanded
on and after that date?

The matter may be viewed from the standpoint
of the subject-matter of para. (vi) under the
amended form of s. 1(i). "Any other benefit or
advantage of a like nature" (the emphasis is
mine) would exclude a reduced or fixed assess-
ment and a reduced or fixed tax. Prior to Janu-
ary 1, 1968, it also excluded total exemptions
from assessment and taxation. The appellant asks
this Court to say that what has been expressly
excluded has at the same time been impliedly re-
tained. This is not a logical proposition, even
though the language of the amended definition
lends some credence to it. It does so because of
the desire or need to give subject-matter to para.
(vi). Yet, the same problem of finding subject-
matter existed before the amendment was made.
Although it can be urged that failure in clear ex-
pression should not be held against a theretofore
exempt taxpayer when the Legislature could have
spoken unambiguously, I am not persuaded that
this is a case in which this approach should be
applied. The legislative history, such as it is, does
not go that far.

There is another consideration that is equally
telling. Legislative changes may reasonably be
viewed as purposive, unless there is internal or
admissible external evidence to show that only

DUCTION] <l'action de conc6der, de c6der ou d'oc-
troyer (une chose demand6e ou requise) >. Ce
sens est assez large pour englober une exemption
A moins que le contexte n'indique le contraire.
Quel que puisse 6tre le sens de l'expression <con-
cession fiscale>, ind6pendamment d'une d6finition
16gislative, il faut s'arriter au sens de cette ex-
pression aux termes du sous-alinia (vi). Ce sous-
alin6a, lorsqu'il faisait partie de la premibre d6-
finition de la <concession fiscale>, ne pouvait
avoir un objet bien 6tendu, s'il en avait. Quel
qu'ait 6t6 cependant son objet, il ne comprenait
alors que les «autres> privildges ou avantages de
nature similaire, c'est-A-dire ceux qui n'6taient
pas vis6s par les sous-alin6as pr6c6dents, lesquels
incluaient alors les exemptions d'6valuation et les
exemptions d'imposition. Si, avant le lor janvier
1968, le sous-alinda (vi) n'englobait pas les ex-
emptions, est-il raisonnable de dire que son sens
s'est 6tendu depuis cette date?

On peut considdrer la question du point de
vue de I'objet du sous-alin6a (vi) en vertu de la
version modifi6e de 1'alinda (i) de 'art. 1. <Tout
autre privilege ou avantage de nature similaire>
(les italiques sont de moi) exclurait une 6valua-
tion fixe ou r6duite de m~me qu'une taxe fixe ou
r6duite. Avant le ler janvier 1968, cette expres-
sion excluait aussi les exemptions compl6tes d'6-
valuation et d'imposition. L'appelante demande
A cette Cour de statuer que ce qui a 6t6 express6-
ment exclu a, en meme temps, 6t6 implicitement
retenu. Cette proposition n'est pas logique mime
si les termes de la nouvelle d6finition lui donnent
un certain poids, et cela & cause du besoin ou du
d6sir de donner un objet au sous-alinda (vi). La
mme difficult6, pourtant, de donner a ce sous-
alin6a un objet, existait avant la modification.
Bien qu'on puisse soutenir que le manque de
clart6 ne doit. pas s'interpr6ter au d6triment du
contribuable jusqu'alors exempt6 quand le 16-
gislateur aurait pu s'exprimer sans ambiguit6, je
ne suis pas convaincu qu'il s'agit ici d'une affaire
otx ce raisonnement doit s'appliquer. Les ant6c6-
dents l6gislatifs applicables ne sont pas tels qu'il
doive en 6tre ainsi.

Il y a une autre consid6ration, qui a autant de
poids. Il est raisonnable de croire que les modi-
fications aux lois ont un but, A moins que des
indices intrins6ques, ou des indices extrins~ques
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language polishing was intended. The submission
of the appellant would have it that the amend-
ment in 1968 accomplished nothing of substance,
but merely improved the drafting. This is, in my
opinion, an untenable position.

In the result, I would dismiss the appeal, but
would follow the New Brunswick Court of
Appeal in not awarding costs to the successful
Minister.

Appeal dismissed.
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MOTION TO QUASH

Appeal-Jurisdiction-Motion to quash-Fines
for 32 oflences against Dispensing Opticians Act-
Judgment not in "criminal cause"-"A mount in
controversy" total amount of fines-Dispensing
Opticians Act, R.S.Q. 1964, c. 258, s. 32-Supreme
Court Act, R.S.C. 1952, c. 259, ss. 36, 40, 41-Code
of Civil Procedure, art. 66.

The respondent's predecessor was condemned in
the Superior Court to pay to the appellant Corpora-
tion $12,600 in fines for 32 offences against the
Dispensing Opticians Act, R.S.Q. 1964, c. 258. This
judgment was reversed by the Court of Appeal. The
Corporation appealed to this Court and the respond-
ent moved to quash the appeal on the grounds (a)
that the judgment is in a "criminal cause" within
the meaning of the Supreme Court Act and no leave

recevables, d6montrent qu'on n'ait voulu qu'en
polir le style. Selon la pr6tention de l'appelante,
la modification de 1968 n'a rien accompli d'im-
portant, si ce n'est d'ambliorer la r6daction. C'est
1A, A mon avis, un argument insoutenable.

En consequence, je rejetterais le pourvoi, mais,
comme la Cour d'appel du Nouveau-Brunswick,
je n'accepterais pas de d6pens au Ministre, qui a
gain de cause.

Appel rejetd.

Procureur de l'appelante: Edward G. Byrne,
Bathurst.

Procureur de l'intimg: Eric B. Appleby, Fre-
dericton.

La corporation des opticiens d'ordonnances
de la province de Qu6bec (Demanderesse)
Appelante;

et

Les hiritiers 16gaux et reprdsentants lgaux
de feu Pierre Valentine et Le Service d'optique
tlite Ltie (Difendeurs) Intimis.

1971: le 5 octobre; 1971: le 20 d6cembre.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Ritchie, Hall et Pigeon.

REQUfTE EN ANNULATION

Appel-Compitence-Requete en annulation-
Amendes pour 32 infractions 4 la Loi des opticiens
d'ordonnances-Jugement non dans une gcause au
criminela--Montant en litigeD est le total-Loi
des opticiens d'ordonnances, S.R.Q. 1964, c. 258,
art. 32-Loi sur la Cour suprdme, S.R.C. 1952,
c. 259, art. 36, 40, 41-Code de Procidure civile,
art. 66.

L'auteur des intim6s a 6t6 condamn6 en Cour su-
perieure A payer A la Corporation appelante
$12,600 & titre d'amendes pour 32 infractions h
la Loi des opticiens d'ordonnances, S.R.Q. 1964,
c. 258. Ce jugement a 6t6 infirm6 par la Cour d'appel.
La Corporation a interjet6 un appel h cette Cour et
les intim6s en demandent l'annulation pour les mo-
tifs (a) qu'il s'agit d'un jugement dans une acause
au criminelb au sens de la Loi sur la Cour supreme
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to appeal has been granted, and (b) that the
amount of the "matter in controversy" does not ex-
ceed $10,000, because each offence constitutes a
separate matter in controversy.

Held: The motion to quash should be dismissed,
Pigeon J. dissenting.

Per Fauteux C.J. and Abbott, Ritchie and Hall JJ.:
The Corporation could validly lodge an appeal
de plano. According to the very terms of s. 32 of
the Dispensing Opticians Act authorizing it, the
action instituted by the Corporation is a "civil" suit
belonging exclusively to the Corporation, and the
fines that may be imposed belong to the Corporation
in its own right and may be recovered by the or-
dinary means of execution of a civil judgment.
Therefore, the provisions of s. 41(3) of the Supreme
Court Act cannot apply, for that section has nothing
to do with civil proceedings.

This is a case where a single creditor is suing its
debtor in order to recover its own debt of $12,600
owed because of 32 offences committed by the
debtor. These 32 offences represent so many causes
of action which were joined in the same suit, as
art. 66 of the Code of Civil Procedure allows.

Per Pigeon J., dissenting: What is decisive of the
question as to whether a judgment is in a "criminal
cause", is not the nature of the right in dispute, but
the procedure adopted in enforcing it. The first
ground is therefore unfounded.

It has been held in many cases that when a single
judgment disposes simultaneously of several cases
joined in the same suit, the amount of the "matter
in controversy" is not the total amount, but the
amount in issue in each separate case. We are deal-
ing here with 32 separate claims, based on as many
offences, and accordingly this is not a "matter in
controversy" in which the amount is the sum claim-
ed, but actually 32 separate cases in which the
amount in controversy is $200 for the first case
and $400 for each of the others. In determining the
jurisdiction of this Court, the fact that the provin-
cial statute authorizes the joinder of the causes of
action and makes such joinder the basis of jurisdic-
tion cannot be considered.

MOTION TO QUASH an appeal from a
judgment of the Court of Queen's Bench, Appeal
Side, province of Quebec', reversing a judgment
of Dorion C.J. Motion dismissed, Pigeon J.
dissenting.

et aucune autorisation d'en appeler n'a 6t6 donn6e,
et (b) le montant de la amatibre en litige> ne d6-
passe pas $10,000 parce que chaque infraction cons-
titue une matibre en litige distincte.

Arrit: La requite en annulation doit 6tre rejetie,
le Juge Pigeon 6tant dissident.

Le Juge en Chef Fauteux et les Juges Abbott,
Ritchie et Hall: La Corporation pouvait validement
loger un appel de plano. L'action intent6e par la
Corporation, d'apris les termes mimes de l'art. 32
de la Loi des opticiens d'ordonnances qui l'autorise,
est une poursuite eau civil, appartenant exclusive-
ment A la Corporation, et les amendes qui peuvent

tre d6cern6es appartiennent en propre A la Corpo-
ration et sont recouvrables par les modes ordinaires
d'ex6cution d'un jugement au civil. Il ne saurait donc
6tre question de l'application de la disposition de
l'art. 41(3) de la Loi sur la Cour supreme qui ne
vise aucunement les proc6dures au civil.

Il s'agit d'un seul cr6ancier qui poursuit son d6-
biteur, aux fins d'obtenir le recouvrement de sa pro-
pre crdance de $12,600 A raison de la commission
de 32 infractions par le d6biteur. Ces 32 infractions
constituent autant de causes d'action qui ont 6t6
r6unies dans une m8me demande en justice, tel que
le permet Part. 66 du Code de procidure civile.

Le Juge Pigeon, dissident: Ce qui est d6cisif de
la question de savoir si un jugement a 6t6 rendu dans
une acause au criminels, c'est non pas le nature
du droit en litige mais la proc6dure adopt6e pour
l'exercer. Le premier motif n'est donc pas fond6.

De nombreux arrits ont statu6 que lorsqu'un
mime jugement prononce en m8me temps sur plu-
sieurs affaires r6unies dans une mime poursuite, le
montant de la smatibre en litige> n'est pas le total
mais ce qui est en jeu dans chaque affaire distincte.
Nous sommes en pr6sence de 32 r6clamations dis-
tinctes d6coulant d'autant d'infractions et, par con-
s6quent, il ne s'agit pas d'une amatibre en litige>)
ob le montant est la somme r6clam6e mais bien de
32 affaires distinctes oh le montant en litige est de
$200 pour la premibre et de $400 pour chacune des
autres. Pour statuer sur la comp6tence de cette Cour
on ne peut pas tenir compte de ce que la loi pro-
vinciale permet le cumul des causes d'actions et le
rend attributif de comp6tence.

REQUtTE EN ANNULATION de l'appel
d'un jugement de la Cour du banc de la reine,
province de Qu6bec', infirmant un jugement du
Juge en Chef Dorion. Requ~te rejet6e, le Juge
Pigeon 6tant dissident.

[1972] R.C.S. 479
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Gilles St-Hilaire, for the plaintiff, appellant.

Andrd Joli-Coeur, for the defendants, re-
spondents.

The judgment of Fauteux C.J. and of Abbott,
Ritchie and Hall JJ. was delivered by

THE CHIEF JUSTICE-On May 13, 1967, ap-
pellant, the Corporation of Dispensing Opticians
of the Province of Quebec, brought a civil suit
against respondents' predecessor, the late Pierre
Valentine, under the Dispensing Opticians Act,
R.S.Q. 1964, c. 258, claiming the sum of $13,-
400 for offences against that Act. Appelant's
action was allowed in the Superior Court and
respondents' predecessor was ordered to pay
appelant $12,600, but this judgment was re-
versed in the Court of Appeal' on the grounds
that plaintiff had not proved the offence alleged
in its action.

Hence the appeal to this Court.
In their motion respondents request that the

appeal, lodged de plano, be quashed for two rea-
sons: (1) they contend that the judgment a quo
is a judgment in a criminal cause within the
meaning of s. 41(3) of the Supreme Court Act,
and no leave to appeal from that judgment to this
Court was granted to appellant; (ii) even if this
were not a criminal but a civil case, each offence
must, it is submitted, be considered as constituting
a separate matter in controversy, resulting in
each case in a fine of much less than $10,000,
namely a fine of $200 or $400. Accordingly, there
can be no appeal de plano to this Court.

In order to dispose of the first ground it is
sufficient to cite s. 32 of the Dispensing Opticians
Act, R.S.Q. 1964, c. 258, under which the action
was initiated by the Corporation:

32. The right of process for the offences provided
by this act shall belong exclusively to the Corpora-
tion. It shall be exercised by civil action before the
court having jurisdiction according to the amount
of the fine fixed by this act for the place where
the offence was committed or for the place where
the action is served. The fines shall belong to the
Corporation.

'[1971] C.A. 228.

Gilles St-Hilaire, pour la demanderesse, appe-
lante.

Andrd Joli-Ca ur, pour les d6fendeurs, intimbs.

Le jugement du Juge en Chef Fauteux et des
Juges Abbott, Ritchie et Hall a 6t6 rendu par

LE JUGE EN CHEF-L'appelante, la Corpora-
tion des Opticiens d'ordonnance de la province
de Qu6bec, intenta le 13 mai 1967 une action
civile contre l'auteur des intim6s, feu Pierre Va-
lentine, en vertu de la Loi des Opticiens d'Ordon-
nance, S.R.Q. 1964, c. 258, r6clamant la somme
de $13,400 par suite d'infractions A cette loi.
En Cour sup6rieure, I'action de l'appelante fut
maintenue et I'auteur des intim6s fut condamn6
h lui payer $12,600, mais ce jugement fut

renvers6 en Cour d'appell au motif que la deman-
deresse n'avait pas prouv6 1'infraction alligu6e
dans son action.

De 14 le pourvoi & cette Cour.
Par leur requte, les intim6s demandent Pan-

nulation de ce pourvoi, log6 de plano, pour deux
motifs: (i) le jugement a quo, dit-on, est un
jugement dans une cause au criminel au sens de
l'art. 41(3) de la Loi sur la Cour supreme et
aucune autorisation d'en appeler h cette Cour n'a

t donn6e A 1'appelante; (ii) mime s'il ne s'a-
gissait pas d'une cause au criminel mais d'une
cause au civil, il faut, soumet-on, tenir chaque
infraction comme constituant une matibre en li-
tige distincte, donnant lieu en chaque cas une
amende de beaucoup inf6rieure h $10,000, soit
une amende de $200 ou de $400. Dbs lors, il
ne saurait y avoir d'appel de plano h cette Cour.

Pour disposer du premier motif, il suffit de
citer 'art. 32 de la Loi des opticiens d'ordon-
nances, S.R.Q. 1964, c. 258, en vertu duquel
l'action fut institude par la Corporation:

32. La poursuite des infractions pr6vues par la
pr6sente loi appartient exclusivement A la corpora-
tion. Elle est exerc6e par action civile devant la
cour ayant juridiction suivant le montant de 'amen-
de fix6 par la pr6sente loi pour la localit6 oh l'in-
fraction a 6t6 commise ou pour la localit6 oi l'ac-
tion est signifi6e. Les amendes appartiennent h la
corporation.

'[19711 C.A. 228.

480



[1972] R.C.S. CORP. DES OPTICIENS D'ORDONNANCES C. VALENTINE Le Juge en Chef

It is thus clear that the action initiated by the
Corporation is a "civil" suit belonging exclusively
to the Corporation, and that, moreover, the fines
that may be imposed, consequent on such a suit,
belong to the Corporation in her own right and
may be recovered by the ordinary means of
execution of a civil judgment.

Not only are these views in accordance with
the wording of s. 32, but also, as we shall see,
with the decision of the Privy Council confirming
the decision of this Court in The King v. Nat Bell
Liquors, Limited2. That case turned, in particular,
on the determination of the true meaning of the
words "criminal causes" in the context of s. 36
of the Supreme Court Act, as it was at the time
in the English version:

36. Subject to sections thirty-eight and thirty-
nine an appeal shall lie to the Supreme Court from
any judgment of the highest court of final resort
now or hereafter established in any province of
Canada pronounced in a judicial proceeding,
whether such court is a court of appeal or of original
jurisdiction (except in criminal causes and in pro-
ceedings for or upon a writ of habeas corpus,
certiorari or prohibition arising out of a criminal
charge, or in any case of proceedings for or upon
a writ of habeas corpus arising out of any claim
for extradition made under any treaty) where such
judgment is,-

(a) a final judgment; or
(b) a judgment upon a motion for a non suit
or directing a new trial.

It will be noted that since 1922 the exception
provided in s. 36 has now become the subject
of the provisions of the present s. 40, the English
version of which is also worth citing:

40. No appeal to the Supreme Court lies under
section 36, 38 or 39 from a judgment in a criminal
cause, in proceedings for or upon a writ of habeas
corpus, certiorari or prohibition arising out of a
criminal charge, or in proceedings for or upon a
writ of habeas corpus arising out of a claim for
extradition made under a treaty.
Expressing his opinion on the meaning of the
word "criminal" as it then appeared in s. 36, and
thereafter in s. 40, Lord Sumner said:
The issue is really this. Ought the word "criminal"
in the section in question to be limited to the sense

2 [1922] 2 A.C. 128, 37 C.C.C. 129, 65 D.L.R. 1

Il est donc manifeste que Faction intent6e par
la Corporation est une poursuite <au civil> ap-
partenant exclusivement A la Corporation et que,
de plus, les amendes qui peuvent 6tre d6cem6es,
A la suite d'une telle poursuite, appartiennent en
propre A la Corporation et sont recouvrables par
les modes ordinaires d'ex6cution d'un jugement
au civil.

Ces vues sont non seulement conformes au
texte de 1'art. 32, mais aussi, comme nous allons
le voir, A l'arr~t du Conseil Priv6 confirmant la
d6cision de notre Cour dans The King c. Nat
Bell Liquors, Limited2. Dans cette cause, il s'a-
gissait notamment de d6terminer le sens v6ritable
des mots <criminal causes> dans le contexte de
Part. 36 de la Loi sur la Cour supreme, tel qu'il
6tait alors dans la version anglaise:

36. Subject to sections thirty-eight and thirty-
nine an appeal shall lie to the Supreme Court from
any judgment of the highest court of final resort now
or hereafter established in any province of Canada
pronounced in a judicial proceeding, whether such
court is a court of appeal or of original jurisdiction
(except in criminal causes and in proceedings for or
upon a writ of habeas corpus, certiorari or prohibi-
tion arising out of a criminal charge, or in any case
of proceedings for or upon a writ of habeas corpus
arising out of any claim for extradition made under
any treaty) where such judgment is,-

(a) a final judgment; or
(b) a judgment upon a motion for a non suit or
directing a new trial.

On observera que depuis 1922, l'exception pr6vue
A l'art. 36 forme maintenant l'objet des disposi-
tions du pr6sent art. 40 dont il convient aussi de
citer la version anglaise:

40. No appeal to the Supreme Court lies under
section 36, 38 or 39 from a judgment in a criminal
cause, in proceedings for or upon a writ of habeas
corpus, certiorari or prohibition arising out of a
criminal charge, or in proceedings for or upon a writ
of habeas corpus arising out of a claim for extra-
dition made under a treaty.
Se pronongant sur le sens du mot <<criminal> ap-
paraissant alors h l'art. 36, et depuis lors A l'art.
40, Lord Summer d6clara:
[TRADUCTION] Il s'agit effectivement de d6cider la
question suivante. Le terme acriminah dans l'article

2[1922] 2 A.C. 128, 37 C.C.C. 129, 65 D.R.L.1.
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in which "criminal" legislation is exclusively re-
served to the Dominion Legislature by the British
North America Act, s. 91, or does it include that
power of enforcing other legislation by the imposi-
tion of penalties, including imprisonment, which it
has been held that s. 92 authorizes Provincial
Legislatures to exercise? It may also be asked (though
this question is not precisely identical) under which
category does this conviction fall of the two re-
ferred to by Bowen L. J., in Osborne v. Milman
(1887) 18 Q.B.D. 471, when he contrasts the
cases "where an act is prohibited, in the sense that
it is rendered criminal", and "where the statute
merely affixes certain consequences, more or less
impleasant, to the doing of the act".

Their Lordships are of opinion that the word
"criminal" in the section and in the context in ques-
tion is used in contra-distinction to "civil", and
"connotes a proceeding which is not civil in its
character . . .".

Since the procedure adopted by the Corpora-
tion in exercising its rights is clearly civil in na-
ture, according to the very terms of the statute
authorizing such procedure, the provisions of
s. 41(3) cannot apply, for that section has nothing
to do with civil proceedings, and it follows that,
subject to a consideration of the second ground
submitted by respondents, this Court has juris-
diction under the present s. 36 to hear this civil
suit, in which, prima facie, the matter in con-
troversy in the appeal exceeds $10,000.

In their second ground respondents suggest
that the matter in controversy here is not the
amount of the totality of the fines applicable to
the totality of the offences, but the amount of the
fine applicable to each individual offence, namely
$200 for the first, and $400 for each of the
others.

In support of this contention this Court was
referred to several decisions that need to be dis-
tinguished from the case at bar. Thus, in Du-
chesse Shoe Limited v. Comit6 Paritaire3 , Cou-
sins v. Harding' and l'Autoritg v. Ibbotson5 ,
several creditors, represented or joined in the

- [19411 S.C.R. 538, [1941] 4 D.L.R. 480.
' [1940] S.C.R. 442, [1940] 3 D.L.R. 272.
I (1918), 57 S.C.R. 340, 43 D.L.R. 761.

en question doit-il se limiter au sens suivant lequel
la 16gislation en matibre ocriminelleb est exclusive-
ment assign6e au Parlement du Canada par 'article
91 de l'Acte de l'Am6rique du Nord britannique ou
comprend-il le pouvoir de faire respecter d'autres
16gislations par l'imposition de peines, y compris l'em-
prisonnement, pouvoir que les l6gislatures provin-
ciales peuvent, a-t-on jug6, exercer en vertu de l'ar-
ticle 92? On peut aussi se demander (bien que cette
question ne soit pas exactement identique) dans
quelle cat6gorie se trouve la d6claration de culpa-
bilit6, si l'on choisit entre les deux cat6gories men-
tionnies par le lord Juge Bowen dans Osborne v.
Milman (1887) 18 Q.B.D. 471, quand il distingue
les cas <odt un acte est prohib6, au sens ohi il est
consid6r6 comme criminel et ceux ohi la loi attache
simplement certaines cons6quences, plus ou moins
p6nib'es, a la perp6tration de l'acteo.
Leurs Seigneuries sont d'avis que, dans l'article et
le contexte en question, le terme scrimina> est
employ6 par opposition . <civil>, et use rapporte
a une proc6dure qui n'est pas de nature civileD.

La proc6dure adopt6e par la Corporation pour
exercer ses droits 6tant nettement h caractbre
civil, d'apris les termes m~mes du statut qui
l'autorise, il ne saurait 8tre question de l'appli-
cation des dispositions de 1'art. 41(3) qui ne vise
aucunement les proc6dures au civil et il s'ensuit,
sujet A la consid6ration du deuxibme moyen sou-
lev6 par les intim6s, que cette Cour a juridiction,
en vertu du pr6sent art. 36, pour entendre cette
affaire civile oi, prima facie, le montant de la
matibre en litige dans l'appel d6passe $10,000.

Par le second moyen, les intimbs suggbrent que
la matibre en litige, en 1'esphce, n'est pas le mon-
tant de la totalit6 des amendes imposables pour la
totalit6 des infractions, mais le montant de
l'amende imposable pour chaque infraction indi-
viduelle, soit $200 pour la premibre et $400 pour
chacune des autres.

Au soutien de cette pr6tention, l'on a r6f6r6
cette Cour A plusieurs arr8ts qu'il y a lieu de
diff6rencier du cas qui nous occupe. Ainsi, dans
Duchesse Shoe Limited c. Comiti Paritaire3,
Cousins c. Harding4 et l'Autoritg c. Ibbotson5 , il
s'agissait de plusieurs cr6anciers repr6sent6s ou

* [19411 R.C.S. 538, [1941] 4 D.L.R. 480.
4 [1940] R.C.S. 442, [19401 3 D.L.R. 272.
- (1918), 57 R.C.S. 340, 43 D.L.R. 761.
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same suit, were concerned. That is not the case
here, where a single creditor is suing its debtor
in order to recover its own debt of $12,600.
Also inapplicable is Watt & Scott, Ltd. v. The
City of Montreal6, in which appellant had brought
two separate suits against the City, and the Court,
in accordance with art. 291 and 292 of the old
Code of Civil Procedure-now 270 and 271 of
the new Code-ordered that these suits be joined
for purposes of evidence only. In the case at bar
there is no joinder of actions, but a joinder of
causes of action in the same suit, which art. 66
of C.C.P. allows. Lastly, in Glenn Falls Ins. Co.
v., Adams7 , there were a number of defendants
sued, under separate contracts, in a single action.
As already noted, this case is an action by a
creditor against his debtor.

These decisions are therefore readily distin-
guishable from the case at bar and, be it said with
all respect for the contrary view, have no appli-
cation to this case.

In short, appellant claims, under the above-
mentioned statute, that it is owed a sum of
$12,600 because of thirty-two offences committed
by respondents' predecessor. These thirty-two
offences represent so many causes of action which
may be, and were, joined in the same suit, as
art. 66 of C.C.P. allows. According to other pro-
visions of that Code, the courts' jurisdiction is
determined by the amount of the claim. If the
conditions specified in art. 66 of the C.C.P. had
not been met, defendant would have been entitled
to oppose the joinder of these causes of action;
this it has not done.

It is worth citing here the following extract
from the reasons for judgment given in this case
by Salvas J. of the Court of Appeal:

[TRANSLATION] In its action plaintiff was claiming
$13,400.00. "The right of process for the offences
provided by this act shall belong exclusively to the
Corporation. It shall be exercised by civil action

.before the court having jurisdiction according to
the amount of the fine fixed by this act ... The
fines belong to the Corporation" (R.S.Q. c. 258,

(1920), 60 S.C.R. 523, 58 D.L.R. 113.
7(1916), 54 S.C.R. 88, 32 D.L.R. 399.

joints dans une mime action. Tel n'est pas le cas
en 'esp~ce oii un seul creancier, aux fins d'obtenir
le recouvrement de sa propre cr6ance de $12,600,
poursuit son d6biteur. D'aucune application, 6ga-
lement, est l'affaire Watt & Scott, Ltd. c. La Ville
de Montrial6 , oii I'appelant avait institu6 deux
actions distinctes contre la Cit6 et oa la Cour
ordonna, en vertu des art. 291 et 292 de l'ancien
Code de procidure civile-maintenant 270 et
271 du nouveau,--que ces actions soient r6unies
pour les fins de la preuve seulement. Dans notre
cas, il ne s'agit pas de r6union d'actions, mais de
r6union de causes d'action dans une m~me de-
mande, ce que permet 1'art. 66 C.P.C. Enfin,
dans l'affaire Glenn Falls Ins. Co. c. Adams', il
s'agissait d'une pluralit6 de d6fendeurs poursuivis,
en vertu de contrats distincts, au moyen d'une
seule action. En 1'espice, comme d6ji signal6,
c'est l'action du cr6ancier contre son d6biteur.

Aussi bien, ces arrits se distinguent facilement
du cas qui nous occupe et, soit dit avec respect
pour l'opinion contraire, n'ont aucune application
en l'espce.

En somme, I'appelante se pr6tend cr6ancibre,
en vertu du statut ci-dessus, d'une somme de
$12,600 A raison de la commission de trente-
deux infractions par l'auteur des intim6s. Ces
trente-deux infractions constituent autant de
causes d'action qui peuvent 8tre et qui ont 6t6
r6unies dans une mime demande en justice, tel
que le permet 'art. 66 C.P.C. Selon d'autres
dispositions de ce Code, la juridiction des tribu-
naux est d6termin6e par le montant de la de-
mande. Si les conditions 6nonc6es A l'art. 66
C.P.C. n'avaient pas 6t6 satisfaites, il aurait 6t6
loisible au d6fendeur de s'opposer A la r6union
de ces causes d'action; ce qu'il n'a pas fait.

Il convient de citer ici l'extrait suivant des
motifs de jugement donn6 en cette cause par M. le
juge Salvas de la Cour d'appel:

Par son action la demanderesse r6clamait $13,400.00.
<<La poursuite des infractions privues par la pr6-
sente loi appartient exclusivement i la corporation.
Elle est exerc6e par action civile devant la cour
ayant juridiction suivant le montant de l'amende
fix6 par la pr6sente loi ... Les amendes appartien-
nent a la corporation, (S.R.Q. Ch. 258, art. 32)

a (1920), 60 R.C.S. 523, 58 D.L.R. 113.
' (1916), 54 R.C.S. 88, 32 D.L.R. 399.
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s. 32), for each of the offences. The reference
is to a court of civil jurisdiction. That jurisdiction
is not exclusive in so far as the amount claimed is
concerned. We must therefore refer on this point
to the rules of the Code of Civil Procedure, "appli-
cable to all actions" in civil matters. Plaintiff is the
creditor in respect of a sum of $12,600.00 owing
to it by defendant under several causes of actions
which "may be joined in the same suit" (C.C.P.
Title 3, Chap. 2, art. 66).

If respondents' claim were accepted, the provi-
sion contained in s. 32 of the statute, to the effect
that the action must be brought before the Court
having jurisdiction according to the amount,
would have no object because in every case the
largest fine attaching to an offence being $400,
the action would necesarily have to be brought in
the Provincial Court.

The Corporation could therefore, in my opi-
nion, validly lodge an appeal de plano before this
Court, as it has done.

I would dismiss respondents' motion with costs.

PIGEON J. (dissenting)-The appeal by the
Corporation is from a judgment rendered by The
Quebec Court of Appeal on January 29, 1971.
This decision reversed a judgment delivered by
the Superior Court on August 16, 1968, whereby
respondents' predecessor, Pierre Valentine, was
condemned to pay the Corporation $12,600 in
fines for thirty-two offences against the Dispensing
Opticians Act.

The motion of the respondents, the heirs of the
defendant Pierre Valentine, prays that the appeal
be quashed on two grounds.

(1) The judgment is in a "criminal cause"
within the meaning of s. 40 of the Supreme Court
Act;

(2) The amount of the "matter in controversy"
in the appeal does not exceed $10,000, because
each offence constitutes a separate matter in con-
troversy.

On the first ground it must be noted, at the
outset, that it is well established, by conclusive
precedents, that a criminal prosecution for an
offence against a provincial statute, that carries
a penalty by fine or imprisonment, is as much a
"criminal cause" as a similar prosecution under

et ce, pour chacune des infractions. Il s'agit d'une
cour de juridiction civile. Cette juridiction, quant
au montant r&clam6, n'est pas exclusive. II faut
done s'en rapporter, sur ce point, aux rigles du
Code de proc6dure civile <applicables a toutes les
demandes en justice> en matibre civile. La deman-
deresse est cr6ancibre d'une somme de $12,600.00
que lui doit le d6fendeur en vertu de plusieurs causes
d'actions qui epeuvent 6tre r6unies dans une mime
demande en justiceo (C.P.C. titre 3, Ch. 2, art. 66).

Si l'on acceptait la pr6tention des intim6s, la
disposition contenue A l'art. 32 du statut, A 1'effet
que l'action doit 6tre prise devant la cour ayant
juridiction suivant le montant, deviendrait sans
objet parce que dans tous les cas, 1'amende la
plus 6lev6e attach6e h une infraction 6tant de
$400, il faudrait n6cessairement s'adresser a la
Cour provinciale.

A mon avis, la Corporation pouvait donc,
comme elle l'a fait, validement loger devant cette
Cour un appel de plano.

Je rejetterais la requite des intim6s avec d6pens.

LE JUGE PIGEON (dissident)-Le pourvoi de
la Corporation est interjet6 i l'encontre d'un
jugement rendu par la Cour d'Appel du Qu6bec
le 29 janvier 1971. Cet arr& infirme un juge-
ment rendu par la Cour sup6rieure le 16 aofit
1968 condamnant I'auteur des intim6s, Pierre
Valentine, a payer a la Corporation $12,600 A
titre d'amendes pour trente-deux infractions A la
Loi des opticiens d'ordonnances.

La requate des intim6s, h6ritiers du d6fendeur
Pierre Valentine, demande l'annulation du pour-
voi pour deux motifs:

(1) Il s'agit d'un jugement dans une <cause
au criminel> au sens de l'article 40 de la Loi
sur la Cour suprdme;

(2) Le montant de la <<matibre en litige> dans
l'appel ne d6passe pas $10,000 parce que chaque
infraction constitue une matibre en litige distincte.

Sur le premier motif, il faut tout d'abord cons-
tater qu'il est bien 6tabli par une jurisprudence
d6cisive, qu'une poursuite p6nale pour infraction
h une loi provinciale qui comporte une sanction
par amende ou emprisonnement est une 4cause
au criminel> tout comme une pareille poursuite
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the Criminal Code or any other federal statute.
This clearly appears from the decision of this
Court in The King v. Nat. Bell Liquors Limited8 ,
affirmed by the Privy Council9 . This is not decisive
of the point, because the provincial statute under
which the prosecution was initiated (Revised
Statutes 1964, c. 258) provides in s. 32:

32. The right of process for the offences provided
by this act shall belong exclusively to the Corpora-
tion. It shall be exercised by civil action before the
court having jurisdiction according to the amount
of the fine fixed by this act for the place where the
offence was committed or for the place where the
action is served. The fines shall belong to the Cor-
poration.

It is therefore necessary to consider whether
the expression "criminal cause" describes the na-
ture or the object of the prosecution. Shortly
after the above-mentioned case, this question was
examined by this Court, in The King v. Charles
Bellio. The case dealt with a fine for an offence
against the Income War Tax Act. Sentence had
been passed on summary conviction by a mag-
istrate who, taking the view that the penalty
mentioned in the statute was a maximum, had
set a much lower amount; his decision had been
upheld on appeal by stated case. This Court held
that it was without jurisdiction because this was
a "criminal cause". The significant point is that,
in the reasons of Anglin C.J. as well in those
of Duff J., it was said that "criminal cause"
should be interpreted in the same way as "criminal
cause or matter" in the English Judicature Act,
and the reasoning of the Court of Criminal Appeal
on this point in the Hausmann case" was relied
on. That case dealt with a fine for an offence
against the Customs Act. The proceedings had
been commenced by information in the Court of
King's Bench, and it was held that this was a
civil suit, in which an appeal could be taken
only to the Court of Appeal not to the Court of
Criminal Appeal.

8 (1921), 62 R.C.S. 118.
* [1922] 2 A.C. 128, 37 C.C.C. 129, 65 D.L.R.1.

1o [1925] R.C.S. 59, 43 C.C.C. 286, [1925] 2 D.L.R. 57.
"1 (1909), 3 Cr. App. R. 3.

en vertu du Code criminel ou d'une autre loi
f6d6rale. C'est ce qui ressort notamment de
1'arr& de notre Cour dans Le Roi c. Nat Bell
Liquors Limited8 , confirm6 par le Conseil priv69 .
Cela ne dispose pas de la question car, ici, la loi
provinciale en vertu de laquelle la poursuite a 6t6
intent6e (Statuts Refondus 1964, c. 258) 6dicte
a son article 32:

32. La poursuite des infractions pr6vues par la
pr6sente loi appartient exclusivement h la corpora-
tion. Elle est exerc6e par action civile devant la
Cour ayant juridiction suivant le montant de l'a-
mende fix6 par la pr6sente loi pour la localit6 oii
l'infraction a 6t6 commise ou pour la localit6 ohl
l'action est signifi6e. Les amendes appartiennent a
la corporation.

II faut done se demander si I'expression <cause
au criminel> d6crit la nature de la poursuite ou
son objet. Cette question a t 6tudide par cette
Cour, peu apris l'affaire pricit6e, dans Le Roi c.
Charles Bell"o. Il s'agissait, en l'occurrence, d'une
amende pour infraction a la Loi de l'imp6t de
guerre sur le revenu. La condamnation avait 6t6
prononcee par un magistrat sur d6claration som-
maire de culpabilit6. Celui-ci, consid6rant que
le montant de la peine mentionn6 dans la Loi
6tait un maximum, avait fix6 un montant beau-
coup moindre et sa d6cision avait 6t6 confirm6e
en appel par voie d'expos6 de la cause. Cette
Cour s'est d6clar6e incomp6tente parce qu'il
s'agissait d'une <<cause au criminel . Ce qui est
important c'est que dans les motifs du juge en
chef Anglin comme dans ceux du juge Duff, on a
d6clar6 qu'il fallait interpr6ter <cause au criminel>
(<criminal cause>) de la m~me mamere que
I'expression <criminal cause or matter> dans le
Judicature Act d'Angleterre et on a admis le
raisonnement fait par la Court of Criminal Appeal
a cc sujet dans l'affaire Hausmann". Il s'agissait
l d'une amende pour infraction A la Loi sur les
douanes. La poursuite avait 6t6 intent6e par <in-
formation en Cour du Banc du Roi. On y a
jug6 que c'6tait une poursuite civile susceptible
d'appel h la Cour d'appel en matibre civile et
non devant la Cour d'appel en matibre criminelle.

8 (1921), 62 S.C.R. 118.
1 [1922] 2 A.C. 128, 37 C.C.C. 129, 65 D.L.R.1.

" [1925] S.C.R. 59, 43 C.C.C. 286, [1925] 2 D.L.R. 57.
11 (1909), 3 Cr. App. R. 3.
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Duff J., as he then was, commented that, under
the federal statute in question, the penalty was
also recoverable by civil suit in the Exchequer
Court but, since the proceedings had been by
summary conviction under the Criminal Code,
there was a right of appeal only as provided for
such cases in the Criminal Code, and there was
accordingly no right of appeal to this Court. It is
true that he expressly stated that his opinion was
limited to offences against a federal statute. How-
ever, I fail to see how a different conclusion
could be reached with respect to a provincial
statute. Once the principle is accepted that what
is decisive is not the nature of the right in dispute,
but the procedure adopted in enforcing it, the
conclusion must be the same whether the offence
is against a provincial or a federal statute. I
therefore conclude that the first ground is un-
founded.

The second ground involves a decision on the
meaning of the words "matter in controversy" in
s. 36 of the Supreme Court Act.

36. Subject to sections 40 and 44, an appeal to
the Supreme Court lies from a final judgment or a
judgment granting a motion for a nonsuit or directing
a new trial of the highest court of final resort in a
province, or a judge thereof, pronounced in

(a) a judicial proceeding where the amount or
value of the matter in controversy in the appeal
exceeds ten thousand dollars, or
(b) proceedings for or upon a writ of habeas
corpus or mandamus.

It has been held in many cases that when a
single judgment disposes simultaneously of several
cases joined in the same suit, the amount of the
"matter in controversy" is not the total amount,
but the amount in issue in each separate case.
Thus, in La Duchesse Shoe v. Le Comitg Pari-
taire1 2 , respondent was claiming wages in pro-
ceedings instituted in its own name for the benefit
of several workers, under a provincial statute
allowing it to join all its claims in one action. It
was held that the amount in controversy which

Au sujet de cette d6cision, M. le juge Duff, qui
n'6tait pas alors juge en chef, a fait observer que
la loi f6d6rale dont il s'agissait permettait 6gale-
ment la poursuite civile en Cour de lichiquier
mais que, vu que l'on avait proc6d6 par d6clara-
tion sommaire de culpabilit6 suivant le Code cri-
minel, les seules voies d'appel 6taient celles que
prdvoyait le Code criminel en pareil cas et, par
consequent, il n'y avait pas possibilit6 d'appel A
cette Cour. I est vrai qu'il a express6ment d6clar6
se prononcer uniquement sur le cas d'une infrac-
tion A une loi f6d6rale. Cependant, je ne vois pas
comment on pourrait en venir A une autre con-
clusion au sujet d'une loi provinciale. Dis que
l'on pose le principe que ce qui est d6cisif c'est
non pas la nature du droit en litige mais la proc6-
dure adopt6e pour 1'exercer, il devient impossible
de raisonner diff6remment selon qu'il s'agit d'une
infraction h une loi provinciale ou d'une infrac-
tion & une loi f6d6rale. Je conclus donc que le
premier motif n'est pas fond6.

Quant au second, il exige que l'on d6cide ce
qu'il faut entendre par la <matibre en litige>
dans 1'art. 36 de la Loi sur la Cour supreme.

36. Sous reserve des articles 40 et 44, il peut etre
interjet6 appel i la Cour supr8me d'un jugement
d6finitif ou d'un jugement accordant une motion de
non-lieu (nonsuit) ou ordonnant un nouveau procks,
de la plus haute cour de dernier ressort dans une
province, ou de l'un de ses juges, prononc6

(a) dans une proc6dure judiciaire oh le montant
ou la valeur de la matibre en litige dans l'appel
d6passe dix mille dollars, ou
(b) dans des proc6dures pour un bref d'habeas
corpus ou mandamus, ou sur un tel bref.

De nombreux arrts ont statu6 que lorsqu'un
meme jugement prononce en m~me temps sur
plusieurs affaires rdunies dans une meme pour-
suite, le montant de la <imatibre en litige> n'est
pas le total mais ce qui est en jeu dans chaque
affaire distincte. Ainsi, dans La Duchesse Shoe
c. Le Comitd Paritairel2, l'intim6 exergait en son
nom des r6clamations de salaire au b6n6fice de
plusieurs ouvriers en vertu d'une loi provinciale
qui lui permettait de r6unir tous ses recours dans
une m~me poursuite. On a statu6 que le montant

"[1941] R.C.S. 538, [1941] 4 D.L.R. 480.-[1941] S.C.R. 538, [1941] 4 D.L.R. 480.
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was to be considered was that of the claim made
for each worker. Effect was given to what Rin-
fret J., as he then was, had said, in Cousins v.
Harding":

Under s. 22 of the Fair Wages Act the claims of
several employees against the same employer may
be cumulated in a single action. But the statute is
only permissive, not compulsory, and the mere fact
that several plaintiffs have joined their claims in a
single action does not affect our jurisdiction. So far
as this Court is concerned, each claim by itself
must be considered as separate for purposes of ju-
risdiction.

In Watt & Scott, Ltd. v. City of Montreal14 ,
appellant had brought two separate actions in
succession against the municipality for damages
resulting from sewage system overflow on two
different occasions. The suits had been consol-
idated by interlocutory judgment under art. 291
and 292 of the Code of Procedure then in force.
This Court unanimously held that the appeal
was to be quashed as to the amount claimed for
the first incident, which was under $2,000. Bro-
deur J. said in this regard (at pp. 532 and 533):

[TRANSLATION] The purpose of consolidating actions
for trial is to reduce costs, and such consolidation
does not result in the constitution of a single action.
The actions do not lose their identity after con-
solidation and it often happens that one of them is
allowed and the other is dismissed. Thus in the
present case we see that the Court of Appeal, which
on the second action was unanimously of opinion
that defendant was responsible, was divided on the
first. There were circumstances, in the consideration
of these two cases, which could be relied on in one
case and not in the other.

To decide whether this Court has jurisdiction we
must therefore look at the amounts in the two ac-
tions.
In a case decided recently by this Court l'A utoriti
v. Ibbotson (57 Can. S.C.R. 340), we held that if
eleven persons join in a single action for the purpose
of claiming damages in the amount of $22,000,

"[1940] S.C.R. 442, [19401 3 D.L.R. 272.
1 (1920), 60 S.C.R. 523, 58 D.L.R. 113.

en litige qu'il fallait considbrer 6tait celui de la
r6clamation faite pour chaque ouvrier. On a ap-
pliqu6 ce qu'avait dit M. le juge Rinfret, qui
n'6tait pas alors juge en chef, dans Cousins c.
Harding":
[TRADUCTION] L'article 22 de la Loi des salaires rai-
sonnables permet & plusieurs salaries de cumuler
dans une seule demande les recours qu'ils peuvent
avoir contre un mime employeur. Mais la loi n'est
que facultative et non imp6rative, et le simple fait
que plusieurs demandeurs ont rduni leurs recours
en une seule demande ne modifie pas notre com-
p6tence. Pour autant que cette Cour est concern6e,
chaque recours doit 8tre consid6r6 s6par6ment aux
fins de statuer sur la comp6tence.

Dans Watt & Scott, Ltd. c. La Ville de Mont-
rdal"', I'appelante avait successivement intent6
contre la municipalit6 deux poursuites distinctes
pour dommages d6coulant du d6bordement d'6-
gout en deux occasions diff6rentes. Les poursuites
avaient 6t6 reunies par jugement interlocutoire en
vertu des art. 291 et 292 du Code de Procidure
alors en vigueur. Cette Cour a statu6 unanime-
ment que le pourvoi devait 8tre cass6 quant au
montant r6clam6 pour le premier incident lequel
6tait inf6rieur A $2,000. M. le juge Brodeur dit
A ce sujet (pp. 532, 533):

Les jonctions d'instances pour les fins de la preuve
se font dans le but d'6viter des frais et n'ont pas
pour effet de constituer une seule action. Les pour-
suites, apris qu'elles sont r6unies, ne perdent pas
leur identit6, et il arrive souvent que l'une d'elles
soit maintenue et que l'autre soit renvoybe. Ainsi
dans le cas actuel nous voyons que la cour d'appel,
qui a 6t6 unanime sur la responsabilit6 de la d6fen-
deresse dans la seconde action, s'est divis6e quant
a la premiere. Il y avait dans la consid6ration de
ces deux causes des circonstances qui pouvaient 8tre
invoquies dans un cas et ne pouvaient pas l'&re
dans l'autre.

Pour d6terminer la juridiction de cette cour, il faut
done voir quel est le montant des deux actions.

Dans une cause jugee r6cemment par cette cour,
l'Autoritd v. Ibbotson (57 Can. S.C.R. 340) nous
avons d6cid6 que si onze personnes se r6unissent
dans une seule poursuite pour r6clamer des dom-

" [1940] R.C.S. 442, [19401 3 D.L.R. 272.
" (1920), 60 R.C.S. 523, 58 D.L.R. 113.
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payable $2,000 to each person, such action must be
treated as if there were eleven different actions.

The following decisions of this Court are to the
same effect: Hearn v. Nelson & Fort Sheppard Ry.
Co. (8 West. W.R. 99), Glen Falls Ins. Co. v.
Adams (54 Can. S.C.R. 88), Ontario Bank v. Mc-
Allister (Cameron's Practice, 2nd. ed. 265).

The only difference between the present case
and the Watt & Scott case is that here the Cor-
poration itself joined the causes of action in the
same suit, in accordance with art. 66 of the
present Code of Procedure, instead of bringing
them separately and then asking the Court to
consolidate them. I do not see why this would
make any difference respecting the jurisdiction of
this Court. Here, as in the other case, there are
circumstances peculiar to each claim: so much so
that the action alleging thirty-four separate
offences was sustained for thirty-two of them only.
In fact, therefore, a decision was made by the
judgment in question, on thirty-two separate cau-
ses of action. This is not a case, as in Magill v.
Moore Township'5 , (59 S.C.R. 9), of a suit
based on a single cause of action, a fatal accident,
in which the amount was apportioned by the
judgment among several claimants. We are deal-
ing here with thirty-two separate claims, based
on as many offences, and accordingly I am of the
opinion that this is not a "matter in controversy"
in which the amount is the sum claimed, but
actually thirty-two separate cases in which the
amount in controversy is $200 for the first case
and $400 for each of the others.

In determining the jurisdiction of this Court,
the fact that the provincial statute authorizes the
joinder of the causes of action and makes such
joinder the basis of jurisdiction cannot be con-
sidered. The provincial statutes governing the
claims involved in Cousins and La Duchesse Shoe
expressly authorized the joinder of several claims
in one action, and this Court held that this was
not to be taken into consideration in determining
its jurisdiction. This view was adhered to in Le
Comitg Conjoint des Mitiers de la Construction
du District de Hull v. Canada China Clay &

mages au montant de $22,000 payables $2,000 en
faveur de chacune d'elles, il faut traiter cette pour-
suite comme s'il y elt eu onze poursuites diffbrentes.
Les d6cisions suivantes de cette cour sont au m8me
effet: Hearn v. Nelson & Fort Sheppard Ry. Co.
(8 West. W.R. 99), Glen Falls Ins. Co. v. Adams
(54 Can. S.C.R. 88), Ontario Bank v. McAllister
(Cameron's Practice, 2nd ed. 265).

La seule diff6rence entre le cas pr6sent et l'af-
faire Watt & Scott c'est qu'ici la Corporation a
elle-meme r6uni les causes d'action dans une
mme demande en vertu de 1'art. 66 du Code de
Procidure actuel au lieu de les intenter s6par6-
ment et d'en demander ensuite la r6union au
tribunal. Je ne vois pas pourquoi cela ferait une
diff6rence quant A la comp6tence de notre Cour.
Il y a ici comme dans l'autre affaire des circons-
tances propres A chaque cas. Cela est tellement
vrai que la poursuite invoquant trente-quatre in-
fractions distinctes n'a 6t6 accueillie que pour
trente-deux. Il y a donc en r6alit6 dans le juge-
ment entrepris une adjudication sur trente-deux
causes d'action distinctes. 11 ne s'agit pas ici,
comme dans Magill c. Le Canton de Moore5 ,
d'une poursuite d6coulant d'une unique cause
d'action, le d6chs accidentel d'une personne dont
le montant est r6parti par le jugement entre plu-
sieurs ayants droit. Nous sommes en pr6sence de
trente-deux r6clamations distinctes d6coulant
d'autant d'infractions et, par consequent, je suis
d'avis qu'il ne s'agit pas d'une <matibre en litige>
oii le montant est la somme r6clam6e mais bien
de trente-deux affaires distinctes oii le montant
en litige est de $200 pour la premiere et de $400
pour chacune des autres.

Pour statuer sur la comp6tence de cette Cour
on ne peut pas tenir compte de ce que la loi
provinciale permet le cumul des causes d'action
et le rend attributif de comp6tence. Les lois pro-
vinciales r6gissant les r6clamations dont il s'agis-
sait dans les affaires Cousins et La Duchesse Shoe
autorisaient express6ment la r6union de plusieurs
reclamations dans une meme poursuite et cette
Cour a jug6 qu'il n'y avait pas lieu d'en tenir
compte dans la d6termination de sa comp6tence.
Dans Le Comitg Conjoint des Mitiers de la Cons-
truction du District de Hull c. Canada China Clay

- (1919), 59 S.C.R. 9, 46 D.L.R. 562.
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Silica Co. Ltd.', although the legislature had
added in 1940 enactment (4 Geo. VI, c. 38,
s. 53) the words: "the total claimed shall deter-
mine the competency of the court of original
jurisdiction as well as of appeal". Rinfret C.J.
said (at p. 257):

It is now well settled that where a joint committee
claiming, on behalf and for the benefit of workers
and apprentices, an amount alleged to be due as
wages under a collective agreement and also claim-
ing under other provisions of the Act for sums
payable to the committee itself as liquidated damages
or as penalty, the jurisdiction of this Court is not
to be established by the aggregate sum claimed on
behalf of all the workers and apprentices, but that
each individual claim by itself must be considered
as separate for purposes of jurisdiction. (Cousins v.
Harding, (1940) 3 D.L.R. 272, S.C.R. 442; La
Duchesse Shoe Ltd. v. Le Comitg Paritaire de 'In-
dustrie de la Chaussure, (1941) 4 D.L.R. 480,
S.C.R. 538). This rule has been followed ever since
in this Court.

With deference to the contrary opinion, I do
not think any other conclusion is possible. As
Taschereau J. noted in L'Association St-Jean-
Baptiste de Montrial v. Brault'7 :

... the provincial legislatures have not power to
restrict in any way the jurisdiction of this Court or
to add to it.

For these reasons, I would allow respondents'
motion and quash the appeal with costs.

Motion dismissed with costs, Pigeon J. dis-
senting.

Solicitors for the plaintiff, appellant: St. Hilaire,
Boucher, DeBlois, Parent, Proulx & Leclerc,
Quebec.

Solicitors for the defendants, respondents: Joli-
Coeur, Joli-Coeur & Mathieu, Qudbec.

16 [1945] 1 D.L.R. 255.
17 (1901), 31 S.C.R. 172 at 174.

& Silica Co. Ltd.'o, cette attitude a 6t6 maintenue
bien que la l6gislature efit ajout6 au texte 6dict6
en 1940 (4 Geo. VI, c. 38, a. 53): <1e total
r6clam6 d6termine la comp6tence tant en pre-
midre instance qu'en appel>. Monsieur le juge
en chef Rinfret a dit (p. 257):

[TRADUCTION] Il est maintenant bien 6tabli que lors-
qu'un comit6 conjoint r6clame au nom et au b6nd-
fice d'ouvriers ou d'apprentis un montant qu'il all6-
gue 8tre dG a titre de salaire en vertu d'une conven-
tion collective et r6clame aussi en vertu d'autres
dispositions de la Loi des sommes payables au co-
mit6 lui-mime a titre de dommages liquid6s ou de
peines, la comp6tence de cette Cour n'est pas d6-
termin6e par la somme totale r6clam6e au nom de
tous les ouvriers ou apprentis, mais que chaque re-
cours individuel doit tre consid6r6 s6par6ment aux
fins de statuer sur la comp6tence. (Cousins c. Hard-
ing (1940) 3 D.L.R. 272, R.C.S. 442; La Duchesse
Shoe Ltd. c. Le Comitg Paritaire de l'Industrie de
la Chaussure, (1941), 4 D.L.R. 480, R.C.S. 538).
Depuis lors, cette Cour a toujours suivi cette rkgle.

Avec ddfirence pour l'opinion contraire, au-
cune autre conclusion ne me parait possible.
Comme Monsieur le juge Taschereau l'a dit dans
L'Association St-Jean-Baptiste de Montrial c.
Brault'7 :

[TRADUCTION] . . . les 16gislatures provinciales n'ont
pas le pouvoir de restreindre d'aucune fagon la
comp6tence de cette Cour ni de l'6tendre.

Pour ces motifs, je suis d'avis d'accueillir la
requite des intim6s et de prononcer 'annulation
du pourvoi avec d6pens.

Requite rejetde avec ddpens, le Juge Pigeon
itant dissident.

Procureurs de la demanderesse, appelante:
St. Hilaire, Boucher, DeBlois, Parent, Proulx &
Leclerc, Qudbec.

Procureurs des dqfendeurs, intimis: Joli-Caur,
Joli-Cacur & Mathieu, Qudbec.

1- [1945] 1 D.L.R. 255.
17 (1901), 31 R.C.S. 172 h 174.
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Alberta Natural Gas Company Appellant;

and

The Minister of National Revenue Respondent.

1971: June 15, 16; 1971: October 6.

Present: Abbott, Martland, Judson, Spence and
Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF

CANADA

Taxation-Income Tax-Exchange premium-
Pipeline company-Indebtedness to be discharged in
U.S. dollars-Part of service charges paid by ship-
pers of gas in U.S. dollars-Forward exchange con-
tract-Exchange premium a part of income-Income
Tax Act, R.S.C. 1952, c. 148, ss. 3, 4.

The appellant owns and operates a pipeline which
transports natural gas from Coleman, Alberta, to a
point on the British Columbia-U.S. boundary. The
appellant entered into a contract with certain shippers
to receive, transport and deliver daily volumes of
gas. The construction of the pipeline was financed,
in part, by the borrowing of U.S. dollars and this
indebtedness was to be discharged in U.S. dollars.
The agreement between the appellant and the ship-
pers provided for payment of the monthly cost of
service charge, partly in Canadian dollars and partly
in U.S. dollars. During the years in question, the
U.S. dollars were at a premium in relation to the
Canadian dollars. In assessing the appellant's in-
come, the Minister included the premium received
by the appellant and expended in payment of the
principal amount of its indebtedness. The submission
of the appellant was that the agreement was one for
the transportation of natural gas in consideration of
payments of Canadian dollars and that the agree-
ment also included a forward exchange contract
under which the appellant was enabled to acquire
from the shippers U.S. dollars for Canadian dollars
at par. The Minister's assessment was upheld by the
Exchequer Court. The company appealed to this
Court.

Held: The appeal should be dismissed.

The U.S. dollars received by the appellant were
payments made by the shippers for the services
rendered to them by the appellant. Consequently,

Alberta Natural Gas Company Appelante;

et

Le Ministre du Revenu national Intimi.

1971: les 15 et 16 juin; 1971: le 6 octobre.

Pr6sents: Les Juges Abbott, Martland, Judson,
Spence et Laskin.

EN APPEL DE LA COUR DE L'ICHIQUIER DU

CANADA

Revenu-Imp6t sur le revenu-Prime du change
-Compagnie de pipe-line-Emprunt remboursable
en dollars amiricains-Partie du prix de revient de
distribution payee par les expdditeurs de gaz en
dollars amiricains-Entente sur le change 6 terme
-La prime du change fait partie du revenu-Loi de
l'imp6t sur le revenu, S.R.C. 1952, c. 148, art. 3, 4.

L'appelante posside et exploite un pipe-line ser-
vant au transport de gaz naturel de Coleman, en
Alberta, jusqu'd un endroit situ6 h la frontibre entre la
Colombie-Britannique et les ttats-Unis. L'appelante
a conclu un contrat avec certains distributeurs en
vue de recevoir, de transporter et de livrer chaque
jour une certaine quantit6 de gaz. La construction
du pipe-line a 6t6 financ6e en partie par un emprunt
de dollars am6ricains. L'emprunt devait 6tre rem-
bours6 en dollars ambricains. La convention entre
l'appellante et les exp6diteurs prbvoit que les paie-
ments du prix de revient de distribution mensuel
devaient 8tre faits partiellement en argent canadien
et partiellement en argent ambricain. Durant la
p6riode en question, le dollar am6ricain 6tait au-
dessus du pair par rapport au dollar canadien. En
imposant le revenu de l'appelante, le Ministre a
inclus la prime qu'avait reque l'appelante et dont elle
s'6tait servie pour rembourser le capital de son
emprunt. L'appelante soutient que la convention
prbvoyait le transport de gaz naturel moyennant
paiements effectubs en argent canadien et qu'elle
renfermait 6galement une entente sur le change 1
terme en vertu de laquelle l'appelante pouvait
obtenir des exp6diteurs, au pair, des dollars ambri-
cains au lieu de dollars canadiens. La Cour de
lI'chiquier a confirm6 la cotisation du Ministre. La
compagnie a appel6 h cette Cour.

Arrt: L'appel doit 8tre rejet6.

L'appelante a regu les dollars ambricains h titre
de paiement, par les exp6diteurs, des services qu'elle
leur avait rendus. Ces dollars faisaient done partie
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those dollars were a part of the appellant's income
for tax purposes. It was impossible to construe the
agreement as being one which provided for payment
for the appellant's services in Canadian dollars,
coupled with a forward exchange contract for the
purchase by the appellant from the shippers of U.S.
dollars.

APPEAL from a judgment of Sheppard J. of
the Exchequer Court of Canada', in an income
tax matter. Appeal dismissed.

W. L. N. Somerville, Q.C., and J. A. Coates,
for the appellant.

G. W. Ainslie, Q.C., and J. R. Power, for the
respondent.

The judgment of the Court was delivered by

MARTLAND J.-This is an appeal from a judg-
ment of the Exchequer Court of Canada', which
dismissed the appellant's appeal from the income
tax assessment made in respect of its 1966 taxa-
tion year. The respondent, in computing the
amount of loss to be carried forward from pre-
vious years, 1960 to 1962 inclusive, added to
the appellant's income, for the years 1963 to
1966 inclusive, certain amounts as being part
of the appellant's income from its business.
These amounts represented the exchange premium
in respect of American dollars received by the
appellant pursuant to the provisions of the gas
transportation contract hereinafter described.

The appellant owns and operates a pipeline
which transports natural gas across the south-
eastern corner of British Columbia from the
vicinity of Coleman, Alberta, to a point on the
Canada-United States boundary near Kingsgate,
British Columbia. The pipeline operated by the
appellant connects with the pipeline system of
the Alberta Gas Trunk Line Company Limited,
which company collects natural gas from various
gas fields for delivery to the appellant near
Coleman, Alberta.

du revenu de 'appelante aux fins de l'imp6t sur le
revenu. Il est impossible d'interprdter la convention
comme stipulant que les paiements pour les services
rendus par I'appelante seraient effectubs en argent
canadien, et comme comportant une entente sur le
change A terme en vue de l'achat par l'appelante, aux
expdditeurs, de dollars am6ricains.

APPEL d'un jugement du Juge Sheppard de la
Cour de l'Echiquier du Canada', en matibre
d'imp6t sur le revenu. Appel rejet6.

W. L. N. Somerville, c.r., et J. A. Coates, pour
I'appelante.

G. W. Ainslie, c.r., et J. R. Power, pour
l'intim6.

Le jugement de la Cour a 6 rendu par

LE JUGE MARTLAND-Le pr6sent appel est A
l'encontre d'un jugement de la Cour de 'Itchi-
quier du Canada' rejetant I'appel qu'avait inter-
jet6 1'appelante contre la cotisation relative A son
imp6t sur le revenu pour l'annie d'imposition
1966. En calculant le montant de perte A re-
porter d'ann6es ant6rieures, soit les ann6es 1960
A 1962 inclusivement, I'intim6 a ajout6 certains
montants au revenu de 1'appelante pour les
ann6es 1963 A 1966 inclusivement, comme faisant
partie du revenu provenant de l'entreprise de
I'appelante. Ces montants repr6sentent la prime
du change quant A des dollars ambricains que
l'appelante avait regus en conformit6 des disposi-
tions du contrat de transport de gaz qui sera d6crit
plus loin.

L'appelante posshde et exploite un pipe-line
servant au transport de gaz naturel A travers le
coin sud-est de la Colombie-Britannique depuis
les environs de Coleman, en Alberta, jusqu'I un
endroit situ6 A la frontibre entre le Canada et les
ttats-Unis prbs de Kingsgate, en Colombie-Bri-
tannique. Le pipe-line qu'exploite 1'appelante est
reli6 au r6seau de pipe-lines de la Alberta Gas
Trunk Line Company Limited, qui recueille le
gaz naturel extrait de divers gisements de gaz
pour le livrer A l'appelante pris de Coleman, en
Alberta.

1 [1969] C.T.C. 316, 69 D.T.C. 5230.'[1969] C.T.C. 316, 69 D.T.C. 5230.
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The appellant entered into a contract dated
September 20, 1960, with Alberta and Southern
Gas Co. Ltd. and Westcoast Transmission Com-
pany Limited, hereinafter referred to as "the
shippers", to receive, transport and deliver daily
volumes of gas in accordance with the terms and
conditions of the contract. Under the contract the
appellant agreed to construct and complete. its
pipeline by December 31, 1961.

The appellant was referred to in the agreement
as "Pipeline Company."

The appellant, under this agreement, was to
be compensated for the transportation of natural
gas for the shippers on a "cost of service" basis,
which included provision for operating expenses,
depreciation, amortization, taxes, and a return
at a rate of 7 1 per cent per annum.

The agreement provided for payment monthly
in lawful money of Canada. This agreement was
amended by an amending agreement dated Janu-
ary 31, 1961.

The agreement, as amended, did not contain
the previous provision providing for payment in
Canadian money, but provided as follows:

12. BILLING AND PAYMENT

12.1 Billing: On or before the twentieth (20th)
day of each month, Pipeline Company shall render
an itemized bill to each shipper showing the monthly
cost of service charge calculated for that shipper in
accordance with paragraph 13 for the preceding
month (hereinbefore defined as the "billing month").

12.2 Part Payment in United States Dollars: If
Pipeline Company shall cause the construction of
the said pipeline and/or facilities required for in-
creased capacity to be financed in whole or in part
by the sale prior to December 31st, 1964, of securi-
ties of Pipeline Company requiring payment of
principal, premium, if any, and interest in United
States dollars (such securities being hereinafter re-
ferred to as "U.S. pay securities") then each shipper
shall in its payment of its said monthly cost of ser-
vice charge substitute for the same number of
Canadian dollars and Pipeline Company shall accept

L'appelante a conclu un contrat le 20 septem-
bre 1960 avec la Alberta and Southern Gas Co.
Ltd. et la Westcoast Transmission Company
Limited, ci-apris appel6es <des exp6diteurs , en
vue de recevoir, de transporter et de livrer chaque
jour une certaine quantit6 de gaz en conformit6
des conditions du contrat. En vertu de ce contrat,
I'appelante a convenu de construire un pipe-line
qui devait tre termin6 le 31 d6cembre 1961.

Dans la convention, I'appelante est appel6e la
<compagnie de pipe-line>.

En vertu de cette convention, I'appelante de-
vait 6tre r6mun6r6e, h 1'6gard du transport de
gaz naturel pour le compte des exp6diteurs, sur
la base du <prix de revient de distribution>,
lequel comprenait les d6penses d'exploitation, la
d6pr6ciation, 1'amortissement, les taxes et un
profit au taux de 71 pour cent 1'an.

La convention pr6voit des paiements mensuels,
en monnaie 16gale du Canada. Cette convention
a 6t6 modifi6e par une convention modificative
dat6e du 31 janvier 1961.

La convention, dans sa forme modifi6e, ne
renferme pas la disposition qui existait aupara-
vant au sujet du paiement en monnaie canadienne
mais elle renferme la clause suivante:

[TRADUCTION]

12. FACTURATION ET PAIEMENT
12.1 Facturation: Au plus tard le vingt (20) de

chaque mois, la compagnie de pipe-line remettra A
chaque exp6diteur une facture d6taillie indiquant
le prix de revient de distribution mensuel, calcul6
l'6gard de cet exp6diteur en conformit6 du para-
graphe 13 pour le mois qui vient de s'6couler (ci-
haut d6sign6 comme 6tant le omois de la factura-
tions).

12.2 Paiement partiel en dollars ambricains: Si la
compagnie de pipe-line fait financer en tout ou en
partie la construction dudit pipe-line, et (ou) des
installations requises pour augmenter le rendement,
par la vente, avant le 31 d6cembre 1964, de valeurs
mobilibres de la compagnie de pipe-line rembour-
sables, pour le capital, la prime (s'il en est) et l'in-
tirt, en dollars ambricains (ces valeurs mobilibres
6tant ci-apris appel6es evaleurs mobilibres rembour-
sables en argent ambricain>), chaque exp6diteur, en
payant la somme qui lui est factur6e pour le prix de
revient de distribution mensuel, substituera a un
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in substitution, the number of United States dollars
determined as hereinafter set forth, but not to ex-
ceed sixty-six percent (66%) of the said monthly
cost of service charge....

The amount of United States dollars to be so paid
monthly by each shipper shall be its proportionate
share of one-twelfth (1/12) of the amount of United
States dollars set forth in the schedule referred to
in (ii) above for the year in which the shipper's
payment is due;. . .

12.3 Payment: On or before the last day of the
month following the billing month each shipper
shall pay Pipeline Company at Pipeline Company's
office, Calgary, Alberta, for so much of the bill as
shall be payable in Canadian dollars and at the place
designated by Pipeline Company pursuant to para-
graph 12.2 for so much of the bill as shall be pay-
able in United States dollars.

The appellant financed the construction of its
pipeline, in part, by the borrowing of 25,000,000
United States dollars which was secured by 5j
per cent First Mortgage Pipeline Bonds, Series A.
In accordance with para. 12.2 of the Gas Trans-
portation Contract as amended, the appellant
gave notice to the shippers that it desired:

to receive that part of the monthly cost of service
charge referred to in the said Gas Transportation
Contract which is to be paid in United States dollars,
as in the said Contract provided, at Alberta Natural
Gas Company's office, Calgary, Alberta.

Attached to the notice was a schedule of the
total annual amounts of the payments uncon-
ditionally required by the terms of the appellant's
indebtedness to be discharged in United States

dollars.
Each month the appellant sent to each of the

shippers an invoice setting out the amount pay-
able in respect of the transportation of gas on
behalf of the shippers for the preceding month,
and the portion of the amount payable which was
to be paid in United States dollars. A typical

nombre 6gal de dollars canadiens, et la compagnie
de pipe-line acceptera en remplacement, le nombre
de dollars am~ricains d6termin6 de la fagon expos6e
ci-aprs, qui ne devra pas d6passer soixante-six pour
cent (66% ) de ladite somme facturde pour le prix
de revient de distribution mensuel. . . .

Le montant en dollars ambricains devant 6tre ainsi
pay6 mensuellement par chaque exp6diteur sera
6gal A sa quote-part du douzibme (1/12) du mon-
tant en dollars ambricains mentionn6 dans l'annexe
dont il est question ci-dessus a l'alinda (ii) pour
l'ann6e au cours de laquelle l'exp6diteur doit effec-
tuer le paiement; ...

12.3 Paiement: Au plus tard le dernier jour du
mois qui suit le mois de la facturation, chaque
exp6diteur paiera h la compagnie de pipe-line, au
bureau de cette dernibre, a Calgary, en Alberta, la
partie de la somme factur6e qui doit etre pay6e en
dollars canadiens, et h l'endroit d6sign6 par la com-
pagnie de pipe-line en conformit6 du paragraphe
12.2, la partie de la somme qui doit 8tre paybe en
dollars ambricains.

L'appelante a financ6 la construction de son
pipe-line en partie par un emprunt de 25 millions
de dollars ambricains, lequel 6tait garanti par des
obligations s6rie A de premiere hypothbque sur
le pipe-line, portant int6r~t au taux de 51 pour
cent. En conformit6 du paragraphe 12.2 du con-
trat de transport de gaz dans sa forme modifide,
I'appelante a avis6 les exp6diteurs qu'elle d6sirait:

[TRADUCTION] recevoir, de la somme factur6e pour
le prix de revient de distribution mensuel dont fait
mention ledit contrat de transport de gaz, cette
partie qui doit 6tre pay6e en dollars am6ricains
comme le stipule ledit contrat, au bureau de la
Alberta Natural Gas Company, A Calgary, en Al-
berta.

A I'avis 6tait jointe une annexe sp6cifiant la
somme annuelle globale qui devait absolument
8tre versde en dollars am6ricains en vertu des
conditions de l'emprunt contract6 par I'appelante.

Chaque mois, l'appelante envoyait A chaque
exp6diteur une facture mentionnant le montant
dfi en raison du transport de gaz effectu6 pour
le compte des exp6diteurs, au cours du mois pr6-
c6dent, et mentionnant la fraction de ce montant
qui devait 6tre payde en dollars am6ricains. Voici,
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invoice, that of August 14, 1963, addressed to
Alberta and Southern Gas Co. Ltd. was as
follows:

To cost of gas transportation
service under Gas Transporta-
tation Contract dated September
20th, 1960, for the month of
July, 1963, as per attached
schedules (A to A6 inclusive) .. $289,703.61

Please remit in the following
currencies and amounts:

Canadian dollars .......... $167,421.61
United States dollars ............ 122,282.00

$289,703.61

Pursuant to the invoices rendered, the appel-
lant received payments, pursuant to the terms of
the amended Gas Transportation Contract, partly
in Canadian dollars, and partly in United States
dollars. The United States dollars received by the
appellant were deposited in a United States
dollar bank account in Canada with the Royal
Bank of Canada and the Canadian Imperial Bank
of Commerce and were used in making the pay-
ments of United States dollars on account of
both principal and interest as they fell due under
the 51 per cent First Mortgage Pipeline Bonds.

Between February, 1962, and December 31,
1966, the United States dollar was at a premium
in relation to the Canadian dollar, varying be-
tween 4 and 9 cents, Canadian.

The respondent, in assessing the appellant's
income, included the premium in relation to those
American dollars received by the appellant and
expended in payment of the principal amount of
its indebtedness. The premium received in re-
spect of the American dollars expended in pay-
ment of interest was not assessed, it being.recog-
nized that this was a properly deductible expense.

The submission of the appellant is that, in
substance, the agreement was one for the trans-
portation of natural gas in consideration of pay-
ments of Canadian dollars and that the agree-

A titre d'exemple, l'une de ces factures, celle du
14 aofit 1963, qui a 6t6 envoyde . la Alberta
and Southern Gas Co. Ltd.:
[nADucTIoN] Prix de revient de

distribution quant au transport
de gaz pour le mois de juillet
1963, en vertu du contrat de
transport de gaz dat6 du 20
septembre 1960, selon les an-
nexes ci-jointes (A A A6 in-
clusivement) ............... $289,703.61
Veuillez payer les montants et
monnaies suivantes:

En dollars canadiens ............ $167,421.61
En dollars ambricains .......... 122,282.00

$289,703.61

Conform6ment aux conditions du contrat de
transport de gaz dans sa forme modifide, 1'appe-
lante a regu, partiellement en argent canadien et
partiellement en argent am6ricain, les montants
qu'elle avait demand6s dans les factures envoyees.
Les dollars am6ricains recus par l'appelante ont
6t6 d6pos6s au Canada dans un compte bancaire
d'argent amdricain h la Banque Royale du
Canada et A la Banque Canadienne Imp6riale de
Commerce; ils ont 6t6 utilis6s pour payer, A leur
6ch6ance, en dollars amdricains, le capital et les
int6r~ts des obligations de premibre hypoth6que
sur le pipe-line qui portaient int6rt au taux de
54 pour cent.

Du mois de fivrier 1962 au 31 d6cembre 1966,
le dollar ambricain 6tait au-dessus du pair par
rapport au dollar canadien, la prime variant de
4 & 9 cents, en monnaie canadienne.

En imposant le revenu de l'appelante, l'intim6
a inclus la prime relative A ces dollars ambricains
qu'avait reque l'appelante et dont elle s'6tait ser-
vie pour rembourser le capital de son emprunt.
La prime qu'elle avait reque relativement aux
dollars ambricains qui avaient servi A payer l'in-
t6r8t n'a pas 6t6 impos6e, car il 6tait reconnu
que c'6tait l une d6pense pouvant A juste titre
Etre d6duite.

Essentiellement, l'appelante soutient que la
convention pr6voyait le transport de gaz naturel
moyennant paiements effectu~s en argent canadien
et qu'elle renfermait 6galement une entente sur
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ment also included a forward exchange contract
under which the appellant was enabled to acquire
from the shippers United States dollars for Cana-
dian dollars at par. It was contended that, under
such a contract, under accepted accounting
principles, the United States dollars should be
valued at their cost to the appellant. It was
further argued that this forward exchange contract
was a long term hedge against potential loss in
servicing its bond indebtedness and to diminish
potential capital loss and that, in consequence,
the exchange premium was not income and did
not produce income or profit for income tax
purposes.

The position of the respondent is that the
American dollars received by the appellant were
payments made by the shippers for the services
rendered to them by the appellant, and that con-
sequently those dollars were a part of the appel-
lant's income for tax purposes.

In order to succeed in its argument the appel-
lant must first establish that, under the terms of
the agreement, the consideration for the trans-
portation of the natural gas was payable in
Canadian dollars. The other portions of its sub-
mission are dependent upon that proposition.
Accordingly it is necessary to consider what the
agreement between the appellant and the shippers
actually provided.

The basis of the contract was that the appellant
would receive, transport and deliver natural gas
of the shippers, who would pay for the service on
a cost.of service basis. The determination of the
cost of "ervice was contained in s. 13, which sets
out the various items to be taken into account
in its computation.

The provisions as to actual payment for the

service are contained in the next preceding section,
s. 12, under the heading "BILLING AND PAY-

MENT." The relevant portions of this section have

been already set forth.'

Sdction 12.2 of the agreement, as originally
executed, provided as follows:

12.2 Payment: On or before the last day of the
month following the billing month each shipper
shall pay Pipeline Company in lawful money of

le change h terme en vertu de laquelle l'appelante
pouvait obtenir des exp6diteurs, au pair, des
dollars amdricains au lieu de dollars canadiens.
II a 6t6 soutenu que lorsqu'il y a pareille entente,
selon les principes de comptabilit6 6tablis, les
dollars ambricains doivent 8tre 6valu6s suivant
ce qu'il en coi~te h l'appelante. II a en outre 6t&
soutenu que cette entente sur le change A terme
servait A longue 6ch6ance de sauvegarde contre
les pertes que l'appelante pourrait subir dans le
service de sa dette envers les obligataires, qu'elle
permettait de diminuer la perte possible en capi-
tal, et que, par cons6quent, la prime du change
ne constituait pas un revenu et ne donnait aucun
revenu ou b6ndfice aux fins de l'imp6t sur le
revenu.

L'intim6 affirme que l'appelante a regu les
dollars amiricains A titre de paiement, par les
exp6diteurs, des services que l'appelante leur avait
rendus, et que ces dollars faisaient done partie
du revenu de I'appelante aux fins de l'imp6t sur
le revenu.

Pour faire valoir son argument, I'appelante doit
d'abord 6tablir qu'en vertu des conditions de la
convention, la somme A payer en contrepartie du
transport du gaz naturel devait I'8tre en dollars
canadiens. Le reste de ses pr6tentions d6pend de
cette proposition. Il est donc n6cessaire d'exami-
ner ce que stipule effectivement la convention que
l'appelante a conclue avec les exp6diteurs.

L'objet du contrat, c'6tait que l'appelante re-
cevrait, transporterait et livrerait le gaz naturel
des exp6diteurs moyennant paiements effectubs
sur la base du prix de revient de distribution. La
fagon de d6terminer ce prix de revient 6tait
expos6e A la clause 13, qui 6nonce les divers
facteurs dont il faut tenir compte dans le calcul.

Les dispositions relatives au paiement de la
distribution se trouvent A la clause pr6c6dente, la
clause 12, sous la rubrique i<FACTURATION
ET PAIEMENT>. Les parties de cette clause qui
nous int6ressent ont d6ji 6t6 cit6es.

La clause 12.2 de la convention stipulait ini-
tialement ce qui suit:

[TRADUCTION] 12.2 Paiement: Au plus tard fe
dernier jour du mois qui suit le mois de la. factura-
tion, chaque exp6diteur paiera A la compagnie de
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Canada at Pipeline Company's office, Calgary, Al-
berta, for charges for the billing month as billed by
Pipeline Company in accordance with this para-
graph 12.

This clause was deleted completely by the
amending agreement. Section 12.2 of the agree-
ment, as amended, is headed: "Part Payment in
United States Dollars." Whereas the original agree-
ment had called for payment for the appellant's
services in Canadian dollars, the new s. 12.2
provided that, in the event of the appellant financ-
ing the construction of its pipeline in whole, or
in part, by means of "U.S. pay securities" sold
prior to December 31, 1964, then each shipper
"shall in its payment of its said monthly cost of
service charge" substitute United States dollars
for Canadian dollars, to the extent provided in
the agreement, not to exceed 66 per cent of the
monthly cost of service charge.

Section 12.3 of the amended agreement, headed
"Payment", provides that on or before the last
day of the month following the billing month each
shipper shall pay the appellant at its Calgary
office "for so much of the bill as shall be payable
in Canadian Dollars", and, at a place designated
by the appellant, "so much of the bill as shall
be payable in United States Dollars."

The appellant did sell U.S. pay securities, in
the principal amount of $25,000,000, prior to the

stipulated date, to assist in financing the construc-
tion of its pipeline.

The purpose of this provision is clear. It was

to enable the appellant to obtain United States

dollars with which to meet the payments required

under the terms of its U.S. pay securities. But it

also seems to me to be equally clear, on the

wording of the amended agreement, that those

United States dollars were to be received by the
appellant as part of the payment for its services

pipe-line, en monnaie l6gale du Canada, au bureau
de la compagnie de pipe-line, . Calgary, en Alberta,
les sommes facturies par la compagnie de pipe-line
en conformit6 du pr6sent paragraphe 12 pour le
mois de la facturation.

Cette clause a 6t6 abrog6e au complet dans la
convention modificative. La clause 12.2 de la
convention, dans sa forme modifi6e, est intitul6e:
<Paiement partiel en dollars am6ricains>. Alors
que dans la convention initiale il 6tait pr6vu que
les services de l'appelante seraient pay6s en dol-
lars canadiens, la nouvelle clause 12.2 stipule
que si l'appelante finance la construction de son
pipe-line en tout ou en partie au moyen de
e&valeurs mobilibres remboursables en dollars
am6ricains vendues avant le 31 d6cembre 1964,
chaque exp6diteur [TRADUCTION] <en payant la
somme qui lui est facturbe pour le prix de revient
de distribution mensuel>, remplacera les dollars
canadiens par des dollars am6ricains, A concur-
rence du montant stipul6 dans la convention, ce
montant ne devant pas d6passer 66 pour cent de
la somme factur6e pour le prix de revient de
distribution mensuel.

La clause 12.3 de la convention modificative,
intitul6e <Paiement>>, stipule qu'au plus tard le
dernier jour du mois qui suit celui de la factura-
tion, chaque exp6diteur paiera A l'appelante A son
bureau de Calgary [TRADUCTION] 4la partie de la
somme factur6e qui doit 8tre pay6e en dollars
canadiens>, et, A l'endroit d6sign6 par l'appelante,
[TRADUCTION] cla partie de la somme factur6e
qui doit 8tre payee en dollars amricains>.

L'appelante a effectivement, avant la date sti-
pulke, vendu au montant de $25,000,000 en
capital des valeurs mobilibres remboursables en
argent ambricain, aidant ainsi h financer la cons-
truction de son pipe-line.

L'objet de cette disposition est 6vident. Elle
a pour but de permettre A l'appelante d'obtenir
des dollars am6ricains avec lesquels elle puisse
effectuer les paiements requis en vertu des valeurs
mobilibres par elle 6mises remboursables en
argent am6ricain. Mais, selon moi, il est 6gale-
ment clair que ces dollars ambricains, aux termes
de la convention modificative, devaient 6tre reQus
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under the contract. Following the amendment of
the agreement, it contemplated, not total monthly
payments in Canadian dollars, but payments part-
ly in Canadian funds and partly in United States
funds. The United States dollars received by the
appellant under the agreement formed part of its
earned income. I cannot construe the agreement
as being one which provides for payment for the
appellant's services in Canadian dollars, coupled
with a forward exchange contract for the pur-
chase by the appellant from the shippers of
United States dollars.

This being so, it is my opinion that the appeal
fails and should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Borden, Elliot,
Kelley & Palmer, Toronto.

Solicitor for the respondent: D. S. Maxwell,
Ottawa.

par l'appelante A titre de partie du paiement des
services qu'elle rendait en vertu du contrat. Une
fois la convention modifide les paiements men-
suels devaient 8tre effectu6s non pas globalement
en argent canadien mais partiellement en argent
canadien et partiellement en argent am6ricain.
Les dollars amdricains regus par l'appelante en
vertu de la convention faisaient partie de son
revenu gagn6. Il m'est impossible d'interpr6ter
la convention comme stipulant que les paiements
pour les services rendus par l'appelante seront
effectu6s en argent canadien, et comme compor-
tant une entente sur le change A terme en vue
de l'achat par l'appelante, aux exp6diteurs, de
dollars am6ricains.

Puisqu'il en est ainsi, je suis d'avis que l'appel
n'est pas fond6 et doit 6tre rejet6 avec d6pens.

Appel rejetg avec dipens.

Procureurs de l'appelante: Borden, Elliot,
Kelley & Palmer, Toronto.

Procureur de l'intimj: D. S. Maxwell, Ottawa.
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Alberta Gas Trunk Line Company
Limited Appellant;

and

The Minister of National Revenue Respondent.

1971: June 15, 16; 1971: October 6.

Present: Abbott, Martland, Judson, Spence and
Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF
CANADA

Taxation-Income Tax-Exchange premium-
Pipeline company-Indebtedness to be discharged in
U.S. dollars-Part of service charges paid by ship-
pers of gas in U.S. dollars-Indemnity agreement
against exchange loss-Exchange premium a part of
income-Diference between U.S. dollars borrowed
and Canadian dollars received, not a business loss
-Income Tax Act, R.S.C. 1952, c. 148, ss. 3,
12(1)(a), (b), 27(1)(e).

The appellant owns and operates a natural gas
transmission system used in the transportation of
natural gas from various points in Alberta to various
delivery points within Alberta, including a delivery
point at Coleman where gas is delivered into the
system operated by Alberta Natural Gas Company
(see p. 490). The appellant entered into a gas
transportation contract with certain shippers to re-
ceive, transport and deliver daily volumes of gas.
The appellant financed the construction of its pipe-
line by the borrowing of U.S. dollars and this in-
debtedness was to be discharged in U.S. dollars.
Pursuant to the terms of the gas transportation con-
tract, the payments received by the appellant for the
transportation of the gas were partly in Canadian
dollars and partly in U.S. dollars, which were now
at a premium in relation to the Canadian dollars. In
assessing the appellant, the Minister included the
premium on the U.S. dollars received. The appellant
submitted that the agreement with the shippers in-
cluded an indemnity agreement against exchange
losses on its U.S. indebtedness as well as a gas
transportation contract. A second issue was raised
when the Minister disallowed the deduction of an
exchange loss which was alleged to have been sus-
tained in 1961 when the appellant borrowed the
U.S. dollars. At that time, it received a lesser amount
in Canadian funds because the Canadian dollar was
then at a premium in relation to the U.S. dollar. The
appellant treated the difference in the two amounts
as a business loss. The Minister's assessment was

Alberta Gas Trunk Line Company
Limited Appelante;

et

Le Ministre du Revenu national Intimi.

1971: les 15 et 16 juin; 1971: le 6 octobre.

Pr6sents: Les Juges Abbott, Martland, Judson,
Spence et Laskin.

EN APPEL DE LA COUR DE L'ICHIQUIER DU
CANADA

Revenu-Imp6t sur le revenu-Prime du change
-Compagnie de pipe-line-Emprunt remboursable
en dollars ambricains-Partie du prix de revient de
distribution payde par les expditeurs de gaz en dollars
amgricains-Entente d'indemnisation contre les pertes
au change-Difdrence entre dollars americains em-
pruntis et dollars canadiens regus n'est pas une perte
commerciale-Loi de l'imp6t sur le revenu, S.R.C.
1952, c. 148, art. 3, 12(1) (a), (b), 27(1) (e).

L'appelante posshde et exploite un r6seau de
transmission de gaz naturel dont elle se sert pour
transporter du gaz naturel depuis divers endroits
situ6s en Alberta jusqu'd divers endroits de livraison,
6galement situ6s en Alberta, entre autres, Coleman,
oil le gaz est livr6 au r6seau qu'exploite la Alberta
Natural Gas Company (voir p. 490). L'appelante
a conclu un contrat de transport de gaz avec cer-
tains exp6diteurs en vue de recevoir, de transporter
et de livrer chaque jour certaines quantit6s de gaz.
Elle a financ6 la construction de son pipe-line par
un emprunt de dollars ambricains, emprunt qui de-
vait etre rembours6 en dollars ambricains. Conform&
ment au contrat de transport de gaz, I'appelante a
requ les paiements en contrepartie du transport du
gaz, partiellement en dollars canadiens et partielle-
ment en dollars ambricains, lesquels faisaient prime
h ce moment-la par rapport aux dollars canadiens.
En imposant Ie revenu de l'appelante, le Ministre
a inclus la prime sur les dollars ambricains regus.
L'appelante soutient que le contrat avec les exp6-
diteurs inclut une entente d'indemnisation contre
pertes au change, en ce qui concerne les valeurs
mobilibres remboursables en argent ambricain, en
plus d'un contrat de transport de gaz. Une seconde
question s'est soulev6e lorsque le Ministre a refus6
la d6duction de la perte au change que l'appelante
pr6tend avoir subie en 1961 lorsqu'elle a emprunt6
les dollars am6ricains. A ce moment-l, elle a regu
un montant moindre en devises canadiennes parce
que le dollar canadien faisait prime par rapport au
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upheld by the Exchequer Court on both issues. The
company appealed to this Court.

Held: The appeal should be dismissed.
The American dollars received by the appellant

from the shippers represented income from its
business operations, and their full value had to be
taken into account in determining its income from
its business for tax purposes.

With respect to the second issue, the appellant
did not establish an exchange loss in 1961. Whether
or not any loss will be sustained will depend upon
the exchange rates existing when the U.S. dollars
are repaid. In any event, whatever such losses may
prove to be, the borrowing was a borrowing of
capital for the construction of capital assets.

APPEAL from a judgment of Sheppard J. of
the Exchequer Court of Canada', in an income
tax matter. Appeal dismissed.

John G. McDonald, Q.C., G. R. Forsyth and
R. C. Macfarlane, for the appellant.

G. W. Ainslie, Q.C., and I. R. Power, for the
respondent.

The judgment of the Court was delivered by

MARTLAND J.-This is an appeal from a judg-
ment of the Exchequer Court of Canada' dis-
missing the appellant's appeal from the income
tax assessment for its 1966 taxation year. There
are two questions involved:

1. Did the gas transportation contract, here-
inafter described, contain two separate promises
by the shippers (a) to pay for the cost of
transporting their gas, and (b) to indemnify
the appellant against any exchange loss re-
sulting from its liability to pay capital and in-
terest, in U.S. funds, in respect of its issue of
Series B First Mortgage Sinking Fund Bonds,
or did it provide for payment by the shippers
of part of the price for transporting their gas
in U.S. funds, so as to make its receipt of

dollar ambricain. L'appelante alligue que la dif-
f6rence entre ces deux montants 6tait une perte com-
merciale. La Cour de l'tchiquier a confirm6 la co-
tisation du Ministre sur les deux questions. La
compagnie a appel6 & cette Cour.

Arrdt: L'appel doit 6tre rejet6.
L'argent am6ricain qu'a regu l'appelante des ex-

p6diteurs repr6sente un revenu provenant de son
entreprise commerciale, et il faut tenir compte de
sa pleine valeur en estimant le revenu provenant
de 1'entreprise de l'appelante aux fins de l'imp6t.

Quant A la seconde question, I'appelante n'a pas
6tabli qu'elle avait subi une perte au change en
1961. La question de savoir si elle subira ou non
une perte d6pend des taux de change qui seront en
vigueur au moment du remboursement en dollars
am6ricains. De toute fagon, quelles que soient ces
pertes, I'emprunt constituait un emprunt de capital
destin6 & la construction de biens de capital.

APPEL d'un jugement du Juge Sheppard de
la Cour de lichiquier du Canada', en matibre
d'impt sur le revenu. Appel rejet6.

John G. McDonald, c.r., G. R. Forsyth et
R. C. Macfarlane, pour l'appelante.

G. W. Ainslie, c.r., et I. R. Power, pour l'in-
tim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-Le pr6sent appel est h
I'encontre d'un jugement de la Cour de lIchi-
quier du Canada' rejetant I'appel qu'avait inter-
jet6 l'appelante h l'encontre de la cotisation re-
lative A son imp6t sur le revenu pour l'ann6e
d'imposition 1966. Deux questions sont en jeu:

1. Le contrat de transport de gaz qui sera
d6crit plus loin comprenait-il deux promesses
distinctes des expiditeurs (a) de payer les
frais de transport de leur gaz, et (b) d'in-
demniser I'appelante contre toute perte subie
relativement au change et d6coulant du fait
qu'elle devait rembourser, en devises ambri-
caines, le capital et les int~rats des obligations
de fonds d'amortissement de premiere hypo-
thbque, sdrie B, qu'elle avait 6mises, ou bien
stipulait-il que les exp6diteurs devaient payer

1 [19701 C.T.C. 452, 70 D.T.C. 6300.
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such dollars a part of the income of the business
which it carries on?

2. Did the appellant, which, in its 1961
taxation year, incurred a capital obligation to
pay $67,000,000 in U.S. funds in respect of
the said bonds, which resulted in its receipt of
$66,641,171.88 in Canadian funds, incur a
business loss in that taxation year of $358,-
828.12, being the difference in those amounts,
which it was entitled to deduct from its income
for that year, in computing its income tax
liability?

The appellant owns and operates a natural gas
transmission system used in the transportation of
natural gas from various points within the Prov-
ince of Alberta to various delivery points, with-
in Alberta, including a delivery point at Coleman,
Alberta, which is near the south-eastern corner of
British Columbia, where gas is delivered into the
system operated by Alberta Natural Gas Com-
pany.

The appellant entered into a gas transportation
contract, dated June 14, 1960, with Alberta and
Southern Gas Co. Ltd. and Westcoast Transmis-
sion Company Limited, herein referred to as "the
shippers", to receive, transport and deliver daily
volumes of gas in accordance with the terms and
conditions of the contract, by means of a gas
transmission system, which the appellant under-
took to construct. The provisions for payment
for the transportation of the gas in the contract,
which were applicable to the events which in fact
occurred, were as follows:

12. BILLING AND PAYMENT
12.1 Billing: On or before the twentieth (20th)

day of each month, (the appellant) shall render an
itemized bill to each shipper showing the monthly
cost of service charge calculated for that shipper in
accordance with paragraph 13 for the preceding
month (hereinbefore defined as the "billing month")

une partie du prix de transport de leur gaz en
devises am6ricaines, de sorte que cet argent
que l'appelante recevait faisait partie du reve-
nu de l'entreprise qu'elle exploitait?

2. L'appelante, qui, au cours de l'ann6e
d'imposition 1961, s'est engag6e & rembourser
un capital de $67,000,000 en devises ambri-
caines en ce qui concerne lesdites obligations,
grAce auxquelles elle a recu $66,641,171.88 en
argent canadien, a-t-elle subi une perte com-
merciale de $358,828.12 au cours de cette
annie d'imposition l, soit la diffirence entre
les deux montants pr6cit6s, perte qu'elle aurait
le droit de d6duire de son revenu pour cette
ann6e-l, dans le calcul de son imp6t sur le
revenu?

L'appelante poss&de et exploite un r6seau de
transmission de gaz naturel dont elle se sert pour
transporter du gaz naturel depuis divers endroits
situds en Alberta jusqu'd divers endroits de li-
vraison, 6galement situ6s en Alberta, entre autres,
Coleman, Alberta, situ6 pris du coin sud-est de
la Colombie-Britannique, oii le gaz est livr6 au
r6seau qu'exploite la Alberta Natural Gas Com-
pany.

L'appelante a conclu un contrat de transport
de gaz le 14 juin 1960 avec la Alberta and
Southern Gas Co. Ltd. et la Westcoast Trans-
mission Company Limited, appelbes dans les
pr6sents motifs cles exp6diteurs>, en vue de re-
cevoir, de transporter et de livrer chaque jour
certaines quantit6s de gaz en conformit6 des
conditions du contrat, au moyen d'un r6seau de
transmission de gaz que l'appelante s'engageait
A construire. Les dispositions contractuelles rela-
tives aux paiements A effectuer en contrepartie
du transport du gaz qui s'appliquent aux cir-
constances en cause, sont les suivantes:

[TRADUCTION]
12. FACTURATION ET PAIEMENT
12.1 Facturation: Au plus tard le vingt (20) de

chaque mois, (l'appelante) remettra a chaque exp6-
diteur une facture d6taill6e indiquant le prix de
revient de distribution mensuel, calcul6 h l'6gard de
cet exp6diteur en conformit6 du paragraphe 13 pour
le mois qui vient de s'6couler (ci-haut d6sign6 comme
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and the number of United States dollars, if any,
which shall be substituted for Canadian dollars pur-
suant to paragraph 12.2.

12.2 Part Payment in United States Dollars: If
(the appellant) shall cause the construction of the
said pipeline to be financed in whole or in part by
the sale prior to December 31st, 1964, of securities
of (the appellant) requiring repayment of principal,
and/or interest in United States dollars (such
securities being hereinafter referred to as "U.S. pay
securities") then each shipper shall in its payment of
its said monthly cost of service charge substitute for
the same number of Canadian dollars and (the ap-
pellant) shall accept in substitution, the number of
United States dollars determined as hereinafter set
forth, but not to exceed sixty-six percent (66%) of
the said monthly cost of service charge. . . .

The amount of United States dollars to be so paid
monthly by each shipper shall be its proportionate
share of one-twelfth (1/12) of the amount of
United States dollars set forth in the schedule re-
ferred to in (ii) above for the year in which the
shipper's payment is due; ...

12.3 Payment: On or before the last day of the
month following the billing month each shipper shall
pay (the appellant) at (the appellant's) office, Cal-
gary, Alberta, for so much of the bill as shall be
payable in Canadian dollars and at the place desig-
nated by (the appellant) pursuant to paragraph
12.2 for so much of the bill as shall be payable in
United States dollars.

The appellant financed the construction of its
pipeline by the borrowing of 67,000,000 United
States dollars which was secured by Series B First
Mortgage Pipeline Sinking Fund Bonds. The
appellant received, out of the proceeds of the
sale of such bonds, in April and July, 1961,
66,641,171.88 Canadian dollars. The appellant,
in preparing its accounts and financial statements,
showed the liability at the figure of $67,000,000,
and deducted from its income the sum of $358,-
828.12 (which sum is the balance between
$67,000,000 and $66,641,171.88).

6tant le <mois de la facturation>), et le nombre de
dollars ambricains, s'il en est, qui doit &re remis A
la place de dollars canadiens en conformit6 du
paragraphe 12.2.

12.2 Paiement partiel en dollars amiricains: Si
(I'appelante) fait financer en tout ou en partie la
construction dudit pipe-line par la vente, avant le
31 d&cembre 1964, de valeurs mobilibres (de l'ap-
pelante) remboursables, capital et (ou) int6rit, en
dollars am6ricains (ces valeurs mobilibres 6tant ci-
apris appel6es <valeurs mobilibres remboursables
en argent americainD), chaque exp6diteur, en
payant la somme qui lui est facturde pour le prix
de revient de distribution mensuel, substituera A un
nombre 6gal de dollars canadiens, et (l'appelante)
acceptera en remplacement, le nombre de dollars
ambricains d6termin6 de la fagon expos6e ci-apris,
qui ne devra pas d6passer soixante-six pour cent
(66%) de ladite somme factur6e pour le prix de
revient de distribution mensuel.

Le montant en dollars am6ricains devant 8tre ainsi
pay6 mensuellement par chaque exp6diteur sera 6gal
A sa quote-part du douzibme (1/12) du montant en
dollars ambricains mentionn6 dans 1'annexe dont il
est question ci-dessus h l'alinia (ii) pour l'ann6e au
cours de laquelle l'exp6diteur doit effectuer le paie-
ment; ...

12.3 Paiement: Au plus tard le dernier jour du
mois qui suit le mois de la facturation chaque exp6-
diteur paiera A (l'appelante) au bureau (de cette
dernibre), A Calgary, en Alberta, la partie de la
somme factur6e qui doit 8tre pay6e en dollars
canadiens, et A 1'endroit d6sign6 par (l'appelante)
en conformit6 du paragraphe 12.2, la partie de la
somme factur6e qui doit 6tre payee en dollars
americains.

L'appelante a financ6 la construction de son
pipe-line par un emprunt de 67 millions de dol-
lars am6ricains, lequel 6tait garanti par des obli-
gations de fonds d'amortissement de premire
hypothbque sur le pipe-line, s6rie B. Du produit
de la vente de ces obligations l'appelante a requ,
en avril et en juillet 1961, 66,641,171.88 dollars
canadiens. En pr6parant ses comptes et 6tats fi-
nanciers, I'appelante a indiqu6 qu'elle devait
$67,000,000 et a d6duit de son revenu la somme
de $358,828.12 (qui reprisente la diff6rence en-
tre les sommes de $67,000,000 et de $66.641,-
171.88).
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In accordance with para. 12.2 of the gas trans-
portation contract, the appellant gave notices to
the shippers that it desired:

that payments pursuant to the provisions of the said
paragraph 12.2 be made to the Company at 505-
2nd Street, S.W., Calgary, Alberta.

Attached to the notices were schedules of the
total annual amounts of the payments uncondi-
tionally required by the terms of the appellant's
indebtedness to be discharged in United States
dollars.

Each month the appellant sent to each of the
shippers an invoice setting out the amount pay-
able in respect of the transportation of gas on
behalf of the shippers for the preceding month,
and the portion of the amount payable which was
to be paid in United States dollars. A typical in-
voice, that of April, 1966, addressed to Alberta
and Southern Gas Co. Ltd. was in part as follows:

Total Cost of Service ........ $716,269

En conformit6 du paragraphe 12.2 du contrat
de transport de gaz, I'appelante a donn6 aux
exp6diteurs des avis qu'elle d6sirait:

[TRADUCTION] que les paiements A faire en vertu
dudit paragraphe 12.2 soient effectu6s A la com-
pagnie, A 505-2nd Street, S.W., Calgary, Alberta.

Les avis comportaient des annexes sp6cifiant
la somme annuelle globale qui devait absolument
8tre vers6e en dollars amdricains en vertu des
conditions de l'emprunt contract6 par l'appelante.

Chaque mois, 1'appelante envoyait A chaque
exp6diteur une facture mentionnant le montant
dfit en raison du transport de gaz effectu6 au
cours du mois pricident pour le compte des exp6-
diteurs, et mentionnant la fraction de ce mon-
tant qui devait tre pay6e en dollars am6ricains.
Voici, A titre d'exemple, une partie de l'une de
ces factures, celle du mois d'avril 1966, envoyde
h la Alberta and Southern Gas Co. Ltd.:

[TRADUCTION]

Prix de revient de distribu-
tion global ........... $716,269

Method of Payment

Alberta
West- and
coast Southern

April Cost of Service ............ $123,842 $716,269

Payable in U.S. dollars ........
Payable in Canadian dollars

72,261 417,942
51,581 298,327

$123,842 $716,269

Mode de paiement
Prix de revient de distribu-
tion du mois d'avril ..............

A payer en dollars ambricains
A payer en dollars canadiens

Alberta
West- and
coast Southern

$123,842 $716,269

72,261 417,942
51,581 298,327

$123,842 $716,269

Pursuant to the invoices rendered, the appel-
lant received payments pursuant to the terms of
the gas transportation contract, partly in Cana-
dian dollars and partly in United States dollars.

The United States dollars received by the appel-
lant were deposited in a United States dollar

Conform6ment au contrat de transport de gaz,
I'appelante a regu, partiellement en dollars ca-
nadiens et partiellement en dollars amiricains,
les montants qu'elle avait demand6s dans les fac-
tures envoy6es.

Les dollars ambricains regus par. l'appelante
ont 6t6 d6pos6s au Canada dans un compte ban-
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bank account in Canada and were used in making
the payments of United States dollars on account
of both principal 'and interest as they fell due
under the Series B First Mortgage Pipeline Sink-
ing Fund Bonds. Throughout 1962-1966, the
United States dollar was at a premium in relation
to the Canadian dollar.

The learned trial judge dismissed the appellant's
appeal and with respect to the first issue did so
on the basis that:

As the business of the appellant is the transportation
of gas, and the payment in United States dollars is
received pursuant to such business, therefore, it is
income within Section 3 of the Income Tax Act.
(Tip Top Tailors Ltd. v. The Minister of National
Revenue, 1957 S.C.R. 703 at p. 707). To determine
the amount of that income, the United States dollars
must be translated into Canada dollars which is the
measure of the receipt of income and such resulting
sum must be credited to income. Therefore the
assessment for the taxation year is proper in adding
to the income for the years 1962 to 1966 inclusive
the amounts of the United States dollars received
by the appellant pursuant to paragraph 12.2

With respect to the second issue on the basis
that:

As the pipeline is a capital asset built by borrowed
money, brought into Canada to finance the con-
struction of the capital asset, therefore, the loss by
reason of changing into Canada dollars is a loss
incurred in a capital expense. That loss could not
be a business loss within Section 27(1) (e) of the
Income Tax Act....

The first issue is the same as that which was
considered by this Court in the case of Alberta
Natural Gas Company v. The Minister of National
Revenue', which was argued immediately prior to
the argument of the present appeal. The relevant

caire d'argent ambricain; ils ont 6t6 utilis6s pour
payer, a leur 6ch6ance, en dollars am6ricains, le
capital et les int6r8ts des obligations de fonds
d'amortissement de premiere hypothbque sur le
pipe-line, s6rie B. De 1962 A 1966, le dollar
am6ricain faisait prime par rapport au dollar
canadien.

Le savant juge de premibre instance a rejet6
l'appel qu'avait interjet6 l'appelante; quant A la
premibre question, il s'est fond6 sur ce qui suit:

[TRADUCTION] Etant donn6 que dans son entreprise,
I'appelante s'occupe de transporter du gaz et que
c'est pour cette entreprise que sont vers6s les
dollars ambricains, il s'agit donc d'un revenu au sens
de Particle 3 de la Loi de l'impit sur le revenu.
(Tip Top Tailors Ltd. c. le ministre du Revenu
National, 1957 R.C.S. 703, p. 707). Si l'on veut
estimer ce revenu, il faut convertir les dollars
am6ricains en dollars canadiens, lesquels servent A
mesurer le revenu pergu et la somme qui est ainsi
obtenue devra 6tre cr6dit6e A titre de revenu. Par
cons6quent, la cotisation pour I'ann6e d'imposition
est exacte si l'on ajoute au revenu des ann6es 1962
A 1966 inclusivement le nombre de dollars ambri-
cains qu'a regus l'appelante en conformit6 du para-
graphe 12.2.

Quant A la deuxibme question, il s'est fond6
sur ce qui suit:

[TRADUCTION] ttant donn6 que le pipe-line cons-
titue un bien de capital et qu'il a 6t6 construit grAce
A des sommes emprunt6es, qui oat 6t6 apport6es au
Canada pour financer la construction du bien de
capital, la perte subie en raison de la conversion en
dollars canadiens est donc une perte subie lors d'une
d6pense de capital. Cette perte ne peut pas constituer
une perte commerciale au sens de Particle 27(1)e)
de la Loi de l'imp6t sur le revenu. ...

La premiere question est identique A celle qui
a 6t6 examinee par cette Cour dans la cause
Alberta Natural Gas Company c. le ministre du
Revenu National', entendue avant que ne le soit
le pr6sent appel. Les dispositions pertinentes du

S Voir p. 490.'See page 490.
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provisions of the contract under consideration in
that case and those of the contract in issue before
us are substantially the same. The submissions of
the appellant in the former appeal were some-
what different from those made in the present
appeal in that, in the former, it was contended
that the agreement included a forward exchange
contract, as well as a gas transportation contract,
while, in the latter, it is argued that the agreement
included an indemnity agreement against exchange
losses on the U.S. pay securities as well as a gas
transportation contract.

As I said, in my reasons in the other case, it is
clear that the purpose of s. 12.2 was to provide
the appellant with U.S. dollars with which to
meet its obligation under the U.S. pay securities.
But, in my opinion, it is equally clear, under the
wording of s. 12.2, that the U.S. dollars which
the shippers were obligated to pay, and the appel-
lant was obligated to accept, were in payment
of the monthly cost of service charge which the
shippers were required, by s. 2.3 of the agree-
ment, to pay for the transportation of their gas.
The substitution of American for Canadian dol-
lars required to be paid by the shippers and to be
accepted by the appellant is defined as being "in
payment of its said monthly cost of service
charge." That being so, it is my view that the
American dollars received by the appellant re-
presented income from its business operations,
and their full value had to be taken into account
in determining its income from its business for
tax purposes.

With respect to the second issue, the appellant
has not established a loss of $358,828.12 in the
year 1961. It borrowed $67,000,000 in U.S.
funds. The Canadian equivalent, at that time,
was $66,641,171.88. Whether or not any loss
will be sustained by the appellant will depend

contrat A l'6tude dans cette cause-lb et celles du
contrat qui est en cause en l'espice sont substan-
tiellement les mimes. Les pr6tentions de l'appe-
lante dans le premier appel sont quelque peu dif-
f6rentes de celles qui ont 6t6 faites dans le pr6sent
appel en ce sens que dans le premier appel on
soutenait que la convention incluait une entente
sur le change A terme, en plus du contrat de
transport de gaz, alors que dans celui-ci on sou-
tient que la convention inclut une entente d'in-
demnisation contre pertes au change, en ce qui
concerne les valeurs mobilibres remboursables
en argent ambricain, en plus d'un contrat de trans-
port de gaz.

Comme je l'ai dit dans les motifs que j'ai rendus
dans l'autre cause, il est clair que la clause 12.2
a pour objet de fournir a l'appelante des dollars
am6ricains avec lesquels elle puisse remplir ses
obligations en vertu des valeurs mobilibres rem-
boursables en argent ambricain. Mais h mon avis,
il est 6galement clair, d'aprbs les termes de la
clause 12.2, que les dollars am6ricains que les
exp6diteurs devaient verser et que l'appelante
devait accepter, servaient h payer la somme fac-
tur6e pour le prix de revient de distribution men-
suel que les exp6diteurs 6taient tenus de payer en
contrepartie du transport de leur gaz, en vertu
de la clause 2.3 de la convention. La substitution
de dollars ambricains h des dollars canadiens que
devaient verser les exp6diteurs et que l'appelante
devait accepter est d6finie comme servant A payer:
[TRADUCTION] <da somme qui lui est factur6e
pour le prix de revient de distribution mensuel>,.
Cela 6tant, je suis d'avis que l'argent am6ricain
qu'a regu I'appelante reprisente un revenu pro-
venant de son entreprise commerciale, et qu'il
fallait tenir compte de sa pleine valeur en esti-
mant le revenu provenant de l'entreprise de
l'appelante aux fins de l'imp6t.

Quant h la seconde question, I'appelante n'a
pas 6tabli qu'elle avait subi une perte de $358,-
828.12 en 1961. Elle a emprunt6 $67,000,000 en
devises ambricaines. A ce moment-lk, cette som-
me 6quivalait a $66,641,171.88, en argent cana-
dien. La question de savoir si l'appelante subira
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upon the exchange rates existing when the U.S.
dollars are repaid.

But, in any event, whatever such losses may
prove to be, the borrowing was a borrowing of
capital, for the construction of capital assets.

If the appellant, in due course, is required to
pay more Canadian dollars to liquidate its capital
debt of $67,000,000 (U.S.) than the number of
Canadian dollars realized on the sale of its U.S.
pay securities, the difference between the two
amounts will represent a loss on capital account,
and it cannot be deducted from income for tax
purposes.

For these reasons, in my opinion, the appeal
should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: J. G. McDonald
and G. R. Forsyth, Vancouver.

Solicitor for the respondent: D. S. Maxwell,
Ottawa.

ou non une perte d6pend des taux de change qui
seront en vigueur au moment du remboursement
en dollars am6ricains.

Mais de toute faqon, quelles que soient ces
pertes, I'emprunt constituait un emprunt de ca-
pital destin6 A la construction de biens de capital.

Si l'appelante est oblig6e, lorsqu'elle aura A
liquider sa dette de capital au montant de $67,-
000,000 (U.S.), de verser plus de dollars cana-
diens que le nombre de dollars canadiens r6alis6s
par la vente de ses valeurs remboursables en
argent ambricain, la diff6rence entre les deux
montants repr6sentera une perte A compte de
capital, qui ne peut 6tre d6duite du revenu aux
fins de l'impt.

Pour ces motifs, h mon avis, I'appel doit 6tre
rejet6 avec d6pens.

Appel rejetd avec ddpens.

Procureurs de l'appelante: J. G. McDonald et
G. R. Forsyth, Vancouver.

Procureur de l'intimd: D. S. Maxwell, Ottawa.
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Micro Chemicals Limited Appellant;

and

Smith Kline & French Inter-American
Corporation Respondent.

Micro Chemicals Limited, Paul Maney
Laboratories Canada Ltd. and Gryphon
Laboratories Ltd. Appellants;

and

Smith Kline & French Inter-American
Corporation Respondent.

1971: February 18, 19; 1971: October 5.

Present: Judson, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE EXCHEQUER COURT OF

CANADA

Patents--Compulsory licence-Effective date-
Royalty-Terms-Fixing of royalty postponed until
decisioi to grant licence-Patent Act, R.S.C. 1952,
c. 203, s. 41(3).

Patents-Infringement-Experimental use of pa-
tented article.

The appellant applied to the Commissioner of
Patents under s. 41(3) of the Patent Act for a com-
pulsory licence to make and sell trifluoperazine
under a Canadian patent owned by the respondent.
The latter persuaded the Commissioner that the
royalty issue should be postponed and not dealt with
until a decision had been made as to whether a
licence was or was not to be granted. On June 21,
1966, the Commissioner granted a non-exclusive'
licence, effective as of that day. On February 3,
1967, he fixed the royalty payable and other terms
as of June 21, 1966. The respondent appealed to the
Exchequer Court from both decisions. Jackett P.
concluded that the granting of a licence and the fixing
of the royalty and other terms under s. 41(3) was
one act which could not be separated into two stages,
and declared that the licence only became effective
as of February 3, 1967. Pursuant to leave granted
by the Exchequer Court, the appellant appealed to
this Court solely on the question as to the effective
date of the licence. The respondent cross-appealed

Micro Chemicals Limited Appelante;

et

Smith Kline & French Inter-American
Corporation Intimd6e.

Micro Chemicals Limited, Paul Maney
Laboratories Canada Ltd. et Gryphon
Laboratories Ltd. Appelantes;

et

Smith Kline & French Inter-American
Corporation Intimde.

1971: les 18 et 19 f6vrier; 1971: le 5 octobre.

Prdsents: Les Juges Judson, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA COUR DE L'tCHIQUIER DU
CANADA

Brevets-Licence obligatoire-Date d'entrie en
vigueur-Redevance-Conditions-L'dtablissement
de la redevance ajournd jusqu'd la dicision sur l'oc-
troi de la licence-Loi sur les brevets, S.R.C. 1952,
c. 203, art. 41(3).

Brevets-Contrefagon-Utilisation expirimentale
d'un article brevets.

L'appelante a pr6sent6 au commissaire des brevets,
en vertu de l'art. 41(3) de la Loi sur les brevets,
une demande de licence obligatoire pour fabriquer
et vendre de la trifluopdrazine en vertu d'un brevet
canadien appartenant h l'intimbe. Cette dernibre a
convaincu le commissaire que la question de la
redevance devait 6tre ajourn6e jusqu'A ce qu'une
d6cision soit rendue sur l'octroi de la licence. Le 21
juin 1961, le commissaire a accord6 une licence non
exclusive, entrant en vigueur h compter de ce jour.
Le 3 f6vrier 1967, il a fix6 la redevance a payer et
les autres conditions, le tout pour entrer en vigueur
apris le 21 juin 1966. L'intim6e a interjet6 appel A la
Cour de 1'tchiquier de ces deux d6cisions. Le
Pr6sident Jackett a conclu que l'octroi d'une licence
et l'6tablissement de la redevance et des autres con-
ditions en vertu de l'art. 41(3) ne constituaient
qu'un seul et mime acte ne pouvant donc pas Etre
divis6 en deux 6tapes, et a d6clar6 que la licence
n'6tait entr6e en vigueur que le 3 f6vrier 1967.
Ayant 6t6 autoris6e A ce faire par la Cour de
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for a higher royalty and for a change in the terms
of the licence.

Meanwhile, the respondent had brought an action
in the Exchequer Court for infringement of its
patent. Walsh J. held that the patent had been in-
fringed before the effective date of the licence. The
defendants in that action appealed to this Court. The
two appeals were heard together.

Held: The appeal as to the effective date of the
licence should be allowed.

There are two elements in s. 41(3): (1) the de-
cision to grant or refuse a licence; and (2) if a
licence is' granted, the amount of the royalty and
other terms. There is no reason why the Commis-
sioner cannot deal with these two elements succes-
sively and in some instances actually postpone
consideration of royalty and other terms until the
essential question of licence or no licence is deter-
mined. It follows that the appellant had a licence as
of June 21, 1966, which was the date fixed by the
Commissioner.

Held further: There was no infringement in re-
spect of the periods prior to January 22, 1966.

An experimental user without a licence in the
course of bona fide experiments with a patented
article is not in law an infringer. The use the appel-
lant was making of the patented substance was not
for profit but to establish the fact that it could manu-
facture a quality product in accordance with the
specifications disclosed in the application for patent.
This sort of experimentation and preparation is not
an infringement. It is the logical result of the right
to apply for a compulsory licence. While it may not
be necessary in each case to be in position to show
capacity to manufacture, it is a reasonably prudent
thing for an applicant to be able to do.

The finding at trial that there was an infringement
in the period between January 25, 1966 and June
21, 1966 was amply supported by the evidence.

The appeal in respect of the royalty should be dis-
missed, as there was no error on the part of the trial
judge in confirming the Commissioner.

I'chiquier, I'appelante a interjet6 appel A cette Cour
et I'a restreint uniquement A la question de la date
d'entr6e en vigueur de la licence. L'intimbe a pro-
duit un appel incident pour demander une redevance
plus 6lev6e et pour faire changer les conditions de
la licence.

Dans l'intervalle, l'intim6e avait intent6 une
action devant la Cour de l'fchiquier pour violation
de son brevet. Le juge Walsh a d6clar6 que le brevet
avait 6t6 viol6 avant la date d'entr6e en vigueur de
la licence. Les d6fenderesses dans cette action ont
appeld h cette Cour. Les deux appels ont 6t6 en-
tendus ensemble.

Arrit: L'appel quantA la date d'entrbe en vigueur
de la licence doit 8tre accueilli.

L'article 41(3) renferme deux 616ments: (1) La
d6cision d'accorder ou de refuser la licence; et (2)
si la licence est accord6e, le montant de la redevance
et les autres conditions. On ne peut voir pourquoi
le commissaire ne pourrait pas consid6rer ces deux
616ments successivement et en certains cas ajourner
l'examen de la redevance et des autres conditions en
attendant que la question primordiale de l'octroi de
la licence soit d6termin6e. Il s'ensuit que l'appelante
avait une licence le 21 janvier 1966, qui est la date
d6terminde par le commissaire.

A utre arrit: II n'y a pas eu contrefagon durant
la pdriode qui a pr6c6 le 22 janvier 1966.

Celui qui utilise exp6rimentalement, sans licence,
un -article brevet6 dans des experiences qu'il fait
de bonne foi n'est pas, en droit, un contrefacteur.
L'appelante a utilis6 la substance brevet6e, non pas
pour en tirer un profit mais pour voir si elle pou-
vait fabriquer un produit de qualit6 suivant le
m6moire descriptif inclus dans la demande en vue
d'obtenir le brevet. Des exp6riences et prdparatifs de
ce genre ne constituent pas une contrefagon. Ils
sont la cons6quence logique du droit de demander
une licence obligatoire. Il n'est peut-6tre pas n6ces-
saire que le demandeur soit toujours en mesure de
d6montrer qu'il peut fabriquer l'objet, mais il est
raisonnablement prudent pour lui de l'8tre.

La conclusion du juge de premibre instance qu'il
y a eu contrefagon entre le 25 janvier 1966 et le 21
juin 1966 est amplement 6tay6e par la preuve.

L'appel au sujet de, la redevance doit Stre rejet6,
le juge de premire instance ni'ayant commis aucune
erreur en confirmant la d6cision du commissaire.
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APPEALS from a judgment of Jackett P. of
the Exchequer Court of Canada', and from a
judgment of Walsh J. of the Exchequer Court of
Canada2 , in a patent matter.

J. T. Thorson, Q.C., for the appellants.

Gordon F. Henderson, Q.C., and R. G. Mc-
Clenahan, for the respondent.

The judgment of the Court was delivered by

HALL J.-These two appeals were heard to-
gether pursuant to an Order made by the Regis-
trar of the Court on January 12, 1971. The first
appeal which in these reasons will be referred to
as the "effective date appeal" is from a decision
delivered on the 20th day of September, 1967 by
The Honourable, The President of the Exchequer
Court'. The second is from a decision of Walsh J.
in the same Court2 dated July 31, 1969, which
will be referred to as the "infringement appeal".

On March 25, 1965, the appellant (hereinafter
referred to as "Micro") applied to the Commis-
sioner of Patents under s. 41(3) of the Patent
Act for a compulsory licence to make and sell
trifluoperazine under Canadian Patent No.
612204 owned by the respondent. Ordinarily on
an application for a licence under s. 41(3) the
Commissioner deals with the application and
either refuses to grant a licence or grants a licence
and fixes the royalty payable and the other terms
of the licence.

That procedure was not followed in this in-
stance because the respondent persuaded the
Commissioner that the royalty issue should be
postponed and not dealt with until a decision had
been made as to whether a licence was or was not
to be granted. The reason given for departing
from the usual procedure was stated by the re-
spondent in a letter dated May 3, 1965, to the
Commissioner as follows:

It would, therefore, be appreciated if you would
confirm that in preparing our counterstatement, we
need not present our position as to royalty until a
decision has been made upon the merits of the ap-

1 [1968] 1 Ex. C.R. 326, 37 Fox Pat. C. 1, 53 C.P.R. 193.

2 [1969] 2 Ex. C.R. 344, 60 C.P.R. 193.

APPELS d'un jugement du Prdsident Jackett
de la Cour de l'Echiquier du Canada', et d'un
jugement du Juge Walsh de la Cour de l'tchiquier
du Canada2 , en matibre de brevets.

J. T. Thorson, c.r., pour les appelantes.

Gordon F. Henderson, c.r., et R. G. McClena-
han, pour l'intim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-Ces deux appels ont 6t6 en-
tendus ensemble en conformit6 d'une ordonnance
rendue par le registraire de la Cour le 12 janvier
1971. Le premier appel, qui, dans les prdsents
motifs, sera appel6 l'appel quant A la date d'en-
tr6e en vigueur>, est A l'encontre d'une d6cision
rendue le 20 septembre 1967 par l'honorable
Pr6sident de la Cour de l'tchiquier'. Le second
appel est A l'encontre d'une d6cision rendue le
31 juillet 1969 par le Juge Walsh, de la m~me
Cour 2 ; il sera d6sign6 sous le nom d' <appel rela-
tif A la contrefagon>.

Le 25 mars 1965, I'appelante (ci-aprbs appel6e
<Micro ) a pr6sent6 au commissaire des brevets,
en vertu de l'art. 41(3) de la Loi sur les
brevets, une demande de licence obligatoire pour
fabriquer et vendre de la trifluop6razine en vertu
du brevet canadien no 612204 appartenant a
l'intim6e. D'habitude, lorsqu'une licence est de-
mand6e en vertu de l'art. 41(3), le commissaire
examine la demande; il refuse d'accorder ou ac-
corde la licence et fixe la redevance h payer et
les autres conditions de la licence.

En l'espbce, cette proc6dure n'a pas 6t6 suivie
parce que l'intimde a convaincu le commissaire
que la question de la redevance devait 6tre
ajourn6e jusqu'A cc qu'une d6cision soit rendue
sur l'octroi de la licence. Dans une lettre du
3 mai 1965 qu'elle a adress6e au commissaire,
l'intim6e justifie comme suit cette ddrogation A la
proc6dure habituelle:

[TRADUCTION] Par cons6quent, nous vous serions re-
connaissants de bien vouloir confirmer qu'en pr6-
parant notre contre-m6moire, nous n'aurons pas 4
soumettre nos pr6tentions au sujet de la redevance

1[1968] 1 R.C. de 1't. 326, 37 Fox Pat. C. 1, 53 C.P.R.
193.

2 [1969] 2 R.C. de 1'. 344, 60 C.P.R. 193.
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plication. Many of the matters on which we shall be
obliged to rely on the matter of royalty are private
and confidential and we would not wish to have
them made of record if it should not be necessary
so to do. (Emphasis added)

Following an exchange of correspondence, the
respondent repeated its request in a letter dated
May 14, 1965, in part as follows:

With this in mind, would you please consider our
request that the royalty submission be withheld
pending your decision on the merits of a licence,
leaving the period for the filing of the counterstate-
ment as now fixed at sixty days.

On May 26, 1965, the Commissioner replied:

As this is the first case which is prosecuted under
a slightly different system, I will allow your client
the ordinary sixty days to file the counterstatement
as in the past.

Also as indicated in the last paragraph of my May
5, 1965 letter, I agree to the postponement of the
submission on royalty pending the decision on the
merits of the application for a licence.

Micro's application was dealt with on this basis.
The Commissioner proceeded to receive submis-
sions from the parties and on June 21, 1966,
handed down his decision, the material parts of
which read:

I have carefully reviewed the application, the
counterstatement, the reply and other material on
the file. I have come to the conclusion that no valid
reasons to refuse the application have been ad-
vanced. The objections of the patentee do not con-
tain anything new over the reasons advanced by the
patentees over the years in similar applications.

I do hereby grant a non-exclusive licence, effec-
tive as of this day, to the applicant Micro Chemi-
cals Limited to carry out the patented process in
Canada in its own establishment and to sell the re-
sulting product for the sole purpose of the prepara-
tion or production of medicine but not otherwise.
(Emphasis added)

avant qu'une d6cision ne soit rendue sur le bien-
fond6 de la demande. Un bon nombre des questions
sur lesquelles nous devrons nous fonder en ce qui a
trait ii la redevance sont de caract~re secret et con-
fidentiel et nous ne voudrions pas les divulger s'il
n'itait pas n6cessaire de le faire. (J'ai mis des mots
en italique)
A la suite d'un 6change de lettres, I'intim6e a
r6it6r6 sa demande dans une lettre du 14 mai
1965, dont voici un extrait:
[TRADUCTION] Compte tenu de ce qui pr6chde,
auriez-vous l'obligeance de prendre en consid6ration
notre demande, savoir que nous nous abstenions de
pr6senter nos pr6tentions au sujet de la redevance
jusqu'A ce que vous ayez rendu votre d6cision sur
le bien-fond6 de la licence, et de maintenir le dblai
actuel de soixante jours pour la production du
contre-mimoire.
Le 26 mai 1965, le conmissaire a r6pondu ce
qui suit:
[TRADUCTION] Etant donn6 que c'est la premibre
fois que nous proc6dons de fagon 16gbrement dif-
f6rente, j'accorde A votre cliente le d6lai ordinaire de
soixante jours pour produire son contre-m6moire,
comme par le pass6.

De plus, tel que je l'ai mentionn6 dans le dernier
paragraphe de ma lettre du 5 mai 1965, j'accepte
d'ajourner la pr6sentation de ses pr6tentions au
sujet de la redevance jusqu'd ce qu'une d6cision ait
6t6 rendue sur le bien-fond6 de la demande de
licence.

La demande de Micro a 6t examin6e sur
cette base. Le commissaire a regu les prdtentions
des parties; le 21 juin 1966, il a rendu sa d6-
cision dont les passages essentiels se lisent ainsi:

[TRADUCTION] J'ai minutieusement examin6 la de-
mande, le contre-m6moire, la r6ponse et les autres
documents verses au dossier. J'en viens A la con-
clusion qu'aucun motif valable de rejet de la de-
mande n'a 6t6 avanc6. Les objections du brevet6
n'ajoutent rien de nouveau aux motifs avanc6s au
cours des ans par les brevet6s dans le cas de de-
mandes semblables.

Par les prdsentes, j'accorde une licence non ex-
clusive, entrant en vigueur i compter de ce jour, h
la demanderesse Micro Chemicals Limited pour
I'utilisation du proc6d6 brevet6 au Canada, dans son
propre 6tablissement, et pour la vente du produit
obtenu aux seules fins de pr6parer ou de fabriquer
des m6dicaments et A aucune autre fin. (J'ai mis de.s
mots en italimnel

509



MICRO CHEM. V. SMITH KLINE & FRENCH INTER-AMER. Hall J.

On the question of royalty and other terms of the
licence, I order that the patentee file his submission
with me, and a copy to the applicant, within thirty
days and the applicant will have also thirty days
thereafter to file his own submissions and comments.
Upon consideration of the submissions I shall fi-
nalize the licence with effect as of the date of this
decision.

Having thus disposed of Micro's right to a
licence, the Commissioner proceeded to hear
representations from the parties as to the royalty
payable to the respondent. On February 3, 1967,
he handed down his decision, fixing the royalty
payable and other terms of the licence, including
a provision as follows:

The said royalty shall be paid on all sales of the
product made by MICRO CHEMICALS LIMITED
subsequently to June 21, 1966.

On May 2, 1967, the respondent appealed to
the Exchequer Court from the decision of the
Commissioner dated June 21, 1966, and from his
Order of February 3, 1967. The appeal was
heard by Jackett P. who held on September 20,
1967, that the decision of June 21, 1966, in so far
as it purported to fix the effective date of the
licence as June 21, 1966, was a nullity to be
ignored, and he proceeded to deal with the ap-
peal as one from the Order of February 3, 1967.

The learned President: (1) sustained the
granting of the licence and dismissed the appeal
in this respect; (2) dismissed the appeal in re-
spect of the quantum of the royalty payable; and
(3) struck out the provision in the Commission-
er's decision of February 3, 1967, that Micro
should pay royalty on sales of the product subse-
quent to June 21, 1966, -and declared that the
licence only became effective as of February 3,
1967. He concluded that the granting of a licence
and the fixing of the royalty and other terms
under s. 41(3) was one act which could not be
separated into two stages as the Commissioner
had purported to do.

Micro did not appeal from that Order within
the time limited for so doing, but after the time

Quant h la redevance et aux autres conditions de
la licence, j'ordonne que le brevet6 produise ses
pr6tentions et qu'il en fasse parvenir une copie A
la demanderesse d'ici trente jours; aprbs l'expira-
tion de ce d6lai, la demanderesse aura 6galement un
ddlai de trente jours pour produire ses propres pr6-
tentions et commentaires. Apris avoir examin6 ces
pr6tentions, je formulerai de fagon d6finitive la
licence, qui prendra effet A compter de la date de la
pr6sente d6cision.

S'6tant ainsi prononc6 sur le droit de Micro
d'obtenir une licence, le commissaire a proc6d6
& l'audition des parties au sujet de la redevance
h payer A l'intim6e. Le 3 f6vrier 1967, il a rendu
sa d6cision, dans laquelle ii fixait la redevance A
payer et les autres conditions de la licence et dans
laquelle se trouvait la disposition suivante:

[TRADUCTION] Ladite redevance doit Stre paybe h
l'6gard de toutes les ventes du produit effectu6es
par MICRO CHEMICALS LIMITED aprbs le 21
juin 1966.

Le 2 mai 1967, l'intim6e a interjet6 appel .
la Cour de l1chiquier de la d6cision rendue par
le commissaire le 21 juin 1966 et de son ordon-
nance du 3 f6vrier 1967. Le Pr6sident Jackett a
entendu l'appel et le 20 septembre 1967, a d6-
clar6 que la ddcision du 21 juin 1966, pour au-
tant qu'elle visait h fixer au 21 juin 1966 la date
d'entr6e en vigueur de la licence, 6tait nulle et
qu'on ne devait donc pas en tenir compte; il a
poursuivi l'audition de l'appel quant l'ordon-
nance du 3 f6vrier 1967.

Le savant President: (1) a confirm6 l'octroi
de la licence, rejetant I'appel h cet 6gard; (2)
rejet6 l'appel en ce qui concerne le montant de
la redevance A payer; (3) abrog6 la disposition
de la d6cision rendue par le commissaire le 3
f6vrier 1967, portant que Micro devait payer une
redevance h 1'6gard des ventes du produit effec-
tubes aprbs le 21 juin 1966, et d6clar6 que la
licence n'6tait entr6e en vigueur que le 3 f6vrier
1967. II a conclu que l'octroi d'une licence et
l'6tablissement de la redevance et des autres con-
ditions en vertu de l'art. 41(3) ne constituaient
qu'un seul et m~me acte ne pouvant donc 8tre
divis6 en deux 6tapes comme le commissaire avait
d6cid6 de le faire.

Micro n'a pas interjet6 appel de cette ordon-
nance dans le ddlai prescrit, mais une fois expir6
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for appealing had passed it applied to Jackett P.
to extend the time. The learned President did so
by an Order dated December 21, 1970, the Order
reading in part as follows:

IT IS ORDERED that, on condition that
(a) if the proposed appeal is successful, and
(b) if, as a result of that success, the defen-
dants in the infringement action in this Court
(No. B-2435) are successful in respect of that
part of the appeal from the judgment of Walsh
J. in that action that relates to the period from
June 21, 1966, to February 3, 1967,

the Respondent will compensate the Appellant in
respect of the solicitor and client costs incurred in
that action that would not have been incurred if the
proposed appeal had been prosecuted within the
normal delays by

the
14,

(c) foregoing any costs of the appeal from the
judgment of Walsh J. that may be allowed to
the defendants, any costs in this Court of the
infringement action that may be allowed to the
defendants by the judgment on appeal and any
right to recover the amount paid by the defen-
dants to the Appellant in respect of the party
and party costs in the infringement action, and

(d) paying to the Appellant the sum of $5,000,
time for Appeal herein is extended to January
1971.

These conditions were agreed to or complied
with. Micro limited its appeal solely to the ques-
tion as to the effective date of the licence.

The respondent on January 6, 1971, filed a
Notice of Cross Appeal as follows:

TAKE NOTICE that the Respondent (Appellant)
hereby cross appeals to this Court from the judg-
ment of the Exchequer Court of Canada pronounced
on the 20th day of September, 1967. The cross
appeal is limited to the grounds that the Com-
missioner of Patents proceeded on a wrong prin-
ciple or was manifestly wrong on the evidence in
that:

1. he erred in fixing a royalty that is too low.

2. he erred in principle in clause 2(b) of the
licence in not providing one rule for the case
where the non-arms length purchaser resells to
an arms length purchaser in bulk and another
rule for the -case where the non-arms length pur-

le d61ai d'appel elle a demand6 une prorogation
de dblai au Pr6sident Jackett. Le savant Pr6sident
I'a accordde dans une ordonnance du 21 d6cem-
bre 1970, dont voici un extrait:

IL EST ORDONNt, h la condition que,
(a) si l'appel projet6 est accueilli, et
(b) si, en consequence, les d6fenderesses a
l'action en contrefagon en cette Cour (n*
B-2435) ont gain de cause en ce qui concerne
la partie de l'appel de la d6cision du Juge
Walsh qui a trait A la p6riode allant du 21 juin
1966 au 3 fivrier 1967,

l'intimbe indemnise l'appelante des frais entre pro-
cureur et client que cette dernibre a subis en cette
action et qu'elle n'aurait pas eu A subir si l'appel
projet6 avait 6t6 port6 dans le d6lai normal

(c) en renongant aux d6pens de l'appel a l'en-
contre de la d6cision du Juge Walsh qui pour-
ront 8tre allou6s aux d6fenderesses, aux d6pens
en cette Cour de l'action en contrefagon qui
pourront 8tre allou6s aux d6fenderesses par
jugement en appel et A tout droit de recouvrer
le montant pay6 par les . d6fenderesses h l'ap-
pelante en ce qui concerne les frais entre les
parties dans I'action en contrefagon, et
(d) en payant A l'appelante la somme de $5,000,

que le d6lai d'appel en l'esphee soit prolong6 jus-
qu'au 14 janvier 1971.

Ces conditions ont t6 accepties ou remplies.
Micro a restreint son appel uniquement h la ques-
tion de la date d'entr6e en vigueur de la licence.

Le 6 janvier 1971, l'intimde a d6pos6 l'avis
d'appel incident suivant:

[TRADUCTION] AVIS est par les pr6sentes donn6
que l'intim6e (appelante) interjette un appel inci-
dent A cette Cour h l'encontre du jugement que la
Cour de lI'chiquier du Canada a rendu le 20
septembre 1967. L'appel incident est uniquement
fond6 sur le motif que le commissaire des brevets
a suivi un principe erron6 ou a manifestement com-
mis une erreur A l'6gard de la preuve pour les
raisons suivantes:

1. II a commis une erreur en fixant une redevance
trop faible;
2. il a commis une erreur de principe h la clause
2 b) de la licence en n'6tablissant pas une r~gle
pour le cas oil l'acqu6reur autre qu'un acqu6reur
traitant A distance revend le produit en vrac h un
acqu6reur traitant A distance et une autre r~gle
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chaser resells to an arms length purchaser in dos-
age or some other processed form.

Meanwhile on May 17, 1968, the respondent
had brought an action in the Exchequer Court
of Canada against Micro, Paul Maney Labora-
tories Canada Ltd. and Gryphon Laboratories
Limited (hereinafter referred to respectively as
"Maney" and "Gryphon") for infringement of its
patent No. 612204 from and after January 10,
1961, and claiming damages or an accounting of
profits. This is the infringement action referred
to in Jackett P.'s Order of December 21, 1970.

The infringement action was tried by Walsh J.
on an agreed statement of facts. On July 31,
1969, he directed that judgment should be en-
tered as follows:

1. Declaring and adjudging that Canadian Letters
Patent 612204 referred to in the Statement of
Claim is valid as between the parties;

2. Declaring and adjudging that the said Patent
has been infringed by all three of the defendants;
3. Declaring and adjudging that the plaintiff is en-
titled to be paid by the defendants an amount
equal to either

(a) the amount of the damages sustained by
the plaintiff as a result of the infringement by
the defendants of the said patent, or
(b) the amount of the profits derived by the
defendants from infringing the said patent.

4. For the purpose of determining the amount that
the plaintiff is so entitled to be paid by the defen-
dants (if the parties cannot agree on it), referring
to the Registrar (or a Deputy Registrar nominated
by the Registrar or, if none such be available, an
officer of the Court agreed upon by the parties or
appointed by the Court) for inquiry and report,
the following questions, viz:

(a) What acts of infringement by the defen-
dants of the aforesaid patent have occurred as
alleged by the Statement of Claim; and
(b) According to the election of the plaintiff,
(which election must be made in writing and
filed in the Court and served upon the defen-
dants before the plaintiff may take any steps in

pour le cas ohi l'acqudreur autre qu'un acqu6reur
traitant A distance revend & un acqu6reur traitant
A distance le produit sous forme posologique ou
sous quelque autre conditionnement.

Dans l'intervalle, le 17 mai 1968, l'intimbe
avait intent6 une action devant la Cour de
l'chiquier du Canada contre Micro, Paul Maney
Laboratories Canada Ltd. et Gryphon Labora-
tories Limited (ci-aprbs respectivement appelkes
<Maney> et <Gryphon>) pour avoir viol6 son
brevet no 612204 A compter du 10 janvier 1961;
elle r6clamait des dommages-int6rts ou une
reddition de compte l'6gard des profits r6alis6s.
C'est l'action en contrefagon mentionn6e dans l'or-
donnance du 21 d6cembre 1970 du Pr6sident
Jackett.

Le Juge Walsh a entendu l'action en contre-
fagon, au sujet de laquelle un expos6 des faits
convenus avait 6t6 pr6sent6. Le 31 juillet 1969,
it a ordonn6 l'inscription du jugement suivant:

1. Il est d6clar6 et d6cid6 que les lettres patentes
canadiennes no 612204 mentionn6es dans la
d6claration sont valides en ce qui concerne les
parties;

2. Il est d6clar6 et d6cid6 que les d6fenderesses
ont toutes trois viol6 ledit brevet;
3. 11 est d6clar6 et d6cid6 que la demanderesse a
le droit de recevoir des d6fenderesses l'un des
montants suivants:

(a) le montant des dommages qu'elle a subis du
fait que les d6fenderesses ont viol6 ledit brevet,
ou
(b) le montant des profits que les d6fenderesses
ont r6alis6s en violant ledit brevet.

4. Pour d6terminer le montant que la deman-
deresse a le droit de recevoir des d6fenderesses
(au cas ohi les parties ne peuvent s'entendre A ce
sujet), seront d6f6r6es au registraire (ou au regis-
traire adjoint nomm6 par le registraire, ou, si
aucun de ceux-ci n'est disponible, au fonctionnaire
de la Cour sur lequel les parties s'entendront ou
que la Cour aura nomm6) pour enquite et rap-
port, les questions suivantes, soit:

(a) Quels actes de contrefagon les d6fen-
deresses ont-elles commis A l'6gard dudit brevet,
tel que l'allgue la d6claration; et
(b) Selon le choix qu'aura fait la deman-
deresse, (lequel choix doit 8tre constat6 par
6crit, produit devant la Cour et signifi6 aux
d6fenderesses avant que la demanderesse puisse
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connection with the reference) what is the
amount of the aforesaid damages sustained by
the plaintiff or the amount of the aforesaid
profits derived by the defendants; and

5. Ordering and adjudging that the plaintiff re-
cover from the defendants such costs herein to be
taxed, except the cost of the reference, which will
be left open to be dealt with upon the motion for
judgment upon the report of the referee under
Rule 186 of the General Rules and Orders of this
Court.

In his reasons for judgment Walsh J. said in part:

The alleged infringments break down into four
periods which should be considered separately as
follows:

1. Actions of Micro Chemicals Ltd., prior to
March 25, 1965, the date of application for the
licence.
2. Actions of Micro Chemicals Ltd., between
November 1, 1965 and January 22, 1966, when
experimental batches were prepared.

3. Actions of all three defendants between Janu-
ary 25, 1966 and June 21, 1966, consisting of
the transfers of the material from Micro Chemi-
cals Ltd., to Gryphon Laboratories Ltd., the
manufacture of tablets by Gryphon Laboratories
Ltd., and the activities of Paul Maney Labora-
tories (Canada) Ltd.
4. Actions of the defendants between June 21,
1966, and February 3, 1967.

In the light of this jurisprudence and on the evi-
dence before me I cannot conclude that defendants'
experimental use of the process during the period
prior to its application for a licence on March 25,
1965, was experimental in the sense of being for the
purpose of attempting to improve on the invention,
but find that it was rather for the purpose of
satisfying itself that it could satisfactorily produce
the product on a commercial basis by use of the
patented process. As the witness Diosady explained,
even when following the process set out in the patent,
a number of experiments were required in order to
get it to work satisfactorily. The experiments made
were primarily for the purpose of making trifluo-
perazine by the patented process.

The arguments and jurisprudence cited in con-
nection with the first period apply with even greater
force to the second period in question from Novem-
ber 1, 1965, to January 22, 1966. During this pe-

prendre quelque mesure que ce soit en ce qui
concerne le renvoi) quel est le montant des
dommages susdits qu'a subis la demanderesse
ou des profits susdits que les d6fenderesses ont
r6alis6s; et

5. Il est ordonn6 et d6cid6 que la demanderesse
recouvre des d6fenderesses les d6pens A 8tre tax6s
en l'espice, sauf ceux du renvoi, lesquels seront
consid6rbs sur motion pour jugement sur le rap-
port de l'arbitre, en vertu de la rbgle 186 des
Rigles et ordonnances g6ndrales de cette Cour.

Dans ses motifs, le Juge Walsh dit entre autres
choses:

[TRADUCTION] Les contrefagons reproch6es se di-
visent en quatre p6riodes, qu'il convient d'examiner
s6pardment comme suit:

1. Activit6s de Micro Chemicals Ltd., avant le
25 mars 1965, date de la demande en vue d'ob-
tenir une licence.
2. Activit6s de Micro Chemicals Ltd., du 1,r
novembre 1965 au 22 janvier 1966, p6riode oa
des lots exp6rimentaux ont 6t6 pr6par6s.
3. Activit6s des trois d6fenderesses du 25 janvier
1966 au 21 juin 1966, soit les transferts de la
substance de Micro Chemicals Ltd. a Gryphon
Laboratories Ltd., la fabrication de comprimbs
par Gryphon Laboratories Ltd., et les activit6s
de Paul Maney Laboratories (Canada) Ltd.

4. Activit6s des d6fenderesses du 21 juin 1966 au
3 fivrier 1967.

Eu 6gard A ces arr8ts et h la preuve soumise, je ne
puis conclure qu'avant le 25 mars 1965, date de la
demande en vue d'obtenir la licence, l'utilisation
exp6rimentale du proc6d6 par les d6fenderesses 6tait
expbrimentale en ce sens qu'elle visait A perfection-
ner l'invention; je conclus que les d6fenderesses
voulaient plut6t s'assurer qu'elles pouvaient fabriquer
le produit de fagon satisfaisante sur une base com-
merciale au moyen du proc6d6 brevet6. Comme l'a
expliqu6 le timoin Diosady, mime en suivant le
proc6d6 expos6 au brevet, il fallait faire un certain
nombre d'expdriences pour en obtenir des r6sultats
satisfaisants. Les exp6riences ont 6t6 faites prin-
cipalement dans le but de fabriquer la trifluop6razine
au moyen du proc6d6 brevet6.

Les arguments et les arr8ts invoqu6s quant A la
premibre p6riode s'appliquent encore mieux A Ia
deuxibme p6riode en question, qui va du 1" novem-
bre 1965 au 22 janvier 1966. Au cours de cette
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riod defendant Micro Chemicals Ltd. recommenced
its experiments in the manufacture of trifluoperazine
making in all some 26 batches (Exhibit 20) many
of which yielded no results or were discarded.
Others were unsatisfactory with respect to the
quantity of the finished product obtained from a
given quantity of starting material. Most of these
batches were made using quantities of 25 or 27
grams of the starting material but on January 4,
1966, two batches of 675 grams each were attempted
but the resulting product was discarded in both
cases. By January 22 the chemists were satisfied
with the tests, when they obtained 19.1 grams and 20
grams respectively of the finished product from two
27-gram batches. It was admitted that the purpose
of these experiments was to explore the procedure
and conditions of manufacture in order to get in-
creased yield and to establish that Micro Chemicals
Ltd. could produce the product economically.
Defendants' counsel argued that such experiments
were clearly within the intention of section 41(3)
of the Act which states that "In settling the terms
of such licence and fixing the amount of royalty or
other consideration payable the Commissioner shall
have regard to the desirability of making the food
or medicine available to the public at the lowest
possible price consistent with giving to the inventor
due reward for the research leading to the invention".
The trifluoperazine produced by these experiments
was put in bottles and kept for the defendant Micro
Chemicals Ltd, and never entered into commerce
so that no damage was suffered by plaintiff and no
profits made by the said defendant as a result of
these experiments. As already indicated in dealing
with the first period, these experiments, though un-
doubtedly expedient from the point of view of de-
fendant, constituted a technical infringement of the
patent as they were not carried out for the purpose
of improving the process, but to enable the de-
fendant Micro Chemicals Ltd to produce it com-
mercially as soon as the licence it had applied for
could be obtained.

The third period of alleged infringement dates
from January 25, 1966, when a batch of 3.2 kilo-
grams was manufactured by defendant, Micro
Chemicals Ltd, this being the first manufacture in

p&riode, la d6fenderesse Micro Chemicals Ltd. s'est
remise h fabriquer exp6rimentalement de la tri-
fluop6razine; elle a fabriqu6 quelque 26 lots en tout
(pi~ce 20), dont plusieurs n'ont donn6 aucun r6-
sultat ou ont 6t6 mis au rebut. D'autres n'ont pas
donn6 de r6sultat satisfaisant du point de vue de la
quantit6 de produit fini obtenue h partir d'une quan-
tit6 donn6e de substances de d6part. Pour fabriquer
la plupart des lots, on a utilis6 25 ou 27 grammes
de substances de d6part mais le 4 janvier 1966, on a
essay6 deux lots de 675 grammes chacun; dans les
deux cas le produit obtenu a 6t6 mis au rebut. Le
22 janvier, les chimistes 6taient satisfaits des essais;
ils avaient obtenu respectivement 19.1 et 20 gram-
mes de produit fini A partir de deux lots de 27
grammes. II a 6t6 convenu que ces exp6riences
avaient pour objet d'6tudier le processus et les con-
ditions de fabrication afin d'accroitre le rendement
et d'6tablir que Micro Chemicals Ltd. pouvait
fabriquer le produit de fagon rentable. L'avocat des
d6fenderesses a soutenu que ces experiences 6taient
clairement vis6es par 'article 41(3) de la loi qui
d6crkte ce qui suit: Ken arritant les conditions de
cette licence et en fixant le montant de la redevance
ou autre consid6ration 4 payer, le commissaire doit
tenir compte de l'opportunit6 de rendre l'aliment
ou les m6dicaments accessibles au public au plus
bas prix possible tout en accordant A l'inventeur une
juste r6mun6ration pour les recherches qui ont con-
duit A l'invention.,, La trifluop6razine fabriquie lors
de ces exp6riences a 6t6 mise en bouteilles et con-
serv6e pour la d6fenderesse Micro Chemicals Ltd.;
elle n'a jamais 6t6 mise sur le march6 de sorte que
la demanderesse n'a subi aucun dommage et que
ladite d6fenderesse n'a r6alis6 aucun profit par suite
de ces experiences. Comme je l'ai signal6 au sujet
de la premiere pbriode, ces expbriences, mime si
elles 6taient indubitablement utiles A la de-
manderesse, constituent une contrefagon en droit
strict du brevet car elles n'ont pas 6t6 faites en vue
de perfectionner le proc6d6, mais en vue de per-
mettre A la d6fenderesse Micro Chemicals Ltd. de le
fabriquer commercialement dis qu'elle pourrait
obtenir la licence qu'elle avait demand6e.

* * *

La troisibme pdriode au cours de laquelle il y a
eu contrefagon, allbgue-t-on, va du 25 janvier
1966, date A laquelle la d6fenderesse Micro Chemi-
cals Ltd. a fabriqu6 un lot de 3.2 kilogrammes, la
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commercial quantity, to June 21, 1966, when the
Commissioner indicated that he was granting the
licence. During this period for the first time the
other two defendants, Gryphon Laboratories Ltd
and Paul Maney Laboratories (Canada) Ltd, en-
tered into the picture. Defendant Micro Chemicals
Ltd admits that it transferred trifluoperazine to de-
fendant Gryphon Laboratories Ltd during this
period and that ownership passed at the time of the
transfer though it was only invoiced to that company
on June 30, 1966, and July 15, 1966. The total
quantities involved amounted to 39.5 kilograms
(Paragraphs 61, 62 and 63, Statement of Facts, and
Exhibits 21 and 22). Gryphon on its part during
this period made tablets from the bulk material.
Meanwhile defendant Paul Maney Laboratories
(Canada) Ltd had a sales representative in the
Province of Manitoba who called on officials of the
hospitals for mental diseases at Brandon, Manitoba,
and at Selkirk, Manitoba, to solicit orders for the
product. On March 2, 1966, the Province of Mani-
toba purchasing bureau requested it to submit a
quotation for a six-months' supply of trifluoperazine
tablets for use in the said hospitals and the said de-
fendant in due course submitted the said quotation
which was delivered at Winnipeg on March 9, 1966.
This quotation is on a standard form of the pur-
chasing bureau for the Province of Manitoba and
the said defendant offered to make delivery on
April 1, with the balance on request in connection
with some of the items quoted, and in other cases
uses the term "deliver on request after April 1"
(Paragraphs 65, 66 and 67, Agreement as to Facts,
and Exhibit 23). Subsequently between March 14
and June 3, 1966, various sample lots of 5 milli-
gram and 10 milligram tablets were sent to the Sel-
kirk and Brandon hospitals for experimental pur-
poses, free of charge, on request of the Medical
Superintendents of those hospitals (Paragraphs 68,
69 and 70, Agreement as to Facts, Exhibits 25, 26,
27 and 28). These tablets had been transferred to
defendant Paul Maney Laboratories (Canada) Ltd
by defendant Gryphon Laboratories Ltd. The total
amount so furnished was less than three-quarters of
a kilogram and no actual order was received for the
purchase of any of the tablets until June 30.

** *

premibre fois qu'il y a eu fabrication a 1'6chelle
commerciale, jusqu'au 21 juin 1966, date ohi le
commissaire a laiss6 savoir qu'il accordait la licence.
Au cours de cette p6riode, pour la premibre fois, les
deux autres d6fenderesses, Gryphon Laboratories
Ltd. et Paul Maney Laboratories (Canada) Ltd.,
6taient en cause. La d6fenderesse Micro Chemicals
Ltd. admet avoir transf6r6 de la trifluopbrazine i
la d6fenderesse Gryphon Laboratories Ltd. au cours
de cette pdriode et elle admet que cette dernibre est
devenue propri6taire du produit h ce moment-la
m8me si celui-ci ne lui a 6t6 factur6 que le 30 juin
1966 et le 15 juillet 1966. Il s'agit, en tout, de 39.5
kilogrammes (paragraphes 61, 62 et 63 de l'expos6
des faits et pi~ces 21 et 22). De son c8t6, Gryphon
a fabriqu6 des comprim6s A partir de la substance
en vrac au cours de cette p6riode. Dans l'intervalle,
le concessionnaire de la d~fenderesse Paul Maney
Laboratories (Canada) Ltd. au Manitoba pressentait
les dirigeants des hipitaux psychiatriques de Bran-
don (Man.) et de Selkirk (Man.), pour solliciter
des commandes pour ce produit. Le 2 mars 1966, le
bureau des achats de la province du Manitoba lui
a demand6 d'6tablir une liste de prix pour un stock
de six mois de comprimbs de trifluop6razine j
l'intention desdits h8pitaux. Ladite d6fenderesse a
en temps opportun 6tabli cette liste de prix sur la
formule imprim6e du bureau des achats de la
province du Manitoba et l'a d6livrde & Winnipeg le
9 mars 1966. Ladite d6fenderesse a offert d'effectuer
une livraison le 1" avril de certains articles de la
liste de prix, le reste devant 6tre fourni sur demande;
pour d'autres articles, elle parle de <livraison sur
demande aprbs le 1" avril> (paragraphes 65, 66 et
67 de l'expos6 des faits convenus et pince 23). Par
la suite, entre le 14 mars et le 3 juin 1966, divers
lots d'6chantillons de comprim6s de 5 milligrammes
et de 10 milligrammes ont 6t6 envoyds aux h6pitaux
de Selkirk et de Brandon A des fins exp6rimentales,
gratuitement, A la demande des directeurs m6dicaux
de ces h6pitaux (paragraphes 68, 69 et 70 de
l'expos6 des faits convenus, pi&ces 25, 26, 27 et 28).
Ces comprim6s avaient 6t6 transf6r6s A la d6fen-
deresse Paul Maney Laboratories (Canada) Ltd.
par la d6fenderesse Gryphon Laboratories Ltd. La
quantit6 totale ainsi fournie s'61evait i moins de
trois quarts de kilogramme et aucune commande
effective pour ces comprim6s n'a 6t6 reque avant le
30 juin.

** *

515515



516 MICRO CHEM. V. SMITH KLINE & FRENCH INTER-AMER. Hall J. [1972] S.C.R.

Finally we come to the fourth period following
June 21, 1966, when the Commissioner purported
to grant a licence to defendant Micro Chemicals
Ltd to manufacture and sell the product subject to
the later fixing of the terms of the licence and of
the royalty, which decision by the Commissioner
was subsequently found by the Court to not con-
stitute the granting of a licence as of that date.
While defendant had not formally objected to
this procedure when it was suggested to the Com-
missioner by solicitors for plaintiff in their letter of
May 3, 1965 (Exhibit 3), it is clear that it was on
the instigation of the plaintiff's Counsel that the
Commissioner adopted this procedure. Moreover,
before the Commissioner reached his decision on
the granting of the licence, defendants' counsel
wrote him on November 8, 1965, suggesting that
it would now be appropriate to deal with the question
of royalty (Exhibit 8) and this was objected to by
plaintiff's counsel in a letter to the Commissioner
dated November 12, 1965 (Exhibit 9).

Defendants' counsel claimed that his clients acted
in good faith in the belief that the licence was
effective as of June 21, 1966, and that therefore
plaintiff is entitled only to fair and reasonable com-

pensation. He cited the case of English and Ameri-
can Machinery Company v. Union Boot and Shoe
Machine Company, (1896) 13 R.P.C. 64 at 67, to
the effect that the amount of damages is to be as-
certained by inquiring what amount of profit from
licences plaintiffs have been deprived of by the
action of the defendant.

and he concluded as follows:

Without going into the question of the amount
of damages here I believe that a reference should
be made as agreed. It is clear that the damages
suffered in the first two periods in question, if any,
were merely nominal though plaintiff's rights as
patentee are entitled to full protection, and as pre-
viously stated, I find that they were infringed dur-
ing both of these periods. With respect to the third
period when all three defendant corporations were
active in preparing for the eventual sale of the
product as soon as it was licensed, there was also
infringement of patentee's rights but again no sales
to third parties or profits by defendants on which
any calculation of damages could be based, so again

Enfin, nous en venons A la quatribme p6riode, qui
part du 21 juin 1966, date A laquelle le commissaire
a d6cid6 d'accorder une licence de fabrication et de
vente du produit h la d6fenderesse Micro Chemicals
Ltd, sous reserve de la d6termination ult6rieure des
conditions de la licence et de la redevance; par la
suite, la Cour a conclu que cette d6cision du com-
missaire ne constituait pas un octroi de licence en-
trant en vigueur h cette date. La d6fenderesse ne
s'est pas formellement oppos6e a cette fagon de
proc6der lorsque les procureurs de la demanderesse
l'ont propos6e au commissaire dans leur lettre du 3
mai 1965 (pi~ce 3), mais il est clair que le com-
missaire a agi ainsi sur les instances de l'avocat de
la demanderesse. De plus, avant que le commissaire
n'ait rendu sa d6cision sur l'octroi de la licence,
l'avocat des d6fenderesses lui a adress6, le 8 novem-
bre 1965, une lettre dans laquelle il disait que le
temps 6tait venu de s'occuper de la question de la
redevance (pibce 8), ce A quoi l'avocat de la de-
manderesse s'est oppos6 dans une lettre du 12
novembre 1965 adress6e au commissaire (pibce 9).

L'avocat des d6fenderesses a affirm6 que ses
clientes avaient agi de bonne foi, croyant que la
licence 6tait entr6e en vigueur le 21 juin 1966, et
que la demanderesse n'avait donc droit qu'd une
indemnit6 juste et raisonnable. II a cit6 l'arrit Eng-
lish and American Machinery Company v. Union
Boot and Shoe Machine Company, (1896) 13
R.P.C. 64, p. 67, oh il a 6t6 d6cid6 que le montant
des dommages devait 8tre fond6 sur le montant des
profits d6coulant de licences dont les demanderesses
ont 6t6 privbes par les activitis de la d6fenderesse.

11 conclut comme suit:

[TRADUCTION] Sans examiner ici la question du
montant des dommages, je crois qu'il devrait y avoir
renvoi, comme convenu. Il est clair que les dom-
mages subis au cours des deux premibres p6riodes
en question, s'il en est, sont purement symboliques
m8me si la demanderesse, en sa qualit6 de brevet6, a
droit A la protection entibre de ses droits; comme il
a d6ji 6t6 dit, je conclus que ces droits ont 6t6
viol6s au cours de ces deux p6riodes. En ce qui con-
cerne la troisibme p6riode, au cours de laquelle les
trois compagnies d6fenderesses se pr6paraient active-
ment h vendre le produit dis qu'elles obtiendraient
la licence, il y a 6galement eu violation des droits
du brevet6, mais ici encore, aucune vente n'a 6t6
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the damages would be merely nominal during this
period. With respect to the fourth period following
June 21, 1966, however, and before the final licence
on February 3, 1967, established the royalty payable
subsequent to that date, substantial sales were
made by defendants and I cannot accept the con-
tention of defendants counsel that the only amount
which could be claimed as damages resulting from
these sales was the same royalty which was even-
tually fixed on February 3, 1967. To do so would
be equivalent to saying that although it had been
settled that the Commissioner was wrong in making
the royalty take effect retroactively to June 21, 1966,
the Court must nevertheless award damages in
exactly the same amount as if this decision of the
Commissioner had been correct. I do not so find
and I believe therefore that the question of damages
during this period remains open, and while one of
the options would be to allow damages in the same
amount as if the royalty had taken effect June 21,
1966, this need not necessarily be the basis for the
damages to be allowed.

Micro, Maney and Gryphon appealed from the
judgment of Walsh J., and as previously men-
tioned an Order was made that the two appeals
should be heard at the same time. Separate fac-
tums were filed by both parties in respect of each
appeal.

I will deal first with the "effective date appeal".
As previously set out, the original decision of
the Commissioner dated June 21, 1966, read: "I
do hereby grant a non-exclusive licence effective
as of this day. . . ." and in the licence of Febru-
ary 3, 1967, the Commissioner said:

The said royalty shall be paid on all sales of the
product made by MICRO CHEMICALS LIMITED
subsequently to June 21, 1966.

It is clear beyond argument that the procedure
adopted by the Commissioner in dividing Micro's

effectu6e A des tiers et les d6fenderesses n'ont retir6
aucun profit sur lequel le calcul du montant des
dommages pourrait se fonder; ici encore, les dom-
mages subis au cours de cette pbriode sont donc
purement symboliques. Toutefois, en ce qui concerne
la quatribme p~riode, qui part du 21 juin 1966, et
avant l'6tablissement, dans la licence finale d6livrde
le 3 f6vrier 1967, de la redevance A payer A comp-
ter de cette date-ld, les d6fenderesses ont effectu6
des ventes importantes et je ne puis accepter la pr6-
tention de leur avocat que le seul montant suscep-
tible d'8tre r6clam6 pour dommages d6coulant de ces
ventes est la redevance finalement fix6e le 3 f~vrier
1967. Cela 6quivaudrait A dire que bien qu'il ait 6t6
6tabli que le commissaire avait commis une erreur
en donnant A la redevance un effet r6troactif au 21
juin 1966, Ia Cour doit n6anmoins accorder exacte-
ment le mime montant de dommages qu'elle aurait
adjug6 si la d6cision du commissaire avait 6t6 bien
fond6e. Tel n'est pas mon avis et je crois donc que
la question des dommages au cours de cette p~riode
reste A d6terminer; bien que l'on puisse choisir,
entre autres solutions, d'accorder le mime montant
de dommages qui aurait 6t6 accord6 si la redevance
6tait entr6e en vigueur le 21 juin 1966, il ne faut
pas n~cessairement adopter cette base pour le calcul
des dommages.

Micro, Maney et Gryphon ont interjet6 appel
de la d6cision du Juge Walsh; comme je l'ai
d6jA mentionn6, il a 6t6 d6cid6 par ordonnance
que les deux appels seraient entendus en mme
temps. Les deux parties ont produit des factums
distincts pour chaque appel.

Je parlerai d'abord de <l'appel quant a la date
d'entr6e en vigueur>. Comme je l'ai d6ji dit, la
premiere d6cision du commissaire, rendue le 21
juin 1966, se lit ainsi: [TRADUCTION] <Par les
pr6sentes, j'accorde une licence non exclusive,
entrant en vigueur a compter de ce jour. .. .;
dans la licence du 3 f6vrier 1967, le commissaire
dit:
[TRADUCTION] Ladite redevance devra 8tre pay6e A
l'6gard de toutes les ventes du produit effectubes par
MICRO CHEMICALS LIMITED aprds le 21 juin
1966.

Il est incontestablement clair que si le com-
missaire a divis6 en deux parties la demande de
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application for a licence into two parts was done
solely for the convenience and at the insistence
of the respondent.

In my view the contention of Micro is the
correct one. There are two elements in s. 41(3):
(1) the decision to grant or refuse a licence; and
(2) if a licence is granted, the amount of the
royalty and other terms. I can see no good reason
why the Commissioner cannot deal with these
two element successively and in some instances,
as in this case, actually postpone consideration
of royalty and other terms until the essential
question of licence or no licence is determined.
In this I am supported by the views of Rand and
Martland JJ. in Parke, Davis & Co. v. Fine
Chemicals of Canada Ltd.3 .

I am aware that in so holding I am taking a
different view from that taken by the Divisional
Court in the case of Geigys S.A.'s Patent4 . With
respect, I do not agree that the section is indi-
visible in that the Commissioner cannot, either
at the request of one party, or on his own respon-
sibility, divide the task imposed on him into two
separate hearings, the second being dependent
on the result of the first but the first being in
itself a decision effective from its date or as or-
dered by the Commissioner. The procedure
adopted here seems to me to be a very practical
time- and expense-saving one of which the Court
should approve. An application for compulsory
licence should be dealt with as expeditiously as
possible otherwise the benefit to the public which
the section aims to achieve may well be nullified.

It follows that Micro had a licence as of June
21, 1966, and it is entitled to succeed in respect
of the "effective date appeal".

I will now deal with the appeal in the infringe-
ment action. Walsh J. in his judgment, being of
the view that the alleged infringements broke

8 [1959] S.C.R. 219, 30 C.P.R. 59, 17 D.L.R. (2d) 153.
' [1966] R.P.C. 250.

Micro en vue d'obtenir une licence, c'est unique-
ment par commodit6 et sur les instances de l'in-
timde.

A mon avis, c'est la pr6tention de Micro qu'il
faut retenir. L'art. 41(3) renferme deux 616-
ments: (1) la d6cision d'accorder ou de refuser
la licence; et (2) si la licence est accordde, le
montant de la redevance et les autres conditions.
Je ne puis voir pourquoi le commissaire ne pour-
rait pas consid6rer ces deux 616ments successive-
ment et en certains cas, comme dans celui-ci,
ajourner 1'examen de la redevance et des autres
conditions en attendant que la question primor-
diale de l'octroi de la licence soit d6termin6e. A
cet 6gard, je prends appui sur l'avis des Juges
Rand et Martland dans Parke, Davis & Co. c.
Fine Chemicals of Canada Ltd.-.

Je sais que par cette d6cision je m'6carte de
l'avis exprim6 par la Divisional Court dans l'arr8t
Geigys S.A.'s Patent4. Je ne crois respectueuse-
ment pas que l'article en question soit indivisible
en ce sens que le commissaire ne peut pas, soit
A la demande d'une partie, soit de son propre
chef, diviser la tdche qui lui est confi6e en deux
auditions distinctes, la seconde d6pendant du r6-
sultat de la premiere, mais la premi6re constituant
en soi une d6cision prenant effet h compter de sa
date ou de la date fix6e par le commissaire. La
proc6dure adopt6e dans ce cas-ci me semble 6tre
une m6thode exp6ditive et 6conomique tres
pratique et devrait 6tre approuv6e par la Cour.
Les demandes de licence obligatoire devraient
8tre examin6es aussi rapidement que possible,
sinon I'avantage qu'en tire le public et que tend
A assurer cet article pourrait tr6s bien s'en trouver
annul6.

Par cons6quent, Micro avait une licence le 21
juin 1966 et l'appel quant A la date d'entr6e en
vigueur>' qu'elle a interjet6 devrait 6tre accueilli.

Je passe maintenant A l'appel dans l'action en
contrefagon. ttant d'avis que la contrefagon re-
proch6e se divisait en quatre p6riodes distinctes,

* [1959] R.C.S. 219, 30 C.P.R. 59, 17 D.L.R. (2d) 153.
1[1966] R.P.C. 250.
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down into four periods, dealt with the four
periods accordingly. He saw the period prior to
March 25, 1965, as differing from the period be-
tween November 1, 1965, and January 22, 1966,
and dealt with these two periods separately. I am
unable to see any difference in principle in what
was done in these two periods. It is significant
that Walsh J. found that the small amount of tri-
fluoperazine produced prior to January 22, 1966,
was put in bottles and kept for Micro and never
entered into commerce and no damage was
suffered by respondent and no profits made by
Micro, but nevertheless he found there had been
an infringement. In my view he was in error in
holding as he did that an experimental user with-
out a licence in the course of bona fide experi-
ments with a patented article is in law and in-
fringer. The reasoning of Jessel M.R. in Frearson
v. Loe5, and approved by Vice-Chancellor Bris-
towe in Proctor v. Bayley & Son6, is applicable.
Jessel M.R. said at pp. 66-67:

The other point raised was a curious one, and by
no means free from difficulty, and what occurred
with regard to that was this, that the Defendant at
various times made screw blanks, as he said, not
in all more than 2 lbs., by various contrivances by
which no doubt crew blanks were made according
to the Plaintiff's patent of 1870, as well as that of
1875; they seem to have been an infringement of
both. He said he did this merely by way of experi-
ment, and no doubt if a man makes things merely
by way of bond fide experiment, and not with the
intention of selling and making use of the thing so
made for the purpose of which a patent has been
granted, but with the view of improving upon the
invention the subject of the patent, or with the
view of seeing whether an improvement can be
made or not, that is not an invasion of the exclusive
rights granted by the patent. Patent rights were
never granted to prevent persons of ingenuity exer-
cising their talents in a fair way. But if there be
neither using nor vending of the invention for profit,
the mere making for the purpose of experiment,

(1878), 9 Ch. D. 48.
* (1889). 6 R.P.C. 106 at 109.

le Juge Walsh a 6tudi6 ces quatre p6riodes dans
sa d6cision. Selon lui, la p6riode qui a pr6c6d6 le
25 mars 1965 est diff6rente de celle qui va du ler

novembre 1965 au 22 janvier 1966; il a donc
examin6 s6par6ment ces deux pbriodes. Je ne puis
voir aucune diff6rence de principe entre les
activit6s de chacune de ces deux pdriodes. Fait
significatif, le Juge Walsh a conclu que la petite
quantit6 de trifluop6razine produite avant le 22
janvier 1966 avait 6t6 mise en bouteilles et con-
serv6e par Micro, qui ne I'a jamais mise en
march6, que l'intim6e n'avait subi aucun dom-
mage et que Micro n'avait r6alis6 aucun profit,
mais il a n6anmoins conclu qu'il y avait eu con-
trefagon. A mon avis, il a commis une erreur en
d6cidant que celui qui utilise expdrimentalement,
sans licence, un article brevet6 dans des exp6-
riences qu'il fait de bonne foi est, en droit, un
contrefacteur. Le raisonnement du Juge Jessel
(Maitre des R6les) dans Frearson v. Loe5 , lequel
a 6t6 approuv6 par le vice-chancelier Bristowe
dans Proctor v. Bayley & Son", s'applique ici. Le
Juge Jessel dit, pp. 66-67:

[TRADUCTION] L'autre question soulev6e est cu-
rieuse et loin d'8tre sans difficult6; ce qui est arriv6
A cet 6gard, c'est qu'A divers moments, le d6fendeur
a fabriqu6 des vis en blanc, comme il les a appeldes;
il en a fait, en tout, au plus deux livres, utilisant
divers moyens par lesquels 6taient indubitablement
fabriqudes les vis en blanc selon le brevet de 1870
ainsi que selon le brevet de 1875 du demandeur;
ces moyens semblent avoir viol6 les deux brevets.
Le d6fendeur affirme ne l'avoir fait qu'd titre d'ex-
p6rience; A coup sfir, si quelqu'un fabrique un objet
uniquement A titre d'exp6rience faite de bonne foi
et non pas dans l'intention de vendre ou d'utiliser
l'objet ainsi fabriqu6 dans le mime but que celui
dans lequel le brevet a 6t6 accord6, mais en vue de
perfectionner l'invention qui fait l'objet du brevet,
ou en vue d'6tudier s'il est possible de la perfection-
ner ou non, il n'y a pas 1A empi6tement sur les droits
exclusifs accord6s par le brevet. Les droits en vertu
de brevets n'ont jamais eu pour but d'empicher ceux
qui ont un esprit inventif d'exercer leurs talents de
fagon juste. Mais si on n'utilise ni ne vend l'invention

-5 (1878), 9 Ch. D. 48.
* (1889), 6 R.P.C. 106 A 109.

519



520 MICRO CHEM. V. SMITH KLINE & FRENCH INTER-AMER. Hall J. [1972] S.C.R.

and not for a fraudulent purpose, ought not to be
considered within the meaning of the prohibition.
and if it were, it is certainly not the subject for an
injunction.

The use Micro was making of the patented sub-
stance here was not for profit but to establish the
fact that it could manufacture a quality product
in accordance with the specifications disclosed in
respondent's application for Patent No. 612204.
Walsh J. found that Micro's experiments prior to
January 22, 1966, constituted a technical in-
fringement as they were not carried out for the
purpose of improving the process but to enable
Micro to produce it commercially as soon as the
licence it had applied for could be obtained. I
cannot see that this sort of experimentation and
preparation is an infringement. It appears to me
to be the logical result of the right to apply for
a compulsory licence.

While it may not be necessary in each case to
be in a position to show capacity to manufacture,
it is, I think, a reasonably prudent thing for an
applicant to be able to do. It is true, as Thur-
low J. said in Hoffmann-La Roche Limited v.
Delmar Chemicals Limited', that:

... there is no statutory requirement that he prove
that he is competent to produce the food or medicine
or that he is possessed of the equipment, know-how
and resources to do so, though the Commissioner
may consider it of some importance, depending on
the facts of the case, to be informed of the appli-
cant's qualifications and if he thinks necessary to
inquire into them.

However, the fact that an applicant puts himself
in a position to show that he is possessed of the
equipment, skill and know-how by experimenta-
tion does not, in my opinion, make him an in-
fringer.

[1965] 1 Ex. C.R. 615, 43 C.P.R. 93, 46 D.L.R. (2d)
140.

en vue d'en tirer un profit, la seule fabrication A des
fins exp6rimentales, et non pas a des fins fraudu-
leuses, ne devrait pas 8tre tenue pour une violation
et, en tous les cas, ne peut sfirement pas faire l'objet
d'une injonction.

Micro a utilis6 la substance brevet6e, non pas
pour en tirer un profit mais pour voir si elle pou-
vait fabriquer un produit de qualit6 suivant le
m6moire descriptif inclus dans la demande de
l'intim6e en vue d'obtenir le brevet no 612204.
Le Juge Walsh a conclu que les experiences qu'a
faites Micro avant le 22 janvier 1966 constituent
une contrefagon en droit strict car elles n'ont pas
6t6 faites dans le but de perfectionner le proc6d6
mais afin de permettre h Micro de commencer a
produire h l'6chelle commerciale dbs qu'elle pour-
rait obtenir la licence sollicit6e. Je ne puis voir
comment ce genre d'exp6riences et de pr6paratifs
constituent une contrefagon. Ils me semblent 8tre
la cons6quence logique du droit de demander
une licence obligatoire.

Il n'est peut-6tre pas n~cessaire que le de-
mandeur soit toujours en mesure de d6montrer
qu'il peut fabriquer l'objet, mais je crois qu'il
est raisonnablement prudent pour lui de 1'&re.
Comme le Juge Thurlow 1'a dit dans Hoffmann-
La Roche Limited c. Delmar Chemicals Limited7 ,
il est vrai .que:
[TRADUCTION] ... la loi ne l'oblige pas a prouver
qu'il posshde la comp6tence requise pour produire
l'aliment ou le m6dicament ou qu'il posshde le ma-
t6riel, les connaissances et les ressources n6cessaires
pour le faire, bien qu'il soit possible que le commis-
saire considbre, selon le cas, qu'il est relativement
important de connaitre les aptitudes du demandeur
et, s'il le juge n6cessaire, de faire une enqu8te A ce
sujet.

Toutefois, le fait que le demandeur se met dans
la possibilit6 de d6montrer qu'il possede le ma-
t6riel, la comp6tence et les connaissances re-
quises, grice A ses experiences, ne veut pas
n6cessairement dire, A mon avis, qu'il est un
contrefacteur.

' [1965] 1 R.C. de 1't 615, 43 C.P.R. 93, 46 D.L.R. (2d)
140.
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The finding of Walsh J. that there was an in-
fringement in the period between January 25,
1966, and June 21, 1966, consisting of the trans-
fers of the material from Micro to Gryphon and
the manufacture of tablets by Gryphon and the
activity of Maney in soliciting potential customers
is amply supported by the evidence. The respon-
dent is accordingly entitled to damages for in-
fringement in this period.

I have already held that the effective date of
the licence was June 21, 1966, and accordingly
there was no infringement in the period between
June 21, 1966, and February 3, 1967, and the
appeal in this regard must be allowed as well as
the appeal in respect of the periods prior to
January 22, 1966.

There remains to be determined the respon-
dent's cross appeal as to the royalty payable as
fixed by Jackett P.

The first relief sought by the respondent is the
addition of two clauses to the royalty provisions
as follows:

2A-For the purpose of paragraphs 1 and 2 when
the bulk product has been sold by Micro Chemicals
Limited to a purchaser other than an arms' length
purchaser and has been subsequently (either by that
purchaser or some other person who has acquired
it otherwise than as an arms' length purchaser) re-
sold to an arms' length purchaser, it shall be deemed
to have been sold by Micro Chemicals Limited to
the arms' length purchaser under the terms of the
sale made to that purchaser and Micro Chemicals
Limited shall be deemed to have received as the
"net selling price" thereof all moneys paid by the
arms' length purchaser under the terms of sale.

2B-Where, by virtue of paragraph 2A, a higher
royalty than was otherwise payable becomes payable
and is paid, the amount otherwise payable and so
paid shall be taken as a credit against the royalty
that thereby became payable.

Because of the interlocking relationship of the
three companies, Micro, Maney and Gryphon,
and as they do not deal with one another at arms'
length, these clauses should be added and the

La conclusion du Juge Walsh qu'il y a eu con-
trefagon entre le 25 janvier 1966 et le 21 juin
1966 du fait que Micro a transfir6 la substance
h Gryphon, que cette dernibre a fabriqu6 des
comprimes et que Maney a sollicit6 des clients
6ventuels est amplement 6taybe par la preuve.
L'intim6e a donc droit a des dommages-int6rets
pour contrefagon au cours de cette p6riode.

J'ai d6ji d6cid6 que la licence est entree en
vigueur le 21 juin 1966 et qu'il n'y a donc pas
eu contrefagon au cours de la p6riode qui va du
21 juin 1966 au 3 f6vrier 1967; sur ce point,
I'appel doit 8tre accueilli, tout comme il doit
I'8tre a l'6gard des pdriodes qui se situent avant
le 22 janvier 1966.

It reste A r6gler l'appel incident interjet6 par
l'intimde et portant sur la redevance h payer que
le Pr6sident Jackett a fix6e.

L'intim6e demande en premier lieu que les
deux clauses suivantes soient ajout6es aux dis-
positions relatives A la redevance:
[TRADUCTION] 2A-Aux fins des paragraphes 1 et
2, lorsque le produit en vrac a 6t6 vendu par Micro
Chemicals Limited & un acqu6reur autre qu'un
acqu6reur traitant A distance et a 6t6 par la suite
(soit par cet acqu6reur ou par une personne quel-
conque qui l'a acquis autrement qu'I titre d'ac-
qu6reur traitant A distance) revendu A un acquereur
traitant A distance, il sera r6put6 avoir 6t6 vendu par
Micro Chemicals Limited A l'acqu6reur traitant h
distance selon les conditions de la vente faite a cet
acqu6reur et Micro Chemicals Limited sera r6put6e
avoir regu comme sprix de vente netD de ce produit
toutes les sommes payees par l'acqu6reur traitant A
distance selon les conditions de la vente.

2B-Lorsqu'en vertu du paragraphe 2A, une re-
devance plus 6levie qu'elle le serait autrement de-
vient payable et est payee, le montant autrement
payable et ainsi pay6 sera consid6r6 comme un
cr6dit sur la redevance qui est de ce fait devenue
payable.

Vu qu'entre elles les trois compagnies, Micro,
Maney et Gryphon, entretiennent d'6troites rela-
tions et qu'elles ne traitent pas a distance, ces
clauses devraient 6tre ajouties et la licence devrait
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licence will be amended accordingly effective as
from June 21, 1966.

On the issue of the quantum as to royalty,
Jackett P. said:

My basic difficulty in considering arguments in
relation to royalty, and I assume the difficulty that
faces all others involved in these matters either as
counsel or otherwise, is that it seems improbable
that there is a "market" to which one can turn for
direct evidence as to what a willing licensee would
pay to a willing licensor for a licence for the par-
ticular drug containing the particular terms. (Com-
pare Aktiebolaget Astra, Apotekarnes Kemiska
Fabriker v. Novocol Chemical Manufacturing Com-
pany of Canada, Limited, (1964) Ex. C.R. 955
at page 963.) I assume that there is no person with
sufficient experience in such a specialized "market",
either as a party to such transactions or as a broker,
that he is competent to assist the Court by expressing
an opinion based on his experience as to what
royalty would be reached by arm's length negotia-
tion between a willing licensor and a willing licensee
for this licence for this drug. In the absence of such
assistance, the tribunal, in this case the Commis-
sioner, must form the best conclusion that he can
as to what would be the result of such negotiations
in the light of all the evidence of factors that would
affect the bargaining parties and must then apply
the statutory direction contained in the latter part
of section 41(3). This is what I assume was done
in the case of Hoflmann-la Roche Ltd. v. Bell-Craig
Pharmaceuticals Division of L. D. Craig Ltd.,
(1966), S.C.R. 313, where the material available
was very much the same as that available to the
Commissioner in thise case and where his determina-
tion was upheld by the Supreme Court of Canada.
I have given careful consideration to the differences
between the two cases that have been urged on me.
In the first place it was urged that the result in this
case is that the licensee will pay a much smaller
proportion of his proceeds of sale as royalty. I have
no basis for making that a ground for interference.
Then I have been pressed with a United Kingdom
decision in relation to the same drug. That is a de-
cision, as far as I know, on different evidence and
with reference to a licence containing different
terms. In any event, I know of no principle whereby
it can be said that this Court should accept the
finding of an official of another country in relation

6tre modifide en cons6quence, les modifications
prenant effet A compter du 21 juin 1966.

Quant h la question du montant de la rede-
vance, le Pr6sident Jackett a dit:

[TRADUCTION] Dans l'examen des arguments rela-
tifs A la redevance, la difficult6 fondamentale, et je
pr6sume que c'est une difficult6 A laquelle doivent
6galement faire face toutes les autres personnes con-
cern6es dans pareille affaire, en qualit6 d'avocat ou
A quelque autre titre, est I'existence improbable
d'un <march6' sur lequel il serait possible de se
fonder pour 6tablir ce qu'un cessionnaire consentant
paierait & un conc6dant consentant en vue d'obtenir
une licence relative au m6dicament en question et
renfermant les conditions en question. (Voir A titre
de comparaison l'arrt Aktiebolaget Astra, Apote-
karnes Kemiska Fabriker c. Novocol Chemical
Manufacturing Company of Canada, Limited,
(1964) R.C.E. 955, p. 963). Je pr6sume que per-
sonne n'a suffisamment d'exp6rience en ce qui con-
cerne un amarch6> si sp6cialis6, que ce soit en
qualit6 de partie a pareilles operations ou en qualit6
de courtier, pour etre apte a aider la Cour en ex-
primant une opinion, fond6e sur son exp6rience,
quant au montant de la redevance susceptible d'8tre
d6termin6 par voie de n6gociations a distance entre
un conc6dant consentant et un cessionnaire con-
sentant, pour cette licence, relativement A ce m6di-
cament. A d6faut de cette aide, le tribunal, en
l'occurrence, le commissaire, doit d6terminer du
mieux qu'il le peut le r6sultat qu'auraient ces n6go-
ciations, eu 6gard a l'ensemble de la preuve con-
cernant les facteurs susceptibles d'influer sur les
parties aux n6gociations, puis il doit appliquer les
directives 6nonc6es par la loi dans la dernibre partie
de 'article 41(3). C'est, je pr6sume, ce qui a 6t6
fait dans l'arr~t Hoflmann-La Roche Ltd. c. Bell-
Craig Pharmaceuticals Division of L. D. Craig Ltd.,
(1966), R.C.S. 313, oii les 616ments disponibles
ressemblent beaucoup a ceux dont le commissaire
disposait dans la pr6sente espice, et ohx la d6cision
du commissaire a 6t6 confirm6e par la Cour supreme
du Canada. J'ai 6tudi6 attentivement les diff6rences
entre les deux affaires qui ont 6t6 invoquies devant
moi. En premier lieu, il a 6t6 soutenu qu'il r6sulte
de la pr6sente espice que le titulaire de la licence
paiera A titre de redevance une partie beaucoup
moins 6lev6e du produit de ses ventes. Je ne vois
1A. aucune raison de modifier la d6cision rendue.
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to a licence under the legislation of that country in
preference to the judgment of the Commissioner of
Patents in this country. Reference was made to the
evidence of certain doctors concerning the necessity
for the appellant incurring certain expenses during
its distribution of the drug. I cannot see the rele-
vance of that evidence to the question of royalty.
Finally, there is evidence in this case of a licence
negotiated by the patentee with a third party at a
substantially higher royalty. That evidence was be-
fore the Commissioner and I assume that he gave it
such weight as, in his opinion, it was worth.

The appeal in respect of royalty is therefore re-
jected.

I am unable to discern any error on the part
of Jackett P. in confirming the Commissioner in
respect of the royalty payable and I would dis-
miss the appeal on this branch of the case.

I do not think that the reference ordered by
Walsh J. in his judgment is now required. He saw
the period between June 21, 1966, and Febru-
ary 3, 1967, as being the time during which the
respondent suffered the greatest loss because it
was in this period that substantial quantities of
the product were produced and held for sale.
This period has now been eliminated as one in
which infringement took place. In regard to the
other periods, Walsh J. stated that the damages
would be mainly nominal. I think that if the re-
spondent recovers damages for the quantities of
the product produced between January 25, 1966,
and June 21, 1966, calculated on the basis of the
royalty payable on arms' length sales as now
amended that it will have proper compensation
for the infringement committed in this period.

Puis on a invoqu6 devant moi une d6cision britan-
nique ayant trait au mime m6dicament. Pour autant
que je sache, cette d6cision a 6t6 fond6e sur une
preuve diff6rente et visait une licence comportant
des conditions diff6rentes. De toute fagon, je ne con-
nais aucun principe permettant de dire que cette
Cour devrait accepter la conclusion d'un haut fonc-
tionnaire d'un autre pays i l'6gard d'une licence d6-
livrde en vertu de la 16gislation de ce pays-lk plut6t
que le jugement du commissaire canadien des
brevets. Mention a 6t6 faite du timoignage de cer-
tains m6decins au sujet de la n6cessit6 pour l'appe-
lante d'avoir engag6 certains frais lors de la dis-
tribution du m6dicament. Je ne puis voir aucun rap-
port entre cette preuve et la question de la rede-
vance. En dernier lieu, il est prouv6, en l'espice,
que le brevet6 a d6ji n6goci6 avec un tiers une
licence comportant une redevance beaucoup plus
6lev6e. Le commissaire avait cette preuve i sa dis-
position et je pr6sume qu'il lui a accord6 le poids
qu'elle m6ritait.

L'appel relatif A la redevance est donc rejet6.

Il m'est impossible de constater que le Pr6si-
dent Jackett a commis quelque erreur en con-
firmant la d6cision du commissaire au sujet de la
redevance a payer; sur ce point, je suis d'avis de
rejeter I'appel.

Je ne crois pas que le renvoi qu'avait ordonn6
le Juge Walsh dans sa d6cision soit maintenant
n6cessaire. D'aprbs lui, la pdriode qui s'est
6coul6e entre le 21 juin 1966 et le 3 f6vrier 1967
est celle au cours de laquelle l'intimbe a subi les
pertes les plus importantes parce que c'est A ce
moment-14 que des quantit6s importantes du pro-
duit ont 6t6 fabriqudes et conserv6es pour la
vente. II est maintenant 6tabli qu'au cours de cette
p6riode-ld, il n'y a pas eu contrefagon. Quant aux
autres p6riodes, le Juge Walsh a affirm6 que les
dommages-int6r8ts seraient surtout symboliques.
Je crois que si l'intim6e obtient des dommages-
intirits pour les quantit6s produites entre le 25
janvier 1966 et le 21 juin 1966, bas6s sur la re-
devance A payer A l'6gard de ventes entre per-
sonnes traitant A distance, selon la modification
faite par les pr6sentes, elle sera indemnis6e de
fagon juste pour la contrefagon qui a eu lieu au
cours de cette pdriode.
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In the result:

1. The appeal as to the effective date of the
licence will be allowed with costs in this Court
and in the Exchequer Court, but subject to the
terms of the Order made by Jackett P. dated
December 21, 1970.

2. The licence will be amended to include the
provisions respecting sales made otherwise than
at arms' length as set out on p. 14 hereof.

3. There will be a declaration that the three
appellants, Micro, Maney and Gryphon, in-
fringed the respondent's patent in the period
from January 25, 1966, to June 21, 1966, as
heretofore set out, but not otherwise, and that
the respondent is entitled to damages from
these three parties on the quantities manu-
factured in the period calculated, on the basis
of the royalty payable on arms' length sales as
now amended; and

4. There will be no Order as to costs to any
party in this Court in respect of the infringe-
ment appeal or of the respondent's cross
appeal.

Solicitor for the appellants: I. T. Thorson,
Ottawa.

Solicitors for the respondent: Gowling & Hen-
derson, Ottawa.

Par cons6quent:

1. L'appel quant h la date d'entree en vigueur
de la licence est accueilli avec d6pens en cette
Cour et en Cour de lIchiquier, mais sous
r6serve des conditions 6tablies par l'ordonnance
rendue par le Pr6sident Jackett le 21 d6cembre
1970.
2. La licence est modifi6e pour y inclure les
dispositions relatives aux ventes faites autre-
ment qu'entre personnes traitant A distance, tel
qu'6nonc6 A la p. 14 des pr6sentes.
3. Il est d6clar6 que les trois appelantes, Micro,
Maney et Gryphon, ont viol6 le brevet de l'in-
timbe au cours de la p6riode allant du 25 jan-
vier 1966 au 21 juin 1966, tel qu'6nonc6 ci-
haut, et n'ont pas viol le brevet autrement,
et que l'intim6e a droit envers ces trois parties,
pour les quantit6s produites au cours de la
p~riode visbe, A des dommages-intrfts bas6s
sur la redevance A payer A 1'6gard de ventes
entre personnes traitant A distance, selon la
modification faite par les pr6sentes, et
4. Il n'est adjug6 de d6pens A aucune des
parties en cette Cour sur l'appel relatif A la
contrefagon et sur l'appel incident de l'intimbe.

Procureur des appelantes: J. T. Thorson,
Ottawa.

Procureurs de l'intime: Gowling & Hender-
son, Ottawa.

524 [1972] S.C.R.



[1972] R.C.S. FEENER C. MCKENZIE 525

Rodney Charles Feener, by his next friend,
Charles Feener (Plaintiff) Appellant;

and

Dewar Forrest McKenzie (Defendant)
Respondent.

1971: March 23; 1971: October 5.

Present: Ritchie, Hall, Spence, Pigeon and Laskin
JJ.

ON APPEAL FROM THE SUPREME COURT OF
NOVA SCOTIA, APPEAL DIVISION

Motor vehicles-Negligence-Plaintiff injured on
impact with defendant's automobile after coasting
down slope on sled-Plaintiff's head protruding over
edge of paved street when struck-Onus of proof
that injury did not entirely or solely arise through
defendant's negligence-Charge to jury-Misdirec-
tion-Motor Vehicle Act, R.S.N.S. 1967, c. 191, s.
221(1)(a) and (b).

The plaintiff, a five-year-old boy, met with a
serious accident while playing with a group of chil-
dren who were using a sled to coast down a snow-
covered slope which abutted on a paved street.
Several of the children had coasted towards the
street but a ridge of snow at the foot of the incline
served as a barrier and the ride stopped at this
barrier. However when the plaintiff who was the
youngest and the last to coast down the slope came
to this barrier, the sled mounted the ridge and car-
ried the boy over and to the edge of the pavement.
The sled did not reach the pavement but the plain-
tiff's head protruded slightly over the edge of the
pavement where it was struck by the defendant's
automobile.

The defendant, then 20 years of age, was driving
in a southerly direction, and, according to him, his
speed was from 20 to 25 miles an hour. There
was no other traffic in the street. The defendant
had a beginner's licence but was not accompanied
by a licensed driver or chauffeur as required by s.
62(1) of the Motor Vehicle Act, R.S.N.S. 1967,
c. 191. He testified that when he was some 325
feet from where the impact occurred he saw some
children at the top of the incline. He did not pur-
port to keep them in view but said that when about
25 feet from the point of impact he saw an object
moving down the incline from his right and about
25 feet from the road. He did not keep this object

Rodney Charles Feener, par son reprdsentant
ad litem, Charles Feener (Demandeur)
Appelant;

et

Dewar Forrest McKenzie (Difendeur)
Intimg.

1971: le 23 mars; 1971: le 5 octobre.

Pr6sents: Les Juges Ritchie, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPREME DE LA NOUVELLE-tCOSSE

Automobiles-Faute-Demandeur heurtd par au-
tomobile du difendeur et blessi-Demandeur se
servait d'une luge pour glisser sur une pente-La
t&te du demandeur avangait au-dessus du bord d'une
rue pavie lorsqu'il fut heurt--Fardeau de la preuve
que les blessures ne rdsultent pas entidrement ou
uniquement de la ndgligence du ddfendeur-Direc-
tives au jury-Erreurs-Motor Vehicle Act, R.S.N.S.
1967, c. 191, art. 221(1)(a), (b).

Le demandeur, un gargonnet de cinq ans, a 6t6
la victime d'un accident s6rieux alors qu'il jouait
en compagnie d'autres enfants qui se servaient d'une
luge pour glisser sur une pente recouverte de neige
d6bouchant sur une rue pav6e. Plusieurs des enfants
avaient gliss6 en direction de la rue, mais l'amoncel-
lement de neige au pied de la pente servait de bar-
ribre et ils s'arritaient 1A. Cependant, lorsque le
demandeur, qui 6tait le plus jeune et le dernier h
descendre, est arriv6 h cette barribre, la luge a
franchi le banc de neige et amen6 le gargonnet de
l'autre c6t6, jusqu'au bord de la chaussde. La luge
ne s'est pas rendue jusqu'A la chauss6e, mais la tate
du gargonnet avangait un peu au-dessus du bord
quand il fut frapp6 par I'automobile du d6fendeur.

Le d6fendeur, alors &g6 de 20 ans, conduisait une
automobile en direction sud, et selon lui, il allait de
20 A 25 milles A 1'heure. Il n'y avait aucun autre
v6hicule sur la rue. II d6tenait un permis de d6bu-
tant, mais il n'6tait pas accompagn6 d'une personne
ayant un permis de conducteur ou de chauffeur,
comme l'exige l'art. 62(1) du Motor Vehicle Act,
R.S.N.S. 1967, c. 191. Il a t6moign6 avoir vu des
enfants au haut de la pente lorsqu'il 6tait & 325
pieds environ du lieu de l'accident. II n'a pas essay6
de les tenir en vue, mais il a dit que lorsqu'il 6tait
& 25 pieds environ du lieu de l'accident il a vu, A sa
droite et h environ 25 pieds de la route, un objet
qui descendait la pente. II a perdu cet objet de vue,
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in view but said he applied his brakes and swerved
to the left. The right rounded corner of the front
bumper and the right front wheel struck the plain-
tiff's head, severely injuring him, causing brain
damage which permanently disabled him.

The plaintiff's action was dismissed at trial in
accordance with the jury's finding that there was
no fault or negligence on the part of the defendant
which caused the accident. An appeal from the trial
judgment was dismissed by the Court of Appeal and
the plaintiff then appealed to this Court.

Held (Ritchie and Pigeon JJ. dissenting): The
appeal should be allowed and a new trial directed.

Per Hall J.: Under s. 221(1)(a) and (b) of the
Motor Vehicle Act, supra, where any injury is in-
curred by any person by reason of the presence of
a motor vehicle upon a highway, the onus of proof
that such injury "did not entirely or solely arise
through the negligence or improper conduct" of
the owner or operator is upon the owner or operator
of the motor vehicle. "The onus ... is not ... a
shifting or transitory [one]: it cannot be displaced
merely by the defendant giving some evidence that
he was not negligent, if that evidence, however
credible, is not sufficient reasonably to satisfy the
jury that he was not negligent: the burden remains
on the defendant until the very end of the case,
when the question must be determined whether or
not the defendant has sufficiently shown that he did
not in fact cause the accident by his negligence."
Accordingly, the trial judge had misdirected the
jury on a most vital aspect of the case when he
told them that "the moment he [the driver] can
prove he was not entirely or solely to blame, then
the burden falls back upon the pedestrian to prove
that the driver was responsible." /

As the plaintiff also contended, the trial judge
misdirected the jury in two other respects: (1) In
expressing his opinion on the question of liability
as he did, he virtually withdrew the question of
liability from the jury's consideration; (2) In with-
drawing from the jury's consideration the issue as
to the defendant being in violation of s. 62(1) of
the Motor Vehicle Act.

Apart from these contentions, the case of the
plaintiff was never put properly to the jury. The
trial judge assumed and permitted the jury to assume
that the defendant's version of what actually hap-
pened was not subject to challenge. However, his

mais il dit avoir frein6 et obliqu6 vers la gauche.
Le coin droit incurv6 du pare-chocs avant et la roue
droite avant ont heurt6 la tate de l'enfant qui a 6t6
gravement bless6 et restera invalide pour la vie, le
cerveau ayant 6t6 atteint.

Le demandeur a 6t6 d6bout6 de son action, le
jury ayant conclu qu'aucune faute ou n6gligence du
d6fendeur n'avait caus6 l'accident. La Chambre
d'appel a rejet6 un appel du jugement en premibre
instance. Le demandeur a appel6 & cette Cour.

Arrit: L'appel doit 8tre accueilli et un nouveau
procks ordonn6, les Juges Ritchie et Pigeon 6tant
dissidents.

Le Juge Hall: En vertu de l'art. 221(1)(a) et
(b) du Motor Vehicle Act (pr6cit6), lorsque quel-
que blessure est subie par une personne en raison
de la pr6sence d'un v6hicule automobile sur un che-
min public, il incombe au propri6taire ou conducteur
du v6hicule automobile de prouver que cette bles-
sure <ne r6sulte pas entibrement ou uniquement de
[sal n6gligence ou de [sal conduite r6pr6hensible>.
<Le fardeau de la preuve ... n'est pas un fardeau
d6plagable ou transitoire: le simple fait que le d6fen-
deur apporte une preuve pour montrer qu'il n'a pas
6t6 n6gligent ne peut d6placer ce fardeau si cette
preuve, quelque digne de foi qu'elle soit, ne suffit
raisonnablement pas A convaincre le jury qu'il n'a
pas 6t6 n6gligent: le fardeau repose sur le d6fendeur
jusqu'd la fin m&me des plaidoiries lorsqu'il faut
d6terminer si, oui ou non, le d6fendeur a suffisam-
ment d6montr6 qu'il n'a pas en fait caus6 I'accident
par sa n6gligence.> Par cons6quent, le juge de pre-
mibre instance a donn6 au jury une directive erron6e
sur un point essentiel de 1'affaire lorsqu'il leur a
d6clar6 que edds qu'il [le conducteur] peut prouver
qu'il n'6tait pas entibrement ou uniquement respon-
sable, alors c'est au pi6ton qu'il incombe de prouver
la responsabilit6 du conducteurD.

Comme le demandeur le pr6tend aussi, le juge de
premibre instance a mal instruit le jury pour deux
autres raisons: (1) en exprimant son avis sur la
question de la responsabilit6 comme il l'a fait, il a
pratiquement retir6 au jury l'6tude de la question de
la responsabilit6; (2) il a retir6 au jury l'6tude de la
question de la violation par le d6fendeur de l'art.
62(1) du Motor Vehicle Act.

Ind6pendamment de ces pr6tentions, la cause du
demandeur n'a jamais 6 pr6sent6e convenablement
au jury. Le juge de premiere instance a presume et
permis au jury de pr6sumer que la version du d6fen-
deur 6tait incontestable. Cependant, le t6moignage
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evidence (1) that he was driving in the centre of
the right lane was not in accordance with the other
proven facts, and (2) that he swerved when 25 feet
away must be doubted because if he had swerved
to his left at this distance he could not have hit
the boy.

Per Spence J.: For the reasons pointed out by
Hall J., namely, the direction of the trial judge
given in reference to s. 221(1) (a) and (b) of the
Motor Vehicle Act was plainly wrong, and, second-
ly, that the trial judge misdirected the jury in that
lie failed to point out certain defects in the defen-
dant's evidence, the appeal should be allowed and
a new trial ordered. No view was expressed upon
the effect of the breach of s. 62(1).

Per Laskin J.: Agreement was expressed with Hall
and Spence JJ. that the appeal should be allowed
and a new trial ordered. This result followed from
the reasons given by them but without need to rely
on s. 62(1).

Per Ritchie and Pigeon JJ., dissenting: The effect
of s. 221(1) (b) is to create a rebuttable presump-
tion that the injury arose "entirely or solely" through
the negligence or improper conduct of the operator
of the motor vehicle. This presumption against the
operator remains until the very end of the case, but
it is a presumption which can be rebutted either in
whole or in part, and if after all the evidence has
been heard the jury is satisfied that the operator was
only partly to blame, then the fault is to be divided
in accordance with the provisions of the Contrib-
utory Negligence Act. If, on the other hand, the
jury is satisfied on the whole of the evidence that
there was no fault on the part of the operator
which caused the accident, the plaintiff's action must
be dismissed. The charge of the trial judge was not
such as to suggest to the jury that the burden of
proof shifted as the case progressed and there was
no misdirection in this regard which could have
affected the verdict as found by the jury.

With respect to s. 62(1), there was no evidence
to support the plaintiff's contention that the defen-
dant's failure to have a licensed driver in the seat
beside him was a causative factor in the resulting
collision. As to the further contention that the trial
judge misdirected the jury as to what constituted
negligence under the circumstances, while there were
some passages in his charge which could be charac-
terized as "misdirection" if they were to be con-
sidered in isolation, nevertheless when these passages

du d6fendeur: (1) qu'il conduisait au milieu de la
voie de droite, ne concorde pas avec les autres faits
d6pos6s en preuve; (2) qu'il a obliqu6 lorsqu'il se
trouvait A une distance de 25 pieds, doit 6tre mis en
doute parce que s'il avait obliqu& vers la gauche A
cette distance, il n'aurait pas pu heurter le gargonnet.

Le Juge Spence: Pour les raisons que le Juge Hall
a soulign6es, savoir que la directive du juge de pre-
mibre instance A P'6gard de 'art. 221(1) (a) et (b)
du Motor Vehicle Act 6tait nettement erron6e, et
deuxibmement, que le juge de premibre instance a
mal instruit le jury en ne relevant pas certaines la-
cunes dans le t6moignage du d6fendeur, l'appel doit
8tre accueilli et un nouveau procks ordonn6. Aucune
opinion n'est exprimde sur 1'effet de la violation de
'art. 62(1).

Le Juge Laskin: D'accord avec les Juges Hall et
Spence, 'appel doit 8tre accueilli et un nouveau pro-
cis ordonn6. Cette conclusion d~coule des motifs
qu'ils ont donnis mais sans qu'il soit n6cessaire d'in-
voquer 'art. 62(1).

Les Juges Ritchie et Pigeon, dissidents: L'article
221(1) (b) a pour effet de cr6er une pr6somption
r6futable que les blessures ont r~sult6 wentibrement
ou uniquements de la n6gligence ou de la conduite
r6pr6hensible du conducteur du v6hicule automobile.
Cette pr6somption contre le conducteur subsiste jus-
qu'a la fin du procks, mais elle peut 8tre repouss6e
en tout ou en partie; et, si, aprbs 'audition de tous
les t6moignages, le jury est. convaincu que le con-
ducteur n'6tait responsable qu'en partie, il a alors
lieu de partager la faute selon les dispositions du
Contributory Negligence Act. Si par contre, 'en-
semble de la preuve convainc le jury qu'il n'y a eu
de la part du conducteur aucune faute qui a caus6
Paccident, 'action du demandeur doit 6tre rejet6e.
Les directives du juge de premibre instance n'6taient
pas de nature A sugg6rer au jury que le fardeau de
la preuve se d6plagait au cours du procks et il n'y a
pas eu, i cet 6gard, des directives irrigulibres sus-
ceptibles d'avoir influ6 sur le verdict que le jury a
rendu.

Quant A l'art. 62(1), on n'a pas prouv6 que,
comme le pr6tend le demandeur, l'absence d'une
personne ayant un permis de conduire aux c6tis du
d6fendeur a 6t6 une cause de 'accident. On a aussi
pr6tendu que le juge de premibre instance avait mal
instruit le jury sur ce qui constituait de la n6gligence
dans les circonstances: bien que certaines directives
pourraient 8tre qualifides cd'erron6esD, prises isol6-
ment, n6anmoins quand on les place dans leur con-
texte, dans le cadre g6n6ral de 'expos6, elles n'ont
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were read in their context as part of the whole
charge, they did not carry a meaning which could
be said to amount to misdirection, and even if they
could be said to carry such a meaning, no substantial
wrong or miscarriage was occasioned thereby.

There was ample evidence to support the verdict
and although in the result it left the infant plaintiff
without compensation, it was neither unreasonable
nor unjust.

[Dearing v. Hebert, [1957] S.C.R. 843; Winnipeg
Electric Co. v. Geel, [1932] A.C. 690, applied;
Tuckey v. Dyer (1961), 27 D.L.R. (2d) 408, re-
ferred to.]

APPEAL from a judgment of the Supreme
Court of Nova Scotia, Appeal Division', dis-
missing an appeal from the judgment at trial by
Dubinsky J. with a jury dismissing the appellant's
action. Appeal allowed and new trial ordered,
Ritchie and Pigeon JJ. dissenting.

E. R. Saunders, for the plaintiff, appellant.

L. A. Bell, Q.C., and H. E. Wrathall, for the
defendant, respondent.

The judgment of Ritchie and Pigeon JJ. was
delivered by

RITCHIE J. (dissenting)--This is an appeal
from a judgment of the Appeal Division of the
Supreme Court of Nova Scotia', dismissing an
appeal from a judgment given at trial before
Mr. Justice Dubinsky sitting with a jury, whereby
the appellant's action was dismissed in ac-
cordance with the finding of the jury that there
was no fault or negligence on the part of the
respondent which caused the accident in which
the appellant, a five-year-old boy, sustained ter-
rible and probably permanent injuries.

The evidence of the circumstances giving rise
to this action has been carefully reviewed in the
course of the reasons for judgment delivered by
Mr. Justice Cooper on behalf of the Appeal
Division, and it discloses that on the afternoon
of February 2, 1967, the infant appellant was
playing with a small group of other children on
a snow-covered slope which runs down to North

1 (1970), 2 N.S.R. (2d) 237, 14 D.L.R. (3d) 738.

pas un sens qui pourrait en faire des directives erro-
n6es, et mime si tel avait 6t6 le cas, elles n'ont 6t6
cause d'aucun tort ou erreur judiciaire d'importance.

La preuve suffisait A appuyer le verdict et bien que
celui-ci ait pour r6sultat de priver le mineur appelant
de toute indemnit6, il n'est ni ddraisonnable ni in-
juste.

[Arr8ts suivis: Dearing c. Hibert, [1957] R.C.S.
843 et Winnipeg Electric Co. v. Geel, [1932] A.C.
690. Arrit cit6: Tuckey v. Dyer (1961), 27 D.L.R.
(2d) 408.]

APPEL d'un jugement de la Chambre d'appel
de la Cour supr8me de la Nouvelle-tcossex, re-
jetant un appel d'un jugement par lequel le Juge
Dubinsky si6geant avec un jury en premibre ins-
tance a d6bout6 l'appelant de son action. Appel
accueilli et nouveau procks ordonn6, les Juges
Ritchie et Pigeon 6tant dissidents.

E. R. Saunders, pour le demandeur, appelant.

L. A. Bell, c.r., et H. E. Wrathall, pour le
d6fendeur, intim6.

Le jugement des Juges Ritchie et Pigeon a 6
rendu par

LE JUGE RITCHIE (dissident)-II s'agit d'un
appel interjet6 h l'encontre d'un arrt de la
Chambre d'appel de la Cour supr8me de la Nou-
velle-iAcossel qui a rejet6 un appel du jugement
rendu en premibre instance par M. le Juge Du-
binsky si6geant avec jury. L'appelant avait 6t6
d6bout6 de son action, le jury ayant conclu
qu'aucune faute ou n6gligence de 1'intim6 n'avait
caus6 l'accident dans lequel l'appelant, un gar-
gonnet de 5 ans, avait subi des blessures terribles
et probablement permanentes.

La preuve quant aux circonstances qui ont
donn6 lieu h la pr6sente action a 6t6 soigneuse-
ment examinde dans les motifs de jugement
rendus par M. le Juge Cooper au nom de la
Chambre d'appel et elle rdvile que, I'aprbs-midi
du 2 f6vrier 1967, le mineur appelant jouait en
compagnie d'autres enfants sur une pente recou-
verte de neige d6bouchant sur la rue North King,

1 (1970), 2 N.S.R. (2d) 237, 14 D.L.R. (3d) 738.
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King Street, a street running north and south
in the Town of Bridgewater, Nova Scotia.

The children had only one sled among them
and during the afternoon they had been coasting
down the slope towards the street which was
lined with a small snow bank created by the
sweeping of a snow plough. The sled was only
about four inches in height, and in the course
of their coasting the children had worn a groove
down the slope leading to the street for a dis-
tance of 58 or 59 feet. This groove apparently
ended at the snow bank by the side of the road
which had been the "end of the run" throughout
the afternoon's coasting, but at about 5 o'clock
the infant appellant, in coasting down the groove
"tipped over" the top of the snow bank so that
his head projected into the street where it came
in contact either with the wrap-around section
of the front bumper or with the right front tire
of the motor vehicle then being driven by the
respondent in the direction of Halifax.

The respondent had been visiting his parents
who lived about 13 miles outside of Bridgewater
and was returning to his place of work in Dart-
mouth. At the time of the accident the road was
slippery and the respondent was travelling at
between 20 and 25 miles an hour. As he ap-
proached the scene of the accident, he saw the
children playing on the hillside from a distance
of about 325 feet, and when he was about 25
feet from the point of collision he saw what he
described as "an object" moving down the hill
at what looked to him to be about 25 feet from
the road. These distances must of necessity be
the roughest kind of estimate and it is highly
probable that the "object" was more like 10
feet from the road when the respondent first
saw it, but in any event it was so close that the
respondent immediately cut his wheels to the
left and applied his brakes. It was then that he
heard a bump which seemed to come from his
front wheel. The back end of his car skidded
to the left and turned around, ending up on
the same side of the road but facing in the direc-
tion from which he had come. When the car
came to rest he immediately got out to find the
infant appellant lying on the pavement.

The course of events immediately before and
at the time of the accident was observed by an

qui s'6tend dans la direction, du nord et du sud,
dans la ville de Bridgewater (Nouvelle-tcosse).

Les enfants partageaient tous la mime luge et
durant 1'aprbs-midi, ils s'6taient amus6s h glisser
sur la pente en direction de la rue qui 6tait
bord6e d'un petit banc de neige qu'avait laiss6
un chasse-neige. La luge ne mesurait que quatre
pouces de haut et les enfants avaient fini par
creuser dans la pente qui menait vers la rue un
sillon de 58 ou 59 pieds. Apparemment, le sillon
se terminait au banc de neige qui longeait la
route et qui, tout l'aprds-midi, avait marqu6 cla
fin de la descente>, mais, a 5h environ, le mineur
appelant, en glissant le long du sillon, «a franchi>
le sommet du banc de neige de telle manibre que
sa tate avangait au-dessus de la rue et qu'elle a
6t6 heurt6e soit par la partie enveloppante du
pare-chocs avant, soit par le pneu avant droit du
v6hicule automobile dans lequel l'intim6 se diri-
geait vers Halifax.

L'intim6 venait de rendre visite A ses parents
qui habitaient h 13 miles environ de Bridge-
water et il retournait h son lieu de travail, a
Dartmouth. Au moment de 1'accident, la route
6tait glissante et l'intim6 allait de 20 A 25 milles &
1'heure. En approchant du lieu de 'accident, il a
vu les enfants qui jouaient sur la pente, alors
qu'il 6tait h une distance de 325 pieds environ,
et A 25 pieds environ du lieu de la collision, il a
vu ce qu'il a appel6: «un objet> descendre la
pente, A ce qui lui semblait 8tre une distance de
25 pieds environ de la route. Ces distances doi-
vent n6cessairement 6tre tris approximatives et
il est fort probable que <'objet>> se trouvait plu-
t6t h 10 pieds de la route quand l'intim6 1'a vu
la premibre fois, mais, de toutes fagons, il se
trouvait si prbs que l'intim6 a imm6diatement
braqu6 h gauche et appliqu6 les freins. C'est alors
qu'il a entendu un bruit sourd qui semblait venir
de sa roue avant. L'arribre de la voiture a d6rap6
h gauche, a fait demi-tour et s'est retrouv6 du
m~me c6t6 de la route mais dans la direction
oppos6e. Quand la voiture s'est immobilis6e, il
en est imm6diatement descendu et a, trouv6 le
mineur appelant 6tendu sur la .chauss6e.

Un r6sidant adulte et impartial qui regardait
justement jouer les enfants et qui avait une ex-
cellente vue de la rue, a observ6 ce qui s'est pass6
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impartial and mature householder who happened
to be watching the children at play and who had
an excellent view of the street. This witness, in
the course of his direct examination, described
what he saw of the accident as follows:

Q. Did you see anything happen to Rodney at a
little later time?

A. Five or a little after, he laid on his sled and
he coasted out. They did that for quite some
time. This time he went out over .the ditch,
in the old snow, you know, the kids sort of
wore it down I guess from coasting on it. This
time he went out over it.

The same witness testified on cross-examination:

Q. Now, the car that you saw at the time the sled
and the car came in contact, the car was
completely on the pavement?

A. It was, yes.
Q. Pardon?
A. It was. .
Q. And what part of the boy came in contact

with the car?
A. It was just his head.
Q. The boy's head and the boy's head was in con-

tact with the side of the side of the right front
of the car?

A. With the front bumper.
Q. Or back of the bumper perhaps, the wheel

part-
A. Where it went around.

Evidence was also given by the appellant's
young companions and Arnold Wallfield, a boy
of 12 years old, testified as follows on cross-
examination:

Q. Arnold, as you saw Rodney and the car come
together was it Rodney's head that hit the
right side of the car at the front, right?

A. Yes.
Q. And the car when you saw it at the time that

happened was on the pavement down below?
A. Yes.

Constable Meisner of the Bridgewater Police,
attended the scene of the accident directly after

imm6diatement avant 1'accident et pendant celui-
ci. Au cours de son interrogatoire, cc t6moin a
d6crit comme suit ce qu'il a vu:

[TRADUCTION] Q. Avez-vous vu quelque chose arri-
ver a Rodney un peu plus tard?

R. Vers 5h., il s'est 6tendu sur la luge et s'est mis
A descendre la pente. Les enfants glissaient
depuis assez longtemps. Cette fois-ci, il est
pass6 par-dessus le foss6, A l'endroit oii les
autres avaient gliss6, vous savez, les enfants
avaient dGi tasser la neige A force de glisser
dessus. Cette fois-ci, il est pass6 par-dessus.

Le m~me timoin a d6pos6 en contre-interroga-
toire:

[TRADUCTION] Q. Donc, la voiture que vous avez
vue au moment oti la luge et la voiture se sont
frappbes, la voiture 6tait complitement sur la
chauss6e?

R. Elle l'6tait, oui.
Q. Plait-il?
R. Elle l'6tait.
Q. Et quelle partie du corps du gargonnet a tou-

ch6 a la voiture?
R. Sa tate seulement.
Q. La tate du gargonnet, et seulement la tate, a

touch6 au bord du c~t6 droit avant de la
voiture?

R. Le pare-chocs avant.
Q. Ou la partie arribre du pare-chocs peut-8tre,

pres de la roue-
R. Oi il est recourb6.

Les jeunes compagnons de 1'appelant ont aussi
t6moign6 et Arnold Wallfield, un gargon de 12
ans, a donn6 le t6moignage suivant en contre-
interrogatoire:
[TmoAucTIoN] Q. Arnold, au moment oii tu as vu

Rodney et la voiture se toucher, est-ce que
c'est la tte de Rodney qui a heurt6 le c6t6
droit a l'avant de la voiture?

R. Oui.

Q.

R.

Et la voiture, quand tu l'as vue A ce moment-
IA, se trouvait sur la chauss6e, en bas?
Oui.

L'agent Meisner, de la sfiret6 de Bridgewater,
est arriv6 sur les lieux imm6diatement apris I'ac-
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it had happened and in describing the condition
of the respondent's car he testified as follows
on cross-examination:

Q. You also examined, I believe, the right side
of that car including the right sides of the
tires for scuff marks. Did you find a scuff
mark?

A. Scuff mark on the right front tire.
Q. On the side of the right front tire?
A. On the side of the right front tire.
Q.

A.
Q.

If you look at a car from the front, you see
its bumper?
Yes.
Take that 1964 Chevrolet, you see its bumper
and the bumper curves around the side?

A. Yes.
Q. Wraparound bumper, so-called?
A. Yes.
Q. And then back of the bumper tip again on

each side of the front are the two wheels?

A. Yes.
Q. The wheels and the tires. Now on what part

of that car or on what part of the right front
wheel did you see the scuff marks?

A. On the tire part of the front wheel.
Q. On the tire, on the side-the outside of the

right front tire?
A. Yes.
Q. Right?
A. Right.

In summary, therefore, the sequence of events
appears to me to have been that the respondent,
who was travelling at a moderate speed on his
own side of the road, first saw a group of children
playing on the top of a slope about 58 feet from
the highway on his right-hand side when he was
325 feet away and seeing an object coming down
the slope close to the road he cut his wheels and
applied his brakes, and he then heard a bump
on the right side of his car and found that the
head of the young appellant had shot out into
the highway and come in contact with the right
side of his car.

As I have indicated, the jury found that there
was no fault or negligence on the part of the
respondent, and I agree with Mr. Justice Cooper
that there were no grounds to justify a finding
that this verdict was perverse so that there only

cident et, en contre-interrogatoire, il a d6crit
comme suit I'6tat de la voiture de l'intim6:

[nADUCTION] Q. Je crois que vous avez aussi exa-
min6 le c6t6 droit de la voiture, y compris les
flancs droits des pneus, afin d'y d6couvrir des
6raflures. En avez-vous vu?

R. Une draflure sur le pneu droit avant.
Q. Sur le flanc du pneu droit avant?
R. Sur le flanc du pneu droit avant.
Q. Si vous regardez une voiture de l'avant, vous

voyez le pare-chocs?
R. Oui.
Q. Prenez cette Chevrolet 1964, vous voyez le

pare-chocs et le pare-chocs recourb6 sur le
c6t?

R. Oui.
Q. On les appelle des pare-chocs enveloppants?
R. Oui.
Q. Et les deux roues se trouvent en arrinre des

extr6mit6s du pare-chocs, de chaque c8t6 de
l'avant de la voiture?

R. Oui.
Q. Les roues et les pneus. Sur quelle partie de la

voiture ou sur quelle partie de la roue droite
avant avez-vous vu les 6raflures?

R. Sur le pneu de la roue avant.
Q.

R.

Sur le pneu, sur le flanc-le flanc externe du
pneu droit avant?
Oui.

Q. C'est ga?
R. C'est 9a.

Donc, en resum6, il m'apparait que l'intim6,
qui circulait A une vitesse mod&ie de son c6t6
de la rue, a d'abord vu A sa droite un groupe
d'enfants qui jouait au haut d'une pente, A 58
pieds environ de la route lorsqu'il se trouvait &
325 pieds de lI et, en voyant un objet descendre
la pente prbs de la route, il a braqu6 et appliqu6
les freins. II a ensuite entendu un bruit sourd du
c6t6 droit de sa voiture et il s'est rendu compte
que la t8te du jeune appelant avait avanc6 jusque
dans la rue et heurt6 le c6t6 droit de sa voiture.

Comme je l'ai fait remarquer, le jury a conclu
qu'il n'y avait aucune faute ou n6gligence de la
part de l'intim6 et je pense comme M. le Juge
Cooper qu'il n'y avait aucun motif de conclure A
un verdict inique; il ne reste donc qu'd d6terminer
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remains the question of whether the learned trial
judge so misdirected the jury as to require a
new trial. The misdirection alleged by the ap-
pellant relates primarily to the way in which the
trial judge explained the effect of the provisions
of s. 221(1) of the Motor Vehicle Act, R.S.N.S.
1967, c. 191. The section reads as follows:

221. (1) Where any injury, loss or damage is in-
curred or sustained to any person by reason of the
presence of a motor vehicle upon a highway, the
onus of proof

(a) that such injury, loss or damage did not en-
tirely or solely arise from the negligence or im-
proper conduct of the owner of the motor vehicle,
or of the servant or agent of such owner acting
in the course of his employment and within the
scope of his authority as such servant or agent;

(b) that such injury, loss or damage did not
entirely or solely arise from the negligence or
improper conduct of the operator of the motor
vehicle;

shall be upon the owner or operator of the motor
vehicle.
After having read this section to the jury, the
learned trial judge made the following comment:

What I have read to you now is only in the case of
a driver and a pedestrian. If there is a collision be-
tween a motorist and a pedestrian, the burden is
upon the motorist to establish that he was not en-
tirely or solely to blame. The law says to him,
you have got to establish that you were not entirely
or solely to blame for this accident. That is the
burden upon Mr. McKenzie in this case. That is
the burden which his lawyers have accepted. They
have accepted the challenge. They say, yes, we
have to prove that.

But I tell you this as a matter of law in the
province of Nova Scotia, our Supreme Court has
said this. The moment that the driver the operator,
proves that the pedestrian was either at fault en-
tirely or partly at fault; the moment he can prove
he was not entirely or solely to blame, then the
burden falls back upon the pedestrian to prove
that the driver was responsible.

The effect of the provisions of s. 221(1) has
been the subject of extensive and sometimes con-

si les directives du savant juge de premibre ins-
tance ont 6t6 irr6gulibres au point de n6cessiter
un nouveau procks. La directive irrigulibre all6-
gu6e par l'appelant se rapporte principalement h
la fagon dont le juge de premibre instance a ex-
pliqu6 1'effet des dispositions de 1'art. 221 (1) du
Motor Vehicle Act, R.S.N.S. 1967, c. 191. L'ar-
ticle en question se lit comme suit:
[TRADUCTION] 221. (1) Lorsque quelque blessure,
perte ou dommage est subi par une personne ou
caus6 A cette personne en raison de la pr6sence d'un
v6hicule automobile sur un chemin public, il in-
combe au propri6taire ou au conducteur du v6hicule
automobile de prouver

(a) que cette blessure, cette perte ou ce dommage
ne r6sulte pas entibrement ou uniquement de la
n6gligence ou de la conduite r6pr6hensible du
propri6taire du v6hicule automobile ou du pr6pos6
ou agent du propri6taire au cours de son emploi
et dans les limites de ses pouvoirs comme pr6pos6
ou agent;
(b) que cette blessure, cette perte ou ce dommage
ne r6sulte pas entibrement ou uniquement de la
n6gligence ou de la conduite r6pr6hensible du
conducteur du v6hicule automobile.

Aprbs avoir lu cet article au jury, le savant juge
de preminre instance a fait le commentaire sui-
vant:

[TRADUCTION] L'article que je viens de lire ne s'ap-
plique que dans le cas d'un conducteur et d'un pi6ton.
S'il y a collision entre un automobiliste et un pi6ton,
il incombe a l'automobiliste de d6montrer qu'il n'est
pas entibrement ou uniquement responsable. La loi
l'oblige A d6montrer qu'il n'est pas entibrement ou
uniquement responsable de l'accident. C'est le far-
deau qui incombe A M. McKenzie dans cette
affaire et que ses avocats out reconnu. Is ont accept6
le d6fi. Ils ont dit oui, c'est ce que nous devons
prouver.

Je vous signale cependant ce point de droit 6nonc6
par la Cour supr8me de la province de la Nouvelle-
tcosse. Dis que le conducteur prouve que le pi6ton
est entiarement ou partiellement responsable; d~s
qu'il peut prouver qu'il n'6tait pas enti&rement ou
uniquement responsable, alors c'est au pi6ton qu'il
incombe de prouver la responsabilit6 du conducteur.

L'effet des dispositions de l'art. 221(1) a fait
l'objet de commentaires nombreux et parfois con-
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flicting comment in the Courts of Nova Scotia
and it is, I think, as well to indicate something
of the history of that section.

The predecessor of s. 221 was s. 180 as
enacted by 1932 (N.S.), c. 6, by which it was
provided that:

180. Where any injury, loss or damage is incur-
red or sustained by any person by reason of the
presence of a motor vehicle upon a highway, the
person sustaining such injury, loss or damage shall
be entitled to recover the amount thereof in any
court of competent jurisdiction from either:

(a) The owner, unless he shall establish that
such injury, loss or damage was not caused by
any negligence or wrongful act of his or of a
person operating such motor vehicle in the course
of his employment as a servant or agent of said
owner; or

(b) The operator of such motor vehicle, unless
such operator shall establish that such injury, loss
or damage was not caused by any negligence or
wrongful act of his.

It will be observed that the burden placed on
the operator of a motor vehicle under that sec-
tion is to establish that the "injury, loss or damage
was not caused by any negligence or wrongful
act of his", whereas s. 221(1) requires proof
that the loss did not "entirely or solely arise
from the negligence or improper conduct of the
operator . . .". (The italics are my own.)

In 1934 the case of Poole and Thompson Ltd.
v. McNally2, was decided in this Court. That case
turned upon the meaning and effect of s. 65(1)
of the Prince Edward Island Highway Traffic
Act which provided:

When loss or damage is sustained by any person
by reason of a motor vehicle upon a highway the
onus of proof that such loss or damage did not
arise through the negligence or improper conduct of
the owner or driver shall be upon the owner or
driver.

Although it was found that in the circumstances
disclosed by the evidence a finding of contribu-

2 [19341 S.C.R. 717, [1935] 1 D.L.R. 161.

tradictoires dans les cours de la Nouvelle-1cosse
et je crois qu'il serait A propos de faire sommai-
rement l'historique de cet article.

L'article 221 a remplac6 l'art. 180 tel qu'il a
6t6 6dict6 par le chapitre 6 des Lois de la Nou-
velle-tcosse de 1932, qui pr6voyait ce qui suit:
[TRADUCTION] 180. Lorsque quelque blessure, perte
ou dommage est subi par une personne ou caus6
cette personne en raison de la pr6sence d'un v6hi-
cule automobile sur un chemin public, la victime de
cette blessure, de cette perte ou de ce dommage a le
droit d'en recouvrer le montant devant toute cour
ayant juridiction, soit:

(a) du propri6taire, A moins qu'il n'6tablisse que
la blessure, la perte ou le dommage n'a pas 6t6
caus6 par une n6gligence ou un acte pr6judiciable
de sa part ou de la part d'une personne qui con-
duit le v6hicule automobile au cours de son em-
ploi comme pr6pos6 ou agent dudit propri6taire;
soit
(b) du conducteur du v6hicule automobile, h
moins que ce conducteur n'6tablisse que la bles-
sure, la perte ou le dommage n'a pas 6t6 caus6
par une n6gligence ou par un acte prbjudiciable
de sa part.

On remarquera qu'en vertu de cet article, il in-
combe au conducteur d'un v6hicule automobile
d'6tablir que: [TRADUCTION] <da blessure, la perte
ou le dommage n'a pas 6t6 caus6 par une n6gli-
gence ou par un acte pr6judiciable de sa part>',
tandis qu'en vertu de l'art. 221(1), il faut d6-
montrer que la perte [TRADUCTION] qne r6sulte
pas entidrement ou uniquement de la n6gligence
ou de la conduite r6pr6hensible du conducteur>'.
(C'est moi qui ai mis des mots en italique).

En 1934, cette Cour a rendu jugement dans
l'affaire Poole and Thompson Ltd. c. McNally2,
qui portait sur le sens et I'effet de 1'art. 65(1) du
Highway Traffic Act de l'le-du-Prince-douard.
Cet article pr6voyait que:
[TRADUCTION] Lorsque quelque perte ou dommage
est subi par une personne en raison de la pr6sence
d'un v6hicule automobile sur un chemin public, il
incombe au propri6taire ou au conducteur de prou-
ver que la perte ou le dommage ne r6sulte pas de la
n6gligence ou de la conduite rdprdhensible du pro-
pri6taire ou du conducteur.
Bien qu'on ait statu6 que les faits divulgu6s par
la preuve ne permettaient pas de raisonnablement

2 [1934] R.C.S. 717. [1935] 1 D.L.R. 161.
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tory negligence could not reasonably have been
made against the plaintiff, Mr. Justice Crocket
saw fit to consider the effect which the section
would have had if there had been such a finding,
and in the course of so doing he said:

The most a finding of contributory negligence on
the part of the plaintiff could be said to prove, had
such a finding been made, would be that the injury
was not entirely or solely caused by Sentner's [the
driver] negligence or misconduct. This in my opinion
would not have been enough to discharge the onus
stated in the subsection. Proof that his negligence
or improper conduct did not entirely or solely
cause the injury claimed for, is not proof that the
injury "did not arise through" his negligence or im-
proper conduct, which is the fact the subsection ex-
plicitly enacts must be proved in order to rebut the
statutory presumption which it creates, unless indeed
these controlling words of the subsection are con-
strued to mean "did not entirely or solely arise
through" the negligence or improper conduct of the
owner or driver. I cannot think, having regard to
the reason and purpose of the enactment and the
context in which the words are used, that they are
reasonably capable of any such construction.

It appears to me to be more than coincidental
that the words "entirely or solely" were added to
the Nova Scotia section after the decision in that
case (1936, c. 44, s. 1) and it was the addition
of these words which gave rise to the difficulty
reflected in the Nova Scotia decisions where
contributory negligence is involved. The deci-
sions to which I refer are all reviewed in the very
comprehensive judgment of Mr. Justice Coffin
in Tzagarakis v. Stevens3 , and are highlighted
by the difference of opinion between the deci-
sion of Chief Justice Ilsley in Tuckey v. Dyer4 ,
and MacDonald J. in Lloy v. Nova Scotia Light
& Power Co. Ltd.5 In the course of his reasons
for judgment, Chief Justice lsley said:

But a careful study of a recent case in the Su-
preme Court of Canada, Dearing v. Hebert, [1957]
S.C.R. 843, satisfied me that the defendant does not
discharge the statutory onus by simply proving that

3 (1968), 69 D.L.R. (2d) 466.
'(1961), 27 D.L.R. (2d) 408.

(1962), 35 D.L.R. (2d) 250.

conclure h la n6gligence commune du demandeur,
M. le Juge Crocket a jug6 opportun de consid6-
rer l'effet que 1'article aurait eu si on 6tait arriv6
h une telle conclusion et, A ce sujet, il a dit:

En concluant h la n6gligence coniributive du deman-
deur, si une telle conclusion avait 6t6 tir6e, on aurait
tout au plus pu d6montrer que la blessure n'avait
pas r6sult6 entibrement ou uniquement de la n6gli-
gence ou de la conduite r6pr6hensible de Sentner
(le conducteur). A mon avis, cela n'aurait pas suffi
i le lib6rer du fardeau impos6 par l'alin6a. La preuve
que sa n6gligence ou sa conduite rdpr6hensible n'a
pas entibrement ou uniquement caus6 la blessure
dont on demande indemnisation ne prouve pas que
la blessure [TRADUCTION] cn'a pas r6sult6> de sa
n6gligence ou de sa conduite r6pr6hensible, fait que
l'alin6a demande express6ment d'6tablir pour re-
pousser la pr6somption 16gale qu'il cr6e, A moins
d'interpr6ter ces termes essentiels de l'alin6a comme
signifiant [TRADUCTION] an'a pas r6sult6 entibrement
ou uniquement de la n6gligence ou de la conduite
r6pr6hensible du propri6taire ou du conducteurs. Je
ne puis penser, compte tenu de l'objet et du but de
la disposition 16gislative et du contexte dans lequel
s'inscrivent ces mots, que l'on puisse raisonnable-
ment leur donner cette interpr6tation.

L'addition des mots centibrement ou unique-
ment>: h I'article de la loi de la Nouvelle-tcosse,
aprbs que la d6cision eut t6 rendue dans cette
affaire (1936, c. 44, art. 1), me parait 6tre plus
qu'une simple coincidence et c'est 1'addition de
ces mots qui a donn6 lieu h la difficult6 dont
t6moignent les d6cisions de la Nouvelle-tcosse oih
la n6gligence commune est en jeu. Les d6cisions
auxquelles je me reporte sont toutes 6tudi6es dans
les motifs tris complets de M. le Juge Coffin dans
Tzagarakis v. Stevens3, et elles se caractdrisent
par les divergences entre la ddcision du Juge en
chef l1sley, dans Tuckey v. Dyer", et celle du
Juge MacDonald dans Lloy v. Nova Scotia Light
& Power Co. Ltd.5 Dans ses motifs de jugement,
le Juge en chef Ilsley a dit:

[TADUCTION] Mais une 6tude attentive d'un arr~t
r6cent de la Cour supreme du Canada dans Dearing
c. Hibert, [1957] R.C.S. 843 ... me convainc que le
d6fendeur ne se libbre pas du fardeau 16gal de la

3 (1968), 69 D.L.R. (2d) 466.
'(1961), 27 D.L.R. (2d) 408.
'(1962), 35 D.L.R. (2d) 250.
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there was negligence on the part of the plaintiff
which caused or contributed to the collision.

MacDonald J. on the other hand, expressed him-
self as follows at' p. 264, after quoting from the
judgment of this Court in McMillan v. Murray8 :

This is clear authority that contributory negligence
-in the proper sense-does discharge the defen-
dant's onus under the original form of provision.

In the case of Dearing v. Hebert, this Court
had to consider the effect of s. 44(1) of The
Vehicles and Highway Traffic Act, R.S.A. 1942,
c. 275, which is in similar terms to s. 221(1) (b)
of the Nova Scotia statute and which contains
the words "did not entirely or solely arise through
the negligence or improper conduct of the owner
or driver of the motor vehicle". I agree with
what was said by Mr. Justice Locke in, the course
of his reasons for judgment in that case, in which
he reached the same conclusion as the majority
of the Court and where he had occasion to say,
at p. 846:

The effect of the section cannot, in my opinion,
be distinguished from the section of the Motor
Vehicle Act of Manitoba considered by the Judicial
Committee in Winnipeg Electric Company v. Geel,
[1932] A.C. 690, where its practical application is
defined.
This same view was expressed by the majority
of this Court in Manitoba Power Commission
v. Adams7 , where s. 81(1) of The Highway
Traffic Act, R.S.M. 1940, c. 93 was under con-
sideration and the Geel case was applied not-
withstanding the fact that the onus section con-
tained the words "entirely or solely".

The relevant portions of the section under
review in the Geel case read as follows (Mani-
toba Motor Vehicle Act, C.A.M. 1924, c. 131,
s. 62):

When any loss, damage or injury is caused to
any person by a motor vehicle the onus of proof
that such loss damage or injury did not arise through
the negligence or improper conduct of the owner or
driver of the motor vehicle ... shall be upon the
owner or driver of the motor vehicle.

e [1935] S.C.R. 572 at p. 575.
7 [1954] 1 D.L.R. 387 at p. 390.

preuve en d6montrant simplement qu'il y a eu de la
part du demandeur n6gligence qui a caus6 la colli-
sion ou y a contribu6.
D'autre part, apris avoir cit6 le jugement de
cette Cour dans McMillan c. Murray, le Juge
MacDonald s'est exprim6 ainsi, p. 264:
[TRADUCTION] Ce passage nous indique clairement
que la n6gligence commune-au sens propre du
terme-libbre en fait le d6fendeur du fardeau de la
preuve qu'imposait la disposition originale.

Dans l'affaire Dearing c. Hibert, cette Cour a
dii consid6rer l'effet de l'art. 44(1) du Vehicle
and Highway Traffic Act, R.S.A. 1942, c. 275,
dont les termes sont semblables h ceux de l'art.
221(1) (b) de la loi de la Nouvelle-Pcosse et qui
contient les mots [TRADUCTION] xn'a pas r6sult6
entibrement ou uniquement de la n6gligence ou
de la conduite r6pr6hensible du propri6taire ou du
conducteur du v6hicule automobile>. Je souscris
aux motifs de jugement de M. le Juge Locke,
dans cette affaire, qui est arriv6 h la meme con-
clusion que la majorit6 de la Cour et qui a dit,
page 846:
[TRADUCTION] A mon avis, l'effet de cet article ne
peut se distinguer de l'article du Motor Vehicle Act
du Manitoba dont a trait6 le Comit6 judiciaire dans
Winnipeg Electric Company v. Geel [1932] A.C. 690,
et oa son application pratique est d6finie.

La majorit6 de cette Cour a exprim6 le m~me avis
dans Manitoba Power Commission v. Adams7 ,
oil est 6tudi6 l'art. 81(1) du Highway Traffic
Act, R.S.M. 1940, c. 93 et appliqu6 l'affaire
Geel, bien que les mots [TRADUCTION] eentibre-
ment ou uniquements aient figur6 dans 'article
relatif au fardeau de la preuve.

Les passages pertinents de 'article 6tudi6 dans
l'affaire Geel se lisent comme suit: [TRADUCTION]

(Manitoba Motor Vehicle Act, C.A.M. 1924,
c. 131, art. 62):
[TRADUCTION] Lorsqu'un v6hicule automobile cause
quelque perte, dommage ou blessure h une personne,
la charge de prouver que la perte, le dommage ou
la blessure n'est pas attribuable A la n6gligence ou
h la conduite r6prdhensible du propri6taire ou du
conducteur du v~hicule automobile ... incombe au
propri6taire ou au conducteur du v6hicule auto-
mobile.

8 [1935] R.C.S. 572 A la p. 575.
[1954] 1 D.L.R. 387 & la p. 390.
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I am in further agreement with the reasons
for judgment of Mr. Justice Locke in the Dear-
ing case, supra, where he adopted the language
used by Lord Wright in the Geel case, which is
also referred to by Mr. Justice Cooper in the
present case. I think it desirable, however, to
reproduce the full context of Lord Wright's state-
ment which occurs at p. 695 of the report:

Apart from the section, a plaintiff claiming damages
for personal injury in a running-down case would
have to prove that he was injured, that his injury
was due to the defendant's fault and the fact and
extent of his loss and damage; hence, unless he
succeeded in establishing all these matters, he must
fail. In virtue, however, of the statute he need only
establish the first and the third elements-i.e., that
he was injured by the defendant and the extent of
his damages; as to the second, the onus is removed
from his shoulders, and if he establishes the two
matters in respect of which the onus still remains
on him, he may close his case, because it is then
for the defendant to establish to the reasonable
satisfaction of the jury that the loss, damage or in-
jury did not arise though the negligence or improper
conduct of himself or his servants. This the defen-
dant may do in various ways, as for instance, by
satisfactory proof of a latent defect, or by proof
that the plaintiff was the author of his own injury;
for example, by placing himself in the way of the
defendant's vehicle in such a manner that the de-
fendant could not reasonably avoid the impact, or
by proof that the circumstances were such that
neither party was to blame, because neither party
could avoid the otherrBut the onus which the sec-
tion places on the defendant is not in law a shifting
or transitory onus: it cannot be displaced merely by
the defendant giving some evidence that he was not
negligent, if that evidence, however credible, is not
sufficient reasonably to satisfy the jury that he was
not negligent: the burden remains on the defendant
until the very end of the case, when the question
must be determined whether or not the defendant
has sufficiently shown that he did not in fact cause
the accident by his negligence.f, on the whole of
the evidence, the defendant establishes this to the
satisfaction of the jury, he will be entitled to judg-
ment; if, however, the issue is left in doubt or the
evidence is balanced and even, the defendant will be
held liable in virtue of the statutory onus, whereas
in that event but for the statute the plaintiff would
fail, because but for the statute the onus would be
on him. A fortiori the defendant will be held liable
if the evidence actually establishes his negligence.

Je suis aussi d'accord avec les motifs du juge-
ment de M. le Juge Locke dans l'affaire Dearing,
pr6cit6e, oii celui-ci a repris les termes de Lord
Wright dans 'affaire Geel, auxquels s'est 6gale-
ment report6 M. le Juge Cooper en 'esphce.
Cependant, je crois qu'il convient de citer '6nonc6
complet de Lord Wright qui se trouve h la p. 695
du recueil:

[TRADUCTION] Abstraction faite de Particle, le de-
mandeur qui r6clame des dommages-intirits pour
blessure A sa personne apris avoir 6t6 renvers6 par
un v6hicule, devrait prouver qu'il a 6t6 bless6, que
ses blessures ont 6t6 caus6es par la faute du d6fen-
deur et il devrait 6tablir I'existence et I'6tendue de la
perte et des dommages; ainsi, s'il ne r6ussit pas A
6tablir tous ces faits, son recours doit 6chouer.
Cependant, en vertu de la loi, il n'est tenu d'6tablir
que le premier et le troisibme 616ments-c'est-A-dire,
le fait qu'il a 6t6 bless6 par le d6fendeur et I'6tendue
des dommages; quant au deuxibme 616ment, il est
lib6r6 du fardeau de la preuve, et s'il prouve les
deux faits h l'6gard desquels le fardeau susbiste,
sa preuve est close et il revient alors au d6fendeur
de raisonnablement convaincre le jury que la perte,
le dommage ou la blessure n'est pas attribuable A sa
n6gligence ou h une conduite r6pr6hensible de sa
part ou de la part de ses prdpos6s. Le d6fendeur
peut s'acquitter de cette tache de diff6rentes fagons,
par exemple, en prouvant d'une manibre satisfaisante
l'existence d'un vice cach6 ou en prouvant que le
demandeur a 6t6 l'auteur de sa propre blessure, par
exemple, en se plagant devant l'automobile du d6-
fendeur de telle fagon que le d6fendeur ne pouvait
raisonnablement 6viter I'accident, ou en prouvant
que les circonstances 6taient telles qu'aucune partie
n'6tait responsable, aucune n'ayant pu 6viter l'autre.
Mais le fardeau de la preuve que l'article impose
au d6fendeur n'est pas en droit un fardeau d6pla-
gable ou transitoire: le simple fait que le d6fendeur
apporte une preuve pour montrer qu'il n'a pas 6t6
n6gligent ne peut d6placer ce fardeau si cette preuve,
quelque digne de foi qu'elle soit, ne suffit raisonna-
blement pas A convaincre le jury qu'il n'a pas 6t6
n6gligent: le fardeau repose sur le d6fendeur jusqu'd
la fin mime des plaidoiries lorsqu'il faut d6terminer
si, oui ou non, le d6fendeur a suffisamment d6montr6
qu'il n'a pas en fait caus6 I'accident par sa n6gli-
gence. Si, d'apris I'ensemble de la preuve, le d6fen-
deur r6ussit h convaincre le jury de cela, il obtien-
dra gain de cause; si, par contre, la chose demeure
douteuse ou si la preuve est partag6e 6galement, le
d6fendeur sera tenu pour responsable h cause du
fardeau 16gal, alors qu'en l'absence de cette disposi-
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No doubt the question of onus need not be con-
sidered if at the end of the case the tribunal can
come to a clear conclusion one way or the other,
but it must remain to the end the determining factor
unless the issue of negligence is cleared up beyond
doubt to the satisfaction of the jury.

There does not appear to be any serious differ-
ence between counsel in the present case as to
the practical application of this language in
giving effect to s. 221 of the Nova Scotia Motor
Vehicle Act.

Counsel for the appellant, however, contended
that the learned trial judge's charge to the jury
was defective in that he had told them that the
moment that the operator of a motor vehicle "can
prove he was not entirely or solely to blame
then the burden falls back upon the plaintiff to
prove that the driver was responsible". It is
suggested that this language was such as to in-
dicate to the jury that the section created a
"shifting or transitory burden which could be
displaced by the defendant giving some evidence
that he was not negligent".

In considering this criticism it is to be remem-
bered that the learned trial judge was addressing
the jury after all the evidence had been heard,
and when the impugned language is considered
in the context of the charge as a whole, it seems
to- me to be unrealistic to suggest that the jury
were left with the impression that the onus was
a transitory or shifting one.

In my opinion the effect of s. 221(1)(b) 6f>
the Motor Vehicle Act in the trial of an action
where damages are claimed for an injury sus-
tained by any person by reason of the presence
of a motor vehicle upon a highway, is to create
a rebuttable presumption that such injury arose
"entirely or solely" through the negligence or
improper conduct of the operator of the motor
vehicle. This presumption against the operator
remains until the very end of the case, but it is
a presumption which can be rebutted either in
whole or in part, and if after all the evidence
has been heard the jury is satisfied that the oper-
ator was only partly to blame, then the fault is

tion, le demandeur n'obtiendrait pas gain de cause,
le fardeau de la preuve reposant sur lui. A fortiori,
le d6fendeur sera tenu pour responsable si la preuve
6tablit rdellement sa n6gligence. Il ne fait aucun
doute qu'il n'est pas n6cessaire d'6tudier la question
du fardeau de la preuve si, h la cl~ture de la preuve,
le tribunal peut conclure nettement dans un sens ou
dans I'autre, mais elle doit demeurer le facteur d6ter-
minant jusqu'd la fin, A moins que la question de la
n6gligence ne soit r6solue hors de tout doute, la
satisfaction du jury.

II ne parait pas y avoir de divergence majeure
d'opinion entre les parties, dans I'affaire qui nous
occupe, quant A l'application de cet 6nonc6 dans
la mise en pratique de 1'art. 221 du Motor Vehicle
Act de la Nouvelle-tcosse.

Cependant, I'avocat de l'appelant a pr6tendu
que le savant juge de premiere instance avait mal
instruit le jury en lui disant que, dbs que le con-
ducteur d'un v6hicule automobile [TRADUCTION]
e<peut prouver qu'il n'6tait pas entibrement ou
uniquement responsable, alors il incombe au de-
mandeur de prouver la responsabilit6 du conduc-
teur>. On a avanc6 que cela laissait entendre au
jury que l'article cr6ait un [TRADUCTION] <far-
deau d6plagable ou transitoire que le d6fendeur
pouvait d6placer en apportant quelque preuve
qu'il n'avait pas t n6gligents.

En ce qui concerne cette critique, il faut se
rappeler que le savant juge de premibre instance
s'adressait au jury aprbs 1'audition de tous les
t6moignages et lorsqu'on replace les paroles con-
testdes dans le contexte des directives, dans leur
ensemble, il me parait peu r6aliste de pr6tendre
que le jury a eu l'impression que le fardeau 6tait
transitoire ou d6plagable.

A mon avis, dans une action en dommages-
int6r&ts pour blessures subies par une personne
et attribuables A la pr6sence d'un v6hicule auto-
mobile sur un chemin public, l'art. 221(1) (b)
du Motor Vehicle Act a pour effet de cr6er une
prisomption rdfutable que ces blessures ont r6-
sult6 <entirement ou uniquement> de la n6gli-
gence ou de la conduite rdpr6hensible du con-
ducteur du v6hicule automobile. Cette prisomp-
tion contre le conducteur subsiste jusqu'd la fin
du procks, mais elle peut 8tre repouss6e en tout
ou en partie; et, si, aprbs l'audition de tous les
t6moignages, le jury est convaincu que le conduc-
teur n'6tait responsable qu'en partie, il y a alors
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to be divided in accordance with the provisions
of the Contributory Negligence Act. If, on the
other hand, the jury is satisfied on the whole of
the evidence that there was no fault on the part
of the operator which caused the accident, the
plaintiff's action must be dismissed. The ques-
tion of whether, and to what extent, the pre-
sumption has been rebutted is one which can
,only be determined at the conclusion of the case.

I agree with Mr. Justice Cooper that the
charge which the learned trial judge delivered at
the conclusion of this case was not such as to
suggest to the jury that the burden of proof
shifted as the case progressed, and like the Court
of Appeal, I do not think that there was any
misdirection in this regard which could have
affected the verdict as found by the jury.

It appears to me that the jurors in the present
case must have concluded, after having heard
all the evidence, that the infant plaintiff had
placed "himself in the way of the defendant's
vehicle in such a manner that the defendant
could not reasonably avoid the impact" and
under these circumstances they did not have to
be concerned with any question of contributory
negligence.

The appellant also contended that the re-
spondent was negligent in that at the time and
place in question he was driving alone with no
more than a beginner's licence which, under the
terms of s. 62(1) of the Motor Vehicle Act, only
entitled him "to drive a motor vehicle upon the
highways, when accompanied by a licensed oper-
ator or a licensed chauffeur who is actually oc-
cupying a seat beside the driver and there is no
other person in the vehicle". In dealing with
this contention the learned trial judge told the
jury that they need not consider it as weighing
"in the slightest against" the respondent unless
they thought that the evidence showed that he
operated his car improperly. The learned trial
judge went on to say:

Because a breach of a statutory duty, a breach of
a duty under the Motor Vehicle Act or any act in
Canada, is not of itself a ground for imposing liabil-
ity unless the failure was a causative factor in the
resulting accident. The breach of the statute, the

lieu de partager la faute selon les dispositions du
Contributory Negligence Act. Si par contre, l'en-
semble de la preuve convainc le jury qu'il n'y a
eu de la part du conducteur aucune faute qui a
caus6 1'accident, l'action du demandeur doit 6tre
rejet6e. La question de savoir si, et dans quelle
mesure, la pr6somption a 6t6 repouss6e, ne peut
6tre rigl6e qu'A la cl6ture de la preuve.

Je pense comme M. le Juge Cooper que les
directives du savant juge de premibre instance au
jury, A la cl6ture de la preuve, n'6taient pas de
nature A sugg&rer au jury que le fardeau de la
preuve se d6plagait au cours du procks et, A
l'instar de la Cour d'appel, je ne crois pas qu'il y
ait eu, A cet 6gard, des directives irr6gulibres, sus-
ceptibles d'avoir influ6 sur le verdict que le jury
a rendu.

Il me parait que, dans la pr6sente affaire, les
jur6s ont da conclure, A la cl6ture de la preuve,
que le mineur demandeur [TRADUCTION] cs'6tait
plac6 devant l'automobile du d6fendeur de telle
fagon que le d6fendeur ne pouvait raisonnable-
ment 6viter l'accidentso, et que, dans les circons-
tances, la question de la n6gligence commune ne
se posait pas.

L'appelant a aussi pr6tendu que l'intimb avait
fait preuve de n6gligence aux temps et lieu en
question en conduisant seul alors qu'il ne d6te-
nait qu'un permis de d6butant qui, en vertu des
conditions 6nonc6es A l'art. 62(1) du Motor
Vehicle Act, ne l'autorisait qu'1 [TRADUCTION]
<conduire un v6hicule automobile sur les chemins
publics lorsqu'il est accompagn6 d'une personne
ayant un permis de conducteur ou de chauffeur
et assise aux c6tis du conducteur et qu'il n'y a
personne d'autre dans le v6hicule>. Au sujet de
cette pr6tention, le savant juge de premiere ins-
tance a dit au jury que ce facteur ne doit [TRA-
DUCTION] epas du tout lui 8tre pr6judiciable> h
moins qu'ils ne pensent que d'aprbs la preuve, il
ne conduisait pas sa voiture de fagon appropribe.
Le savant juge de premibre instance a ajout6:
[TRADUCTION] Violer une obligation 16gale, une
obligation pr6vue par le Motor Vehicle Act ou
toute loi du Canada ne constitue pas en soi un fac-
teur de responsabilit6, h moins que le manquement
n'ait 6t6 une cause de l'accident qui s'ensuit. La
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fine that you paid, if that had nothing to do with
the actual accident itself, then you are not respon-
sible simply because you did not have a license
because a man can go out and have the best license
in the world and everything and be negligent and
a person without a license can drive carefully.

I agree with the learned trial judge's direction
in this regard and I do not think that there is
any evidence to support the appellant's conten-
tion that the respondent's failure to have a li-
censed driver in the seat beside him was a causa-
tive factor in the resulting collision. The sugges-
tion that he might have had a better "look-out"
if he had been accompanied by such a driver
appears to me to be highly speculative.

It was further contended on the part of the
appellant that the learned trial judge misdirected
the jury as to what constituted negligence under
the circumstances. In this regard I agree with
Mr. Justice Cooper that when consideration is
given to the fact that the trial judge quoted to
the jury that passage from Lord MacMillan's]
judgment in Fardon v. Harcourt-Rivington8 , in
which he correctly stated the law of negligence
as applicable to motor owners and pedestrians,
it cannot be said that there was any misdirection
as to the meaning of negligence which could jus-
tify the granting of a new trial. While there are
some passages in the charge to the jury which
could be characterized as "misdirection" if they
were to be considered in isolation, I am none
the less satisfied that when these passages are
read in their context as a part of the whole
charge, they' do not carry a meaning which
could be said to amount to misdirection, and even
if they could be said to carry such a meaning,
no substantial wrong or miscarriage was occa-
sioned thereby and the Appeal Division would
have been exceeding its powers if it had granted
a new trial having regard to the provisions of
0. 37, r. 6 of the Rules of the Supreme Court
of Nova Scotia which provide, inter alia, that:

6. A new trial shall not be granted on the ground
of misdirection . . . unless in the opinion of the
court . . . some substantial wrong or miscarriage
has been thereby occasioned in the trial . . .

violation de la loi, I'amende que vous avez pay6e,
si ces faits n'ont rien A voir avec l'accident mime,
alors vous n'6tes pas responsable pour la simple
raison que vous n'aviez pas un permis, car le d6ten-
teur du meilleur permis au monde peut conduire
avec n6gligence et une personne qui n'en a aucun
peut conduire prudemment.

Je suis d'accord avec les directives du savant
juge de premiere instance h cet 6gard et je ne
crois pas qu'on ait prouv6 que, comme le pr6-
tend l'appelant, l'absence d'une personne ayant
un permis de conducteur aux c6t6s de l'intim6 a
6t6 une cause de l'accident. En pr6tendant que
celui-ci aurait 6t6 plus attentif si un tel conduc-
teur 1'avait accompagnd, on ne fait que conjec-
turer.

De plus, l'appelant a all6gu6 que le savant juge
de premiere instance avait mal instruit le jury
sur ce qui constituait de la n6gligence dans les
circonstances. Sur ce point, je pense comme M.
le Juge Cooper que puisque le juge de premibre
instance a cit6 au jury le passage du jugement de
Lord McMillan dans Fardon v. Harcourt-Riving-
tons, oix sont correctement 6nonc6es les rigles
relatives la n6gligence applicables aux propri-
taires de v6hicules automobiles et aux pi6tons,
on ne peut dire que pour ce qui est de la d6fi-
nition de la negligence il y ait eu, dans les direc-
tives, une erreur pouvant justifier un nouveau
procks. Bien que certaines directives au jury
pourraient 8tre qualifides <d'erron6esD, prises iso-
16ment, je suis n6anmoins convaincu que quand
on les place dans leur contexte, dans le cadre
g6n6ral de l'expos6, elles n'ont pas un sens qui
pourrait en faire des directives erron6es, et mime
si tel avait 6t6 le cas, elles n'ont 6t6 cause
d'aucun tort ou erreur judiciaire d'importance, et
la Chambre d'appel aurait outrepass6 ses pou-
voirs en accordant un nouveau procks, compte
tenu des dispositions de l'Ordonnance 37, Rbgle
6 des R6gles de la Cour supreme de la Nouvelle-
Ecosse qui, entre autres choses, pr6voient ce qui
suit:

[TRADUCTION] 6. Un nouveau procks ne sera pas
accord6 pour directives erronbes . . a moins que,
d'apris la cour, elles n'aient 6t6 cause de quelque
tort ou erreur judiciaire d'importance au cours du
procks ...

8 (1932), 48 T.L.R. 215 A la p. 217.
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The appellant also contended that the verdict
was against the weight of the evidence, and in
this regard I think it desirable to reproduce the
much-quoted statement from the reasons for
judgment of Sir Lyman Duff in McCannell v.
McLean9 , where he said at p. 343:

It seems desirable, however, to add a word or two
in respect of the principle on which this Court acts
in setting aside the verdict of a jury, as against the
weight of evidence, with a view to granting a new
trial or giving judgment in favour of one of the
parties.

The principle has been laid down in many judg-
ments of this Court to this effect, that the verdict of
a jury will not be set aside as against the weight of
evidence unless it is so plainly unreasonable and un-
just as to satisfy the Court that no jury reviewing
the evidence as a whole and acting judicially could
have reached it. That is the principle on which this
Court has acted for at least thirty years to my per-
sonal knowledge and it has been stated with varying
terminology in judgments reported and unreported.

As I have said, the evidence indicates that
the appellant and his young friends had been
coasting down the hillside for some time and
stopping at the snow bank by the side of the
highway, and the main question to be deter-
mined is whether, when the infant appellant had
the misfortune to tip over the bank so that his
head projected into the highway and hit the side
of the respondent's car, there was any fault or
negligence on the part of the respondent which
caused the collision. Some of the subsidiary ques-
tions which immediately come to mind are:

(i) Whether the respondent should have been
alerted to potential danger when he saw the
children playing on the crest of the hill and
whether his failure to reduce speed at that
time was a cause of the accident;
(ii) whether the respondent was negligent in
applying his brakes on the somewhat icy pave-
ment when he saw an object coming down
the hill towards the highway at a distance of
25 feet.

L'appelant a aussi pr6tendu que le verdict
allait A 1'encontre du poids de la preuve et, ce
propos, il convient, A mon avis, de rappeler cette
6nonciation friquemment cit6e des motifs de
jugement de Sir Lyman Duff dans McCannell c.
McLean9 , h la p. 343:

[TRADUCTION] Cependant, il parait souhaitable de
dire un mot ou deux du principe sur lequel cette
Cour se fonde pour 6carter le verdict d'un jury qui
va & l'encontre du poids de la preuve, dans le but
d'accorder un nouveau proces ou de rendre juge-
ment en faveur d'une des parties.

Dans plusieurs jugements, cette Cour a 6tabli le
principe selon lequel il n'y a pas lieu d'6carter le
verdict d'un jury qui va & l'encontre du poids de la
preuve A moins qu'il ne soit nettement d6raisonnable
et injuste au point de convaincre la Cour qu'aucun
jury examinant la preuve dans son ensemble et
exergant des pouvoirs judiciaires n'aurait pu rendre
ce verdict. A ma connaissance, c'est le principe que
cette Cour applique depuis au moins trente ans et
il a 6t6 6nonc6 de diverses fagons dans les arrits
publi6s et non publi6s.

Comme je l'ai d6ji dit, la preuve indique que
'appelant et ses jeunes amis glissaient sur la

pente depuis quelque temps et s'arritaient au
banc de neige au bord du chemin. La question
principale A d6terminer est de savoir si l'intim6
a commis une faute ou une n6gligence qui a caus6
l'accident lorsque le mineur appelant a malheu-
reusement d6pass6 le sommet du banc de neige
de manibre que sa tate avance dans la rue et
heurte le c6t6 de la voiture. Quelques-unes des
questions subsidiaires qui viennent imm6diate-
ment h 1'esprit sont les suivantes:

(i) L'intim6 aurait-il dfi pr6voir le danger
possible quand il a vu les enfants jouer au haut
de la pente et le fait qu'il n'a pas ralenti & ce
moment-l a-t-il 6t6 une cause de l'accident?

(ii) L'intim6 a-t-il fait preuve de n6gligence
en freinant sur un pav6 16girement glac6 quand
il a vu un objet descendre la pente en direction
du chemin, A une distance de 25 pieds?

[ [1937] R.C.S. 341.
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These questions have in my opinion been
answered by the jury's finding that there was no
negligence on the part of the respondent which
caused the accident, and in light of the decision
in McCannell v. McLean, supra, and many other
cases, I do not consider it to be any part of my
duty to comment on the facts except to say that
there was, in my opinion, ample evidence to
support the verdict and that although in the re-
sult it leaves the infant plaintiff without compen-
sation, it was neither unreasonable nor unjust.

For all these reasons I would dismiss this ap-
peal with costs.

HALL J.-This is an appeal from the judgment
of the Appeal Division of the Supreme Court of
Nova Scotia'o which dismissed an appeal by the
appellant from the judgment at trial by Dubin-
sky J. with a jury dismissing the action.

The basic facts are that about 5:00 p.m. on
February 2, 1967, the infant, Rodney Charles
Feener, then five years and eight months old
was playing with some older companions on
property abutting North King Street in Bridge-
water, Nova Scotia. The children were using a
small sled about four inches in height to coast
down a snow-covered terraced front lawn area
towards the street. The starting point was at the
upper terrace some 60 feet from the street. North
King Street had been plowed clear of snow, and
in doing this a ridge of snow accumulated at the
west edge of the shoulder. The street was 30 feet
in width from shoulder to shoulder with the paved
surface 20 feet in width according to the plan
filed at the hearing. The entire paved surface
was clear of snow, and although there was some
moisture on the surface the street was not par-
ticularly slippery according to the evidence of
the witness Weagle who said:

Q. You arrived home about half past four?
A. Yes.

0 (1970), 2 N.S.R. (2d) 237, 14 D.L.R. (3d) 738.

A mon avis, le jury a r6pondu a ces questions
en concluant qu'aucune n6gligence de 1'intim6 n'a
caus6 l'accident et, A la lumibre de l'arret Mc-
Cannell c. McLean, pricit6, et de plusieurs autres
d6cisions, je ne crois pas qu'il m'incombe de
commenter les faits, si ce n'est pour dire qu'A
mon avis, la preuve suffisait a appuyer le verdict
et que, bien que celui-ci ait pour rdsultat de
priver le mineur appelant de toute indemnit6, il
n'est ni ddraisonnable ni injuste.

Pour tous ces motifs, je suis d'avis de rejeter
l'appel avec d6pens.

LE JUGE HALL-Il s'agit d'un pourvoi A 1'en-
contre d'un arrat de la Chambre d'appel de la
Cour supr8me de la Nouvelle-tcosseo qui a
rejet6 un appel form6 par l'appelant h 1'encontre
d'un jugement par lequel le Juge Dubinsky si6-
geant avec un jury en premibre instance 1'a d6-
bout6 de son action.

Les faits essentiels sont les suivants: A 17h.
environ, le 2 fivrier 1967, l'enfant Rodney
Charles Feener, alors Ag6 de cinq ans et huit mois,
jouait avec quelques compagnons plus Ag6s que
lui sur un terrain aboutissant A la rue North King,
a Bridgewater, en Nouvelle-tcosse. Les enfants
se servaient d'une petite luge d'une hauteur de
quatre pouces environ pour glisser, en direction
de la rue, sur une pelouse priv6e am6nag6e en
terrasses et couverte de neige. Les enfants par-
taient de la terrasse sup6rieure, a quelque 60
pieds de la rue. La rue North King avait 6t6
d6neig6e, ce qui avait laiss6 un amoncellement
de neige du c6t6 ouest de l'accotement. La rue
6tait large de 30 pieds d'un accotement A 1'autre
et la surface pav6e 6tait large de 20 pieds, selon
le plan d6pos6 A l'audition. Il n'y avait pas de
neige sur la surface pavie et, bien qu'elle ait 6t6
un peu humide, la chauss6e n'6tait pas particu-
librement glissante, selon la d6position suivante
du t6moin Weagle:
[TRADUCTION]

Q. Vous 8tes arriv6 chez vous vers 16h.30?
R. Oui.

0 (1970), 2 N.S.R. (2d) 237, 14 D.L.R. (3d) 738.
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Q. Did you have any trouble operating your car
when you arrived home at half past four?

A. No. It was a little slippery but I had no trouble.

and that of Dr. Scantlebury whose evidence in
this regard was:

Q. Can you describe the condition of the high-
way, that is on North King Street, as you
were getting there?

A. All I can really remember is that I didn't have
that much trouble driving myself. I honestly
can't remember the road condition. I do recall
I didn't have that much trouble driving up
and stopping. I remember quite well coming
to a stop very quick, hopping out of my car
and I would say-I'm sorry, this is as far as
I can remember.

The respondent himself said "The road was a
bit slippery."

Several of the children had coasted towards
the street but the ridge of snow at the foot of
the incline served as a barrier and the ride
stopped at this barrier. However, when the in-
fant who was the youngest and last to get a ride
came to this barrier, the sled mounted the ridge
and carried the boy over and to the edge of the
pavement. The sled did not reach the pavement
but the boy's head protruded slightly over the
edge of the pavement.

At this time the respondent, then 20 years of
age, was driving an automobile southward on
North King Street. He was alone. There was no
other traffic on this street either in front or be-
hind him. He had a beginner's licence but was
not accompanied by a licensed driver or chauf-
feur as required by s. 62(1) of the Motor Ve-
hicle Act, R.S.N.S. 1967, c. 191.

Respondent's evidence is that when he was
some 325 feet from where the impact occurred
he saw some children at the top of the incline.
He did not purport to keep them in view but
says that when about 25 feet from the point of
impact he saw an object moving down the in-

Q. Avez-vous eu de la difficult6 A conduire votre
voiture lorsque vous 8tes arriv6 chez vous
16h.30?

R. Non, la chauss6e 6tait un peu glissante mais
je n'ai 6prouv6 aucune difficult6.

et celle du Dr. Scantlebury:

[TRADUCTION]
Q. Pouvez-vous d6crire l'6tat de la route, c'est- -

dire de la rue North King, alors que vous y
arriviez?

R. Tout ce dont je me souviens, c'est que je n'ai
pas 6prouv6 tellement de difficult6 A conduire
moi-m8me. Franchement, je ne me souviens
pas de l'6tat de la route. Je me rappelle que
je n'ai pas eu tellement de difficult6 a con-
duire dans cette rue ni A arrater. Je me rap-
pelle trbs bien que j'ai fait un arr~t trbs
brusque, que je suis descendu rapidement de
ma voiture et je dirais-je m'excuse, voilA tout
ce que je me rappelle.

L'intimb a lui-meme d6clar6 que [TRADUCTION]
<la route 6tait un peu glissante3.

Plusieurs des enfants avaient gliss6 en direction
de la rue, mais l'amoncellement de neige au pied
de la pente servait de barridre et ils s'arritaient
1A. Cependant, lorsque l'enfant, qui 6tait le plus
jeune et le dernier A descendre, est arriv6 h cette
barribre, la luge a franchi le banc de neige et
amen6 le gargonnet de l'autre c6t6, jusqu'au bord
de la chauss6e. La luge ne s'est pas rendue jusqu'd
la chauss6e, mais la tte du gargonnet avangait
un peu au-dessus du bord de la chaussde.

Au mime moment, l'intim6, alors Ag6 de 20
ans, conduisait un v6hicule automobile en direc-
tion sud sur la rue North King. II 6tait seul. Au-
cun autre v6hicule ne le prdc6dait ni ne le suivait.
II d6tenait un permis de d6butant, mais il n'6tait
pas accompagn6 d'une personne ayant un permis
de conducteur ou de chauffeur, comme l'exige
1'art. 62(1) du Motor Vehicle Act, R.S.N.S. 1967,
c. 191.

L'intim6 a t6moign6 avoir vu des enfants au
haut de la pente lorsqu'il 6tait A 325 pieds envi-
ron du lieu de l'accident. I n'a pas essay6 de les
tenir en vue, mais il a dit que lorsqu'il 6tait A
25 pieds environ du lieu de l'accident il a vu, A
sa droite et A environ 25 pieds de la route, un
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FEENER C. MCKENZIE Le Juge Hall

cline from his right and about 25 feet from the
road. He did not keep this object in view but
says he applied his brakes and swerved to the
left. The right rounded corner of the front
bumper and the right front wheel struck the in-
fant's head, severely injuring him, causing brain
damage which will disable him for life. He has
lost the use of his limbs and cannot feed him-
self.

In these circumstances, s. 221(1)(a) and (b)
of the Motor Vehicle Act (supra) which reads:

Where any injury, loss or damage is incurred or
sustained by any person by reason of the presence
of a motor vehicle upon a highway, the onus of
proof

(a) that such injury, loss or damage did not
entirely or solely arise through the negligence or
improper conduct of the owner of the motor ve-
hicle, or of the servant or agent of such owner
acting in the course of his employment and within
the scope of his authority as such servant or
agent;

(b) that such injury, loss or damage did not
entirely or solely arise through the negligence or
improper conduct of the operator of the motor
vehicle;

shall be upon the owner or operator of the motor
vehicle.

applied.

Dubinsky J., in charging the jury in respect
of this section, said:

What I have read to you now is only in the case of
a driver and a pedestrian. If there is a collision be-
tween a motorist and a pedestrian, the burden is
upon the motorist to establish that he was not en-
tirely or solely to blame. The law says to him, you
have got to establish that you were not entirely or
solely to blame for this accident. That is the burden
upon Mr. MacKenzie in this case. That is the burden
which his lawyers have accepted. They have ac-
cepted the challenge. They say, yes, we have to
prove that.

But I tell you this as a matter of law in the prov-
ince of Nova Scotia, our Supreme Court has said
this. The moment that the driver, the operator,
proves that the pedestrian was either at fault en-
tirely or partly at fault; the moment he can prove

objet qui descendait la pente. II a perdu cet objet
de vue, mais il dit avoir frein6 et obliqu6 vers la
gauche. Le coin droit incurv6 du pare-chocs avant
et la roue droite avant ont heurt6 la tate de l'en-
fant qui a 6t6 gravement bless6 et restera inva-
lide pour la vie, le cerveau ayant 6t6 atteint. II a
perdu l'usage de ses membres et il ne peut se
nourrir lui-m~me.

Dans les circonstances, I'art. 221(1) (a) et
(b) du Motor Vehicle Act (pr6cit6), qui se lit
comme suit:

[TRADUCTIoN] Lorsque quelque blessure, perte ou
dommage est subi par une personne ou caus6 h
cette personne en raison de la pr6sence d'un v6hi-
cule automobile sur un chemin public, il incombe
au propri6taire ou au conducteur du v6hicule auto-
mobile de prouver

(a) que cette blessure, cette perte ou ce dommage
ne r6sulte pas entibrement ou uniquement de la
n6gligence ou de la conduite r6pr6hensible du
propridtaire du v6hicule automobile ou du pr6-
pos6 on agent du propri6taire au cours de son
emploi et dans les limites de ses pouvoirs comme
pr6pos6 ou agent;
(b) que cette blessure, cette perte ou ce dommage
ne r6sulte pas entibrement ou uniquement de la
n6gligence on de la conduite r6pr6hensible du
conducteur du v6hicule automobile.

s'appliquait.

Dans son expos6 au jury, i 1'6gard de cet ar-
ticle, le Juge Dubinsky a dit:

[TRADUCTION] L'article que je viens de lire.ne s'ap-
plique que dans le cas d'un conducteur et d'un
pidton. S'il y a collision entre un automobiliste et un
pi6ton, il incombe A l'automobiliste de d6montrer
qu'il n'est pas entibrement ou uniquement respon-
sable. La loi l'oblige A d6montrer qu'il n'est pas
entibrement ou uniquement responsable de l'accident.
C'est le fardeau qui incombe A M. MacKenzie dans
cette affaire et que ses avocats ont reconnu. Ils ont
accept6 le d6fi. ls ont dit oui, c'est ce que nous
devons prouver.

Je vous signale cependant ce point de droit 6nonc6
par la Cour supr8me de la province de la Nouvelle-
cosse. D~s que le conducteur prouve que le pidton

est entibrement ou partiellement responsable; dis
qu'il peut prouver qu'il n'6tait pas entibrement on
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he was not entirely or solely to blame, then the
burden falls back upon the pedestrian to prove that
the driver was responsible.

The law in Nova Scotia as to the effect and in-
terpretation of this section was set out by lsley
C.J. in Tuckey v. Dyer", where l1sley C.J. cor-
rectly applied the judgment of this Court in
Dearing v. Hebertl2. The section under review in
Dearing v. Hebert was, to all intents and pur-
poses, the same as s. 221(1) (a) and (b) of the
Motor Vehicle Act of Nova Scotia and in parti-
cular contains the same phrase ". . . did not en-
tirely or solely arise through the negligence or
improper conduct. . ." and Locke J. for the
majority, referring to the matter of onus, quoted
with approval from the judgment delivered by
Lord Wright in Winnipeg Electric Company v.
Geel'3 , as follows:

But the onus which the section places on the
defendant is not in law a shifting or transitory onus:
it cannot be displaced merely by the defendant
giving some evidence that he was not negligent, if
that evidence, however credible, is not sufficient
reasonably to satisfy the jury that he was not negli-
gent: the burden remains on the defendant until
the very end of the case, when the question must
be determined whether or not the defendant has
sufficiently shown that he did not in fact cause the
accident by his negligence. If, on the whole of the
evidence, the defendant establishes this to the satis-
faction of the jury, he will be entitled to judgment;
if, however, the issue is left in doubt or the evidence
is balanced and even, the defendant will be held
liable in virtue of the statutory onus, whereas in
that event but for the statute the plaintiff would fail,
because but for the statute the onus would be on
him.

It is, accordingly, beyond question that in
telling the jury as he did, "the moment he [the
driver] can prove he was not entirely or solely
to blame, then the burden falls back upon the
pedestrian to prove that the driver was respon-
sible", the learned trial judge misdirected the
jury on a most vital aspect of the case.

- (1961), 27 D.L.R. (2d) 408.
1 [1957] S.C.R. 843.
-[1932] A.C. 690.

uniquement responsable, alors c'est au pidton qu'il
incombe de prouver la responsabilit6 du conducteur.

La loi applicable en Nouvelle-tcosse quant a
1'effet et A l'interpr6tation de cet article a 6t6
d6finie dans Tuckey v. Dyer"i, par le Juge en
chef Ilsley qui a appliqu6 A bon droit la d6cision
de cette Cour dans Dearing c. Hgbert12 . L'ar-
ticle h 1'6tude dans Dearing c. Hibert 6tait, h
toutes fins pratiques, le meme que l'art. 221(1)
(a) et (b) du Motor Vehicle Act de la Nou-
velle-tcosse et, en particulier, il contenait le
mime membre de phrase [TRADUCTION] .. .. ne
r6sulte pas entibrement ou uniquement de la n6-
gligence ou de la conduite r6pr6hensible ... >. En
se reportant A la question du fardeau de la preu-
ve, le Juge Locke, au nom de la majorit6, a cit6
en y souscrivant un extrait du jugement rendu
par Lord Wright dans Winnipeg Electric Com-
pany v. Geelts

[TRADUCTION] Mais le fardeau de la preuve que
'article impose au d6fendeur n'est pas en droit un
fardeau d6plagable ou transitoire: le simple fait que
le d6fendeur apporte une preuve pour montrer qu'il
n'a pas 6t6 n6gligent ne peut diplacer ce fardeau si
cette preuve, quelque digne de foi qu'elle soit, ne
suffit raisonnablement pas h convaincre le jury qu'il
n'a pas 6t6 n6gligent: le fardeau repose sur le d6fen-
deur jusqu'd la fin m8me des plaidoiries lorsqu'il
faut d6terminer si, oui ou non, le d6fendeur a suffi-
samment d6montr6 qu'il n'a pas en fait caus6 l'acci-
dent par sa n6gligence. Si, d'aprbs l'ensemble de la
preuve, le d6fendeur r6ussit A convaincre le jury
de cela, il obtiendra gain de cause; si, par contre,
la chose demeure douteuse ou si la preuve est par-
tag6e 6galement, le d6fendeur sera tenu pour respon-
sable A cause du fardeau 16gal, alors qu'en I'absence
de cette disposition, le demandeur n'obtiendrait pas
gain de cause, le fardeau de la preuve reposant sur
lui.

Par consequent, il ne fait pas de doute qu'en
d6clarant au jury, comme il l'a fait, [TRADUCTION]
<<des qu'il [le conducteur] peut prouver qu'il
n'6tait pas entibrement on uniquement responsa-
ble, alors c'est au pi6ton qu'il incombe de prouver
la responsabilit6 du conducteur>, le savant juge
de premiere instance a donn6 au jury une direc-
tive erron6e sur un point essentiel de l'affaire.

- (1961), 27 D.L.R. (2d) 408.
"[1957] R.C.S. 843.
- [1932] A.C. 690.
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In addition to this misdirection, the appellant
also urges that the learned trial judge misdirected
the jury in two other respects as follows: (1)
That in expressing his opinion on the question
of liability as he did, Dubinsky J. virtually with-
drew the question of liability from the jury's
consideration; (2) In withdrawing from the jury's
consideration the issue as to the respondent being
in violation of s. 62(1) of the Motor Vehicle Act
of Nova Scotia.

Dealing with the objection that the learned
trial judge virtually withdrew the question of
liability from the jury's consideration, it must be
noted that he did point out to the jury that they
were the judges of the facts on at least two occa-
sions in his charge, but in two passages as the
jury was about to leave the jury box, he did, in
my view, virtually and I think almost totally
withdraw the question of liability from the jury.
The two passages which follow one another in
sequence read as follows:

Then you have got to assess the damages. But it
seems to me and because it is my solemn duty as
a judge, and as long as I am going to continue to sit
as a judge I am going to exercise my duty as I see
it until overruled by a higher court, but it seems to
me, Mr. Foreman and members of the jury, Dewar
Forrest MacKenzie said, "I cut my wheels to the
left. I applied my brakes. Then I heard the thud.
There was no other traffic. I wasn't driving fast."
He didn't do anything of the sort of things which we
have come to associate with a negligent and careless
driver. I am sure that he himself would fervently
want to give anything to have avoided this unhappy
incident in his life but I cannot think-I do not
think myself-that the evidence has established any
blame on the part of Mr. MacKenzie but that is
my opinion. It doesn't have to be yours. You are
the judges of the facts. You are the ones who are
going to say whether the plaintiff has succeeded or
has not.

The Constable will be sworn now.
I should like to perhaps add this one word that

I want to commend Mr. Saunders for the sincerity
of his presentation, for the sincerity in which he has
put forward everything that could possibly be said
and it may very well be that in your opinion you
are satisfied. But irrespective of what is your out-
come, I commend him for having discharged his

En plus de cette directive erronde, I'appelant
allfgue aussi que le savant juge de premiere ins-
tance a mal instruit le jury pour deux autres
raisons: (1) en exprimant son avis sur la ques-
tion de la responsabilit6 comme il 1'a fait, le Juge
Dubinsky a pratiquement retir6 au jury l'6tude de
la question de la responsabilit6; (2) il a retird au
jury l'6tude de la question de la violation par
l'intim6 de I'art. 62(1) du Motor Vehicle Act
de la Nouvelle-Ecosse.

En ce qui a trait & l'all6gation selon laquelle
le savant juge de premikre instance aurait prati-
quement retir6 au jury 1'6tude de la question de
la responsabilit6, il est A remarquer qu'A au
moins deux reprises dans son expos6, il a bien
indiqu6 aux membres du jury qu'ils 6taient juges
des faits; mais, A mon avis, dans deux autres
passages, au moment oit le jury s'appritait A
quitter la salle, il a pratiquement retir6, et je
dirais m~me presque complitement retir6 au jury
la question de la responsabilit6. Ces deux pas-
sages sont cons6cutifs et se lisent comme suit:
[TRADUCTION] Ensuite, vous devez 6valuer les dom-
mages, mais il me semble, et, puisque c'est mon
devoir sacr6 de juge, et tant que je continuerai i
si6ger comme juge j'accomplirai mon devoir ainsi
que je me le repr6sente jusqu'd ce qu'une cour sup6-
rieure conclue autrement, mais il me semble, mes-
sieurs le chef et les membres du jury, que Dewar
Forrest MacKenzie a dit J'ai braqu6 & gauche. J'ai
appliqu6 les freins. Ensuite, j'ai entendu un bruit
sourd. Il n'y avait pas d'autre voiture. Je n'allais
pas vite>. 11 n'a rien fait de ce que nous en sommes
venus A assimiler A une conduite n6gligente ou im-
prudente. Je suis certain qu'il donnerait n'importe
quoi pour que cet incident regrettable de sa vie ait
pu 8tre 6vit6, mais je ne puis penser, je ne pense
pas, que la preuve 6tablisse quelque faute que ce
soit de la part de M. MacKenzie, mais il s'agit 1
de mon opinion. La y6tre peut 8tre diffdrente. Vous
Stes juges des faits. Vous 8tes ceux qui allez dire si,
oui ou non, le demandeur a gain de cause.

Passons maintenant A l'assermentation du policier.
J'aimerais ajouter que je tiens A louer M. Saunders

de la sinc6rit6 avec laquelle il a pr6sent6 sa thise, de
la sincirit6 qu'il a manifest6e en disant tout ce qui
pouvait 8tre dit et il se peut trbs bien que vous soyez
convaincus. Mais, quel que soit votre verdict, je le
fblicite pour avoir accompli son devoir dans ce que
je considbre une affaire difficile et des. plus regret-
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duties in what I consider a difficult case and an
entirely unhappy case but one in which I couldn't
find any fault with the defendant.

(Emphasis added.)

It was the contention of the appellant that the
respondent had not been keeping a proper look-
out and that his evidence as to the occurrence
could not be accepted. The fact put forward by
the respondent that when he first saw the moving
object, it was 25 feet from the shoulder and that
at that very time he was 25 feet from where the
impact took place means that the car and the
moving object were going at the same speed.
This had to be for they arrived at the same point
simultaneously. The car, according to the respon-
dent, was being driven at from 20 to 25 miles
an hour. There was no specific evidence on the
point, but it is only common sense and common
knowledge that the boy on the sled would not
be going anything like 20 to 25 miles an hour.
The eyewitness, Arthur Weagle, who observed
the accident through his front room window,
testified that the boy and the sled went over
the ridge of snow at the shoulder of the road
and that the sled did not go onto the pavement,
only the boy's head protruded over the edge of
the pavement as the sled crested the ridge. There
is no question on the evidence but that the impact
happened at the extreme west or right edge of
the pavement and this means that the car was
being driven at the extreme right of the pave-
ment and that it had not been swerved to the
left as the respondent said he had done. If the
car had swerved a foot or perhaps less to the
left, neither the bumper nor the front wheel
could have struck the boy. This was the case
for the appellant and it was never put properly
to the jury by the learned trial judge, but instead
he sent them to the jury room, emphasizing that
the case was one "in which I couldn't find any
fault with the defendant."

Then as to the effect of the violation of s.
62(1) which reads:

The Department upon receiving from any person
over the age of sixteen years an application for a
beginner's license may in its discretion issue such
a license entitling the applicant, while having the

tables, mais une aflaire dans laquelle je n'ai pu trou-
ver aucune faute de la part du ddfendeur.
(Les italiques sont de moi.)

L'appelant a pr6tendu que 1'intim6 n'avait pas
6t6 suffisamment attentif au volant et que son
t6moignage sur la fagon dont l'accident s'est pro-
duit 6tait inacceptable. Le fait que l'intim6, com-
me il le dit lui-m~me, a vu l'objet en mouvement
la premibre fois quand celui-ci se trouvait A 25
pieds de 1'accotement alors qu'il se trouvait lui-
m~me A 25 pieds du lieu de l'accident, signifie
que la voiture et l'objet en mouvement se d6pla-
gaient A la mime vitesse. En effet, ils sont arriv6s
au m~me endroit simultandment. L'intim6 a d-
clar6 qu'il allait A une vitesse de 20 A 25 milles
A l'heure. 11 n'y a pas eu de preuve precise sur
ce point mais il est conforme au bon sens et h ce
que tout le monde sait de dire que la luge ne
pouvait filer A une vitesse approchant m~me 20
A 25 milles A 1'heure. Selon le t6moin oculaire,
Arthur Weagle, qui a vu I'accident de sa fen8tre,
la luge portant le gargonnet a pass6 par-dessus
le banc de neige sur 1'accotement de la route
mais ne s'est pas rendue sur la chauss6e; seule
la t8te du gargonnet avangait au-dessus du bord
de la chauss6e lorsque la luge 6tait au sommet
du banc de neige. La preuve indique clairement
que 1'accident s'est produit h l'extrimit6 ouest ou
droite de la chaussde, ce qui signifie que la voi-
ture de l'intim6 serrait de prbs l'extrimit6 droite
de la chauss6e et qu'il n'a pas obliqu6 vers la
gauche comme il 1'a dit. Si la voiture s'6tait
6cart6e d'un pied ou peut-8tre moins vers la
gauche, ni le pare-chocs ni la roue avant n'au-
raient pu heurter le gargonnet. Telle est la pr6-
tention de 1'appelant, que le savant juge de
premibre instance n'a pas expos6e de fagon ap-
propri6e au jury; au lieu de cela, il 'a renvoy6
dans la salle du jury en disant qu'il s'agissait
d'une affaire [TRADUCTION] <dans laquelle je n'ai
pu trouver aucune faute de la part du d6fen-
deur>,.

Ensuite, quant A la violation de l'art. 62(1),
qui se lit comme suit:
[TRADUCTION] Sur r6ception d'une demande de per-
mis de d6butant 6manant d'une personne ayant
atteint 1'Age de seize ans, le Ministbre peut, a sa dis-
cr6tion, octroyer ce permis qui autorise le candidat, A
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license in his immediate possession, to drive a motor
vehicle upon the highways, when accompanied by
a licensed operator or a licensed chauffeur who is
actually occupying a seat beside the driver and
there is no other person in the vehicle.

the learned trial judge said:

He pleaded guilty to driving while merely having
a beginner's license, he did not have a licensed driver
with him. He pleaded guilty. I am telling you as a
matter of law that you must not consider that in
the slightest against him unless you think, you feel
that the evidence shows that he operated his car
improperly at that time. Because a breach of a
statutory duty, a breach of a duty under the Motor
Vehicle Act or any act in Canada, is not of itself a
ground for imposing liability unless the failure was
a causative factor in the resulting accident. The
breach of the statute, the fine that you paid, if that
had nothing to do with the actual accident itself,
then you are not responsible simply because you did
not have a license because a man can go out and
have the best license in the world and everything
and be negligent and a person without a license
can drive carefully.

This instruction was good in law in part, but
expressed as it was it ignored the contention of
the appellant that the absence of a licensed driver
or chauffeur did contribute to the accident. The
evidence of respondent was that he first saw the
children when they were more than 300 feet
away. He appears to have dismissed them from
his consideration until he says he saw an object
moving towards the road 25 feet away. I think
the jury was entitled to be allowed to consider
whether, had a licensed driver or chauffeur been
actually occuying a seat beside the respondent,
that licensed driver or chauffeur would have
been more aware of the potential danger which
the presence of children on the snow-covered in-
cline would arouse in a qualified driver. The
law of Nova Scotia requires that to obtain a
driver's licence an applicant must pass an ex-
amination to establish his competence to drive
on a highway. The section dealing with examina-
tion of drivers reads as follows:

65 (1) The Department shall examine every ap-
plication for a driver's license before issuing any

la condition d'avoir avec lui ledit permis, h conduire
un vhicule automobile sur les chemins publics lors-
qu'il est accompagn6 d'une personne ayant un per-
mis de conducteur ou de chauffeur et assise aux
c6tds du conducteur et qu'il n'y a personne d'autre
dans le v6hicule.

le savant juge de premibre instance a dit:
[TRADUCTION] Il s'est reconnu coupable d'avoir con-
duit une automobile lorsqu'il ne d6tenait qu'un per-
mis de d6butant et qu'il n'6tait pas accompagn6
d'une personne ayant un permis de conduire. II a
avou6 sa culpabilit6. Je vous dis qu'en droit, cela
ne doit pas du tout lui 8tre prbjudiciable h moins
que vous ne pensiez, que vous n'estimiez que d'apris
la preuve, il ne conduisait pas sa voiture de fagon
appropride A ce moment-lA. Violer une obligation
16gale, une obligation pr6vue par le Motor Vehicle
Act ou toute loi du Canada ne constitue pas en soi
un facteur de responsabilit6, A moins que le manque-
ment n'ait 6t6 une cause de l'accident qui s'ensuit
La violation de la loi, I'amende que vous avez payee,
si ces faits n'ont rien A voir avec I'accident mime,
alors vous n'8tes pas responsable pour la simple rai-
son que vous n'aviez pas un permis, car le d6tenteur
du meilleur permis au monde peut conduire avec
n6gligence et une personne qui n'en a aucun peut
conduire prudemment.

En droit, les directives 6taient bonnes en partie,
mais 6nonc6es de cette fagon, elles faisaient abs-
traction de la pr6tention de I'appelant, savoir que
l'absence d'une personne ayant un permis de con-
ducteur ou de chauffeur a en fait contribu6 A
l'accident. L'intim6 a t6moign6 qu'il a vu les
enfants la premisre fois lorsqu'ils se trouvaient
a plus de 300 pieds de lui. Il semble qu'il n'ait
plus tenu compte de leur pr6sence jusqu'd ce qu'il
voie a 25 pieds devant lui un objet qui descendait
vers la route. Je crois que le jury avait le droit
d'8tre autoris6 a d6terminer si une personne, ayant
un permis de conducteur ou de chauffeur et
assise aux c~tds de l'intim6 A ce moment-14, au-
rait pressenti davantage le danger que la pr6sence
d'enfants sur une pente enneig6e repr6sente pour
un conducteur d'exp6rience. En vertu de la loi de
la Nouvelle-tcosse, pour obtenir un permis de
conduire, un candidat doit subir un examen qui
6tablit son aptitude A conduire une voiture sur
un chemin public. L'article qui traite de 1'examen
de conduite se lit comme suit:

[TRuDUCTION] 65 (1) Le Ministbre doit 6tudier
toute demande de permis de conduire avant de d6li-
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such license, except as otherwise provided in sub-
sections (3) and (4).

(2) The Department shall examine the applicant
as to his physical and mental qualifications to op-
erate a motor vehicle in such manner as not to jeop-
ardize the safety of persons or property and as to
whether any facts exist which would bar the issu-
ance of a license under Section 60.

(3) [Not applicable.]
(4) [Not applicable.]

This section was not brought to the attention of
the jury. Instead of letting the jury pass upon
the matter, the learned trial judge said:

I am telling you as a matter of law that you must
not consider that [the fact that he did not have a
licensed driver with him] in the slightest against him
unless you think, you feel that the evidence shows
that he operated his car improperly at that time.

If the jury thought that the evidence showed
that respondent operated his car improperly at
the time, the appellant would have been entitled
to judgment regardless of this factor. By so
charging the jury, he wiped out any significance
the absence of a licensed driver or chauffeur
might have had in relation to this accident.

Apart from these contentions, it is my view
that the case of the infant was never put properly
to the jury. It seems that the learned trial judge
assumed and permitted the jury to assume that
respondent's version of what actually happened
was not subject to challenge. It is clear from his

own evidence that he was hugging the right edge

of the pavement as he drove along. There was

no reason for this as there was no other traffic

in sight coming or going and he had the whole

street to himself, a street 30 feet in width with

a paved surface of 20 feet. But more significant-

ly, he says that when he saw the object moving

toward the road, it was, as I earlier mentioned,

25 feet from the road and at that time he was

25 feet from where the boy was struck and

vrer un tel permis sous r6serve des dispositions
contraires des paragraphes (3) et (4).

(2) Le Ministire doit examiner les aptitudes phy-
siques et mentales du candidat pour Ia conduite d'un
v6hicule automobile de fagon a ne pas compromettre
la s6curit6 des personnes et des biens, et v6rifier s'il
existe des faits de nature a empicher Ia d6livrance
d'un permis en vertu de l'article 60.

(3) [Sans objet.]
(4) [Sans objet.]

Cet article n'a pas 6td port6 h l'attention du jury.
Au lieu de laisser le jury rendre un verdict sur Ia
question, le savant juge de premiere instance a
dit:

[nADUCTIONI Je vous dis qu'en droit, cela [le fait
qu'il n'6tait pas accompagn6 d'un conducteur poss6-
dant un permis de conduire] ne doit pas du tout lui
Stre pr6judiciable a moins que vous ne pensiez, que
vous n'estimiez que d'apris la preuve, il ne condui-
sait pas sa voiture de fagon appropri6e A ce moment-
1a.

Si le jury avait cru que la preuve d6montrait que
l'intim6 ne conduisait pas sa voiture de fagon
appropride a ce moment-1a, I'appelant aurait eu
droit a un jugement en sa faveur ind6pendam-
ment de cela. En donnant de telles directives au
jury, le juge a effac6 toute l'importance qu'aurait
pu avoir, dans cet accident, I'absence d'une per-
sonne ayant un permis de conducteur ou de
chauffeur.

Ind6pendamment de ces pr6tentions, je suis
d'avis que la cause de l'enfant n'a jamais 6t pr6-
sentde convenablement au jury. Il semble que le
savant juge de premibre instance ait pr6sum6 et
permis au jury de pr6sumer que la version de
l'intim6 6tait incontestable. Le t6moignage de ce
dernier indique clairement qu'il serrait la bor-
dure droite de la chauss6e avec sa voiture. II n'y
avait pas de raison de conduire ainsi, aucune
autre voiture n'6tant en vue dans un sens ou dans
l'autre; il occupait seul la rue, une rue large de
30 pieds, dont la surface pav6e 6tait large de
20 pieds. Mais ce qui est plus important, c'est
qu'il dit que quand il a vu l'objet descendre vers
la route, celui-ci se trouvait, comme je l'ai men-
tionn6 plus haut, A 25 pieds de la route alors
que lui-mfme se trouvait A 25 pieds de l'endroit
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going at from 20 to 25 miles an hour. His evi-
dence in this regard is as follows:

Q. How far was the object from the road at this
time?

A. About twenty-five feet.
Q. And where was it with respect to the front of

your car?
A. It was maybe about twenty-five feet in front

of me.

and he said he was in the centre of the right-
hand lane at that time, his evidence being:

Q. Driving in to the center of the road?
A. Center of the lane, yes.
Q. Center of your right-hand lane?
A. Right.

If he was driving in the centre of the right-hand
lane he could not have struck the boy whose
head projected onto the pavement by only a
matter of inches. That the impact was at the
outer edge of the right-hand lane was fully sub-
stantiated. It is to be observed that the respon-
dent did not see the boy come over the snow
ridge. Weagle, whose evidence was stressed by
the respondent, said as quoted in the respondent's
factum:

Q. Point this out to the jury. Come down to the
jury. On L-2-

A. (Witness complies.) That would be the ter-
race there. They would always stop on the
bank of snow at the shoulder. This time he
was on the sled and went over the shoulder.

Q. Perhaps you would speak up. How far did he
go with the sled?

A. Well, out on the shoulder of the road. He
never went out into the road; just about his
head was into the pavement. And the car
struck him. They both got there about the
same time . . . . .

and at another place in his evidence the same
witness said as follows:

A. Well when they hit-he jumped on the brakes,
I guess and the car swung, you know, com-
plete circle on the road and went down the
road sideways.

oit le gargonnet a 6t6 heurt6 et qu'l avangait de
20 & 25 milles h l'heure. Voici son t6moignage i
cet 6gard:
[TRADUCTION]

Q. A quelle distance de la route se trouvait l'ob-
jet A ce moment-1k?

R. A vingt-cinq pieds environ.
Q. Quelle 6tait sa position par rapport A l'avant

de votre voiture?
R. Il se trouvait peut-8tre A vingt-cinq pieds envi-

ron devant moi.

II a dit qu'il occupait le milieu de la voie de
droite A ce moment-4:
[TRADUCTION]

Q. Vous 6tiez au milieu de la route?
R. Au milieu de la voie, oui.
Q. Au milieu de la voie de droite?
R. C'est exact.

S'il avait td au milieu de la voie de droite, il
n'aurait pas pu heurter le gargonnet dont la tite
ne d6passait le bord de la chauss6e que de quel-
ques pouces. On a 6tabli que la collision s'est
produite A la bordure extdrieure de la voie de
droite. Il convient de remarquer que l'intim6 n'a
pas vu le gargonnet franchir le banc de neige.
Weagle, dont l'intim6 a soulign6 le timoignage, a
d6clard, et je cite le factum de l'intim6:

[TRADUCTION]

Q. Veuillez l'indiquer au jury. Approchez-vous
du jury. Sur la pi&ce L-2-

R. (Le t6moin s'ex6cute.) Voici la terrasse. Ils
s'arr8taient toujours sur le banc de neige, a
l'accotement. Cette-fois-ld, it descendait sur la
luge et il a atteint I'accotement.

Q. Pouvez-vous parler plus fort? Jusqu'oil s'est-il
rendu sur sa luge?

R. Eh bien, sur I'accotement de la route. Il n'a
jamais 6t6 sur la route; seule sa tete avangait
sur la chaussde. Et la voiture l'a heurt6. Ils
sont tous deux arriv6s 1h & peu prbs au mime
moment ...

et dans un autre passage, le m~me t6moin a dit
ce qui suit:

[TRADUCTION]
R. Eh bien, lorsqu'ils se sont touch6s-il a imm6-

diatement frein6, je pense, et la voiture a fait
un tte-A-queue, elle a pivot6 entibrement sur
la route et a continu6 h avancer de c6td.
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Q. How far?

Q. Now, after the accident, you went to the
street, did you?

A. Yes.
Q. Can you indicate where you saw Rodney when

you arrived at the street?
A. He was on the shoulder of the road with his

head in towards my house and his feet was
towards the road which when he got hit why
-from the table or something like that from
where he was hit; he was that much further
down the road. He was coasting with his head
out towards the road but he was turned with
his head in towards my house.

BY THE COURT:
Q. He was on the shoulder of the road?
A. On the shoulder, yes.

and again:
Q. And what part of the boy came in contact

with the car?
A. It was just his head.
Q. The boy's head and the boy's head was in

contact with the side of the side of the right
front of the car?

A. With the front bumper.

This being so, the evidence of respondent: (1)
That he was driving in the centre of the right
lane was not in accordance with the other proven
facts; (2) That he swerved when 25 feet away
must be doubted because if he had swerved to
his left at this distance he could not have hit
the boy.

I am left with the distinct impression that this
boy has not had a fair trial and the rationaliza-
tions of Cooper J.A. in the Appeal Division do
not in the least dissipate that impression. I think
that justice in this case requires that the appeal
should be allowed and a new trial directed. The
appellant is entitled to his costs in this Court
and in the Appeal Division, the costs of the first
trial to abide the result of the new trial or as
the Court at the new trial may direct.

SPENCE J.-I have had the advantage of read-
ing and carefully considering the reasons for

Q. Sur quelle distance?
* *

Q.

R.

Maintenant, aprbs l'accident, vous 6tes des-
cendu dans la rue, n'est-ce pas?
Oui.

Q. Pouvez-vous nous indiquer oa vous avez vu
Rodney en arrivant sur les lieux?

R. II 6tait sur l'accotement de la route, sa tate du
c6td de ma maison et ses pieds du c6t6 de la
route, qui, lorsqu'il a 6t6 heurt6, eh bien-
de la table ou quelque chose comme ga, d'od
il a 6t6 heurt6; ii a 6t6 pouss6 en avant d'au-
tant sur la route. II descendait la tate en avant,
du c6t6 de la route, mais son corps a 6t6
tourn6 et sa tite 6tait maintenant du c6t6
de ma maison.

LA COUR:
Q. II 6tait sur l'accotement de la route?
R. Sur l'accotement, oui.

et:
Q. Et quelle partie du corps du gargonnet a trou-

ch6 h la voiture?
R. La tate seulement.
Q. La tate du gargonnet, et la t8te du gargonnet

a touch6 au bord du c8t6 droit avant de la
voiture?

R. Au pare-chocs avant.

Cela 6tant, le t6moignage de l'intim6: (1) qu'il
conduisait au milieu de la voie de droite, ne
concorde pas avec les autres faits d6pos6s en
preuve; (2) qu'il a obliqu6 lorsqu'il se trouvait
h une distance de 25 pieds, doit 6tre mis en doute
parce que s'il avait obliqu6 vers la gauche L cette
distance, il n'aurait pas pu heurter le gargonnet.

J'ai nettement l'impression que le gargonnet
n'a pas eu un procks juste et les conclusions du
Juge d'appel Cooper de la Chambre d'appel ne
dissipent pas du tout cette impression. Je crois
que, en 1'espdce, la justice demande que l'appel
soit accueilli et qu'un nouveau procds soit or-
donn6. L'appelant a droit h ses d6pens en cette
Cour et en Chambre d'appel; les d6pens du pre-
mier procds seront adjug6s d'aprbs le r6sultat du
nouveau prochs ou les directives du juge du
nouveau proces.

LE JUGE SPENCE-J'ai eu l'avantage de lire
et d'6tudier attentivement les motifs de jugement
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judgment given by Mr. Justice Ritchie and Mr.
Justice Hall. I have come to the conclusion that
I concur with the view of Mr. Justice Hall that
the appeal should be allowed and a new trial
directed, for two reasons: Firstly, as pointed out
by Mr. Justice Hall, the direction of the learned
trial judge given in reference to s. 221(1) (a)
and (b) of the Motor Vehicle Act, R.S.N.S.
1967, c. 191, was plainly wrong and not in
accordance with the decision of this Court in
Dearing v. Hebert4 , in reference to an exactly
similar section. Secondly, it would appear, again
as pointed out by Mr. Justice Hall in his reasons,
that the learned trial judge misdirected the jury
as to an important portion of the evidence.

It was the respondent's evidence that he drove
his vehicle down the centre of the southbound
lane of the roadway at 20 to 25 miles an hour
and that when he saw the infant appellant ap-
proaching from the right on his sleigh the in-
fant appellant was about 25 feet away from the
road and it was the respondent's evidence that
he, the respondent, then swerved to the left but
that he heard the thud of the impact of his
vehicle with the infant appellant. On indepen-
dent evidence, this story was impossible. The
infant appellant slid down the slope on his little
sleigh and could not possibly have been travel-
ling 20 to 25 miles an hour, so that if the front
of the respondent's car came into contact with
the infant appellant then the respondent's car
must have been much more than 20 to 25 feet
away from the scene of the impact when he, for
the second time, perceived the infant appellant
approaching the road on the sleigh. And again
the infant appellant's head merely protruded a
few inches onto the travelled portion of the road-
way and the only impact was with the infant ap-
pellant's head. Therefore, if the respondent had
been driving his vehicle in the centre of the south-
bound lane of a twenty-foot roadway his vehicle
would have passed the infant appellant whose
head protruded only inches from the snow bank
without ever touching him, and if the respondent
had swerved his car to the left as he swore he
did then that vehicle would have been even far-

de MM. les Juges Ritchie et Hall. Je suis arriv6
i la conclusion, comme M. le Juge Hall, qu'il y
a lieu d'accueillir I'appel et d'ordonner un nou-
veau procks, pour deux raisons: premibrement,
comme l'a soulign6 M. le Juge Hall, la directive
du savant juge de premibre instance A 1'6gard de
l'article 221(a) et (b) du Motor Vehicle Act,
R.S.N.S. 1967, c. 191, 6tait nettement erron6e
et n'6tait pas conforme A la d6cision de cette
Cour dans Dearing c. Hdbertl4 , relativement A
un article en tous points semblable. Deuxibme-
ment, comme l'a encore soulign6 M. le Juge Hall
dans ses motifs, i semble que le savant juge de
premiere instance ait mal instruit le jury quant
A une partie importante de la preuve.

L'intim6 a t6moign6 qu'il conduisait son auto-
mobile au centre de la voie menant vers le sud
A une vitesse de 20 h 25 milles A 1'heure et que
quand il a vu le mineur appelant sur sa luge, A
droite du chemin, ce dernier se trouvait h 25
pieds environ de la route; l'intim6 a aussi alligu6
qu'il, l'intim6, a alors obliqu6 A gauche et qu'il a
entendu le bruit sourd de la collision entre son
automobile et le mineur appelant. La d6position
d'un tiers d6montre l'impossibilit6 de cette version
des faits. Le mineur appelant descendait la pente
sur sa petite luge et il ne pouvait glisser A une
vitesse de 20 A 25 milles A I'heure, de sorte que
si 1'avant de la voiture de l'intim6 I'a heurt6,
c'est que la voiture de l'intim6 devait alors se
trouver A beaucoup plus que de 20 A 25 pieds
du lieu de I'accident lorsqu'il a apergu la deuxi6-
me fois le mineur appelant approcher de la route
sur sa luge. D'autre part, la tete du mineur appe-
lant avangait simplement de quelques pouces sur
la partie carrossable de la route et la voiture n'a
frapp6 que sa tate. Donc, si l'intim6 avait conduit
son automobile au centre de la voie nord-sud
d'une route large de vingt pieds, son automobile
n'aurait pas touch6 le mineur appelant dont la
tate d6passait de quelques pouces seulement le
banc de neige, et si l'intim6 avait obliqu6 L
gauche, comme il a jur6 l'avoir fait, l'automobile
serait alors pass6e plus loin encore de la t&te du
mineur appelant. Le savant juge de premisre
instance n'a pas relev6 cette lacune manifeste
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ther away from the infant appellant's head. The
learned trial judge failed to point out and discuss
with the jury this obvious defect in the respon-
dent's evidence. Under these circumstances, and
in view of the defects of the evidence, the latter
part of the learned trial judge's charge amounted
to such a serious misdirection upon the evidence
that a new trial is required.

I express no view upon the effect of the breach
of s. 62(1) of the Motor Vehicle Act, supra.

LASKIN J.-I agree with Hall and Spence JJ.
that the appeal should be allowed and a new
trial directed. This result follows from the rea-
sons they have given but without the need to
rely on s. 62(1) of the Motor Vehicle Act,
R.S.N.S. 1967, c. 191.

Appeal allowed and new trial ordered, with
costs, RITCHIE and PIGEON JJ. dissenting.

Solicitor for the plaintiff, appellant: Edmund
R. Saunders, Lunenburg.

Solicitors for the defendant, respondent:
McInnes, Cooper & Robertson, Halifax.

dans le t6moignage de l'intim6 et il n'en a pas
discut6 avec le jury. Dans ces circonstances et
vu les d6fauts de la preuve, la dernibre partie de
l'expos6 du savant juge de premidre instance
6quivalait A une directive erronde si grave sur la
preuve qu'un nouveau procks s'impose.

Je n'exprime aucune opinion sur 1'effet de la
violation de l'art. 62(1) du Motor Vehicle Act,
pricit6.

LE JUGE LASKIN-Je pense comme les Juges
Hall et Spence qu'il y a lieu d'accueillir l'appel
et d'ordonner un nouveau procks. Cette conclu-
sion d6coule des motifs qu'ils ont donnis mais
sans qu'il soit n6cessaire d'invoquer 1'art. 62(1)
du Motor Vehicle Act, R.S.N.S. 1967, c. 191.

Appel accueilli et nouveau procas ordonnd,
avec ddpens, les JUGES RITCHIE et PIGEON itant
dissidents.

Procureur du demandeur, appelant: Edmund
R. Saunders, Lunenburg.

Procureurs du ddfendeur, intimd: McInnes,
Cooper & Robertson, Halifax.
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Walter B. Judson and Marjorie E. Judson
Appellants;

and

The Governors of the University of Toronto
Respondent.

Edward Clair Dunn and Laura May Dunn
Appellants;

and

The Governors of the University of Toronto
Respondent.

1971: October 27, 28; 1971: December 20.

Present: Judson, Ritchie, Hall, Spence and Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL
FOR ONTARIO

Expropriation - Compensation - Interest - Plan
registered under old Act-New Act enacted before
arbitration hearing-Applicability of certain provi-
sions of new Act-The Expropriation Procedures
Act, 1962-63 (Ont.), c. 43, ss. 8(3), 14(1)-The Ex-
propriations Act, 1968-69 (Ont.), c. 36, ss. 13(2)(d),
15, 25(4), 34(1), 46(1).

The respondent expropriated the properties of the
appellants at Scarborough by registration of a plan
of expropriation on April 9, 1965. An arbitration
hearing before the Ontario Municipal Board did not
take place until March 1969 and, in the meantime,
the appellants were permitted to remain in posses-
sion. At the time the plan was registered the provi-
sions of The Expropriation Procedures Act, 1962-63
(Ont.), c. 43, governed expropriations in Ontario
and before the date of the hearing, The Expropria-
tions Act, 1968-69 (Ont.), c. 36, had been enacted.
Section 46(1) of the new Act made certain sections
of that Act applicable to the expropriations in
question.

Section 13(2) (d) of the new Act provides that
compensation payable to the owner shall be based
upon any special difficulties in relocation. The view
taken by the Board was that when this section is
read in conjunction with s. 15 it should be taken as
meaning that the owner is to be entitled to such
additional compensation as would be necessary to
enable him to obtain accommodation equivalent to
that which he has given up and that this compensa-
tion should be determined as of the date of the

Walter B. Judson et Marjorie E. Judson
Appelants;

et

The Governors of the University of Toronto
Intimde.

Edward Clair Dunn et Laura May Dunn
Appelants;

et

The Governors of the University of Toronto
Intimde.

1971: les 27 et 28 octobre; 1971: le 20 d~cembre.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence
et Pigeon.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Expropriation-Indemnite-Intir&t-Plan enregis-
gistri en vertu de l'ancienne Loi-Nouvelle Loi
adoptie avant l'audition par l'arbitre-Applicabilitd
de certaines dispositions de la nouvelle Loi-The
Expropriation Procedures Act, 1962-63 (Ont.), c. 43,
art. 8(3), 14(1)-The Expropriations Act, 1968-69
(Ont.), c. 36, art. 13(2)(d), 15, 25(4), 34(1), 46(1).

Par l'enregistrement d'un plan d'expropriation le
9 avril 1965, I'intimbe a expropri6 les propri6t6s des
appelants A Scarborough. L'audition par la Commis-
sion (Ontario Municipal Board) n'eut lieu qu'en
mars 1969, et, entre-temps, les appelants purent res-
ter en possession des biens-fonds. A l'6poque de
l'enregistrement du plan, les dispositions de la loi
The Expropriation Procedures Act, 1962-63 (Ont.),
c. 43, r6gissaient les expropriations dans la province
de l'Ontario et, avant la date de l'audition par l'ar-
bitre, I'Expropriations Act, 1968-69 (Ont.), c. 36,
avait 6t6 adopt6. En vertu de l'art. 46(1) de la nou-
velle Loi, certains articles de cette Loi s'appliquent
aux expropriations dont il est question ici.

L'article 13(2) (d) de la nouvelle Loi prdvoit que
l'indemnit6 payable au propri6taire est bas6e sur
toutes difficult6s particulibres de r6installation. La
Commission a estim6 que lorsqu'on lit cet article en
se r6f6rant A 'art. 15, il faut comprendre que le
propri6taire doit avoir droit A telle indemnit6 suppl6-
mentaire qui serait necessaire pour lui permettre de
se procurer un logement 6quivalant 6 celui qu'il a
a c6d6 et que cette indemnit6 doit Stre fix6e au
montant applicable h la date de l'audience. La Cour
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hearing. The Court of Appeal was unanimously of
opinion that the "additional amount of compensa-
tion" contemplated by s. 15 was to be determined as
of the date of registration of the plan and that there
was no justification for making an additional award
based on the estimated increase in the value of com-
parable property between that date and the date of
hearing.

A second question was raised by reason of the
fact that the Board allowed interest on the sum
awarded in respect of each property, apart from the
amounts for additional compensation under s. 15,
moving, legal and survey costs, at the rate of 6 per
cent per annum from the date of registration of the
plan and at the same rate in respect of the balance
of the award as from the date of the Boards' deci-
sion. The majority of the Court of Appeal set aside
these interest awards and in so doing purported to
apply the provisions of s. 34(1) of the new Act.

Held (Judson J. dissenting in part): The appeal
should be allowed in part.

Per Ritchie, Hall, Spence and Pigeon JJ.: It was
accepted that the effect of s. 13(2)(d) and s. 15 of
the new Act is to provide for such additional com-
pensation as is necessary to enable the owner to
relocate in premises equivalent to the accommoda-
tion which has been expropriated, but that compen-
sation was to be determined "as of the date of the
registration of the plan", which was the date of
determining compensation as provided under s. 12
of the old Act. There was no evidence to support
a grant of additional compensation as of such date.
Accordingly, the Court of Appeal was correct in
holding that the allowances made by the Board for
additional compensation under s. 15 should be
deleted.

However, the majority of the Court of Appeal
erred in regard to the disallowance of interest. Sec-
tion 34(1) of the new Act provides: "Subject to
subsection 4 of section 25, the owner . . . is entitled
to be paid interest . . . at the rate of 6 per cent a
year calculated from the date the owner ceases to
reside on . . . the lands." In making s. 34(1) ap-
plicable to the present circumstances by the terms
of s. 46(1), the Legislature adopted s. 25(4) in so
far as the provisions of that section relate to the
time for which interest is to be calculated, which is
the same as that of s. 8(3) of the old Act. The
purpose and effect of both the latter section and

d'appel, A l'unanimit6, s'est dite d'avis que le amon-
tant supplimentaire d'indemnit6D vis6 par Part. 15
devait 8tre fix6 au montant applicable A la date
d'enregistrement du plan et que rien ne justifiait
l'adjudication d'une indemnit6 suppl6mentaire fond6e
sur la hausse estimative de la valeur de propri6t6s
semblables entre cette date-lh et la date de l'au-
dience.

Une seconde question qui se soulive d6coule du
fait que la Commission a allou6 un int6rt sur la
somme payable a l'6gard de chaque propri6t6, en
plus de l'indemnit6 suppl6mentaire en vertu de l'art.
15, des frais de d6minagement, des frais juridiques
et d'arpentage, au taux de six pour cent I'an, comp-
ter de la date de l'enregistrement du plan, et un
int6rt au m8me taux sur le solde de l'indemnit6
adjug6e, A compter de la date de la d6cision de la
Commission. Le jugement majoritaire de la Cour
d'appel a rejet6 ces allocations d'intrits et en ce
faisant, a appliqu6 les dispositions de l'art. 34(1) de
la nouvelle Loi.

Arrit: L'appel doit 8tre accueilli en partie, le Juge
Judson 6tant dissident en partie.

Les Juges Ritchie, Hall, Spence et Pigeon: On
doit convenir que l'art. 13(2) (d) et P'art. 15 de la
nouvelle Loi ont pour effet de pr6voir le paiement
de l'indemnit6 suppl6mentaire qui est n6cessaire pour
permettre au propridtaire de se r6installer dans des
lieux 6quivalant au moins h ceux qui ont 6t6 expro-
pri6s, mais l'indemnit6 doit Stre fix6e cau montant
applicable i la date de l'enregistrement du plans, qui
est la date de fixation de l'indemnit6 prevue par
l'art. 12 de l'ancienne Loi. Il n'existe aucune preuve
de nature . 6tayer l'octroi d'une indemnit6 suppl&
mentaire fixde suivant le calcul applicable a cette
date. Par cons6quent, la Cour d'appel a eu raison
de d6cider que les allocations consenties par la Com-
mission h titre d'indemnit6 suppl6mentaire, en vertu
de l'art. 15, doivent 8tre annuldes.

Cependant, la majorit6 de la Cour d'appel a err6
en refusant d'accorder un int~rit. L'article 34(1) de
la nouvelle Loi pr6voit que: cSous r6serve du par.
4 de I'art. 25, le propri6taire . . . a droit A ce qu'un
int6rat lui soit pay6 . . . au taux de six pour cent par
an calcul6 & compter du jour oti le propri6taire cesse
d'habiter les lieux>. En rendant l'art. 34(1) appli-
cable, par l'effet des dispositions de Fart. 46(1), aux
circonstances de l'espice, la l6gislature n'a fait rien
de plus que de reprendre l'art. 25(4) dans la mesure
ohi les dispositions dudit article portent sur le temps
a partir duquel l'intir8t doit 6tre calcul6, temps qui
est le meme que celui qui est privu h l'art. 8(3) de
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s. 25(4) of the new Act was to penalize an expro-
priating authority who has not served the offer of
compensation within the required time (as was the
case here) and the penalty enacted by both sections
is payment of interest calculated from the date of
registration of the plan.

The rate of interest should be fixed in accordance
with the law as it existed when the expropriation
was made. Therefore, the rate should be 5 per cent
as provided under s. 14(1) of the old Act and not
6 per cent as provided under s. 34(1) of the new
Act. The amounts of compensation for the cost of
moving and the legal and survey costs should bear
interest at 6 per cent from the date of the award.

Per Judson J., dissenting in part: On both issues
involved-the disallowance of additional compensa-
tion and the disallowance of interest-the majority
reasons delivered in the Court of Appeal were cor-
rect and, accordingly, the appeal should be dis-
missed.

APPEAL from a judgment of the Court of
Appeal for Ontario', varying an order of the On-
tario Municipal Board, whereby compensation
was awarded to the appellants in respect of prop-
erties expropriated for purposes of the University
of Toronto. Appeal allowed in part, Judson J.
dissenting in part.

James A. Taylor, Q.C., and James Wallace, for
the appellants.

Pierre Genest, Q.C., and William G. Scott, for
the respondent.

JUDSON J. (dissenting in part)-I agree with
and would adopt the majority reasons delivered
in the Court of Appeal on both the issues in-
volved in this appeal-the disallowance of addi-
tional compensation and the disallowance of
interest.

I would dismiss the appeal.

The judgment of Ritchie, Hall, Spence and

Pigeon JJ. was delivered by

RITCHIE J.-This is an appeal from a judg-
ment of the Court of Appeal of Ontario (Laskin

'[1970] 2 O.R. 371, 11 D.L.R. (3d) 22.

I'ancienne Loi. Le but et l'effet, tant de cet article
que de l'art. 25(4) de la nouvelle Loi sont d'infliger
une p6nalit6 h l'autorit6 expropriante qui n'a pas si-
gnifib une offre dans le d6lai prescrit (comme en
I'espice) et la p6nalit6 inflig6e par les deux articles
est le paiement d'un intir8t calcul6 A compter de la
date de l'enregistrement du plan.

Le taux d'intrst devrait 6tre conforme A la Loi
en vigueur au moment de l'expropriation. Par con-
sequent, le taux doit 8tre de cinq pour cent tel que
prdvu A l'art. 14(1) de l'ancienne Loi et non pas de
six pour cent tel que pr6vu h I'art. 34(1) de la nou-
velle Loi. Les montants qui ont 6t6 adjug6s h titre
d'indemnit6 pour les frais de d6minagement et les
frais juridiques et d'arpentage porteront int6r& au
taux de six pour cent A partir de la date de la
sentence.

Le Juge Judson, dissident en partie: Les motifs
rendus par la majorit6 de la Cour d'appel relative-
ment aux deux questions soulev6es, soit le rejet
d'une indemnit6 suppl6mentaire et le refus d'accor-
der un int6r8t, sont corrects. Il s'ensuit que l'appel
doit etre rejet6.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', modifiant une sentence de l'Ontario
Municipal Board qui avait accord6 une indemnit6
aux appelants A l'6gard des propri~t6s dont on les
avait expropri6s pour les fins de l'Universit6 de
Toronto. Appel accueilli en partie, le Juge Judson
6tant dissident en partie.

James A. Taylor, c.r., et James Wallace, pour
les appelants.

Pierre Genest, c.r., et William G. Scott, pour
I'intim6e.

LE JUGE JUDSON (dissident en partie)-Je suis
d'accord avec les motifs rendus par la majorit6
de la Cour d'appel relativement aux deux ques-
tions soulevies dans cet appel, soit le rejet d'une
indemnit6 suppl6mentaire et le refus d'accorder un
intrat, et les fais miens.

Je suis d'avis de rejeter l'appel.

Le jugement des Juges Ritchie, Hall, Spence et
Pigeon a 6t6 rendu par

LE JUGE RITCHIE-II s'agit d'un appel d'un
arrt de la Cour d'appel de l'Ontario (M. le Juge

' [1970] 2 O.R. 371, 11 D.L.R. (3d) 22.
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J.A., as he then was, dissenting in part), which
varied an order of the Ontario Municipal Board
(hereinafter referred to as the "Board"), made
on May 29, 1969, whereby compensation was
awarded to the appellants in respect of their
properties at Scarborough which were expro-
priated for the purposes of the University of
Toronto. The Judson property consisted of a
three-acre rectangular lot, whereas the Dunn
property, which was also rectangular in shape,
contained approximately two acres. There were
dwellings on both properties and on the Judson
land there was also a barn.

At the request of counsel these applications
were heard jointly by the Board whose award
may be summarized as follows:

Mr. & Mrs.
Judson

Laskin, alors juge d'appel, 6tant dissident en
partie), laquelle a modifi6 une sentence de 1'On-
tario Municipal Board (ci-aprbs nomm6e la <Com-
mission>) du 29 mai 1969 accordant une indem-
nit6 aux appelants h l'6gard des propri6tis dont
on les avait expropries, a Scarborough, pour les
fins de l'Universit6 de Toronto. La propri6t6
Judson consistait en un lot rectangulaire de trois
acres, tandis que la propri6t6 Dunn, 6galement de
forme rectangulaire, contenait environ deux acres.
Il y avait une maison sur les deux propriitbs, et
aussi une grange sur le terrain Judson.

A la requite des avocats des parties, les deux
demandes furent entendues conjointement par la
Commission, dont la sentence peut se r6sumer
comme suit:

Mr. & Mrs.
Dunn

M. & Mm

Judson
M. & M.

Dunn

Market value, house and
lo t ..................................

Market value, surplus
la n d s ............................

Special value to owner ....

5 per cent of market value
of residential portion ..

Improvements not reflect-
ed in market value ......

Additional compensation,
Section 15 ....................

M oving costs ..................
Legal and survey costs

and other non-recover-
able expenditures ........

Valeur marchande, mai-
19,500.00 $19,000.00 son et lot ....................

Valeur marchande, reste
20,100.00 12,500.00 du terrain ....................

Valeur particulibre pour
1,000.00 le propri6taire ............

5 pour cent de la valeur
marchande de la partie

975.00 950.00 r6sidentielle ................
Ameliorations dont la va-

leur marchande ne tient
1,000.00 pas compte ..................

$42,575.00 $32,450.00
Indemnit6 suppl6mentaire,

9,200.00 9,000.00 article 15 ....................
500.00 300.00 Frais de d6minagement ..

Frais juridiques et d'ar-
pentage, et autres frais

475.00 450.00 non recouvrables ........

$52,750.00 $42,200.00

$19,500.00 $19,000.00

20,100.00 12,500.00

1,000.00

975.00 950.00

1,000.00

$42,575.00 $32,450.00

9,200.00 9,000.00
500.00 300.00

475.00 450.00

$52,750.00 $42,200.00

The plan of expropriation was registered on
April 9, 1965, but the hearing before the Board
did not take place until March 1969. In the
meantime, both the Dunns and the Judsons were
permitted to remain in possession paying neither
rent nor taxes and using and enjoying their prop-

Le plan d'expropriation a 6t6 enregistr6 le
9 avril 1965, mais 1'audience devant la Commis-
sion n'eut lieu qu'en mars 1969. Entre-temps, les
Dunn aussi bien que les Judson purent rester en
possession des biens-fonds, ne payant ni loyer ni
taxes, utilisant leurs propri6tis et en jouissant
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erty as fully and to the same extent as it had
been used and enjoyed by them before expro-
priation.

The questions to be determined in this appeal
arise out of the fact that when the plan was
registered in April 1965, the provisions of The
Expropriation Procedures Act, 1962-63 (Ont.),
c. 43, governed expropriations in the Province of
Ontario and that before the date of the arbitra-
tion hearing, The Expropriations Act, 1968-69
(Ont.), c. 36, had been enacted. Like Mr. Justice
Schroeder, whose reasons for judgment were
adopted by the majority of the Court of Appeal,
I think it convenient to refer to the former statute
as "the old Act" and to the latter as "the new
Act".

I think it desirable at the outset to consider
the provisions of s. 46(1) of the new Act which
read as follows:

46. (1) This Act applies in respect of expropria-
tions for which a plan has not been registered under
section 4 of The Expropriation Procedures Act,
1962-63 before this Act comes into force, and an
expropriation for which a plan has been registered
under section 4 of the said Act before this Act comes
into force shall be continued in accordance with The
Expropriation Procedures Act, 1962-63, except that
where the compensation has not been agreed upon
between the parties and no evidence has been heard
by a tribunal under The Expropriation Procedures
Act, 1962-63, other than the board of negotiation,
sections 13 to 21, 23, 24, 29, 33, 34, 35 and 42
apply thereto.

In my view, the effect of this section in the
circumstances here disclosed is that the expro-
priations are governed by the old Act save in so
far as those sections may be inconsistent with
the sections of the new Act enumerated at the
end of s. 46(1). This means that sections 13 to
21, 23, 24, 29, 33, 34, 35 and 42 of the new
Act apply to the expropriations here in question,
but that in all other respects those expropriations
are controlled by the provisions of the old Act.

The values fixed by the Board of $42,575 for
the Judson property and $32,450 for the Dunn
property, as at the date of expropriation were

aussi pleinement et dans la mme mesure qu'ils
le faisaient avant 1'expropriation.

Les questions A rdgler en cet appel d6coulent
du fait qu'd l'6poque de l'enregistrement du plan
en avril 1965, les dispositions de la Loi The Ex-
propriation Procedures Act, 1962-63 (Ont.),
c. 43, rigissaient les expropriations dans la pro-
vince de I'Ontario et qu'avant la date de 1'audition
par I'arbitre, 1'Expropriations Act, 1968-69
(Ont.), c. 36, avait 6t6 adopt6. A l'instar de M.
le Juge Schroeder, dont la majorit6 de la Cour
d'appel a adopt6 les motifs, je crois opportun
d'appeler la premibre de ces deux lois el'ancienne
Lois, et la seconde, <da nouvelle Loi>.

Je crois qu'il convient d'6tudier, en premier
lieu, les dispositions de l'art. 46(1) de la nouvelle
Loi qui se lit comme suit:

[TRADUCTION] 46. (1) La pr6sente loi s'applique A
l'6gard des expropriations pour lesquelles un plan
n'a pas 6t6 enregistr6 sous le r6gime de l'article 4
de la loi The Expropriation Procedures Act, 1962-
63 avant I'entr6e en vigueur de la pr6sente loi, et
une expropriation pour laquelle un plan a 6t6 enre-
gistr6 sous le r6gime de l'article 4 de ladite loi avant
I'entr6e en vigueur de la pr6sente loi doit se pour-
suivre conform6ment h la loi The Expropriation
Procedures Act, 1962-63, sauf que, si les parties ne
se sont pas entendues sur l'indemnit6 et si aucune
preuve n'a 6t6 produite devant un tribunal, autre
que le tribunal de n6gociation, sous le r6gime de la
loi The Expropriation Procedures Act, 1962-63, les
articles 13 h 21, 23, 24, 29, 33, 34, 35 et 42 y sont
applicables.

A mon sens, la port6e de cet article dans les
circonstances r6v6l6es ici est que les expropriations
sont r6gies par l'ancienne Loi, sauf dans la me-
sure oa ses articles sont incompatibles avec les
articles de la nouvelle Loi 6num6rds A la fin de
1'art. 46(1). Il s'ensuit que les articles 13 A 21,
23, 24, 29, 33, 34, 35 et 42 de la nouvelle Loi
s'appliquent aux expropriations dont il est ques-
tion ici, mais qu'd tous autres 6gards, ces expro-
priations sont r6gies par les dispositions de l'an-
cienne Loi.

Les valeurs de $42,575 pour la propri6t6
Judson et $32,450 pour la propri6t6 Dunn, fix6es
par la Commission aux montants applicables h
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not questioned in the Court of Appeal or in this
Court, but the Board awarded additional com-
pensation in the form of an allowance which was
designed to reflect the increase in property values
between the date of the registration of the plan
and the date of the hearing. This additional award
was based on the assumption that the value of
comparable property in Scarborough had in-
creased at the rate of 1 per cent per month so
that the increase of 47 per cent of the market
value of the houses and lots formed the basis for
determining the amount of additional compensa-
tion.

In making allowance for this increased valua-
tion factor, the Board relied upon the interpreta-
tion which it placed on s. 15 of the new Act
which reads as follows:

15. Upon application therefor, the Board shall,
by order, after fixing the market value of lands used
for residential purposes of the owner under subsec-
tion 1 of section 14, award such additional amount
of compensation as, in the opinion of the Board, is
necessary to enable the owner to relocate his resi-
dence in accommodation that is at least equivalent
to the accommodation expropriated.

(The italics are my own.)

Section 13(2) (d) of the new Act provides
that:

13. (2) Where the land of an owner is expro-
priated, the compensation payable to the owner
shall be based upon,

(d) any special difficulties in relocation,...

and the view taken by the Board was that when
this section is read in conjunction with s. 15 it
should be taken as meaning that the owner is
to be entitled to such additional compensation as
would be necessary to enable him to obtain ac-
commodation equivalent to that which he has
given up and that this compensation should be
determined as of the date of the hearing.

The Court of Appeal was unanimously of
opinion that the "additional amount of compen-
sation" contemplated by s. 15 was to be deter-
mined as of the date of the registration of the

la date de 1'expropriation, n'ont pas 6 contest6es
devant la Cour d'appel ni en cette Cour, mais la
Commission a adjug6 une indemnit6 suppl6men-
taire sous forme d'allocation destin6e A tenir
compte de la hausse de valeur des propri6t6s entre
la date de l'enregistrement du plan et celle de
l'audience. Cette indemnit6 suppl6mentaire est
due au fait que l'on avait estim6 que la valeur de
propri6tis semblables dans Scarborough avait
augment6 de 1 pour cent par mois, de sorte que
l'augmentation de 47 pour cent intervenue dans
la valeur marchande des maisons et des lots a
servi de base h la fixation du montant de l'indem-
nit6 suppl6mentaire.

En tenant compte de ce facteur de hausse de
valeur, la Commission s'est fond6e sur l'interpr6-
tation qu'elle donne h l'art. 15 de la nouvelle Loi,
qui se lit comme suit:

[TRADUCTION] 15. Sur demande h cet effet, la Com-
mission doit, par ordonnance, apr~s avoir fix6, sous
le r6gime du paragraphe 1 de l'article 14, la valeur
marchande des terrains dont le propri6taire se ser-
vait A des fins r6sidentielles, adjuger tel montant
suppldmentaire d'indemnitg qui, de l'avis de la Com-
mission, est n6cessaire pour permettre au proprie-
taire de se r6installer dans un logement 6quivalant
au moins au logement expropri6.
(Les italiques sont de moi.)

L'article 13(2) (d) de la nouvelle Loi pr6voit
que:

[TRADUCTION] 13. (2) Lorsque le terrain d'un pro-
pri6taire est expropri6, 1'indemnit6 payable au pro-
pridtaire est basde sur ...

(d) toutes difficult6s particulibres de r6installa-
tion,...

et la Commission a estim6 que lorsqu'on lit cet
article en se r6f6rant A l'art. 15, il faut comprendre
que le propri6taire doit avoir droit A telle indem-
nit6 suppl6mentaire qui serait n6cessaire pour lui
permettre de se procurer un logement 6quivalant
h celui qu'il a c6d6 et que cette indemnit6 doit
6tre fix6e au montant applicable A la date de
l'audience.

La Cour d'appel, a l'unanimit6, s'est dite d'avis
que le amontant suppl6mentaire d'indemnit6> vis6
par l'art. 15 devait etre fix6 au montant appli-
cable A la date d'enregistrement du plan et que
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plan and that there was no justification for
making an additional award based on the esti-
mated increase in the value of comparable prop-
erty between that date and the date of the
hearing.

In the course of his reasons for judgment de-
livered on behalf of the Court of Appeal and
reported in 11 D.L.R. (3d) 22, Mr. Justice
Schroeder pointed out at p. 26:

It is well settled that unless the statute empowering
the compulsory taking of lands makes specific pro-
vision for such a date, the property is to be valued
as of the time of the taking ...

The provisions of the new Act relative to the
determination of the date of fixing compensation
(s. 10) are not made applicable to the present
proceedings by s. 46 and it therefore appears to
me that the governing legislation must be found
in the old Act which provides, by s. 12, that, in
circumstances such as the present, "the compen-
sation ... shall be determined as of the date of
the registration of the plan . . .".

I accept the fact that the effect of s. 13 (2) (d)
and s. 15 of the new Act is to provide for such
additional compensation as is necessary to enable
the owner to relocate in premises equivalent to
the accommodation which has been expropriated,
but in my view that compensation is to be deter-
mined "as of the date of the registration of the
plan" and, as Mr. Justice Schroeder has said at
p. 27:

There is no evidence whatever to support an appli-
cation for or a grant of additional compensation as
of April 9, 1965, in accordance with the provisions
of s. 13(2) (d) and s. 15 of the new Act.

I would agree with the Court of Appeal for
this reason alone that the allowances made by
the Board for additional compensation under s.
15 of the new Act should be deleted, but I also
agree with the other reasons given by Mr. Justice
Schroeder for setting aside this part of the Board's

rien ne justifiait l'adjudication d'une indemnit6
suppl6mentaire fond6e sur la hausse estimative de
la valeur de propridt6s semblables entre cette
date-14 et la date de 1'audience.

Dans ses motifs de jugement rendus au nom de
la Cour d'appel et reproduits A 11 D.L.R. (3d)
22, M. le Juge Schroeder signale (A la p. 26):

[TRADUCTION] 11 est bien 6tabli que, sauf si la loi
autorisant l'expropriation de biens-fonds contient des
dispositions sp6cifiques en ce qui concerne une telle
date, la propri6t6 doit Stre 6valube au montant ap-
plicable A la date de la prise de possession.

Les dispositions de la nouvelle Loi qui ont trait
A la date de fixation de l'indemnit6 (art. 10) ne
sont pas d6clardes applicables A la pr6sente ins-
tance par l'art. 46 et il me parait par cons6quent
que les dispositions 16gislatives d6terminantes se
trouvent dans l'ancienne Loi qui prdvoit, A l'art.
12, que, dans des circonstances semblables A celles
que nous avons ici, l'aindemnit6. . . est fix6e au
montant applicable A la date de l'enregistrement
du plan ... >,

Je conviens que 1'art. 13(2)(d) et I'art. 15 de
la nouvelle Loi ont pour effet de prdvoir le paie-
ment de l'indemnit6 suppl6mentaire qui est n6ces-
saire pour permettre au propri6taire de se r6ins-
taller dans des lieux 6quivalant au moins A ceux
qui ont t6 expropri6s mais, A mon avis, l'indem-
nit6 doit 6tre fix6e <<au montant applicable A la
date de l'enregistrement du plan> et, comme l'a
dit M. le Juge Schroeder (A la p. 27):

[nTADUCTION] Il n'existe absolument aucune preuve
de nature h 6tayer la demande d'indemnit6 suppl6-
mentaire fix6e suivant le calcul applicable au 9 avril
1965, ou l'octroi de telle indemnit6, conform6ment
aux dispositions de l'art. 13(2) (d) et de I'art. 15 de
la nouvelle Loi.

Ne serait-ce que pour cette seule raison, je
conviens avec la Cour d'appel que les allocations
consenties par la Commission A titre d'indemnit6
suppl6mentaire, en vertu de l'art. 15 de la nou-
velle Loi, doivent 6tre annul6es, et je souscris
6galement aux autres raisons donn6es par M. le
Juge Schroeder pour infirmer cette partie de la
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decision, and I would adopt the following pas-
sage from his reasons for judgment at pp. 27 and
28 of the report:

The matter may be stated in another way. Save as
otherwise expressly provided, all the elements of
compensation are determinable at one time, and in
the present case as of the date of registration of the
plan. Accordingly, any rise in market values as of
the date of the hearing is not a relevant factor in
determining the compensation payable to the owners.
There is no occasion for an elaboration of the mean-
ing of the words "any special difficulties in reloca-
tion" appearing in s. 13(2)(d) of the new Act, but
it may be stated that these words do not compre-
hend a rise in market values after the date of which
compensation is to be fixed. There is no evidence to
support an additional allowance on any other ground,
hence whether s. 13(2) (d) is read distributively or
conjunctively, the result must be adverse to the
claimants' contention.

The second question raised by this appeal
arises out of the fact that the Board awarded
interest on the sums of $42,575 and $32,450 at
the rate of 6 per cent per annum from the date
of the registration of the plan and at the same
rate in respect of the balance of the award as
from the date of the Board's decision.

In setting aside these awards of interest, the
majority of the Court of Appeal purported to
apply the provisions of s. 34(1) of the new Act
which read as follows:

34. (1) Subject to subsection 4 of section 25, the
owner of lands expropriated is entitled to be paid
interest on the portion of the market value of his
interest in the land and on the portion of any allow-
ance for injurious affection to which he is entitled,
outstanding from time to time, at the rate of 6 per
cent a year calculated from the date the owner
ceases to reside on or make productive use of the
lands.

In reliance on his interpretation of this section,
Mr. Justice Schroeder concluded at p. 28 that:

It is made abundantly plain that an owner who
continues to reside on or make productive use of the
lands expropriated is not entitled to an allowance of

d6cision de la Commission, faisant mien le pas-
sage suivant de ses motifs (aux pages 27 et 28
du recueil):

[TRADUCTION] On peut 6noncer le problbme d'une
autre manibre. Sauf dispositions expresses prdvoyant
le contraire, tous les 616ments de l'indemnit6 sont
d6terminables A un moment pr~cis, et, dans la pr6-
sente instance, ils le sont A la date de l'enregistrement
du plan. Par cons6quent, une hausse de valeurs mar-
chandes, 6tablie suivant le calcul applicable h la date
de l'audience, ne constitue pas un facteur dont il faut
tenir compte dans la d6termination de l'indemnit6
payable aux propri6taires. Il n'y a pas lieu de s'6ten-
dre sur la signification des mots stoutes difficult6s
particulibres de r6installation* qui figurent A l'art.
13(2)(d) de la nouvelle Loi, mais on peut dire que
ces mots ne comprennent pas une hausse de valeurs
marchandes postbrieure a la date A laquelle doit s'ap-
pliquer la fixation de l'indemnit6. Il n'existe aucune
preuve autorisant l'octroi d'une indemnit6 suppl6-
mentaire pour quelque autre motif; donc, que l'on
interprdte l'art. 13(2) (d) de fagon distributive ou
conjonctive, le r6sultat doit 6tre contraire aux pr6-
tentions des r6clamants.

La seconde question que soulve le pr6sent
appel d6coule du fait que la Commission a allou6
un int6r~t sur les sommes de $42,575 et $32,450,
au taux de 6 pour cent l'an, compter de la date
de l'enregistrement du plan, et un intdr8t au mEme
taux sur le solde de l'indemnit6 adjug6e, A compter
de la date de la d6cision de la Commission.

En rejetant ces allocations d'intir8ts, la majorit6
de la Cour d'appel a d6clar6 appliquer les dispo-
sitions de l'art. 34(1) de la nouvelle Loi dont
voici le texte:

[TRADUCTION] 34. (1) Sous r6serve du paragraphe
4 de l'article 25, le propri6taire de terrains expro-
pri6s a droit h ce qu'un intdr8t lui soit pay6 sur la
partie de la valeur marchande de son droit rdel im-
mobilier, et la partie de toute allocation h laquelle
il a droit du fait que son terrain est d6favorablement
atteint, qui restent dues de temps A autre, au taux
de 6 pour cent par an calcul6 A compter du jour oit
le propri6taire cesse d'habiter les lieux ou d'en faire
une utilisation productive.

Se fondant sur son interpr6tation de cet article,
M. le Juge Schroeder a conclu (h la p. 28) que:

[TRADUCTION] Il est on ne peut plus clair dans la
loi qu'un propri6taire qui continue d'habiter les
lieux exproprids ou d'en faire une utilisation produc-
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interest on compensation during the period in which
he resides upon or makes productive use of the
land, but only from the time that he ceases to enjoy
such use. Here both respondents were still in pos-
session and enjoyment of the lands at the date of
the hearing. It is manifest, therefore, that they can
only be allowed interest from the date that they give
up possession of the property down to the date of
payment of the compensation awarded.

With the greatest respect, it appears to me that
in applying s. 34(1) to the present circumstances,
Mr. Justice Schroeder failed to give full effect to
the opening words of that section which make
those provisions subject to those of subs. 4 of
s. 25 of the new Act which reads as follows:

25. (4) If any registered owner is not served
with the offer required to be served on him under
subsection 1 within the time limited by subsection 1
or by an order of a judge under subsection 3 or by
agreement, the failure does not invalidate the expro-
priation but interest upon the unpaid portion of
any compensation payable to such registered owner
shall be calculated from the date of registration of
the plan.

In making s. 34(1) applicable to the present
circumstances by the terms of s. 46(1), the Leg-
islature, in my view did no more than adopt
s. 25(4) in so far as the provisions of that sec-
tion relate to the time from which interest is
to be calculated which is the same as that pro-
vided by s. 8(3) of the old Act, but I do not
think that the provisions of s. 25(1), whereby
the time limited for service of the offer is fixed
at three months, or those of s. 25(3) which
relate to the extension of that time, were intended
to be incorporated in s. 34(1) as it is made to
apply to these circumstances by s. 46(1).

By s. 8(1) of the old Act, which was in force
at the time of the present expropriations, the time
limited for the service of the offer was within six
months after the date of the registration of the
plan and I would not impute to the Legislature an
intention to impose an interest penalty under
s. 25 (4) of the new Act for failure to serve the
notice within three months (under s. 25(1)) in

tive n'a pas droit a l'allocation d'un int6rit sur l'in-
demnit6 durant la p6riode ohi il habite les lieux ou
en fait une utilisation productive, mais qu'il y a
droit uniquement a partir de l'instant o6 il cesse de
b6n6ficier d'une telle utilisation. En I'esp~ce, chacun
des r6sidents avait encore la possession et la jouis-
sance des lieux le jour de l'audience. Manifestement,
il ne peut donc leur &re allou6 de l'intir8t qu'd partir
du jour oit ils chdent la possession de la propridt6
et jusqu'au jour du paiement de l'indemnit6 adjug6e.

Bien respectueusement, il me parait qu'en ap-
pliquant 'art. 34(1) aux circonstances actuelles,
M. le Juge Schroeder a omis de donner toute leur
port6e aux premiers mots de l'article, qui subor-
donnent les dispositions de cet article A celles du
par. 4 de l'art. 25 de la nouvelle Loi, qui se lit
comme suit:

[TRADUCTION] 25. (4) Si un propridtaire enregistr6
ne regoit pas signification de l'offre qui doit lui 8tre
signifie, conform6ment au paragraphe 1, dans le
d6lai fix6 par le paragraphe 1 ou l'ordonnance d'un
juge sous le r6gime du paragraphe 3, ou par conven-
tion, l'omission n'invalide pas l'expropriation mais
l'int6rit sur la partie non payee de toute indemnit6
payable a ce propri6taire enregistr6 doit Stre calcul6
A compter de la date de l'enregistrement du plan.

En rendant 1'art. 34(1) applicable, par 1'effet
des dispositions de l'art. 46(1), aux circonstances
de l'esp~ce, le Parlement, h mon avis, n'a fait rien
de plus que reprendre l'art. 25(4) dans la mesure
oii les dispositions dudit article portent sur le
temps A partir duquel l'int6r~t doit 8tre calculI6,
temps qui est le m8me que celui qui est pr6vu &
l'art. 8(3) de 'ancienne Loi; mais je ne crois pas
que les dispositions de I'art. 25(1), qui fixent A
trois mois le d6lai prescrit pour la signification
de l'offre, ni celles de 1'art. 25(3) qui ont trait
A la prolongation de ce d6lai, 6taient destin6s h
6tre comprises dans l'art. 34(1) tel qu'il est rendu
applicable aux circonstances de 1'espce par l'effet
de 1'art. 46(1).

Selon l'art. 8(1) de l'ancienne Loi, qui 6tait
en vigueur & I'6poque des expropriations en cause,
le d6lai pr6vu pour la signification de l'offre 6tait
de six mois i compter de la date d'enregistrement
du plan et je ne pense pas que le 16gislateur ait
voulu imposer des int6rats de p6nalit6 en vertu
de l'art. 25(4) de la nouvelle Loi, pour d6faut de
signifier l'offre dans un dblai de trois mois (con-
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the case of an expropriation which was effected
at a time when the period limited for service was
fixed at six months. No issue arises in this regard
in the present case because the offer was not
served until seven months after the expropriation,
but the circumstances which I have indicated
serve to illustrate the fact that the penalty section
applicable in the present case is s. 8 of the old
Act, and specifically 8(3) which reads:

8. (3) If the offer required to be served under
subsection 1 is not served within the time limited by
subsection 1 or by an order of a judge under sub-
section 2, interest upon any compensation payable
to the registered owner shall be calculated from the
date of registration of the plan.

The purpose and effect both of this section and
of s. 25(4) of the new Act is in my opinion to
penalize an expropriating authority who has not
served the offer within the required time and the
penalty exacted by both sections is payment of
interest calculated from the date of the registra-
tion of the plan. Unlike Mr. Justice Schroeder,
I do not think that the use of the word "cal-
culated" rather than the word "paid" in the last
line of these sections alters the penal character
of the interest provision and I agree with Mr.
Justice Laskin when he says, in the course of his
dissenting opinion at p. 34:

.'. . whether resort be had, because of the facts, to
s. 8(3) of the old Act or s. 25(4) of the new, in
either case the same impact is made on s. 34; its
generality must yield to the particular provision so
far as concerns the date from which interest is cal-
culated.

I would also adopt the views expressed by Mr.
Justice Laskin at pp. 33 and 34 where he says:

It is thus evident that an expropriated owner is
entitled to interest on the relevant amount of
compensation only from the time he surrenders pos-
session, if a timely offer of compensation is made;
and if a timely offer is not made, whether or not
possession is surrendered, the statute itself fixes the
date from which interest must be paid. Since it is
left to the expropriating authority both to make the
offer of compensation and to seek possession, its
delay in either or both respects cannot reasonably
be treated as irrelevant merely because it gives an
advantage to the expropriated owner which would

form6ment A l'art. 25(1)), dans le cas d'une ex-
propriation qui a eu lieu lorsque le d61ai de signi-
fication 6tait de six mois. Aucune question ne se
pose A cet 6gard dans la pr6sente affaire, car
l'offre n'a 6t6 signifibe que sept mois apris l'expro-
priation, mais les circonstances dont j'ai fait men-
tion montrent bien que la disposition p6nale qui
s'applique en l'espice est 1'article 8 de l'ancienne
Loi, et en particulier le par. (3) de 1'art. 8 qui
se lit comme suit:

[TRADUCTION] 8. . . . (3) Si l'offre qui doit 8tre
signifi6e conform6ment au paragraphe 1 n'est pas
signifi6e dans le d6lai fix6 par le paragraphe 1 ou
l'ordonnance d'un juge sous le r6gime du paragraphe
2, l'int6rt sur toute indemnit6 payable au propri6-
taire enregistr6 doit 8tre calcul6 h compter de la date
de l'enregistrement du plan.

Le but et l'effet, tant de cet article que de l'art.
25(4) de la nouvelle Loi sont, a mon avis, d'in-
fliger une p6nalit6 h I'autorit6 expropriante qui n'a
pas signifi6 une offre dans le d6lai prescrit et la
p6nalit6 inflig6e par les deux articles est le paie-
ment d'un intirit calcul6 & compter de la date de
1'enregistrement du plan. A la diff6rence de M.
le Juge Schroeder, je ne crois pas que l'utilisation
du mot ecalcul6> au lieu du mot &pay6> la
dernibre ligne de ces deux articles modifie le ca-
ractbre p6nal de la disposition visant I'int6r~t et
je suis d'accord avec M. le Juge Laskin lorsqu'il
dit, dans ses motifs de dissidence (h la p. 34):

[TRADUCTION] . . . qu'on invoque, en raison des
faits, I'art. 8(3) de l'ancienne Loi ou l'art. 25(4) de
la nouvelle, dans l'un et I'autre cas l'effet sur 'art.
34 est le meme; la disposition particulibre l'emporte
sur la g6n6ralit6 de ce dernier article en ce qui con-
cerne la date A partir de laquelle l'intdrt est calcul6.

Je fais 6galement miennes les vues qu'exprime M.
le Juge Laskin aux pages 33 et 34:

[TRADUCTION] Il est donc 6vident que le propri6-
taire expropri6 est fond6 & recevoir des int6r8ts sur
la portion pertinente de l'indemnit6 uniquement A
compter du moment oil il se dessaisit des biens, si
l'offre d'indemnit6 est faite A temps; et si l'offre n'est
pas faite a temps, que la possession ait 6t6 transmise
ou non, la loi elle-mime fixe la date h compter de
laquelle des int6r~ts doivent 6tre pay6s. ttant donn6
qu'il appartient A I'autorit6 expropriante A la fois de
faire l'offre d'indemnit6 et de chercher a entrer en
possession des biens, son retard A l'un ou l'autre ou
l'un et I'autre 6gard ne peut raisonnablement 8tre
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have been denied under principles derived from dif-
ferent legislation than that now in force. Both the old
and the new Act are express on the consequences of
failure to make a timely offer of compensation. The
two Acts, as their legislative history plainly shows,
were designed (the latter improving in this respect
on the former) to bolster the position of an owner
of land as against an expropriating authority. I do
not find therefore any equity in the statute that
would warrant avoidance of its terms in favour of
a defaulting expropriating authority. It must be re-
membered too that the value of the land is frozen
as of the date of taking, and this is a relevant factor
to be weighed in favour of the claimant.

As I take the view that interest on the value
awarded as of the date of expropriation should
run from the date of the registration of the plan,
I think also that the rate of interest should be
fixed in accordance with the law as it existed
when the expropriation was made, and in my
view this is the rate which the tribunal determin-
ing compensation was authorized to allow under
the provisions of s. 14(1) of the old Act which
read as follows:

14. (1) Subject to subsection 3 of section 8, the
tribunal determining compensation may allow inter-
est on the amount of compensation at the rate of
5 per cent per annum from such date as is fixed by
the tribunal.

I regard the charging of interest as being one of
the elements of compensation and as all these
elements are determinable at one time, I take the
view that the award of compensation should bear
interest at the rate which was effective at the date
when the compensation was fixed, i.e. the date
of the registration of the plan).

Having regard to all the above, I am of opinion
that the award of $42,575 to the Judsons and
$32,450 to the Dunns should be confirmed and
should bear interest at the rate of 5 per cent
from the date of registration of the plan. As I
have indicated, I am in agreement with the Court
of Appeal for Ontario that the awards of addi-
tional compensation made by the Board in pur-
ported compliance with s. 15 of the new Act,
should be set aside. The small amounts which

trait6 comme 6tant sans importance du simple fait
qu'il donne au propri6taire expropri6 un avantage
qui lui aurait 6t6 refus6 selon les principes d6coulant
de lois diffirentes de celles maintenant en vigueur.
L'ancienne et la nouvelle Lois indiquent en termes
formels les cons6quences du d6faut de faire A temps
une offre d'indemnit6. Les deux Lois, comme leur
histoire le fait clairement voir, ont 6t6 conques (la
dernibre mieux que la premibre) pour ambliorer la
situation d'un propri6taire de biens-fonds face A l'au-
torit6 expropriante. Je ne vois donc dans cette loi
aucun 616ment d'6quit6 en vertu duquel nous serions
fond6s A en contourner les prescriptions en faveur
d'une autorit6 expropriante qui a manqu6 h son obli-
gation. II faut aussi se rappeler que la valeur du
terrain est gel6e A la date de la prise de possession,
et c'est l un facteur pertinent qui doit jouer en
faveur du r6clamant.

Je crois aussi, vu qu'd mon sens l'int6rit sur
la valeur attribu6e selon les donn6es applicables
a la date de l'expropriation devrait courir A
compter de la date de l'enregistrement du plan,
que le taux d'intrft devrait 8tre conforme A la
loi en vigueur au moment de l'expropriation, et
a mon avis ce taux doit 8tre celui que le tribunal
charg6 de fixer l'indemnit6 avait le droit d'allouer
en vertu des dispositions de l'art. 14(1) de l'an-
cienne Loi, qui se lit comme suit:

[TRADUCTION] 14. (1) Sous r6serve du paragraphe
3 de Particle 8, le tribunal charg6 de fixer l'indem-
nit6 peut allouer un int6r&t sur le montant de l'in-
demnit6 au taux de 5 pour cent par ann6e A compter
de la date fix6e par le tribunal.

Je considbre que l'imposition d'un int6rat consti-
tue un des 616ments de l'indemnisation et, comme
tous ces 616ments sont d6terminables au mime
moment, je suis d'avis que l'indemnit6 allou6e de-
vrait porter int6r~t au taux en vigueur le jour oiL
I'indemnit6 a t6 fix6e (c.--d. le jour de l'enre-
gistrement du plan).

Compte tenu de tout ce qui pricide, je suis
d'avis que l'indemnit6 de $42,575 adjug6e aux
Judson, et celle de $32,450 adjug6e aux Dunn,
doivent 8tre confirmies et porter int6rt au taux
de 5 pour cent h compter de la date de l'enre-
gistrement du plan. Comme je l'ai d6ji signal6,
je suis d'accord avec la Cour d'appel de l'Ontario
pour annuler les montants d'indemnit6 suppl&
mentaire qu'a consentis la Commission, qui d6-
clarait par 1A se conformer A l'art. 15 de la nou-
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remain as compensation for the cost of moving
and the legal and survey costs will bear interest
at 6 per cent from the date of the award.

In the result the appeal is allowed in part. As
the appellants have achieved substantial success,
they should have their costs of this appeal.

Appeal allowed in part with costs, JUDSON J.
dissenting in part.

Solicitor for the appellants: James A. Taylor,
Toronto.

Solicitors for the respondent: Cassels, Brock,
Toronto.

Peter Kalinin (Claimant) Appellant;

and

The Municipality of Metropolitan Toronto
(Contestant) Respondent.

1971: October 28; 1971: December 20.

Present: Judson, Ritchie, Hall, Spence and Pigeon
JJ.

ON APPEAL FROM THE COURT OF APPEAL
FOR ONTARIO

Expropriation-Compensation-No offer of com-
pensation made by expropriating authority within
prescribed time-Additional compensation for in-
crease in market value between date of expropria-
tion and date of arbitration disallowed-Interest
payable from date of expropriation, not from
date claimant gave up possession of land-The
Expropriation Procedures Act, 1962-63 (Ont.), c. 43,
ss. 8(3), 14(1)-The Expropriations Act, 1968-69
(Ont.), c. 36.

[Judson v. Governors of University of Toronto;
Dunn v. Governors of University of Toronto, [1972]
S.C.R. 553, followed.]

APPEAL from a judgment of the Court of
Appeal for Ontario', varying in part an award
of an arbitrator, whereby compensation was

1[1970] 3 O.R. 536, 13 D.L.R. (3d) 432.

velle Loi. Les montants moindres qui ont 6t6
adjug6s A titre d'indemnit6 pour les frais de d6-
m6nagement et les frais juridiques et d'arpentage
porteront intir&t au taux de 6 pour cent A partir
de la date de la sentence.

En d6finitive, I'appel est accueilli en partie. Vu
que les appelants ont eu gain de cause pour une
bonne part, ils ont droit a leurs d6pens dans le
pr6sent appel.

Appel accueilli en partie avec ddpens LE JUGE
JuDsoN itant dissident en partie.

Procureurs des appelants: James A. Taylor,
Toronto.

Procureurs de l'intimd: Cassels, Brock, To-
ronto.

Peter Kalinin (Riclamant) Appellant;

et

The Municipality of Metropolitan Toronto
(Expropriante) Intimde.

1971: le 28 octobre; 1971: le 20 d6cembre.

Pr6sents: Les Juges Judson, Ritchie, Hall, Spence
et Pigeon.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Expropriation-Indemnitd-Aucune offre d'indem-
niti n'a &t faite par l'expropriante dans le dilai
prescrit-Indemnitg supplimentaire pour la hausse
de la valeur marchande entre la date de l'expropria-
tion et la date d'audience, refusie-L'intir&t dii t
compter de la date de l'expropriation, et non du
jour oi le rdclamant cde la possession du terrain
-The Expropriation Procedures Act, 1962-63 (Ont.),
c. 43, art. 8(3), 14(1)-The Expropriations Act,
1968-69 (Ont.), c. 36.

[Arr8t suivi: Judson c. Governors of University
of Toronto; Dunn c. Governors of University of
Toronto, [1972] R.C.S. 553.]

APPEL d'un jugement de la Cour d'appel de
l'Ontario', modifiant partiellement la sentence
d'un arbitre, qui avait accord6 A l'appelant une

2[1970] 3 O.R. 536, 13 D.L.R. (3d) 432.
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awarded to the appellant in respect of certain
property expropriated by the respondent munici-
pality. Appeal allowed in part, Judson J. dissent-
ing in part.

James A. Taylor, Q.C., and James Wallace,
for the claimant, appellant.

George M. Mace, Q.C., and H. B. Ibsen, for
the contestant, respondent.

JUDSON J. (dissenting in part)-The problem
of interest in this appeal is the same as in Judson
v. The Governors of the University of Toronto;
Dunn v. The Governors of the University of
Toronto2 . Again, I agree with and would adopt
the majority reasons delivered in the Court of
Appeal that interest is payable only from the
date when the claimant gave up possession of the
land.

The judgment of Ritchie, Hall, Spence and
Pigeon JJ. was delivered by

RITCHIE J.-This is an appeal from a judg-
ment of the Court of Appeal for Ontario (Laskin
J. A., as he then was, dissenting in part) varying
in part the award of the arbitrator, His Honour
Judge G. H. F. Moore, made on June 11, 1969,
whereby compensation was awarded to the appel-
lant in respect to his property at Scarborough
which was expropriated by the Municipality of
Metropolitan Toronto on November 9, 1966. The
property contained approximately .873 acres
and was situated north of Lake Ontario with an
intervening strip approximately 15 feet in width
lying between the lakeshore and the claimant's
property and owned by the municipality. On the
northerly portion of the land the appellant had
erected a residence and had developed the more
southerly portion of the property where he had
built a small one-storey building referred to in
the evidence as a club-house and also a tool shed
and boat launching facilities, together with a
lighted parking lot.

In making his award, the arbitrator treated the
land as consisting of two parcels, the more north-
erly parcel on which the appellant's house stood
having an area of 75 by 100 feet, and the remain-

2 [1972] S.C.R. 553.

indemnit6 A l'6gard de sa propri6t6 que la muni-
cipalit6 intim6e avait expropri6e. Appel accueilli
en partie, le Juge Judson 6tant dissident en partie.

James A. Taylor, c.r., et James Wallace, pour
le r6clamant, appelant.

George M. Mace, c.r., et H. B. Ibsen, pour
l'expropriante, intim6e.

LE JUGE JUDSON (dissident en partie)-Dans
le present pourvoi, la question des intr&ts est la
m8me que dans I'affaire Judson c. The Governors
of the University of Toronto; Dunn c. The Gov-
ernors of the University of Toronto2. De nouveau,
je souscris aux motifs de la majorit6 de la Cour
d'appel selon lesquels les int6r&ts ne sont paya-
bles qu'd compter de la date h laquelle le r6cla-
mant a c6d6 la possession du terrain, et je les
ferais miens.

Le jugement des Juges Ritchie, Hall, Spence
et Pigeon a 6t6 rendu par

LE JUGE RITCHIE-L'appel est A l'encontre
d'un arrt de la Cour d'appel de l'Ontario (le
Juge Laskin, alors juge d'appel, dissident en par-
tie) qui a modifi6 partiellement la sentence de l'ar-
bitre, Son Honneur le Juge G. H. F. Moore,
prononc6e le 11 juin 1969, laquelle accordait A
l'appelant une indemnit6 h 1'6gard de sa propri6t6
de Scarborough que la municipalit6 du Toronto
m6tropolitain avait expropride le 9 novembre
1966. La propri6t6 contenait .873 d'acre environ;
elle 6tait sise au nord du lac Ontario, dont elle
6tait s6par6e par une bande de terre large d'envi-
ront 15 pieds, propri6t6 de la municipalit6. Sur
la partie nord de son terrain, I'appelant avait
construit une residence; il avait aminag6 la partie
sud, oii il avait 6rig6 une petite construction sans
6tage appel6e <pavillon> dans les t6moignages,
une remise A outils, et des installations de mise A
I'eau pour les embarcations, avec terrain de sta-
tionnement 6clair6.

Dans sa sentence, I'arbitre a consid6r6 le ter-
rain comme 6tant form6 de deux parcelles: la
parcelle situde au nord, sur laquelle la r6sidence
occupait une superficie de 75 pi. sur 100 pi., et

2 [1972] R.C.S. 553.
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ing parcel which was characterized
ance of land". The arbitrator made a
$70,089.90 on the following basis:
Residence on lot 75 ft. x 100 ft. ...........
5% allowance for inconvenience unde

section 18(l)(a)(i) of the Expro
priation A ct 1968-69 .........................

10% allowance for price increase tc
1967 .......... ..........

Moving expenses ................
Legal and survey costs ....... ..........
Balance of land .................
Clubhouse . .....................
Workshop (Tool Shed) ...... ..........
Patio and side walks ....... ............

Lights, crane and launching device .....

Boat moving, tool shed, storage ...........
Landscaping ....................

The arbitrator further directed tha
should bear interest at 6 per cent
from the date of the registration of

It will be seen that there are ma
common between this appeal and tho
v. The Governors of the University
Dunn v. The Governors of the U
Toronto3 , which were heard together
before it. In all these appeals The Ex
Act, 1968-69 (Ont.), c. 36, was pas
the time of the registration of the p
date of the hearing, and the same qu
as to the effect of the transitional p
that Act read in conjunction with Th
tion Procedures Act, 1962-63 (0
which was in force when the plan wa

For the reasons stated by Mr. Justi
in the decision which he delivered
the majority of the Court of Appe
disallow the item of $2,600 in respe
allowance for price increase to 1967
agree with Mr. Justice Schroeder th
ance can be made for the "lights
launching device" in respect of whict
arbitrator awarded $3,500.

8 [1972] S.C.R. 553.

is "the bal-
n award of

I'autre parcelle, qui a t6 d6finie comme le reste
du terrain>. L'arbitre a allou6 une indemnit6 de
$70,089.90, r6partie comme suit:

. $26,000.00 Residence sur un lot de 75 pi. sur 100 pi. $26,000.00
r Allocation de 5% pour d6sagr6ment en

vertu de l'art. 18 ( 1)(a) (i) de l'Expro-
1,300.00 priations Act, 1968-69 .............. 1,300.00

Allocation de 10% pour hausse de prix
2,600.00 jusqu'A 1967 ..................... 2,600.00

. 211.50 Frais de d~m~nagement ................ 211.50
434.40 Frais juridiques et d'arpentage...........434.40

15,000.00 Reste du terrain ................... 15,000.00
10,925.00 Pavillon ......................... 10,925.00

. 1,500.00 Atelier (remise a outils) 1,500.00
1,000.00 Patio et trottoirs .................... 1,000.00

tclairage, grue et dispositif de mise h
3,500.00 l'eau ........................... 3,500.00

D~placement d'un bateau, remise h
5,719.00 outils, entreposage ................ 5,719.00
1,900.00 Am nagement paysager ............... 1,900.00

$70,089.90 $70,089.90

it this sum L'arbitre a en outre d6cr&t que cette somme
per annum porterait int&rt au taux de 6 pour cent par ann6e,

the plan. A compter de la date de l'enregistrement du plan.
ny points in On verra que le present appel a plusieurs
se of Judson points communs avec les appels Judson c. The
of Toronto; Governors of the University of Toronto; Dunn
niversity of c. The Governors of the University of Torontos,
immediately qui ont 6 entendus ensemble, juste avant celui-
propriations ci. Dans tous ces appels, la loi The Expropria-
sed between tions Act, 1968-69 (Ont.), c. 36, a 6t6 adopte
lan and the entre le jour de 1'enregistrement du plan et celui
estions arise de l'audience, et les mmes questions se posent
rovisions of sur 1'effet des dispositions transitoires de cette loi
e Expropria- lorsqu'elles sont lues en regard de la loi The
nt.), c. 43, Expropriation Procedures Act, 1962-63 (Ont.),
s registered. c. 43, qui &ait en vigueur lors de l'enregistrement

du plan.
ce Schroeder Pour les motifs 6nonc6s par M. le Juge
on behalf of Schroeder dans le jugement qu'il a rendu au nom
al, I would de la majorit6 de la Cour d'appel, je n'admettrais
ct of "10% pas le montant de $2,600 allou6 A titre d'<alloca-
" and I also tion de 10% pour hausse de prix jusqu'A 19671,
at no allow- et je suis 6galement d'accord avec M. le Juge

crane and Schroeder quand il dcide que nulle allocation ne
the learned peut tre accord e pour 1'6ment clairage, grue

et dispositif de mise 'eau, d'gard duquel le
savant arbitre a adjug $3,500.

o [1972] R.C.S. 553.
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A part of the item for "boat moving, tool shed,
storage $5,719.00" was made up of an allowance
of $1,800 for two years' storage of the appel-
lant's 25-ton boat then in the course of construc-
tion on his land, and I further agree with Mr.
Justice Schroeder, for the reasons which he has
stated, that this amount should not be allowed.

In dealing with the arbitrator's finding that his
award should bear interest at the rate of 6 per
cent calculated from the date of the registration
of the plan, Mr. Justice Schroeder applied the
provisions of s. 34(1) of The Expropriations Act,
1968-69 and held that:

Section 34(1) of the Act which provides for pay-
ment of interest, enacts that interest shall be allowed
"at the rate of 6% a year calculated from the date
the owner ceases to reside on or make productive
use of the lands". The evidence indicates that at the
date of the arbitration the claimant was still in
occupation of the property and was still enjoying
the same use thereof as he had prior to the expro-
priation. This point also came up for determination
in Re Judson and The Governors of the University
of Toronto, supra, and it was there held that interest
was not recoverable, notwithstanding the fact that
no offer as contemplated by s. 8 of The Expropria-
tion Procedures Act, 1962-63 (Ont.), c. 43, had
been made within the time therein prescribed. The
view was taken that since no interest was payable to
the owner there was nothing on which the provisions
of s. 8 could operate. It follows that interest should
be payable only from the date on which the re-
spondent gave up possession of the lands. Doubtless
the parties can agree upon that date.

As I am of opinion that the appropriate provision
with respect to interest is the one which was in
force at the date of the registration of the plan,
I find myself unable to agree with the view ex-
pressed by Mr. Justice Schroeder in the above-
quoted paragraph and on the contrary take the
view that the applicable provision is s. 8 of The
Expropriation Procedures Act, 1962-63, subs. 3
of which reads as follows:

8. (3) If the offer required to be served under
subsection 1 is not served within the time limited
by subsection 1 or by an order of a judge under

Une proportion de 1'616ment id6placement d'un
bateau, remise A outils, entreposage-$5,719.00o
consistait en une allocation de $1,800 pour l'en-
treposage pendant deux ans du bateau de 25
tonnes que l'appelant 6tait h se construire sur son
terrain, et 1A encore je pense comme M. le Juge
Schroeder, pour les motifs qu'il a expos6s, que
ce montant ne devrait pas 6tre allou6.

Lorsqu'il a trait6 de la conclusion de l'arbitre
que le montant adjug6 devrait porter int6r~t au
taux de 6 pour cent, calcul6 A compter de la date
de l'enregistrement du plan, M. le Juge Schroeder
a fait entrer en jeu les dispositions de 'article
34(1) de la loi The Expropriations Act, 1968-69
et a d6cid6 que:
[TRADUCTION] L'article 34(1) de la Loi, qui pr6voit
le paiement d'un int6rit, 6dicte que l'int6r8t est allou6
<au taux de 6 pour cent par an calcul6 A compter du
jour ohi le propri6taire cesse d'habiter les lieux ou
d'en faire une utilisation productive>. La preuve in-
dique qu'au jour de l'arbitrage, le r6clamant occupait
toujours la propri6t6, et qu'il en faisait encore le
m8me usage qu'avant I'expropriation. Cette question
a 6galement dO tre r6gl6e dans I'affaire Re Judson
and Governors of the University of Toronto (pr6ci-
t6e), dans laquelle il a 6t6 d6cid6 qu'aucun int6r&t
ne devait 8tre attribu6, nonobstant le fait qu'aucune
offre vis6e par Fart. 8 de la loi The Expropriation
Procedures Act, 1962-63 (Ont.), c. 43, n'avait 6t6
faite dans le d6lai y prescrit. On a jug6 que vu
qu'aucun int6rt n'6tait payable au propri6taire, les
dispositions de Part. 8 ne pouvaient s'appliquer. Il
s'ensuit que l'int6rt ne devrait 8tre payable qu'd
compter de la date h laquelle l'intim6 a c6d6 la pos-
session des terrains. Nul doute que les parties peu-
vent s'entendre sur cette date-l.

ttant d'avis que la disposition appropri6e quant
h l'int6rt est celle qui 6tait en vigueur le jour de
I'enregistrement du plan, je ne puis adopter les
vues expos6es par M. le Juge Schroeder dans
l'alin6a que je viens de citer et je crois au con-
traire que les dispositions qui s'appliquent sont
celles de 1'art. 8 de la loi The Expropriation Pro-
cedures Act, dont le par. 3 se lit comme suit:

[TRADUCTION] 8. (3) Si l'offre qui doit 6tre signifibe
conform6ment au paragraphe 1 n'est pas signifibe
dans le d6lai fix6 par le paragraphe 1 ou l'ordon-
nance d'un juge sous le r6gime du paragraphe 2,

[1972] R.C.S. KALININ c. METRO. TORONTO Le luge Ritchie
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subsection 2, interest upon any compensation payable
to the registered owner shall be calculated from the
date of registration of the plan.

I think also that the applicable rate of interest
is that which was effective at the date when the
compensation was fixed, and I would thus apply
the provisions of s. 14(1) of The Expropriation
Procedures Act, 1962-63:

14. (1) Subject to subsection 3 of section 8, the
tribunal determining compensation may allow interest
on the amount of compensation at the rate of 5 per
cent per annum from such date as is fixed by the
tribunal.

It follows that I would allow interest at the rate
of 5 per cent per annum from the date of expro-
priation on the award as varied by the Court of
Appeal except that I think the small items for
moving expenses and legal and survey costs
should bear interest at 6 per cent from the date
of the award.

The appellant asserted a counterclaim alleging
that he had spent a vast amount of money to fill
in a ravine and install storm sewers in order to
create that portion of the property valued by the
arbitrator as "balance of land" at $15,000. In
this regard I am once again in agreement with
Mr. Justice Schroeder who found that the outlay
of money made by the appellant in creating these
lands was adequately reflected in the $15,000
award made by the arbitrator.

In the result, I would affirm the judgment of
the Court of Appeal save only as to the date
from which interest should be calculated.

As the appellant has succeeded in part, he
should have his costs of the appeal in this Court.

Appeal allowed in part, with costs, JUDSON J.
dissenting in part.

Solicitor for the appellant: James A. Taylor,
Toronto.

Solicitor for the respondent: A. P. G. Joy,
Toronto.

l'intir8t sur toute indemnit6 payable au propri6taire
enregistr6 doit 8tre calcul6 h compter de la date de
l'enregistrement du plan.

Je pense 6galement que le taux d'int6r~t appli-
cable est celui qui 6tait en vigueur A la date A
laquelle l'indemnit6 a 6t6 fixie, et pour cette
raison j'appliquerais les dispositions de l'article
14(1) de la loi The Expropriation Procedures
Act, 1962-63:

[TRADUCTION] 14. (1) Sous r6serve du paragraphe
3 de l'article 8, le tribunal charg6 de fixer l'indem-
nit6 peut allouer un intbr~t sur le montant de l'in-
demnit6 au taux de 5 pour cent par ann6e A compter
de la date fix6e par le tribunal.

Il s'ensuit que j'allouerais un intir8t au taux de
5 pour cent par ann6e, A compter de la date d'ex-
propriation, sur le montant adjug6, tel qu'il a 6t6
modifi6 par la Cour d'appel, sauf que, A mon avis,
les allocations moins importantes pour les frais
de d6minagement et les frais juridiques et d'ar-
pentage devraient porter intdrt A 6 pour cent i
compter de la date de la sentence.

L'appelant a produit une demande reconven-
tionnelle all6guant qu'il avait d6pens6 une forte
somme pour combler un ravin et installer des
6gouts pluviaux dans le but d'am6nager la partie
de propridt6 qui fut 6valude h $15,000 par l'ar-
bitre comme <<reste du terrain>. A cet 6gard, je
suis encore une fois d'accord avec M. le Juge
Schroeder qui a conclu que l'indemnit6 de $15,000
adjug6e par l'arbitre tient compte de fagon ad&-
quate des d6penses faites par l'appelant pour
am6nager ces terrains.

En d6finitive, je suis d'avis de confirmer l'arr~t
de la Cour d'appel, sauf en ce qui a trait A la
date A compter de laquelle il faut calculer l'int6r&.

Vu que l'appelant a eu partiellement gain de
cause, il devrait avoir droit & ses d6pens de
'appel en cette Cour.

Appel accueilli en partie, le JUGE JUDSON etant
dissident en partie.

Procureur de l'appelant: James A. Taylor,
Toronto.

Procureur de l'intimde: A. P. G. Joy, Toronto.
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Edison Howard Lambert and Elizabeth Helen
Lambert (Plaintiffs) Appellants;

and

Lastoplex Chemicals Co. Limited and Barwood
Sales (Ontario) Limited (Defendants)
Respondents.

1971: November 8, 9; 1971: December 20.

Present: Martland, Judson, Hall, Spence and Laskin
JJ.

ON APPEAL FROM THE COURT OF APPEAL
FOR ONTARIO

Negligence-Manufacturer's liability-Inflamma-
ble product-Fire and explosion during product's
intended use-Duty of manufacturer to specify at-
tendant dangers-Required explicitness of warning.

The male plaintiff purchased two one-gallon cans
of a fast drying lacquer sealer, a product of the de-
fendant manufacturer. He proposed to use it to seal
a parquet floor which he was installing in the recrea-
tion room of his home, owned jointly by him and
his wife, the co-plaintiff. The recreation room was
in the basement of the house and was separated
from a utility room in part by a plywood wall and
in part by a fireplace. There was a door opening at
one end between the two rooms, but no door. In
the utility room there was a natural gas furnace and
a natural gas water heater, each of which had a
pilot light.

There were caution notices on the labels of the
container cans and before starting the application
the plaintiff read the labels. When he had done
about five-sixths of the floor, he saw a line of flame
advancing towards him from the far side of the
recreation room. He ran up the stairs but an explo-
sion occurred before he reached the top. The explo-
sion caused burns to his body and property damage.

It was agreed by the parties that the immediate
cause of the fire which preceded the explosion was
the contact of the fumes or vapours from the
lacquer sealer with one or other or both of the pilot
lights. The explosion occurred when the line of fire
reached one of the container cans which was open
and still half-filled.

Edison Howard Lambert et Elizabeth Helen
Lambert (Demandeurs) Appelants;

et

Lastoplex Chemicals Co. Limited et Barwood
Sales (Ontario) Limited (Difenderesses)
Intimdes.

1971: les 8 et 9 novembre; 1971: le 20 d6cembre.

Pr6sents: Les Juges Martland, Judson, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Nigligence-Responsabiliti du fabricant-Produit
inflammable-Feu et explosion durant l'utilisation
normale du produit-Obligation du fabricant de prd-
ciser les dangers concomitants-Ditails ndcessaires
dans l'avertissement.

Le demandeur a achet6 deux bidons d'un gallon
de bouche-pores A s6chage rapide, un produit fabri-
qu6 par la d6fenderesse. II se proposait de l'utiliser
sur le parquet mosaique qu'il 6tait en train de poser
dans la salle de jeu de sa maison, dont il 6tait le
propri6taire avec son 6pouse, la codemanderesse. La
salle de jeu 6tait au sous-sol et 6tait s6par6e d'une
salle de service en partie par un mur en contre-
plaqu6 et en partie par un foyer. A l'une des extr6-
mit6s, une ouverture sans porte permettait de passer
d'un pibce h l'autre. Dans la salle de service, il y
avait une fournaise fonctionnant au gaz naturel et
un chauffe-eau au gaz naturel, tous deux munis
d'une veilleuse.

Certains avertissements figuraient sur les 6tiquettes
des contenants et, avant de commencer, le deman-
deur a lu les 6tiquettes. Aprbs avoir termin6 les
cinq-sixibmes du plancher environ, il a vu une
train6e de flammes s'avangant vers lui depuis le c6t6
bloign6 de la salle de jeu. II a gravi en courant l'es-
calier, mais une explosion s'est produite avant qu'il
n'en atteigne le haut. L'explosion lui a caus6 des
blessures et a entrain6 des dommages matbriels.

11 a 6t6 convenu entre les parties que le feu qui
a prc6d6 I'explosion 6tait directement attribuable
au contact des vapeurs on gaz 6mis par le bouche-
pores avec l'une ou I'autre des veilleuses. L'explosion
s'est produite lorsque les flammes ont atteint l'un
des bidons, ouvert et encore h moiti6 plein.
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Judgment was given against the defendant at trial
but, on appeal to the Court of Appeal, that judg-
ment was reversed. An appeal by the plaintiffs was
then brought to this Court.

Held: The appeal should be allowed and the judg-
ment at trial restored.

Where manufactured products are put on the
market for ultimate purchase and use by the general
public and carry danger (in this case, by reason of
high inflammability), although put to the use for
which they are intended, the manufacturer, knowing
of their hazardous nature, has a duty to specify the
attendant dangers, which it must be taken to appre-
ciate in a detail not known to the ordinary consumer
or user. A general warning, as for example, that the
product is inflammable, will not suffice where the
likelihood of fire may be increased according to the
surroundings in which it may reasonably be expected
that the product will be used. The required explicit-
ness of the warning will vary with the danger likely
to be encountered in the ordinary use of the product.

Here, the labels lacked the explicitness which the
degree of danger in the use of the lacquer sealer in
a gas-serviced residence demanded. A home owner
preparing to use the sealer could not reasonably be
expected to realize by reading the cautions that the
product when applied as directed gave off vapours
to such a degree as likely to create a risk of fire
from a spark or from a pilot light in another part
of the basement area.

APPEAL from a judgment of the Court of
Appeal for Ontario, allowing an appeal from a
judgment of Morand J. Appeal allowed.

W. G. Dutton and B. J. E. Brock, for the
plaintiffs, appellants.

P. B. C. Pepper, Q.C., and I. L. McDougall,
for the defendants, respondents.

The judgment of the Court was delivered by

LASKIN J.-The issue in this case is whether
a manufacturer of an inflammable product, name-
ly, a fast drying lacquer sealer, is liable in tort
to a user of the product, who is aware of certain
caution notices on the labels on the container

Jugement a 6t6 rendu en premiere instance contre
la d6fenderesse, mais il a 6t6 infirm6 par la Cour
d'appel. Les demandeurs ont alors appel6 a cette
Cour.

Arrit: L'appel doit 6tre accueilli et le jugement
de premibre instance r6tabli.

Lorsque des produits fabriquis sont mis sur le
march6 pour 6tre finalement achet6s et utilis6s par
le grand public et qu'ils sont dangereux (en l'espbce,
h cause de la grande inflammabilit6 du produit),
mime utilis6s pour les fins auxquelles ils sont des-
tin6s, le fabricant est tenu, connaissant le risque, de
pr6ciser les dangers concomitants, car il faut pr6-
sumer qu'il est plus apte A appricier ces dangers que
le consommateur ou l'usager ordinaire. Un avertis-
sement g6n6ral, par exemple, l'avertissement que le
produit est inflammable, ne suffit pas lorsque les
probabilit6s d'incendie peuvent s'accroitre en pr6-
sence des conditions dans lesquelles on peut raison-
nablement s'attendre que le produit sera utilis6. Les
d6tails n6cessaires dans l'avertissement d6pendront
des dangers susceptibles d'8tre courus au cours
d'une utilisation normale du produit.

En l'espice, les avertissements des 6tiquettes n'6-
taient pas suffisamment pr6cis en regard des dangers
pouvant naitre de l'utilisation du bouche-pores dans
une demeure oii se trouvent install6s les services de
gaz. On ne peut raisonnablement s'attendre A ce que
le propri6taire qui s'apprite A utiliser le bouche-
pores sache, en lisant les avertissements, que le pro-
duit, lorsqu'il est appliqu6 selon les directives, 6met
des vapeurs i un point tel qu'il est susceptible de
crier un risque d'incendie en pr6sence d'une 6tin-
celle ou d'une veilleuse dans une autre partie du
sous-sol.

APPEL d'un jugement de la Cour d'appel de
1'Ontario, infirmant un jugement du Juge Morand.
Appel accueilli.

W. G. Dutton et B. J. E. Brock, pour les
demandeurs, appelants.

P. B. C. Pepper, c.r., et J. L. McDougall, pour
les d6fenderesses, intim6es.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-En l'espice, il s'agit de sa-
voir si le fabricant d'un produit inflammable, soit
un bouche-pores h s6chage rapide, a une respon-
sabilit6 dilictuelle envers celui qui utilise le pro-
duit et qui a lu certains avertissements figurant
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cans, for personal injuries and property damage
sustained as a result of a fire and explosion which
occurred during the use of the product in the
circumstances hereinafter set out.

The male appellant, a consulting engineer who
graduated in mechanical enginering, purchased
from a flooring firm two one-gallon cans of
Supremo W-200, a fast drying lacquer sealer
manufactured by the respondent. He proposed
to use it to seal a parquet floor which he was
installing in the recreation room of his home,
owned jointly by him and his wife, the co-appel-
lant. The recreation room was in the basement
of the house, with stairs at the southwest leading
up to the next level. The basement consisted of
the recreation room, which was 600 square feet
in area, and a furnace and utility room to the
east which was separated from the recreation
room in part by a plywood wall and in part by
a fireplace. There was a door opening at the
northerly end between the two rooms, but no
door. In the furnace and utility room there was
a warm-air natural gas furnace, with a pilot light
near its front, hidden behind a panel, and also a
natural gas water heater with a pilot light inside
the jacket of the heater and also hidden from
view. That room also contained laundry facilities.

On the morning of June 3, 1967, the male
appellant prepared to apply the lacquer sealer.
He left open the door at the head of the stairway
leading to the recreation room, he took out all
furniture in that room and other articles and put
them in the adjoining furnace and utility room,
he swept the recreation room floor, and he opened
a window to the northwest of the recreation room
and also one at the southeast end. There was a
basement window in the furnace and utility room
which he left closed and he did not extinguish
the pilot lights in the furnace and water heater.
The day was a warm one (the records showed
the temperature to be 71 degrees when the male
appellant began his preparatory clean-up at about
9 a.m., and it rose to 76 degrees by 10 a.m. and
to 80 degrees by 11 a.m.) and, unlikely as it
was that the automatic furnace would go on, he
none the less turned down the thermostat.

sur les 6tiquettes des contenants, lorsque ce der-
nier a subi des blessures corporelles et des dom-
mages mat6riels par suite d'un fen et d'une explo-
sion survenus alors qu'il utilisait le produit dans
les circonstances ci-aprbs expos6es.

L'appelant, ing6nieur-conseil dipl6m6 en g6nie
m6canique, a achet6 d'une maison se sp6cialisant
dans les planchers deux bidons d'un gallon de
Supremo W-200, bouche-pores A s6chage rapide
fabriqu6 par l'intim6e. Il se proposait de l'utiliser
sur le parquet mosaique qu'il 6tait en train de
poser dans la salle de jeu de sa maison, dont il
6tait propri6taire avec son 6pouse co-appelante.
La salle de jeu est au sous-sol; au sud-ouest, un
escalier mane A l'6tage sup6rieur. Dans le sous-
sol, il y a la salle de jeu, d'une superficie de 600
pieds carr6s et, A l'est, une salle de service, oil
se trouve le chauffage central; cette dernibre salle
est s6par6e de la salle de jeu en partie par un
mur en contreplaqu6 et en partie par un foyer.
A I'extr6mit6 nord, une ouverture sans porte per-
met de passer d'une pi~ce & l'autre. Dans la salle
de service, il y a une fournaise A air chaud fonc-
tionnant au gaz naturel munie, prbs du devant,
d'une veilleuse masquee par un panneau, ainsi
qu'un chauffe-eau au gaz naturel 6quip6 d'une
veilleuse qui est placde A l'int6rieur de 1'enve-
loppe du chauffe-eau et qui se trouve 6galement
hors de vue. C'est l que sont les appareils et
articles de buanderie.

Le matin du 3 juin 1967, I'appelant s'appritait
A appliquer le bouche-pores. II a laiss6 la porte
ouverte au haut de l'escalier menant A la salle de
jeu, il a enlev6 tous les meubles et autres objets
qui se trouvaient dans cette pibce et les a mis
dans la salle de service attenante, il a balay6 le
plancher de la salle de jeu et a ouvert une fenitre
au nord-ouest de la salle et une autre au sud-est.
Dans la salle de service se trouve une fen8tre de
sous-sol qu'il a laiss6e fermde; il n'a pas 6teint
les veilleuses de la fournaise et du chauffe-eau.
C'6tait une journ6e chaude (la temp&rature enre-
gistr6e 6tait de 71 degr6s lorsque 1'appelant s'est
mis h d6barrasser la salle vers les 9 heures et elle
s'61evait h 76 degr6s A 10 h et A 80 degr6s A
11 h); il 6tait peu probable que la fournaise
automatique se mette h fonctionner, mais il a
nianmoins baiss6 le thermostat.
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He began to apply the sealer about 10 a.m.,
working from east to west where he had egress
at the stairway. Before starting the application
he read the labels; and although in his evidence
he stated that he had no recollection of reading
one of the three that were on each can, it was
not contended that his legal position was better
on that account. After an hour's work, when
he had done about five-sixths of the floor, he
saw a line of flame advancing towards him from
the east side of the recreation room. He dropped
his roller applicator and ran up the stairs but an
explosion occurred before he reached the top.
The explosion caused burns to his body and, of
course, property damage. Quantum was agreed
upon and only the issue of liability was litigated.

The trial before Morand J. and the hearing in
the Ontario Court of Appeal, which reversed the
judgment against the present respondent, pro-
ceeded on the concurrence of counsel for the
parties that the immediate cause of the fire which
preceded the explosion was the contact of the
fumes or vapours from the lacquer sealer with
one or other or both of the pilot lights in the
furnace and utility room. On the evidence, the
explosion occurred when the line of fire reached
one of the cans of lacquer sealer which was open
and still half-filled (the second can was then
empty) and was on the part of the recreation
room floor not yet sealed. It appears that the
furnace and water heater were about five feet
from the wall partition which separated the rec-
reation room from the furnace and utility room
and that the distance from the furnace unit to
the open door leading to the recreation room was
not over eighteen feet and probably closer to
twelve feet.

Supremo W-200, the respondent's product, has
a low flash point, almost as low as that of gaso-
line, and its inflammability accordingly spells
great danger. The danger resides in the likely
ignition of its fumes or vapours which, given a
favourable ambient temperature, could result even
from a spark when turning on a light switch and,
certainly, from an open flame and from a gas pilot
light. A low flash point means greater vaporiza-
tion, and although this speeds up the drying time,

II a commenc6 a appliquer le bouche-pores
vers 10 h, de l'est vers l'ouest oh il pouvait sortir
de la piece par l'escalier. Avant de commencer,
il a lu les 6tiquettes; il a t6moign6 ne pas se rap-
peler avoir lu l'une des trois 6tiquettes figurant
sur chaque bidon, mais il n'a pas 6t6 soutenu
que sa situation juridique n'en 6tait que meilleure.
Aprbs avoir travaill6 pendant une heure et termi-
n6 les cinq sixibmes du plancher environ, il a vu
une train6e de flammes s'avangant vers lui depuis
le c6t6 est de la salle de jeu. II a laiss6 tomber le
rouleau applicateur et a gravi en courant I'esca-
lier, mais une explosion s'est produite avant qu'il
n'atteigne le haut de l'escalier. L'explosion lui a
cause des blessures et, bien sfr, a entrain6 des
dommages mat6riels. Les parties se sont enten-
dues sur le montant des dommages et le litige ne
porte que sur la question de la responsabilit6.

Au cours du procks devant le Juge Morand, et
de 1'audition en Cour d'appel de l'Ontario, la-
quelle a infirm6 la d6cision rendue contre la pr6-
sente intim6e, les proc6dures se sont d6roulies
sur la base qu'il 6tait convenu entre les avocats
des parties que le feu qui a prcd6 1'explosion
6tait directement attribuable au contact des va-
peurs ou gaz 6mis par le bouche-pores avec l'une
ou l'autre des veilleuses. D'aprbs la preuve, 1'ex-
plosion s'est produite lorsque les flammes ont
atteint l'un des bidons de bouche-pores, ouvert
et encore h moiti6 plein (le deuxibme 6tait alors
vide), qui se trouvait sur la portion encore non
recouverte du plancher de la salle de jeu. Appa-
remment, la fournaise et le chauffe-eau se trou-
vent h quelque cinq pieds de la cloison qui separe
la salle de jeu de la salle de service, et la distance
de l'unit6 de chauffage jusqu'd l'ouverture menant
h la salle de jeu est entre dix-huit et douze pieds
et se rapproche probablement davantage de ce
dernier chiffre.

Supremo W-200, le produit de l'intimbe, a un
point d'6clair trbs bas, presque aussi bas que
celui de l'essence, et son inflammabilit6 le rend
donc trbs dangereux. Le danger tient au fait qu'd
une temp6rature ambiante donn6e, les gaz ou
vapeurs qu'il d6gage pourraient probablement
s'allumer au contact d'une simple 6tincelle 6mise
par un commutateur, et il en irait de m~me, cela
va de soi, au contact d'une flamme nue ou d'une
veilleuse h gaz allum6e. IUn point d'6clair peu
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the spread of fumes increases the hazard accord-
ing to sources of ignition in the surrounding area.
The largest of the three labels on the cans of
Supremo W-200 contained, under the heading
"Drying Time", the following inscription: "Ap-
proximately 30-60 minutes depends upon tem-
perature". A higher room temperature will im-
prove drying time because it increases the
volatility of the lacquer sealer.

The three labels on the cans of the respon-
dent's product contained, respectively, the follow-
ing cautions: (1) The largest label, rectangular
in shape, which bore the name and description
of the product, contained on its end panel, in
addition to drying time information, the words
"Caution inflammable! Keep away from open
flame!". Along the side of this panel, vertically
and in small type, were the words "Danger-
harmful if swallowed, avoid prolonged skin con-
tact, use with adequate ventilation, keep out of
reach of children". (2) A diamond-shaped red
label with black lettering, issued in conformity
with packing and marking regulations of the then
Board of Transport Commissioners for Canada
and having shipping in view, had on it in large
letters the following: "KEEP AWAY FROM
FIRE, HEAT AND OPEN-FLAME LIGHTS",
"CAUTION", "LEAKING Packages Must be
Removed to a Safe Place", "DO NOT DROP".
(3) A third label, rectangular in shape, contained
a four language caution, which was in the follow-
ing English version: "CAUTION, INFLAM-
MABLE-Do not use near open flame or while
smoking. Ventilate room while using."

The evidence disclosed that a lacquer sealer
sold by a competitor of the respondent contained
on its label a more explicit warning of danger in
the following terms: "DANGER-FLAM-
MABLE", "DO NOT SMOKE. ADEQUATE
VENTILATION TO THE OUTSIDE MUST BE
PROVIDED. ALL SPARK PRODUCING DE-
VICES AND OPEN FLAMES (FURNACES,

6lev6 suppose une plus grande volatilit6; mime
si la dur6e de s6chage s'en trouve rdduite, la dif-
fusion de gaz accroit le risque, selon les sources
d'inflammation qui se trouvent A proximit6. Sur
la plus grande des trois 6tiquettes des bidons de
Supremo W-200 se trouve, sous le titre: [TRA-
DUCTION] <Dur6e de sichage>, l'inscription sui-
vante: [TRADUCTION] <De 30 A 60 minutes en-
viron, selon la temp6rature>. Si la temp6rature
de la pi~ce est 6lev6e, il faudra moins de temps
pour que le bouche-pores shche parce que sa
volatilit6 en sera accrue.

Sur les trois 6tiquettes appos6es sur les bidons
du produit de l'intim6e figurent respectivement
les avertissements suivants: (1) L'6tiquetage la
plus grande, de forme rectangulaire, porte le nom
et la description du produit, et au bout, en plus
des renseignements relatifs A la durde de sichage,
les mots: [TRADUCTION] <Attention, inflammable!
Tenir 6loign6 d'une flamme nue!> A c6t6 de cette
inscription, verticalement et en petits caractbres,
se trouvent les mots: [TRADUCTION] <Danger-
ne pas avaler, 6viter tout contact prolong6 avec
la peau, utiliser avec une ventilation suffisante,
conserver hors de la port6e des enfants>. (2)
Une 6tiquette rouge, en losange, faite conform6-
ment aux riglements d'emballage et d'6tiquetage
de la Commission des transports du Canada de
l'6poque et destin6e au transport du produit, porte
l'inscription suivante en gros caractbres noirs:
[TRADUCTION] <<TENIR tLOIGNAt DU FEU,
DE LA CHALEUR ET D'UNE LAMPE A
FLAMME NUE>, <ATTENTION>, <Les em-
ballages qui COULENT doivent 6tre transport6s
en lieu sflr>, <NE PAS LAISSER TOMBER>.
(3) Sur une troisibme 6tiquette, de forme rectan-
gulaire, se trouve en quatre langues l'avertisse-
ment suivant dont voici la version frangaise:
<ATTENTION, INFLAMMABLE-Ne pas em-
ployer prbs d'une flamme ou lorsqu'on fume.
Ventiler la piece durant I'emploi>'.

D'aprbs la preuve, le bouche-pores vendu par
un concurrent de l'intimbe 6tait assorti d'une 6ti-
quette donnant un avertissement plus explicite
quant au danger; le voici: <DANGER-IN-
FLAMMABLE>, <NE PAS FUMER. VENTI-
LER SUFFISAMMENT VERS L'EXTERIEUR.
IL NE DOIT Y AVOIR NI OBJET SUSCEP-
TIBLE DE PRODUIRE DES tTINCELLES NI
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ALL PILOT LIGHTS, SPARK-PRODUCING
SWITCHES, ETC.), MUST BE ELIMINATED,
IN OR NEAR WORKING AREA."

A comparison of the cautions on the two com-
peting products shows that the labels of the
respondent did not warn against sparks, or spe-
cifically against leaving pilot lights on in or near
the working area. In neither case was any point
made of the rapid spread of vapours from the
products.

The appellants founded their action against
the respondent on negligence, including in the
specifications thereof failure to give adequate
warning of the volatility of the product, and it
was argued throughout on that basis and on the
defence, inter alia, that the male appellant was
the author of his own misfortune. The hazard of
fire was known to the manufacturer, and there
is hence no need here to consider whether any
other basis of liability would be justified if the
manufacturer was unaware or could not reason-
ably be expected to know (if that be conceivable)
of particular dangers which its product in fact
had for the public at large or for a particular
class of users.

Manufacturers owe a duty to consumers of
their products to see that there are no defects in
manufacture which are likely to give rise to injury
in the ordinary course of use. Their duty does
not, however, end if the product, although suit-
able for the purpose for which it is manufactured
and marketed, is at the same time dangerous to
use; and if they are aware of its dangerous char-
acter they cannot, without more, pass the risk
of injury to the consumer.

The applicable principle of law according to
which the positions of the parties in this case
should be assessed may be stated as follows.
Where manufactured products are put on the
market for ultimate purchase and use by the
general public and carry danger (in this case, by
reason of high inflammability), although put to

FLAMME NUE (FOURNAISES, VEILLEU-
SES, COMMUTATEURS tMETTANT DES
tTINCELLES, ETC.) A L'ENDROIT 00 EST
EFFECTUP LE TRAVAIL OU PRPS DE CET
ENDROIT.>

Une comparaison des avertissements des deux
produits en concurrence indique que les 6tiquettes
de l'intimbe ne font pas mention des 6tincelles et
ne disent pas express6ment que les veilleuses ne
doivent pas 8tre laiss6es allum6es A l'endroit oti
le travail est effectu6 ou prbs de cet endroit. Ni
dans un cas ni dans l'autre n'est-il signal6 que
les vapeurs des produits se diffusent rapidement.

L'action des appelants contre l'intim6e est fon-
die sur la n6gligence, notamment, ainsi qu'il
ressort des allegations plus d6taill6es, sur la pr6-
tention qu'il n'y a pas eu avertissement suffisant
quant au fait que le produit 6tait volatile; tout au
long des proc6dures, I'action a 6t6 contest6e sur
cette base, la d6fense alliguant, entre autres, que
l'appelant avait 6t6 l'auteur de sa propre infor-
tune. Le fabricant connaissait le risque d'incen-
die; il n'y a donc pas lieu de se demander si l'on
est justifi6 de retenir une autre base de responsa-
bilit6 dans le cas ott le fabricant ne connaissait
pas (pour autant qu'on puisse le concevoir) les
dangers particuliers que son produit cr6ait de fait
pour le public en g6n6ral ou pour une cat6gorie
particulibre d'usagers, ou dans le cas o4 l'on ne
pouvait raisonnablement s'attendre A ce qu'il les
connaisse.

Les fabricants sont tenus, envers ceux qui uti-
lisent leurs produits, de voir a ce qu'il n'y ait
aucun vice de fabrication susceptible de causer
des dommages au cours d'une utilisation normale.
Toutefois, leur devoir ne s'arrate pas lh si le
produit, bien que satisfaisant aux besoins pour
lesquels il est fabriqu6 et commercialis6, est en
m8me temps dangereux h utiliser; et s'ils savent
qu'il s'agit d'un produit dangereux, ils ne peuvent
pas simplement laisser le consommateur expos6
au risque de blessures.

Le principe juridique qu'il faut appliquer pour
appricier la situation des parties en l'espace peut
s'6noncer comme suit. Lorsque des produits fa-
briqu6s sont mis sur le march6 pour 8tre finale-
ment achet6s et utilis6s par le grand public et
qu'ils sont dangereux (en l'espice, h cause de la
grande inflammabilit6 du produit), mime utilisds
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the use for which they are intended, the manu-
facturer, knowing of their hazardous nature, has
a duty to specify the attendant dangers, which
it must be taken to appreciate in a detail not
known to the ordinary consumer or user. A gen-
eral warning, as for example, that the product
is inflammable, will not suffice where the likeli-
hood of fire may be increased according to the
surroundings in which it may reasonably be ex-
pected that the product will be used. The required
explicitness of the warning will, of course, vary
with the danger likely to be encountered in the
ordinary use of the product.

In my opinion, the cautions on the labels af-
fixed to the container cans of Supremo W-200
lacked the explicitness which the degree of danger
in its use in a gas-serviced residence demanded.
A home owner preparing to use that lacquer
sealer could not reasonably be expected to rea-
lize by reading the three cautions that the prod-
uct when applied as directed gives off vapours to
such a degree as likely to create a risk of fire
from a spark or from a pilot light in another part
of the basement area. This was the view of the
trial judge, who also concluded that any special
knowledge possessed by the male appellant did
not make the cautions sufficient vis- -vis him.
The Court of Appeal expressly differed from the
trial judge in this latter respect, holding (in its
words) that "having regard to the plaintiff's
knowledge as to the dangers inherent in the ap-
plication of this product in an enclosed space the
warning given by the [manufacturer] was equal
to the requirements of the situation", and that his
failure to turn off the pilot lights after having
turned down the thermostat was an error of judg-
ment, exonerating the manufacturer from liability.

The question of special knowledge of the male
appellant was argued in this Court as going to
the duty of the respondent to him and not to
his contributory negligence. What was relied on
by the respondent as special knowledge was the
fact that the male appellant had qualified as a
professional engineer, he knew from his exper-

pour les fins auxquelles ils sont destin6s, le fabri-
cant est tenu, connaissant le risque, de priciser
les dangers concomitants, car il faut pr6sumer
qu'il est plus apte A appricier ces dangers que
le consommateur ou l'usager ordinaire. Un aver-
tissement g6n6ral, par exemple, 1'avertissement
que le produit est inflammable, ne suffit pas lors-
que les probabilit6s d'incendie peuvent s'accroitre
en pr6sence des conditions dans lesquelles on peut
raisonnablement s'attendre que le produit sera
utilis6. Les d6tails n6cessaires dans l'avertisse-
ment d6pendront 6videmment des dangers suscep-
tibles d'6tre courus au cours d'une utilisation
normale du produit.

A mon avis, les avertissements des 6tiquettes
appos6es sur les contenants de Supremo W-200
n'6taient pas suffisamment pr6cis en regard des
dangers pouvant naitre de son utilisation dans
une demeure oii se trouvent install6s les services
de gaz. On ne peut raisonnablement s'attendre A
ce que le propri6taire qui s'apprite h utiliser le
bouche-pores sache, en lisant les trois avertisse-
ments, que le produit, lorsqu'il est appliqu6 selon
les directives, 6met des vapeurs A un point tel
qu'il est susceptible de cr6er un risque d'incendie
en pr6sence d'une tincelle ou d'une veilleuse
dans une autre partie du sous-sol. C'est 1A l'avis
du juge de premibre instance; celui-ci a 6gale-
ment conclu que meme si l'appelant poss6dait des
connaissances particulibres, les avertissements
n'6taient pas suffisants quant A ce dernier. A cet
6gard, la Cour d'appel s'est express6ment d6cla-
rde d'avis contraire; elle a d6cid6 que [TRADUC-
TION] <<eu 6gard aux connaissances du deman-
deur en ce qui concerne les dangers inh6rents A
l'application de ce produit dans un lieu renferm6,
I'avertissement donn6 par (le fabricant) 6tait
suffisant pour les besoins de la situations, et que
le fait qu'il n'avait pas 6teint les veilleuses apres
avoir baiss6 le thermostat constituait une erreur
de jugement exon6rant le fabricant quant A la
responsabilit6.

En cette Cour, les plaidoiries ont trait6 la
question des connaissances particulibres de l'ap-
pelant comme une question qui mettait en jeu le
devoir de l'intim6e envers lui et non la pr6sence
ou l'absence d'une faute de 1'appelant contribuant
h l'accident. L'intim6e a invoqu6 l'existence de
connaissances particulibres en se basant sur le
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ience that a lacquer sealer was inflammable and
gave off vapours, and hence knew that it was
dangerous to work with the product near a flame.
This, however, does not go far enough to warrant
a conclusion that the respondent, having regard
to the cautions on the labels, had discharged its
duty to the male appellant.

I do not think that the duty resting on the
respondent in this case can be excluded as against
the male appellant, or anyone else injured in like
circumstances, unless it be shown that there was
a voluntary assumption of the risk of injury. That
can only be in this case if there was proof that
the male appellant appreciated the risk involved
in leaving the pilot lights on and willingly took it.
The record here does not support the defence of
volenti. On the evidence, there was no conscious
choice to leave the pilot lights on; rather, it did
not enter the male appellant's mind that there
was a probable risk of fire when the pilot lights
were in another room. There is thus no basis in
the record for attributing an error of judgment
to the male appellant. Nor do I think there is
any warrant for finding-and this would go only
to contributory negligence-that he ought to have
known or foreseen that failure to turn off the pilot
lights would probably result in harm to himself
or his property from his use of the lacquer sealer
in the adjoining area.

I would, therefore, allow the appeal, set aside
the judgment of the Court of Appeal and restore
the judgment of Morand J. in favour of the ap-
pellants. They should have their costs throughout.

Appeal allowed with costs.

Solicitors for the plaintiffs, appellants: Mont-
gomery, Cassels, Mitchell, Somers, Dutton &
Winkler, Toronto.

Solicitor for the defendants, respondents: G. E.
Vickers, Toronto.

fait que l'appelant 6tait ing6nieur; ce dernier sa-
vait par exp6rience que tout bouche-pores est
inflammable et 6met des vapeurs et il savait donc
qu'il 6tait dangereux d'utiliser le produit prbs
d'une flamme. Toutefois, cela ne permet pas de
conclure que, compte tenu des avertissements
donn6s sur les 6tiquettes, l'intim6e a rempli son
devoir envers l'appelant.

Je ne crois pas qu'il soit possible de lib6rer
l'intim6e de son obligation envers l'appelant ou
toute autre personne qui serait bless6e dans des
circonstances semblables, a moins qu'il ne soit
d6montr6 que le risque a volontairement 6t6 as-
sum6. En l'espice, cela ne pourrait 6tre que s'il
6tait prouv6 que l'appelant connaissait le risque
couru en laissant les veilleuses allum6es et a d6li-
b6r6ment pris ce risque. Le dossier n'6taie pas le
moyen de d6fense invoqu6, soit volenti non fit
injuria. D'apris la preuve, l'appelant n'a pas
consciemment choisi de laisser les veilleuses al-
lum6es mais plut6t, il n'a pas pens6 qu'il y avait
risque probable d'incendie quand les veilleuses
se trouvent dans une autre pibce. Il n'y a donc
rien au dossier qui permet d'imputer une erreur
de jugement A 1'appelant. Je ne crois pas non plus
qu'il soit possible de conclure-et cela ne met-
trait en jeu que la faute commune-qu'il aurait
dft savoir ou pr6voir que s'il n'6teignait pas les
veilleuses, il subirait probablement des blessures
ou des dommages mat6riels en utilisant le bou-
che-pores dans la piice voisine.

Je suis donc d'avis d'accueillir l'appel, d'infir-
mer le jugement de la Cour d'appel et de r6tablir
la d6cision du Juge Morand en faveur des appe-
lants. Ceux-ci auront droit a leurs d6pens en
toutes les Cours.

Appel accueilli avec dipens.

Procureurs des demandeurs, appelants: Mont-
gomery, Cassels, Mitchell, Somers, Dutton &
Winkler, Toronto.

Procureur des ddfenderesses, intimdes: G. E.
Vickers, Toronto.
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Panagiotis Grillas Appellant;

and

The Minister of Manpower and
Immigration Respondent.

1971: February 15, 16; 1971: December 20.

Present: Abbott, Martland, Judson, Pigeon and
Laskin JJ.

ON APPEAL FROM THE IMMIGRATION APPEAL

BOARD

Immigration-Immigration Appeal Board dismiss-
ing appeal from deportation order-Appeal reopened
to hear evidence not previously available-Jurisdic-
tion-One member of Board replaced at later hear-
ing-Board relying on statement of fact, not other-
wise proved, made by counsel for respondent in
argument-Immigration Appeal Board Act, 1966-67
(Can.), c. 90, ss. 14, 15.

The appellant, a Greek citizen, arrived in Canada
as a member of a ship's crew. He jumped ship at
Montreal, was later arrested and then ordered by a
Special Inquiry Officer to be deported. The appellant
appealed to the Immigration Appeal Board and the
sole issue on the appeal was whether the Board
should exercise the discretion conferred on it by
s. 15 of the Immigration Appeal Board Act, 1966-67
(Can.), c. 90, and allow the appellant to remain in
Canada. The appeal was dismissed and the appellant
then brought a motion before the Board to reopen
the appeal on the grounds that there was evidence,
not previously available, which would establish
reasonable grounds for believing that the appellant
would be subjected to unusual hardship if he were
returned to Greece. The motion was granted but, in
the result, the Board confirmed its earlier decision.
On appeal to this Court, the appellant relied on two
main grounds of appeal: 1. That the members of the
Board who heard the original appeal were not the
same group as those who heard the new evidence
when the hearing reopened. One of the three mem-
bers who heard the original appeal was replaced at
the later hearing by another. 2. That the Board's de-
cision was based, at least in part, upon a statement
made in argument by counsel for respondent, which,
the Board conceded, was not evidence. The state-
ment was an explanation for certain inquiries made
by the Greek police concerning the appellant.
According to counsel, the assistance of the police

Panagiotis Grillas Appelant;

et

Le Ministre de la Main-d'Oeuvre
et de l'Immigration Intimg.

1971: les 15 et 16 f6vrier; 1971: le 20 d6cembre.

Pr6sents: Les Juges Abbott, Martland, Judson,
Pigeon et Laskin.

EN APPEL DE LA COMMISSION D'APPEL DE
L'IMMIGRATION

Immigration-Commission d'appel de l'immigra-
tion rejetant un appel d'un ordre d'expulsion-Re-
prise de l'appel pour entendre une preuve inaccessible
auparavant-Compitence-Un des membres de la
Commission remplaci lors de l'audition subsdquente
-La Commission a, sans autre preuve, ajoutd foi i
l'affirmation d'un fait par l'avocat de l'intimg 4
l'audition-Loi sur la Commission d'appel de l'immi-
gration, 1966-67 (Can.), c. 90, art. 14, 15.

L'appelant, un citoyen grec, est arriv6 au Canada
comme membre de l'6quipage d'un navire. II a quitt6
ce navire A Montreal et a 6t6 subs6quemment arrt6.
Un enquiteur sp6cial a ordonn6 son expulsion. II
a interjet6 appel A la Commission d'appel de l'immi-
gration et la seule question en litige est de savoir
si la Commission devait exercer le pouvoir dis-
cr6tionnaire que lui conf&re l'art. 15 de la Loi sur
la Commission d'appel de l'immigration et permet-
tre a I'appelant de demeurer au Canada. L'appel a
6t6 rejet6 et 'appelant a alors demand6 h la Com-
mission, par requ8te, la reprise de l'appel pour le
motif qu'il existait des 616ments de preuve, inacces-
sibles auparavant, qui donneraient des motifs raison-
nables de croire que l'appelant serait soumis h de
graves tribulations s'il 6tait renvoy6 en Grkce. La
requite a 6t6 accueillie mais, en fin de compte, la
Commission a maintenu l'ordonnance qu'elle avait
rendue pr6idemment. Devant cette Cour, I'appelant
s'appuie sur deux motifs principaux: 1. Que les
membres de la Commission qui ont entendu le
premier appel ne constituaient pas un groupe iden-
tique A celui qui a entendu le nouveau t6moignage
lors de la reprise de l'appel. L'un des trois membres
qui avaient entendu le premier appel fut remplac&
lors de l'audition subs6quente. 2. Que la d6cision
de la Commission se fonde, en partie du moins, sur
une d6claration faite par l'avocat de l'intim6 dans
sa plaidoirie, d6claration qui, la Commission l'a
admis, ne faisait pas partie de la preuve. La d6clara-
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had been enlisted by the Department of Manpower
and Immigration to go to the appellant's mother's
place to try to find out the appellant's whereabouts
in Canada, so that he could be informed that he
should present himself voluntarily to the immigra-
tion authorities.

Held (Martland and Laskin JJ. dissenting): The
appeal should be dismissed.

Per Abbott, Martland, Judson and Laskin JJ.: The
Immigration Appeal Board Act, having defined the
powers of the Board, in disposing of an appeal, in
s. 14, goes on, in s. 15(1), to give to the Board what
might be called an "equitable" jurisdiction, to be
exercised at its discretion, in certain circumstances,
even though it has dismissed an appeal against a
deportation order. There is no appeal from the way
in which that discretion is used by the Board, pro-
vided it is properly exercised. When it is exercised, in
favour of an appellant, the terms and conditions
which are imposed, pursuant to subs. (2), are sub-
ject to review by the Board, and the Board may
amend or quash its own order.

This "equitable" jurisdiction of the Board, under
s. 15(1), is a continuing jurisdiction, and not one
which must be exercised once and for all. The inten-
tion of the Act was to enable the Board, in certain
circumstances, to ameliorate the lot of an appellant
against whom a deportation order had lawfully been
made. It is in accordance with that intent that the
Board should have jurisdiction, in cases which it
deems proper, to hear further evidence on the issues
involved under s. 15(1), even though it has made
an order dismissing the appeal. The Board had juris-
diction to reopen the hearing of the appellant's
appeal to permit him to present additional evidence.

Per Abbott and Judson JJ.: The statements made
by counsel for the respondent, to which exception
was taken, were accepted by the Board as part of his
argument and not as evidence, and the Board made
no error in so doing.

The later hearing was not a continuation of the
first hearing, but was, in effect, a fresh appeal to the
Board on new evidence upon which the Board was
invited to exercise its jurisdiction under s. 15 to stay

tion donnait une explication aux recherches de la
police grecque au sujet de l'appelant. Selon l'avocat,
le Ministbre de la Main-d'Oeuvre et de l'Immigration
avait requis l'assistance de la police pour aller chez
la mere de l'appelant et tenter de d6couvrir otiL
celui-ci se trouvait, de fagon h lui faire savoir qu'il
devait se livrer volontairement aux autorit6s de
1'immigration.

Arrdt: L'appel doit Stre rejet6, les Juges Martland
et Laskin 6tant dissidents.

Les Juges Abbott, Martland, Judson et Laskin:
Aprbs avoir d6fini, h 1'art. 14, les attributions de la
Commission A l'6gard de la d6cision d'un appel, la
Loi sur la Commission d'appel de l'immigration
accorde ensuite A la Commission, A l'art. 15(1), ce
qu'on pourrait appeler une comp6tence ed'6quit6',

qu'elle peut exercer librement, en certaines circon-
stances, mime si elle a rejet6 un appel d'un ordre
d'expulsion. Il n'y a pas d'appel h l'encontre de la
manibre dont la Commission a exerce ce pouvoir
discr6tionnaire pourvu qu'elle l'ait exerc6 de fagon
appropri6e. Lorsqu'elle l'exerce en faveur d'un ap-
pelant, les modalit6s et conditions qu'elle impose
en vertu du par. (2) sont sujettes i revision par la
Commission et celle-ci peut modifier ou annuler sa
propre ordonnance.

Cette comp6tence ad'6quit6> que la Commission
posside en vertu de l'art. 15(1) est une comp6tence
qui se prolonge dans le temps et non une comp6-
tence qu'elle exerce une fois pour toutes. Le but de
la Loi est d'habiliter la Commission, en certaines
circonstances, a ambliorer le sort d'un appelant con-
tre lequel il existe un ordre d'expulsion valide. C'est
dans ce but que la Commission doit avoir com-
p6tence pour entendre, si elle le juge h propos, de
nouveaux 616ments de preuve sur les questions vis6es
par l'art. 15(1), bien qu'elle ait d6ji rendu une or-
donnance rejetant I'appel. La Commission avait
comp6tence pour reprendre l'audition de l'appel en
vue de permettre & I'appelant de soumettre un sup-
pl6ment de preuves.

Les Juges Abbott et Judson: Les d6clarations que
l'avocat de l'intim6 a faites, contre lesquelles on
s'est 61ev6, ont 6t6 accept6es par la Commission
comme partie de la plaidoirie et non comme preuve,
et la Commission n'a commis aucune erreur en les
acceptant ainsi.

La seconde audition n'6tait pas la continuation de
la premibre, mais constituait de fait un nouvel appel
h la Commission appuy6 sur une nouvelle preuve i
l'6gard de laquelle elle 6tait appelbe a exercer le
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or quash the deportation order. There was no prin-
ciple of law which required that the new hearing
be held before the same panel that had made the
original decision. Moreover, it was clear that the
appellant had suffered no injustice as a result of
the change in personnel.

Per Pigeon J.: While it is true that the Immigra-
tion Appeal Board Act provides in s. 15 for the re-
view and amendment of orders issued on appeals
from deportation orders, such provision is made for
specified cases none of which is applicable. From
the fact that provision has been made for amend-
ment and review in specified cases it should be held
not that a general power was intended to be con-
ferred, but that this continuing jurisdiction was to
be limited to the cases specified. Accordingly, the
appeal should be dismissed on the basis that the de-
cision of the Board reaffirming the order of deporta-
tion was correct because, in the circumstances, it
had no jurisdiction to review or rehear the appeal
after its final order had been issued.

The appellant could not invoke the principle that,
in the case of boards entrusted with powers to be
exercised in a quasi-judicial manner, no member
who has not heard all the evidence may properly
take part in the decision. He clearly had no right to
have his case reheard.

On the final point raised, the Board correctly
stated that counsel's submission was not evidence,
and no error of law was made in taking the sub-
mission into consideration for what it was in fact,
no more than a possible explanation.

Per Martland and Laskin JJ., dissenting: The
Board erred in law in relying on a statement of fact,
not otherwise proved, made by counsel for the re-
spondent in the course of his argument. That which
was said by counsel bore directly on the main issue
of fact in the appeal.

APPEAL from a decision of the Immigration
Appeal Board, dismissing an appeal from a de-
portation order. Appeal dismissed, Martland and
Laskin JJ. dissenting.

R. Pearl, for the appellant.

Andrd Garneau, for the respondent.

pouvoir qu'elle a, en vertu de Part. 15, de surseoir
A I'ordonnance d'expulsion ou de l'annuler. Il n'y a
aucun principe de droit qui exige que la nouvelle
audition se tienne devant le m8me groupe que celui
qui a rendu l'ordonnance initiale. De plus, il est
clair que l'appelant ne peut avoir subi aucune in-
justice par suite du changement intervenu dans la
composition du groupe.

Le Juge Pigeon: Bien qu'il soit vrai qu'h l'art. 15,
la Loi sur la Commission d'appel de l'immigration
lui permet de reviser et de modifier une ordonnance
dblivr6e A la suite d'un appel d'une ordonnance
d'expulsion, cette disposition vise des cas precis qui
ne se pr6sentent pas ici. Du fait que la Loi permet
Ia r6vision ou la modification dans des cas pr6cis, il
faut conclure non pas qu'on a voulu accorder un
pouvoir g6n6ral, mais que ce prolongement de com-
p6tence doit se limiter aux cas mentionn6s. L'appel
doit donc 8tre rejet6 pour le motif que la d6cision
de la Commission qui maintient l'ordonnance
d'expulsion est r6gulibre vu que, dans les circon-
stances, la Commission n'avait pas le pouvoir de
r6examiner ou r6entendre l'appel aprbs avoir rendu
son ordonnance d6finitive.

L'appelant ne peut pas invoquer le principe que,
dans le cas de commissions dot6es de pouvoirs a
exercer de fagon quasi judiciaire, aucun membre
qui n'a pas entendu la preuve au complet ne peut
valablement participer la d6cision. Il n'avait mani-
festement aucun droit d'exiger une nouvelle audition
de son appel.

Quant A la dernibre question soulevie, la Commis-
sion a dit A juste titre que la pr6tention de l'avocat
ne faisait pas partie de la preuve, et ce ne fut pas
une erreur de droit que de considbrer cette priten-
tion en la prenant pour ce qu'elle 6tait en r6alit6, rien
de plus qu'une explication possible.

Les Juges Martland et Laskin, dissidents: La
Commission a commis une erreur de droit en ajou-
tant foi & l'affirmation d'un fait que l'avocat de
l'intim6 a faite, sans autre preuve, pendant sa plai-
doirie. Ce qu'a dit l'avocat porte directement sur la
principale question de fait en litige dans I'appel.

APPEL d'une d6cision de la Commission
d'appel de l'immigration, rejetant un appel d'un
ordre d'expulsion. Appel rejet6, les Juges Mart-
land et Laskin 6tant dissidents.

R. Pearl, pour I'appelant.

Andrd Garneau, pour 1'intim6.
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The judgment of Abbott and Judson JJ. was
delivered by

ABBOTT J.-On May 8, 1968, the appellant,
a native and citizen of Greece, then 17 years of
age, with two other members of the crew, deserted
the ship M/V "Dimitrios N.", while she was in
Montreal. He had relatives in Montreal and not
long after jumping ship found work as a dish-
washer in a restaurant in the city.

He was arrested on July 3, 1968, and appeared
with his counsel before a Special Inquiry Officer
under s. 11 of the Immigration Act. On July 25,
1968, following an inquiry held pursuant to the
said Act, he was ordered to be deported. The
same day, under s. 11 of the Immigration Appeal
Board Act, the appellant appealed to the Im-
migration Appeal Board (hereinafter referred to
as the Board) against the order of deportation.

There can be no question as to the validity of
the deportation order made by the Special Inquiry
Officer; indeed it was not challenged before the
Board or before this Court. The sole issue on the
appeal was whether the Board should exercise
the discretion conferred on it by s. 15 of the
Appeal Board Act and allow the appellant to
remain in Canada.

That section reads:

15. (1) Where the Board dismisses an appeal
against an order of deportation or makes an order
of deportation pursuant to paragraph (c) of section
14, it shall direct that the order be executed as soon
as practicable, except that

(a) in the case of a person who was a permanent
resident at the time of the making of the order of
deportation, having regard to all the circumstances
of the case, or
(b) in the case of a person who was not a per-
manent resident at the time of the making of the
order of deportation, having regard to

(i) the existence of reasonable grounds for be-
lieving that if execution of the order is carried
out the person concerned will be punished for
activities of a political character or will suffer
unusual hardship, or

Le jugement des Juges Abbott et Judson a 6t6
rendu par

LE JUGE ABBOTT-Le 8 mai 1968, 1'appelant,
citoyen grec n6 en Grace, alors Ag6 de 17 ans,
d6serte le navire M/V <Dimitrios N.2> pendant
l'escale de celui-ci A Montr6al, avec deux autres
membres de 1'6quipage. II a des parents a Mont-
r6al et peu de temps aprbs avoir quitt6 le navire,
il se trouve un emploi comme plongeur dans un
restaurant de la ville.

Il est arrat6 le 3 juillet 1968 et comparait,
assist6 d'un avocat, devant un enqu8teur special
en vertu de l'art. 11 de la Loi sur l'immigration.
Le 25 juillet 1968, a la suite d'une enqu8te tenue
en vertu de cette Loi, I'enqu8teur ordonne son
expulsion. Le jour mime, I'appelant interjette
appel A la Commission d'appel de l'immigration
(ci-aprbs nomm6e la Commission) de l'ordon-
nance d'expulsion en vertu de 1'art. 11 de la Loi
sur la Commission d'appel de l'immigration.

La validit6 de l'ordonnance d'expulsion rendue
par 1'enquiteur sp6cial ne saurait 8tre mise en
cause; de fait, elle n'a pas 6t6 contest6e ni devant
la Commission ni en cette Cour. La seule question
en litige est de savoir si la Commission devait
exercer le pouvoir discr6tionnaire que lui confire
l'art. 15 de la Loi sur la Commission d'appel de
l'immigration et permettre a l'appelant de demeu-
rer au Canada.

Cet article est ainsi libell6:

15. (1) Lorsque la Commission rejette un appel
d'une ordonnance d'expulsion ou rend une ordon-
nance d'expulsion en conformit6 de l'alinia (c) de
Particle 14, elle doit ordonner que l'ordonnance soit
ex6cut6e le plus t6t possible, sauf que

(a) dans le cas d'une personne qui 6tait un r6si-
dent permanent a l'6poque oi a 6t6 rendue l'or-
donnance d'expulsion, compte tenu de toutes les
circonstances du cas, on
(b) dans le cas d'une personne qui n'6tait pas un
r6sident permanent A l'6poque ohi a 6t6 rendue
I'ordonnance d'expulsion, compte tenu

(i) de l'existence de motifs raisonnables de
croire que, si l'on prochde A l'ex6cution de
l'ordonnance, la personne int&ress6e sera punie
pour des activit6s d'un caractbre politique ou
soumise A de graves tribulations, ou
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(ii) the existence of compassionate or humani-
tarian considerations that in the opinion of the
Board warrant the granting of special relief,

the Board may direct that the execution of the order
of deportation be stayed, or may quash the order or
quash the order and direct the grant of entry or
landing to the person against whom the order was
made.

(2) Where, pursuant to subsection (1), the Board
directs that execution of an order of deportation be
stayed, it shall allow the person concerned to come
into or remain in Canada under such terms and con-
ditions as it may prescribe and shall review the case
from time to time as it considers necessary or ad-
visable.

(3) The Board may at any time
(a) amend the terms and conditions prescribed
under subsection (2) or impose new terms and
conditions; or
(b) cancel its direction staying the execution of
an order of deportation and direct that the order
be executed as soon as practicable.

(4) Where the execution of an order of deporta-
tion

(a) has been stayed pursuant to paragraph (a) of
subsection (1), the Board may at any time there-
after quash the order; or
(b) has been stayed pursuant to paragraph (b)
of subsection (1), the Board may at any time
thereafter quash the order and direct the grant of
entry or landing to the person against whom the
order was made.

This somewhat unusual section gives the Board
broad discretionary powers to allow a person to
remain in Canada who is inadmissible under the
Immigration Act. Before the section was enacted,
such power was vested solely in the executive
branch of Government.

Whether the discretion to be exercised by the
Board under s. 15 be described as equitable,
administrative or political, it is not in the strict
sense a judicial discretion, but it would appear it
should be exercised essentially upon humanitarian
grounds.

After a hearing, the Board refused to exercise
its discretion under s. 15 and, on October 22,

(ii) l'existence de motifs de piti6 ou de consi-
d6rations d'ordre humanitaire qui, de l'avis de
la Commission, justifient l'octroi d'un redresse-
ment sp~cial,

la Commission peut ordonner de surseoir A I'ex6cu-
tion de l'ordonnance d'expulsion ou peut annuler
l'ordonnance et ordonner qu'il soit accord6 A la
personne contre qui l'ordonnance avait 6t6 rendue
le droit d'entr6e ou de d6barquement.

(2) Lorsque, en conformit6 du paragraphe (1)
la Commission ordonne de surseoir h l'ex6cution
d'une ordonnance d'expulsion, elle doit permettre a
la personne int6ress6e de venir ou de demeurer au
Canada aux conditions qu'elle peut prescrire et doit
examiner de nouveau l'affaire, A l'occasion, selon
qu'elle l'estime n6cessaire ou opportun.

(3) La Commission peut, en tout temps,
(a) modifier les conditions prescrites aux termes
du paragraphe (2) ou imposer de nouvelles con-
ditions; ou
(b) annuler sa d6cision de surseoir A l'ex6cution
d'une ordonnance d'expulsion et ordonner que
1'ordonnance soit ex6cut6e aussit6t que possible.
(4) Lorsqu'il a 6t6 sursis i l'ex6cution d'une

ordonnance d'expulsion
(a) en conformit6 de l'alin6a (a) du paragraphe
(1), la Commission peut, en tout temps, par la
suite, annuler I'ordonnance; ou
(b) en conformit6 de I'alin6a (b) du paragraphe
(1), la Commission peut, en tout temps par la
suite, annuler l'ordonnance et d6cr6ter que le
droit d'entr6e ou de d6barquement soit accord6
i la personne contre qui l'ordonnance a 6t6
rendue.

Cet article plut6t inusit6 accorde h la Commis-
sion des pouvoirs discr6tionnaires 6tendus de
permettre A quelqu'un de demeurer au Canada
meme s'il n'est pas admissible aux termes de la
Loi sur l'immigration. Avant I'adoption de cet
article, cette facult6 appartenait exclusivement au
pouvoir ex6cutif.

Peu importe que le pouvoir discr6tionnaire dont
jouit la Commission en vertu de l'art. 15 soit
qualifi6 de pouvoir fond6 sur l'6quit6, de pouvoir
administratif ou de pouvoir politique, il n'est pas
judiciaire au sens strict, mais doit s'exercer essen-
tiellement, semble-t-il, pour des motifs d'ordre
humanitaire.

A la suite d'une audition, la Commission a
refus6 d'exercer le pouvoir discr6tionnaire dont
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1968, dismissed the appeal and ordered that the
deportation order be carried out as soon as pos-
sible. On November 8, 1968, appellant brought
a motion before the Board to reopen the appeal
on the ground that evidence, not previously avail-
able, had come to light of certain political activities
of appellant while in Greece.

The course of the subsequent proceedings
before the Board is reviewed in the reasons of
my brother Martland. In the result, the Board
granted the motion to reopen the appeal but, on
January 24, 1969, ordered that the appeal be dis-
missed and the deportation order executed as
soon as practicable. The appeal to this Court,
by leave, is from that decision.

For the reasons given by my brother Martland,
I agree that, until a deportation order has actually
been executed, the Board is entitled, as it did in
this case, to reopen an appeal, hear new evidence
and, if it sees fit to do so, to revise its former
decision and exercise its discretion under s. 15
to allow an appellant to remain in Canada. With
respect, however, I do not share his view that
the Board erred in law in reaching the decision
which it did on January 24, 1969.

The suggestion that appellant might be punished
for political activities if he returned to Greece
was not raised before the Board on the first hear-
ing of the appeal. The additional evidence given
on the rehearing was directed almost entirely to
show that this might be the case.

The Board, in its reasons for disposition of
the appeal dated February 27, 1969, said:

After carefully considering all the evidence and
arguments adduced before it, both at the original
hearing and at the reopened hearing of this appeal,
the Board is unable to find that there are reasonable
grounds for believing that the appellant will be pun-
ished for activities of a political character if he re-
turns to Greece. Even if he was present during what

elle jouit en vertu de l'art. 15; le 22 octobre
1968, elle a rejet6 1'appel et d6cr6t6 l'ex6cution
de l'ordonnance d'expulsion le plus t6t possible.
Le 8 novembre 1968, I'appelant a pr6sent6 une
requ~te h la Commission demandant la reprise
de l'appel pour le motif que des 616ments de
preuve, inaccessibles auparavant, r6v6laient que
1'appelant s'6tait livr6 h certaines activitbs poli-
tiques lorsqu'il 6tait en Grace.

Mon colligue le Juge Martland relate le cours
des proc6dures subs6quentes devant la Commis-
sion. Finalement, la Commission a accord6 la
requite en reprise d'appel, mais a rejet6 l'appel
le 24 janvier 1969 et d6cr6t6 l'ex6cution de l'or-
donnance d'expulsion le plus t6t possible. C'est
de cette d6cision dont on fait appel h cette Cour
avec autorisation.

Pour les mimes motifs que ceux qu'6nonce
mon collgue le Juge Martland, je suis d'avis que
jusqu'd 1'ex6cution effective de l'ordonnance d'ex-
pulsion, la Commission a le pouvoir, comme
elle l'a fait dans ce cas-ci, de reprendre un appel,
d'entendre une nouvelle preuve, et, si elle le juge
A propos, de r6viser la d6cision qu'elle a d6jh
rendue et d'exercer le pouvoir discr6tionnaire
qu'elle posside en vertu de 1'art. 15 d'autoriser
un appelant h demeurer au Canada. Cependant,
et je le dis respectueusement, je ne partage pas
son avis que la Commission a commis une erreur
de droit en arrivant h la d6cision qu'elle a rendue
le 24 janvier 1969.

La possibilit6 que 1'appelant pourrait subir une
punition h cause de ses activitis politiques s'il
retournerait en Grice n'a pas 6t6 soulev6e devant
la Commission lors de la premibre audition
d'appel. Les nouveaux 616ments de preuve appor-
t6s A la seconde audition 6taient presque tous
destin6s h 6tablir qu'une telle possibilit6 pouvait
se r6aliser.

La Commission, dans ses motifs de d6cision
d'appel du 27 f6vrier 1969, dit ceci:

[TRADUCTION] Apris avoir soigneusement examin6
toute la preuve et les plaidoiries pr6sent6es devant
elle tant A la premiere qu'd la seconde audition de
l'appel, la Commission ne peut conclure qu'il y a
des motifs raisonnables de croire que l'appelant sera
puni A cause d'activitis de caractbre politique s'il
retourne en Gr~ce. Meme s'il 6tait pr6sent lors de
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may be described as student demonstrations in favour
of Papandreou's Government when he was at Tech-
nical School, there is no evidence that the appellant
thereby became personally known to the Greek
police. These demonstrations took place before
April 1967 (transcript of hearing on January 22,
1969, pages 40-41). The appellant remained in
Greece, both in Athens and at his home village
until March 18, 1968, when he joined the crew of
the M/V "Dimitrios" N. (Minutes of inquiry, page
10). He was issued an apprentice seaman's book,
No. 26559, by the Greek authorities on September
19, 1967. (Minutes of inquiry, page 9). There is no
evidence whatever that the appellant had any diffi-
culties with the Greek police before he left the
country or that he had any trouble obtaining his
seaman's book. Further, it may be noted that the
appellant attended technical school during the aca-
demic year 1966-1967. He was born on May 27,
1951, so that at the time of the alleged demonstra-
tions he was fifteen years of age.

It is the Board's opinion that if in fact the Greek
police have made inquires about the appellant after
his departure from Greece, Mr. P6pin's explanation,
though not evidence, is more plausible than that of
the appellant. In his submission to the Board, Mr.
P6pin stated (pages 75 and 76 of the transcript of
hearing of January 22, 1969); "Now, maybe the
police did go to his mother's place. Our Department,
when a person is reported as a deserter, from the
information referred to on the crew's index card, we
ask our Visa Office in Athens to get in touch with
the nearest next-of-kin. Sometimes a letter will not
do the trick. Then we enlist the assistance of the
Police Force to get in touch with the parents to try
to find the whereabouts of the deserter in Canada,
so as to inform him that he should surrender; other-
wise he might be subject to prosecution for remain-
ing in Canada by stealth."

I therefore submit that if the Police did call at
his mother's place it was only to inform her that her
son was in Canada illegally and that he should pre-
sent himself voluntarily.

It may be added that Mr. Pearl filed with Board
certain newspaper reports of events in Greece (Ex-
hibit A at the reopened hearing on January 22,
1969). These have of course no value as evidence
and have not influenced the Board in coming to its
decision.

ce qu'on peut appeler les manifestations 6tudiantes
en faveur du gouvernement de M. Papandreou alors
qu'il fr6quentait I'6cole des arts et m6tiers, il n'y a
pas de preuve que ces manifestations aient attir6
l'attention de la police grecque sur lui personnelle-
ment. Elles ont eu lieu avant avril 1967 (transcrip-
tion de l'audition du 22 janvier 1969, pages 40 et
41). L'appelant est demeur6 en Grace, A Athhnes et
dans son village, jusqu'au 18 mars 1968, alors qu'il
est devenu membre de l'6quipage du M/V "Dimi-
trios" N (Procks-verbal d'enquite, p. 10). L'admi-
nistration grecque lui a d6livr6 un livret d'apprenti-
marin, sous le n' 26559, le 19 septembre 1967
(Procks-verbal d'enqu8te, p. 9). Il n'y a rien dans
la preuve qui indique que l'appelant ait eu des
d6m8l6s avec la police grecque avant de quitter le
pays ou qu'il ait eu de la difficult6 A obtenir son
livret de marin. De plus, on peut observer que
l'appelant a fr6quent6 l'6cole des arts et m6tiers
pendant I'ann6e scolaire 1966-1967. Il est n6 le
27 mai 1951, de sorte qu'au moment des manifes-
tations en cause il avait 15 ans.

La Commission est d'avis que si, de fait, la police
grecque a proc6d6 A une enquite au sujet de I'appe-
lant apris son d6part de Grce, I'explication de
M' P6pin, bien qu'elle ne fasse pas partie de la
preuve, est plus plausible que celle de l'appelant.
Dans sa plaidoirie devant la Commission, M' P6pin
a dit: (pp. 75 et 76 de la transcription de l'audition
du 22 janvier 1969): aMaintenant, il se peut que la
police soit all6e chez sa mere. Notre ministire,
lorsqu'on signale la d6sertion de quelqu'un, d'aprbs
les renseignements portis h la carte indicatrice de
I'6quipage, nous demandons h notre bureau des
visas A Athhnes de communiquer avec le plus proche
parent. Souvent une lettre ne donne rien. Alors
nous recherchons le concours de la police pour
communiquer avec les parents et essayer de trouver
oii le d6serteur se trouve au Canada de fagon A lui
faire savoir qu'il devrait se livrer, qu'autrement il
s'expose A des poursuites s'il demeure au Canada
clandestinement.

Je pritends donc que si la police s'est pr6sent6e
chez sa mare, ce n'est que pour l'aviser que son fils
se trouvait ill6galement au Canada et qu'il devrait
se livrer de son plein gr6.

Il y a peut-tre lieu d'ajouter que M* Pearl a
produit certains comptes rendus parus dans les jour-
naux au sujet des 6v6nements qui se sont produits
en Grace (Pibce A, lors de la seconde audition, le
22 janvier 1969). Ces comptes rendus, 6videmment,
n'ont aucune valeur probante et la Commission n'en
a pas tenu compte en prenant sa d6cision.
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The board sees no reason to change or amend its
decision of January 22, 1969, and its order dated
October 22, 1969, is therefore hereby confirmed.

It seems clear to me that the Board was not
prepared to accept without reservation the evi-
dence as to police inquiries given at the second
hearing by appellant and by the witness Arvanitis.

The statements made by Mr. P6pin, counsel
for respondent, in the course of his argument,
which are referred to in the reasons of the Board
and to which exception was taken, were accepted
by the Board as part of his argument and not as
evidence, and I do not agree that the Board erred
in law in so doing.

Appellant also argued that the Board failed to
properly exercise its jurisdiction in not having
the appeal reheard and decided by the same
members who heard the first appeal. One of the
members who heard the first appeal was replaced
at the second hearing by another. I find no merit
in this submission. The hearing on January 22,
1969, was not a continuation of the first hearing,
but was, in effect, a fresh appeal to the Board
on new evidence upon which the Board was
invited to exercise its jurisdiction under s. 15 to
stay or quash the deportation order. After hearing
the new evidence and reviewing the evidence taken
at the first hearing, the Board refused to do so.
I know of no principle of law which would require
the new hearing to be held before the same panel
that had made the original decision. Moreover, it
is clear that appellant can have suffered no in-
justice as a result of the change in personnel.
He had not one but two hearings before the Board,
was fairly heard at all times, was represented by
able counsel, and was permitted to adduce all the
evidence he desired.

As I have said, my opinion is that the Board
made no error in law in refusing to exercise, in
favour of the appellant, the discretion given to
it under s. 15 of the Act.

La Commission ne voit aucun motif de modifier
ou de rectifier sa d6cision du 22 janvier 1969 et,
par les pr6sentes, maintient en cons6quence l'ordon-
nance qu'elle a rendue, dat6e du 22 octobre 1969.

Il me parait clair que la Commission n'6tait
pas pr&te A accepter sans r6serve les t6moignages
apportis par l'appelant et le t6moin Arvanitis,
lors de la seconde audition, au sujet des enqu8tes
policibres.

Les d6clarations que Me P6pin, I'avocat de
1'intim6, a faites dans sa plaidoirie, d6clarations
dont les motifs de la Commission font mention
et contre lesquelles on s'est 61ev6, ont 6t6 accep-
t6es par la Commission comme partie de la plai-
doirie et non comme preuve et je ne partage pas
l'avis que la Commission a commis une erreur de
droit en les acceptant ainsi.

L'appelant soutient aussi que la Commission
n'a pas correctement exerc6 sa comp6tence en ne
faisant pas entendre et d6cider l'appel par les
m~mes commissaires que ceux qui avaient si6g6
lors du premier appel. Un des commissaires pr6-
sents lors du premier appel avait 6t6 remplac6
lors de la seconde audition. Je ne vois aucun
fondement h cette pr6tention de l'appelant. L'au-
dition du 22 janvier 1969 n'6tait pas la continua-
tion de la premibre, mais constituait de fait un
nouvel appel A la Commission appuy6 sur une
nouvelle preuve h 1'6gard de laquelle elle 6tait
appel6e h exercer le pouvoir qu'elle a, en vertu
de l'art. 15, de surseoir A l'ordonnance d'expul-
sion ou de l'annuler. Apris avoir entendu la nou-
velle preuve et r6examin6 la preuve reque lors
de la premibre audition, la Commission a refus6
d'exercer ce pouvoir. Je ne connais aucun prin-
cipe de droit qui exige que la nouvelle audition
se tienne devant le meme groupe que celui qui a
rendu l'ordonnance initiale. De plus, il est clair
que l'appelant ne peut avoir subi aucune injustice
par suite du changement intervenu dans la com-
position du groupe. II a eu non seulement une,
mais deux auditions h la Commission, on l'a
6cout6 tout au long avec impartialit6, il a eu
l'assistance d'un avocat competent et il a pu pr6-
senter toute la preuve qu'il entendait soumettre.

Je 1'ai d6jh dit, je suis d'avis que la Commis-
sion n'a pas commis d'erreur de droit en refusant
d'exercer en faveur de 1'appelant le pouvoir dis-
critionnaire que Particle 15 de la Loi lui conf~re.
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I would dismiss the appeal.

The judgment of Martland and Laskin JJ. was
delivered by

MARTLAND J. (dissenting)-This is an appeal,
by leave of this Court, from the decision of the
Immigration Appeal Board, hereinafter referred
to as "the Board", dismissing an appeal from a
decision of the Special Inquiry Officer, who
ordered the deportation of the appellant.

The appellant arrived in Canada on May 4,
1968, as a crew member on board the ship M/V
"Dimitrios N." He was arrested on July 3, 1968,
pursuant to the provisions of the Immigration
Act, R.S.C. 1952, c. 325 (as amended), and
appeared before a Special Inquiry Officer. The
Special Inquiry Officer decided that the appellant
could not remain in Canada as of right and
ordered him to be deported. This decision was
appealed to the Immigration Appeal Board which
heard the appeal on October 21, 1968. Counsel
for the appellant did not dispute the validity of
the Special Inquiry Officer's deportation order but
sought to have the Board exercise its powers
under s. 15(1)(b) of the Immigration Appeal
Board Act, which provides:

15. (1) Where the Board dismisses an appeal
against an order of deportation or makes an order
of deportation pursuant to paragraph (c) of section
14, it shall direct that the order be executed as soon
as practicable, except that

(b) in the case of a person who was not a perma-
nent resident at the time of the making of the
order of deportation, having regard to

(i) the existence of reasonable grounds for be-
lieving that if execution of the order is carried
out the person concerned will be punished for
activities of a political character or will suffer
unusual hardship, or
(ii) the existence of compassionate or humani-
tarian considerations that in the opinion of the
Board warrant the granting of special relief,

the Board may direct that the execution of the order
of deportation be stayed, or may quash the order or
quash the order and direct the grant of entry or
landing to the person against whom the order was
made.

Je suis d'avis de rejeter l'appel.
Le jugement des Juges Martland et Laskin a

6t6 rendu par

LE JUGE MARTLAND (dissident)-Le pr6sent
appel, fait sur autorisation de cette Cour, est A
l'encontre d'une d6cision de la Commission d'appel
de l'immigration (ci-aprbs appel6e <la Commis-
sions) rejetant 1'appel d'une d6cision de l'en-
quteur sp6cial qui a ordonn6 1'expulsion de
I'appelant.

L'appelant est arriv6 au Canada le 4 mai 1968
comme membre de l'6quipage du M/V <Dimitrios
ND. II a 6td arr~t6 le 3 juillet 1968, en vertu
des dispositions de la Loi sur l'immigration, S.R.C.
1952, c. 325 (modifi6), et traduit devant un
enqu8teur sp6cial. Celui-ci a jug6 que 1'appelant
ne pouvait pas demeurer au Canada de plein
droit et a ordonn6 son expulsion. Cette d6cision
a fait l'objet d'un appel & la Commission d'appel
de 1'immigration entendu le 21 octobre 1968.
L'avocat de 1'appelant n'a pas contest6 la validit6
de 1'ordonnance d'expulsion rendue par 1'enqu8-
teur sp6cial, mais il a cherch6 A obtenir de la
Commission qu'elle exerce les pouvoirs qu'elle
posshde en vertu de l'art. 15 (1) (b) de la Loi sur
la Commission d'appel de l'immigration:

15. (1) Lorsque la Commission rejette un appel
d'une ordonnance d'expulsion ou rend une ordon-
nance d'expulsion en conformit6 de l'alin6a (c) de
Particle 14, elle doit ordonner que l'ordonnance soit
ex6cut6e le plus t6t possible, sauf que

(b) dans le cas d'une personne qui n'6tait pas un
r6sident permanent A l'6poque oii a 6t6 rendue
l'ordonnance d'expulsion, compte tenu

(i) de l'existence de motifs raisonnables de
croire que, si l'on prochde A l'ex6cution de l'or-
donnance, la personne int6ress~e sera punie pour
des activit6s d'un caractbre politique ou sou-
mise A de graves tribulations, ou
(ii) l'existence de motifs de piti6 ou de consi-
d6rations d'ordre humanitaire qui, de l'avis de
la Commission, justifient l'octroi d'un redresse-
ment sp6cial,

la Commission peut ordonner de surseoir A l'ex6cu-
tion de l'ordonnance d'expulsion ou peut annuler
l'ordonnance et ordonner qu'il soit accord6 A la
personne contre qui l'ordonnance avait 6t6 rendue
le droit d'entr6e ou de d6barquement.
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After considering the evidence, the Board
declined to exercise its discretion under s. 15,
dismissed the appellant's appeal and ordered that
the deportation order be carried out as soon as
possible. An order to this effect was signed by
the Registrar of the Board on October 22. The
Board's reasons for its decision were issued on
November 27.

On November 8 the appellant brought a motion
before the Board to reopen the appeal on the
grounds that there was evidence, not previously
available, which would establish reasonable
grounds for believing that the appellant would be
subjected to unusual hardship if he were returned
to Greece. On January 22, 1969, a newly con-
stituted Board heard and considered counsel's
submissions as they related to the motion to
reopen the appeal. The Board then reserved its
decision on the motion and proceeded, with the
consent of both counsel, to hear the new evidence.

The Board subsequently granted the motion to
reopen the appeal, for the following reasons:

Despite Mr. P6pin's very able argument against
the motion, the Board is of the opinion that it
should be accepted. To some extent it falls within
the principles enunciated in the Board's decision in
respect of the motions of Wu Chan & Fung (June
28, 1968, unreported), namely the discovery of new
evidence (in this case viva voce testimony of a
witness) which could not by reasonable diligence
have been discovered before the original hearing of
the appeal, and which was of such a nature that, if
satisfactorily proved, it would furnish a sufficient
reason for reconsideration of the Board's original
disposition of the appeal.

Further, in view of the youth of the applicant
and the statement that he had been "frightened" to
tell the truth about his political activities at the
original hearing of his appeal, the Board feels that
in the interests of natural justice he should have the
opportunity to give further testimony on this point.

The appellant testified that he was involved
in political demonstrations before he had left
Greece, but had been afraid to talk about it at
the October 21st hearing. The Board also received
the evidence of Sotirios Arvanitis, who had arrived

Apris avoir examin6 la preuve, la Commission
a refus6 d'exercer le pouvoir discritionnaire qu'elle
posside en vertu de 1'art. 15; elle a rejet6 l'appel
et ordonn6 l'ex6cution de l'ordonnance d'expul-
sion le plus t6t possible. Le registraire de la Com-
mission a sign6 une ordonnance A cet effet le
22 octobre. La Commission a rendu les motifs de
sa d6cision le 27 novembre.

Le 8 novembre, l'appelant a demand6 A la
Commission, par requ8te, la reprise de 1'appel
pour le motif qu'il existait des 616ments de preuve,
inaccessibles auparavant, qui donneraient des
motifs raisonnables de croire que l'appelant serait
soumis & de graves tribulations s'il 6tait renvoy6
en Grace. Le 22 janvier 1969, la Commission,
diff6remment composde, a entendu et examin6
les arguments des avocats sur la requ8te en re-
prise d'appel. Elle a alors remis h plus tard sa
d6cision sur la requate et entendu la nouvelle
preuve, du consentement des avocats de part et
d'autre.

La Commission a, par la suite, accueilli la
requte en reprise d'appel pour les motifs sui-
vants:

[TRADUCTION] Malgr6 la tris habile plaidoirie de
M' P6pin h l'encontre de la requite, la Commission
est d'avis que celle-ci devrait 6tre accueillie. S'ap-
pliquent ici dans une certaine mesure les critbres
6nonc6s dans la d6cision qu'avait rendue la Commis-
sion au sujet des requites de Wu Chang & Fung
(28 juin 1968, non publide), savoir, la d&couverte
d'une nouvelle preuve (dans ce cas-ci, le t6moignage
de vive voix d'un timoin) qui n'aurait pu etre d6cou-
verte, mime avec diligence raisonnable, avant la
premibre audition de l'appel et qui 6tait de nature,
si elle 6tait 6tablie de fagon satisfaisante, A justifier
un nouvel examen de la premiere d6cision rendue sur
l'appel par la Commission.

De plus, en raison du jeune age du requ6rant et
de l'affirmation qu'il a ceu peurz de dire la v6rit6
A propos de ses activit6s politiques lors de la pre-
mibre audition de l'appel, la Commission estime
que, pour les fins de la justice naturelle, il devrait
avoir l'occasion de compl6ter sa d6position sur ce
point.

L'appelant a timoign6 qu'il a particip6 A des
manifestations politiques pendant qu'il 6tait en
Grace, mais qu'il avait craint de riv6ler ce fait
& l'audition du 21 octobre. La Commission a
6galement entendu le t6moignage de Sotirios
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in Canada on December 17, 1968, after the date
of the first appeal. Arvanitis stated that the appel-
lant's mother had told him that the Greek police
had been looking for Grillas and that Grillas
should remain in Canada.

Q. Before you left Greece, did the mother of
Panagiotos tell you anything about the Police?

A. Yes. She came and told me when she found
out that I was coming here-to try my utmost
to keep Panagiotos in Canada because if he
returns the Police will arrest him.

Q. Do you know why the Police were looking for
Panagiotos?

A. Yes. Because Panagiotos was in an Athens
school and he used to have meetings and be-
long to organizations and have demonstrations
and shout against the Government.

Q. Then, do you believe the Police were looking
for him for political reasons?

A. Yes.
Q. Do you believe that if Panagiotos is forced to

return to Greece, he would be put into jail?
A. They would put him in jail.

This evidence, although hearsay, was admissible
under s. 7(2) (c) of the Act, which permits the
Board, during a hearing, to receive such additional
information as it may consider credible or trust-
worthy and necessary for dealing with the subject-
matter before it. If believed, it furnished a basis
for the exercise of the Board's discretion under
s. 15(1). The Board did not reject this evidence,
on the basis of credibility. It dealt with the issue
as follows:

It is the Board's opinion that if in fact the Greek
police have made inquiries about the appellant
after his departure from Greece, Mr. P6pin's ex-
planation, though not evidence, is more plausible
than that of the appellant. In his submission to the
Board, Mr. P6pin stated: "Now, maybe the Police
did go to his mother's place. Our Department, when
a person is reported as a deserter, from the informa-
tion referred to on the crew's index card, we ask
our Visa Office in Athens to get in touch with the
nearest next-of-kin. Sometimes a letter will not do
the trick. Then we enlist the assistance of the Police
Force to get in touch with the parents to try to find
the whereabouts of the deserter in Canada, so as to

Arvanitis, qui 6tait entr6 au Canada le 17 dicem-
bre 1968, soit apris le premier appel. Arvanitis
a affirm6 que la mare de 1'appelant lui avait dit
que la police grecque recherchait Grillas et que
celui-ci devrait demeurer an Canada.

Q. Avant que vous ne partiez de Gr&ce, la mare
de Panagiotos vous a-t-elle parl6 de la police?

R. Oui. Quand elle a su que je venais au Canada,
elle est venue me dire de faire tout ce que je
pouvais pour que Panagiotos reste au Canada
parce que, s'il revenait, la police l'arr8terait.

Q. Savez-vous pourquoi la police recherchait
Panagiotos?

R. Oui. Parce que Panagiotos frdquentait une
6cole d'Athhnes, qu'il avait assist6 a des rdu-
nions, 6t6 membre d'organisations, particip6
& des manifestations et hu6 le gouvernement.

Q. Alors, croyez-vous que la police le recherchait
pour des motifs politiques?

R. Oui.
Q.

R.

Croyez-vous que si Panagiotos est renvoy6
de force en Grice, il sera emprisonn6?
Ils l'emprisonneraient.

Bien que ce t6moignage constitue du ouY-dire,
il est recevable en vertu de l'art. 7(2) (c) de la
Loi qui permet A la Commission de recevoir, au
cours d'une audition, les renseignements suppl6-
mentaires qu'elle peut estimer 6tre de bonne
source ou dignes de foi et n6cessaires pour juger
I'affaire dont elle est saisie. Si l'on y ajoutait foi,
ce t6moignage permettait h la Commission d'exer-
cer le pouvoir discr6tionnaire qu'elle posside en
vertu de l'art. 15(1). La Commission n'a pas
rejet6 ce t6moignage en fonction de sa cr6dibilit6.
Elle d6cide ce point de la faqon suivante:

[TRADUCTION] La Commission est d'avis que si, de
fait, la police grecque a proc6d6 h une enqu8te au
sujet de l'appelant apris son d6part de Grace, I'ex-
plication de M' P6pin, bien qu'elle ne fasse pas
partie de la preuve, est plus plausible que celle de
1'appelant. Dans sa plaidoirie devant la Commission,
M* P6pin a dit: <Maintenant, il se peut que la police
soit all6e chez sa mbre.> Notre ministire, lorsqu'on
signale la d6sertion de quelqu'un, d'aprbs les rensei-
gnements port6s A la carte indicatrice de l'6quipage,
nous demandons A notre bureau des visas h Athbnes
de communiquer avec le plus proche parent. Sou-
vent une lettre ne donne rien. Alors nous recher-
chons le concours de la police pour communiquer
avec les parents et essayer de trouver oi le d6ser-
teur se trouve au Canada de fagon i lui faire savoir
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inform him that he should surrender; otherwise he
might be subject to prosecution for remaining in
Canada by stealth.

I therefore submit that if the Police did call at his
mother's place it was only to inform her that her
son was in Canada illegally and that he should pre-
sent himself voluntarily."

In the result, the Board confirmed its earlier
order.

The appellant relied upon two main grounds
of appeal:

1. That the members of the Board who heard
the original appeal were not the same group as
those who heard the new evidence when the
hearing was reopened. One of the three mem-
bers who heard the appeal, in October, 1968,
was replaced at the later hearing by another.

2. That the Board's decision was based, at
least in part, upon the statement made in
argument by counsel for the respondent, which,
the Board conceded, was not evidence.

At the outset of his argument before this
Court, counsel for the respondent contended that
neither of these grounds was valid in that the
Board was without jurisdiction to reopen the hear-
ing having once issued its written order on
October 22, 1968. After the making of that
order, he submitted that the Board was functus
officio.

Reference was made to the judgment of Rin-
fret J. (as he then was), in this Court, in Paper
Machinery Ltd. v. J. 0. Ross Engineering Corp.'
At p. 188 he said:

The question really is therefore whether there is
power in the Court to amend a judgment which has
been drawn up and entered. In such a case, the rule
followed in England is, we think,-and we see no
reason why it should not also be the rule followed by
this Court-that there is no power to amend a judg-
ment which has been drawn up and entered, except
in two cases: (1) Where there has been a slip in
drawing it up, or (2) Where there has been error
in expressing the manifest intention of the court (In
re Swire, (1885) 30 Ch. D. 239; Preston Banking
Company v. Allsup & Sons, [1895] 1 Ch. 141; Ains-
worth v. Wilding, [1896] 1 Ch. 673).

1 [1934] S.C.R. 186, 2 D.L.R. 239.

qu'il devrait se livrer, qu'autrement il s'expose i
des poursuites s'il demeure au Canada clandesti-
nement.

Je pr6tends done que si la police s'est pr6sent6e
chez sa mbre, ce n'est que pour l'aviser que son fils
se trouvait au Canada ill~galement et qu'il devrait
se livrer de son plein gr6>.

En fin de compte, la Commission a maintenu
l'ordonnance qu'elle avait rendue pric6demment.

L'appelant s'appuie sur deux moyens princi-
paux:

[TRADUCTION] (1) Que les membres de la Com-
mission qui ont entendu le premier appel ne
constituaient pas un groupe identique A celui
qui a entendu le nouveau t6moignage lors de
la reprise de 1'appel. L'un des trois membres
qui avaient entendu 1'appel en octobre 1968
fut remplac6 lors de l'audition subs6quente.

2. Que la d6cision de la Commission se
fonde, en partie du moins, sur une d6claration
faite par l'avocat de l'intim6 dans sa plaidoirie,
d6claration qui, la Commission l'a admis, ne
faisait pas partie de la preuve.

Au d6but de sa plaidoirie en cette Cour, l'avo-
cat de l'intim6 a soutenu que ni l'un ni 1'autre
de ces moyens n'6taient fondds du fait que la
Commission n'avait aucune comp6tence pour re-
prendre l'audition aprbs avoir rendu l'ordonnance
6crite du 22 octobre 1968. Apris avoir rendu
cette ordonnance, la Commission 6tait, d'aprbs
lui, functus officio.

On a invoqu6 le jugement rendu en cette Cour
par le Juge Rinfret (alors juge puin6) dans Paper
Machinery Ltd. c. Ross Engineering Corp.' H dit
ceci, p. 188:
[TRADUCTION] La v6ritable question est done de sa-
voir si la Cour a le pouvoir de modifier un jugement
qui a &6t r6dig6 et inscrit. En cette matibre, la rbgle
suivie en Angleterre, h notre avis-et nous ne conce-
vons pas pourquoi ce ne serait pas lI 6galement la
rkgle suivie par cette Cour-c'est qu'on ne peut
modifier un jugement r6dig6 et inscrit qu'en deux
circonstances: (1) Lorsqu'il y a eu une erreur de
plume ou (2) Lorsqu'il y a eu une erreur dans l'ex-
pression de l'intention manifeste de la cour (In re
Swire (1885), 30 Ch. D. 239; Preston Banking Com-
pany v. Allsup & Sons, [1895] 1 Ch. 141; Ainsworth
v. Wilding, [1896] 1 Ch. 673).

1 [1934] R.C.S. 186, 2 D.L.R. 239.
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The basis for the English rule, to which refer-
ence is made in this passage, is to be found in
the case of In re St. Nazaire Company2, in which
the Court of Appeal held that, under the system
of procedure established by the Judicature Acts,
a judge of the High Court had no jurisdiction to
rehear an order, as the power to rehear was part
of the appellate jurisdiction transferred by the
Acts to the Court of Appeal.

It may be recalled that, at the time the Paper
Machinery Ltd. case was decided, there was an
appeal from this Court to the Judicial Committee
of the Privy Council, and, in fact, a motion for
leave to appeal to that body had been made, un-
successfully, before the motion in issue was made
to this Court.

The same reasoning does not apply to the deci-
sions of the Board, from which there is no appeal,
save on a question of law. There is no appeal by
way of a rehearing.

In R. v. Development Appeal Board, Ex p.
Canadian Industries Ltd.3 , the Appellate Division
of the Supreme Court of Alberta was of the view
that the Alberta Legislature had recognized the
application of the restriction stated in the St.
Nazaire Company case to administrative boards,
in that express provision for rehearing was made
in the statutes creating some provincial boards,
whereas, in the case of the Development Appeal
Board in question, no such provision had been
made. The Court goes on to note that one of the
purposes in setting up these boards is to provide
speedy determination of administrative problems.

The Board in question in this case, however,
was created as an appellate body to hear appeals
in respect of certain matters relating to immigra-
tion. The Act grants an appeal to a person against
whom an order of deportation has been made on
any ground of appeal which involves a question
of law, fact, or mixed law and fact (s. 11). Sec-
tion 14 of the Act provides:

14. The Board may dispose of an appeal under
section 11 or section 12 by

2 (1879), 12 Ch. D. 88.
3 (1969), 9 D.L.R. (3d) 727.

La source de la rigle anglaise mentionn6e dans
cet extrait se trouve dans l'affaire In re St. Nazaire
Company2, dans laquelle la Court of Appeal
avait jug6 qu'en vertu du r6gime de proc6dure
institu6 par les Judicature Acts, un juge de la
High Court n'avait pas le pouvoir de rouvrir les
d6bats au sujet d'une ordonnance puisque ce pou-
voir faisait partie de la juridiction d'appel attri-
bude par ces Lois A la Court of Appeal.

Il y a lieu de se rappeler qu'au moment de la
d6cision dans l'affaire Paper Machinery Ltd. il y
avait eu appel de cette Cour au Comit6 judiciaire
du Conseil priv6, et, de fait, une requite pour
permission d'appeler a cet organisme avait 6t6
pr6sent6e, sans succbs, avant que soit pr6sent6e
en cette Cour la requite sur laquelle il fallait
statuer.

Le m8me raisonnement ne s'applique pas aux
d6cisions de la Commission, dont il n'y a pas
d'appel, sauf sur une question de droit. Il n'y a
pas d'appel par voie de nouvelle audition.

Dans R. v. Development Appeal Board, Ex p.
Canadian Industries Ltd.3 , la Chambre d'appel
de la Cour suprime de l'Alberta a exprim6 l'avis
que la 16gislature albertaine reconnaissait l'appli-
cation de la restriction 6nonc6e dans l'affaire
St. Nazaire Company aux commissions adminis-
tratives puisque des dispositions expresses pr6-
voyant une nouvelle audition avaient t6 ins6r6es
dans les lois 6tablissant certaines commissions
provinciales, tandis que, dans le cas du Develop-
ment Appeal Board en question, il n'y en avait
pas. La Cour a poursuivi en signalant que l'un
des buts de la cr6ation de ces commissions 6tait
d'arriver rapidement au rbglement de probl~mes
administratifs.

La Commission dont il s'agit en la pr6sente
espice a toutefois 6t6 6tablie comme organisme
d'appel A l'6gard de certaines matisres qui re-
lsvent du domaine de l'immigration. La Loi ac-
corde un droit d'appel A une personne vis6e par
un ordre d'expulsion sur tout motif qui implique
une question de droit, une question de fait ou une
question mixte de droit et de fait (art. 11). L'ar-
ticle 14 de la Loi d6crite:

14. La Commission peut statuer sur un appel
pr6vu a l'article 11 ou a l'article 12,

2 (1879), 12 Ch. D. 88.
8 (1969), 9 D.L.R. (3d) 727.
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(a) allowing it;

(b) dismissing it; or

(c) rendering the decision and making the order
that the Special Inquiry Officer who presided at
the hearing should have rendered and made.

However, having defined the powers of the
Board, in disposing of an appeal, it goes on, in
s. 15(1), to give to the Board what might be
called an "equitable" jurisdiction, to be exercised
at its discretion, in certain circumstances, even
though it has dismissed an appeal against a
deportation order. There is no appeal from the
way in which that discretion is used by the Board,
provided it is properly exercised. When it is
exercised, in favour of an appellant, the terms
and conditions which are imposed, pursuant to
subs. (2), are subject to review by the Board,
and the Board may amend or quash its own
order.

In my view, this "equitable" jurisdiction of
the Board, under s. 15(1), is a continuing juris-
diction, and not one which must be exercised once
and for all. The intention of the Act was to enable
the Board, in certain circumstances, to ameliorate
the lot of an appellant against whom a deporta-
tion order had lawfully been made. It is in accord-
ance with that intent that the Board should have
jurisdiction, in cases which it deems proper, to
hear further evidence on the issues involved
under s. 15(1), even though it has made an order
dismissing the appeal. In my opinion, the Board
had jurisdiction to reopen the hearing of the
appellant's appeal to permit him to present addi-
tional evidence.

This being so, it is necessary to consider the
appellant's appeal on the merits. It is only neces-
sary for me to consider one of the grounds,
previously mentioned, because I think it has merit
and is sufficient to support the appeal.

The only substantial issue before the Board
was as to whether the evidence adduced on behalf

(a) en admettant I'appel;
(b) en rejetant l'appel; ou
(c) en pronongant la d6cision et en rendant l'or-
donnance que 1'enquateur sp6cial qui a pr6sid6
I'audition aurait dii prononcer et rendre.

Toutefois, apris avoir dsfini les attributions de
la Commission A l'6gard de la d6cision d'un
appel, la Loi accorde ensuite A la Commission,
h 1'art. 15(1), ce qu'on pourrait appeler une
comp6tence <<d'6quit6> (iequitable> juridiction),
qu'elle peut exercer librement, en certaines cir-
constances, m8me si elle a rejet6 un appel d'un
ordre d'expulsion. II n'y a pas d'appel h 1'en-
contre de la manibre dont la Commission a exerc6
ce pouvoir discritionnaire pourvu qu'elle 1'ait
exerc6 de fagon appropri6e. Lorsqu'elle 1'exerce
en faveur d'un appelant, les modalit6s et condi-
tions qu'elle impose en vertu du paragraphe (2)
sont sujettes A r6vision par la Commission et
celle-ci peut modifier ou annuler sa propre
ordonnance.

A mon avis, cette comp6tence <d'6quit6> que
la Commission posside en vertu de 1'art. 15(1)
est une comp6tence qui se prolonge dans le temps
et non une comp6tence qu'elle exerce une fois
pour toutes. Le but de la Loi est d'habiliter la
Commission, en certaines circonstances, A am6-
liorer le sort d'un appelant contre lequel il existe
un ordre d'expulsion valide. C'est dans ce but
que la Commission doit avoir comp6tence pour
entendre, si elle le juge A propos, de nouveaux
616ments de preuve sur les questions visdes par
1'art. 15(1), bien qu'elle ait d6jh rendu une or-
donnance rejetant 1'appel. A mon avis, la Com-
mission avait comp6tence pour reprendre l'audi-
tion de l'appel en vue de permettre A l'appelant
de soumettre un suppl6ment de preuve.

Dans ce cas, il est n6cessaire d'examiner 1'appel
au fond. Il suffit, selon moi, d'examiner un seul
des moyens susmentionn6s parce que j'estime
qu'il a un fondement et qu'il justifie l'appel.

La seule question de fond soumise L la Com-
mission 6tait celle de savoir si le t6moignage
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of the appellant was sufficient to warrant the
exercise by the Board of its discretion under
s. 15(1). Did reasonable grounds exist for believ-
ing that, if the deportation order were to be
executed, the appellant would be punished for
activities of a political character, or would suffer
unusual hardship?

The evidence led by the appellant was that he
had been involved in anti-government political
demonstrations before he left Greece, that the
Greek police had been looking for him after he
left Greece, and that the witness, who had come
from Greece, believed that they were looking for
him for political reasons. The Board did not reject
this evidence as not being credible, but, instead,
accepted the contention of counsel for the re-
spondent that the police inquiries concerning the
appellant had a different purpose. That purpose,
according to counsel, was that the assistance of
the Greek police had been enlisted by the Depart-
ment of Manpower and Immigration to go to the
appellant's mother's place to try and find out the
appellant's whereabouts in Canada.

There was, however, no evidence of this. If
the aid of the Greek police had been sought by
the Department for such purpose, this could
easily have been proved by a witness who would
be subject to cross-examination. Instead, counsel
for the respondent elected, himself, to make a
statement of fact, not otherwise proved, in the
course of his argument before the Board.

I have previously mentioned that s. 7 (2) (c)
permits the Board, during a hearing, to receive
additional information necessary for dealing with
the matter before it, but I do not construe that
provision as enabling counsel, in the course of
his argument, after all the evidence is in, himself
to give evidence to the Board.

In my opinion, the Board erred, in law, in
placing any reliance on evidence as to fact intro-
duced in that manner. The situation here is

donn6 en faveur de 1'appelant autorisait la Com-
mission h exercer le pouvoir discr6tionnaire
qu'elle posside en vertu de l'art. 15(1). Y avait-il
des motifs raisonnables de croire qu'advenant
1'ex6cution de 1'ordonnance d'expulsion, 1'appe-
lant serait puni A cause d'activitis de caractbre
politique ou serait soumis A de graves tribu-
lations?

La preuve soumise par 'appelant 6tait qu'il
avait 6t6 m616 h des manifestations politiques
anti-gouvernementales avant de quitter la Grace,
qu'aprbs son d6part de ce pays la police grecque
l'avait recherch6, et que le t6moin, venu de Gr~ce,
croyait que la police recherchait l'appelant pour
des motifs politiques. Cette preuve, la Commission
ne l'a pas rejet6e comme n'6tant pas digne de foi,
mais plut6t, elle a choisi d'accepter la pr6tention
de l'avocat de l'intim6 que les recherches de la
police au sujet de 'appelant avaient 6t6 faites
dans un autre but. D'aprbs l'avocat, ces recher-
ches 6taient dues au fait que le ministbre de la
Main-d'oeuvre et de 'Immigration avait requis
l'assistance de la police grecque pour aller chez
la mare de 1'appelant et tenter de d6couvrir o-4
celui-ci se trouvait au Canada.

Cela n'a toutefois pas 6t6 mis en preuve. Si le
ministare avait requis 'assistance de la police
grecque A cette fin, il aurait 6t6 facile de 1'6tablir
par un timoin qui aurait pu 6tre contre-interrog6.
Au lieu de ga, l'avocat de l'intim6 a choisi de
faire lui-mame 'affirmation d'un fait, sans autre
preuve, pendant sa plaidoirie devant la Com-
mission.

J'ai d6ji mentionn6 que l'art. 7 (2) (c) autorise
la Commission A recevoir, an cours d'une audi-
tion, les renseignements suppl6mentaires qui sont
n6cessaires pour juger 'affaire dont elle est saisie,
mais je n'interprdte pas cette disposition comme
permettant & un avocat de fournir lui-meme des
616ments de preuve A la Commission au cours de
sa plaidoirie alors que la preuve est close.

A mon avis, la Commission a commis une
erreur de droit en ajoutant foi h la preuve d'un
fait pr6sent6e de cette favon. La situation dans

[1972] R.C.S. GRILLAS C. MIN. DE LA M. & I. Le luge Martland
591



592 GILSV I.O .&I atadJ 17]SCR

similar to that which was considered by this
Court, recently, in Pisani v. The Queen 4 , in which
it was held that where Crown counsel puts before
the jury, as facts to be considered for conviction,
matters of which there is no evidence and which
come from counsel's personal experience or
observations, a new trial will be ordered where
what was improperly said bears so directly on
the central issue in the case and was so pre-
judicial in respect of that issue that the accused
is deprived of his right to a fair trial.

In the present case, that which was said by
counsel bore directly on the main issue of fact in
the appeal, and was relied upon by the Board in
reaching its conclusion.

In my opinion the appeal should be allowed
and the matter should be returned to the Immi-
gration Appeal Board for further reconsideration.

PIGEON J.-The first question on the appeal to
this Court is whether the Board had jurisdiction
to reopen the hearing of appellant's appeal to the
Board after having issued its written order dis-
missing it and directing that appellant be deported.

In my opinion, this question should not be
considered on the basis of principles applicable
to Courts having an inherent jurisdiction. The
Immigration Appeal Board has nothing but a
limited statutory jurisdiction. A defined part of
governmental administrative powers has been
assigned to it, not by any means the totality of
such powers with respect to immigration. Thus,
there is no room for the application of any prin-
ciple that some remedy ought to be available
when the statute does not provide for an explicit
remedy. If such is the situation, the correct con-
clusion should be that the matter remains within
the discretion of the proper governmental
authorities.

In my view, the decision of this Court in The
City of Jonquibre v. Munger5 , is conclusive
authority on the finality of decisions made by a
board established under a statute pertaining to

ce cas-ci est semblable A celle que cette Cour a
r6cemment examin6e dans Pisani c. La Reine4 ,
oft l'on a jug6 que, lorsque le procureur de la
Couronne pr6sente au jury, comme faits pouvant
d6terminer une d6claration de culpabilit6, des
616ments dont la preuve n'existe pas et qui pro-
viennent de son experience ou de ses observations
personnelles, il y aura ordonnance de nouveau
procks quand ce qui a t6 irr6gulibrement soumis
porte si directement sur le point capital de l'affaire
et a 6 si pr6judiciable sur ce point que l'accus6
se trouve 8tre priv6 de son droit A un procks
juste.

Dans la pr6sente affaire, ce qu'a dit l'avocat
porte directement sur la principale question de
fait en litige dans l'appel et la Commission, en
arrivant h sa d6cision, s'est appuy6e sur ce qu'il
a dit.

A mon avis, I'appel doit 6tre accueilli et 1'af-
faire renvoy6e A la Commission d'appel de l'im-
migration pour rdexamen.

LE JUGE PIGEON-La premiere question que
soul~ve le pourvoi est de savoir si, apres avoir
d61ivr6 une ordonnance 6crite de rejet d'appel et
d'expulsion, la Commission avait le pouvoir de
reprendre l'audition de l'appel de l'appelant.

A mon avis, il ne faut pas aborder cette ques-
tion en se fondant sur les principes applicables
aux tribunaux qui ont des pouvoirs inh6rents.
La Commission d'appel de l'immigration n'a
qu'une comp6tence statutaire limit6e. Une partie
bien d6finie des pouvoirs administratifs du gou-
vernement lui a 6t confie, mais non pas l'en-
semble de ces pouvoirs en matibre d'immigration.
On ne saurait donc pr6tendre qu'il devrait y avoir
un remide possible quand la loi n'en pr6voit
aucun de fagon explicite. Si telle 6tait la situation,
il faudrait conclure que la question reste du do-
maine du pouvoir discr6tionnaire de 1'autorit6
minist6rielle comp6tente.

A mon avis, l'arr~t de cette Cour dans 1'affaire
Cit9 de Jonquiare c. Munger5 , constitue le pric6-
dent d6cisif quant au caractbre d6finitif des d6ci-
sions d'une commission 6tablie en vertu d'une

'[1971] R.C.S. 738, 15 D.L.R. (3d) 1.
* [1964] R.C.S. 45.

[1971] S.C.R. 738,15 D.L.R. (3d) 1.
*[1964] S.C.R. 45.
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the exercise of an administrative jurisdiction. In
that case, the Board was a council of arbitration
empowered to establish conditions of employment
for civic employees when a municipal corporation
was unable to agree with its employees' repre-
sentatives upon the terms of a new collective
labour agreement. After an award had been made,
the Council was requested by the City to vary it
in order to correct what was called a clerical
error. In fact, what was asked for, and the major-
ity of the members of the Council pretended to do,
was a substantial change in the award involving
a denial of important retroactive pay adjustments.
The unanimous judgment of this Court affirming
an equally unanimous judgment of the Court of
Appeal was that the Council had no power to
alter its decision.

In Re War Damage Act, 1943: Re 56, Denton
Road, Twickenham, Middlesex6 , at p. 802,
Vaisey J. said:

On the second point, the plaintiff's counsel offered
for my acceptance the following proposition-that
where Parliament confers on a body such as the
War Damage Commission the duty of deciding or
determining any question, the deciding or determin-
ing of which affects the rights of the subject, such
decision or determination made and communicated
in terms which are not expressly preliminary or pro-
visional is final and conclusive, and cannot, in the
absence of express statutory power or the consent
of the person or persons affected, be altered or with-
drawn by that body. I accept that proposition as
well founded, and applicable to the present case. It
is, I think, supported by Livingston v. Westminster
Corpn., [1904] 2 K.B. 109; 73 L.J.K.B. 434; 68 J.P.
276; 38 Digest 141, 1048; and Robertson v. Minister
of Pensions [1948] 2 All E.R. 767; [1949] 1 K.B.
227; [1949] L.J.R. 323; 2nd Digest Supp.

It is true that the Immigration Appeal Board
Act provides in s. 15 for the review and amend-
ment of orders issued on appeals from deporta-
tion orders. However, such provision is made for
specified cases none of which is applicable. If
Parliament had intended that the Board be

- [1952] 2 All E.R. 799.

loi relative A l'exercice d'une comp6tence admi-
nistrative. Dans cette affaire-lA, la commission
6tait un tribunal d'arbitrage investi du pouvoir
d'6tablir les conditions de travail des fonction-
naires municipaux lorsqu'une municipalit6 ne
pouvait parvenir A s'entendre avec leurs repr6-
sentants sur les conditions d'une nouvelle conven-
tion collective de travail. Aprbs le prononc6 de la
sentence arbitrale, la municipalit6 a demand6 au
tribunal de la modifier pour corriger ce que l'on
a qualifi6 d'erreur mat6rielle. En fait, ce qu'elle
demandait, ce que la majorit6 des membres du
tribunal d'arbitrage a pr6tendu lui accorder,
c'6tait un changement notable, le retranchement
d'importants rajustements r6troactifs de salaire.
L'arrat unanime de cette Cour confirmant l'arrt
6galement unanime de la Cour d'appel a 6t6 que
le tribunal d'arbitrage n'avait pas le pouvoir de
modifier sa sentence.

Dans Re War Damage Act, 1943: Re 56, Den-
ton Road, Twickenham, Middlesex6, le Juge Vai-
sey dit (p. 802):

[TRADUCTION] Sur le second point, I'avocat de la
demanderesse me soumet la proposition suivante:
si le 16gislateur confie A un organisme tel que la
War Damage Commission la tAche de trancher ou
r6gler une question touchant les droits du justi-
ciable, une d6cision de cet organisme, 6tablie et
communiquie en des termes qui n'indiquent pas
express6ment qu'elle est prbliminaire ou provisoire,
est finale et concluante et ne peut, en l'absence
d'un pouvoir expris confir6 par la loi ou par le
consentement de la personne ou des personnes int6-
ressdes, 8tre modifi6e ni rescindde. J'accepte cette
proposition comme bien fond6e et applicable A la
pr6sente affaire. Elle est, A mon avis, appuyde sur
les arrits Livingstone v. Westminster Corpn. [1904]
2 K.B. 109; 73 L.J.K.B. 434; 68 J.P. 276; 38 Digest
141, 1048; et Robertson v. Minister of Pensions
[1948] 2 All E.R. 767; [1949] 1 K.B. 227; [1949]
L.J.R. 323; 2nd Digest Supp.

Il est vrai qu'A 'art. 15, la Loi sur la Commis-
sion d'appel de l'immigration lui permet de reviser
et de modifier une ordonnance d6livrde A la suite
d'un appel d'une ordonnance d'expulsion. Cepen-
dant cette disposition vise des cas pr6cis qui ne
se pr6sentent pas ici. Si le 16gislateur avait voulu

6 [1952] 2 All E.R. 799.
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authorized to review or amend its orders in every
case, it would have said so. From the fact that
provision has been made for amendment and
review in specified cases it should, in my opinion,
be held, not that a general power was intended
to be conferred, but that this continuing juris-
diction was to be limited to the cases specified.

I am, therefore, of opinion to dismiss the appeal
on the basis that the decision of the Board re-
affirming the order of deportation was correct
because, in the circumstances, it had no jurisdic-
tion to review or rehear the appeal after its final
order had been issued.

Since a majority of this Court take another
view on this point, I feel I should proceed to
consider the other points raised.

With respect to the composition of the Board
at the rehearing, consideration should be given
first to the nature of the proceedings at this re-
hearing. The Board was not proceeding to make
a review or an amendment of its order as con-
templated in subss. 2, 3 and 4 of s. 15 of the Act.
It was really reopening the hearing of the appeal
in order to reconsider, on the basis of the evidence
given at the first hearing together with the new
evidence submitted by the appellant, all the facts
pertaining to the exercise of the discretionary
power to stay the execution of the deportation
order in accordance with para. (b) of subs. 1.

Like Cartwright J. (as he then was) in Mehr
v. The Law Society of Upper Canada7 , I incline
to the view that, in the case of boards entrusted
with powers to be exercised in a quasi-judicial
manner, no member who has not heard all the
evidence may properly take any part in the deci-
sion: (Re. Ramm and Public Accountants Coun-
cil for Ontario'; Barreau de Qudbec v. E.9 ; The
King v. Huntingdon Confirming Authority, Ex.
p. George and Stamford Hotels, Ltd.'0 However,
it does not seem to me that this principle could
have any application in cases contemplated in
subss. 2, 3 and 4 of s. 15, in which there is an

[1955] S.C.R. 344.
8 [1957] O.R. 217.
o[1953] Rev. Leg. 257.

1 [1929] 1 K.B. 698.

que la Commission puisse reviser ou modifier ses
ordonnances dans tous les cas, il l'aurait dit ex-
press6ment. Du fait que la loi permet la r6vision
ou la modification dans ces cas pr6cis, il faut, h
mon avis, conclure non pas qu'on a voulu accor-
der un pouvoir g6ndral, mais que ce prolongement
de comp6tence doit se limiter aux cas mentionnis.

Je suis donc d'avis de rejeter le pourvoi pour
le motif que la d6cision de la Commission qui
maintient l'ordonnance d'expulsion est r6gulibre
vu que, dans les circonstances, la Commission
n'avait pas le pouvoir de r6examiner ou r6en-
tendre 1'appel apris avoir rendu son ordonnance
d6finitive.

Vu que la majorit6 en cette Cour est d'un autre
avis sur cette question, je crois devoir 6tudier les
autres questions soulev6es.

Quant A la composition de la Commission lors
de la seconde audition, il faut d'abord consid6rer
quelle 6tait alors la nature du d6bat. La Commis-
sion ne proc6dait pas a la r6vision ou modifica-
tion de son ordonnance, comme il est privu aux
paragraphes 2, 3 et 4 de 1'art. 15 de la Loi. En
r6alit6, elle reprenait l'audition de l'appel en vue
de r6examiner, h la lumibre de la preuve soumise
lors de la premibre audition et des nouveaux 616-
ments de preuve soumis par l'appelant, tous les
faits relatifs A 1'exercice du pouvoir discr6tion-
naire de surseoir A l'ex6cution de l'ordonnance
d'expulsion en application de l'al. (b) du par. 1.

Comme le Juge Cartwright (alors juge puin6)
le pensait dans l'affaire Mehr c. The Law Society
of Upper Canada7 , j'incline h croire que, dans le
cas de commissions dotdes de pouvoirs a exercer
de fagon quasi judiciaire, aucun membre qui n'a
pas entendu la preuve au complet ne peut vala-
blement participer A la d6cision: (Re: Ramm
and Public Accountants Council for Ontario8 ;
Barreau de Qudbec c. E.9 ; The King v. Hunting-
don Confirming Authority, Ex. p. George and
Stamford Hotels Ltd. 0 . Toutefois, je ne crois pas
que ce principe puisse s'appliquer dans les cas
pr6vus aux par. 2, 3 et 4 de l'art. 15, qui

' [1955] R.C.S. 344.
8 [1957] O.R. 217.
o[1953] Rev. Leg. 257.
o[1929] 1 LB. 698.
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express grant of statutory authority without any
such restriction. Also, I do not think that appel-
lant may invoke it in this case. He clearly had no
right to have his case reheard. How can he, on
the one hand, take the benefit of the decision
made at his request by some members of the
Board to allow him a rehearing, and then ask
this Court to decide that they could not render a
valid decision?

The last question raised is whether the decision
of the Board was vitiated by reliance on a state-
ment made by counsel for the Department at the
hearing. This statement was a suggested explana-
tion for inquiries by the Greek police. Appellant
contended that those inquiries indicated that he
was likely to be punished for activities of a
political character or would suffer unusual hard-
ship if he was deported. Counsel for the Depart-
ment suggested, on the contrary, that the proper
inference ought to be that those inquiries took
place because the Department, when a person is
reported as a deserter, sometimes asks the Visa
Office to request the assistance of the local police.
They get in touch with the parents so as to trace
the deserter. The submission was that if the police
made the call, it was only to inform appellant's
mother that her son was in Canada illegally and
that he should present himself voluntarily to im-
migration authorities.

The finding of the Board on that point is in
the following terms:

It is the Board's opinion that if, in fact, the Greek
police have made enquiries about the appellant after
his departure from Greece, Mr. P6pin's explanation
though not evidence is more plausible than that of
the appellant.

It will be noted that the Board correctly stated
that counsel's submission was not evidence and
the question is whether an error of law was made
in taking the counsel's submission into considera-
tion for what it was in fact, no more than a
possible explanation. In considering this question,
one has to bear in mind that the activities of the

contiennent 1'attribution expresse d'un pouvoir
statutaire sans aucune restriction de cette nature.
De m8me, je ne crois pas que l'appelant puisse
invoquer ce principe dans la pr6sente affaire. I1
n'avait manifestement aucun droit d'exiger une
nouvelle audition de son appel. Comment pour-
rait-il, d'une part, tirer avantage de la d6cision
rendue A sa demande par certains membres de la
Commission de lui accorder une nouvelle audition
et, d'autre part, demander h cette Cour de statuer
qu'ils ne pouvaient rendre une decision valable?

La dernibre question soulev6e est celle de
savoir si la d6cision de la Commission est vicide
par l'importance donnie A une d6claration faite
par l'avocat du ministbre A l'audition. Cette d6cla-
ration proposait une explication aux recherches
de la police grecque. L'appelant pr6tendait que
ces recherches indiquaient qu'il sera vraisembla-
blement puni h cause d'activit6s de caractbre
politique ou soumis A de graves tribulations s'il
est expuls6. Par contre, l'avocat du ministbre sou-
tenait qu'il fallait conclure que ces recherches
ont eu lieu parce que le minist~re, lorsque l'on
signale une desertion, demande parfois au bureau
des visas de faire appel a la police de I'endroit.
La police communique avec les parents du d6ser-
teur dans le but de le retrouver. L'avocat a sou-
tenu que si les policiers sont all6s chez l'appelant,
ce n'6tait que pour avertir sa mare qu'il se trouvait
au Canada illigalement et qu'il devrait se livrer
volontairement aux autoritis de l'immigration.

La conclusion de la Commission sur ce point
est exprim6e dans les termes suivants:
[TRADUCTION] La Commission est d'avis que si, de
fait, la police grecque a proc6d6 A une enqu~te au
suiet de I'appelant aprbs son d6part de Gr~ce, I'ex-
plication de M' P6pin bien qu'elle ne fasse pas partie
de la preuve, est plus plausible que celle de I'appe-
lant.

On observera que la Commission dit A juste
titre que la pr6tention de l'avocat ne fait pas
partie de la preuve et la question est de savoir
si ce fut une erreur de droit que de consid6rer
cette pritention en la prenant pour ce qu'elle
6tait en r6alit6, rien de plus qu'une explication
possible. En 6tudiant cette question, il ne faut

[1972] R.C.S. 595
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Greek police were not direct evidence of the fact
sought to be proved by appellant: a likelihood
of persecution for political activities. Therefore,
the question was whether this fact was to be
inferred. The Board was certainly not bound to
make this inference. The situation was not one in
which it could be said to be making an error of
law in refusing to accept the fact as proven unless
evidence was submitted to contradict the proof
submitted by appellant. The Board was entitled
to take into account the mere possibility of
another explanation.

There were possibilities that could readily come
to mind on the basis of the facts in evidence. One
of the exhibits before the Board was the crew
index card reporting appellant's desertion that
was filled by the captain of the ship. This card
filed with immigration authorities gave the name
and address of appellant's father and noted that
appellant's Greek seaman's book had been sent
to I.D.H.Q. It also noted that a deposit of $500
had been made as required by Canadian immigra-
tion regulations.

Appellant's desertion was undoubtedly a matter
of serious concern for the shipowner. In our
Shipping Act, ss. 243, 244 and 246 (formerly
252, 253 and 255), provision is made for police
assistance in apprehending ship deserters. The
last of those sections contemplates reciprocal
arrangements with foreign countries for such
purposes. Thus, the Board could properly assume
that under Greek law as under our own law,
desertion from a ship is a proper matter for
concern by police authorities.

It must also be noted that one of the purposes
of requiring shipmasters to report desertions to
immigration authorities is to enable the latter to
take steps for apprehending these illegal immi-
grants. Cooperation between police forces is a

pas oublier que les actes de la police grecque ne
constituaient pas une preuve directe de ce que
1'appelant cherchait A 6tablir, soit la probabilit6
de pers6cution pour activit6s politiques. La ques-
tion 6tait donc de savoir s'il fallait conclure A
l'existence de cette probabilit6. La Commission
n'6tait certainement pas tenue d'en arriver & une
telle conclusion. Il ne s'agit pas d'un cas oi 1'on
peut dire que la Commission commettait une
erreur de droit en refusant de consid6rer le fait
comme prouve si aucune preuve n'6tait oppos6e
A celle de l'appelant. La Commission pouvait
tenir compte de la simple possibilit6 d'une autre
explication.

Les faits apport6s en preuve sugg~raient cer-
taines possibilit6s. Parmi les pibces soumises la
Commission se trouve la carte indicatrice de
1'6quipage pr6par6e par le capitaine du navire,
laquelle signale la d6sertion de l'appelant. Cette
carte, qui a 6t6 remise aux autorit6s de l'immigra-
tion, porte le nom et l'adresse du pare de l'appe-
lant et indique que le carnet de marin d6livr6 A
l'appelant par l'administration grecque a t6 trans-
mis au bureau principal du ministbre de 1'immi-
gration. Elle mentionne 6galement le d6p6t de
la somme de $500 conform6ment au rbglement
canadien de l'immigration.

La d6sertion de l'appelant h coup sfir pr6-
occupait gravement 1'armateur. Dans la Loi sur
la marine marchande du Canada, S.R.C. 1970,
c. S-9, les articles 243, 244 et 246 (autrefois
252, 253 et 255) pr6voient le recours h la police
pour appr6hender ceux qui d6sertent un navire.
Le dernier de ces articles envisage des ententes
mutuelles avec les pays 6trangers A cette fin. La
Commission pouvait donc justement pr6sumer
qu'en vertu de la loi grecque et de la loi cana-
dienne le fait de d6serter un navire est un sujet
normal de preoccupation pour les autorit6s
policibres.

II faut aussi observer que l'un des buts pour-
suivis en exigeant des capitaines de navires qu'ils
signalent les d6sertions aux autorit6s de 1'immi-
gration c'est de permettre A celles-ci de prendre
les mesures utiles en vue d'appr6hender ces im-

[1972] S.C.R.
596596
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fact within general knowledge and I cannot agree
that the Board could not properly take account
of it, unless there was direct proof that in this
particular case there had been indeed a specific
request to the Greek police for action on that
basis. To do so would be to put a heavier onus
of proof on the Department than on the appellant.
In my view, the Board did not misdirect itself in
taking into consideration the explanation sug-
gested by counsel for the Department although it
was not evidence.

Reference was made in argument to the deci-
sion of this Court in Mehr v. The Law Society
of Upper Canada". In that case, this Court
quashed a disciplinary decision because evidence
by written declarations had been improperly
received although, after referring to such evidence,
the report read:

The Committee has not given any effect to these
declarations because the Hsiungs were not present in
person and available for cross-examination.

Reference was made to the fact that the final
decision had been taken not by the Committee
but by Convocation. The ratio decidendi was
stated as follows (at p. 350):

The statement of the Committee that it did not
give any effect to the declaration, although of course
I accept it as made in perfect good faith, does not
enable the Court to support the report.

It must also be borne in mind that the decision as
to whether or not the appellant should be struck off
the rolls rested not with the Committee but (subject
to the power reserved to the Court by s. 48 of the
Law Society Act R.S.O. 1950, c. 200) with Convoca-
tion and the passage from the report of the Commit-
tee quoted above informed Convocation that the evi-
dence of the appellant on a crucial point in the case
was denied "with some vigor" on oath.

migrants clandestins. La collaboration qui existe
entre les corps de police est de notori6t6 publique,
et je ne puis admettre que la Commission ne
pouvait pas a bon droit en tenir compte h moins
qu'on ne fit la preuve directe que dans cc cas
particulier il y avait eu, de fait, une demande
sp6cifique a la police grecque d'intervenir dans
ce but. L'admettre imposerait un fardeau de
preuve plus lourd pour le ministbre que pour
l'appelant. A mon avis, la Commission n'a pas
commis d'erreur en tenant compte de l'explication
propos6e par l'avocat du ministbre bien qu'elle
n'ait pas fait partie de la preuve.

Au cours de la plaidoirie, on a mentionn6
l'arr8t de cette Cour dans Mehr c. The Law
Society of Upper Canada". Dans cette affaire-14,
cette Cour a annul6 une d6cision disciplinaire
parce qu'une preuve, sous forme de d6positions
6crites, avait 6t6 irrigulibrement regue bien
qu'aprbs avoir fait mention de cette preuve le
rapport dise:

[TRAnucTION] Le Comit6 n'a attach6 aucune cons6-
quence A ces d6clarations h cause de l'absence des
Hsiung et de l'impossibilit6 de les contre-interroger.

On signale le fait que ce n'est pas le Comit6 mais
l'Assembl6e qui a pris la d6cision finale. La ratio
decidendi est exprim6e dans les termes suivants
(p. 350):
[TRADUCTION] Bien qu'6videmment j'accepte comme
d~clar6 en toute bonne foi ce que dit le Comit6
lorsqu'il affirme n'avoir attach6 aucune cons6quence
a la d6claration, cela ne permet pas i la Cour de
sanctionner le rapport.

II faut aussi se rappeler que la d6cision de radier
ou de ne pas radier I'appelant du tableau de l'Ordre
n'appartenait pas au Comit6 mais (sous r6serve du
droit que posshde la Cour en vertu de l'art. 48 du
Law Society Act R.S.O. 1950, c. 200) A l'Assembl6e,
et le passage pr6cit6 du rapport du Comit6 signale
h l'Assembl6e que l'on a ni6 sous cerment et avec
cune certaine chaleur la preuve que l'appelant
avait pr6sent6e a l'6gard de l'un des points capitaux
de l'affaire.

5 [1955] R.C.S. 344.

[1972] R.C.S. GRILLAS c. MIN. DE LA M. & I. Le luge Pigeon 597

11 [1955] S.C.R. 344.



598 GRILLAS V. MIN. OF M. & i. Pigeon J. [1972] S.C.R.

I cannot take this as establishing any general rule
but only as showing that when, on the whole,
the Court reaches the conclusion that a decision
under attack was influenced by evidence im-
properly admitted, it should be quashed.

A distinction has always been made regarding
the consequences of the presentation of inadmis-
sible evidence according to the nature of a tribu-
nal hearing the case. In jury trials, it is settled
law that the prejudicial effect of inadmissible
evidence cannot always be wiped out by directions
from the Court that it should be disregarded.
However, in the case of a trial before a judge, it
is equally settled that the decision is not invali-
dated if it is shown not to have been improperly
influenced by the inadmissible evidence. In Larson
v. Boydl2, Anglin J., as he then was, said (at
p. 281):

I agree with the view of the Court of Appeal that
the testimony here in question was improperly re-
ceived.

While without it there may have been sufficient
evidence to warrant the judgment dismissing the
action, it is impossible to say that the testimony
objected to may not have adversely influenced the
trial judge's opinion as to the credibility of the plain-
tiff and thus occasioned a substantial wrong in the
trial. Having received it, though subject to objection,
and not disclaimed its having had any effect upon
his mind, it is not unreasonable to assume that the
learned judge treated it as admissible and that it, in
fact, had what would seem to be its probable effect
upon his decision.

In the present case, it appears to me that we
would not be justified in interpreting the decision
of the Board as showing that the remarks of
counsel for the Minister were treated as of any
greater value than as indicating a possibility that
was to be taken into account in deciding whether
the Board should or should not infer the likeli-
hood of persecution for political activities from

Je ne puis consid6rer que ceci a pour effet d'6ta-
blir une r~gle g6ndrale, mais, plut6t, j'estime que
ceci d6montre que lorsque, dans 'ensemble, la
Cour juge que des 616ments de preuve irr6gulibre-
ment regus ont influ6 sur la d6cision contest6e,
celle-ci doit 8tre annulde.

Une distinction a toujours 6td faite, quant aux
consdquences de la pr6sentation d'une preuve
irrecevable, d'apris la nature du tribunal saisi
de la cause. Dans les prochs par jury, c'est un
principe 6tabli en droit que 1'effet pr6judiciable
d'une preuve irrecevable ne disparait pas n6ces-
sairement par suite de directives donn6es par le
juge de ne pas en tenir compte. Cependant, s'il
s'agit d'un procks devant un juge seul, c'est un
principe 6galement 6tabli que la d6cision n'est
pas annul6e s'il y a des indications que la preuve
irrecevable n'a pas influ6 d6favorablement sur la
d6cision. Dans l'affaire Larson c. Boydl2, le Juge
Anglin, alors juge puind, dit (p. 281):

[TRADUCTION] Je suis du mime avis que la Cour
d'appel que le t6moignage en cause ici a 6t6 irr6gu-
librement regu.

M8me sans ce t6moignage, la preuve est peut-6tre
suffisante pour motiver le rejet de l'action, mais il
est impossible de dire que le t6moignage auquel on
fait objection n'a pu influer d6favorablement sur
l'opinion que s'est faite le juge quant A la cr6dibilit6
du demandeur et ainsi causer un tort important lors
du procks. Puisque le savant juge a regu ce t6moi-
gnage, quoique sous r6serve d'une objection, et n'a
pas ni6 qu'il ait eu quelque influence sur lui, on peut
raisonnablement pr6sumer qu'il l'a consid6r6 comme
recevable et, qu'en fait, ce t6moignage a probable-
ment influ6 sur sa d6cision.

Dans la pr6sente affaire, je ne crois pas que
nous puissions interpr6ter la d6cision de la Com-
mission comme indiquant que les remarques de
l'avocat du ministre ont servi h faire plus que
signaler une possibilit6 dont il fallait tenir compte
en d6cidant si la Commission devait, du fait des
recherches de la police grecque, conclure h la
probabilit6 de pers6cution & cause d'activitis poli-

- (1919), 58 R.C.S. 275.
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the fact of inquiries by the Greek police. The
likelihood of punishment for desertion could
certainly not be considered as undue hardship.
Our own law does provide for sanctions against
such deserters. Assuming, as is proper, that the law
is the same in other countries, it cannot have been
intended that all deserters should, by reason of
the fact that if deported they are liable to punish-
ment, be entitled to remain indefinitely in this
country. Therefore, it was a matter for the discre-
tion of the Board and it was perfectly proper for
it to consider all possibilities in coming to its
conclusion.

For all those reasons I would dismiss the
appeal.

Appeal dismissed, MARTLAND and LASKIN JJ.
dissenting.

Solicitors for the appellant: Benson, Wolofsky
& Pearl, Montreal.

Solicitor for the respondent: C. R. Munro,
Ottawa.

tiques. La probabilit6 d'8tre puni pour d6sertion
ne pouvait certainement pas 8tre consid6r6e
comme une tribulation indue. Notre propre droit
pr6voit des sanctions contre de tels d6serteurs.
En prenant pour acquis, comme il est de rbgle,
que le droit est le mame dans les autres pays, le
l6gislateur n'a pu vouloir que tous les d6serteurs
aient le droit, parce que leur expulsion leur ferait
encourir des sanctions, de demeurer au Canada
ind6finiment. En cons6quence, il relevait du pou-
voir discr6tionnaire de la Commission d'examiner
toutes les possibilit6s pour arriver A sa d6cision
et elle 6tait parfaitement en droit de le faire.

Pour tous ces motifs, je suis d'avis de rejeter
le pourvoi.

Appel rejetd, les JUGES MARTLAND et LASKIN

itant dissidents.

Procureurs de l'appelant: Benson, Wolofsky &
Pearl, Montrial.

Procureur de l'intimd: C. R. Munro, Ottawa.
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METRO TORONTO V. LOBLAW

Municipality of Metropolitan
Toronto (Contestant) Appellant;

and

Loblaw Groceterias Company
Limited (Claimant) Respondent.

1971: March 1, 2, 3, 4, 5; 1971: October 5.
Rehearing 1972: May 29; 1972: June 29.

Present: Martland, Judson, Ritchie, Hall and
Spence JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Expropriation - Compensation - Valuation -

Vacant land of unique kind-Possible approaches to
fixing amount of award-Comparative method and
land residual method - Land residual method
adopted.

Certain lands of the respondent, comprising 25.45
acres and located in the centre of an older portion
of the City of Toronto, were expropriated by the
appellant municipality. These properties, the cost of
which totalled $374,050, had been acquired by the
respondent in a series of purchases which com-
menced in 1953 and continued until 1955. What had
made it possible to acquire roughly 25 acres of
vacant land in the said area in 1953 was the fact
that a very deep and irregular gully had run through
the lands. For many years, the gully had been used
as a municipal garbage dump. The dump had been
filled and the gully, covered with a little land fill,
stood vacant.

The two possible approaches to fixing the amount
of the award in the expropriation of vacant land
and especially vacant land of a unique kind are the
comparative method and the land residual method.
The comparative method may be described as the
consideration of actual sales of like lands in a like
area and a determination from such comparison of
the going market value of the lands in question at
the date of the expropriation. The land residual
method, a much more sophisticated method, takes,
as its starting point, the purpose for which the lands
were purchased (in this case for "developing a shop-
ping centre of sorts"), determining by a series of
very detailed and expert calculations just what sort

Municipality of Metropolitan
Toronto (Expropriante) Appelante;

et

Loblaw Groceterias Company
Limited (Riclamante) Intimie.

1971: les 1", 2, 3, 4 et 5 mars; 1971: le 5 octobre.
Nouvelle audition 1972: le 29 mai; 1972: le 29 juin.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Spence.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Expropriation-Indemniti- valuation- Terrain
nu unique en son genre-Manidres de fixer le mon-
tant de l'indemnitu-Mithode par comparaison et
mithode du calcul de la valeur rdsiduelle-Adoption
de cette dernidre mdthode.

La municipalit6 appelante a expropri6 certains
terrains de l'intimbe, couvrant 25.45 acres et situs
en plein centre d'un vieux quartier de la ville de
Toronto. L'intimbe avait acquis ces terrains par suite
d'une sbrie d'achats commenc6e en 1953 s'6che-
lonnant jusqu'en 1955. Le prix global d'acquisition
s'61evait h $374,050. Ce qui a permis d'acqu6rir
quelque 25 acres de terrain nu dans ce secteur en
1953, c'est le fait qu'un ravin trbs profond, de forme
irr6gulibre, les traversait. Pendant nombre d'annies
ce ravin avait servi de d6potoir municipal. Le d6-
potoir avait 6t6 combl6 et le ravin couvert d'une
couche de terre peu 6paisse, 6tait rest6 tel quel.

Les deux manibres de fixer le montant de l'in-
demnit6 d'expropriation d'un terrain nu, sp6ciale-
ment, d'un terrain nu unique en son genre, sont la
m6thode dite par comparaison et la m6thode du
calcul de la valeur r6siduelle des terrains. On peut
d6crire la m6thode comparative comme l'analyse des
ventes de terrains semblables A la mime 6poque et
dans un secteur semblable, et la d6termination
d'apris cette comparaison, de la valeur marchande
courante des terrains en question au moment de
l'expropriation. La m6thode du calcul de la valeur
r6siduelle est beaucoup plus compliqube. Au d6part,
on tient compte du but vis6 lors de I'achat des ter-
rains (en l'espice qd'am6nager un centre commercial
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of a shopping centre would be the highest and best
use of the land, the estimate of the income which
would be obtained were such type of shopping centre
permitted on the lands, taking the cost of erecting
the shopping centre and taking the difference be-
tween the capitalized income from the lands and
the cost of erection of the centre as being the resi-
due assignable to the value of the lands.

There was such a variation between the result of
the evidence given by the witnesses for the appellant
and for the respondent on the land residual basis
that the arbitrator was unable to accept that method
of ascertaining value. He, therefore, turned to the
comparable method and in the result awarded the
owner the sum of $635,000. Giving reasons for the
Court of Appeal for Ontario, Kelly J.A. felt un-
able to accept the judgment of the arbitrator based
upon the comparable use and came to the conclusion
that in the particular circumstances of the subject
property, the land residual method alone could give
a proper result. The arbitrator's award was varied
by the judgment of the Court of Appeal to increase
the amount to $1,300,000. An appeal by the muni-
cipality was then brought to this Court.

Held (Judson and Hall JJ. disssenting): The ap-
peal should be allowed in part.

Per Martland, Ritchie and Spence JJ.: The view
of the Court of Appeal as to the basis upon which
to fix the award was approved. However, on a con-
sideration of Kelly J.A.'s analysis of the said land
residual evaluation, the appeal should be allowed to
the extent of varying the award from the $1,300,000
figure as reflected in the judgment of the Court of
Appeal to $832,300.

Per Judson and Hall JJ., dissenting: No errors in
law were discerned in the reasons and conclusions
of Kelly J.A. and, therefore, his award should be
upheld.

APPEAL from a judgment of the Court of
Appeal for Ontario, increasing the amount
awarded by Moore Co.Ct.J. in an arbitration

quelconque,) puis, on d6termine, par une s6rie de
calculs tris pr6cis et savants, quel genre de centre
commercial constituerait l'usage le plus r6mun6ra-
teur et le plus rationnel des terrains, le revenu esti-
matif qui en d6coulerait s'il 6tait permis d'am6nager
ce genre de centre commercial sur ces terrains; on
calcule le cofit de construction du centre commer-
cial et la diff6rence entre le revenu capitalis6 des ter-
rains et le cofit de construction du centre commercial
constitue le r6sidu attribuable A la valeur des
terrains.

Les d6positions des t6moins de l'appelante, d'une
part, et celles des t6moins de l'intimbe, d'autre part,
ont donn6 des r6sultats si diff6rents quant A la valeur
r6siduelle des terrains que l'arbitre n'a pu accepter
cette m6thode d'6valuation. 11 s'est donc tourn6 vers
la m6thode comparative et a accord6 h la proprie-
taire la somme de $635,000. Dans les motifs qu'il a
donn6s au nom de la Cour d'appel, le Juge d'appel
Kelly s'est dit incapable d'accepter la d6cision de
l'arbitre, fond6e sur une utilisation comparative, et
il est arriv6 A la conclusion que, vu la situation par-
ticulibre de la propri6t6 en litige, la m6thode du
calcul de la valeur r6siduelle est la seule qui pouvait
donner un r6sultat convenable. Le montant adjug6
par l'arbitre a 6t6 modifi6 par le jugement de la Cour
d'appel et a 6t6 port6 A $1,300,000. La municipalit6
a appel6 & cette Cour.

Arrdt: L'appel doit tre accueilli en partie, les
Juges Judson et Hall 6tant dissidents.

Les Juges Martland, Ritchie et Spence: On doit
adopter le point de vue de la Cour d'appel quant
au choix de la m6thode de fixer le montant de l'in-
demnit6. Cependant, aprbs avoir consid6r6 l'analyse
qu'a faite le Juge d'appel Kelly de 1'6valuation par
le calcul de la valeur r6siduelle, I'appel doit 6tre
accueilli de fagon h modifier l'indemnit6 de $1,300,-
000, qui figure dans le jugement de la Cour d'appel,
en la diminuant & $832,300.

Les Juges Judson et Hall, dissidents: On ne peut
relever aucune erreur de droit dans les motifs et les
conclusions du Juge d'appel Kelly et, par cons6quent,
l'indemnit6 qu'il a adjug6e doit tre confirm6e.

APPEL d'un jugement de la Cour d'appel de
I'Ontario qui a major6 le montant adjug6 par le
Juge de Cour de comt6 Moore dans une pro-
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proceeding arising from the expropriation of cer-
tain lands of the respondent. Appeal allowed in
part, Judson and Hall JJ. dissenting.

W. J. Anderson, Q.C, J. B. Conlin, Q.C., and
R. R. MacDougall, for the contestant, appellant.

W. L. N. Somerville, Q.C., and J. A. Coates,
for the claimant, respondent.

The judgment of Martland, Ritchie and
Spence JJ. was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on March 18, 1970, whereby that Court
increased to $1,300,000 the award in favour of
Loblaws for the expropriation of 25.45 acres of
land taken by the Municipality of Metropolitan
Toronto under By-law No. 372 enacted on
March 6, 1956, and By-law No. 653 enacted on
August 13, 1957.

By its judgment, the Court of Appeal for
Ontario had allowed an appeal from the judgment
pronounced on October 23, 1968, by His Honour
Judge Moore acting as an arbitrator under the
provisions of The Municipal Act, R.S.O. 1950,
c. 243, and The Municipal Arbitrations Act,
R.S.O., 1960, c. 250, whereby he had allowed the
claimant, here respondent, $635,000 as compen-
sation for the expropriation of the said lands.

The lands had been acquired by Loblaws in a
series of purchases which commenced in 1953
and continued until 1955. The total cost of acquir-
ing the lands which, as I have said, covered 25.45
acres, was $374,050. It would seem to be agreed
that the purpose of the assembly of these lands
by Loblaws was for the erection of a modern
shopping centre. His Honour Judge Moore said:

I am satisfied, upon the evidence, that Loblaws,
prior to the expropriation, had every intention of
developing a shopping centre of sorts upon the sub-
ject land.
(The italicizing is my own.)

c6dure d'arbitrage dicoulant de l'expropriation de
certains terrains de l'intimbe. Appel accueilli en
partie, les Juges Judson et Hall 6tant dissidents.

W. J. Anderson, c.r., J. B. Conlin, c.r., et R.
R. MacDougall, pour l'expropriante, appelante.

W. L. N. Somerville, c.r., et J. A. Coates, pour
la r6clamante, intimbe.

Le jugement des Juges Martland, Ritchie et
Spence a t rendu par

LE JUGE SPENCE-Le pourvoi est A I'encontre
d'un jugement prononc6 par la Cour d'appel de
1'Ontario le 18 mars 1970, par lequel cette Cour
portait a $1,300,000 le montant adjug6 A Loblaw
pour l'expropriation des 25.45 acres de terrain
que la Municipalit6 du Toronto M6tropolitain
avait pris en vertu du rbglement no 372, adopt6
le 6 mars 1956, et du rkglement no 653 adopt6
le 13 aofit 1957.

Dans son jugement, la Cour d'appel de
l'Ontario faisait droit h l'appel interjet6 contre la
d6cision rendue le 23 octobre 1968 par Son Hon-
neur le Juge Moore, agissant en qualit6 d'arbitre
en vertu des dispositions du Municipal Act,
R.S.O. 1950, c. 243, et du Municipal Arbitra-
tions Act, R.S.O. 1960, c. 250, et par laquelle il
accordait A la r6clamante, la pr6sente intimbe,
$635,000 A titre d'indemnit6 pour l'expropriation
desdits biens-fonds.

Loblaw avait acquis ces terrains par suite d'une
sdrie d'achats commenc6e en 1953 et s'6chelon-
nant jusqu'en 1955. Le prix global d'acquisition
des terrains qui, je le r6pite, couvraient 25.45
acres, s'61evait a $374,050. Il semble convenu
que 1'6rection d'un centre commercial moderne
est le but que visait Loblaw en groupant ces ter-
rains. M. le Juge Moore a dit:

[TRADUCTION] D'apris la preuve, je suis convaincu
que Loblaw, avant 1'expropriation, avait la ferme in-
tention d'aminager un centre commercial quelcon-
que sur le terrain en question.
(C'est moi qui ai mis un mot en italique).
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The land was unique. It was located well nigh
in the centre of an older portion of the City of
Toronto east of the Don River and it had very
limited frontage on any street consisting of a
narrow access onto Greenwood Avenue on the
west and Chatham Avenue to the north. Chatham
Avenue is one block south of Danforth Avenue,
the main traffic artery through east Toronto run-
ning from the Prince of Wales Bridge over the
Don River easterly into Scarborough where it
joins the Kingston Road, and Greenwood Avenue
is a north-south street of medium importance
running through the area very roughly from the
waterfront to the Don River. The area is made
up of middle-class homes many and most of them
in the immediate area being over half a century
old. Immediately south of the 25.45 acres pur-
chased, the Canadian National Railway right of
way ran across east Toronto and it was bordered
by industrial sites of a large variety. The lands
are about three and a half miles north and east
of the central core of the city but are served by
excellent transportation to that central core which,
prior to the expropriation, consisted of street car
and bus lines, the former connecting with the
Yonge Street subway at the corner of Yonge and
Bloor Streets.

What had made it possible to find roughly 25
acres of vacant land in this area in Toronto in
1953 was the fact that a very deep and irregular
gully had run through the lands. For many years,
this gully had been used as a municipal garbage
dump and there are places where this so-called
sanitary land fill was seventy feet deep. The
garbage dump had been filled and this gully,
covered with a little land fill, stood vacant. Since
the last purchase had taken place in 1955 and the
first expropriation by-law was enacted in 1956,
Loblaws had very little opportunity to proceed
with their development of a shopping centre. In
fact, although there was considerable evidence of
planning of what was to be done with the land,
Mr. J. W. Combs, the chief expert witness for

Le terrain avait des caract6ristiques tras par-
ticulibres. Situ6 presque en plein centre d'un vieux
quartier de la ville de Toronto, A l'est de la
rivibre Don, il n'avait sur les rues voisines qu'une
fagade restreinte comportant un accbs 6troit sur
l'avenue Greenwood, vers l'ouest, et sur l'avenue
Chatham, vers le nord. L'avenue Chatham est A
une rue au sud de l'avenue Danforth, qui est la
plus importante artbre de 1'est de Toronto et qui,
du pont Prince of Wales, sur la rivibre Don, va
vers l'est jusque dans Scarborough ott elle rejoint
Kingston Road; l'avenue Greenwood, qui va du
nord an sud, est une rue d'importance moyenne
qui, soit dit trbs sommairement, traverse le sec-
teur, allant du bord du lac h la rivibre Don. Le
secteur est form6 de maisons bourgeoises, dont
plusieurs, et la plupart, aux alentours imm6diats,
furent construites il y a plus de 50 ans. Juste au sud
des 25.45 acres acquises, I'emprise des Chemins
de fer nationaux bordde d'emplacements indus-
triels de toutes sortes traversait I'est de Toronto.
Les terrains sont h environ trois milles et demi
au nord et A 1'est du centre-ville, mais ils sont
reli6s au centre-ville par d'excellents moyens de
transport qui consistaient avant l'expropriation,
en services de tramways et d'autobus, les pre-
miers assurant la correspondance avec le m6tro
de la rue Yonge, A l'angle des rues Yonge
et Bloor.

Ce qui a permis de trouver quelque 25 acres de
terrain nu dans ce secteur de Toronto en 1953,
c'est le fait qu'un ravin trbs profond, de forme
irr6gulibre, les traversait. Pendant nombre
d'ann6es, ce ravin avait servi de d6potoir muni-
cipal et, A certains endroits, ce remblai dit sani-
taire avait soixante-dix pieds de profondeur. Le
d6potoir avait 6t6 combl6 et le ravin, couvert
d'une couche de terre peu 6paisse, 6tait rest6 tel
quel. Depuis la dernibre acquisition, en 1955, et
I'adoption du premier rbglement d'expropriation,
en 1956, Loblaw n'a gubre 6t6 en 6tat d'entre-
prendre l'aminagement d'un centre commercial.
De fait, en dipit d'une abondance de preuves fai-
sant 6tat de projets d'utilisation du terrain, M. J.
W. Combs, le principal t6moin expert de Loblaw,
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Loblaws, could only produce, on the arbitration,
some very undetailed sketches marked as exs. 42
to 49 which bore various dates from July 20,
1953, to June 13, 1955. Mr. Combs described
these sketches as delineating a very uneconomical
use of the site and ignored them in his work.

The purpose of the expropriation by the Munic-
pality of Metropolitan Toronto was to provide
the Toronto Transit Commission with the yards
for the Bloor Street subway which was then under
construction and the property now contains the
very extensive Greenwood yards of the Com-
mission.

For some years after the expropriation, Lob-
laws and the Toronto Transit Commission worked
very strenuously to evolve a scheme whereby
Loblaws could obtain the use of the air rights
above the railway yards and develop a shopping
centre thereon. All these negotiations were in
vain because it proved uneconomical to install
the very costly foundations in this filled land
which would have been necessary to carry the
railway yards and a shopping centre over the top
of them. Therefore, the expropriation proceedings
did not proceed until Loblaws served its notice of
claim dated May 30, 1967.

In a situation such as this, the expropriation of
vacant land and especially vacant land of this
unique kind, there are two possible approaches to
fixing the amount of the award for such expro-
priation. I need not repeat a reference to the
various cases where the valuation has been de-
scribed but perhaps it has been best said by Rand
J. in Diggon-Hibben Ltd. v. the King', at page
715:

... the owner at the moment of expropriation is to
be deemed as without title, but all else remaining
the same, and the question is what would he, as a

n'a pu produire lors de l'arbitrage que des croquis
trbs sommaires (pibces no, 42 A 49), dont les
dates s'6chelonnent du 20 juillet 1953 au 13 juin
1955. M. Combs a dit de ces croquis qu'ils don-
naient les grands traits d'une utilisation fort in-
6conomique de l'emplacement, et il n'en a pas
tenu compte dans ses travaux.

Le but de la municipalit6 du Toronto M6tro-
politain en expropriant 6tait de fournir A la
Toronto Transit Commission les chantiers de tria-
ge, de l'embranchement du m6tro de la rue
Bloor, en construction & ce moment-4, et la
propri6t6 comprend maintenant la trbs importante
gare de triage Greenwood, qui appartient h la
commission.

Pendant quelques annies aprbs 1'expropriation,
Loblaw et la Toronto Transit Commission ont
travaill6 avec acharnement A l'61aboration d'un
projet qui aurait permis a Loblaw d'utiliser
l'espace au-dessus des chantiers de triage et d'y
amenager un centre commercial. Tous ces pour-
parlers ont 6t6 vains, car il s'est av6r6 inico-
nomique d'asseoir sur ce terrain remblay6 les
fondations fort cofateuses qui auraient 6t6 nices-
saires pour amenager les chantiers de triage et y
construire, au-dessus, un centre commercial. Par
cons6quent, les proc6dures en expropriation ne se
poursuivirent pas tant que Loblaw n'eut pas si-
gnifi6 son avis de r6clamation, dat6 du 30 mai
1967.

Dans une telle situation, quand il s'agit de
l'expropriation d'un terrain nu, sp6cialement,
d'un terrain nu unique en son genre, il y a deux
manibres de fixer le montant de 1'indemnit6
d'expropriation. Je n'ai pas h citer de nouveau les
diverses d6cisions oa l'6valuation est d6crite, mais
la meilleure description est peut-6tre celle qu'a
donn6e le Juge Rand dans Diggon-Hibben c. Le
Roil, a la p. 715:

[TRADUCTION] ... le propridtaire au moment de
1'expropriation est rdput6 sans titre, mais tout le
reste demeurant inchang6, et la question est de

1 [ 1949] R.C.S. 712.1 [1949] S.C.R. 712.
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prudent man, at that moment, pay for the property
rather than be ejected from it.

The two methods whereby such valuation so
defined by Rand J. may be ascertained are, re-
spectively, the comparative method and the land
residual method. The comparative method may
be briefly described as the consideration of actual
sales of like lands in a like area and a determina-
tion from such comparison of the going market
value of the lands in question at the date of the
expropriation. I shall make further comment on
this method hereafter.

The second method, the land residual method,
is a much more sophisticated process. It takes,
as its starting point, the purpose for which the
lands were purchased which, to quote again the
words of Moore J., were for "developing a shop-
ping centre of sorts", determining by a series of
very detailed and expert calculations just what
sort of shopping centre would be the highest and
best use of the land, the estimate of the income
which would be obtained were such type of shop-
ping centre permitted on the lands, taking the
cost of erecting the shopping centre and taking
the difference between the capitalized income
from the lands and the cost of erection of the
centre as being the residue assignable to the
value of the lands.

Both methods of finding the value were can-
vassed before Moore J. in a hearing which lasted
many weeks. Moore J., in very lengthy, detailed
and careful reasons for judgment, outlined, with
some particularlity, the evidence given by wit-
nesses for the claimant and the municipality upon
both topics. There was such a variation between
the result of the evidence given by the witnesses
for the claimant and for the municipality on the
land residual basis that Moore J. was unable to
accept that method of ascertaining of value.

savoir ce qu'il aurait, en homme avis6, pay6 pour la
propri6t6 plut6t que d'en 6tre 6vinc6.

Les deux m6thodes suivant lesquelles peut 6tre
faite cette 6valuation qu'a d6finie ainsi le Juge
Rand sont, respectivement, la m6thode dite par
comparaison et la m6thode du calcul de la valeur
r6siduelle des terrains (land residual). On peut
d6crire bribvement la m6thode comparative
comme l'analyse de ventes de terrains semblables
A la mime 6poque et dans un secteur semblable,
et la d6termination, d'aprbs cette comparaison, de
la valeur marchande courante des terrains en
question au moment de l'expropriation. Je re-
viendrai sur cette m6thode-ld.

La seconde m6thode, la m6thode du calcul de
la valeur r6siduelle est beaucoup plus compliquie.
Au d6part, on tient compte du but vis6 lors de
l'achat des terrains et qui, pour reprendre les
termes du Juge Moore, 6tait <d'am6nager un
centre commercial quelconque>, puis, on d6ter-
mine, par une serie de calculs trbs pr6cis et
savants, quel genre de centre commercial con-
stituerait l'usage le plus r6mun6rateur et le plus
rationnel des terrains, le revenu estimatif qui en
d6coulerait s'il 6tait permis d'am6nager ce genre
de centre commercial sur ces terrains; on calcule
le cofit de construction du centre commercial et
la difference entre le revenu capitalis6 des ter-
rains et le cott de construction du centre com-
mercial constitue le r6sidu attribuable A la valeur
des terrains.

Les deux m6thodes d'6valuation ont 6t6 d6-
battues devant le Juge Moore au cours d'une
audition qui a dur6 plusieurs semaines. Le Juge
Moore, dans des motifs de jugement tris longs,
trbs circonstanci6s et tris soignds a rappel6, avec
minutie, les d6positions des t6moins tant de la
r6clamante que de la municipalit6 sur ces deux
sujets. Les d6positions des t6moins de la r6cla-
mante, d'une part, et celles des tdmoins de la
municipalit6, d'autre part, ont donn6 des r6sultats
si diffirents quant h la valeur r6siduelle des ter-
rains que le Juge Moore n'a pu accepter cette
m6thode d'6valuation.
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The difference was indeed startling. Mr. Combs,
giving evidence for the claimant Loblaws, would
have assigned a value of $2,655,013 to the lands
purchased less than two years previously. Mr.
Kelly, another witness for the claimant, arrived
at an even higher figure of $3,600,000. Mr. Har-
ris, giving evidence for the contestant, would not
have advised purchasing the lands for the purpose
of a shopping centre at all, i.e., that they were not
worth the $374,050 paid for them. In arriving at
this conclusion, he depended for his analysis of
the shopping potential upon a report made by Mr.
Hatfield, a marketing analyst. Moore J., there-
fore, turned to the comparable method.

It would seem that few comparables were cited
by witnesses for either the claimant or the de-
fendant. Moore J., in coming to his conclusion,
took into account only two of the properties
which had been discussed in evidence before him
as being properly comparable to the subject
property saying:

Of all sales referred to, it is my opinion that the
Dufferin and Laidlaw properties are the closest com-
parables, the former giving a value of $25,000 an
acre in 1955 and the latter $50,000 in 1956.

In applying this information to the subject site I
would list the following differences or deterrent
factors in the development of the subject site. Firstly,
it is oversized, considering my conclusion that it
had a potential as a neighbourhood shopping centre
only. Secondly, the development costs would be high
because of the nature of the site. Thirdly, it was
an "in-board" site with no frontage on a major
thoroughfare. Thus it would generate traffic prob-
lems, ingress and egress would be difficult. There
were existing uses along the west side of Greenwood
such as wreckers' and lumber yards, which might
give a poor site presentation. Fourthly, there would
be the problem of disposing of the methane gas gen-
erated by the filled land. It would appear from the
evidence that mechanical devices could overcome
this problem, however. While a zoning amendment
would have to be sought, ex. 60 would seem to in-
dicate that such an amendment would be obtained

La diff6rence 6tait effectivement saisissante. M.
Combs, t6moin de la r6clamante Loblaw, aurait
attribu6 une valeur de $2,655,013 aux terrains
achetis moins de deux ans plus t6t. M. Kelly, un
autre timoin de la r6clamante, arrivait au chiffre
encore plus 6lev6 de $3,600,000. M. Harris,
d6posant pour 1'expropriante, n'aurait conseill6
A personne d'acqu6rir les terrains pour y aminager
un centre commercial, notamment parce qu'ils ne
valaient pas le prix de $374,050 qu'ils avaient
cofit6. Pour conclure ainsi, il appuyait son analyse
du potentiel commercial sur un rapport fait par
M. Hatfield, un analyste des march6s. M. le Juge
Moore s'est donc tourn6 vers la m6thode com-
parative.

Il semblerait que les t6moins, tant de la r6-
clamante que de l'expropriante, ont cit6 peu d'616-
ments de comparaison. Le Juge Moore, pour
arriver A sa conclusion, n'a tenu compte que de
deux des propridt6s dont il avait 6t6 question dans
les t6moignages, jugeant qu'elles 6taient les seules
comparables i la propri6t6 en litige, et il a dit:

[TADnuCTION] De toutes les ventes dont on a parl6,
je suis d'avis que celles des propri6t6s Dufferin et
Laidlaw sont les plus 6troitement comparables, la
premibre, fixant une valeur de $25,000 1'acre en
1955 et la seconde, une valeur de $50,000 en 1956.

Dans l'application de ces donnies A l'emplacement
dont il est ici question, j'6numbrerais comme suit les
diff6rences ou facteurs nigatifs que comporte
l'aminagement dudit emplacement. Preminrement,
sa superficie est trop 6tendue, eu 6gard h ma con-
clusion qu'il n'a de potentiel que pour un centre
commercial de quartier. Deuxibmement, le cofit
d'am6nagement serait 6lev6, vu la nature de l'em-
placement. Troisibmement, c'est un emplacement sh

l'int6rieur>, sans fagade sur une arthre importante.
Il cr6erait ainsi des problimes de circulation car il
serait difficile d'y entrer ou d'en sortir. Le c6t6
ouest de Greenwood 6tait affect6 h diff6rents usages:
chantiers de d6molition et cours A bois par exemple,
ce qui offre une vue peu attrayante. Quatribmement,
I'6vacuation du m6thane se d6gageant du remblai
poserait un probl~me. II paraitrait, d'apris les t6-
moignages, que des dispositifs micaniques permet-
traient de r6soudre ce problime, toutefois. Il eut 6t6
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with very little difficulty. Finally, there would be
the rights of way which if they could not be ex-
tinguished would present problems with reference
to the placing of buildings on the site.

As plus factors, I would list the lack of competi-
tion in this area, or in any event, the lack of effec-
tive competition, the population density, and the
natural trade barriers that surrounded the area.
There would be ample on-site parking.

Discounting for the minus factors and adding to
compensate for the plus factors, and considering
that the centre would be in operation in 1960 or
1961, I conclude that Loblaws would have paid
$635,000 for the subject property rather than be
ejected from it in March, 1956, including the land
expropriated in August, 1957. This figure repre-
sents the worth of the postponed value to the claim-
ant of the subject lands considering the factors
referred to above as of the date of taking.

I therefore award the claimant as full compensa-
tion for the lands taken the sum of $635,000 with
interest at 5 per cent per annum from March 6,
1956. The claimant is to have its costs on the
Supreme Court scale on a party and party basis.

The fees of the arbitrator, arbitrator's clerk and
the reporter will be borne one half by the claimant
and one half by the contestant, the claimant's share
of such costs to be recoverable from the contestant
as part of its costs.

It is difficult to determine how Moore J. used
those two comparables, if comparables they were.
Certainly, the Dufferin property was an almost
exact comparable. As pointed out by various wit-
nesses, it was a property approximately twenty
acres in extent which was vacant; it had formerly
been a race track, was situated in a like middle-
class residential and light industry area about the
same distance northwest of the centrol core of
the city as the subject property was northeast,
was serviced with the same kind of transportation,

n6cessaire de faire modifier un riglement de zonage,
mais la pi&ce n* 60 semble indiquer qu'on efit obtenu
cette modification sans grande difficult6. Enfin, il y
aurait les droits de passage qui, dans le cas oiL ils
ne pourraient 8tre 6teints, poseraient des problkmes
relativement A l'6rection de bAtiments sur l'emplace-
ment.

Pour ce qui est des facteurs positifs, je retiendrais
l'absence de concurrence dans ce secteur ou, tout au
moins, I'absence de concurrence r6elle, la densit6 de
la population et les murailles commerciales naturelles
qui entourent le secteur. Il y aurait amplement
d'espace pour stationner sur l'emplacement meme.

En attribuant une moins-value pour les facteurs
n6gatifs et une plus-value pour les facteurs positifs,
et en tenant compte de ce qub le centre entrerait en
activit6 en 1960 ou 1961, je conclus que Loblaw
aurait pay6 $635,000 pour le fonds en question
plut6t que d'en 8tre 6vinc6 en mars 1956, le terrain
expropri6 en 1957 compris. Ce chiffre repr6sente la
contrepartie en argent de la valeur diff6r6e pour la
r6clamante des terrains en question, compte tenu des
facteurs 6num6r6s plus haut au jour de la prise de
possession.

J'accorde donc h la r6clamante, A titre d'indem-
nit6 complete pour les terrains expropribs, la somme
de $635,000, avec int6ret A 5% l'an a compter du
6 mars 1956. La demanderesse a droit A ses d6pens
calculds selon le tarif de la Cour supr8me en ma-
tibre de frais entre parties.

Les honoraires de l'arbitre, de son greffier et du
st6nographe officiel sont h la charge de la r6clamante
et de l'expropriante, chacune pour moiti6, la moiti6
de la r6clamante h 8tre recouvr6e de l'expropriante
comme partie de ses d6pens.

II est difficile de d6terminer quelle utilisation
le Juge Moore a faite de ces 616ments de com-
paraison, s'ils en sont. Assurdment, la propri6t6
Dufferin est presque exactement comparable.
Comme l'ont fait remarquer divers t6moins, c'6tait
un fonds inoccup6 d'une superficie d'environ
vingt acres et qui avait autrefois servi de champ
de courses. Sis dans un secteur semblable form6
A la fois de r6sidences bourgeoises et d'industries
16gbres, il se trouvait au nord-ouest du centre-
ville et A peu pris & la m~me distance de celui-ci
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and was in every way a like property except that
buildings erected thereon would not incur the very
heavy foundation expenses due to the filled in
land in the subject site. As I have pointed out, the
price paid for that land in 1955 was only $25,000
per acre while the Laidlaw Lumber yard property
at the corner of Bloor Street West and Dundas
Street, in a somewhat better area, only ten acres
in extent and having a very limited frontage on
Dundas Street alone, had been purchased in 1956
for $50,000 an acre. It is difficult to make an
assessment of the plus and minus factors referred
to by Moore J. in the part of his reasons which
I have quoted above, and it is difficult to assign
any exactness to his result of $635,000.

Giving reasons for the Court of Appeal for
Ontario, Kelly J.A. felt unable to accept the judg-
ment of Moore J. based upon the comparable use
and came to the conclusion that in the particu-
lar circumstances of the subject property, the land
residual method alone could give a proper result.
With respect, I agree with that view and I turn
now to consider Kelly J.A.'s analysis of the said
land residual evaluation.

As I have pointed out, the evidence given by
the various experts on this topic differed very
widely.

Moore J., upon the arbitration, had expressed
himself in reference to the witness Combs, giving
evidence for the claimant, as follows:

While I do not question Mr. Combs' veracity as
a witness, I do question the weight to be attached
to his evidence. He was called as an expert to give
his opinion to assist me in determining the value to
the owner of this property. It would appear that he
has had a long and close association with Loblaws
both in a business sense and as an adviser. Mr.
Combs gave expert testimony on behalf of this claim-

que l'tait, au nord-est, la propri6t6 en litige. II
6tait desservi par des moyens de transport du
mime genre et il 6tait en tous points semblable,
sauf que les batiments y 6rig6s n'exigeraient pas
les fondations trbs cofiteuses que n6cessiterait le
remblai de l'emplacement en litige. Je l'ai d6ji
fait remarquer, le prix pay6 pour ce terrain-l en
1955 n'a 6t6 que de $25,000 l'acre, tandis que le
terrain de la cour A bois Laidlaw, h l'angle de
Bloor ouest et Dundas, dans un secteur quelque
peu supdrieur, d'une 6tendue de dix acres seule-
ment et n'ayant qu'une 6troite fagade sur la seule
rue Dundas, avait 6t6 acquis au cofit de $50,000
l'acre en 1956. II est difficile d'6valuer les fac-
teurs positifs et n6gatifs dont a parl6 le Juge
Moore dans cette partie de ses motifs que j'ai
cit6e plus haut, et il est difficile de juger A quel
point son 6valuation finale de $635,000 est
exacte.

Dans les motifs qu'il a donnis au nom de la
Cour d'appel, le Juge d'appel Kelly s'est dit in-
capable d'accepter la d6cision du Juge Moore,
fond6e sur une utilisation comparable, et il est
arriv6 A la conclusion que, vu la situation par-
ticulibre de la propri6t6 en litige, la m6thode du
calcul de la valeur r6siduelle est la seule qui
puisse donner un r6sultat convenable. Je dois dire
respecteusement que j'adopte ce point de vue et
je vais maintenant considbrer l'analyse qu'a faite
le Juge d'appel Kelly de l'6valuation par le calcul
de la valeur r6siduelle.

Comme je l'ai d6ji fait remarquer, les td-
moignages rendus par les divers experts sur ce
point sont trs divergents.

Le Juge Moore, lors de l'arbitrage, s'est pro-
nonc6 dans les termes suivants au sujet du t6moin
Combs qui d6posait pour la r6clamante:

[TRADUCTION] Mime si je ne mets pas en question
la v6racit6 de M. Combs en tant que t6moin, je mets
en question la valeur h accorder A son t6moignage.
II a 6t6 appel6 A titre d'expert pour donner son opi-
nion afin de m'aider A d6terminer la valeur de ces
biens pour leur propri6taire. Il semble qu'il soit li6
h Loblaw 6troitement et depuis longtemps, tant sur
une base d'affaires qu'en qualit6 de conseiller. M.
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ant in a previous hearing to determine compensa-
tion (Re Loblaw Groceterias Co. Ltd. and Minister
of Highways for Ontario, [1964] 1 O.R. 271). One
looks for independence in a witness called to give
expert testimony. I do not feel that there was that
degree of independence in Mr. Combs that his evi-
dence could be accepted without the closest scru-
tiny and a consideration of his evidence and any
other evidence that might run contrary to it.

With respect, I agree with Kelly J.A.'s com-
ments in reference to this comment on Mr.
Combs' evidence. Mr. Combs was giving evidence
on behalf of a claimant and one could only expect
this evidence would be as favourable to the case
of the claimant as he could in conscience make it.
It is the duty of any tribunal to consider the evi-
dence and once the credibility of the witness has
been accepted, as it was in the case of Combs by
Moore J., then to weigh that evidence and give it
the probative value which the tribunal thinks ap-
propriate. Kelly J.A. proceeded to address himself
to evidence of not only Combs but the other expert
witnesses called on behalf of both the claimant and
the contestant, and particularly to attempt an ana-
lysis of the very great difference between the re-
sults of the evidence given by the two groups. The
issue between these two groups, of course, was
the gross income which could be expected from a
shopping centre which would have been built on
the said lands.

Combs estimated that the sales potential of the
shopping centre to be erected was $57,000,000
per year, while Messrs. Harris and Hatfield had
estimated that that sales potential per year varied
from $5,530,000, if one scheme had been used, to
$10,990,000, if another scheme had been used.
In coming to his conclusion that the much lower
sales potential would be realized, Mr. Hatfield
had made a calculation of the total gross income
of persons resident in the trade area by means of
family income and had assimilated into a simu-
lated family all persons residing within the trade

Combs a tbmoign6 en qualit6 d'expert pour la
pr6sente r6clamante dans une cause ant6rieure dont
l'objet 6tait la fixation d'une indemnit6 (Re Loblaw
Groceterias Co. Ltd. and Minister of Highways for
Ontario, [1964] 1 O.R. 271). On veut trouver de
l'ind6pendance chez un t6moin cit6 A titre d'expert.
Je ne vois pas en M. Combs ce degr6 d'ind6pendance
qui ferait accepter son t6moignage sans 1'examen
le plus minutieux et sans 6tude de sa d6position et
de toute autre d6position qui pourrait contredire la
sienne.

Je dois dire respecteusement que je fais miennes
les observations du Juge d'appel Kelly sur ces
remarques visant le t6moignage de M. Combs.
Celui-ci t6moignait pour la r6clamante et l'on peut
naturellement s'attendre h ce que sa d6position
ait 6t6 aussi favorable la cause de la r~clamante
que sa conscience ait pu le permettre. C'est le
devoir de tout tribunal d'6tudier la preuve et, une
fois la cr6dibilit6 du t6moin accept6e, comme l'a
fait le Juge Moore dans le cas de Combs, de
l'appricier, et de lui attribuer la valeur probante
que le tribunal juge appropride. Le Juge d'appel
Kelly s'est ensuite attach6 non seulement A la
d6position de Combs mais aussi h celle de tous les
autres t6moins experts appel6s par la r6clamante
et par 'expropriante, et il a tent6 en particulier
d'analyser le trbs large 6cart entre les conclusions
des t6moignages rendus par les deux groupes de
t6moins. Ce qui divise ces deux groupes c'est
6videmment le revenu brut qu'on pourrait s'at-
tendre de tirer d'un centre commercial qui aurait
6t6 am6nag6 sur lesdits terrains.

Combs a estim6 A 57 millions de dollars par
annde le potenticl de ventes du centre commercial
A 6riger, tandis que MM. Harris et Hatfield ont
estim6 que ce potentiel aurait vari6 de $5,530,000
par annie, si l'on avait adopt6 un certain projet,
A $10,990,000, si l'on en avait adopt6 un autre.
Pour arriver A sa conclusion que le potentiel de
ventes de beaucoup le moins 6lev6 serait atteint,
M. Hatfield a fait un calcul du revenu brut global
des personnes r6sidant dans le secteur commercial
selon le revenu par famille, et il a assimil6 h une
famille fictive tous les r6sidents du secteur com-
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area whether or not in fact they belonged to a
family. Mr. Combs, on the other hand, had based
his calculation on household income.

Kelly J.A. found, after a detailed analysis of
census returns, that the latter approach was the
more accurate, and as a result found that the ag-
gregate gross income of those within the trade
area of the proposed shopping centre was
$382,916,000 per year.

Mr. Combs, in his analysis, had divided the
trading area into three, designating them as the
primary trading area, the secondary trading area,
and the tertiary trading area. In reaching his esti-
mate of the gross income for the proposed shop-
ping centre at $57,000,000 he had assigned
$43,000,000 of that to the primary trading area,
$10,000,000 to the secondary trading area, and
$4,000,000 to the tertiary trading area.

Kelly J.A. said, "It seems unlikely that a shop-
ping centre on the subject site would have
attracted any substantial number of outside cus-
tomers. For this reason, I would not accept
Combs figure of $57,005,000." Kelly J.A. took
the figure of gross income, as I have said, at
$382,916,000 and assessed that 44 per cent of
that amount would be expended in the purchase
of what Kelly J.A. characterized as category
goods, i.e., such goods as would be sold in the
proposed shopping centre. This amount would be
expended by the residents of the primary trading
area for the purchase of such category goods in
one year both in the primary area and elsewhere.
The resulting figure was $168,483,000. I am ready
to accept that analysis as being the most accurate
calculation which could be made.

The central core of the City of Toronto houses
very few residents as it is almost wholly occupied
by business and commercial sites, both retail and
wholesale outlets and office space. However, the
evidence adduced showed that 15.9 per cent of
all the sales of category goods made in the Metro-

mercial, qu'ils aient 6t6 raellement membres d'un
groupe familial ou non. M. Combs, d'autre part,
a bas6 ses calculs sur le revenu par m6nage.

Le Juge d'appel Kelly a conclu, aprbs analyse
approfondie des statistiques de recensement, que
la dernidre m6thode est la plus prdcise et, en con-
s6quence, il a d6cid6 que le revenu brut global
de tous les rdsidents du secteur commercial du
centre commercial projet6 s'61evait A $382,916,-
000 par annie.

Dans son analyse, M. Combs a divis6 le secteur
commercial en trois, sous les d6signations sui-
vantes: secteur commercial primaire, secteur
commercial secondaire, et secteur commercial
tertiaire. En portant A 57 millions son estimation
du revenu brut pour le centre commercial pro-
jet6, il a attribu6 43 millions de cette somme au
secteur commercial primaire, 10 millions au sec-
teur commercial secondaire et 4 millions au
secteur commercial tertiaire.

Le Juge d'appel Kelly a dit: &I1 semble im-
probable qu'un centre commercial 6rig6 sur l'em-
placement en question aurait attir6 un nombre
consid6rable de clients de l'extirieur. Pour ce
motif, je n'accepterai pas le chiffre de $57,005,000
de Combs. Le Juge d'appel Kelly a, comme je
l'ai dit, retenu un revenu brut de $382,916,000 et
il a estim6 que 44 pour cent de ce montant-lh
servirait A l'achat de ce qu'il a appel6 des mar-
chandises d'assortiment, c.-A-d., les marchandises
susceptibles d'6tre vendues dans le centre com-
mercial propos6. Ce montant serait d6pens6
annuellement par les r6sidents du secteur com-
mercial primaire pour I'achat de telles marchan-
dises la fois dans le secteur commercial
primaire et ailleurs. Le r6sultat donne le chiffre
de $168,483,000. J'accepte cette analyse comme
constituant le calcul le plus pr6cis qu'on puisse
faire.

Le centre-ville de Toronto compte trbs peu de
r6sidents, 6tant occup6 presque totalement par
des emplacements commerciaux: 6tablissements
de gros, de d6tail, bureaux. Cependant, la preuve
offerte montre que 15.9 pour cent de toutes les
ventes de marchandises d'assortiment effectu6es

[1972] S.C.R.610



[19721 R.C.S. MTOTRNOC OLW L ueSec 1

politan Toronto area were made in that central
core. Kelly J.A., therefore, reduced the figure of
$168,483,000 by 15 per cent to $141,694,300,
and concluded that that latter figure would then
represent the sale of category goods to the resi-
dents of the primary trading area for the proposed
shopping centre in a year. The statistics produced
showed that, in fact, in that primary trading area
the sale of such category goods at the time of the
arbitration was only $134,106,300, so Kelly J.A.
averaged those two figures to accept $137,900,300
as "a very reasonably accurate projection of the
expenditures in category goods made by trade
area residents in the trade area". With respect, I
have very considerable doubt as to the accuracy
of such a calculation. It implies that the residents
of this particular trading area would purchase the
same percentage of goods in the downtown area
as the residents of every other area including
many suburban areas, very large in extent, and
housing many persons of a much higher income
bracket than those in the primary trading area.

I do not know whether statistics could be de-
veloped to show percentage of goods purchased
in the central core by North York residents as
compared to East Toronto residents but, apart
from such statistics, I am of the opinion that the
application of the 15.9 per cent generally to each
area in the City of Toronto can be, at the best,
only a rough estimation.

Even accepting the figure of $137,900,300,
with respect, I cannot accept Kelly J.A.'s next
step. Having found that the total purchases of the
category goods by residents of the primary trading
area would, in that trading area, be that amount,
he then assigned two-thirds of it to other com-
peting outlets in that trading area and one-third
of it to the proposed shopping centre giving to
the proposed shopping centre an annual sales

dans la region du Toronto m6tropolitain se fai-
saient dans le centre-ville. Le Juge d'appel Kelly
a donc r6duit de 15 pour cent le chiffre de
$168,483,000, le ramenant & $141,694,300, et il
a conclu que ce dernier chiffre repr6senterait le
montant des ventes de marchandises d'assorti-
ment aux residents du secteur commercial
primaire par le centre commercial projet6, pour
une ann6e. En fait, les statistiques invoqu6es
montrent que, dans le secteur commercial
primaire, les ventes de telles marchandises
n'6taient que de $134,106,300 A 1'6poque de
l'arbitrage; le Juge d'appel Kelly a donc fait la
moyenne de ces deux chiffres et retenu
$137,900,300 comme 6tant .iune pr6vision d'une
pr6cision tris raisonnable des achats des mar-
chandises d'assortiment faits dans le secteur com-
mercial primaire par les r6sidents du secteur.>-
Avec respect, je dois dire que je doute fort de la
precision d'un tel calcul. II pr6suppose que les
r6sidents de ce secteur commercial particulier
achiteraient la mime proportion de marchandises
dans le centre-ville que les r6sidents de chacun
des autres secteurs, y compris plusieurs secteurs
de banlieue, beaucoup plus 6tendus, oih habitent
une foule de gens dont le revenu est bien sup6-
rieur A celui des r6sidents du secteur commercial
primaire.

Je ne sais pas s'il serait possible d'6tablir la
statistique de la proportion des marchandises
achet6es dans le centre-ville par les r6sidents de
North York en regard de ceux d'East Toronto
mais, abstraction faite de statistiques du genre, je
suis d'avis que l'application globale de 15.9 pour
cent A chaque secteur de la ville de Toronto ne
peut, au mieux, qu'8tre une estimation sommaire.

M~me en acceptant le chiffre de $137,900,300,
je ne puis, et je le dis respectueusement, souscrire
A l'op6ration suivante faite par le Juge d'appel
Kelly. Ayant conclu que les achats globaux de
marchandises d'assortiment par les residents du
secteur commercial primaire se chiffreraient ainsi,
dans ce secteur-1h, il en a ensuite attribu6 les
deux tiers & des concurrents du mime secteur, et
I'autre tiers au centre commercial projet6, accor-

METRO TORONTO C. LOBLAW" Le JuRe Spence 611
[1972] 

R.C.S.



612 METRO TORONTO V. LOBLAW Spence J. [1972] S.C.R.

potential of $45,966,800. Mr. Combs, in giving
evidence for the contestant, had assigned 75 per
cent of the purchases of category goods in the
area to other competing outlets and only 25 per
cent to the proposed shopping area. In doing so,
Mr. Combs was envisaging a shopping centre of
the prime type. In trade practices there are three
types of shopping centres: firstly, the regional
shopping centre; secondly, a community shopping
centre; and thirdly, a neighbourhood shopping
centre. The regional shopping centre must contain
as an essential drawing card at least one full-
range department store. Mr. Combs seems to have
envisaged this shopping centre as containing two
of them, one perhaps of a limited range. The
community shopping centre need contain as a
trading area only one limited range department
store, while a neighbourhood shopping centre
need not contain any such outlet or perhaps only
a variety store.

It was the strong evidence of Mr. Hatfield, the
marketing analyst, that the subject site could
never attract a full-range department store. There
were, in Toronto, at the relevant time in 1957,
only three such department stores: Eatons,
Simpsons and Morgans (now Hudson's Bay Com-
pany). At that time, one of the three had branch
department stores outside the central core area
until you reached the suburban area, i.e., an area
where there was a rapidly increasing population
of rather well-off families spreading out beyond
the shopping centre in which such branch depart-
ment store was situated. Many such examples
could be found in a semi-circle around Metro-
politan Toronto but none could be found in the
areas next to the central core. A short time later,
the T. Eaton Company established a branch
department store in an enterprise known as Shop-
pers World some two and a half miles further
east on Danforth than the subject site. In my opin-
ion, the subject site could not be considered as an
alternative to the Eaton store in Shoppers World.

dant A ce dernier un potentiel de ventes de l'ordre
de $45,966,800. M. Combs, t6moignant pour
l'expropriante, avait imparti 75 pour cent des
achats de marchandises d'assortiment effectubs
dans le secteur A d'autres magasins concurrents, et
25 pour cent seulement au centre commercial
projet6. Ce faisant, M. Combs envisageait un cen-
tre commercial de premier ordre. Dans le monde
du commerce, il y a trois genres de centre com-
mercial: premibrement, le centre commercial r6-
gional; deuxibmement, le centre commercial local;
et troisibmement, le centre commercial de quar-
tier. Le centre commercial r6gional doit avoir
comme attraction essentielle au moins un grand
magasin de premibre importance. M. Combs sem-
ble avoir pr6vu que le centre commercial projet6
contiendrait deux grands magasins, dont un, peut-
6tre, d'importance limit6e. Le centre commercial
local ne doit contenir comme locaux de ventes
qu'un seul grand magasin d'importance limit6e
tandis que le centre commercial de quartier n'a pas
besoin de contenir ce genre de magasin, sauf
peut-8tre, seulement, un magasin de vari6t6.

Le t6moin Hatfield, I'analyste des march6s, a
pr6sent6 une preuve solide concluant que l'em-
placement en question ne pourrait jamais attirer
un grand magasin de premibre importance. Il n'y
avait A Toronto, h cette 6poque-ld en 1957, que
trois grands magasins de cette classe: Eatons,
Simpsons et Morgans (maintenant la Hudson's
Bay Company). A ce moment-1A aucun d'eux
n'avait de succursale hors du p6rimbtre du centre-
ville, si ce n'6tait dans la banlieue, secteur oiL une
population toujours croissante constitute de fa-
milles plut6t bien nanties s'6tendait de plus en
plus loin du centre commercial dans lequel 6tait
situ6e la succursale. On peut trouver plusieurs de
ces exemples dans un demi-cercle form6 autour
du Toronto m6tropolitain, mais on ne saurait en
trouver dans les secteurs contigus au centre-ville.
Peu de temps aprbs, la compagnie T. Eaton ou-
vrait une succursale dans une entreprise connue
sous le nom de Shoppers World, A quelque deux
milles et demi plus 6 1'est, sur Danforth, que
l'emplacement en litige. A mon avis, l'emplace-
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It was, as I said, two and a half miles closer to
the central core and it did not have adjoining it
the very rapidly growing Scarborough area from
which it would draw ever increasing sales for
many years. It was this factor which moved Mr.
Hatfield to be very strongly of the opinion that
no department store would ever locate on the
subject site. I find Mr. Hatfield's evidence on this
topic most convincing and I feel, therefore, that
the subject site must be considered in the category
of one which could efficiently carry a community
shopping centre but not a regional shopping
centre.

As Kelly J.A. points out, the possibility of the
latter could not be wholly rejected and that it
had to be assessed as any other potential but in the
assessment thereof I would give it very little
weight. Therefore, I can see no justification for
the increase in the sales potential of the subject
site from 25 per cent of the gross amount to be
spent within the area for category goods to 331
per cent. I would assign one-quarter of the figure
used by Kelly J.A., i.e., $137,900,300, the total
category goods sales in the area, as being the
annual sales potential of the subject property with
a community shopping centre constructed thereon
and round out the figure at $34,500,000.

Kelly J.A. took as the appropriate factor for
determining the square foot area of the buildings
to permit such annual sales volume of category
goods to the figure of $70 per square foot. This
was an approximate average of the various rates
estimated by Messrs. Combs and Harris as ap-
propriate to the years 1957 to 1963 and, with
respect, would seem to be a dependable gauge to
determine the size of the building required. It
must be remembered that both the second scheme
of Mr. Harris and Mr. Combs' scheme envisaged
a full-range department store while the scheme

ment en litige ne pouvait 8tre consid6r6 comme
permettant d'6tablir une entreprise 6gale A celle du
magasin Eaton du Shoppers World. H1 6tait, je
l'ai dit, A deux milles et demi plus prbs du centre-
ville et n'avait pas l'avantage d'etre contigu i
Scarborough dont la croissance tres rapide assurait
un chiffre de ventes sans cesse grandissant pour
plusieurs anndes. C'est ce facteur qui a port6
M. Hatfield & croire trbs fermement qu'aucun
grand magasin n'irait jamais s'6tablir sur l'empla-
cement en question. Je trouve fort convaincant le
t6moignage de M. Hatfield sur ce point et je pense,
par cons6quent, qu'il faut considdrer 1'emplace-
ment comme appartenant & la cat6gorie de ceux
oil pourrait s'exploiter efficacement un centre
commercial local, mais non un centre commercial
r6gional.

Comme le Juge d'appel Kelly le fait remarquer,
la possibilit6 d'un centre commercial r6gional ne
saurait 6tre 6cart6e entinrement et il faut 1'appr6-
cier au meme titre qu'une autre; mais ce faisant,
je lui conf6rerais trbs peu de valeur. Je ne vois
donc pas comment on serait justifi6 de majorer,
de 25 pour cent du montant brut & atre d6pens6
dans le secteur pour des marchandises d'assorti-
ment, A 331 pour cent, le potentiel de ventes
de l'emplacement en litige. J'attribuerais au po-
tentiel de ventes annuel de la propri6t6 en litige,
une fois dot6e d'un centre commercial local, le
quart du chiffre dont s'est servi le Juge d'appel
Kelly, soit $137,900,300, chiffre total des ventes
de marchandises d'assortiment dans le secteur, et
j'arrondirais la somme A $34,500,000.

M. le Juge d'appel Kelly a retenu comme fac-
teur appropri6 pour la d6termination de la super-
ficie en pieds carr6s des bitiments susceptible de
produire un tel volume de ventes annuelles de
marchandises d'assortiment, le chiffre de $70 le
pied carr6. Il s'agissait l d'une moyenne approxi-
mative des divers taux que MM. Combs et Harris
avaient estim6s convenables pour les ann6es 1957
& 1963 et, je le dis avec respect, cette moyenne me
semblerait une jauge stire pour d6terminer les
dimensions du bitiment requis. II faut se rappeler
que le second projet de M. Harris et celui de
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which I have said I would find appropriate to the
site contained no such department store and
therefore the $70 per square foot figure would
not seem to be more advantageous to the claim-
ant. This would result in buildings containing
492,857 square feet. Kelly J.A. found that the
various schemes submitted in the evidence of the
experts resulted in the rentable area containing
95 per cent of the total square foot area of the
building. Using the same factor, I am of the
opinion that the total area of the buildings would
be 518,796 square feet.

Kelly J.A. made an analysis of costs from the
evidence given by the expert witnesses and di-
vided costs into two elements, firstly, site prepa-
ration and land improvement, and secondly, ac-
tual cost of erection of the buildings. As to
the first element, Kelly J.A. assigned a cost
of $1,986,000. Realizing that it was possible
that there might be some reduction from that
figure, which had been given by Mr. Combs in
reference to the buildings which he suggested
and which were larger than those suggested by
Kelly J.A., he nevertheless retained that figure
for the smaller buildings in view of the fact that
the development was necessary even for the use
of the lands for parking. For the same reason, I
am ready to retain the same cost of $1,989,000
for site preparation and land development. I also
adopt Kelly J.A.'s buildings costs of $12 per
square foot. That building cost, of course, is quite
unrealistic today but one must remember that
what is envisaged in any scheme is one-storey
buildings built in the year 1960.

Kelly J.A. also used a figure for.development
costs. Mr. Combs had cited a development cost
of $755,000 for buildings containing 794,650
square feet. As I have pointed out, the buildings

M. Combs envisageaient un grand magasin de
premibre importance, tandis que celui que j'ai
d6ji dit juger appropri6 A I'emplacement ne pr6-
voyait aucun grand magasin du genre et, par con-
sequent, le chiffre de $70 le pied carr6 ne semble
pas 6tre plus A l'avantage de la r6clamante. Il en
r6sulterait des bitiments contenant 492,857 pieds
carr6s. Le Juge d'appel Kelly a constat6 que des
diff6rents projets dont fait 6tat la preuve expos6e
par les t6moins experts, il d6coule que la surface
& louer repr6senterait 95 pour cent de la surface
totale en pieds carris des bitiments. Me servant
du meme critbre, je suis d'avis que les bitiments
auraient une surface totale de 518,796 pieds
carres.

Le Juge d'appel Kelly a fait une analyse des
cofits fond6e sur les depositions des t6moins
experts et il a divis6 ces cofits en deux 616ments:
premibrement, la pr6paration de l'emplacement et
l'amblioration du terrain, et, deuxibmement, le
cosit r6el de construction des bitiments. Au pre-
mier 616ment, le Juge d'appel Kelly a attribu6 un
cofit de $1,986,000. Conscient de la possibilit6
d'une certaine r6duction ult6rieure de ce chiffre,
qui avait 6t6 donn6 par M. Combs en rapport avec
les bitiments qu'il envisageait et dont les dimen-
sions 6taient supbrieures A ceux qu'envisageait le
Juge d'appel Kelly, il n'en a pas moins retenu ce
chiffre pour les bitiments de dimensions plus r6-
duites vu la n6cessit6 d'am6nagement, mime pour
utiliser le terrain A des fins de stationnement. Pour
le m~me motif, je suis dispos6 A retenir le m~me
chiffre de $1,989,000 comme co-at de preparation
de l'emplacement et d'am6lioration du terrain.
J'adopte aussi le chiffre de $12 le pied carr6
attribu6 par le Juge d'appel Kelly au coat de
construction des bitiments. Certes, ce cofit de
construction est aujourd'hui peu r6aliste, mais il
ne faut pas oublier que chaque projet a pour
objet des bitiments sans 6tage construits en l'an
1960.

Le Juge d'appel Kelly a aussi adopt6 un chiffre
pour le cott de 1'aminagement. M. Combs avait
cit6 un chiffre de $755,000 pour le cofit d'amina-
gement de bitiments contenant 794,650 pieds
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which I envisaged would have had a gross area
of 518,796 square feet and, therefore, I adopt a
percentage of that arriving at a figure of $492,000.

Therefore, apart from land, the total cost of
the shopping centre which I envisaged is as
follows:

Site preparation and land develop-
ment ................... $1,986,000

Construction costs of building
(518,796 sq. ft. at $12 per sq. ft.) 6,225,552
Developments costs ..... ........ 492,000

Total cost $8,703,552

The next problem faced by Kelly J.A. and to
which I turn is the gross annual income to be ob-
tained by the owner of such shopping centre. Mr.
Combs had cited an average net rent on a square
foot basis of $1.77. Mr. Harris had fixed a net
square foot rent under his scheme $1 of $1.40
and his scheme $2 of $1.33, but both of those
figures represented only the minimum rentals and,
of course, all rentals of shopping centre space in
modem commercial transactions are on a per-
centage basis and Mr. Harris found that taking
into account such percentages the net rental rate
for his scheme $1 would be $1.59 and for his
scheme $2 $1.50. Therefore, Kelly J.A. adopted
a rate of $1.55 per square foot. I am of the opin-
ion that such a rental rate would not result in a
fair award to the landlord of such a shopping
centre as I envisaged. It must be remembered that
Mr. Combs' scheme covered a building contain-
ing a first and second storey and basement space.
Mr. Combs found an average per square foot
rental for the ground floor of $2.04, for the
second floor $1.86 and for the basement 80 cents.

I am of the opinion that the shopping centre
which I project in its net rental income would
approximate scheme $1 of Mr. Harris after
reflecting therein the percentage rentals, as the

carris. J'ai d6ji fait remarquer que les batiments
que j'envisage auraient eu 518,796 pieds carr6s
de surface brute et, par consiquent, j'adopte un
pourcentage de ce chiffre pour aboutir h la somme
de $492,000.

Donc, sans tenir compte du terrain, le cofit
total du centre commercial que j'envisage est le
suivant:

Pr6paration de I'emplacement
et amelioration du terrain .......... $1,986,000

Cofit de construction de bitiments
(518,796 pi' h $12 le pi') .......... 6,225,552

Cofit de l'am6nagement .......... 492,000

Cofit total ................ $8,703,552

Le problime que devait ensuite r6soudre le
Juge d'appel Kelly et que j'aborde maintenant
c'est celui du revenu annuel brut A r6aliser par
le propri6taire d'un tel centre commercial. M.
Combs a cit6 un loyer net moyen de $1.77 le pied
carr6. M. Harris, lui, avait fix6 un loyer net de
$1.40 le pied carr6 dans son projet no 1, et de
$1.33 dans son projet n* 2, mais ces deux chiffres
ne repr6sentaient que les loyers minimums et, de
toute 6vidence, la location d'un espace quelcon-
que dans un centre commercial, dans toutes les
affaires modernes, se fait sur une base de pourcen-
tage et M. Harris a conclu qu'en tenant compte de
ces pourcentages le taux net de location serait de
$1.59 pour son projet no 1 et de $1.50 pour son
projet no 2. Le Juge d'appel Kelly a donc adopt6
un taux de $1.55 le pied carr6. Je suis d'avis que
ce taux de loyer n'aboutirait pas A une indemnit6
6quitable pour le propri6taire d'un centre commer-
cial du genre que j'avais en vue. Il faut se souvenir
que le projet de M. Combs visait un batiment
compos6 d'un sous-sol, d'un rez-de-chaussbe et
d'un 6tage. M. Combs a retenu un loyer moyen
de $2.04 le pied carr6 pour le rez-de-chaussde, de
$1.86 pour l'6tage et de 80 pour le sous-sol.

Je suis d'avis que le centre commercial que
j'envisage, par le revenu net provenant des loyers
se rapprocherait du projet no 1 de M. Harris, une
fois modifi6 de fagon i tenir compte des loyers
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buildings which it would contain and the stores
which would be located there may be more
properly described as a community shopping cen-
tre which I have found would be the highest and
best development of the lands. Mr. Harris found
that net rental to be $1.59 per square foot. I
therefore choose a round figure of $1.60 per
square foot to reflect the net rental income. For
492,857 square feet of space this would give a
net rental income of $788,571.20.

Kelly J.A. capitalized the net rental income by
using a rate of 8 per cent. Mr. Combs had been
insistent that an 8.5 per cent rate was proper and,
of course, that results in the cost of the building
being returned to the owner in twelve years. The
twelve-year period is a useful rule of thumb in
commercial transactions. Mr. Harris was in favour
of using a capitalization figure of 7.5 per cent.
With respect, I agree with Kelly J.A.'s using of
the intermediate figure of 8 per cent. Using that
figure, one arrives at a capitalized worth of the
shopping centre of $9,857,140; taking therefrom
the costs of $8,703,730, which I have outlined
above, one arrives at a land residual value of
$1,153,410.

As Kelly J.A. points out, the land would not
have been developed for four to five years and
one, of course, must take the present value at the
date of the expropriation of the land residual value
of that four- or five-year period. Kelly J.A. used a
factor to express that present value of .7216 and
using the same factor I arrive at a present value
under the land residual scheme of $832,300.

I would, therefore, allow the appeal to the ex-
tent of varying the award from the $1,300,000
figure as reflected in the judgment of the Court
of Appeal for Ontario to $832,300. I would not
disturb the award of the costs made by the Court

bases sur un pourcentage, vu que les bitiments
qui y seraient construits et que les magasins qu'il
renfermerait r6pondraient plus pr6cis6ment h la
description d'un centre commercial local qui, ai-
je conclu, correspondrait A l'aminagement le plus
r6munbrateur et le plus rationnel des terrains. M.
Harris a retenu un loyer net de $1.59 le pied
carr6. Je choisis donc un chiffre rond de $1.60
le pied carr6 pour traduire le revenu net tir6 de
loyers. Pour une surface de 492,857 pieds carris,
ce chiffre donnerait un revenu net tir6 de loyers
de $788,571.20.

Le Juge d'appel Kelly a capitalis6 le revenu
net tir6 de loyers en utilisant un taux de 8 pour
cent. M. Combs avait insist6 sur le fait que 8.5
pour cent 6tait le taux appropri6 et, 6videmment,
il s'ensuit que le propri6taire r6cuphre en douze
ans le cofit des bAtiments. La p6riode de 12 ans
est incontestablement une formule empirique fort
utile dans les opdrations commerciales. M. Harris
favorisait l'utilisation d'un taux de capitalisation
de 7.5 pour cent. Je dois dire respectueusement
que je suis d'accord avec le Juge d'appel Kelly qui
s'est servi du chifire interm6diaire de 8 pour cent.
Au moyen de ce chiffre, on arrive h une valeur
capitalis6e de $9,857,140 pour le centre commer-
cial; si l'on en soustrait $8,703,730, somme repr6-
sentant les cofits que j'ai d6crits ci-dessus, on
arrive h une valeur r6siduelle de $1,153,410.

Comme l'a fait remarquer M. le Juge d'appel
Kelly, I'am6nagement du terrain n'aurait pas eu
lieu avant quatre ou cinq ans et, de toute 6vidence,
il faut actualiser, au jour de 1'expropriation, la
valeur r6siduelle du terrain pour cette pbriode de
quatre on cinq ans. Le Juge d'appel Kelly s'est
servi du facteur .7216 pour traduire cette valeur
actuelle et, me servant du mme facteur, j'arrive A
une valeur actuelle de $832,300 suivant la m6-
thode du calcul de la valeur r6siduelle des
terrains.

Je suis donc d'avis d'accueillir l'appel de fagon
i modifier l'indemnit6 de $1,300,000, qui figure
dans le jugement de la Cour d'appel de l'Ontario,
en la diminuant h $832,300. Je ne modifierai pas
l'adjudication des d6pens faite par la Cour d'appel
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of Appeal for Ontario but the appellant, the
Municipality of Metropolitan Toronto, should
have its costs in this Court.

The judgment of Judson and Hall JJ. was de-
livered by

HALL J. (dissenting)-This is an appeal from
the Court of Appeal for Ontario which in-
creased from $635,000 to $1,300,000 the amount
awarded by the arbitrator, His Honour G. H. F.
Moore, in an arbitration proceeding arising from
the expropriation by the appellant of certain
properties of respondent located in the City of
Toronto.

Beginning in 1953, the respondent began to
assemble land at Chatham and Greenwood
Avenues in the City of Toronto. By 1955 it had
acquired title to 25.452 acres in separate but con-
tiguous parcels at a cost of $374,050 ($14,670
per acre approximately).

This property was acquired and there is no dis-
pute as to this for the purpose of developing and
erecting a shopping centre in which one of the
units would be a Loblaw Food Supermarket.
Shopping centres are of three kinds, namely:

1. Neighbourhood Shopping Centre-a shopping
plaza where a food supermarket is the main business
generator;

2. Community Shopping Centre-a shopping
plaza where the main business generators are a food
supermarket and a variety or junior department
store; and

3. Regional Shopping Centre-a shopping plaza
which includes one or more full-scale department
stores as the main business generators.

There was evidence before the learned arbi-
trator that respondent intended to develop a
regional shopping centre. There was a great deal
of conflicting evidence on this point, the conten-
tion of appellant being that the regional shopping
centre was impractical and uneconomic in that

de 1'Ontario mais l'appelante, la Municipalit6 du
Toronto m6tropolitain, a droit h ses d6pens en
cette Cour.

Le jugement des Juges Judson et Hall a 6t6
rendu par

LE JUGE HALL (dissident)-Le pourvoi est A
l'encontre d'un jugement de la Cour d'appel de
l'Ontario qui a major6 de $635,000 A $1,300,000
le montant adjug6 par l'arbitre, Son Honneur le
Juge G. H. F. Moore, dans une proc6dure d'arbi-
trage d6coulant de l'expropriation par 1'appelante
de certaines propri6t6s de l'intimbe, sises dans la
ville de Toronto.

L'appelante a commenc6 en 1953 A grouper
des terrains A partir de l'angle des avenues Cha-
tham et Greenwood, A Toronto. En 1955, elle
s'6tait port6e acqu6reur de 25.452 acres, par lots
s6par6s mais contigus, au cofit de $374,050
($14,670 I'acre, environ).

L'acquisition de cette propri6t6 avait pour but,
personne ne le conteste, 1'am6nagement et la cons-
truction d'un centre commercial, dont l'un des
locaux serait occup6 par un supermarch6 d'ali-
mentation Loblaw. Les centres commerciaux se
r6partissent en trois cat6gories:

1. Le centre commercial de quartier-une place
d'achats ohi c'est un supermarch6 d'alimentation qui
attire surtout la clientile;

2. Le centre commercial local-une place d'achats
oi un supermarch6 d'alimentation de m~me qu'un
magasin d'articles vari6s ou un grand magasin de
seconde importance sont ce qui attire surtout la
clientele;

3. Le centre commercial r6gional-une place
d'achats ohi ce sont surtout un ou plus d'un grand
magasin de premibre importance qui attirent la
clienthle.

Des 616ments de preuve indiquant que l'intimbe
se proposait d'aminager un centre commercial
r6gional ont 6t6 pr6sentis devant le savant arbitre.
La preuve est fort contradictoire sur ce point,
1'appelante soutenant que l'implantation d'un cen-
tre commercial r6gional n'6tait ni pratique ni
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no major department store such as Eaton's or
Simpson's was available or would be interested in
going into a shopping centre at this location and
that the site was suitable only for a community
shopping centre described as No. 2 above. The
issue had to be determined on the basis of opin-
ions given by various witnesses because respond-
ent's plans were necessarily preliminary in nature
and not developed to the advanced degree that
would have enabled a specific finding to be made
because shortly after respondent acquired the
25.452-acre site the appellant expropriated the
whole of it for the use of Toronto Transit Com-
mission as a marshalling yard for its subway
system.

There is no question but that respondent had
the expertise, the capacity and the money to de-
velop and build whatever type of shopping centre
it decided it wanted at this location. It had
developed and built regional shopping centres of
comparable size in other cities.

As previously mentioned, the properties in ques-
tion here were acquired by respondent for
$374,050 over a three-year period and so intent
was it on having a shopping centre at this loca-
tion that for several years after the expropriation
it spent some $70,000 trying to work out a joint
development of the site with Toronto Transit
Commission whereby the shopping centre would
be constructed on piles and columns in the air
space above the marshalling yards. For various
reasons, these joint development plans finally
proved abortive mainly because some 16.75 acres
of the site was filled land which had previously
been used as a garbage dump, and in conse-
quence, the ground would not carry the weight
of the structures proposed to be carried on piles
or columns and the idea was, therefore, aban-
doned. Respondent, having no other site, was
unable to go ahead with any shopping centre
project in this part of Toronto.

The section of Toronto surrounding the subject
site is a built-up area with a population of from
approximately 217,000 in 1957 to 220,000 in
1961 and to illustrate the trade area that such a

rentable, car aucun des grands magasins connus,
Eaton et Simpson, par exemple, ne pouvait ouvrir
de succursale dans un centre commercial A cet
endroit, ni ne serait dispos6 A le faire, et que
l'emplacement ne se pr8tait pas A autre chose
qu'un centre commercial local, rdpondant h la des-
cription no 2 ci-dessus. II fallait trancher la ques-
tion en se fondant sur les opinions exprim6es par
divers t6moins, car les projets de l'intim6e n'6tant
forc6ment qu'au stade pr6liminaire d'6laboration
ils n'avaient pas encore atteint le point avanc6 oiL
une conclusion pr6cise aurait pu 6tre d6gag6e.
En effet, peu aprbs que 'intim6e se fut port6e
acqudreur de 1'emplacement de 25.452 acres,
I'appelante l'expropriait en entier afin que la To-
ronto Transit Commission puisse s'en servir com-
me chantier de triage pour le m6tro.

Nul ne met en doute que 1'intim6e possidait
les connaissances techniques, la capacit6 et les
fonds necessaires pour am6nager et construire
un centre commercial de son choix A cet endroit-ld.
Elle avait am6nag6 et construit des centres com-
merciaux r6gionaux d'importance comparable
dans d'autres villes.

II a fallu trois annies A l'intim6e, je 1'ai d6jh
soulign6, pour acquirir les propri6t6s en question,
au cofit de $374,050 et son projet de centre com-
mercial A cet endroit 6tait si bien arr8t6 que, au
cours de plusieurs annies apris l'expropriation,
elle a d6pens6 quelque $70,000 pour essayer
d'amener la Toronto Transit Commission h am6-
nager, de concert avec elle, I'emplacement en
question d'une fagon qui permettrait que le centre
commercial soit 6rig6 sur des poutres et colonnes
extirieures au-dessus des chantiers de triage. Pour
diverses raisons, ce projet d'aminagement con-
joint 6choua, surtout parce que quelque 16.75
acres de l'emplacement constituaient un remblai
couvrant un ancien d6potoir et que, par cons6-
quent, le sol n'aurait pu supporter le poids des
structures qu'on envisageait de disposer sur des
poutres ou des colonnes: d'oti l'abandon du projet.
N'y ayant pas d'autre emplacement, l'intim6e a da
renoncer A son projet de centre commercial dans
cette partie de Toronto.

Le secteur de Toronto entourant l'emplacement
en question est une agglomdration urbaine dont la
population a pass6 de quelque 217,000 en 1957 A
220,000 en 1961; pour faire voir le secteur com-
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site would serve it was said that in 1961 there
were only seven cities in Canada other than
Toronto which had populations in excess of
216,000.

The question committed to the arbitrator by
the Municipal Act was the determination of the
compensation to which respondent was entitled
by reason of the forcible taking of its land. The
arbitrator correctly set out in his award the prin-
ciples which he proposed to apply in fixing com-
pensation and no error was alleged as to the in-
structions he gave himself upon the appropriate
law. In the Court of Appeal the respondent
claimed that the arbitrator had not properly ap-
plied those principles to the facts and evidence
as developed before him.

The case made both for the appellant as well
as the respondent before the arbitrator, to a very
large extent, was dependent on the market poten-
tial of the site and the market potential was de-
pendent on two factors: (1) population and (2)
the dollar value of expenditures on consumer
goods within the market area to be served from
the site. Almost all of the evidence heard by the
learned arbitrator was led to arrive at a value on
this basis. In making his award the learned arbi-
trator did not do so on this basis and did not
make any specific findings on the very detailed
and intricate evidence that he had heard on this
manner of arriving at the proper compensation.
Instead he proceeded to fix the value to the
respondent by what is called the "comparable
method" and in using the comparable method the
learned arbitrator arrived at his award by refer-
ence to the prices paid for lands purchased else-
where in the City of Toronto which had been
developed for a use generally similar to what he
found to be the highest and best use to which the
subject lands could be put. Kelly J.A. in his
reasons for judgment said in regard to this:

No witness testified that these examples were com-
parable within the meaning of that term usually
applied to land valuation; no witness said that his
opinion of the value of the subject land was based
upon or influenced by the price paid for the so-
called comparable lands. In proceeding as he did,
the arbitrator, in my opinion, was not deciding
judicially upon expert evidence but was acting as
his own valuator and making use of certain parts of
the evidence for a purpose beyond that for which

mercial que desservirait un tel centre, on a dit
qu'en 1961 il n'y avait au Canada, exception
faite de Toronto, que sept villes dont la population
d6passait 216,000.

La question soumise A 1'arbitre par le Muni-
cipal Act vise la fixation de l'indemnit6 A laquelle
l'intimde a droit par suite de d6possession forc6e
de ses terrains. Dans sa sentence, 1'arbitre a
correctement 6nonc6 les principes qu'il entendait
suivre pour fixer l'indemnit6 et personne n'a relev6
d'erreur dans les principes de droit dont il devait
s'inspirer. En Cour d'appel, l'intim6e a soutenu
que l'arbitre n'avait pas correctement appliqu6
ces principes aux faits et h la preuve expos6s
devant lui.

La thise pr6sent6e devant l'arbitre, aussi bien
par 1'appelante que par l'intimbe, d6pendait en
trbs grande partie du potentiel commercial de
l'emplacement et le potentiel commercial d6pen-
dait lui-meme de deux facteurs: 10 la population
et 20 la valeur en dollars des achats de biens de
consommation dans le secteur desservi A partir
de l'emplacement. Presque tous les t6moignages
entendus par le savant arbitre visaient A 6tablir
une 6valuation sur cette base. Ce n'est pas sur
elle que le savant arbitre a fond6 l'indemnit6
adjug6e, et il n'a pas tir6 de conclusions pr6cises
de la preuve tris circonstancide et complexe
qu'on lui a pr6sent6e sur cette fagon d'en arriver
A une indemnit6 judicieuse. II a plut6t entrepris
de fixer la valeur pour l'intimde au moyen de la
m6thode dite spar comparaison> et, en y recou-
rant, il a adjug6 l'indemnit6 en comparant les
prix des terrains qui, achetbs ailleurs dans la ville
de Toronto, avaient t6 amdnag6s en vue d'une
utilisation assimilable dans l'ensemble A celle
qu'il a jug6e la plus r6mundratrice et la plus
rationnelle pour les terrains en litige. A ce sujet,
M. le Juge d'appel Kelly dit dans ses motifs:
[TRADUCTION] Aucun t6moin n'a d6pos6 que ces
exemples 6taient comparables, au sens ordinairement
donn6 A ce mot en matibre d'6valuation de terrains;
aucun timoin n'a dit que son opinion sur la valeur
des terrains en question reposait sur le prix pay6
pour les terrains dits comparables, ni qu'elle s'en
6tait inspir6e. En agissant comme il I'a fait, l'arbitre,
A mon avis, n'a pas rendu une d6cision judiciaire
bas6e sur des expertises, mais il a agi en 6valuateur
et s'est servi de certains passages des t6moignages
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they were tendered. Since he proceeded to. fix the
compensation by a personal comparison of trans-
actions involving sites which he himself must have
decided to be comparable, which conclusion as to
comparability was not supportable solely upon the
evidence that was adduced before him, the compen-
sation fixed by the award is not a finding arrived at
judicially within the scope of the arbitrator's terms
of reference.

I agree with this conclusion.

Kelly J.A. continued:

Having come to this conclusion, I am of the opin-
ion that the award cannot stand. In the normal
course, this conclusion would have called for re-
ferring the matter back to the arbitrator for his re-
consideration of the evidence, having regard to the
proper application of the principles to which I have
referred. However in this case, having in mind the
inordinate length of the hearing before the arbi-
trator and the exhaustive and exhausting nature of
the examination and cross-examination of the wit-
nesses, it appears inappropriate unnecessarily to
postpone further some measure of finality in a
proceeding which relates to an expropriation made
in March 1956, and to subject the parties to the
expense involved in a repetition of what has already
taken place before the arbitrator.

As was agreed by counsel for both parties, this
Court is empowered itself to fix the compensation;
this is unquestionably a case in which the power of
the Court so to do should be exercised.

In so proceeding, it is inescapable that this Court
must take upon itself the role of arbitrator. Since
the findings in the reasons for award are not con-
clusive with respect to the task upon which we have
been asked to engage ourselves, we must therefore
make findings upon the evidence.

The parties and their witnesses all agree that the
highest and best use to which the subject lands could
be put was the development thereon of a shopping
centre. The claimant, sometime before expropriation,
had the fixed intention of so using the property, had
the experience and the financial resources to bring
the project to an operable state of development and
had taken steps to acquire land to round out its
original purchase of the major part of the site.

A review of the general nature of the evidence
advanced before the arbitrator leads me to the con-

dans un but d6passant celui dans lequel ils avaient
6t6 rendus. Vu qu'il a procid6 A la fixation de l'in-
demnit6 au moyen de la comparaison personnelle
qu'il a faite d'op6rations portant sur des emplace-
ments qu'il a lui-m8me dfi juger comparables et
dont il ne pouvait conclure au caractbre comparable
en s'appuyant uniquement sur la preuve produite,
l'indemnit6 fixe dans la sentence n'est pas une con-
clusion tir6e judiciairement dans les limites du man-
dat confi6 h l'arbitre.

J'accepte cette conclusion.

M. le Juge d'appel Kelly poursuit:
[TRADUCTION] En 6tant arriv6 h cette conclusion,
je suis d'avis que la sentence ne peut valoir. Normale-
ment, cette conclusion entrainerait le renvoi de
l'affaire h l'arbitre pour une nouvelle appr6ciation
de la preuve, en tenant compte de l'application juste
des principes, que j'ai rappelbs. En l'espbce, cepen-
dant, si l'on pense h la durie exag6r6e de l'audience
devant I'arbitre et aux interrogatoire et contre-inter-
rogatoire exhaustifs et ext6nuants qu'ont subis les
timoins, il me paraitrait inopportun de tarder davan-
tage et inutilement A mettre fin, autant que faire se
peut, a un d6bat portant sur une expropriation qui a
eu lieu au mois de mars 1956, et d'obliger les
parties h subir les frais qu'ambnerait une r6p6tition
de ce qui s'est d6jh fait devant I'arbitre.

Les avocats des parties ont admis que cette Cour
a elle-m~me comp6tence pour fixer l'indemnit6, et
nous sommes incontestablement en pr6sence d'un cas
oii la Cour doit exercer cette comp6tence.

Ce faisant, la Cour doit in6vitablement assumer le
r6le d'arbitre. Les constatations expos6es dans les
motifs de la sentence n'6tant pas concluantes en ce
qui a trait A la tache qu'on nous demande d'accom-
plir, nous devons donc faire des constatations &
partir de la preuve.

Les parties en cause et leurs t6moins sont tous
d'accord que l'utilisation la plus r6mundratrice et la
plus rationnelle des biens-fonds en question 6tait d'y
aminager un centre commercial. Quelque temps
avant I'expropriation la demanderesse avait d6ji l'in-
tention bien arrit6e de les utiliser h cette fin; elle
avait l'exp6rience et les ressources financibres n6ces-
saires pour amener son projet a un stade d'exploita-
tion r6elle et elle avait pris des mesures en vue
d'acqu6rir des terrains adjacents qui compl6teraient
l'emplacement dont elle avait dbji achet6 la plus
grande partie.

Une 6tude du caractbre g6n6ral de la preuve sou-
mise A l'arbitre me porte A conclure que, pour fixer
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clusion that in fixing the compensation this Court
must place reliance on the testimony of the witnesses
whose evidence related to valuation by the land
residual technique.

(a)No suggestion appears in the evidence that any
method other than the market data or comparable
approach or the land residual method would be
appropriate-in fact the impression is left that no
other methods were even considered and rejected;
from the evidence one is left with the impression
that there are no other methods.

(b) There is a preponderance of evidence that the
land residual method is more appropriate to the
problem presented to the expert witness by this
property-vacant land but with an admitted poten-
tial for development as a shopping centre or plaza.

(c) Whatever value might have been attached to
an opinion based on the comparable approach, no
such opinion was before the arbitrator, indeed,
it is unlikely that any such opinion could have
been available because, as was agreed by the wit-
nesses, there was no market data of transactions
involving truly comparable properties.

At the arbitration a great deal of time was taken
up by evidence dealing with the question whether a
shopping centre on the subject lands could have
attracted a major department store, and the arbi-
trator has stated that he "rejected as being too un-
certain, remote and improbable the possibility the
site could have attracted a standard department store
Canadian or American"; he proceeded to determine
the value to the owner upon this footing.

I do not read the evidence, even that of the con-
testant's witnesses, as ruling out the possibility that,
at that time a major department store would have
considered the location-particularly in the light of
the fact that T. Eaton Company Ltd. subsequently
did locate in Shoppers' World some short distance
to the east of the subject site. The evidence to me
indicates that the potentialities of the property at
the time of expropriation included the possibility of
the location of a major department store. As such,
this potentiality could not be wholly rejected-it had
to be assessed as any other potentiality.

Kelly J.A. then entered upon a detailed analysis
of the evidence given by both sides, and having

l'indemnit6, cette Cour doit s'appuyer sur les d6posi-
tions des timoins portant sur l'6valuation d'apris la
m6thode du calcul de la valeur r6siduelle des
terrains.

(a) Rien dans la preuve ne donne A entendre qu'il
serait opportun de recourir A d'autre m6thode que
celle qui se fonde sur les tendances du march6 ou
le prix de vente de propri6tis comparables ou celle
bas6e sur la valeur r6siduelle des terrains-de
fait, il semble qu'aucune autre m6thode n'a m8me
6t6 consid6r6e puis rejet6e: la preuve donne
l'impression qu'il n'existe pas d'autres m6thodes.
(b) La pr6pond6rance de la preuve est que la
m6thode du calcul de la valeur r6siduelle des ter-
rains convient mieux au problme que pose cette
propri6t6 au t6moin expert-un terrain nu, mais
auquel on reconnalt des possibilit6s d'ambnage-
ment en centre ou place commerciale.
(c) Quelle qu'ait 6t6 la valeur qu'il aurait 6t6
possible d'attacher & une opinion fond6e sur la
m6thode comparative, personne n'a exprim6 une
telle opinion devant I'arbitre; il est en effet peu
vraisemblable qu'on eit pu trouver quelqu'un pour
l'exprimer, les t6moins ayant tous admis l'i-
nexistence de donn6es quant A des op6rations por-
tant sur des propri6t6s vraiment comparables.

A l'arbitrage, beaucoup de temps a 6t6 consacr6
h la preuve traitant de la question de savoir si
l'aminagement d'un centre commercial sur les ter-
rains en litige efit pu attirer un grand magasin de
premiere importance, et I'arbitre a d6clar6 qu'il re-
jetait ccomme trop incertaine, lointaine et im-
probable la possibilit6 que l'emplacement efit pu at-
tirer un grand magasin type, canadien ou am6ri-
cainD; partant de cette pr6misse, il a d6termin6 la
valeur du bien-fonds pour le propri6taire.

Je ne vois pas que les d6positions, mime celles
des t6moins de la d6fenderesse, 6cartent la possi-
bilit6 qu'd I'6poque un grand magasin efit pu con-
sid6rer favorablement cet emplacement-surtout si
l'on tient compte du fait que T. Eaton Company Ltd.
a ultbrieurement ouvert une succursale dans un autre
centre commercial, le Shoppers' World, i peu de
distance A l'est de I'emplacement en question. La
preuve, a mon sens, indique que les possibilit6s de la
propri6t6, A l'6poque de I'expropriation, com-
prenaient celle de l'implantation d'un grand magasin.
Ds lors, cette possibilit6 ne pouvait 8tre 6cart6e
d'embl6e: il fallait I'6valuer, comme tout autre
possibilit6.

M. le Juge d'appel Kelly s'est alors engag6 dans
une analyse minutieuse de la preuve faite de part

fl9721 R.C.S. METRO TORONTO C. LOBLAW Le luge Hall 621



METRO TORONTO V. LOBLAw Hall J.

considered that evidence, concluded that the
opinions of both Combs and Hatfield should be
rejected. He then proceeded to see if other ap-
propriate figures could be related to the evidence
heard by the learned arbitrator, and having
analysed that evidence in detail, concluded by
saying:

The learned arbitrator expressed confidence in
the testimony of Harris, which had to do with the
contestant's projections based on the site sales poten-
tial. I would not question this appraisal of the credi-
bility or reliability of this witness, but as I have
already said, Harris accepted as the basis of his
calculation and opinion the data supplied to him by
Hatfield particularly, the figures on pages 5 and 7
of ex. 66. Since Harris relied on Hatfield's report
for the market analysis resulting in the projection
of a site sales potential, Harris' evidence as to re-
sidual land value perpetuates the errors and inac-
curacies which I believe are contained in Hatfield's
estimate. Harris' thesis is but a superstructure
built upon a foundation which in my opinion was
unsound. In fact, if one adopts the Harris process
substituting a site sales potential different from that
which Hatfield furnished to him and more nearly
that which I view as the correct amount, the results
would be so vastly different as to make the result
irreconcilable with the land residual value given in
his testimony, based as it was on Hatfield's estimate
of site sales potential.

Having reached a conclusion as to site sales poten-
tial, Combs by his own processes-Harris by accept-
ing Hatfield's estimates, the next step followed by
the witnesses in their method was to determine in
square feet the size of the facilities necessary to ac-
commodate the anticipated volume of business.

Taking the sales potential figures as given by
Combs and Harris along with the area in square
feet and the volume per square foot, Kelly J.A.
arrived at the conclusion that these figures would
result in a rentable area of 656,668 square feet
which he capitalized as $1.55 per square foot. He
also accepted the cost of the whole development
at $10,930,400 or $15.80 per square foot gross
area and eventually arrived at a residual land
value when developed at $1,792,100. He applied
a factor for delay of .7216 per cent to reduce that

et d'autre, puis, I'ayant consid6rde, il a conclu
qu'il ne fallait pas tenir compte des opinions ex-
primdes par MM. Combs et Hatfield. Il s'est en-
suite attach6 A chercher si d'autres chiffres ap-
propri6s pourraient 6tre reli6s A la preuve en-
tendue par le savant arbitre et, aprbs une analyse
d6taille de cette preuve, il a conclu par ces mots:

[TRADUCTION] Le savant arbitre a dit se fier au
t6moignage de Harris concernant les prdvisions de
l'expropriante, fond6e sur le potentiel de ventes de
l'emplacement. Je ne voudrais pas mettre en doute
cette appr6ciation de la cr6dibilit6 ou de la v6racit6
de ce timoin mais, je l'ai d6ji dit, Harris a adopt6
comme base de ses calculs et de son opinion les
donndes que lui a fournies Hatfield, en particulier
les chiffres figurant aux pages 5 et 7 de la pibce
n' 66. Harris s'6tant fi6 au rapport de Hatfield pour
faire I'analyse du march6 qui a 6t6 A la source des
previsions concernant le potentiel de ventes de l'em-
placement, la d6position de Harris au sujet de la
valeur r6siduelle des biens-fonds perp6tue les erreurs
et inexactitudes que contient, d'aprbs moi, I'6valua-
tion de Hatfield. La thbse de Harris n'est qu'une
superstructure 6rig6e sur des fondations peu solides
A mon avis. De fait, adopter le proc6d6 de Harris et
substituer un potentiel de ventes autres A celui que
Hatfield lui a fourni, et se rapprochant davantage de
ce que je considbre un montant juste, produirait des
r6sultats divergents au point qu'il serait impossible
de les concilier avec la valeur r6siduelle donn6e dans
son t6moignage, et qui 6tait bas6e sur le potentiel de
ventes de l'emplacement prdvu par Hatfield.

Leur conclusion tir6e quant au potentiel de ventes
de I'emplacement--Combs, d'aprbs son propre pro-
c6d6 et Harris, d'apris les pr6visions de Hatfield-
les t6moins ont alors franchi l'6tape suivante de
leur m6thode, notamment: d6terminer en pieds
carris l'importance des installations requises pour
satisfaire aux exigences des affaires pr6vues.

Tenant compte des chiffres donn6s par Combs et
Harris quant au potentiel de ventes, ainsi que de
la superficie en pieds carrds et du chiffre
d'affaires au pied carr6, le Juge d'appel Kelly a
conclu que ces chiffres correspondent h une sur-
face de location de 656,668 pieds carris qu'il a
capitalis6e A $1.55 le pied carr6. Il a aussi accept6
le chiffre de $10,930,400, ou $15.80 le pied carr6
de surface brute, comme cofit d'am6nagement
total, pour en arriver A une valeur rdsiduelle, une
fois 1'aminagement termin6, de $1,792,100. II a
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figure to $1,293,000 which he rounded out to
$1,300,000 which is the amount the Court
awarded in lieu of the $635,000 awarded by the
arbitrator.

The appellant challenges Kelly J.A.'s final
figures and conclusions in three important aspects,
namely:

(1) THAT in arriving at the sum of $137,900,300
as a reasonably accurate projection of the expendi-
tures in category goods made by trade area residents
in the trade area, he had rejected in his computation
Combs' figure of $57,005,000 as well as Hatfield's
opinion of the site potential.

(2) THAT he failed to make necessary deduc-
tions for delay and other contingencies, having in
mind that the whole programme would take about
four to five years to develop.

(3) THAT he should not have accepted a rental
basis of $1.55 and that he should have capitalized
the net rent at 8.5 per cent. in lieu of 8 per cent.

I think I can dispose of objection No. 3 by saying
that the evidence fully supports the use of the
$1.55 figure for rent as well as the 8 per cent
figure in capitalizing the rent. As to objection
No. 2 above, he applied a factor for delay of
.7216 which was based on a discount factor of
8.5 per cent (5.5 per cent interest allowance plus
3 per cent for taxes, risk and holding costs other
than costs of money) which reduced the residual
land value as of March 1956 when developed
from $1,792,100 to $1,293,000 or an allowance
of $499,100 to cover the delay factor. Then as
to the alleged differential in the estimate of total
gross income for the trade area on which objec-
tion No. 1 was based, the evidence indicated that
Hatfield had underestimated by approximately
$45,000,000 per annum the total gross income for
the trade area in relation to the amount reported
for the same trade area by the Dominion Bureau
of Statistics (ex. 73).

I am unable to discern any errors in law in the
reasons and conclusions of Kelly J.A., and I

ensuite tenu compte d'un facteur de retard de
.7216, r6duisant ainsi le montant susdit A
$1,293,000, somme qu'il a port6e h $1,300,000
en chiffres ronds. C'est ce dernier montant que la
Cour a adjug6, le substituant A celui de $635,000
adjug6 par I'arbitre.

L'appelante conteste les chiffres et les con-
clusions du Juge d'appel Kelly sur trois points
importants, savoir:

[TRADUCTION] (1) QUE, pour en arriver h la
somme de $137,900,300 comme pr6vision raison-
nablement exacte des achats de marchandises d'assor-
timent effectu6s dans le secteur commercial par les
r6sidents du secteur, il n'a pas tenu compte dans
ses calculs du chiffre de $57,005,000 6tabli par
Combs, non plus que de l'appr~ciation de Hatfield
sur le potentiel de l'emplacement.

(2) QU'IL a omis de faire les d6ductions n6ces-
saires pour retard et autres faux frais, si l'on con-
sidbre qu'il faudrait de quatre A cinq ans pour mener
A bonne fin le projet global.

(3) QU'IL n'aurait pas dOi accepter un loyer de
base de $1.55 et qu'il aurait dfi capitaliser le loyer
net a 8.5 pour cent et non A 8 pour cent.

Je crois possible de d6cider le troisibme point en
disant que la preuve justifie pleinement I'utilisa-
tion du chiffre de $1.55 pour le loyer et l'utilisa-
tion du taux de 8 pour cent dans la capitalisation
du loyer. Quant au 2e point mentionn6 ci-dessus,
il a retenu un facteur de retard de .7216 bas6 sur
un facteur de remise de 8.5 pour cent (5.5 pour
cent pour les int6rats, plus 3 pour cent pour les
taxes, risques et frais de d6tention autres que le
prix de 1'argent) ce qui a diminu6 de $1,792,100 A
$1,293,000 la valeur r6siduelle qu'avait en mars
1956 le bien-fonds une fois am6nag6 et ce qui
repr6sente une attribution de $499,100 pour
couvrir le facteur de retard. Quant au pr6tendu
6cart dans l'estimation du revenu total brut pour
le secteur commercial sur lequel est fond6 le
premier point, la preuve indique que Hatfield a
sous-6valub d'environ 45 millions de dollars par
ann6e le revenu total brut de ce secteur, si on le
compare a celui que rapporte le Bureau f6d6ral
de la statistique pour le mime secteur, (pibce
no 73).

Je ne puis relever aucune erreur de droit dans
les motifs et les conclusions de M. le Juge d'appel
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would, therefore, uphold his award of $1,300,000
and would dismiss the appeal with costs.

Appeal allowed in part with costs, JUDSON and
HALL JJ. dissenting.

Solicitors for the contestant, appellant:
Gardiner, Roberts, Anderson, Conlin, Fitzpatrick,
O'Donohue and White, Toronto.

Solicitors for the claimant, respondent: Borden,
Elliott, Kelly and Palmer, Toronto.

On the rehearing of this appeal, the following
judgment was delivered by

MARTLAND J.-The Court, by its order of
December 20, 1971, gave leave for a rehearing of
this appeal in respect to matters raised in the
notice of motion for rehearing. Those matters
were concerned with three different submissions
as to errors in the reasons of the majority of the
Court.

The Court had the benefit of a very careful and
able reargument in reference to these same mat-
ters. The majority of the Court is of the opinion
that no material error in its reasons has been
established, and its conclusions remain the same
as before. The judgment of the Court delivered
on October 5, 1971, is therefore confirmed. The
respondent upon this application, The Munici-
pality of Metropolitan Toronto, is entitled to the
costs of the application for rehearing and of the
rehearing.

Kelly et, par cons6quent, je suis d'avis de con-
firmer l'indemnit6 de $1,300,000 qu'il a adjug6e
et de rejeter le pourvoi avec d6pens.

Appel accueilli en partie avec dipens, les Juges
JUDSON et HALL itant dissidents.

Procureurs de l'expropriante, appelante: Gardi-
ner, Roberts, Anderson, Conlin, Fitzpatrick,
O'Donohue et White, Toronto.

Procureurs de la riclamante, intimie: Borden,
Elliott, Kelly et Palmer, Toronto.

A la suite de la nouvelle audition de cet appel,
le jugement suivant a 6t6 rendu par

LE JUGE MARTLAND--Dans son ordonnance
du 20 d6cembre 1971, la Cour a autoris6 une
nouvelle audition de cet appel relativement aux
questions soulev6es dans 1'avis de requite pour
nouvelle audition. Ces questions visaient trois
all6gations diff6rentes ayant trait A des erreurs
dans les motifs de la majorit6 de la Cour.

La Cour a eu l'avantage d'entendre sur ces
questions une nouvelle plaidoirie, trbs approfondie
et fort bien pr6sent6e. La majorit6 de la Cour
est d'avis que 'existence d'une erreur de con-
s6quence dans ses motifs n'a pas 6t6 6tablie, et
ses conclusions demeurent inchang6es. Le juge-
ment de la Cour prononc6 le 5 octobre 1971 est
donc maintenu. L'intimbe quant a cette requ~te,
The Municipality of Metropolitan Toronto, a
droit aux d6pens de la requite pour nouvelle
audition, ainsi qu'aux d6pens de la nouvelle
audition.
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Ford Motor Company of Canada, Limited
Appellant;

and

International Union, United Automobile
Workers of America and J. F. W. Weatherill
Respondents.

1971: November 15; 1971: December 20.

Present: Abbott, Judson, Spence, Pigeon and
Laskin JJ.

MOTION TO QUASH

Appeal-Right of appeal to Supreme Court of
Canada-Amount in controversy--Collective agree-
ment between appellant company and respondent
union-Arbitration award for payments to or for
benefit of employees individually-Individual claims
not within jurisdictional amount-Employer's total
obligations under award in excess of required dollar
level-Whether appeal as of right-Supreme Court
Act, R.S.C. 1970, c. S-19, s. 36.

Arbitration proceedings were initiated by the re-
spondent union as a result of a difference of opinion
between it and the appellant company on the effect
of their collective agreement, in its provisions re-
specting health services insurance, considered in the
light of the supervening force of The Health Services
Insurance Act, 1968-69 (Ont.), c. 43. According to
the union's statement of grievance, the premiums
payable by the company pursuant to the medical
plan covered by the collective agreement were
greater in amount than the premiums called for
under the Ontario Hospital Services Insurance Plan.
In consequence, the union contended that the com-
pany was obliged, under the provisions of s. 10(3)
of The Health Services Insurance Act to pay the
difference in the premium required for OHSIP
coverage to or for the benefit of the employees, and
in failing to do so was in violation of the Act. The
union's position was upheld by the arbitrator.

The company was unsuccessful both before the
High Court of Ontario and the Ontario Court of
Appeal in certiorari proceedings to quash the arbi-
tration award. It appealed to this Court, invoking
the right of appeal granted by s. 36 of the Supreme
Court Act, R.S.C. 1970, c. S-19, as re-enacted by
1969-70 (Can.), c. 44 (1st Supp.), s. 1. The union
moved to quash the company's appeal on the
grounds that (1) the denial of certiorari to quash

94661-1

Ford Motor Company of Canada, Limited
Appelante;

et

International Union, United Automobile
Workers of America et J. F. W. Weatherill
Intimis.

1971: le 15 novembre; 1971: le 20 d6cembre.

Pr6sents: Les Juges Abbott, Judson, Spence, Pigeon
et Laskin.

REQUPTE EN ANNULATION

Appel-Droit d'appel ii la Cour suprdme du Ca-
nada-Montant en litige-Convention collective entre
la compagnie appelante et le syndicat intimi-
Sentence arbitrale visant des sommes a payer aux
salarids ou pour leur compte individuellement-
Rdclamations individuelles n'approchant pas du mon-
tant requis pour le droit d'appel-Ensemble des
obligations de l'employeur en vertu de la sentence
dLpassant l'intir& pecuniaire ndcessaire-Y a-t-il
appel de plein droit-Loi sur la Cour suprime du
Canada, S.R.C. 1970, c. S-19, art. 36.

Le syndicat intim6 a entrepris des proc6dures
d'arbitrage par suite d'une divergence de vues entre
lui et la compagnie appelante sur l'effet des disposi-
tions de leur convention collective relatives A
I'assurance-maladie A la suite de la mise en vigueur
du Health Services Insurance Act, 1968-69 (Ont.),
c. 43. Selon le grief formul6 par le syndicat, le mon-
tant des primes payables par la compagnie en vertu
du programme d'assurance-maladie pr6vu h la con-
vention collective est sup6rieur h celui des primes
payables en vertu du Ontario Hospital Services In-
surance Plan. Par cons6quent, le syndicat soutient
que la compagnie est tenue, en vertu de l'art. 10(3)
du Health Services Insurance Act, de payer aux
salari6s ou pour leur compte l'exc6dent sur les primes
exig6es dans le programme OHSIP et, A d6faut de
ce faire, elle viole la Loi. La pr6tention du syndicat
a 6t6 maintenue par l'arbitre.

La compagnie n'a pas r6ussi, ni devant la Haute
Cour de l'Ontario ni devant la Cour d'appel de
l'Ontario, A faire annuler la sentence arbitrale par
voie de certiorari. Elle a interjet6 appel A cette Cour,
invoquant le droit d'appel accord6 par 1'art. 36 de
la Loi sur la Cour suprime, S.R.C. 1970, c. S-19,
modifi6e par 1969-70 (Can.), c. 44 (1- Supp.),
art. 1. Le syndicat demande l'annulation du pour-
voi de la compagnie pour les motifs que (1) le
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was the result of an exercise of discretion, and
hence no appeal lay because of the prohibition in
s. 44 of the Supreme Court Act, and (2) there was
no monetary sum involved or, if there was, it was
a distributable sum among thousands of employees
and in no case was any employee's entitlement
within the required dollar level under s. 36.

Held (Judson and Laskin JJ. dissenting): The
motion to quash should be allowed.

Per Abbott, Spence and Pigeon JJ.: When several
claims are joined in a judicial proceeding, the
amount of each individual claim is the sum to be
considered in deciding whether an appeal lies to
this Court without special leave. This rule does not
cease to apply when, as in this case, the separate
individual claims arise under a collective agreement
between an employer and a labour union.

The company's obligations under the arbitrator's
award were for much more than the sum required
under s. 36, but this award was not in favour of the
union. It was for payments "to or for the benefit of
the employees" individually. What was submitted
to arbitration was a collective grievance involving
thousands of individual claims each of which came
nowhere near the jurisdictional amount. Throughout
the arbitration and the subsequent court proceedings,
the union was acting solely in a representative
capacity, asserting no personal claim, only the in-
dividual claims of more than ten thousand em-
ployees. The adjudication was not as to its rights
but as to those of the individual employees.

Per Judson and Laskin JJ., dissenting: There is
a difference between individual entitlements which
arise separately under individual employment rela-
tions and are pursued by action in that context, and
individual entitlements which are dependent upon an
a priori determination of collective agreement rights,
realized through a union which, although it repre-
sents employees for that purpose collectively,
properly takes arbitration proceedings in its own
right.

The money entitlements, if any, of the individual
employees could not be made the subject of an
action for their recovery until it had been determined
in arbitration proceedings that there was money
owing to the employees. Once that was determined,
there remained only the calculations. Hence, the

refus du certiorari en vue d'annuler la sentence
r6sulte de 1'exercice d'une discr6tion et, par cons6-
quent, ne peut faire l'objet d'un appel, 6tant donn6
la disposition prohibitive de l'art. 44 de la Loi sur
la Cour supreme, et que (2) aucun montant d'argent
n'est en jeu ou, s'il y en a un, il s'agit d'une somme
A r6partir entre des milliers de travailleurs et, en
aucun cas, l'int6r8t p6cuniaire d'un travailleur
n'atteint la somme fix6e A l'art. 36.

Arrit: La requite en annulation doit 6tre accueil-
lie, les Juges Judson et Laskin 6tant dissidents.

Les Juges Abbott, Spence et Pigeon: Lorsque plu-
sieurs r6clamations sont r6unies dans une mime
poursuite, c'est le montant de chacune qu'il faut
consid6rer pour juger s'il y a droit d'appel A cette
Cour sans autorisation sp6ciale. Cette rigle ne cesse
pas de s'appliquer lorsque, comme c'est le cas ici,
les r6clamations individuelles d6coulent d'une con-
vention collective entre un employeur et un syndicat
ouvrier.

Les obligations de la compagnie en vertu de la,
sentence arbitrale d6passent de beaucoup la somme
requise en vertu de I'art. 36, mais cette sentence
n'est pas en faveur du syndicat. Elle vise des
sommes A apayer aux salari6s ou pour leur comptem,
individuellement. Ce qui a 6t6 soumis h l'arbitrage,
c'est un grief collectif embrassant des milliers de
r6clamations individuelles dont aucune n'approche
du montant requis pour le droit d'appel. Tout au
long de l'arbitrage et des proc6dures judiciaires
subsiquentes, le syndicat n'a agi qu'h titre de man-,
dataire; il n'a formul6 aucune r6clamation propre,
il a fait valoir uniquement les r6clamations indi-
viduelles de plus de dix mille salari6s. La sentence.
ne porte pas sur ses droits, mais sur ceux de chacun
des salarids.

Les Juges Judson et Laskin, dissidents: Il y a une
diff6rence entre des droits individuels qui naissent
s6par6ment de relations individuelles de travail et A,
I'6gard desquels des poursuites sont intent6es dans
ce contexte, et des droits individuels subordonn6s a
une d6termination a priori de droits d6coulant d'un
contrat collectif faite par l'entremise d'un syndicat
qui, bien qu'il repr6sente collectivement les salaries
dans ce but, entame A bon droit des proc6dures
d'arbitrage de son propre chef.

Les droits p6cuniaires des salari6s individuels,
s'ils existent, ne pouvaient faire l'objet d'une action
en recouvrement avant qu'il soit 6tabli par voie
d'arbitrage qu'il leur revenait de l'argent. Une fois
cette question r6solue, il ne restait qu'h calculer le
montant dOi. C'est pourquoi la contestation par voie
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challenge through certiorari to the interpretation
given in the arbitration proceedings cannot be assimi-
lated to an action brought by the union on behalf
of thousands of employees, especially when the
merits going to the entire obligation of the com-
pany could not be the subject of an action. On this
view of the matter, the applicable principle was
that expressed in Tonks v. Reid, [1965] S.C.R. 624,
at p. 627, viz., the amount or value of the matter in
controversy is the monetary loss which the appellant
will suffer if the judgment in appeal is upheld. That
loss was undeniably within the dollar limit under
s. 36.

[La Duchesse Shoe Ltd. v. Le Comitg Paritaire de
flndustrie de la Chaussure, [1941] S.C.R. 538, ap-
plied; Hamilton Street Railway Co. v. Northcott,
[1967] S.C.R. 3; Tonks v. Reid, [1965] S.C.R. 624,
distinguished; Le Comiti Conjoint des Mgtiers de la
Construction du District de Hull v. Canada China
Clay & Silica Co. Ltd., [1945] 1 D.L.R. 255, re-
ferred to.]

APPLICATION to quash an appeal from a
judgment of the Court of Appeal for Ontario',
dismissing an appeal from a judgment of Lacour-
ciere J., whereby an application to quash an ar-
bitration award was dismissed. Application
granted, Judson and Laskin JJ. dissenting.

L. A. MacLean, for the appellant.

D. J. M. Brown, for the respondent Union.

The judgment of Abbott, Spence and Pigeon
JJ. was delivered by

PIGEON J.-My brother Laskin has stated the
facts of this case as to which there is no dispute.
I am, however, unable to agree that on those
facts it can be said that "the amount or value
of the matter in controversy in the appeal exceeds
ten thousand dollars". Of course, it is clear that
Ford's obligations under the arbitrator's award
are for much more than that sum. But, this
award is not in favour of the Union. It is for
payments "to or for the benefit of the em-
ployees" individually. What was submitted to
arbitration was a collective grievance involving
thousands of individual claims each of which
comes nowhere near the jurisdictional amount.

1[1972] 1 O.R. 36, 22 D.L.R. (3d) 151.
94661-11

de certiorari de l'interpr6tation donn6e par l'arbitre
ne peut 8tre assimil6e A une action intent6e par le
syndicat au nom de milliers de travailleurs, surtout
quand on considbre que le fondement n6cessaire &
1'obligation globale de la compagnie ne pouvait faire
l'objet d'une action. Selon ce point de vue, le prin-
cipe applicable doit 8tre celui qu'a exprim6 cette
Cour dans l'affaire Tonks c. Reid, [1965] R.C.S. 624
(p. 627), savoir que le montant ou la valeur de la
matibre en litige est la perte p6cuniaire que subira
l'appelant si le jugement port6 en appel est confirm..
En l'occurrence, cette perte satisfait ind6niablement
au critbre picuniaire de l'art. 36.

[Arrit suivi: La Duchesse Shoe Ltd. c. Le Comit.9
Paritaire de l'Industrie de la Chaussure, [1941]
R.C.S. 538. Distinction faite avec les arrits: Hamil-
ton Street Railway Co. c. Northcott, [1967] R.C.S.
3, et Tonks c. Reid, [1965] R.C.S. 624. Arrat men--
tionn6: Le Comitg Conjoint des Mgtiers de la Cons-
truction du District de Hull c. Canada China Clay
& Silica Co. Ltd., [1945] 1 D.L.R. 255.]

REQUtTE en annulation de 1'appel d'un juge--
ment de la Cour d'appel de l'Ontario', rejetant
un appel d'un jugement du Juge Lacourcibre, qui
avait rejet6 une requate en annulation d'une sen-
tence arbitrale. Requ~te accueillie, les Juges Jud-
son et Laskin 6tant dissidents.

L. A. MacLean, pour 1'appelante.

D. J. M. Brown, pour le syndicat intim6.

Le jugement des Juges Abbott, Spence et
Pigeon a t6 rendu par

LE JUGE PIGEON-Mon colligue le Juge Las-
kin a expos6 les faits de la pr6sente affaire, les-
quels ne sont pas en litige. Je ne puis pas convenir
que l'on puisse dire, en se fondant sur ces faits,
que <de montant ou la valeur de la matibre en
litige dans 1'appel d6passe dix mille dollars>. If
est bien 6vident que les obligations de Ford en
vertu de la sentence arbitrale d6passent de beau-
coup cette somme. Mais cette sentence n'est pas.
en faveur du Syndicat. Elle vise des sommes a
[TRADUCTION] cpayer aux salarids ou pour leur
compte>, individuellement. Ce qui a 6t6 soumis
A l'arbitrage, c'est un grief collectif embrassant
des milliers de r6clamations individuelles dont au-

1[1972] 1 O.R. 36, 22 D.L.R. (3d) 151.
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Throughout the arbitration and the subsequent
court proceedings, the Union has been acting
solely in a representative capacity, asserting no
personal claim, only the individual claims of more
than ten thousand employees.

From this Court's early days, it has been deter-
mined that when several claims are joined in a
judicial proceeding, the amount of each individual
claim is the sum to be considered in deciding
whether an appeal lies to this Court without special
leave. I cannot find any basis for holding that
this rule ceases to be applicable when the separate
individual claims arise under a collective agree-
ment between an employer and a labour union.
On the contrary, as I read it, the decision of this
Court in La Duchesse Shoe Ltd. v. Le Comitg
Paritaire de l'Industrie de la Chaussure2 is con-
clusive against such a view. The legislation under
consideration in that case was originally entitled
Collective Labour Agreements Extension Act,
1934 (Que.), c. 56. The 1937 re-enactment was
entitled Workmen's Wages Act, 1937 (Que.), c.
49, the 1940 re-enactment, Collective Agreement
Act, 1940 (Que.), c. 38. In spite of the changed
title, its general nature remained the same at all
times.

In Le Comit6 Conjoint des Mitiers de la
Construction du District de Hull v. Canada
China Clay & Silica Co. Ltd.3, Rinfret C.J.C.
said (at p. 257):

It is now well settled that where a joint committee,
claiming, on behalf and for the benefit of workers
and apprentices, an amount alleged to be due as
wages under a collective agreement, and also claim-
ing under other provisions of the Act for sums pay-
able to the committee itself as liquidated damages
or as penalty, the jurisdiction of this Court is not to
be established by the aggregate sum claimed on be-
half of all the workers and apprentices, but that each
individual claim by itself must be considered as
separate for purposes of jurisdiction. (Cousins v.
Harding, [1940] 3 D.L.R. 272, S.C.R. 442; La
Duchesse Shoe Ltd. v. Le Comiti Paritaire de 'In-

2 [1941] S.C.R. 538, 4 D.L.R. 480.
3 [1945] 1 D.L.R. 255.

cune n'approche du montant requis pour le droit
d'appel. Tout au long de 1'arbitrage et des pro-
c6dures judiciaires subsdquentes, le Syndicat n'a
agi qu'd titre de mandataire; il n'a formul6 aucune
r6clamation propre, il a fait valoir uniquement les
r6clamations individuelles de plus de dix mille
salari6s.

Depuis le d6but, cette Cour a d6termin6 que
lorsque plusieurs r6clamations sont r6unies dans
une mime poursuite, c'est le montant de chacune
qu'l faut consid6rer pour juger s'il y a droit
d'appel A cette Cour sans autorisation spiciale.
Je ne vois aucune raison de d6cider que cette
rbgle cesse de s'appliquer lorsque les reclamations
individuelles d6coulent d'une convention collec-
tive entre un employeur et un syndicat ouvrier.
Au contraire, l'arrt de cette Cour dans I'affaire
La Duchesse Shoe Ltd. c. Le Comitg Paritaire
de l'Industrie de la Chaussure2 est, A mon sens,
d6cisif h 1'encontre d'une pareille conclusion. La
loi en cause dans cette affaire-l a d'abord port6
le titre: Loi relative a l'extension des conventions
collectives de travail, 1934 (Qub.), c. 56. La
refonte de 1937 portait le titre: Loi relative aux
salaires des ouvriers, 1937 (Qu6.), c. 49. Celle
de 1940, celui de Loi de la convention collective,
1940 (Qu6.), c. 38. Malgr6 le changement de
titre, le caractbre g6ndral de la loi est toujours
rest6 le m~me.

Dans l'affaire Le Comit6 Conjoint des Mdtiers
de la Construction du District de Hull c. Canada
China Clay & Silica Co. Ltd.3 , M. le Juge en
chef Rinfret dit (p. 257):

[TRADUCTION] C'est maintenant une rigle bien
6tablie, lorsqu'un comit6 conjoint r6clame au nom
et pour le compte d'ouvriers et apprentis une somme
qu'il pr6tend 8tre due A titre de salaire en vertu
d'une convention collective et r&clame 6galement, en
vertu d'autres dispositions de la Loi, des sommes re-
venant au comit6 lui-mime A titre des dommages
liquid6s ou d'amende, le droit d'appel a cette Cour
ne se d6termine pas d'aprbs le montant total r6clam6
au nom de tous les ouvriers et apprentis, mais
chaque r6clamation individuelle doit 8tre consid6r6e
s6par6ment. (Cousins c. Harding, [1940] 3 D.L.R.
272, R.C.S. 442; La Duchesse Shoe Ltd. c. Le

2 [1941] R.C.S. 538, 4 D.L.R. 480.
8 [1945] 1 D.L.R. 255.
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dustrie de la Chaussure, [1941], 4 D.L.R. 480, S.C.R.
538). This rule has been followed ever since in this
Court.

Kellock J. said (at p. 259):
Under the original legislation [Collective Labour

Agreement Act], namely, 24 Geo. V., c. 56, as
amended by 25-26 Geo. V., c. 64, it is provided by
s. 2 that the Lieutenant-Governor in Council may
order that a collective labour agreement made be-
tween employees and employers shall be binding
upon all employers and employees in the same trade
and industry. Section 7 provided that the parties to a
collective labour agreement should form a "joint-
committee" charged with supervising and the carry-
ing out of the agreement. Such joint-committee by
sub-cl. (b) (as enacted by 1 Edw. VIII. (2nd Sess.),
c. 24, s. 1) is authorized to exercise for the benefit
of each of the employees all rights of action arising
in their favour from a collective agreement without
having to provide an assignment of claim from the
persons concerned. By s-s. (4) (as enacted by 25-26
Geo. V., c. 64, s. 5) this joint-committee is consti-
tuted a corporation and given the powers of an or-
dinary corporation for the purposes of the Act.

Although the parity committee under the Quebec
Collective Agreement Act was legally authorized
to sue for and to recover wage claims arising
under an agreement made obligatory under that
law and also entitled to join any number of such
claims in a single suit, it was nevertheless held
that the amount of each individual claim was to
be considered as controlling for jurisdictional pur-
poses in this Court. It seems to me that the same
conclusion must obtain a fortiori when the bar-
gaining agency initiating the proceedings is em-
powered only to litigate the exigibility of the
claims, not to recover on them.

Concerning Hamilton Street Railway Co. v.
Northcott4 , it should be noted that the case came
to this Court by special leave granted to the
employer against a judgment in favour of an
employee. As in the present case, the Union
had obtained a favourable decision from an ar-
bitration board. This decision was only a decla-
ration of entitlement, not an award of specific

'[1967] S.C.R. 3, 58 D.L.R. (2d) 708.

Comiti Paritaire de l'Industrie de la Chaussure,
[19411 4 D.L.R. 480, R.C.S. 538. Cette Cour a tou-
jours suivi cette ragle depuis lors.

M. le Juge Kellock dit (p. 259):
[TRADUCTION] Dans la Loi primitive (Loi relative
i l'extension des conventions collectives de travail),
soit 24 Geo. V, ch. 56, modifibe par 25-26 Geo. V,
ch. 64, il est pr~vu A l'art. 2 que le lieutenant-gou-
verneur en conseil peut d6cr6ter qu'une convention
collective de travail intervenue entre des salari6s et
des employeurs lie tous les employeurs et salari6s d'un
m~me m6tier ou d'une mime industrie. L'article 7
d6crite que les parties A une convention collective
de travail doivent constituer un comit6 conjoint
charg6 de surveiller et d'assurer l'application de la
convention. En vertu de l'alinia b) (6dict6 par 1
Edouard VIII (2' session), ch. 24, art. 1), ce comit6
conjoint a le droit d'exercer pour le b6ndfice de
chacun des salarids toutes les actions qui naissent
en leur faveur d'une convention collective, sans avoir
A justifier d'une cession de cr6ance de l'intdress6. En
vertu du par. (4) (6dict6 par 25-26 Geo. V, ch. 64,
art. 5), ce comit6 conjoint acquiert la personnalit6
juridique et possede tous les pouvoirs d'une corpora-
tion ordinaire, pour les fins de l'ex6cution de cette
Loi.

Bien qu'en vertu de la Loi de la convention col-
lective du Qudbec, le comit6 paritaire ait eu, de
droit, le pouvoir d'intenter une action en r6cla-
mation de salaire et d'en recouvrer le montant
en vertu d'une convention collective rendue obli-
gatoire suivant cette Loi, et 6galement celui de
r6unir plusieurs r6clamations dans une seule
action, on a n6anmoins conclu que le montant de
chaque r6clamation individuelle 6tait le facteur
d6terminant du droit d'appel i cette Cour. Il me
semble que la meme conclusion s'impose a for-
tiori, quand 1'organisme de n6gociation qui en-
tame les proc6dures n'a que le pouvoir de faire
prononcer sur l'exigibilit6 des r6clamations, et
non celui d'en recouvrer le montant.

Quant A l'affaire Hamilton Street Railway Co.
c. Northcott4 , il y a lieu de remarquer que cette
cause a 6t6 entendue en cette Cour sur autorisa-
tion sp6ciale accord6e A 1'employeur d'appeler
d'un jugement en faveur d'un salarid. Comme
dans la pr6sente affaire, le syndicat avait obtenu
une sentence favorable d'un tribunal d'arbitrage.
Cette sentence ne faisait que d6clarer l'existence

'[ 1967] R.C.S. 3, 58 D.L.R. (2d) 708.
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sums to the individual employees. The latter not
being paid brought individual actions against the
employer. It was held that they were entitled to
recover. In my view, the essential part of Judson
J.'s reasons is this paragraph (at pp. 5 and 6):

If one follows the company's argument to its ulti-
mate conclusion it means that no employee can ever
sue for wages unpaid. He would have to follow the
grievance procedure in the collective agreement and
be bound by very stringent time limits. This would
be so even though there is no dispute about the
wages being due and owing. The collective agree-
ment is not concerned with non-payment of wages.
These may be sued for in the ordinary courts. If,
however, the right to be paid depends upon the in-
terpretation of the collective agreement, this is within
the exclusive jurisdiction of a board of arbitration
appointed under the agreement, but whether this
decision comes under grievance procedure under art.
VI, with the consequent registration of the equiva-
lent of a judgment or a declaration at the instance
of the union under art. VIII, makes no difference.
In the one case the individual employees get the
equivalent of judgments; in the other case, they have
declarations of right on which they can sue.

(Emphasis added.)

From this it appears to me that the legal re-
sult of arbitration proceedings under a collective
agreement is that each of the individual em-
ployees has a claim against the employer, not
that the Union has one for the total sum. While
the Union is a proper party to the arbitration
proceedings and to subsequent proceedings in
which the validity of the arbitration award is put
in question, it is clear that it is such in a repre-
sentative capacity, not for itself. The adjudication
is not as to its rights but as to those of the in-
dividual employees. The fact that the validity of
all those claims depends on the same issue, namely
the construction of the collective agreement, does
not make one claim of the whole number any
more than in any other case in which the legal
outcome of many individual claims depends on
the same finding.

de droits, elle n'adjugeait pas un montant d6fini
A chacun des salari6s. Comme on ne les payait
pas, ces derniers ont individuellement actionn6
l'employeur. On a jug6 qu'ils avaient le droit de
recouvrer. A mon avis, l'alinda qui suit constitue
la partie essentielle des motifs de M. le Juge
Judson: (pp. 5 et 6)
[TRADUCTION] Si I'on suit jusqu'au bout le raisonne-
ment avanc6 au nom de la compagnie, cela veut
dire qu'un salari6 ne peut jamais poursuivre pour
salaire impay6. II devra suivre la proc6dure de
grief prdvue h la convention collective et respecter
des dblais tris stricts, et cela, mime s'il n'y a pas de
contestation au sujet du salaire en souffrance. La con-
vention collective n'a rien A voir au non-paiement
du salaire. On peut le r6clamer devant les tribunaux
de droit commun. Si, toutefois, le droit d'8tre pay6
d6pend de l'interpr6tation de la convention collec-
tive la question est de la comp6tence exclusive d'un
tribunal d'arbitrage d6sign6 en vertu de la conven-
tion. Il importe peu, cependant, que la d6cision soit
rendue selon la proc6dure de grief pr6vue a l'art. VI
suivie d'une inscription 6quivalant i jugement, ou
par une diclaration ai la demande du syndicat en
vertu de l'art. VIII. Dans le premier cas, les salarids
obtiennent individuellement I'6quivalent d'un juge-
ment; dans l'autre, ils obtiennent des diclarations de
droit sur lesquelles ils peuvent fonder des poursuites.

(Les italiques ont 6t6 ajout6s.)

Cela signifie, me semble-t-il, que le r6sultat
juridique des proc6dures d'arbitrage en vertu
d'une convention collective c'est que chaque sa-
lari6 individuellement a une r6clamation contre
I'employeur, et non pas que le Syndicat en a une
pour le montant total. Bien que le Syndicat puisse
valablement etre partie aux proc6dures d'arbi-
trage et A des proc6dures subs6quentes dans les-
quelles la validit6 de la sentence arbitrale est
contestde, il est clair qu'il 1'est en qualit6 de
mandataire et non pour son propre compte. La
sentence ne porte pas sur ses droits, mais sur
ceux de chacun des salarids. M8me si le bien-
fond6 de toutes les r6clamations d6pend d'une
m8me question, soit l'interpr6tation de la conven-
tion collective, cela ne fait pas de l'ensemble une
r6clamation unique, pas plus que dans toute autre
affaire oii le sort de plusieurs r6clamations indi-
viduelles d6pend d'une m~me conclusion juri-
dique.
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I As to the decision in Tonks v. Reid5 , it must
be stressed that the issue was the validity of ap-
pellants' title to a piece of land with buildings of
a total value exceeding $30,000. Such is the
context in which should be read the words "the
-amount or value of the matter in controversy is
,the loss which the appellant will suffer if the
'judgment in appeal is upheld." In that case, the
only question in respect of jurisdiction was
whether an amount or value exceeding ten thou-
sand dollars could be said to be involved in the
proceedings. This was resolved in the affirmative
considering that the controversy centred on the
title to lands of a value in excess of that amount.
No question arose as to the existence of a multi-
plicity of separate claims which is the only issue
on the jurisdiction in the present case.

I would allow the motion to quash with costs.

The judgment of Judson and Laskin JJ. was
delivered by

LASKIN J. (dissenting)-Ford Motor Company
of Canada, Limited (hereinafter referred to as
Ford) was unsuccessful both before the High
Court of Ontario and the Ontario Court of Ap-
peal in certiorari proceedings to quash an arbi-
tration award. It has appealed to this Court, in-
voking the right of appeal granted by s. 36 of
the Supreme Court Act, R.S.C. 1970, c. S-19,
as re-enacted by 1969-70 (Can.), c. 44 (1st
Supp.), s. 1. The other party to the arbitration
proceedings, the International Union, United Au-
tomobile, Aerospace and Agricultural Implement
Workers of America (hereinafter referred to as
the Union), which successfully resisted the at-
tack on the award in the Ontario Courts, has
moved to quash Ford's appeal on the grounds that
(1) the denial of certiorari to quash was the re-
sult of an exercise of discretion, and hence no
appeal lay because of the prohibition in s. 44 of

'the Supreme Court Act, and (2) there is no
monetary sum involved or, if there is, it is a dis-
tributable sum among thousands of employees
and in no case is any employee's entitlement with-
in the required dollar level under s. 36.

. [1965] S.C.R. 624.

A propos de 1'arrt Tonks c. Reid5 , je tiens A
souligner que l'objet du litige 6tait la validit6 du
droit de propri6t6 des appelants sur un terrain
bAti dont la valeur totale d6passait $30,000. Tel
est le contexte dans lequel il faut lire les mots
[TRADUCTION] <le montant ou la valeur de la
matibre en litige est la perte que subira 1'appelant
si le jugement port6 en appel est confirm6>. Dans
cette affaire-14, la seule question relative au droit
d'appel 6tait de savoir si 1'on pouvait dire qu'un
montant ou une valeur de plus de dix mille dol-
lars 6tait en litige. On y a r6pondu par I'affirma-
tive, 6tant donn6 que la cause visait le droit de
propri6t6 sur des immeubles dont la valeur d6-
passait cette somme. Il n'6tait pas question de
l'existence d'une multiplicit6 de r6clamations dis-
tinctes, ce qui est dans la pr6sente affaire le seul
point en litige quant au droit d'appel.

Je suis d'avis d'accueillir la requate en annu-
lation avec d6pens.

Le jugement des Juges Judson et Laskin a 6t6
rendu par

LE JUGE LASKIN (dissident)-Ford Motor
Company of Canada, Limited (ci-apris appel6e
<Ford) n'a pas r6ussi, ni devant la Haute
Cour de l'Ontario ni devant la Cour d'appel de
l'Ontario, A faire annuler une sentence arbitrale
par voie de certiorari. Elle a interjet6 appel i cette
Cour, invoquant le droit d'appel accord6 par l'art.
36 de la Loi sur la Cour supreme, S.R.C. 1970,
c. S-19, modifide par S.C. 1969-70, c. 44 (ler
Supp.), art. 1. L'autre partie aux proc6dures d'ar-
bitrage, International Union, United Automobile,
Aerospace and Agricultural Implement Workers
of America (ci-aprbs appel6e de Syndicat>), qui
a r6sist6 avec succbs A la contestation de la sen-
tence arbitrale dans les Cours de l'Ontario, de-
mande l'annulation du pourvoi de Ford pour les
motifs que (1) le refus du certiorari en vue d'an-
nuler la sentence r6sulte de l'exercice d'une dis-
crition et, par cons6quent, ne peut faire l'objet
d'un appel, 6tant donn6 la disposition prohibitive
de l'art. 44 de la Loi sur la Cour supreme, et
que, (2), aucun montant d'argent n'est en jeu
ou, s'il y en a un, il s'agit d'une somme A r6partir
entre des milliers de travailleurs et, en aucun cas,
I'intr& p6cuniaire d'un travailleur n'atteint la
somme fix6e A l'art. 36.

5 [19651 R.C.S. 624.
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Sections 36 and 44 of the Supreme Court Act
read as follows:

36. Subject to sections 40 and 44, an appeal to
the Supreme Court lies on a question that is not a
question of fact alone, from a final judgment or a
judgment granting a motion for a nonsuit or di-
recting a new trial of the highest court of final resort
in a province, or a judge thereof, pronounced in

(a) a judicial proceeding where the amount or
value of the matter in controversy in the appeal
exceeds ten thousand dollars, or

(b) proceedings for or upon a writ of habeas
corpus or mandamus.

[Section 40, mentioned in s. 36 has no possible
application here.]

44. (1) No appeal lies to the Supreme Court from
a judgment or order made in the exercise of judicial
discretion except in proceedings in the nature of a
suit or proceeding in equity originating elsewhere
than in the Province of Quebec and except in man-
damus proceedings.

The arbitration proceedings were initiated by
the Union as a result of a difference of opinion
between the parties on the effect of their col-
lective agreement, in its provisions respecting
health services insurance, considered in the light
of the supervening force of The Health Services
Insurance Act, 1968-69 (Ont.), c. 43. Under
s. 25 of the Act, private health services insurance
contracts were annulled as of October 1, 1969 in
respect of persons covered by the Act. In respect
of employees, s. 10(1) of the Act provides for
deductions by employers from their employees'
renumeration of the premiums prescribed under
the Act, or such part thereof as is agreed upon
between employer and employee, but primary
liability to pay rests upon the employee. Section
10 (2) (3), which is central to the monetary
issue on this motion to quash, is as follows:

(2) Nothing in this Act shall be construed to
affect any agreement or arrangement for contribution
by an employer of all or any of the premiums pay-
able for insurance in respect of his employees and
any obligation of the employer thereunder to pay
all or any part of the premium for insured health

Les articles 36 et 44 de la Loi sur la Cour su-
prime se lisent comme suit:

36. Sous reserve des articles 40 et 44, il peut Stre
interjet6 appel h la Cour supreme, sur une question
qui n'est pas une simple question de fait, d'un juge-
ment d6finitif ou d'un jugement accordant une
motion de non-lieu (non-suit) ou ordonnant un
nouveau procks, de la plus haute cour de dernier
ressort dans une province, ou de l'un de ses juges,
prononce

a) dans une proc6dure judiciaire oii le montant
ou la valeur de la matibre en litige dans l'appel
d6passe dix mille dollars; ou
b) dans des proc6dures pour un bref d'habeas
corpus ou de mandamus, ou sur un tel bref.

[L'article 40, auquel 'art. 36 renvoie, ne peut
s'appliquer dans ce cas-ci.]

44. (1) Nul appel ne peut Stre interjet6 A la Cour
supr~me d'un jugement ou d'une ordonnance ren-
due dans 'exercice d'une discr6tion judiciaire, sauf
dans les proc6dures de la nature d'une poursuite ou
proc6dure en equity qui prend naissance ailleurs que
dans la province de Quebec et sauf dans les proc6-
dures de mandamus.

Le Syndicat a entrepris les proc6dures d'arbi-
trage par suite d'une divergence de vues entre les
parties sur l'effet des dispositions de leur conven-
tion collective relatives A l'assurance-maladie A
la suite de la mise en vigueur du Health Services
Insurance Act, 1968-69 (Ont.), c. 43. En vertu
de 'art. 25 de cette Loi, les contrats priv6s d'assu-
rance-maladie ont 6t6 annul6s h compter du ler

octobre 1969 quant aux personnes vis6es par la
Loi. Quant aux salari6s, 'art. 10(1) de la Loi
6dicte que l'employeur diduira de la r6mun6ra-
tion du salari6 le montant des primes prescrites
en vertu de la Loi, ou telle partie des primes sur
laquelle se sont entendus l'employeur et le sala-
rid, mais que la responsabilit6 premiere du paie-
ment revient au salari6. Les paragraphes (2) et
(3) de 1'art. 10, autour desquels tourne la
question de l'int6r8t p6cuniaire dans la pr6sente
requite en annulation, se lisent ainsi:

[TRADUCTION] (2) Rien dans la pr6sente loi ne doit
s'interpr6ter de fagon A modifier quelque convention
ou entente portant sur la contribution par un em-
ployeur au paiement de la totalit6 ou d'une partie
des primes d'assurance h 1'6gard de ses salari6s, et
toute obligation de 'employeur, en vertu de telle
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services continues in respect of the payment of the
premium for insured health services under this Act.

(3) Where the amount required to be paid under
an agreement referred to in subsection 2 by the
employer as premium for insured health services, or
the part of such amount that is referrable to insured
health services, is greater than the amount the em-
ployer is, by virtue of subsection 2, required to pay
in respect of the premium under this Act, the
employer shall, until the agreement is terminated,
pay the amount of the excess to or for the benefit
of the employees and section 34 of The Labour
Relations Act applies to differences arising in the
application of this subsection in the same manner
as to differences arising from the interpretation, ap-
plication, administration or alleged violation of a
collective agreement.

The collective agreement provisions for health
services for employees covered thereunder stipu-
lated in art. 29.02 that the entire cost would be
paid by Ford, and that Ford "shall receive and
retain any divisible surplus, credits or refunds
or reimbursements under whatever name arising
out of the Program". The likelihood of a govern-
ment plan of health insurance benefits was anti-
cipated in the collective agreement by s. 7 of
Appendix R, where the details of the Ford-Union
benefit scheme were set out. Brieffly, s. 7 provided
that if government-provided benefits exceeded
those under the collective agreement scheme
Ford might require employees to make the ap-
propriate contributions for the excess benefits and
that if the government-provided benefits were on
a lower level, Ford, to the extent it finds it prac-
ticable, would provide supplementary benefits to
correct the disparity.

Upon the introduction of the government plan
under the Ontario Health Services Insurance Act,
Ford and the Union differed on the effect of s. 10
in its bearing upon their collective agreement. In
the result, the Union submitted to arbitration a
grievance which it formulated in the following
words:

The amount of premiums payable by the company
pursuant to the medical plan covered by the collec-

entente ou convention, de payer la totalit6 ou une
partie des primes d'assurance-maladie demeure A
l'6gard du paiement des primes d'assurance-maladie
prdvues h la pr6sente loi.

(3) Lorsque la somme payable par I'employeur &
titre de prime d'assurance-maladie en vertu d'une
convention mentionn6e au paragraphe 2, ou la partie
de telle somme qui se rapporte a l'assurance-maladie,
est sup6rieure au montant que l'employeur est tenu,
conform6ment au paragraphe 2, de payer & l'6gard
de la prime, en vertu de la prbsente loi, I'employeur
doit, jusqu'd 1'expiration de la convention, payer le
montant de l'exc6dent aux salaris ou pour leur
compte. L'article 34 du Labour Relations Act s'appli-
que aux diff6rends d6coulant de l'application du
pr6sent paragraphe, de la m8me fagon qu'il s'appli-
que aux diff6rends d6coulant de l'interpr6tation, l'ap-
plication, I'administration ou la violation all~gube
d'une convention collective.

Les dispositions de la convention collective re-
latives aux services m6dicaux en ce qui conceme
les employds visds par ladite convention, pr6-
voient, A l'art. 29.02, que Ford paiera la tota-
lit6 du coft de ces services et que Ford [TRADUC-
TION]: <recevra et retiendra tous surplus, cr6dits,
ristournes, ou remboursements divisibles, quelle
qu'en soit l'appellation, d6coulant du Program-
me>. La possibilit6 d'un r6gime gouvernemental
de prestations d'assurance-maladie 6tait pr6vue
dans la convention collective, A l'art. 7 de l'An-
nexe R, oix sont 6noncds les d6tails du programme
de prestations de Ford et du Syndicat. En bref,
l'art. 7 stipule que si les prestations du program-
me gouvernemental d6passent celles du program-
me de la convention collective, Ford pourra exiger
des salarids qu'ils versent les cotisations n6ces-
saires A l'6gard des prestations exc6dentaires, et
que si les prestations du programme gouverne-
mental sont moindres, Ford fournira, dans la me-
sure oft il le jugera faisable, des prestations sup-
pl6mentaires en vue de r6duire l'6cart.

Lors de la mise en vigueur du programme gou-
vernemental en vertu du Ontario Health Services
Insurance Act, Ford et le Syndicat ont diff6r6
d'opinion quant & 1'effet de l'art. 10 relativement
A ses r6percussions sur leur convention collective.
Finalement, le Syndicat a soumis A l'arbitrage un
grief formul6 dans les termes suivants:

[TRADUCTION] Le montant des primes payables par
la compagnie en vertu du programme d'assurance-
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tive agreement (section 7 of the Hospital-Surgical-
Medical-Drug Expense coverage, Appendix R, p.
289) are greater in amount than the premiums called
for under the Ontario Hospital Services Insurance
Plan. In consequence, the company is obliged, under
the provisions of section 10(3) of the Health Ser-
vices Insurance Act to pay the reduced difference
in the premium required for OHSIP coverage to or
for the benefit of the employees, and in failing to
do so is in violation of The Health Services Insur-
ance Act.
The Union therefore submits this dispute to arbi-
tration in accordance with the provisions of section
10(3) of The Health Services Insurance Act.

An award sustaining the Union's contention was
issued by the single arbitrator on April 3, 1970.
It was quashed on certiorari and the matter remit-
ted to the arbitrator for reconsideration and rede-
termination by bringing art. 29 of the collective
agreement into his calculations. This the arbitra-
tor did, and he again upheld the Union's position
in an award dated November 3, 1970.

Three passages from this award have a bearing
on this motion to quash. They are as follows:

(1) By article 29.04, the umpire as such would
have no jurisdiction over any matter arising under
the article, or under the insurance program. I agree
with counsel for the company, however, (and coun-
sel for the union did not take a contrary position)
that my jurisdiction in this matter arises under
section 10(3) of The Health Services Insurance Act,
1968-69. In the exercise of that jurisdiction it is
necessary to make certain collateral determinations,
including a determination as to the effect of article
29 of the collective agreement, and, I think, a de-
termination as to the continuation of the employer's
obligation referred to in subsection (2) of section
10 of the Act. It is worth stressing, I think, that al-
though the question for the arbitrator arises under
section 10(3) of the Act, it is essential for him to
determine what, if anything, is the amount required
to be paid by an employer pursuant to subsection
(2) of section 10.

(2) It is accordingly my award that the company
has, since October 1, 1969, been under an obligation
to pay to or for the benefit of the employees in
question the amount of the difference between the
premiums formerly payable, and those payable
under The Health Services Insurance Act, 1968-69.

maladie pr6vu h la convention collective (article 7
de l'Assurance-frais d'h6pital, de chirurgie, de
m6decin, et de pharmacie, Annexe R, p. 289) est
supbrieur a celui des primes payables en vertu du
Ontario Hospital Services Insurance Plan. Par con-
s6quent la compagnie est tenue, en vertu de 'article
10 (3) du Health Services Insurance Act, de payer
aux salaries ou pour leur compte l'exc6dent sur les
primes exig6es dans le programme OHSIP et, A d6-
faut de ce faire, elle viole le Health Services Insu-
rance Act.

Le Syndicat soumet donc ce diff6rend A l'arbitrage,
conform6ment aux dispositions de 'article 10(3) du
Health Services Insurance Act.

La sentence de 1'arbitre unique, rendue le 3 avril
1970, a fait droit aux pr6tentions du Syndicat. Elle
a 6t6 cassee par voie de certiorari et l'affaire a
t renvoyde A l'arbitre pour qu'il la reconsidbre

et se prononce A nouveau en tenant compte de
l'art. 29 de la convention collective dans ses cal-
culs. C'est ce qu'il a fait et il a encore une fois
maintenu la pr6tention du Syndicat dans une sen-
tence datde du 3 novembre 1970.

Trois passages de cette sentence arbitrale ont
un rapport avec la pr6sente requ~te en annula-
tion:

[TRADUCTION] (1) Selon l'article 29.04, 1'arbitre
n'aurait, en cette qualit6, comp6tence sur aucune
question relevant de cet article ou du programme
d'assurance. Je suis cependant de l'avis de 1'avocat
de la compagnie, (et l'avocat du Syndicat n'a pas
soutenu le contraire) qu'en la pr6sente affaire, ma
comp6tence d6coule de l'article 10(3) du Health
Services Insurance Act de 1968-69. En exergant
cette comp6tence, il est n6cessaire de d6terminer
certains points accessoires, dont celui de 1'effet de
l'article 29 de la convention collective et, a mon avis,
celui de la continuation de l'obligation de l'em-
ployeur mentionn6e au paragraphe (2) de 1'article
10 de la Loi. Il convient de souligner, je crois, que
bien que la question soumise h l'arbitrage d6coule
de l'article 10(3) de la Loi, il est essentiel que
l'arbitre d6termine le montant, s'il en est, que doit
payer un employeur en vertu du paragraphe (2)
de l'article 10.

(2) En cons6quence, je conclus que la compagnie
est tenue, depuis le 1" octobre 1969, de payer aux
salari6s en cause ou pour leur compte le montant
de la diff6rence entre les primes auparavant payables
et les primes payables en vertu du Health Services
Insurance Act de 1968-69.

634 [1972] S.C.R.



FORD MOTOR CO. C. U.A.w. Le Juge Laskin

(3) It may be that some difference may arise
between the parties as to the manner or sufficiency
of the payment "to or for the benefit of the em-
ployees". I therefore note the agreement of the
parties that I should remain seized of this matter
for the purpose of determining any such difference.

Lacourciere J. dismissed an application to
quash the award, being of opinion that Ford
"has failed to satisfy the Court that the award
on its face shows any defect of jurisdiction or
contains any error in law sufficient to justify the
extraordinary intervention by way of certiorari....
The construction placed on the relevant provi-
sions of the agreement in the light of Section 10
of the Health Insurance Services Act and the in-
terpretation of Section 10 itself are in accord-
ance with constructions which the language will
plainly and reasonably bear". The Court of Ap-
peal took substantially the same view in affirm-
ing the judgment of Lacourciere J.

Although there are situations where certiorari
may be refused in the exercise of discretion, as
that term is understood in s. 44 of the Supreme
Court Act, the present case is not within them.
Ford's application failed because the Ontario
Courts concluded that there had been no depar-
ture from the legal principles upon which labour
arbitration awards may be quashed. The first
ground upon which the motion to quash was
founded accordingly fails.

Relevant to the second ground is the affidavit
and an attached exhibit, marked "E", filed by
Ford on its application for certiorari. According
to the affidavit, the exhibit was submitted to the
arbitrator as an agreed statement of fact. It shows
that more than 11,900 employees were covered
by the health services plan under the collective
agreement and that, ignoring differences in pre-
miums according to single or married status,
Ford's overall monthly saving in premium costs
under the government plan, as compared with
the collective agreement plan, was about $27,000.
The effect of the arbitration award was to make
Ford liable to pay this monthly difference over
the life of the collective agreement, as from Oc-
tober 1, 1969. The collective agreement, entered

(3) Il se peut qu'un diff6rend survienne entre les
parties sur le mode et la suffisance du paiement de
l'argent <caux salarids ou pour leur compteo. Je prends
donc acte de l'accord des parties voulant que je
demeure saisi de la question en vue du riglement
de tout diff6rend de cette nature.

Le Juge Lacourcibre a rejet6 une requ~te en
annulation de la sentence arbitrale, 6tant d'avis
que Ford [TRADUCTION] cn'a pas convaincu la
Cour que la sentence, A sa lecture, rdvble quelque
d6faut de comp6tence ou comporte quelque erreur
de droit justifiant une intervention extraordinaire
par voie de certiorari. ... L'interpr6tation donn6e
aux dispositions pertinentes de la convention, A
la lumibre de 1'art. 10 du Health Insurance Serv-
ices Act, et celle donn6e A 'art. 10 lui-mime, con-
cordent avec les interpr6tations auxquelles les ter-
mes peuvent raisonnablement et manifestement se
prter> . La Cour d'appel a adopt6 essentiellement
le meme avis en confirmant la d6cision du Juge
Lacourcibre.

Bien qu'il y ait des cas oat le certiorari peut
6tre refus6 dans l'exercice d'une discr6tion, selon
le sens donn6 h ce mot l'art. 44 de la Loi sur
la Cour supreme, la pr6sente espbce n'est pas l'un
d'eux. La requ&te de Ford a 6t6 rejet6e parce que
les cours de l'Ontario ont jug6 qu'il ne s'6tait
commis aucune d6rogation aux principes de droit
sur lesquels on peut annuler des sentences arbi-
trales de travail. Le premier moyen invoqu6 A
l'appui de la requite en annulation n'est donc
pas fond6.

La d6claration sous serment et la piece y an-
nex6e sous la cote <E>, produites par Ford h
l'appui de sa demande de certiorari, se rapportent
au second moyen. Selon la d6claration sous ser-
ment, la piice en question a 6t6 pr6sent6e A l'arbi-
tre a titre d'expos6 de faits convenu. Elle r6vble
que plus de 11,900 salari6s participaient au r6-
gime d'assurance-maladie pr6vu par la convention
collective et que, abstraction faite des diff6rences
entre les primes des c6libataires et des personnes
marines, les primes que Ford devait payer en vertu
du r6gime gouvernemental lui permettaient d'6-
pargner en tout $27,000 par mois en regard des
primes du r6gime de la convention collective.
L'effet de la sentence arbitrale a 6t6 d'obliger
Ford A payer cette diffdrence mensuelle pour la
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into on April 23, 1968, had an expiry date of
September 14, 1970, subject to provisions for
renewal negotiations. It is obvious that the
Union's favourable position under the particular
collective agreement and s. 10(3) of the Act is
not one that will lightly be bargained away in
renewal negotiations. We are not dealing there-
fore with a matter of merely terminal significance.

This obligation of Ford, expressly declared in
the arbitrator's award more than meets the dollar
level for an appeal as of right under s. 36 of
the Supreme Court Act, unless the arbitration
and the award is fractured into as many individual
cases as would be the result of separate claims
by or on behalf of each employee ultimately en-
titled to the benefit of s. 10(3) of the Ontario
Hospital Services Insurance Act. So to do would,
in my opinion, ignore the collective agreement
basis of the arbitration, the position of the Union
as contracting party and grievor thereunder, and
of Ford as obligor by virtue of the collective agree-
ment as well as of s. 10(3) of the Act.

I do not find any previous decisions of this
Court standing in the way of my conclusion that
there is in this case an appeal as of right under
s. 36 of the Supreme Court Act. Cases like Watt
& Scott, Ltd. v. City of Montreal6 (where there
was a consolidation for trial of two separate ac-
tions, in one of which the award of damages did
not reach the dollar level for an appeal) and
Cousins v. Harding7 (where several plaintiffs,
each with a separate wage claim against their
common employer, joined their claims in one
action, as permitted by the provincial Fair Wages
Act under which they sued) bear no resemblance
to the present case. (I note that in Cousins v.
Harding even the total of claims was below the
required dollar level for an appeal as of right).

* (1920), 60 S.C.R. 523, 58 D.L.R. 113.
'[1940] S.C.R. 442, 3 D.L.R. 272.

dur6e de la convention collective, A compter du
ler octobre 1969. La convention, sign6e le 23
avril 1968, se terminait le 14 septembre 1970,
sous r6serve des clauses concernant les n6gocia-
tions de renouvellement. Il est clair que le Syndi-
cat n'abandonnera pas facilement sa position
avantageuse en vertu de cette convention collec-
tive et de l'art. 10(3) de la Loi, lors des n6gocia-
tions de renouvellement. Il ne s'agit donc pas d'un
problbme qui tire a sa fin.

Cette obligation de Ford, que la sentence arbi-
trale dit express6ment exister, satisfait amplement
A l'int6r~t p6cuniaire n6cessaire pour qu'il y ait
appel de plein droit en vertu de 1'art. 36 de la
Loi sur la Cour supreme, A moins que l'on
fragmente 'arbitrage et la sentence en autant
d'affaires individuelles qu'auraient donn6es des
r6clamations distinctes faites par ou pour chaque
salari6 en fin de compte apte h se pr6valoir de
l'art. 10(3) de l'Ontario Hospital Services Insur-
ance Act. En proc6dant de la sorte, A mon avis,
on laisse de c6t6 la convention collective comme
base de l'arbitrage, la position du Syndicat en
tant que partie contractante et plaignante en vertu
de ladite convention, et la position de Ford, en
tant qu'obligde, tant en vertu de la convention
collective que de l'art. 10(3) de la Loi.

Je ne trouve aucune d6cision ant6rieure de cette
Cour m'empichant de conclure qu'il y a ici appel
de plein droit en vertu de l'art. 36 de la Loi sur
la Cour supreme. Les affaires Watt & Scott, Ltd.
c. Montrial6 (oi il y avait eu r6union, en vue
du procks, de deux actions distinctes, et oii le
montant adjug6 h titre de dommages-int6r8ts dans
l'une n'atteignait pas l'int6rgt p6cuniaire requis
pour faire appel) et Cousins c. Harding' (oji plu-
sieurs demandeurs, ayant chacun une r6clamation
distincte de salaire contre l'employeur commun,
avaient r6uni leurs recours en une seule action,
comme le permettait la Loi des salaires raison-
nables provinciale en vertu de laquelle its pour-
suivaient) n'offrent aucune ressemblance avec la
pr6sente affaire. (Je constate que dans 1'affaire
Cousins c. Harding, m~me l'ensemble des r6cla-
mations n'atteignait pas l'intdrt p6cuniaire n6ces-
saire A un appel de plein droit).

* (1920), 60 R.C.S. 523, 58 D.L.R. 113.
'[1940] R.C.S. 442, 3 D.L.R. 272.
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La Duchesse Shoe Ltd. v. Le Comitd Paritaire
de l'Industrie de la Chaussure8 is not any different
from Cousins v. Harding in respect of this Court's
jurisdiction under s. 36. The Committee was au-
thorized by statute to sue in its name to recover
unpaid wages owing to any employee by virtue
of a decree under the Workmen's Wages Act,
1937 (Que.), c. 49, and provision was also made
by the Act for joining the claims of several em-
ployees in the same suit. True, the decree involved
the extension of wage and hour provisions, and
certain other terms, of a collective agreement to
all employees and employers in a specified region;
but so far as wage claims were concerned, there
was merely a procedural exception (as this Court
itself stated) to enable individual claims against
a common employer to be pressed by the Commit-
tee by Court action. That is not this case.

There is, in my view, a difference between
individual entitlements which arise separately
under individual employment relations and are
pursued by action in that context, and individual
entitlements which are dependent upon an a
priori determination of collective agreement rights,
realized through a Union which, although it re-
presents employees for that purpose collectively,
properly takes arbitration proceedings in its own
right. The judgment of this Court in Hamilton
Street Railway Co. v. Northcott9 has analogical
application on this point. There the Union invoked
arbitration machinery under a collective agree-
ment to determine the pay entitlement of persons
classified as spare operators. The arbitration board
ruled, first, that the Union was a proper party in
its own right to the arbitration proceedings and,
second, that its contention on behalf of the spare
operators should succeed. As a result of the
board's decision the employees sued for the money
to which they were entitled, and it was held that
they could do so, notwithstanding that they might
also have lodged individual grievances under the
collective agreement and might have filed the fa-
vourable declaration of an arbitration board with

* [1941] S.C.R. 538, 4 D.L.R. 480.
*[1967] S.C.R. 3, 58 D.L.R. (2d) 708.

L'affaire La Duchesse Shoe Ltd. c. Le Comitg
Paritaire de l'Industrie de la Chaussures ne dif-
f~re aucunement de l'affaire Cousins c. Harding
en ce qui a trait au droit d'appel A cette Cour en
vertu de I'art. 36. Une loi permettait au Comit6
de poursuivre en son nom pour recouvrer le sa-
laire dfi A tout employ6 en vertu d'un d6cret sous
le regime de la Loi relative aux salaires des ou-
vriers, 1937 (Qu6.), c. 49, et cette Loi permettait
6galement de r6unir les recours de plusieurs tra-
vailleurs dans la m~me poursuite. Il est vrai que
le d6cret comportait l'extension des dispositions
d'une convention collective relatives au salaire,
A la dur6e du travail et & certaines autres condi-
tions, h tous les salari6s et employeurs d'une r6-
gion donnie, mais pour ce qui avait trait aux
r6clamations de salaire, il s'agissait simplement
d'une exception de proc6dure (comme cette Cour
elle-mime I'a dit) destinde A permettre au Co-
mit6 de faire valoir par action en justice des r6-
clamations individuelles contre un m~me em-
ployeur. Ce n'est pas le cas ici.

A mon avis, il y a une diff6rence entre des
droits individuels qui naissent s6par6ment de re-
lations individuelles de travail et A l'6gard des-
quels des poursuites sont intenties dans ce con-
texte, et des droits individuels subordonn6s A une
d6termination a priori de droits d6coulant d'un
contrat collectif faite par 1'entremise d'un syndicat
qui, bien qu'il repr6sente collectivement les salari6s
dans ce but, entame A bon droit des proc6dures
d'arbitrage de son propre chef. L'arr~t de cette
Cour dans l'affaire Hamilton Street Railway Co.
c. Northcott9 s'applique par analogie relativement
A ce point. Dans cette affaire-ld, le syndicat avait
eu recours A l'arbitrage en vertu d'une convention
collective pour faire 6tablir les droits salariaux
de certaines personnes class6es comme op6rateurs
de relive. Le tribunal d'arbitrage a d'abord statu6
que le syndicat 6tait une partie habile i participer
de son propre chef aux proc6dures d'arbitrage et
en deuxinme lieu, que la demande qu'il pr6sentait
au nom des op6rateurs de relbve devait 8tre ac-
cept6e. Par suite de la sentence arbitrale, les sala-
ri6s ont r6clam6 en justice les sommes auxquelles
ils avaient droit et on a jug6 qu'ils pouvaient le
faire, bien qu'ils auraient 6galement pu pr6senter

' [1941] R.C.S. 538, 4 D.L.R. 480.
* [1967] R.C.S. 3, 58 D.L.R. (2d) 708.
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the Supreme Court of Ontario under s. 34(9)
of the Labour Relations Act, then R.S.O. 1960,
c. 202.

In giving the judgment of the Court in the
Northcott case, Judson J. said (at p. 5) that
"the union has been successful in getting the de-
claration favourable to the interpretation which
would give the employees their money, but the ar-
bitration board did not state in its reasons how
much each was entitled to because they were not
parties to the grievance procedure under art.
VIII [in that case]". This is similar to what
happened here. Judson J. pointed out further
that wages owing may be sued for in the ordinary
courts; and he continued (at p. 5): "If, however,
the right to be paid depends upon the interpreta-
tion of the collective agreement, this is within the
exclusive jurisdiction of a board of arbitration ap-
pointed under the agreement. . .". It seems to me
plainly right that if at the point of a board of ar-
britation award a challenge by certiorari is made
thereto, the amount of money involved in the
award should be the touchstone of the applica-
tion of s. 36 of the Supreme Court Act when an
appeal is taken from the judgment of the provin-
cial Court of Appeal. The collective agreement is,
in the present case, the base upon which the
monetary obligation of Ford under s. 10(3) of
the Health Services Insurance Act is raised. The
fact that the Union itself is not the money bene-
ficiary of the award which has been challenged
by Ford is not a reason to ignore the reality that
the substantive issues in appeal arise from a dis-
puted interpretation upon which the individual
money calculations are dependent, and that the
Union and Ford were the proper parties to the
interpretation proceedings by way of arbitration
alone.

The patent fact is that the money entitlements,
if any, of the individual employees could not be
made the subject of an action for their recovery
until it had been determined in arbitration pro-

individuellement des griefs en vertu de la conven-
tion collective et produire en Cour supr8me de
'Ontario la d6claration favorable du tribunal d'ar-

bitrage, en vertu de l'art. 34(9) du Labour Rela-
tions Act, qui 6tait alors R.S.O. 1960, c. 202.

En rendant le jugement de cette Cour dans l'af-
faire Northcott, le Juge Judson a dit (h la p. 5) que
[TRADUCTION] <de syndicat a r6ussi A obtenir une
d6claration en faveur de l'interpr6tation qui donne
aux salari6s le droit a l'argent r6clam6, mais le
tribunal d'arbitrage n'a pas arrt6 dans ses motifs
le montant auquel chacun avait droit, parce que
les salari6s n'6taient pas parties h la proc6dure
de grief engag6e en vertu de l'art. VIII [dans
cette affaire-14]>. C'est A peu prbs ce qui est arriv6
dans la pr6sente affaire. Le Juge Judson a men-
tionn6 de plus que l'on pouvait r6clamer le paie-
ment du salaire devant les tribunaux de droit
commun, mais il a ajout6 (p. 5):
[TRADUCTION] <Si toutefois le droit d'6tre pay6
d6pend de l'interpr6tation de la convention col-
lective, la question est de la comp6tence exclu-
sive d'un tribunal d'arbitrage d6sign6 en vertu
de la convention . .>. Il me parait manifeste-
ment juste, si l'on conteste le bien-fond6 d'une
sentence arbitrale par voie de certiorari, que le
montant en litige dans la sentence soit le critbre
d'application de 1'art. 36 de la Loi sur la Cour
suprdme, lorsqu'il est interjet6 appel de l'arr8t
de la Cour d'appel de la province. La convention
collective est, dans la pr6sente affaire, le fonde-
ment sur lequel on se base pour faire reconnaltre
l'obligation p6cuniaire de Ford en vertu de 1'art.
10(3) du Health Services Insurance Act. Le fait
que le Syndicat lui-m~me n'est pas le b6n6ficiaire
du montant accord6 dans la sentence contest6e
par Ford n'est pas une raison de miconnaitre
que les questions de fond du pourvoi naissent
d'une interpr6tation discut6e dont d6pend le
calcul de chacune des sommes d'argent et que
Ford et le Syndicat sont les parties approprides en
ce qui a trait aux proc6dures visant h faire inter-
pr6ter le droit par voie d'arbitrage seulement.

C'est un fait 6vident que les droits p6cuniaires
des salari6s individuels, s'ils existent, ne pou-
vaient faire l'objet d'une action en recouvrement
avant qu'il soit 6tabli par voie d'arbitrage qu'il
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ceedings that there was money owing to the em-
ployees. Once that was determined, there remained
only the calculations. Hence, the challenge through
certiorari to the interpretation given in the arbi-
tration proceedings cannot be assimilated to an
action brought by the Union on behalf of thous-
ands of employees, especially when the merits
going to the entire obligation of Ford could not
be the subject of an action.

On this view of the matter, the applicable prin-
ciple must be that expressed by this Court in
Tonks v. Reid"o, viz., the amount or value of the
matter in controversy is the monetary loss which
the appellant will suffer if the judgment in appeal
is upheld. That loss is undeniably within the dol-
lar limit under s. 36.

I have not overlooked the definition of "judicial
proceedings" in s. 2(1) of the Supreme Court Act.
The phrase, which appears in s. 36(a), is de-
fined as follows:
"judicial proceeding" includes any action, suit, cause,
matter or other proceeding in disposing of which
the court appealed from has not exercised merely a
regulative, administrative, or executive jurisdiction.

The definition came into the Supreme Court Act
in 1920 by virtue of 1920 (Can.), c. 32, s. 1(b),
at the same time as this Court's appellate juris-
diction was recast. As originally introduced and
until the most recent revision of statutes, it was
a "means and includes" definition. In R.S.C. 1970,
c. S-19, the words "means and" were dropped.
I do not regard this change as at all significant.

The only question-an obvious one-which
the definition of "judicial proceeding" raises is
whether the Ontario Court of Appeal can be said
to have exercised a regulative, administrative or
executive jurisdiction in determining that the judge
of first instance was correct in dismissing Ford's
certiorari application. Whatever doubt there may
be as to the exact reach of the words "regula-
tive, administrative or executive", they do not, in
my opinion, embrace appeals arising out of a su-
perior Court's supervisory jurisdiction by certio-
rari or applications to quash in lieu of certiorari.

10 [1965] S.C.R. 624 at p. 627, 52 D.L.R. (2d) 770.

leur revenait de l'argent. Une fois cette question
r6solue, il ne restait qu'd calculer le montant dii.
C'est pourquoi la contestation par voie de certio-
rari de l'interpr6tation donn6e par l'arbitre ne peut
6tre assimil6e A une action intent6e par le Syndi-
cat au nom de milliers de travailleurs, surtout
quand on considbre que le fondement n6cessaire
A l'obligation globale de Ford ne pouvait faire
l'objet d'une action.

Selon ce point de vue, le principe applicable
doit 8tre celui qu'a exprim6 cette Cour dans 1'af-
faire Tonks c. Reid 0 , savoir que le montant ou la
valeur de la matibre en litige est la perte p6cu-
niaire que subira l'appelant si le jugement port6
en appel est confirm6. En 1'occurence, cette perte
satisfait ind6niablement au critbre p6cuniaire de
l'art. 36.

Je n'ai pas oubli6 la d6finition des termes <<pro-
c6dure judiciaire> A l'art. 2(1) de la Loi sur la
Cour suprdme. L'expression, qui se trouve A l'ali-
n6a a) de l'art. 36, est ainsi d6finie:
sproc6dure judiciaire> comprend toute action, pour-
suite, cause, matibre ou autre proc6dure A la d6-
cision de laquelle la cour dont appel est interjet6 n'a
pas simplement exerc6 une juridiction r6glementaire,
administrative ou ex6cutive.
C'est en 1920 qu'on a ins6r6 cette d6finition dans
la Loi sur la Cour supreme, par 1920 (Can.),
c. 32, s. lb), en mime temps qu'on a red6fini
l'tendue du droit d'appel A cette Cour. Depuis son
insertion jusqu'h la toute dernirre r6vision des
statuts, il s'agissait d'une d6finition pr6cid6e par
les mots <signifie et comprend . Dans S.R.C.
1970, c. S-19, on a supprim6 les mots <gsignifie

et>>. Je considbre ce changement comme sans im-
portance.

La seule question, 6vidente, que soulive la d6-
finition d'une <proc6dure judiciaireo, est de savoir
si l'on peut dire de la Cour d'appel de l'Ontario
qu'elle a exerc6 une juridiction r6glementaire, ad-
ministrative ou ex6cutive en statuant que le juge
de premirre instance avait eu raison de rejeter la
demande de certiorari pr6sent6e par Ford. Quels
que soient les doutes qu'on peut avoir sur la por-
t6e des mots <r6glementaire, administrative ou
ex6cutive>, h mon avis, ils n'incluent pas les ap-
pels d6coulant de l'exercice du droit de surveil-
lance d'une cour superieure saisie par voie de

"0 [1965] R.C.S. 624 (p. 627), 52 D.L.R. (2d) 770.
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Certainly, certiorari proceedings are within the
words "any action, suit, cause, matter or other
proceedings"; and the provincial appellate Court
in disposing of them is exercising a judicial juris-
diction.

I would dismiss the motion to quash with costs
to the appellants.

Application granted with costs, JUDSON and
LASKIN JJ. dissenting.

Solicitors for the appellant: Blake, Cassels &
Graydon, Toronto.

Solicitors for the respondent union: Armstrong
& MacLean, Toronto.

Vivian Goodfriend Appellant;

and

Carl Goodfriend Respondent.

1971: June 2; 1971: December 20.

Present: Judson, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Real property - Gifts- Husband's neighbour
threatening to bring suit against him for "alienation
of aflections"-Wife persuading husband to transfer
farm to her because of her belief that he might be
successfully sued-Husband in fact in no such
jeopardy-Husband not precluded from rebutting
presumption of advancement.

The respondent owned a large and prosperous
farm where he lived with his wife, the appellant.
This couple formed an association with a neighbour-
ing couple and that association developed into a
relationship which involved the exchange of spouses
from time to time over a period of years for sexual
purposes. Some time prior to October 1966, a
solicitor wrote on behalf of the neighbouring
husband to the respondent threatening to bring suit
against him for damages for "alienation of affec-
tions". The appellant kept urging the respondent to

certiorari on de requ8te en annulation au lieu
d'un certiorari. Les mots ctoute action, poursuite,
cause, matibre ou autre proc6dure comprennent
certainement les proc6dures de certiorari; aussi,
la cour d'appel provinciale exerce une comp6ten-
ce judiciaire lorsqu'elle se prononce sur celles-ci.

Je suis d'avis de rejeter la requite en annula-
tion avec d6pens en faveur des appelants.

Requite en annulation accueillie avec dipens,
Les JUGES JUDSON et LASKIN itant dissidents.

Procureurs de l'appelante: Blake, Cassels &
Graydon, Toronto.

Procureurs de l'intimd, International Union,
United Automobile Workers of America: Arm-
strong & MacLean, Toronto.

Vivian Goodfriend Appelante;

et

Carl Goodfriend Intimg.

1971: le 2 juin; 1971: le 20 d6cembre.

Pr6sents: Les Juges Judson, Hall, Spence, Pigeon
et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Immeuble-Donation-Voisin du mari menagant
d'intenter contre lui une action pour aalidnation
d'aflection>-Epouse convainquant son mari de lui
transfirer une ferme parce qu'elle croyait i la possi-
biliti d'un jugement contre lui-En rdaliti le mari
ne courait aucun risque de ce genre-Mari n'est pas
dans l'impossibilitg de repousser la prisomption
d'gtablissement.

L'intim6 poss6dait une vaste ferme prospire oi il
habitait avec son 6pouse, I'appelante. Ce couple
s'6tait associ6 avec un couple voisin et cette associa-
tion s'est transform6e en des relations oji, pendant
un certain nombre d'ann6es les deux couples
s'6changeaient de temps . autre. Quelque temps
avant le mois d'octobre 1966, l'intim6 a requ de
l'avocat du mari voisin une lettre par laquelle on
menagait d'intenter contre lui une action en dom-
mages-intir8ts pour cali~nation d'affections. L'appe-
lante n'a cess6 d'inciter l'intim6 & consulter un avocat,
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consult a solicitor and finally the respondent con-
sented to the appellant consulting such a solicitor.
Acting on the advice that the appellant received
from the solicitor, the respondent transferred the
farm property to the appellant. The conveyance was
dated October 13, 1966, and the appellant and re-
spondent continued to reside together on the farm
until February 1968 when the appellant left the ma-
trimonial home and took up separate residence.

Subsequently, the respondent issued a writ for an
order declaring that he was the true and beneficial
owner of the property conveyed to the appellant and
a reconveyance of the said property. His action was
dismissed, but, on appeal, the Court of Appeal
granted the appeal and made the requested declara-
tion. The appellant appealed to this Court.

Held: The appeal should be dismissed.

Per Judson, Hall and Laskin JJ.: This was a case
where the wife had persuaded her husband that he
should make the gratuitous transfer to her because
she, rather than he, thought that he might be sued
successfully to judgment, but in fact he was in no
such jeopardy. On this view of the facts, the wife
could not rely on the presumption of advancement
to retain the land.

Per Spence and Pigeon JJ.: As in Krys v. Krys,
[19291 S.C.R. 153, there was no proof that the plain-
tiff, here respondent, had creditors or that any
creditor was defeated, hindered or delayed by the
transfer. Accordingly, the husband could adduce
evidence to rebut the presumption of advancement.

[Scheuerman v. Scheuerman (1916), 52 S.C.R.
625, distinguished; Kiriri Cotton Co. Ltd. v. Dewani,
[1960] A.C. 192; Tinker v. Tinker, [1970] 1 All E.R.
540; Martin v. Martin (1959), 33 A.L.J.R. 362, re-
ferred to.]

APPEAL from a judgment of the Court of
Appeal for Ontario', reversing a judgment of
Smith Co. Ct. J. and granting a declaration that
the respondent was the beneficial owner of cer-
tain lands. Appeal dismissed.

Miss Katherine E. B. Cartwright, for the ap-
pellant.

B. A. Crane, for the respondent.

1[1971] 1 O-R. 411, 15 D.L.R. (3d) 513.
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et finalement, I'intim6 a consenti h ce que l'appelante
en consulte un. Agissant sur le conseil que l'appe-
lante a regu de I'avocat, I'intim6 a transport6 la
ferme au nom de l'appelante. L'acte de transport est
dat6 du 13 octobre 1966; I'appelante et I'intim6 ont
continu6 & habiter ensemble sur la ferme jusqu'en
f6vrier 1968, moment o'i l'appelante a abandonn6 le
domicile conjugal pour 6tablir une residence s6parde.

Subs6quemment, I'intim6 a 6mis un bref en vue
d'obtenir une ordonnance d6clarant qu'il 6tait le
propri6taire l6gitime et r6el de la propri6t6 trans-
port6e 1 l'appelante et un nouveau transport, A son
nom, de ladite propri6t6. Son action a &6t rejet6e,
mais, en appel, la Cour d'appel a accueilli l'appel et
fait la d6claration demand6e. L'appelante a appel6
A cette Cour.

Arrt: L'appel doit 8tre rejet6.

Les Juges Judson, Hall et Laskin: Il s'agit d'un
cas oil I'6pouse a convaincu son mari d'effectuer le
transfert A titre gratuit en sa faveur parce que c'est
elle, et non pas lui, qui croyait A la possibilit6 d'un
jugement contre lui; en r6alit6, il ne courait aucun
risque de ce genre. D'aprbs ce point de vue, I'dpouse
ne pouvait pas se fonder sur la prisomption d'6ta-
blissement pour conserver le bien-fonds.

Les Juges Spence et Pigeon: Comme dans I'affaire
Krys c. Krys, [1929] R.C.S. 153, il n'existait aucune
preuve que le demandeur, le pr6sent intim6, avait
des cr6anciers ou que quelque cr6ancier avait 6t6
frustr6, g~n6 ou retard6 par le transport. Par con-
s6quent, le mari pouvait apporter une preuve pour
repousser la pr6somption d'avancement.

[Distinction faite avec 1'arrit: Scheuerman c.
Scheuerman (1916), 52 R.C.S. 625. Arrits men-
tionnis: Kiriri Cotton Co. Ltd. v. Dewani, [1960]
A.C. 192; Tinker v. Tinker, [1970] 1 All E.R. 540;
Martin v. Martin (1959), 33 A.L.J.R. 362.]

APPEL d'un jugement de la Cour d'appel de
I'Ontariol, infirmant un jugement du Juge de Cour
de comtd Smith et d6clarant que l'intim6 6tait le
propri6taire r6el de certains biens-fonds. Appel
rejet6.

Katherine E. B. Cartwright, pour 1'appellante.

B. A. Crane, pour l'intim6.

1 [1971] 1 O.R. 411, 15 D.L.R. (3d) 513.
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The judgment of Judson, Hall and Laskin JJ.
was delivered by

LASKIN J.-On one view of the facts herein,
which have been fully stated by my brother
Spence, this is a case where a husband has made
a gratuitous transfer of land to his wife to defeat
anticipated creditors but later, when it has become
evident that his apprehension was groundless, he
has sought to regain title. On another view of the
facts, which I consider to be the preferable one,
this is a case where the wife has persuaded her
husband that he should make the gratuitous trans-
fer to her because she, rather than he, thought that
he might be sued successfully to judgment, but in
fact he was in no such jeopardy.

On the preferred second view, I think it ob-
vious that the wife cannot rely on the presump-
tion of advancement to retain the land. Short of
laches or later other confirmatory evidence that
the husband was content to let his wife have the
beneficial interest-and there is nothing to this
effect in the present case-the husband is entitled
to say that he was misled by his wife in making
the transfer and that there is no basis in any prin-
ciples of illegality to taint him into forfeiture of
his land.

Scheuerman v. Scheuerman2, even on the far-
thest reach of the principles of illegality, as exhi-
bited in the reasons of Fitzpatrick C.J.C., does
not stand in the way of the conclusion I would
reach on the preferred view of the facts that I
have set out. It cannot be said, in applying the
standard expressed by the Chief Justice, that the
respondent husband in the present case had any
intent to violate the law as against any judgment
creditor. Even if he could be said to be tarnished
in giving way to his wife, I am of opinion the
spouses were not in pari delicto, and that no social
interest would be served in permitting the wife
to retain the land: see Kiriri Cotton Co. Ltd. v.
DewanP, at p. 204.

2 (1916), 52 S.C.R. 625.
3 [1960] A.C. 192.

Le jugement des Juges Judson, Hall et Laskin a
t6 rendu par

LE JUGE LASKIN-Si l'on examine sous un cer-
tain point de vue les faits de 1'espice, que mon
coll6gue le Juge Spence expose en d6tail, il s'agit
ici d'un cas oii un mar a effectu6, h titre gratuit,
un transfert de bien-fonds A son 6pouse, en vue
de frustrer des cr6anciers 6ventuels; par la suite,
lorsqu'il est devenu 6vident que son appr6hension
n'6tait pas fond6e, il a cherch6 & se faire r6troc6-
der le droit de propri6t6. Sous un autre point de
vue, que je considdre prdfdrable, il s'agit d'un cas
oii l'6pouse a convaincu son mari d'effectuer le
transfert & titre gratuit en sa faveur parce que c'est
elle, et non pas lui, qui croyait h la possibilit6
d'un jugement contre lui; en r6alit6, il ne courait
aucun risque de ce genre.

D'aprds ce deuxidme point de vue, que je pr6-
fdre, je crois qu'il est 6vident que 1'6pouse ne peut
pas se fonder sur la pr6somption d'6tablissement
(presumption of advancement) pour conserver le
bien-fonds. En l'absence de retard indu ou d'une
autre preuve confirmant que le mari 6tait par la
suite dispos6 h laisser le droit en equity A son
6pouse,-et, en l'espdce, il n'y a rien h cet effet-
le mari est recevable h dire que son 6pouse 1'a
amend par tromperie h effectuer le transfert et
qu'aucun principe d'ill6galit6 ne peut servir de
fondement pour lui faire perdre son bien-fonds.

L'arrt Scheuerman c. Scheuerman2, mdme si
l'on donne aux principes d'ill6galit6 la port6e la
plus large possible, comme l'a fait le Juge en
chef Fitzpatrick dans ses motifs, ne m'empeche
pas de formuler la conclusion A laquelle j'arrive
sur les faits en me plagant du point de vue que
je pr6fdre expos6 ci-dessus. Si 1'on applique la
norme enoncee par le Juge en chef, on ne peut
pas dire qu'en l'esp~ce le mari intim6 avait l'in-
tention de violer la loi au d6triment d'un cr6an-
cier titulaire d'un jugement ex6cutoire. M8me si
l'on peut dire qu'il a particip6 A la faute en c6dant
aux instances de son 6pouse, je suis d'avis que les
6poux n'6taient pas in pari delicto et qu'on ne sert
aucun int6r8t social en permettant A l'6pouse de
conserver le bien-fonds: voir Kiriri Cotton Co.
Ltd. v. DewaniP, p. 204.

2 (1916), 52 R.C.S. 625.
3[1960] A.C. 192.
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I reserve my opinion as to the proper result of
this case on the first view of the facts that I posed.
It would become material in this connection to
consider the applicability of the statement of prin-
ciple, already alluded to, by Fitzpatrick C.J.C. in
the Scheuerman case which, in its entirety, is as
follows (at p. 627 of 52 S.C.R.):

I am prepared to hold that a plaintiff is not en-
titled to come into Court and ask to be relieved of
the consequences of his actions done with intent to
violate the law, and that though they did not and
even could not succeed in such purpose.

Equally relevant would be the position taken in
Tinker v. Tinker4 , where, on comparable facts
(it being a case where a husband purchased a
matrimonial home and put it in his wife's name
against the contingency of creditors' claims if his
business failed) the English Court of Appeal held
that the husband, although he acted honestly on
a solicitor's advice, could not rebut the presump-
tion of advancement by showing that he put the
title in his wife's name to defeat creditors.

Another useful reference on the problem is the
judgment of the High Court of Australia in Mar-
tin v. Martin5 , which bears a kinship to the Tinker
case but where a contrary conclusion was reached
in reliance on the trial judge's findings on the
question of the husband's intention. Its impor-
tance lies in a suggested difference between the
Australian and the English law which it is un-
necessary to pursue in the present case.

I would dismiss the appeal but without costs.

The judgment of Spence and Pigeon JJ. was
delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on November 9, 1970.6 By that judg-
ment the Court of Appeal for Ontario reversed

4 [1970] 1 All E.R. 540.
r (1959), 33 A.L.J.R. 362.
* [1971] 1 O.R. 411, 15 D.L.R. (3d) 513.
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Je ne me prononcerai pas ici sur l'issue appro-
pride de la pr6sente cause d'aprbs le premier point
de vue que j'ai expos6. A cet 6gard, il importerait
d'examiner si la d6claration de principe 6nonc6e
par le Juge en chef Fitzpatrick dans l'arr~t
Scheuerman et dont il est fait mention plus haut,
s'applique ou non; la d6claration entibre se lit
comme suit (p. 627 de 52 R.C.S.):
[TRADUCTION] Je suis dispos6 & d6cider que le de-
mandeur n'est pas recevable A s'adresser aux tri-
bunaux pour 8tre lib6r6 des consdquences des actes
qu'il a commis dans l'intention de violer la loi, et
ce, m8me si ces actes n'ont pas atteint ce but et
n'auraient pas pu 1'atteindre.

La position prise dans l'arr6t Tinker v. Tinker4

serait 6galement pertinente; dans cette cause-la,
les faits 6taient semblables (le mari avait achet6
une r6sidence familiale et l'avait mise au nom de
son 6pouse pour la prot6ger contre les r6clama-
tions 6ventuelles de ses creanciers si jamais son
affaire faisait faillite); la Court of Appeal d'Angle-
terre a d6cid6 que bien qu'il ait agi en toute hon-
n8tet6 sur le conseil d'un avocat, le mari ne
pouvait pas repousser la pr6somption d'6tablisse-
ment en d6montrant qu'il avait mis la propri6t6 au
nom de son 6pouse en vue de frustrer ses cr6an-
ciers.

Le jugement rendu par la High Court d'Austra-
lie dans l'affaire Martin v. Martin5 est un autre
prdc6dent utile A ce sujet; cette cause s'apparente
A l'affaire Tinker, mais la Cour en est arriv6e h
une conclusion contraire en se fondant sur les
conclusions du juge de premidre instance quant A
l'intention du mari. L'importance de cet arrt tient
A ce qu'on y fait allusion A une diff6rence entre le
droit australien et le droit anglais, qu'il n'est pas
n6cessaire d'examiner en l'espice.

Je suis d'avis de rejeter l'appel, mais sans di-
pens.

Le jugement des Juges Spence et Pigeon a 6td
rendu par

LE JUGE SPENCE-Le pr6sent appel est A l'en-
contre d'un arrt de la Cour d'appel de l'Ontario
rendu le 9 novembre 19706 Cet arrtt infirmait la
d6cision du Juge de Cour de comt6 Smith, rendue

'[1970] 1 All E.R. 540.
* (1959), 33 A.L.J.R. 362.

[1971] 1 O.R. 411, 15 D.L.R. (3d) 513.
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the judgment of Smith Co.Ct.J. pronounced on
February 13, 1970, and granted a declaration that
the plaintiff, here respondent, was the true and
beneficial owner of the lands which were the sub-
ject-matter of the action.

The litigation arose under circumstances which
surely are unusual. The respondent owned a large
and prosperous farm on Howe Island near King-
ston, Ontario, where he lived with his wife, the
appellant. This couple formed an association with
one Vince Cox and his wife, Theresa Cox, who
also resided on the same island, and that associa-
tion developed into a relationship which involved
the exchange of spouses from time to time over
a period of years for sexual purposes. The hus-
band admitted the existence of this relationship
and the wife did not deny it.

Some time prior to October 1966, a solicitor
wrote on behalf of Vince Cox to the respondent
threatening to bring suit against him for damages
for "alienation of affections". It is regrettable that
the respondent took this threat so casually that he
threw the letter into a garbage can and therefore
it could not be produced. It would have been in-
teresting reading and perhaps it would have re-
vealed whether the solicitor had gone so far as
to have regard for the decision of this Court in
Kungl v. Schiefer7 , where this Court held that no
action lay for alienation of affections but that
alienation was merely in support of the claim for
damages in an enticement action. Under the un-
usual circumstances in the present case, no pos-
sible basis could be imagined for an action for
enticement. The appellant, however, looked more
seriously upon the threat of suit and kept urging
the respondent to consult a solicitor; finally the
respondent consented to the appellant consulting
such a solicitor. She returned from that mission
to inform her husband, the respondent, that the
solicitor had advised that the farm property on
which the couple resided should be transferred to
the wife, the appellant, in order to protect the
property from execution resulting from a judgment
in favour of Cox and that the respondent transfer
his securities for money to the United States so
that they also would be beyond the reach of Cox.

7[1962] S.C.R. 443, 33 D.L.R. (2d) 278.

le 13 f6vrier 1970, et d6clarait que le demandeur,
le pr6sent intim6, 6tait le propri6taire 16gitime et
r6el des biens-fonds qui font l'objet de laction.

Le litige d6coule de circonstances pour le moins
inusitdes. L'intim6 poss6dait une vaste ferme pros-
pare sur l'ile Howe, prbs de Kingston, en Ontario,
oit il habitait avec son 6pouse, 1'appelante. Ce
couple s'6tait associ6 avec un d6nomm6 Vince Cox
et son 6pouse, Theresa Cox, qui r6sidaient 6gale-
ment sur l'ile; cette association s'est transform6e
en des relations oia, pendant un certain nombre
d'ann6es les deux couples s'6changeaient de temps
A autre. Le mari a admis l'existence de ces rela-
tions et son 6pouse ne l'a pas ni6e.

Quelque temps avant le mois d'octobre 1966,
l'intim6 a regu de l'avocat de Vince Cox une
lettre par laquelle on menagait d'intenter contre
lui une action en dommages-int6r8ts pour <l'ali6-
nation d'affection>. Il est regrettable que l'intimb
ait trait6 cette menace avec tant de d6sinvolture
qu'il a jet6 la lettre dans une poubelle, ce qui en
a empich6 la production. II aurait 6t6 intbressant
de lire cette lettre; elle aurait peut-6tre riv616 si
l'avocat 6tait all6 jusqu'd tenir compte de la d6-
cision de cette Cour dans Kungl c. Schiefere, sa-
voir qu'il n'existe aucun recours pour ali6nation
d'affection mais que pareille alienation sert sim-
plement A 6tayer une r6clamation de dommages-
int6r8ts pour s6duction. Dans les circonstances
inhabituelles de la pr6sente cause, il est impossible
de concevoir quelque fondement que ce soit & une
action pour s6duction. Toutefois, l'appelante a
pris la menace de poursuites plus s6rieusement
que son mari, qu'elle ne cessait d'inciter h consul-
ter un avocat; finalement, 1'intim6 h consenti h ce
que Pappellante en consulte un. A son retour, elle
a inform6 son mari, Pintim6, que l'avocat avait
conseill6 de transporter A son nom & elle, l'appe-
lante, la ferme qu'habitait le couple, afin de pro-
t6ger la propri6t6 contre une saisie par suite d'un
jugement en faveur de Cox, et de transf6rer les
valeurs mobilibres au comptant de l'intim6 aux
ttats-Unis, de sorte qu'elles aussi soient hors de
port6e de Cox.

7 [1962] R.C.S. 443, 33 D.L.R. (2d) 278.
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It is not revealed what view the respondent
took of the ineffectiveness of such feeble attempts
to protect his property from a judgment which
never would be granted but he was remarkably
slow in following the advice and finally consented
to his wife instructing the solicitor to draw up the
necessary conveyance of the farm property. He
testified that when he went to the solicitor's office
to execute the deeds he was not given any advice
at all by the solicitor and he was simply instructed
to sign the deeds of land in the usual places, i.e.,
at the foot of the actual conveyance and as a de-
claror in the affidavits as to legal age and marital
status and as to land transfer tax. The latter affi-
davit would seem to confirm the evidence of the
respondent which has, moreover, not been denied
by the appellant, as the two lines of the said affi-
davit which read:

4. If consideration is nominal, is the trans-
fer for natural love and affection? ........

5. If so, what is the relationship between
Grantor and Grantee?

had been struck out and opposite line 6 reading
"other remarks and explanations, if necessary"
are typed in the words "Husband transferring to
wife". The total consideration was $1 and there
is no indication that any land transfer tax was
assessed upon the registration of the deed.

Despite the fact that the respondent had acted
on the indirect advice given by the solicitor as to
the transfer of the property, he took no other
steps to protect his property and retained in his
own name and in Canada securities to the value
of $17,000, bank accounts totalling $3,000, and
a large herd of dairy cattle. Up to the time of the
trial, at any rate, the respondent remained in
occupation of the farm property and had, of
course, not been subjected to any litigation what-
soever by Cox. The conveyance was dated Octo-
ber 13, 1966, and the appellant and respondent
continued to reside together on the farm until
February 1968 when the appellant left the matri-
monial home and took up separate residence.
Proceedings were taken in the Juvenile and Fam-

On ne dit pas quelle 6tait 1'opinion de l'intim6
au sujet de l'inefficacit6 d'aussi faibles tentatives
de prot6ger sa propri6t6 d'un jugement qui ne se-
rait jamais rendu, mais it a 6t6 remarquablement
lent A suivre le conseil et a finalement consenti &
ce que son 6pouse dise A l'avocat de ridiger I'acte
requis pour le transport de la ferme. II a t6moign6
que lorsqu'il s'est rendu h 1'6tude de 1'avocat pour
signer les documents, ce dernier ne lui a donn6
aucun conseil et lui a simplement dit de signer
les documents relatifs au bien-fonds aux endroits
habituels, soit au bas de l'acte de transport lui-
m~me et en qualit6 de d6posant dans les d6clara-
tions sous serment sur sa capacit6 et son 6tat ma-
trimonial et sur l'imp6t de transport du bien-
fonds. Cette demibre d6claration semble confirmer
le t6moignage de 1'intim6, que l'appelante n'a d'ail-
leurs pas ni6, vu que les deux lignes suivantes de
ladite d6claration:

[TRADUCTION] 4. Si la contrepartie est
nominale, le transport est-il effectu6 pour
preuve d'amour et d'affection naturels? .. .
5. Dans I'affirmative, quelle est la relation

entre le c6dant et le cessionnaire? ........
ont 6t6 ray6es et qu'en marge de la ligne 6:
<rautres remarques et explications, s'il y a lieu>,
ont W 6crits A la machine les mots: <<Mari effec-
tuant un transport en faveur de son 6pouse>. La
contrepartie 6tait de $1 au total et rien n'indique
que quelque imp6t de transport de biens-fonds ait
6td fix6 lors de I'enregistrement de l'acte.

Bien que l'intim6 ait agi indirectement sur le
conseil de l'avocat quant au transport de la pro-
pri6t6, il n'a pris aucune autre mesure pour pro-
t6ger sa propri6t6 et a conserv6 en son propre
nom et au Canada des valeurs mobilibres d'un
montant de $17,000, des comptes de banque d'un
total de $3,000, et un gros troupeau de vaches
laitibres. En tout 6tat de cause, jusqu'au moment
du procks, 1'intim6 a contin6 h occuper la ferme
et, 6videmment, n'a jamais td actionn6 par Cox.
L'acte de transport est dat6 du 13 octobre 1966;
1'appelante et l'intim6 ont continu6 A habiter en-
semble sur la ferme jusqu'en fdvrier 1968, moment
oi l'appelante a abandonn6 le domicile conjugal
pour 6tablir une r6sidence s6par6e. Elle a engag6
des proc6dures devant la Cour d'enfants et de
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ily Court where the appellant was awarded the
custody of the three children of the marriage and
a monthly allowance for their maintenance.

On March 20, 1968, the respondent issued a
writ for an order declaring that he was the true
and beneficial owner of the property conveyed to
the appellant and a reconveyance of the said
property. The learned County Court judge in the
judgment aforesaid refused to the respondent any
relief but the Court of Appeal for Ontario, in
reasons delivered by Schroeder J.A., and con-
curred in by other members of the Court, granted
the respondent's appeal and made the requested
declaration. The appellant appealed to this Court.

It is, of course, trite law, and has been since
Dyer v. Dyer8, that where a person transfers his
property into another's name gratuitously a re-
sulting trust in favour of the grantor is created
and the transferee must prove, in order to retain
title, that a gift was intended by the transferor.
The matter was neatly put by Professor Waters
in an article entitled The Doctrine of Resulting
Trusts, 16 McGill L. Jo., at p. 199:

Where a person transfers his property into another's
name, or into the names of himself and another, and
does so gratuitously, the principle underlying Dyer
v. Dyer would seem logically to apply to this situa-
tion also. Since Equity assumes bargains, and not
gifts, he who has title gratuitously put into his name
must prove that a gift was intended. In the case of
purchase by one person taking title in the name of
another, the resulting trust produces this effect,
namely, of putting the onus of proof of a gift upon
the transferee. It is not enough for the transferee to
show that the transfer was "complete and perfect",
in the sense that the transferee is fully vested with
title to the property, he must also show that a gift
was intended.

When, however, the relationship between the
transferor and transferee is husband and wife, or

8 (1788), 2 Cox 92, 30 E.R. 42.

famille et obtenu la garde des trois enfants issus
du mariage et une pension mensuelle pour leur
entretien.

Le 20 mars 1968, l'intim6 a 6mis un bref en
vue d'obtenir une ordonnance d6clarant qu'il 6tait
le propri6taire l6gitime et r6el de la propri6t6
transportie & 1'appelante et un nouveau transport,
h son nom, de ladite propri6t6. Dans le jugement
susmentionn6, le savant juge de la Cour de comt6
a refus6 tout redressement A l'intim6, mais la
Cour d'appel de l'Ontario, dans des motifs rendus
par le Juge d'appel Schroeder, auxquels ont sous-
crit les autres membres de la Cour, a accueilli
l'appel de l'intim6 et fait la d6claration demand6e.
L'appelante a interjet6 appel & cette Cour.

Bien shr, depuis 1'arr~t Dyer v. Dyer8 , il est
6tabli en droit que lorsque quelqu'un transporte
A titre gratuit sa propri6t6 au nom d'un autre,
une fiducie en faveur du c6dant est cr66e par d6-
termination de la loi (resulting trust); pour con-
server le droit de proprift6, le cessionnaire doit
prouver que le c6dant avait l'intention de faire
une donation. Cette question a 6t6 clairement
exposee par le professeur Waters dans un article
intitul6: The Doctrine of Resulting Trusts, 16
McGill L. Jo., p. 199:
[TRADUCTION] Lorsqu'une personne transporte sa
propri6t6 au nom d'une autre personne, ou a son
propre nom et au nom d'une autre personne, et ce,
A titre gratuit, le principe sur lequel repose 1'arr&
Dyer v. Dyer semblerait logiquement s'appliquer bt
cette situation 6galement. ttant donn6 qu'en equity
des march6s et non des donations sont pr6sum6s,
celui auquel le droit de propri6t6 est conf6r6 A titre
gratuit doit prouver qu'on avait l'intention de faire
une donation. Dans le cas d'une personne qui achhte
et qui regoit le droit de propri6t6 au nom d'une autre
personne, la fiducie par d6termination de la loi a
pour effet d'imposer au cessionnaire le fardeau de
prouver qu'il y a eu donation. Il ne suffit pas que le
cessionnaire d6montre que le transport est scomplet

et parfait>, en ce sens que le droit de propri6t6 lui
est entibrement d6volu, il doit 6galement d6montrer
qu'on avait l'intention de faire une donation.

Toutefois, lorsque la relation entre le c6dant
et le cessionnaire est celle de mari h femme, ou

1 (1788), 2 Cox 92, 30 E.R. 42.
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father and child, there is a presumption of ad-
vancement, that is, that the transferor intended
to make a gift of the subject-matter of the transfer
to the transferee. Many cases may be cited for
such a proposition, including in this Court Jack-
man v. Jackman9 , particularly Locke J. at p. 708
and Cartwright J. at p. 712. The presumption of
advancement in the case of such a conveyance
from husband to wife may be defeated upon
the evidence and the resulting trust restored.
Schroeder J., as he then was, in Walsh v. Walsho,
said at p. 94:

It is abundantly clear that whatever presumptions
may arise from the circumstances of any particular
case, the Court is under a duty to go into the actual
facts, and to consider all the circumstances of the
case, so as to arrive at the real intention of the
transferor, giving due weight to the presumptions
that are raised by the circumstances.

and most of the cases on the subject had been
concerned with whether or not the transferor in
an action to recover the property of the subject
of the transfer was successful in rebutting the
presumption of advancement.

Evidence of an illegal contract or scheme will
not be received to rebut the presumption of ad-
vancement, the Court enforcing the equitable
doctrine that the plaintiff must come into Court
with clean hands: Gascoigne v. Gascoigne";
Walsh v. Walsh, supra; Tinker v. Tinker1 2;
Scheuerman v. Scheuerman13 . I am, however, of
the opinion that the three latter cases are subject
to the comment that they are really cases in which
the main ratio decidendi was that the plaintiff did
not succeed in rebutting the presumption of ad-
vancement. The problem in the present case is
whether this rule prohibiting the adducing as
evidence to rebut the presumption of a contract
or scheme to defeat, hinder or delay creditors
will apply to bar such evidence when the scheme
was never carried out by actual defeat or delay

[1959] S.C.R. 702.
[1948] O.R. 81.

n [1918] 1 K.B. 223.
* [19701 1 All E.R. 540.

(1916), 52 S.C.R. 625.

de phre A enfant, il existe une prisomption d'6ta-
blissement (presumption of advancement) c'est-
A-dire une pr6somption que le c6dant avait
l'intention de faire une donation de l'objet du
transport au cessionnaire. Bien des causes peuvent
8tre cities A l'appui de cette proposition, y com-
pris l'arrit Jackman c. Jackman", en cette Cour
et en particulier les motifs des Juges Locke, p.
708, et Cartwright, p. 712. Dans le cas de pareil
transport de mari A femme, la prisomption d'6ta-
blissement peut 6tre repouss6e en preuve et la
fiducie par d6termination de la Loi r6tablie. Dans
l'arrt Walsh v. Walsh'o, le Juge Schroeder, alors
Juge puin6 dit, p. 94:

[TRADUCTION] Il est tris clair que quelles que soient
les prisomptions pouvant naitre des circonstances
d'une affaire particulibre, la Cour est tenue d'exami-
ner les faits reels et de consid6rer toutes les circon-
stances de l'affaire, de fagon A connaitre l'intention
r6elle du c6dant, tout en donnant aux pr6somptions
soulev6es par les circonstances l'importance voulue.

Dans la plupart des causes en la matibre, il s'a-
gissait de savoir si, dans une action en vue de
recouvrer la propri6t6 de 1'objet du transport, le
c6dant avait r6ussi A repousser la pr6somption
d'6tablissement.

La preuve d'un contrat ou d'un projet ill6gal
pr6sent6e pour repousser la pr6somption d'6tablis-
sement ne sera pas admise, la Cour appliquant la
doctrine d'equity que le demandeur doit avoir les
mains propres: Gascoigne v. Gascoigne"; Walsh
v. Walsh, pr6cit6; Tinker v. Tinker 2 ; Scheuerman
c. Scheuerman3 . Toutefois, je suis d'avis qu'd
l'6gard des trois dernibres de ces causes, il faut
apporter la remarque suivante: il s'agit en r6alit6
de causes oil la principale ratio decidendi est que
le demandeur n'a pas r6ussi A repousser la pr6-
somption d'6tablissement. En 1'esp~ce, le probl6me
est de savoir si cette r~gle interdisant la preuve,
en vue de repousser la pr6somption, d'un contrat
ou d'un projet tendant a frustrer des cr6anciers, h
leur nuire ou A les retarder, s'applique et rend
cette preuve inadmissible lorsque le projet n'a ja-

'[1959] R.C.S. 702.
10 [1948] O.R. 81.
"[19181 1 K.B. 223.
12 [1970] 1 All E.R. 540.
'(1916), 52 R.C.S. 625.
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of creditors; in short, whether the intent to do so
alone is sufficient to bar the evidence. It would
appear that here the Courts have divided the
problem and have dealt with two categories of
cases: firstly, in Tappenden v. Randall'4 ; Symes
v. Hughes"6; Taylor v. Bowers 6 , and in a series
of cases following these authorities it was held
that when the transferor resiled from his illegal
intention to defeat creditors he may recover title
to the property transferred for such illegal pur-
pose. However, in other cases, where the creditors
were not in fact defeated because the illegal
scheme failed in its effect, the plaintiff was denied
his locus poenitentiae and failed to recover.
These cases may be typified by Alexander v. Ray-
son'; Berg v. Sadler & Moore"s, and Bigos v.
Boustead".

The problem is whether in such a case as the
present where there is no evidence whatsoever
that any creditor was defeated, hindered or de-
layed, the plaintiff, here respondent, should be
barred from recovering all the lands transferred
to his wife to escape a feared execution which
he thought might have been issued against them
in an action the cause for which does not exist in
law and despite the fact that he retained other
assets much more easily subject to execution
throughout the whole transaction. This Court has
dealt with a related situation in Scheuerman v.
Scheuerman, supra, where the plaintiff had agreed
to purchase certain lands and with the intention
of protecting them from action by a judgment
creditor had caused them to be conveyed to his
wife on a parol agreement with her that the title
should remain in her name until the judgment
debt had been satisfied. That debt was subse-
quently paid by the plaintiff and upon discover-
ing that his wife had sold the lands he brought
suit claiming the unpaid balance was his as she
held the lands in trust for him. In fact, the lands
being homestead lands, in the Province of Alberta
under the legislation then in effect in that province,

14 (1801), 2 Bos. & Pul. 467, 126 E.R. 1388.
15 (1870), L.R. 9 Eq. 475.

(1876), 1 Q.B.D. 291.
27 [1936] 1 K.B. 169.
-5 [1936] 2 All E.R. 456.
1e [1951] 1 All E.R. 92.

mais 6t6 mis & ex6cution de fagon & frustrer ou A
retarder r6ellement les cr6anciers; bref, si la sim-
ple intention suffit A rendre la preuve inadmissible.
Il semble que sur ce point les cours aient divis6
le problbme en deux cat6gories de causes: d'abord,
dans Tappenden v. Randall'4 ; Symes v. Hughes'5 ;
Taylor v. Bowers", et dans une sdrie de causes
qui suivent ces arrits, il a 6 d6cid6 que lorsque
le c6dant abandonne son intention illigale de frus-
trer ses cr6anciers, il peut recouvrer le droit de
propri6t6 qu'il avait transport6 dans ce but ill6-
gal. Toutefois, dans d'autres causes, oit les cr6an-
ciers n'ont pas rdellement 6t6 frustres parce que
le projet ill6gal a 6chou6, on a refus6 au deman-
deur son locus poenitentiae, et ce dernier n'a pas
pu recouvrer. Cette cat6gorie de causes est illus-
tr6e par les arrats Alexander v. Rayson 7 ; Berg
v. Sadler & Moore", et Bigos v. Boustead".

Le probl~me est de savoir si dans un cas comme
celui-ci, oit il n'existe absolument aucune preuve
qu'on ait frustr6, g~n6 ou retard6 quelque cr6an-
cier, le demandeur, intim6 en l'espce, devrait 6tre
empich6 de recouvrer tous les biens-fonds trans-
portis h son 6pouse en vue d'6chapper h la menace
d'une saisie qu'il croyait possible dans une action
dont la cause n'existe meme pas en droit et bien
que tout au long de l'op6ration, il ait conserv6
d'autres biens beaucoup plus facilement sujets &
ex6cution. Cette Cour a 6tudi6 une situation sem-
blable dans l'affaire Scheuerman c. Scheuerman,
pr6cit6e, oil le demandeur avait convenu d'acheter
certains biens-fonds et, dans l'intention de les
prot6ger des mesures qu'aurait pu prendre un
cr6ancier titulaire d'un jugement, les avait fait
transf6rer a son 6pouse apres avoir convenu orale-
ment avec elle que le droit de propri6t6 demeure-
rait h son nom & elle jusqu'd ce que la dette
6tablie par jugement soit acquittde. Cette dette a
par la suite 6 payee par le demandeur; lorsqu'il
s'est apergu que son 6pouse avait vendu les biens-
fonds, il engagea des poursuites, all6guant que le
solde non pay6 lui appartenait parce que son 6pou-
se d6tenait les biens-fonds en fiducie pour lui. De

14 (1801), 2 Bos. & Pul. 467, 126 E.R. 1388.
2 (1870), L.R. 9 Eq. 475.
' (1876), 1 Q.B.D. 291.
17 [1936] 1 K.B. 169.
* [1936] 2 All E.R. 456.
19 [1951] 1 All E.R. 92.
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were protected from execution up to the value of
$1,500. Sir Charles Fitzpatrick C.J.C. said at
pp. 626-7:

But if it were necessary to hold that there was a
resulting trust, in favour of the respondent, I do not
think he is in a position to ask the court to enforce
it. He can only make out his case by alleging his
own unlawful intentions in making the conveyance
to his wife.

I am prepared to hold that a plaintiff is not entitled
to come into court and ask to be relieved of the
consequences of his actions done with intent to
violate the law, and that though they did not and
even could not succeed in such purpose.

(The italics are my own.)

Idington J. wrote concurring reasons as did
Brodeur J. Duff J. concurred but at p. 634 said:

I do not find it necessary for the purpose of de-
ciding this appeal to pass upon the question whether
a proper application of the principle stated above to
the facts of this case would be to hold that no part
of the illegal purpose had been carried out notwith-
standing the fact that the conveyance had been
taken in the name of his wife. This case must, I
think, be approached from a slightly different point
of view. The object, as I have said, of taking the
transfer in the name of the wife was that her ex
facie title should protect the property from pursuit
by the husband's creditor, the design being that so
long as the debt remained unpaid she should hold
the title. Whether or not they had in mind a possible
advance in value the scheme necessarily involved
the hindering of the creditor in the exercise of his
rights in the event of the value of the property reach-
ing a point at which the surplus would become
properly exigible. .. . In these circumstances it is
impossible to say that the creditor was not pre-
judiced. Indeed, having regard to the fact that the
respondent must have known the precise date when
the debt was paid and offered no information about
it there is some presumption of fact the other way.
The conclusion I have come to, however, is. this:

fait, les biens-fonds 6taient des concessions statu-
taires situdes dans la province d'Alberta, et en
vertu de la l6gislation alors en vigueur dans cette
province, elles 6taient insaisissables jusqu'd con-
currence de la somme de $1,500. Le Juge en chef,
Sir Charles Fitzpatrick, dit, pp. 626-7:
[TRADUCTION] Mais s'il 6tait n6cessaire de d6cider
qu'il existe une fiducie par d6termination de la loi
en faveur de l'intim6, je ne crois pas que ce dernier
soit en mesure d'en demander I'ex6cution h la cour.
II ne peut faire valoir son droit qu'en all6guant ses
propres intentions ill6gales lors du transport A son
6pouse.

Je suis dispos6 & d6cider que le demandeur n'est pas
recevable a s'adresser aux tribunaux pour tre lib6r6
des cons6quences des actes qu'il a commis dans
l'intention de violer la loi, et ce, m~rme si ces actes
n'ont pas atteint ce but et n'auraient pas pu l'attein-
dre.

(Les italiques sont de moi.)

Le Juge Idington, dans des motifs 6crits, a sous-
crit A cet avis, tout comme le Juge Brodeur. Le
Juge Duff s'est dit du meme avis, mais a d6clar6
a la p. 634:

[TRADUCTION] Pour r6gler le pr6sent appel, je ne
crois pas n6cessaire de trancher la question de
savoir si, pour appliquer correctement le principe
6nonc6 ci-dessus aux faits de la pr6sente cause, il
faut d6cider que la fin ill6gale ne s'est pas r6alis6e,
meme en partie, bien que le transport ait 6t6 effec-
tu6 au nom de l'6pouse. Je crois qu'il faut aborder
cette cause sous un angle 16gbrement diff6rent.
Comme je l'ai dit, en effectuant le transport au nom
de l'6pouse on voulait que le titre ex facie de celle-ci
protege la propri6t6 des poursuites intent6es par le
cr6ancier du mari, I'6pouse devant conserver le droit
de propri6t6 tant que la dette ne serait pas payee.
Qu'ils aient eu ou non A l'esprit la possibilit6 d'une
hausse de valeur, le projet des 6poux nuisait n6ces-
sairement A l'exercice des droits du cr6ancier, si
jamais la valeur de la propri6t6 atteignait un point
oil le surplus deviendrait A juste titre exigible....
Dans ces circonstances, il est impossible de dire que
le cr6ancier n'a pas souffert de pr6judice. De fait,
6tant donn6 que l'intim6 doit avoir connu la date
exacte du paiement de la dette et qu'il n'a fourni
aucun renseignement A ce sujet, il existe une cer-
taine pr6somption de fait pour le contraire. Toute-
fois, la conclusion A laquelle j'en suis arriv6 est la
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Accepting the rule in the form in which it is stated
in Symes v. Hughes, L.R. 9 Eq. 475, and Taylor v.
Bowers, 1 Q.B.D. 291, I think the onus in the cir-
cumstances of this case was on the respondent to
shew that the creditor had not been delayed.

Anglin J., as he then was, dissented, and at
p. 638, said:

The law condemns and penalizes the fraudulent
act, not the fraudulent intent. The act must be one
which at least may be injurious to persons whom the
law protects against it.... The plaintiff's intent was
fraudulent; his act was not. ...

Were it not for the presumption of an intention
to make a gift by way of an advancement, which
ordinarily arises where property belonging to a
husband is without consideration transferred to or
placed in the name of a wife, proof of the absence
of consideration would establish a resulting trust in
favour of the plaintiff. The presumption of advance-
ment is, however, readily rebuttable, the sole ques-
tion being the intent with which the transaction took
place, (Marshal v. Crutwell, L.R. 20 Eq. 328; In re
Young, 28 Ch. D. 705), and but for the objection
to its admissibility, based on section 7 of the Statute
of Frauds, the evidence of the understanding of both
husband and wife that the latter should hold as
trustee for the former would clearly establish such a
trust. That objection cannot prevail, for equity deems
it a fraud on the part of a trustee to attempt to
withold trust property from his cestui qui trust for
his own benefit, and will not permit the statute to be
made the instrument for committing such a fraud.
McCormick v. Grogan, L.R. 4 H.L. 82, at p. 97 per
Lord Westbury; Rochefoucauld v. Boustead [1897]
1 Ch. 196; In re Duke of Marlborough; Davis v.
Whitehead [1894] 2 Ch. 133; Haigh v. Kaye, 7 Ch.
App. 469; Davies v. Otty, 35 Beav. 208.

However, in Krys v. KryS20, the Court again
considered the situation and commented on its
previous decision in Scheuerman v. Scheuerman.
In Krys v. Krys, the plaintiff had conveyed his
homestead to his son and claimed to be entitled
to a reconveyance on the basis that the title had
been put in the name of the son only in trust for
the plaintiff. The plaintiff was successful at trial
but lost in the Appellate Division. This Court re-
stored the trial judgment. The case was concerned
with a duty cast upon the son because of the re-

- [1929] S.C.R. 153.

suivante: acceptant la rkgle telle qu'elle a 6t6 6nonc6e
dans Symes v. Hughes, L.R. 9 Eq. 475, et dans Tay-
lor v. Bowers, 1 Q.B.D. 291, je crois que dans ce
cas-ci, il incombe A l'intim6 de d6montrer que le
cr6ancier n'a pas 6t6 retard6.

Le Juge Anglin, alors juge pum6, 6tait dissident;
il dit, p. 638:
[TRADUCTION] La loi condamne et p6nalise l'acte
frauduleux, et non l'intention frauduleuse. II doit
s'agir d'un acte pouvant tout au moms nuire aux
personnes qui jouissent de la protection de la loi &
cet effet.... L'intention du demandeur 6tait fraudu-
leuse; son acte ne l'6tait pas. ...

Si ce n'6tait de la pr6somption d'une intention
d'effectuer une donation par voie d'6tablissement,
qui est habituellement pos6e lorsque la propri6t6
appartenant au mari est transf6rbe A 1'6pouse ou est
mise au nom de celle-ci sans contrepartie, la preuve
de l'absence de contrepartie 6tablirait une fiducie en
faveur du demandeur par d6termination de la loi.
Toutefois, la prisomption d'6tablissement peut facile-
ment 8tre repouss6e, la seule question 6tant celle de
l'intention dans laquelle l'op6ration s'est effectube
(Marshal v. Crutwell, L.R. 20 Eq. 328; In re Young,
28 Ch. D. 705), et mise h part l'objection quant A
son admissibilit6 fond6e sur l'article 7 du Statute of
Frauds, la preuve de l'entente entre mari et femme,
portant que cette dernibre d6tiendra la propri6t6 en
qualit6 de fiduciaire de son mari, 6tablirait claire-
ment pareille fiducie. Cette objection ne peut pr6-
valoir, car en equity on considbre que c'est une
fraude de la part du fiduciaire de chercher A garder
pour son propre compte la propri6t6 dont il a la
fiducie au d6triment du cestui qui trust, et il n'est
pas permis de faire de la loi l'instrument de pareille
fraude. McCormick v. Grogan, L.R. 4 H.L. 82, p.
97, Lord Westbury; Rochefoucauld v. Boustead
[1897] 1 Ch. 196; In re Duke of Marlborough;
Davis v. Whitehead [1894] 2 Ch. 133; Haigh v.
Kaye, 7 Ch. App. 469; Davies v. Otty, 35 Beav. 208.

Toutefois, dans Krys c.. Krys20, la Cour a exa-
min6 de nouveau la situation et comment6 sa d6-
cision ant6rieure dans l'affaire Scheuerman c.
Scheuerman. Dans Krys c. Krys, le demandeur
avait transf6r6 sa concession statutaire h son fils
et all6guait avoir droit h une ritrocession, le droit
de propri6t6 ayant 6t6 mis au nom de son fils
uniquement en fiducie pour le demandeur. L'ac-
tion du demandeur a 6t6 accueillie en premiere
instance mais rejet6e par la Chambre d'appel.
Cette Cour a r6tabli le jugement de premiere in-

- [1929] R.C.S. 153.
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lationship between father and son, the father's
illiteracy, and the form and contents of a later
document which might have removed the resulting
trust created in the earlier one, to convince the
Court that the plaintiff father realized what he
was doing and acted as a voluntary agent. The
decision, however, is of interest in the present case
as to the issue of whether the intention to defeat
creditors would prevent the father from recover-
ing the property. Newcombe J. gave the unani-
mous judgment for the Court and said at p. 164:

There was an appeal, and a cross appeal, to the
Appellate Division, and upon the hearing, the appeal
was allowed and the cross appeal was dismissed,
without reasons. There is nothing in the record to
suggest why this was done, but it is said that the
Court considered that, at least with respect to the
homestead and the chattels, it was bound by the
decision of this Court in Scheuerman v. Scheuerman,
(1916) 52 S.C.R. 625, and that the plaintiff was
disentitled to relief, because the conveyance by
Wasyl to his son evidenced an attempt to defeat
creditors, and was fraudulent and void as against
them under the statute of 13 Eliz., Ch. 5, and that
to give effect to the claim would be a breach of the
principle that the court will not assist a suiter to
obtain relief from the consequence of his own unlaw-
ful act. The facts in the Scheuerman case were
special; that decision depends upon its own facts,
and there does not seem to be that unanimity in the
reasons handed down by the judges constituting the
majority that is necessary for a ruling case. I need
not, however, review the judgments, because the
present facts are entirely different. Here there are
no pleadings and no proof of intent to defraud
creditors, and that question was not raised or sug-
gested at the trial.

He continued at p. 165:

The impression which this evidence left with the
trial judge was, as already shewn, that the plaintiff
consulted with his son, "and decided that he would
have his son hide away his property from the wife
so as to see that she did not get it." There was
obviously trouble between the plaintiff and his wife
at the time, the particulars of which were not in-
vestigated; but there was no proof that he had credi-
tors or that any creditor was defeated, hindered or
delayed by the transfer; and a judicial inference, in

stance. L'affaire portait sur une obligation pour
le fils, 6tant donn6 la relation entre phre et fils,
1'analphab6tisme du phre, la forme et le contenu
d'un document post6rieur qui aurait pu 6teindre la
fiducie par d6termination de la loi cr66e dans le
document ant6rieur, de convaincre la Cour que
le phre, demandeur, savait ce qu'il faisait et avait
agi volontairement. Toutefois, cette d6cision nous
int6resse pour ce qui a trait A la question de savoir
si l'intention de frustrer ses cr6anciers devrait em-
picher le pbre de recouvrer la propri6t6. Le Juge
Newcombe a rendu le jugement de la Cour, qui
s'6tait prononc6e A l'unanimit6; il dit, p. 164:

[TRADUCTION] Il y a eu appel et appel incident a
la Chambre d'appel; A la fin de l'audition, 1'appel a
6t6 accueilli et l'appel incident rejet6, sans motifs.
Rien au dossier n'en fait presumer les raisons, mais
il est dit que la Cour se consid6rait libe par la d6-
cision de cette Cour dans Scheuerman c. Scheuer-
man, (1916), 52 R.C.S. 625, du moins en ce qui
concerne la concession statutaire et les biens mo-
biliers, et que le demandeur n'avait droit A aucun
redressement parce que le transport de Wasyl A son
fils t6moignait d'une tentative de frustrer des cr&
anciers et qu'il 6tait frauduleux et de nul effet A leur
6gard, en vertu de la loi 13 Eliz., c. 5, et qu'en
donnant suite A la r6clamation, on violerait le prin-
cipe selon lequel la Cour n'aide pas le poursuivant
A obtenir redressement pour les cons6quences de
son propre acte illegal. Les faits de la cause Scheuer-
man sont particuliers; cette d6cision d6pend des faits
qui y 6taient en jeu et les motifs des juges majori-
taires ne semblent pas avoir l'unanimit6 requise pour
faire jurisprudence. Toutefois, je n'ai pas A 6tudier
les jugements parce qu'en l'esphce les faits sont en-
tibrement diff6rents. Ici, on n'a ni alligu6 ni prouv6
une intention de frauder les cr6anciers; cette ques-
tion n'a pas 6t6 soulev6e ni soutenue en premiere
instance.

Et A la p. 165:

[TRADUCTION] L'impression que cette preuve a
laiss6e au juge de premibre instance est, comme cela
a deji 6t6 d6montr6, que le demandeur a consult6
son fils [TRADUCTION] <et d6cid6 que son fils cache-
rait sa propridt6 A son 6pouse pour qu'elle ne s'en
empare pasD. De toute 6vidence, le demandeur et
son epouse 6taient en mauvais termes A ce moment-A
et on n'a pas cherch6 A connaltre les d6tails du
d6saccord; toutefois, il n'existait aucune preuve qu'il
avait des cr6anciers ou que quelque cr6ancier avait
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these circumstances, that the conveyance was un-
lawful under the Statute of 13 Eliz., Ch. 5, is, in my
opinion, not only unjustified, but seems directly to
conflict with the venerable principle propounded in
the Year-Books by Brian C.J., that

Having in your mind is nothing, for it is com-
mon learning that the thought of man is not
triable; for even the Devil has not knowledge of
man's thoughts.

That is said by Lord Macnaghten, in Keighley, Max-
ted & Co. v. Durant, [1901] A.C. 240, at p. 247, to
be a sound maxim, at least in its legal aspect.

I am of the opinion that the judgment of this
Court in Krys v. Krys confines the decision in
Scheuerman v. Scheuerman to the exact facts in
that case and that the judgment in Krys v. Krys
states the law applicable to the present case. Here
as there,

there was no proof that he had creditors or that any
creditor was defeated, hindered or delayed by the
transfer;

For these reasons, I would dismiss the appeal.
Adopting the same procedure as the Court of
Appeal for Ontario, I would make no award of
costs.

Appeal dismissed without costs.

Solicitors for the appellant: Cartwright and
Cartwright, Kingston.

Solicitor for the respondent: L. H. Tepper,
Kingston.

t6 frustr6, gen6 ou retard6 par le transport; dans
ces circonstances, toute d6duction par les tribunaux
que le transport 6tait ill6gal en vertu de la loi 13
Eliz., c. 5, est, A mon avis, non seulement injustifi6e,
mais semble entrer en conflit direct avec le principe
v6ndrable 6nonc6 par le Juge en chef Brian dans les
Year-Books:

Avoir quelque chose & 1'esprit, ce n'est rien, car
il est constant que la pens6e de l'homme n'est pas
jugeable; le diable lui-mime ignore les pens6es
de l'homme.

Dans Keighley, Maxsted & Co. v. Durant, [1901]
A.C. 240, p. 247, Lord Macnaghten dit que c'est
1A une maxime juste, du moins du point de vue
juridique.

Je suis d'avis que le jugement de cette Cour
dans l'affaire Krys c. Krys limite la port6e de l'ar-
r~t rendu dans Scheuerman c. Scheuerman aux
faits prdcis de cette dernibre affaire et que l'arrt
Krys c. Krys 6nonce le droit applicable en I'esp6-
ce. Tant dans la pr6sente espbce que dans cette
affaire,
[TRADUCTION] il n'existait aucune preuve qu'il avait
des cr6anciers ou que quelque cr6ancier avait 6t6
frustr6, g8n6 ou retard6 par le transport;

Pour ces motifs, je suis d'avis de rejeter l'ap-
pel. A l'instar de la Cour d'appel de l'Ontario, je
n'adjugerais pas de d6pens.

Appel rejetg sans ddpens.

Procureurs pour l'appelante: Cartwright et
Cartwright, Kingston.

Procureur pour l'intimd: L. H. Tepper, King-
ston.

[1972] S.C.R.652 GOODFRIEND V. GOODFRIEND Spence J.
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Carl William Loose Appellant;

and

Spruce Holdings and Investments Limited
Respondent.

1971: November 15, 16; 1972: January 25.

Present: Martland, Judson, Ritchie, Hall and
Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Mortgages-Number of actions taken by re-
spondent including two mortgage foreclosure actions
- Settlement agreement - Overall indebtedness
secured, among other securities, by abeyant fore-
closure proceedings-Default under agreement-
Effect of foreclosure order granted in one action
upon right to obtain foreclosure in other action-
The Land Titles Act, R.S.A. 1955, c. 170, s. 110(1).

The respondent was the plaintiff in eight actions,
two of which were mortgage foreclosure actions.
Action No. 85985 was for foreclosure of the Buck-
horn Ranch; action No. 85986 was for foreclosure
of the V-V Ranch. A settlement agreement of
November 23, 1966, provided for various securities
being given to the respondent. Included in these
securities were certain provisions in respect of the
foreclosure actions.

Default under the agreement having occurred, the
respondent proceeded with the foreclosure action in
respect of the V-V Ranch land, and, on April 16,
1968, it obtained a foreclosure order vesting title
in it, which was registered in the Land Titles Office
on February 17, 1969. It effected a sale of this land,
and the respondent admitted a net credit balance,
on the sale, of $129,902.46 to be credited against
the $350,000 and accrued interest balance which re-
mained due under the settlement agreement.

The respondent also proceeded toward realization
of its security on the Buckhorn land. It applied for
foreclosure and vesting of title to the land on
November 21, 1968. Two issues were then directed
to be tried, of which the Court was concerned, on
this appeal, with only one; i.e., what was the effect
of the foreclosure order granted in the V-V Ranch
action upon the respondent's right to obtain fore-
closure in the Buckhorn action, having regard to

Carl William Loose Appelant;

et

Spruce Holdings and Investments Limited
Intimde.

1971: les 15 et 16 novembre; 1972: le 25 janvier.

Pr6sents: Les Juges Martland, Judson, Ritchie, Hall
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPRPME DE L'ALBERTA

Hypothdques-Plusieurs actions prises par lin-
timde y compris deux actions en saisie hypothicaire
-Accord de transaction-Dette entidre garantie, en-
tre autres, par la suspension des procidures en saisie
-Difaut de paiement en vertu de l'accord-Effet
de lordonnance de saisie prononcle dans une action
sur le droit d'obtenir une saisie dans l'autre action
-Land Titles Act, R.S.A. 1955, c. 170, art. 110(1).

L'intimbe 6tait demanderesse dans huit actions,
dont deux 6taient des actions en saisie hypoth6caire.
L'action n' 85985 concernait la saisie hypoth6caire
de la propri6t6 Buckhorn; l'action no 85986 con-
cernait la saisie de la propri6t6 V-V Ranch. Un
accord de transaction, sign6 le 23 novembre 1966,
prdvoyait diverses sfiret6s en faveur de l'intimbe.
Entre autres sfiret6s, I'accord contenait certaines
dispositions relatives aux actions en saisie hypoth6-
caire.

Lorsqu'il y eut d6faut de paiement, l'intimbe a
continu6 l'action en vue de la saisie hypoth6caire
de l'immeuble V-V Ranch et a obtenu, le 16 avril
1968, une ordonnance de saisie hypoth6caire lui
transportant la propri6t6 de l'immeuble; elle a en-
registr6 cette ordonnance au bureau des titres de
biens-fonds le 17 f6vrier 1969. L'intim6e a revendu
cette propri6t6 et admis que le produit de la vente
laissait un solde cr6diteur net de $129,902.46 A d6-
duire du solde de $350,000, plus intir&s courus,
qui restait dO en vertu de l'accord de transaction.

L'intim6e a 6galement continu6 les proc6dures en
vue de r~aliser la stiret6 qu'elle d6tenait sur la
propri6t6 Buckhorn. Le 21 novembre 1968, elle a
demand6 la saisie hypothicaire et transport ± elle
du droit de propri6t6. Deux questions ont alors fait
l'objet d'un renvoi pour instruction; I'appel ne porte
que sur l'une de ces questions, soit: quel est l'effet
de l'ordonnance de saisie accord6e dans l'action con-
cernant la propri6t6 V-V Ranch sur les droits de l'in-

[1972] R.C.S. LOOSE C. SPRUCE HOLDINGS AND INVESTMENTS 653
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s. 110(1) of The Land Titles Act, R.S.A. 1955,
c. 170 (now s. 109(1), R.S.A. 1970, c. 198)?

It was the appellant's contention, which was ac-
cepted in the judgment at trial, that the effect of
this subsection was that, upon foreclosure of the
V-V Ranch mortgage, the respondent could have
no further claim against the appellant, because that
mortgage secured a debt settled by the compromise
agreement, and that debt was fully satisfied by the
foreclosure. This decision was reversed on appeal to
the Appellate Division.

Held: The appeal should be dismissed.
As held by the Court below, the purpose of

s. 110(1) is to relieve against the personal obligation
for payment of a debt, and when there is no debt
but only a security given subject to a right of re-
demption on payment of a stipulated amount, then
the section has no application at all.

Even on the assumption that the agreement of
November 23, 1966, created a debt owing by the
appellant to the respondent, it was not a debt secured
by a mortgage within s. 110(1). That subsection
relates to a debt originally secured by a mortgage
and upon which foreclosure proceedings to obtain
satisfaction thereof are taken when that mortgage
is in default. It does not apply to the present situa-
tion where a compromise agreement consolidating a
variety of debts, some originally secured by promis-
sory notes and others by mortgages, fixes an over-
all indebtedness which is secured, among other
securities, by abeyant foreclosure proceedings on a
mortgage, and where the default which gives rise to
pursuit of the foreclosure proceedings is default
under the compromise agreement itself.

There was the further circumstance that the debt
which was secured by the taking of the V-V Ranch
mortgage was one which was owed solely by the
C. W. Loose Farms Limited, and not by the appel-
lant, who was not a party to it. Section 110(1) could
not be construed to mean that foreclosure of a
mortgage can satisfy any debt other than one which
is owed by the mortgagor.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', allowing an
appeal from a judgment of Dechene J. Appeal
dismissed.

timbe d'obtenir la saisie hypoth6caire dans l'action
concernant la propri6t6 Buckhorn, compte tenu de
l'art. 110(1) du Land Titles Act, R.S.A. 1955,
c. 170, (maintenant I'art. 109(1), R.S.A. 1970,
c. 198)?

L'appelant a soutenu, et le jugement de premibre
instance a maintenu sa pr6tention, que l'effet de ce
paragraphe est que, du fait de la saisie hypoth6-
caire du V-V Ranch, l'intimbe ne peut avoir aucune
autre r6clamation A faire valoir contre l'appelant
parce que l'hypothbque garantissait une dette r6gl6e
par l'accord amiable et que la saisie a totalement
acquitt6 la dette. En appel, la Chambre d'appel a
infirm6 cette d6cision.

Arret: L'appel doit &re rejet6.
Comme l'a d6cid6 la Chambre d'appel, le but de

l'art. 110(1) est de libbrer de l'obligation personnelle
de rembourser une dette et, s'il n'y a pas de dette, mais
seulement une sfiret6 consentie sous reserve du droit
de la racheter moyennant le paiement d'une somme
d6termin6e, alors l'article ne s'applique pas du tout.

M8me en admettant que la convention du 23
novembre 1966 a cr66 une dette de l'appelant en
faveur de l'intimbe, il ne s'agit pas d'une dette garan-
tie par hypothbque au sens du par. (1) de 1'art. 110.
Ce paragraphe a trait h une dette garantie par hypo-
thbque d~s sa cr6ation et dont on poursuit le paie-
ment par voie de saisie hypoth6caire lorsque la
cr6ance hypoth6caire est en souffrance. 11 ne s'ap-
plique pas la situation pr6sente, oii un accord
amiable r6unissant diverses dettes, dont certaines
6taient garanties lors de leur cr6ation par billet A
ordre et d'autres, par hypothbque, fixe un endette-
ment total garanti, notamment, par des proc6dures
pendantes de saisie fond6es sur une hypothique, et oii
le manquement qui donne lieu h la continuation des
proc6dures de saisie hypoth6caire constitue un man-
quement aux termes de l'accord amiable lui-m8me.

Il y a 6galement la particularit6 que la dette
garantie par la prise de l'hypothbque sur l'immeuble
V-V Ranch n'6tait due que par la compagnie, et non
par l'appelant, qui n'y a pas 6t6 partie. L'article
110(1) ne peut s'interpr6ter comme signifiant que la
saisie hypoth~caire peut acquitter une dette autre
que celle du d6biteur hypoth6caire.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de l'Alberta', infirmant un
jugement du Juge Dechene. Appel rejet6.

1 [1971] 1 W.W.R. 121, 14 D.L.R. (3d) 201.

[1972] S.C.R.
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B. A. Crane, for the appellant.

E. M. Woolliams, Q.C., and M. L. Moore, for
the respondent.

The judgment of the Court was delivered by

MARTLAND J.-In November 1966, the re-
spondent was the plaintiff in eight actions. Two of
these were against the appellant and J. 0. Guest
Ranch Limited, two were against the appellant
and C. W. Loose Farms Limited (hereinafter re-
ferred to as "the Company"), three were against
the appellant alone, and one was against the Com-
pany alone. Some of these actions were founded
on promissory notes, one was a claim on an un-
paid vendor's lien, and two, with which we are
primarily concerned in this case, were mortgage
foreclosure actions. One of these may be de-
scribed as the "Buckhorn mortgage" on which it
was alleged there was a balance owing by the
appellant of $169,604. The other may be de-
scribed as the "V-V Ranch mortgage", on which
there was claimed a balance of $453,320 owed
by the Company. This was a second mortgage
security. The total amount of the claims involved
in these various actions was well in excess of
$1,000,000.

On November 23, 1966, a settlement agree-
ment was executed by the appellant, the Com-
pany and the respondent. After reciting the eight
actions, it provided:

That upon receipt of the sum of One Hundred
Thousand ($100,000.00) Dollars in legal tender of
Canada, Spruce agrees that all claims of Spruce
against Loose and Loose Farms and J. 0. Guest
Ranch Limited shall be settled at and for the sum
of Five Hundred and Fifty Thousand ($550,000.00)
Dollars payable in legal tender of Canada, at the
City of Calgary, in the Province of Alberta, in the
manner following, that is to say:

(a) The sum of One Hundred Thousand ($100,-
000.00) Dollars on the execution of this agree-
ment, receipt of which is hereby acknowledged.
(b) The balance of Four Hundred and Fifty
Thousand ($450,000.00) Dollars without interest
on or before the 15th day of April, A.D. 1967.

The agreement went on to provide that the due
date might be extended if, prior to April 15,
1967, $100,000 or more were paid, such exten-

B. A. Crane, pour I'appelant.

E. M. Woolliams, c.r., et M. L. Moore, pour
l'intim6e. .

Le jugement de la Cour a 6t6 rendu par

LE JUGE MARTLAND-En novembre 1966, 'in-
tim6e 6tait demanderesse dans huit actions. De
ces actions, deux 6taient contre 1'appelant et J. 0.
Guest Ranch Limited, deux autres 6taient contre
l'appelant et C. W. Loose Farms Limited (ci-
apris appel~e <da Compagnie>), trois 6taient con-
tre l'appelant seulement et une avait 6t6 intent6e
contre la Compagnie seulement. Certaines de ces
actions se fondaient sur des billets A ordre, une
6tait une r6clamation fond6e sur un privilfge de
vendeur impay6 et deux, celles dont il s'agit
principalement dans la pr6sente affaire, 6taient des
actions en saisie hypoth6caire. Une des hypoth6-
ques 6tait l'hypoth&que <Buckhorn sur laquelle
1'appelant doit, d'aprbs ce qui est all6gu6, un
solde de $169,604. L'autre pourrait s'appeler
l'hypothrque <rV-V Ranch>, sur laquelle la Com-
pagnie se voyait poursuivie pour un solde de
$453,320. Il s'agissait d'une sftret6 hypoth6caire
de second rang. Le montant des r6clamations en
vertu de ces diverses actions d6passait largement
le million de dollars.

Le 23 novembre 1966, l'appelant, la Compa-
gnie et l'intim6e signaient un accord de transac-
tion. Aprbs avoir 6num6r6 les huit actions, l'ac-
cord stipule:
[TRADUCTION] Sur paiement de la somme de cent
mille dollars ($100,000) en monnaie 16gale du Ca-
nada, Spruce convient que toutes les r6clamations de
Spruce contre M. Loose, Loose Farms et J. 0. Guest
Ranch Limited se trouveront rigl6es A la somme de
cinq cent cinquante mille dollars ($550,000), pay-
able en monnaie 16gale du Canada en la ville de
Calgary, province de l'Alberta, de la fagon suivante,
a savoir:

a) La somme de cent mille dollars ($100,000) &
la signature des pr6sentes, dont quittance.
b) Le solde de quatre cent cinquante mille dollars
($450,000), sans int6r8t, le 15 avril 1967 ou
avant.

L'accord de transaction stipule encore que
l'chrance pourra etre report6e sur paiement de
la somme de $100,000 ou plus avant le 15 avril
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sion to be for one month for each full $100,000
paid. Provision was made for a further extension
upon like terms. No interest on the unpaid bal-
ance would be due prior to default. After default,
interest was payable at the rate of 6 per cent per
annum as from November 1, 1966, on the unpaid
balance.

The settlement agreement provided for various
securities being given to the respondent. In par-
ticular, it provided, in respect of the Buckhorn
foreclosure action (#85985) and in respect of
the V-V Ranch foreclosure action (#85986), as
follows:

(c) The Foreclosure Order held by Spruce in
Action No. 85985 shall not be entered but held
in abeyance but on default, then such Order may
be entered and the said action continued, provided
however, that any moneys received on sale of the
said lands shall be credited to the balance remain-
ing unpaid, or in the event of a Vesting Order
being granted to Spruce, the agreed value of the
land, or failing agreement, such value as may be
established by arbitration shall be credited to the
balance remaining unpaid.
(d) It is agreed that all further proceedings in the
foreclosure Action No. 85986 be stayed against
the V-V Lands and that Loose Farms will execute
a Consent Order for Decree Nisi in the said
Action agreeing that the period of redemption in
the said Action shall expire on a date Six (6)
months after the due date and that such Consent
Order shall agree that the balance unpaid and
accrued due under the said Mortgage and Action
shall be the unpaid balance of the sum of Five
Hundred and Fifty Thousand ($550,000.00)
Dollars remaining unpaid to Spruce together with
interest computed thereon as hereinbefore pro-
vided, together with chargeable costs and ex-
penses.

The next following paragraph, relating to these
two actions, as well as to others, reads:

(e) Notwithstanding anything to the contrary
herein contained, it is understood and agreed by
and between the parties hereto that the foregoing
Consent Judgment provided for in Action No.
86026, the Transfer of Land provided for with re-
spect to the Vulcan Farm, the remedies in respect
of Action No. 85985 and the rights and remedies
in Action No. 85986 respecting the V-V Ranch

1967, cette prorogation de d6lai 6tant d'un mois
par tranche complete de $100,000 payee. Une
autre disposition prdvoit une nouvelle prorogation
de d6lai aux memes conditions. Le solde impay6
ne doit pas produire d'intfr~t avant qu'il n'y ait
eu ddfaut de paiement. A partir du d6faut de
paiement, l'intdrit est de 6 pour cent l'an sur le
solde h compter du ler novembre 1966.

L'accord de transaction pr6voit diverses sfire-
t6s en faveur de l'intimbe. Au sujet des actions en
saisie hypoth6caire concernant la propri6t6 Buck-
horn (no 85985) et la propridt6 V-V Ranch (no
85986), il pr6voit notamment ceci:

[TRADUCTION] c) L'ordonnance de saisie pronon-
c6e en faveur de Spruce dans l'action n* 85985 ne
sera pas inscrite, mais suspendue; toutefois, ad-
venant d6faut, cette ordonnance pourra 6tre in-
scrite et l'action poursuivie, sous r6serve cependant
que toute somme provenant de la vente desdits
biens-fonds sera cr6dit6e au solde impay6, ou que,
si une ordonnance translative de propri6t6 est
rendue en faveur de Spruce, la valeur convenue
ou, 1 d6faut d'entente, celle fix6e par arbitrage,
sera cr6dit6e au solde impaye.
d) Il est convenu que toutes proc6dures ult6rieures
dans l'action en saisie hypoth6caire no 85986
contre la propri6t6 V-V Ranch seront suspendues
et que Loose Farms signera une ordonnance de
d6cret Nisi sur consentement des parties dans
ladite action, acceptant que le d6lai de rachat dans
cette action soit de six (6) mois h compter de
l'6ch6ance, et il sera reconnu dans telle ordon-
nance sur consentement des parties que le solde
impay6, dfit et couru en vertu de ladite hypo-
thque et de ladite action, sera le solde impay6
demeurant dfi A Spruce sur la somme de cinq cent
cinquante mille dollars ($550,000) avec int6rit
calcul6 comme ci-dessus mentionn6, et les frais
et d6penses imputables.

L'alin6a qui suit imm6diatement celui-ci porte
sur ces deux actions autant que sur les autres et
se lit ainsi:

[TRADUCTION] e) Nonobstant toute disposition
contraire des pr6sentes, il est entendu et convenu
entre les parties aux pr6sentes que le jugement
sur consentement des parties susmentionn6, dans
l'action n' 86026, le transport de bien-fonds susdit
relatif A la ferme Vulcan, les recours en vertu de
f'action n* 85985 et les droits et recours en vertu
de f'action n* 85986 relativement A la propri6t6
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property are all given as security for the payment
of the balance of the settlement moneys owing to
Spruce and that Spruce may pursue any and all
remedies available to it after default independent
of each other, and that no action or thing taken
or done by Spruce shall constitute a release of
any remedy available to it in any of the other
matters hereinbefore referred to or of any remedy
that Spruce may have at law or equity whatsoever.

The respondent received payment of the initial
amount of $100,000 and a further payment of
$100,000 on April 14, 1967. No further pay-
ments were made. The respondent proceeded with
the foreclosure action in respect of the V-V
Ranch land, and, on April 16, 1968, it obtained
a foreclosure order vesting title in it, which was
registered in the Land Titles Office on February
17, 1969. It effected a sale of this land, and the
respondent admits a net credit balance, on the
sale, of $129,902.46 to be credited against the
$350,000 and accrued interest balance which re-
mained due under the settlement agreement.

The respondent also proceeded toward realiza-
tion of its security on the Buckhorn land. It ap-
plied for foreclosure and vesting of title to the
land on November 21, 1968, which was subse-
quent to the date on which the foreclosure order
had been granted in respect of the V-V Ranch
land. Two issues were then directed to be tried,
of which we are concerned, on this appeal, with
only one; i.e., what was the effect of the fore-
closure order granted in the V-V Ranch action
upon the respondent's right to obtain foreclosure
in the Buckhorn action, having regard to s.
110(1) of The Land Titles Act, R.S.A. 1955,
c. 170 (now s. 109(1), R.S.A. 1970, c. 198)?
That provision is as follows:

110. (1) The effect of an order of foreclosure of
a mortgage or encumbrance made by any court or
judge is to vest the title of the land affected thereby
in the mortgagee or encumberancee free from all
right and equity of redemption on the part of the
owner, mortgagor or encumbrancer or any person
claiming through or under him subsequently to the
mortgage or encumbrance, and the order operates
as full satisfaction of the debt secured by the

94661-3

V-V Ranch sont tous c6d6s en garantie du paie-
ment du solde de toute somme due A Spruce en
vertu de I'accord de transaction, et que Spruce
pourra, aprbs d6faut de paiement, exercer tous et
chacun des recours qui lui appartiennent ind6pen-
danment les uns des autres, et que nul acte de
Spruce et nulle chose prise ou faite par elle ne
constituera une renonciation A quelque recours
lui appartenant dans toute autre affaire ci-dessus
mentionn6e ou A quelque recours lui 6tant acquis
en droit ou en equity.

L'intim6e a touch6 le premier versement de
$100,000 et un second versement de $100,000 le
14 avril 1967. Nul autre versement n'a t6 fait.
L'intim6e a continu6 l'action en vue de la saisie
hypoth6caire de l'immeuble V-V Ranch et obtenu,
le 16 avril 1968, une ordonnance de saisie hypo-
thdcaire lui transportant la propri6t6 de l'immeu-
ble; elle a enregistr6 cette ordonnance au bureau
des titres de biens-fonds le 17 f6vrier 1969. L'in-
tim6e a revendu cette propri6t6 et admet que le
produit de la vente laisse un solde cr6diteur net
de $129,902.46 A d6duire du solde de $350,000,
plus intdr8ts courus, qui restait dfi en vertu de
1'accord de transaction.

L'intimbe a 6galement continu6 les proc6dures
en vue de r6aliser la stret6 qu'elle d6tenait sur la
propri6t6 Buckhorn. Le 21 novembre 1968, soit
apris la date de l'ordonnance de saisie relative A la
propri6t6 V-V Ranch, elle a demand6 la saisie
hypoth6caire et le transport A elle du droit de
propridtd. Deux questions ont alors fait l'objet
d'un renvoi pour instruction; I'appel ne porte que
sur l'une de ces questions, soit: quel est 1'effet de
l'ordonnance de saisie accord6e dans faction con-
cernant la propri6t6 V-V Ranch sur les droits de
l'intimbe d'obtenir la saisie hypothdcaire dans l'ac-
tion concernant la propridtd Buckhorn, compte
tenu de I'art. 110(1) du Land Titles Act, R.S.A.
1955, c. 170 (maintenant 'art. 109(1), R.S.A.
1970, c. 198)? Cette disposition est la suivante:
[TRADUCTION] 110. (1) L'effet d'une ordonnance de
saisie fond6e sur une hypothbque ou une charge,
rendue par une cour ou un juge, est d'op6rer le
transport au cr6ancier hypoth6caire ou au b6ndfi-
ciaire de la charge du droit de propri6t6 dans le
bien-fonds grev6, libre de tout droit ou facult6 de
rachat en equity en faveur du propri6taire, du d6-
biteur hypoth6caire ou du d6biteur de la charge on
d'une personne se r6clamant de lui post~rieurement
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mortgage or encumbrance, and the mortgagee or en-
cumbrancee shall be deemed a transferee of the
land and becomes the owner thereof and is entitled
to receive a certificate of title for it.

It was the appellant's contention, which was
accepted in the judgment at trial, that the effect
of this subsection was that, upon foreclosure of
the V-V Ranch mortgage, the respondent could
have no further claim against the appellant, be-
cause that mortgage secured a debt settled by the
compromise agreement, and that debt was fully
satisfied by the foreclosure.

This decision was reversed on appeal to the
Appellate Division 2 . Clement J.A., who delivered
the unanimous judgment of the Court, after re-
viewing and relating the reasoning of this Court
in Krook et al. v. Yewchuk et al.3, and in Edmon-
ton Airport Hotel Co. Ltd. et al. v. Credit Fon-
cier Franco-Canadien4 , to the statutory provision
and the circumstances of this case, stated this con-
clusion, with which I agree:

In the case at bar, we are concerned with the
terms of the settlement agreement, which is the
effective document, as was the agreement for sale in
the Krook case. In both cases the securities and
means of carrying out the agreed terms are related
and subservient to the main agreement, and in that
context do not have an independent life of their
own. There is here no covenant to pay whatsoever
in the settlement agreement: whatever compulsions
might operate on Loose to redeem the mortgaged
properties, they do not amount to a debt in the de-
fined sense, I am of opinion that the purpose of
s. 110(1) is to relieve against the personal obliga-
tion for payment of a debt, and that when there is
no debt but only a security given subject to a right
of redemption on payment of a stipulated amount,
then the section has no application at all.

I would allow the appeal and direct that upon the
issue tried the answer is that the order for foreclosure

2 [1971] 1 W.W.R. 121, 14 D.L.R. (3d) 201.
8 [1962] S.C.R. 535.
'[1965] S.C.R. 441.

A 1'hypothbque ou & la charge, et l'ordonnance a
pour effet d'acquitter entibrement la dette garantie
par l'hypothbque ou la charge; le crbancier hypoth6-
caire ou le b6n6ficiaire de la charge est alors cens6
6tre cessionnaire du bien-fonds, dont il devient
propri6taire et pour lequel il a droit & un certificat
de titre.

L'appelant a soutenu, et le jugement de pre-
mibre instance a maintenu sa pr6tention, que
l'effet de ce paragraphe est que, du fait de la saisie
hypothicaire du V-V Ranch, l'intim6e ne peut
avoir aucune autre r6clamation i faire valoir con-
tre l'appelant parce que l'hypothbque garantissait
une dette r6gl6e par l'accord amiable et que la
saisie a totalement acquitt6 la dette.

En appel, la Chambre d'appel a infirm6 cette
d6cision2 . Le Juge d'appel Clement qui a ridig6
les motifs de l'arr8t unanime de la Cour, aprbs
avoir 6tudi6 le raisonnement adopt6 par cette
Cour dans les affaires Krook et al. c., Yewchuk
et al.3 , et Edmonton Airport Hotel Co. Ltd. et al.
c. Le Cridit Foncier Franco-Canadien4 , et l'avoir
rapproch6 des dispositions statutaires et des cir-
constances de la pr6sente affaire, 6nonce la con-
clusion suivante, que j'accepte:

[TRADUCTION] Dans la prbsente affaire, nous avons
h traiter des conditions privues a l'accord de tran-
saction, qui est le document d6terminant comme
l'6tait I'accord en vue de la vente dans l'affaire
Krook. Dans les deux affaires, les sfiret6s et moyens
d'ex6cuter les conditions stipul6es sont rattach6s et
subordonn6s A l'accord principal et n'ont pas, dans
ce contexte, d'existence ind6pendante par eux-memes.
Il n'y a aucun engagement de payer dans 1'accord
de transaction: quelles que soient les contraintes
pouvant pousser M. Loose h d6grever les biens-
fonds hypoth6quis, elles n'6quivalent pas h une dette
au sens de la d6finition de ce terme. Je suis d'avis
que le but de l'art. 110(1) est de libbrer de l'obliga-
tion personnelle de rembourser une dette et que, s'il
n'y a pas de dette, mais seulement une stiret6 con-
sentie sous r6serve du droit de la racheter moyennant
le paiement d'une somme d6termin6e, alors Particle
ne s'applique pas du tout.

Je suis d'avis d'accueillir l'appel et de d6cider que
la r6ponse A la question litigieuse instruite est que

2[1971] 1 W.W.R. 121, 14 D.L.R. (3d) 201.
3 [19621 R.C.S. 535.
'[1965] R.C.S. 441.
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of the V-V Ranch has no effect on the proceedings
for foreclosure of the Buckhorn Ranch, other than
in respect of accounting.

Even on the assumption that the agreement of
November 23, 1966, created a debt owing by the
appellant to the respondent, it was not a debt
secured by a mortgage within s. 110(1). That sub-
section relates to a debt originally secured by a
mortgage and upon which foreclosure proceed-
ings to obtain satisfaction thereof are taken when
that mortgage is in default. It does not apply to
the present situation where a compromise agree-
ment consolidating a variety of debts, some or-
iginally secured by promissory notes and others
by mortgages, fixes an overall indebtedness which
is secured, among other securities, by abeyant
foreclosure proceedings on a mortgage, and where
the default which gives rise to pursuit of the fore-
closure proceedings is default under the com-
promise agreement itself.

There is the further circumstance that the debt
which was secured by the taking of the V-V
Ranch mortgage was one which was owed solely
by the Company, and not by the appellant, who
was not a party to it. In my opinion, s. 110(1)
cannot be construed to mean that foreclosure of
a mortgage can satisfy any debt other than one
which is owed by the mortgagor.

I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Moscovich, Mosco-
vich, Spanos & Matisz, Lethbridge.

Solicitors for the respondent: Woolliams, Kor-
man & Moore, Calgary.

I'ordonnance de saisie quant h la propri6t6 V-V
Ranch n'a pas d'effet sur les proc6dures de saisie
hypoth6caire concernant la propri6t6 Buckhorn
Ranch, sauf quant A la reddition de compte.

Mme en admettant que la convention du 23
novembre 1966 a cr66 une dette de l'appelant en
faveur de 1'intim6e, il ne s'agit pas d'une dette
garantie par hypothbque au sens du par. (1) de
'art. 110. Ce paragraphe a trait & une dette ga-
rantie par hypothbque d&s sa cr6ation et dont on
poursuit le paiement par voie de saisie hypoth6-
caire lorsque la cr6ance hypoth6caire est en souf-
france. Il ne s'applique pas A la situation pr6sente,
oa un accord amiable r6unissant diverses dettes,
dont certaines 6taient garanties lors de leur cr6a-
tion par billet & ordre et d'autres, par hypothbque,
fixe un endettement total garanti, notamment, par
des proc6dures pendantes de saisie fonddes sur
une hypothbque, et o4i le manquement qui donne
lieu A la continuation des proc6dures de saisie
hypoth6caire constitue un manquement aux ter-
mes de l'accord amiable lui-meme.

Il y a 6galement la particularit6 que la dette
garantie par la prise de 1'hypothbque sur l'im-
meuble V-V Ranch n'6tait due que par la Com-
pagnie, et non par l'appelant, qui n'y a pas 6t6
partie. A mon avis, I'art. 110(1) ne peut s'inter-
pr6ter comme signifiant que la saisie hypothdcaire
peut acquitter une dette autre que celle du d6bi-
teur hypoth6caire.

Je suis d'avis de rejeter 1'appel avec d6pens.

Appel rejetg avec ddpens.

Procureurs de l'appelant: Moscovich, Mosco-
vich, Spanos & Matisz, Lethbridge.

Procureurs de l'intimde: Woolliams, Korman
& Moore, Calgary.
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LEIBA V. MIN. OF M. & I.

Adolf Leiba Appellant;

and

The Minister of Manpower and
Immigration Respondent.

1971: October 29; 1972: January 25.

Present:. Abbott, Martland, Spence, Pigeon and
Laskin JJ.

ON APPEAL FROM THE IMMIGRATION APPEAL

BOARD

Immigration-Application for permanent resi-
dence-Appellant advised by "check-out" letter ap-
plication refused for failure to meet required level
of assessment-Failure of immigration officer to
make report to Special Inquiry Officer-Failure to
provide competent interpreter-Readmission for
temporary period-Second application refused on
ground not within time-Appeal allowed, order of
deportation quashed and matter referred back for re-
assessment-Immigration Act, R.S.C. 1952, c. 325,
s. 23-Immigration Regulations, Part 1, s. 34(3) (d)
-Canadian Bill of Rights, s. 2(g).

The appellant, an Israeli citizen, first entered
Canada with his wife on September 28, 1967, under
a non-immigrant visa as a visitor for a period ending
January 2, 1968. On October 4, 1967, he applied
for permanent residence for himself and his wife.
He was assessed by an immigration officer according
to the prescribed norms of assessment, but his
rating was below the required standard. He was not
then represented by counsel, nor did he have
fluency in either English or French. The interpreter
who was provided did not have any facility in the
languages spoken by the appellant.

By letter of January 19, 1968, the appellant was
advised that his application was refused for failure
to meet the required level of assessment, and he was
requested to leave Canada by February 2, 1968, on
pain of the initiation of an inquiry which might lead
to deportation. This so-called "check-out" letter was
an administrative practice, nowhere expressly auth-
orized by either the Immigration Act or the Immi-
gration Regulations.

The appellant and his wife left Canada on January
23, 1968, but they were readmitted on February 2,

Adolf Leiba Appelant;

et

Le Ministre de la Main-d'euvre et de
I'Immigration Intim6.

1971: le 29 octobre; 1972: le 25 janvier.

Pr6sents: Les Juges Abbott, Martland, Spence,
Pigeon et Laskin.

EN APPEL DE LA COMMISSION D'APPEL DE

L'IMMIGRATION

Immigration-Requ&te de residence permanente-
Appelant avisi par lettre de arenvoi, que requ~te
rejetie, ne satisfaisant pas aux normes d'appriciation
-Fonctionnaire d l'immigration n'ayant pas signal
la chose 4 l'enquiteur spdcial-Omission de mettre
un interpr&te compdtent i la disposition du requgrant
-Rdadmission pour piriode temporaire-Deuxidme
requ~te refusge parce que faite en dehors des dilais
-Appel accueilli, ordonnance d'expulsion annulde
et aglaire renvoyde pour nouvelle appriciation-Loi
sur l'Immigration, S.R.C. 1952, c. 325, art. 23-
R~glements sur l'immigration, Partie 1, art. 34(3) (d)
-D&laration canadienne des droits, art. 2(g).

L'appelant, un citoyen israblien, est entr6 pour la
premiere fois au Canada avec son 6pouse le 28
septembre 1967, en vertu d'un visa de non-immi-
grant, A titre de visiteur pour une p6riode prenant
fin le 2 janvier 1968. Le 4 octobre 1967, il a de-
mand6 l'autorisation de r6sider en permanence au
Canada en compagnie de son 6pouse. Un fonction-
naire A l'immigration I'a examin6 en suivant les
normes prescrites d'appr6ciation, mais il n'a pas satis-
fait A ces normes. A ce moment-1, il n'6tait pas
repr6sent6 par un avocat et il ne parlait couramment
ni l'anglais ni le frangais. L'interprkte qui a 6t6 mis
A sa disposition ne parlait pas avec facilit6 les
langues que parlait I'appelant.

Dans une lettre dat6e du 19 janvier 1968, les
autorit6s informaient I'appelant que sa requate 6tait
rejet6e parce qu'il ne satisfaisait pas aux normes
d'appr6ciation. On lui demandait de quitter le
Canada le 2 f6vrier 1968 au plus tard, A d6faut de
quoi une enquite pouvant mener A son expulsion
serait ouverte. Cette lettre dite de <renvoi, 6tait
une mesure administrative, pas express6ment sanc-
tionn6e ni par la Loi sur l'immigration ni par les
R~glements.

L'appelant et son 6pouse ont quitt6 le Canada le
23 janvier 1968, mais ont 6t6 r6admis le 2 f6vrier

660 [1972] S.C.R.



[19721 R.C.S. LEIBA C. MIN. DE LA M. & I. 661

1968, under bond, for a temporary period ending
March 2, 1968. An application for permanent resi-
dence was lodged on September 25, 1968. No fresh
assessment was made of the applicant. His appli-
cation was refused under s. 34(3) (d) of the Regula-
tions on the ground that it had not been made before
the expiry of the authorized period of his temporary
stay, namely, the period ending March 2, 1968.
This was reported to a Special Inquiry Officer in
accordance with s. 23 of the Act, and an inquiry was
directed and held on January 14, 1969.

The result of the inquiry was an order of depor-
tation . on the ground of non-compliance with
s. 34(3) (d) of the Regulations. On appeal to the
Immigration Appeal Board, the appellant's appeal
was dismissed. The Board grounded the dismissal
on non-compliance with s. 34(3) (d) of the Regula-
tions. The deportation order against the appellant's
wife was quashed because, contrary to s. 11(1) of
the Immigration Inquiries Regulations, she had not
been given an opportunity of establishing that she
should not be included in the deportation order
against her husband.

A motion for the reopening and reconsideration
of the appellant's appeal by the Board was dis-
missed. With leave, the appellant appealed to this
Court.

Held: The appeal should be allowed, the deporta-
tion order quashed and the Board directed to refer
the appellant's application back to a Special Inquiry
Officer for reassessment.

The Board should have set aside the deportation
order and the proceedings which led to it so as to
leave the appellant free to have the proceedings on
his first application properly concluded, or it should
have directed the Special Inquiry Officer who made
the deportation order to reopen the hearing and
treat it as flowing from the first application or should
have itself acted on that view, with the result that
the appellant could properly claim to be reassessed
for permanent admission. In taking none of these
courses of action, it left unredressed two errors of
law which prejudiced the appellant, namely, the
failure of the immigration officer to make a report
to a Special Inquiry Officer, contrary to s. 23 of the
Act, and the failure to provide a competent inter-
preter, contrary to s. 2(g) of the Canadian Bill of
Rights.

1968, en donnant une garantie, pour une p6riode
temporaire prenant fin le 2 mars 1968. Une requ8te
de r6sidence permanente a 6t6 pr6sent6e le 25 septem-
bre 1968. Aucune autre appr6ciation n'a 6t6 faite
du requbrant. Sa requ8te a 6t6 rejet6e en vertu de
I'art. 34(3) (d) du Riglement pour le motif qu'elle
n'avait pas 6t6 faite avant l'expiration de la pdriode
pendant laquelle il avait 6t6 autoris6 ' sejourner
temporairement au Canada, soit la p6riode qui a pris
fin le 2 mars 1968. Ceci a 6t6 signal6 h l'enquiteur
sp6cial en conformit6 de l'art. 23 de la Loi, et une
enquite a 6t6 ordonn6e et tenue le 14 janvier 1969.

L'enqute a abouti A l'6mission d'une ordonnance
d'expulsion pour le motif que les conditions de l'art.
34(3) (d) du R&glement n'avaient pas 6t6 remplies.
Sur appel h la Commission d'appel de l'immigration,
I'appel de l'appelant a 6t6 rejet6 pour le motif que
les conditions de l'art. 34(3) (d) du R&glement
n'avaient pas 6t6 remplies. La Commission a annul&
l'ordonnance d'expulsion contre l'6pouse de l'ap-
pelant parce que, contrairement i l'art. 11(1) du
R~glement sur les enquites sur l'immigration, elle
n'avait pas eu l'occasion d'6tablir qu'elle ne devrait
pas 8tre vis6e par l'ordonnance d'expulsion 6mise
contre son mari.

L'appelant a demand6 que son appel soit repris et
examin6 de nouveau par la Commission, mais la re-
qu8te a 6ti rejet6e. L'appelant a obtenu l'autorisation
d'appeler A cette Cour.

Arrit: L'appel doit 8tre accueilli, l'ordonnance
d'expulsion annul6e et la Commission doit renvoyer
la requite de l'appelant A un enquiteur sp6cial pour
nouvelle appr6ciation.

La Commission aurait dQ infirmer l'ordonnance
d'expulsion et les proc6dures qui l'ont entrainbe de
fagon A permettre A l'appelant de voir h ce que sa
premibre requ8te soit men6e A terme de la fagon
r6gulibre, ou elle aurait dfi ordonner a l'enqueteur
sp6cial qui avait rendu l'ordonnance d'expulsion de
reprendre l'audition et de la consid6rer comme d6-
coulant de la premibre requite, ou encore elle aurait
dii prendre elle-m8me des mesures h cet effet, lais-
sant ainsi au requ6rant la possibilit6 de demander
une nouvelle appreciation en vue d'obtenir I'autori-
sation de r6sider en permanence au Canada. En ne
prenant aucune de ces mesures, elle a omis de cor-
riger deux erreurs de droit pr6judiciables a 1'appelant,
soit, l'omission du fonctionnaire h l'immigration de
faire un rapport h un enquiteur sp6cial, contrairement
A l'art. 23 de la Loi, et l'omission de mettre 1 la
disposition de l'appelant un interprite comp6tent,
contrairement h l'art. 2(g) de la Declaration
canadienne des droits.

[1972] R.C.S. LEIBA C. MIN. DE LA M. & 1. 661



LEIBA V. MIN. OF M. & I. Laskin J.

The requirement of s. 34(3) (d) of the Regula-
tions that the appellant apply "before the expiration
of the period of temporary stay in Canada author-
ized for him by an immigration officer" was met by
him in his original application; and were it not for
what was in effect a deportation order, made with-
out authority under the "check-out" letter of Janu-
ary 19, 1968, his application would have proceeded
in regular course.

Gana v. Minister of Manpower and Immigration,
[1970] S.C.R. 699, R. v. Special Inquiry Officer, Ex
p. Washington (1969), 3 D.L.R. (3d) 518, dis-
tinguished.

APPEAL from a decision of the Immigration
Appeal Board, whereby the Board dismissed an
appeal from a deportation order. Appeal allowed.

S. J. Smiley, for the appellant.

Derek H. Aylen, Q.C., and Paul Bdtournay,
for the respondent.

The judgment of the Court was delivered by

LASKIN J.-Adolf Leiba, the appellant, is an
Israeli citizen who first entered Canada with his
wife on September 28, 1967, under a non-immi-
grant visa as a visitor for a period ending January
2, 1968. On October 4, 1967, within a week
after his arrival, he applied for permanent resi-
dence for himself and his wife. Under s. 34 of the
amended Immigration Regulations, which be-
came effective on October 1, 1967, and which
were appropriate in his case, he was assessed
by an immigration officer according to the pre-
scribed norms of assessment, but his rating was
below the required standard. He was not then
represented by counsel, nor did he have fluency
in either English or French. An interpreter who
spoke German had been provided for the proceed-
ings before the immigration officer. Leiba, how-
ever, did not know German, and at that time
spoke only Roumanian, Yiddish and Hebrew,
none of which were languages in which the inter-
preter had any facility.

By letter of January 19, 1968, Leiba was ad-
vised by the Immigration authorities that his ap-

Dans sa requ8te initiale, 1'appelant s'est conform6
A la prescription de la disposition de l'art. 34(3) (d)
du R~glement qu'il devait faire une requite cavant
I'expiration de la p6riode pendant laquelle il a 6t6
autoris6 A sjourner temporairement au Canada par
un fonctionnaire . l'immigrations. Si ce n'avait 6t6
de ce qui constituait en r6alit6 une ordonnance d'ex-
pulsion, rendue sans autorisation au moyen de la
lettre de qrenvoiD du 19 janvier 1968, sa requte
aurait 6t6 examin6e de la fagon habituelle.

Distinction faite avec les arrits: Gana c. Ministre
de la Main-d'ceuvre et de l'Immigration [1970] R.C.S.
699 et R. v. Special Inquiry Officer, Ex. p. Washing-
ton (1969), 3 D.L.R. (3d) 518.

APPEL de la d6cision de la Commission d'ap-
pel de l'immigration qui avait rejet6 un appel d'une
ordonnance d'expulsion. Appel accueilli.

S., J. Smiley, pour l'appelant.

Derek H. Aylen, c.r., et Paul Btournay, pour
l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-Adolf Leiba, l'appelant, est
un citoyen isra6lien qui est entr6 pour la premibre
fois au Canada avec son 6pouse le 28 septembre
1967, en vertu d'un visa de non-immigrant, A titre
de visiteur pour une p6riode prenant fin le 2 jan-
vier 1968. Le 4 octobre 1967, moins d'une se-
maine apres son arriv6e, il a demand6 l'autorisa-
tion de r6sider en permanence au Canada en
compagnie de son 6pouse. En vertu de l'art. 34
du Rglement sur l'immigration dans sa forme
modifide, lequel est entr6 en vigueur le ler octobre
1967 et s'applique en l'espbce, un fonctionnaire
A P'immigration l'a examin6 en suivant les normes
prescrites d'apprdciation, mais il n'a pas satisfait
A ces normes. A ce moment-ld, il n'6tait pas repr6-
sent6 par un avocat et il ne parlait couramment ni
l'anglais ni le frangais. Un interprdte qui parlait
l'allemand avait 6t6 mis A sa disposition pour
l'examen devant le fonctionnaire & l'immigration.
Toutefois, Leiba ne connaissait pas l'allemand; il
ne parlait alors que le roumain, le yiddish et
l'h6breu, langues que 1interprdte ne parlait pas
avec facilit6.

Dans une lettre dat6e du 19 janvier 1968, les
autorit6s du ministbre informaient Leiba que sa
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plication was refused for failure to meet the
required level of assessment, and he was requested
to leave Canada by February 2, 1968, on pain of
the initiation of an inquiry which might lead to
deportation. This so-called "check-out" letter (a
description applied to it by the Immigration Ap-
peal Board in its reasons of February 25, 1970,
hereinafter referred to) was an administrative
practice, nowhere expressly authorized by either
the Immigration Act, R.S.C. 1952, c. 325, as
amended (now R.S.C. 1970, c. 1-2), or the Reg-
ulations. Indeed, s. 23 of the Act provides that
where an immigration officer is of opinion after
examining an applicant (as in this case) for ad-
mission for permanent residence, that it would be
contrary to the Act or Regulations to admit him,
he may cause such person to be detained and shall
report him to a Special Inquiry Officer. (The ital-
icizing is mine.) This, obviously, was not done
by the immigration officer in this case.

Leiba and his wife complied with the request in
the letter and left Canada for the United States
on January 23, 1968. They were readmitted at a
point of entry in Quebec on February 2, 1968,
under a bond of $500, for a temporary period
ending March 2, 1968. Leiba did not reapply for
permanent residence during this period. His coun-
sel, whom he first consulted in August of 1968,
was candid in saying that Leiba had apparently
been advised by others to await the result of a
general election before making a fresh application.
His file was in Toronto, and his counsel, a Mon-
treal lawyer, arranged to have it transferred to
the Montreal Immigration Office. An application
for permanent residence was lodged on September
25, 1968. No fresh assessment was made of the
applicant. His application was refused under
s. 34(3) (d) of the Regulations on the ground
that it had not been made before the expiry of the
authorized period of his temporary stay, namely,
the period ending March 2, 1968. This was re-
ported to a Special Inquiry Officer in accordance
with s. 23 of the Act, and an inquiry was directed
and held on January 14, 1969, at which the ap-
pellant was represented by counsel. An interpreter
fluent in Roumanian and English was provided.
During the course of the inquiry it appeared that

requ8te 6tait rejet6e parce qu'il ne satisfaisait pas
aux normes d'appr6ciation. On lui demandait de
quitter le Canada le 2 f6vrier 1968 au plus tard,
A d6faut de quoi une enquite pouvant mener A son
expulsion serait ouverte. Cette lettre dite de <ren-
vois (comme l'a appel6e la Commission d'appel
de l'immigration dans les motifs qu'elle a rendus
le 25 f6vrier 1970 et dont nous reparlerons plus
loin) 6tait une mesure administrative, pas expres-
s6ment sanctionn6e ni par la Loi sur l'immigration,
S.R.C. 1952, c. 325, dans sa forme modifi6e (ac-
tuellement, S.R.C. 1970, c. 1-2) ni par les r6gle-
ments. De fait, l'art. 23 de la Loi 6dicte que
lorsqu'un fonctionnaire A l'immigration, aprbs
avoir examin6 un requ6rant (comme en l'espice)
qui demande A 6tre admis au Canada en vue d'y
r6sider en permanence, estime qu'il serait con-
traire A la loi ou aux rbglements de l'admettre, il
peut le faire d6tenir et doit le signaler A un en-
qu~teur sp6cial. (Les italiques sont de moi.) De
toute 6vidence, dans ce cas-ci, le fonctionnaire
h l'immigration ne l'a pas fait.

Leiba et son 6pouse se sont conform6s A la
demande faite dans la lettre et ont quitt6 le Ca-
nada pour se rendre aux Etats-Unis le 23 jan-
vier 1968. Le 2 f6vrier 1968, en donnant une
garantie de $500, ils ont 6t6 r6admis A un port
d'entr6e situ6 au Qu6bec pour une p6riode tempo-
raire prenant fin le 2 mars 1968. Au cours de
cette p6riode, Leiba n'a pas demand6 de nouveau
l'autorisation de r6sider en permanence au Cana-
da. Son avocat, qu'il a consult6 pour la premibre
fois en aofit 1968, a admis que des tiers avaient
apparemment conseill6 A Leiba d'attendre les r6-
sultats d'une 6lection g6n6rale avant de pr6senter
une nouvelle requate. Le dossier de Leiba se trou-
vait A Toronto; son avocat, qui pratiquait & Mont-
r6al, s'est occup6 de le faire transmettre au bureau
d'immigration de Montr6al. Une requite de r6si-
dence permanente a 6t6 pr6sent6e le 25 septembre
1968. Aucune autre appreciation n'a t faite du
requ6rant. Sa requ~te a 6 rejet6e en vertu de l'art.
34(3)d) du R6glement pour le motif qu'elle n'a-
vait pas 6t6 faite avant 1'expiration de la p6riode
pendant laquelle il avait 6t6 autoris6 & sbjourner
temporairement au Canada, soit la p6riode qui a
pris fin le 2 mars 1968. Ceci a 6t6 signal6 & un en-
qu8teur sp6cial en conformit6 de l'art. 23 de la
Loi: une enqu8te a t ordonn6e et tenue le 14
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Leiba had in the meantime learned to read and
understand English fairly well.

The result of the inquiry was an order of depor-
tation on the ground of non-compliance with s. 34
(3) (d) of the Regulations. Leiba's wife was in-
cluded in the order, pursuant to s. 37(1) of the
Immigration Act, as a dependent of her husband.
An appeal against the deportation order came on
before the Immigration Appeal Board on October
28, 1969. In the course of it, Leiba's counsel
raised as an issue the failure to provide him with
a competent interpreter on October 4, 1967, con-
tending that this failure resulted in a misunder-
standing of the trade skills that Leiba possessed,
and that, in consequence, he was wrongly under-
assessed. The Board adjourned the hearing to
enable the Immigration authorities to produce the
assessment made on October 4, 1967. The hearing
resumed on February 10, 1970, at which time
Leiba was able to participate in the proceedings
without the aid of an interpreter. The assessment
was included in a statutory declaration sworn on
December 12, 1969, by the immigration officer
who made it, and it showed that Leiba had ob-
tained a rating of 42. The standard that had to be
met was 50. During the adjournment period
Leiba's wife gave birth to a son who was, of
course, a Canadian citizen.

The Immigration Appeal Board quashed the
deportation order against Mrs. Leiba because of
non-compliance by the Special Inquiry Officer
with s. 11(1) of the Immigration Inquiries Regu-
lations, which prescribe that no person shall be
included in a deportation order, pursuant to
s. 37(1) of the Act, unless that person has been
first given an opportunity of establishing that he
should not be so included. Mrs. Leiba had not
been given this opportunity since her participa-
tion in the proceedings had been only as a witness
in connection with her husband's status. The
Board relied in this respect on the judgment of
this Court in Moshos et al. v. Minister of Man-

janvier 1969; l'appelant y 6tait repr6sent6 par un
avocat. Un interprdte parlant couramment le rou-
main et l'anglais a 6t6 mis A la disposition de l'ap-
pelant. Au cours de l'enqute, il est apparu que,
dans l'intervalle, Leiba avait appris A lire et h
comprendre l'anglais passablement bien.

L'enqu~te a abouti h 1'6mission d'une ordon-
nance d'expulsion pour le motif que les conditions
de l'art. 34(3)d) du Rbglement n'avaient pas

t6 remplies. L'6pouse de Leiba 6tait 6galement
visee par l'ordonnance, en conformit6 de 1'art.
37(1) de la Loi sur l'immigration, A titre de per-
sonne A charge. Un appel contre l'ordonnance
d'expulsion a 6t6 entendu par la Commission d'ap-
pel de l'immigration le 28 octobre 1969. A l'au-
dition, l'avocat de Leiba a invoqu6 le fait qu'aucun
interprkte comp6tent n'avait 6t6 mis A la disposi-
tion de celui-ci le 4 octobre 1967, soutenant qu'il
en 6tait r6sult6 un malentendu quant & 1'habilet6
professionnelle de Leiba et que, par cons6quent,
a tort on ne lui avait pas accord6 suffisamment de
points. La Commission a ajourn6 1'audition afin
de permettre aux autorit6s du ministbre de pro-
duire le rapport de l'appr6ciation qui avait 6t6
faite le 4 octobre 1967. L'audition a repris le 10
f6vrier 1970. Leiba a alors pu participer aux
proc6dures sans 1'aide d'un interprdte. L'appricia-
tion 6tait annex6e A une d6claration sous serment
faite le 12 d6cembre 1969, par le fonctionnaire
A l'immigration concern6. Elle indiquait que Leiba
avait obtenu 42 points. Le nombre de points re-
quis 6tait de 50. Durant la p6riode d'ajournement,
l'6pouse de Leiba a donn6 naissance A un gargon
qui, 6videmment, est citoyen canadien.

La Commission d'appel de l'immigration a
annul6 l'ordonnance d'expulsion contre Mme Leiba
parce que l'enqu6teur sp6cial ne s'6tait pas con-
form6 & l'art. 11(1) du R~glement sur les enqutes
de l'immigration, lequel 6dicte qu'une personne ne
doit pas 6tre vis6e par une ordonnance d'expul-
sion, en conformit6 de 1'art. 37(1) de la Loi, A
moins d'avoir d'abord eu l'occasion d'6tablir
qu'elle ne devrait pas 6tre ainsi vis6e. Mme Leiba
n'a pas eu l'occasion de le faire 6tant donn6 qu'elle
n'avait pris part aux proc6dures qu'd titre de t6-
moin quant au statut de son 6poux. A cet 6gard,
la. Commission s'est fond6e sur le jugement que
cette Cour a prononc6 dans Moshos et al. c. Le
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power and Immigration'. Leiba's appeal was dis-
missed. The Board grounded the dismissal on
non-compliance with s. 34(3) (d) of the Regula-
tions. It also refused to apply in his favour its
dispensing authority under s. 15(1) (b) of the
Immigration Appeal Board Act, 1966-67 (Can.),
c. 90 (now R.S.C. 1970, c. 1-3) which permits
the Board to stay or quash a deportation order
where unusual hardship would otherwise result
or for compassionate considerations. Two pas-
sages from the Board's reasons, delivered on Feb-
ruary 25, 1970, may be noted:

(1) The deportation order in respect of the male
appellant is in accordance with the law. There is no
doubt that he sought to apply for permanent resi-
dence long after the expiry of his non-immigrant
status on March 2, 1968. The fact that he had made
an earlier application while previously a non-immi-
grant in Canada, is irrelevant to the legality of the
deportation order, since after making it he had left
the country and been re-admitted, and moreover,
this application of October 4, 1967, had been
refused.

(2) A good deal of the testimony at the hearing
of his appeal related to the assessment made when
Mr. Leiba applied for permanent residence on
October 4, 1967. At the hearing on October 28,
1969, Mr. P6pin filed a copy of the application
form, showing the intended occupation of Mr. Leiba
to be "plasterer" whereas in fact he is a bricklayer,
tile setter, and spray painter. Mr. Leiba testified
that he had been almost unable to communicate with
the immigration officer who filled in the form, since
at that time he spoke very little English and the in-
terpreter provided spoke German, a language of
which Mr. Leiba has no knowledge. No evidence of
the assessment was produced, and the Board, in order
to provide every opportunity for a full and proper
hearing of the appeal, adjourned with an order to
the respondent to produce the assessment. This was
done, and the Board heard considerable argument at
the resumed hearing on February 10, 1970, as to the
correctness of this assessment. Mr. Leiba received a
total of 42 points. As above noted, the assessment is
totally irrelevant to the legality of the deportation
order, and in the circumstances of this case, has no
relevance to the exercise of the Board's jurisdiction

1 [19691 S.C.R. 886, 7 D.L.R. (3d) 180.

Ministre de la Main-d'wuvre et de 17mmigration'.
L'appel de Leiba a 6t6 rejet6 pour le motif que
les conditions de 1'art. 34(3)d) du R~glement
n'avaient pas 6t6 remplies. La Commission a d'au-
tre part refus6 d'exercer en faveur de Leiba le
pouvoir d'exemption qui lui est conf6r6 par l'art.
15(1)b) de la Loi sur la Commission d'appel de
l'Immigration, 1966-67 (Can.), c. 90 (maintenant
S.R.C. 1970, c. 1-3), lequel permet A la Commis-
sion de surseoir 1'ex6cution d'une ordonnance
d'expulsion ou d'annuler l'ordonnance lorsque
autrement la personne concerm6e serait soumise h
de graves tribulations, ou encore pour des motifs
de piti6. Il est bon de noter deux passages des mo-
tifs que la Commission a rendus le 25 f6vrier
1970:
[TRADUCTION] (1) QuantA I'dpoux appelant, l'or-
donnance d'expulsion est conforme h la loi. 11 est
certain qu'il a cherch6 a obtenir l'autorisation de r6-
sider en permanence au Canada bien aprbs l'expira-
tion de son statut de non-immigrant, le 2 mars 1968.
Le fait qu'il avait ddj! pr6sent6 une requ8te alors
qu'il 6tait non-immigrant au Canada n'influe nulle-
ment sur la validit6 de l'ordonnance d'expulsion,
puisqu'il avait par la suite quitt6 le pays et avait 6t6
r6admis et que, d'autre part, cette requ8te du 4
octobre 1967 avait 6td rejet6e.

(2) A l'audition de l'appel interjet6 par Leiba,
une bonne partie des t6moignages avait trait A l'ap-
prdciation qui avait 6t6 faite lorsque celui-ci avait
demand6 l'autorisation de r6sider en permanence au
Canada, le 4 octobre 1967. A l'audition du 28
octobre 1969, M' P6pin a d6pos6 une copie de la
demande, laquelle indique que M. Leiba se proposait
de travailler comme splitrierp, alors qu'en fait il
6tait briqueteur, carreleur et peintre au pistolet. M.
Leiba a t6moign6 qu'il n'avait presque pas pu se
faire comprendre par le fonctionnaire A l'immigra-
tion qui a rempli la formule, 6tant donn6 qu'a ce
moment-1A il parlait tris peu l'anglais et que l'in-
terprkte mis A sa disposition parlait I'allemand, langue
que M. Leiba ne connaissait pas. Aucune preuve de
l'appr6ciation n'a 6t6 produite et la Commisson, afin
de donner toutes les chances possibles pour qu'une
audition complite et juste de l'appel ait lieu, a
ajourn6, ordonnant A l'intimb de produire l'appr6-
ciation. C'est ce qui a- t6 fait, et lors de la reprise
de l'audition, le 10 f6vrier 1970, il y eut de longs
d6bats sur l'exactitude de cette apprdciation. M.
Leiba a obtenu un total de 42 points. Comme nous
l'avons d~jA mentionn6, I'apprdciation n'influe absolu-

.1 [1969] R.C.S. 886, 7 D.L.R. (3d) 180.
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pursuant to section 15(1)(b)(ii). No doubt Mr.
Leiba is a hard-working and intelligent man, skilled
in three trades, who has, since his arrival in Canada,
acquired a good knowledge of English and a working
knowledge of French. But there is nothing in section
15(1) (b) (ii) to empower the Board to grant special
relief simply because an appellant, in its opinion,
would be an asset if admitted to Canada as an im-
migrant.

On March 19, 1970, Leiba through his counsel
moved for the reopening and reconsideration of his
appeal by the Board, relying again on the under-
assessment on October 4, 1967, because of the
failure to provide a competent interpreter, and in-
voking the dispensing authority of the Board to
avoid the break-up of a family. The motion was
heard on May 4, 1970, and was dismissed on May
5, 1970. Leave to appeal to this Court was given
on October 13, 1970, on the following two
questions of law:

1. Did the Board err in law in its decisions of
February 12, 1970 and May 5, 1970 or either of
them in failing to quash the deportation order of
January 14, 1969 in view of the failure of the Immi-
gration Officer, who assessed the applicant for
permanent admission to Canada, to provide an inter-
preter in a language of the applicant?

2. Did the Board err in law in its decision of
February 12, 1970 or May 5, 1970 or either of them
in failing to order the re-opening of the hearing be-
fore the Special Inquiry Officer who made the de-
portation order of January 14, 1969, upon it appear-
ing that the applicant was not provided by the
assessing Immigration Officer with such an inter-
preter?

The foregoing review of the proceedings which
have ended in this Court gives rise to the follow-
ing question: Is Leiba's position to be judged
solely on the basis of his application of September
25, 1968, which resulted in the deportation order
that the Board affirmed by a decision on February
12, 1970, and again on May 5, 1970,. or, is he

ment pas sur la validit6 de l'ordonnance d'expulsion
et, dans les circonstances de l'espice, n'est pas per-
tinente en ce qui concerne I'exercice, par la Com-
mission, de la comp6tence qui lui est conf6r6e par
'article 15(1)b)(ii). M. Leiba est sans doute un
bon travailleur et un homme intelligent, apte a
exercer trois m6tiers. Depuis son arriv6e au Canada,
il a acquis une bonne connaissance de l'anglais et
une connaissance pratique du frangais. Mais rien
'article 15(1)b)(ii) n'autorise la Commission &
accorder un traitement sp6cial pour l'unique raison
qu'A son avis, un appelant serait utile s'il 6tait
admis au Canada h titre d'immigrant.

Le 19 mars 1970, Leiba, par 1'entremise de
son avocat, a demand6 que son appel soit repris
et examin6 de nouveau par la Commission, se fon-
dant toujours sur ce qu'il n'avait pas 6t6 appr6ci6
& sa juste mesure le 4 octobre 1967 parce qu'on
n'avait pas mis A sa disposition un interprdte
comp6tent, et invoquant le pouvoir d'exemption
que la Commission pouvait exercer en vue d'6viter
la division d'une famille. La requ~te a 6t6 enten-
due le 4 mai 1970 et rejet6e le 5 mai 1970. La
permission d'interjeter appel A cette Cour a 6t6
accord6e sur les deux questions de droit suivantes
le 13 octobre 1970:

1. La Commission a-t-elle commis une erreur de
droit dans les d6cisions qu'elle a rendues le 12 fivrier
1970 et le 5 mai 1970, ou dans l'une ou l'autre, en
n'annulant pas l'ordonnance d'expulsion du 14 jan-
vier 1969, parce que le fonctionnaire A l'immigration
qui avait appr6ci6 le requ6rant en vue de son admis-
sion permanente au Canada n'avait pas mis a sa
disposition un interprite parlant une des langues du
requbrant?

2. La Commission a-t-elle commis une erreur de
droit dans les d6cisions qu'elle a rendues le 12 f6vrier
1970 et le 5 mai 1970, ou dans l'une ou l'autre, en
n'ordonnant pas une reprise de l'audition devant
I'enquiteur sp6cial qui a rendu l'ordonnance d'ex-
pulsion du 14 janvier 1969, quand il est apparu que
le fonctionnaire A l'immigration concern6 n'avait pas
mis pareil interprite h la disposition du requ6rant?

Cet examen des proc6dures qui ont abouti en
cette Cour soulve la question suivante: la situa-
tion de Leiba doit-elle d6termin6e uniquement eu
6gard i la requate qu'il a pr6sent6e le 25 septem-
bre 1968 et qui a eu pour suite l'ordonnance
d'expulsion confirm6e par la Commission dans
une d6cision rendue le 12 fivrier 1970, et de
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entitled to challenge the Board's decisions on the
ground of anterior errors of law referable to his
examination on October 4, 1967?

Gana v. Minister of Manpower and Immigra-
tion2, is not in point here because the Board did
not proceed on the ground that it had no power to
reassess the applicant. On the other hand, R. v.
Special Inquiry Officer, Ex p. Washington3 , a judg-
ment of the British Columbia Court of Appeal,
was relied upon by the respondent in this case
for its holding that a person who leaves Canada
voluntarily loses his right to an inquiry by a Spe-
cial Inquiry Officer; and his subsequent entry into
Canada does not revive that right. The respondent
submitted that the fact that the appellant in the
present case left in obedience to the "check-out"
letter of January 19, 1968, should make no dif-
ference. There is also the distinction between the
two cases that here the appellant was readmitted
for a temporary period whereas in the Washington
case readmission was refused and the applicant
was detained and ordered deported after an in-
quiry.

If this was the case where the appellant had
failed to pursue his rights of appeal against a
deportation order and had instead made a fresh
application for permanent residence, which was
out of time under s. 34(3) (d) of the Regulations,
that would clearly be the end of the matter. This
Court has no authority to dispense with the ob-
servance of the Act or the Regulations according
to their respective terms. Leiba, however, was
never in a position to appeal in respect of his first
application on October 4, 1967, because the exam-
ining immigration officer did not carry out his
statutory duty under s. 23 of the Act to report
Leiba to a Special Inquiry Officer. But Leiba did
make a fresh application for admission; and it
was the position of the Special Inquiry Officer
and of the Board in dealing with this application
that the earlier proceedings were spent. Leiba's
counsel, when he obtained one, might well have
sought to have those proceedings regularized so
as to give him the benefit of an inquiry; and, had
he been successful, the ensuing inquiry would have

2 [1970] S.C.R. 699, 13 D.L.R. (3d) 699.
8 (1969), 3 D.L.R. (3d) 518.

nouveau le 5 mai 1970, ou est-il recevable A con-
tester les d6cisions de la Commission & cause
d'erreurs de droit ant~rieures relatives A son exa-
men du 4 octobre 1967?

La cause Gana c. Le Ministre de la Main-d'au-
vre et de l'Immigration2 , ne s'applique pas ici
parce que la Commission ne s'est pas fond6e sur
ce qu'elle n'avait pas le pouvoir d'appr6cier de
nouveau le requirant. D'autre part, R. v. Special
Inquiry Officer, Ex p. Washington3 jugement pro-
nonc6 par la Cour d'appel de la Colombie-Britan-
nique, a 6t6 invoqu6 par le pr6sent intim6 A
1'appui de sa pr6tention que celui qui quitte volon-
tairement le Canada perd son droit A une enquite
par un enquateur sp6cial. Son entr6e subs6quente
au Canada ne r6tablit pas ce droit. L'intim6 a sou-
tenu que le fait que le pr6sent appelant 6tait parti
pour se conformer A la lettre de <renvoi> du 19
janvier 1968 ne devrait nullement modifier l'6tat
des choses. Il existe une autre distinction entre les
deux causes: en 1'espice, le requ6rant a 6t6 r6ad-
mis pour une pdriode temporaire alors que dans
le renvoi Washington la rdadmission a 6t6 refusee,
le requ6rant a 6t6 d6tenu et aprbs une enqu8te,
son expulsion a 6t6 ordonnie.

S'il s'agissait d'un cas oii l'appelant n'avait pas
exerc6 son droit d'appel contre l'ordonnance d'ex-
pulsion et avait plut6t pr6sent6 une nouvelle re-
quote de r6sidence permanente, et ce en dehors
des d61ais prescrits par 1'art. 34(3)d) du R~gle-
ment, 1'affaire se trouverait d6finitivement close.
Cette Cour n'a pas le pouvoir d'exempter quel-
qu'un de I'observation de la Loi ou des riglements,
selon le texte mime de ceux-ci. Toutefois, Leiba
n'a jamais 6t6 recevable & interjeter appel quant
A la premibre requ8te qu'il a pr6sent6e le 4 octo-
bre 1967, parce que le fonctionnaire A l'immigra-
tion qui avait examin6 celui-ci n'avait pas rempli
l'obligation, que lui imposait I'art. 23 de la Loi,
de le signaler A un enqu~teur sp6cial. Mais Leiba
a de fait pr6sent6 une nouvelle requte d'admis-
sion; lorsqu'ils ont examin6 cette dernibre, I'en-
quiteur sp6cial et la Commission ont exprim6
l'avis que les proc6dures antbrieures 6taient p6ri-
m6es. Lorsque Leiba a eu recours aux services
d'un avocat, celui-ci aurait bien pu chercher k
faire r6gulariser ces proc6dures de fagon A ce que

2 [1970] R.C.S. 699, 13 D.L.R. (3d) 699.
8 (1969), 3 D.L.R. (3d) 518.
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enabled Leiba to have his trade skills considered
by presentation through a competent interpreter.
Section 4 of the Immigration Inquiries Regula-
tions, introduced on November 20, 1967, gives an
examinee the right to such an interpreter as fully
as would be the result of the application of s. 2(g)
of the Canadian Bill of Rights.

Although Leiba did not take the steps indicated
to compel an inquiry under s. 23 in respect of his
application of October 4, 1967, I do not think
that the breach of statutory duty can be as lightly
set aside as was done here by reliance, in relation
to the application of September 25, 1968, on his
failure to observe the time limit specified in
s. 34(3) (d) of the Regulations. The requirement
of this provision that he apply "before the expira-
tion of the period of temporary stay in Canada
authorized for him by an immigration officer" was
met by him in his original application; and were
it not for what was in effect a deportation order,
made without authority under the "check-out"
letter of January 19, 1968, his application would
have proceeded in regular course. The second
application was conceived by his counsel as in
substance a means of obtaining rectification of
the two errors of law of which Leiba had been
the innocent victim under his original application,
namely, the failure to provide a competent inter-
preter and the failure to make a report to a
Special Inquiry Officer.

I do not agree that the objects served by s. 34
(3) (d) of the Regulations, which would appear
to be to ensure regularity and despatch, are vin-
dicated here by the invocation of that provision
against Leiba under the circumstances that I have
recounted. There is no basis for fixing Leiba with
waiver unless it be in the fact of making a second
application that was clearly out of time. If that
application was a nullity so far as providing Leiba
with any standing thereunder, I consider it equally
a nullity so far as it was invoked to deprive him
of the benefit of s. 23 of the Act in relation to his
original timely application.

son client ait droit A une enqubte; s'il avait r6ussi
& le faire, I'enqubte aurait permis A Leiba de faire
examiner sa comp6tence professionnelle au moyen
d'un expos6 pr6sent6 par un interpr~te comp6tent.
L'article 4 du Rglement sur les enqu&es de l'im-
migration, adopt6 le 20 novembre 1967, confire
& celui qui est examin6 le droit & pareil interprite
tout comme l'art. 2g) de la Diclaration cana-
dienne des droits.

Leiba n'a pas pris les mesures indiqu6es en
vue de rendre obligatoire la tenue d'une enquite
en vertu de l'art. 23 quant 6 la requbte qu'il avait
pr6sent6e le 4 octobre 1967, mais je ne crois
pas qu'il soit possible de mettre de c6t6 le man-
quement i l'obligation l6gale aussi facilement
qu'on l'a fait dans ce cas-ci en se fondant, quant
& la requate du 25 septembre 1968, sur le fait
que Leiba n'avait pas observ6 les d6lais prescrits
A l'art. 34(3)d) du R~glement. Dans sa requite
initiale, il s'est conform6 & la prescription de cette
disposition qu'il devait faire une requate savant
I'expiration de la p6riode pendant laquelle il a

t6 autoris6 & s6journer temporairement au Ca-
nada par un fonctionnaire & l'immigrations. Si ce
n'avait 6t6 de ce qui constituait en r6alit6 une
ordonnance d'expulsion, rendue sans autorisation
au moyen de la lettre de <renvoi> du 19 janvier
1968, sa requ~te aurait 6t6 examinde de la fagon
habituelle. D'aprbs son avocat, la seconde requate
6tait en substance un moyen d'obtenir la correc-
tion des deux erreurs de droit dont Leiba avait
6t6 l'innocente victime dans sa requte initiale,
soit, l'omission de mettre A sa disposition un inter-
prdte comp6tent et de faire un rapport & un en-
quateur sp6cial.

Je ne conviens pas que le but vis6 par l'art.
34(3)d) du R~glement, qui semble 8tre d'assurer
la r6gularit6 et l'expddition des affaires, est atteint
ici en faisant valoir cette disposition contre Leiba
dans les circonstances que je viens d'exposer. Je
ne vois pas pourquoi l'on devrait imputer & Leiba
une renonciation A son droit, & moins de se fonder
sur le fait qu'il a pr6sent6 une seconde requite
clairement apris I'expiration du drlai prescrit. Si
cette requ8te ne pouvait servir les fins de Leiba,
je considbre qu'elle est 6galement nulle pour au-
tant qu'elle a 6t6 invoquie pour priver celui-ci du
bdndfice de I'art. 23 de la Loi quant A la requite
initiale qu'il a pr6sentde dans le d6lai prescrit.

668 [1972] S.C.R.LEIBA V. MIN. OF M. & I. Laskin I.



[197] RC.S.LEIA C MIN DELA M & . L lu~ Lakin669

The Immigration Appeal Board did not consider
the breach of s. 23 of the Act in its reasons of
February 25, 1970, nor non-compliance with
s. 2(g) of the Canadian Bill of Rights, but only
that the application of October 4, 1967, had been
refused, that the alleged under-assessment was
irrelevant to the deportation order that was made,
and that the application out of which the deporta-
tion order arose was out of time. This was to
grasp the form rather than the substance. The
Board is authorized by s. 13 of its constituent Act
to order the reopening of the hearing before the
Special Inquiry Officer, and s. 14 of that Act
empowers it to make the decision that the Special
Inquiry Officer should have made. In this case
the Board should have set aside the deportation
order and the proceedings which led to it so as to
leave Leiba free to have the proceedings on his
first application properly concluded, or it should
have directed the Special Inquiry Officer who
made the deportation order to reopen the hearing
and treat it as flowing from the first application
or should have itself acted on that view, with the
result that the applicant could properly claim to
be reassessed for permanent admission. In taking
none of these courses of action, it left unredressed
two errors of law which prejudiced the appellant.

Notwithstanding the limited nature of the two
questions on which leave to appeal was granted,
it is open to this Court to raise other questions
of law, and hence it could consider the breach of
obligation imposed by s. 23 of the Act. I would,
accordingly, allow the appeal, quash the deporta-
tion order, and refer this matter back to the Board
with a direction that the appellant's application be
referred back to a Special Inquiry Officer in order
that the appellant may be reassessed for perma-
nent admission to Canada.

Appeal allowed.

Solicitor for the appellant: S. J. Smiley, Mon-
treal.

Solicitor for the respondent: C. R. Munro,
Ottawa.

Dans les motifs qu'elle a rendus le 25 f6vrier
1970, la Commission d'appel de l'immigration n'a
pas consid6r6 l'inobservation de l'art. 23 de la
Loi, ni la violation de l'art. 2g) de la Diclaration
canadienne des droits, mais uniquement le fait
que la requete du 4 octobre 1967 avait t6 reje-
t6e, que la sous-appr6ciation imput6e n'avait au-
cun rapport avec l'ordonnance d'expulsion et que
la requ~te qui avait pr6cid6 l'ordonnance a 6t6
faite aprbs l'expiration du d61ai prescrit. La Com-
mission s'est donc attachde A la forme plut6t
qu'au fond. La Commission a le pouvoir, en vertu
de l'art. 13 de sa loi constitutive, d'ordonner la re-
prise de 1'audition devant 1'enqu8teur sp6cial et
'art. 14 de la mime loi autorise celle-ci A rendre

la d6cision que l'enqu&teur special aurait dft ren-
dre. En l'espice, la Commission aurait dft in-
firmer l'ordonnance d'expulsion et les proc6dures
qui l'ont entraim6e de fagon A permettre & Leiba
de voir A ce que sa premibre requ~te soit men6e
A terme de la fagon r6gulibre, ou elle aurait dfi
ordonner A l'enquiteur sp6cial qui avait rendu
l'ordonnance d'expulsion de reprendre 1'audition
et de la consid6rer comme d6coulant de la pre-
mibre requite, ou encore elle aurait dft prendre
elle-m~me des mesures a cet effet, laissant ainsi
au requ6rant la possibilit6 de demander une nou-
velle appr6ciation en vue d'obtenir l'autorisation
de r6sider en permanence au Canada. En ne pre-
nant aucune de ces mesures, elle a omis de corri-
ger deux erreurs de droit pr6judiciables A 1'appe-
lant.

Bien que les deux questions A 1'6gard desquelles
la permission d'interjeter appel a 6t6 accordde
soient de port6e limit6e, cette Cour peut soulever
d'autres questions de droit et pourrait donc exa-
miner le manquement h l'obligation impos6e par
l'art. 23 de la Loi. Par cons6quent, je suis d'avis
d'accueillir I'appel, d'annuler l'ordonnance d'ex-
pulsion et de renvoyer l'affaire A la Commission
avec directive de renvoyer la requ~te de l'appelant
A un. enquiteur sp6cial pour que 1'appelant ait
une nouvelle appreciation en vue de l'admission
au Canada en permanence.

Appel accueilli.

Procureur de l'appelant: S. I. Smiley, Mont-
rdal.

Procureur de l'intimd: C. R. Munro, Ot-
tawa.
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E. Torkin & Co. Holdings Ltd. (Plaintiff)

Appellant;

and

Greystone Apartments Ltd. (Defendant)
Respondent.

1972: February 4; 1972: March 30.

Present: Martland, Ritchie, Hall, Spence and Laskin
JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

SASKATCHEWAN

Bills and notes-Cheques-Agreement for sale of
lands-Previous agreement under separate and unre-
lated transaction for plumbing renovations-Funds
paid by appellant to plumbing company on account
not yet due-Appellant to be reimbursed by
cheques drawn by respondent-Cheques to be cred-
ited on agreement for sale-Cheques dishonoured-
Order nisi obtained for cancellation of agreement for
sale-Whether action brought to recover on cheques
precluded.

The appellant on December 16, 1968, entered into
an agreement for the sale of lands to a motel com-
pany. Prior in time on August 30, 1968, in a sepa-
rate and unrelated transaction, appellant had entered
into an agreement with a plumbing company to do
certain plumbing renovations. In April 1969, one H,
who controlled the respondent and the plumbing and
motel companies, requested that appellant pay to the
plumbing company the sum of $20,000 on account
of the amounts which would be payable under the
contract of August 30, 1968. No moneys were yet
due and payable at that time. In fact it was arranged
that the appellant would pay to the plumbing com-
pany the sum of $40,000 which was done by cheque
dated April 26th and receive in return therefor a
cheque for $20,000 dated April 26, 1969, and an-
other cheque for $20,000 dated June 10, 1969. The
understanding was that both of these cheques would
be credited on the agreement for sale. Both cheques
were drawn by the respondent and were dishonoured
when presented for payment. The appellant subse-
quently obtained an order nisi for cancellation of the
agreement for sale. The order nisi provided for a re-
demption period of three months but no moneys
were paid pursuant to the said order nisi.

E. Torkin & Co. Holdings Ltd. (Demanderesse)
Appelante;

et

Greystone Apartments Ltd. (Dgfenderesse)

Intimde.

1972: le 14 f6vrier; 1972: le 30 mars.

Presents: Les Juges Martland, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA

SASKATCHEWAN

Lettre de change et billet-Ch~ques-Contrat de
vente de biens-fonds--Contrat antirieur distinct et
indipendant pour travaux de rinovation de tuyau-
terie-Argents payjs par l'appelante i la compagnie
de tuyauterie bien qu'aucune somme n'9tait encore
dchue-Appelante devant tre rembourse par ch&-
ques tirds par l'intimge-Chdques devant &tre criditis
sur le contrat de vente--Chques non honords-
Ordonnance provisoire d'annulation du contrat de
vente-Recevabiliti de l'action pour recouvrer le
montant des cheques.

Le 16 d6cembre 1968, l'appelante a conclu avec
une compagnie de motel un contrat de vente de
biens-fonds. Auparavant, le 30 aofit 1968, dans un
march6 distinct et ind6pendant, I'appelante avait
conclu avec une compagnie de tuyauterie un contrat
par lequel cette dernibre s'engageait a effectuer cer-
tains travaux de r6novation dans la tuyauterie d'un
6difice. En avril 1969, H, qui contrble l'intim6e et les
compagnies de tuyauterie et de motel, a demand6
que 1'appelante paye a la compagnie de tuyauterie la
somme de $20,000 h titre d'acompte A valoir sur les
montants exigibles en vertu du contrat du 30 aofit
1968. A ce moment-lA, aucune somme n'6tait encore
dchue. En r6alit6, I'appelante devait payer A la com-
pagnie de tuyauterie la somme de $40,000, et i cet
effet elle a tir6 le chbque du 26 avril et devait rece-
voir en retour un chbque de $20,000 dat6 du 26 avril
1969, et un autre chbque de $20,000 dat6 du 10 juin
1969. Il 6tait entendu que ces deux cheques seraient
cr6dit6s sur le contrat de vente. Les deux chbques
ont 6t6 tir6s par l'intimde et n'ont pas 6t6 honor6s
lorsqu'ils ont 6t6 prbsentbs pour paiement. Subs6-
quemment, I'appelante a obtenu une ordonnance
provisoire d'annulation du contrat de vente. Le d6lai
de rachat prescrit dans l'ordonnance est de trois
mois, mais aucune somme n'a 6t6 vers6e en con-
formit6 de ladite ordonnance provisoire.

[1972] S.C.R.
670

TORKIN V. GREYSTONE APTS.



[1972] R.C.S. TORKIN C. GREYSTONE APTS. Le Juge Hall 671

In an action brought by the appellant to recover
on the cheques of April 26, 1969, and June 10, 1969,
the position of the respondent was that the appellant,
having obtained the order nisi for cancellation of the
agreement, was precluded from any further remedy
against respondent under the personal covenant clause
contained in the agreement. Effect was given to this
contention by the trial judge who was of the opinion
that, in the circumstances, the appellant could not
recover "either on the original covenant, a guaranty
given by a third party, a promise to pay by a third
party or by the giving of cheques as in the instant
case." On appeal, the trial judgment was upheld by
the Court of Appeal.

Held: The appeal should be allowed.
The appellant had two valid bills of exchange

made by the respondent. The cheques were given for
valuable consideration and should have been paid
when presented for payment. Respondent was a
stranger to the agreement for sale under which ap-
pellant obtained the order nisi. The obligation of
appellant to credit the proceeds of these cheques, if
and when received, against the amount owing under
the agreement for sale was a matter between it and
its purchaser. Receipt of moneys by appellant under
these cheques might well affect or suspend the oper-
ation of the order nisi between the parties thereto,
but again that was a matter outside the scope of the
controversy between appellant and respondent.

Davidson v. Sharpe, (1920), 60 S.C.R. 72; Die-
wold v. Diewold, [1941] S.C.R. 35, distinguished;
Edmonton Airport Hotel Co. Ltd. et al. v. Cridit
Foncier Franco-Canadien, [1965] S.C.R. 441, ap-
plied; Traves v. Manchur, Manchur & Manchur
Bros. (1958), 26 W.W.R. 158, referred to.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan', dismissing an appeal
from a judgment of Bence C.J.Q.B. Appeal
allowed.

R. W. Thompson, for the plaintiff, appellant.

E. R. Gritzfeld, Q.C., for the defendant, re-
spondent.

The judgment of the Court was delivered by

HALL J.-This is an appeal from a judgment
of the Court of Appeal for Saskatchewan which

1(1971), 26 D.L.R (3d)354.

Dans une action institu6e par l'appelante pour
recouvrer le montant des chbques du 26 avril 1969
et du 10 juin 1969, l'intimbe a soutenu que l'ap-
pelante, ayant obtenu l'ordonnance provisoire d'an-
nulation du contrat, n'6tait pas recevable & se pr6-
valoir de quelque autre recours contre l'intimbe en
vertu de la clause d'obligation personnelle stipul6e
dans le contrat. Le juge de premibre instance a ac-
cueilli cette pr6tention, 6tant d'avis que, dans les
circonstances, I'appelante ne pouvait pas obtenir un
recouvrement cen vertu de l'obligation initiale, d'une
garantie, d'une promesse de payer ou, comme en
1'espice, de chbques obtenus d'un tiers>. Le jugement
de premiere instance a 6t6 confirm6 en appel.

Arrit: L'appel doit Stre accueilli.
L'appelante a deux lettres de change valides tir6es

par l'intimbe. Les cheques ont 6t6 tirds pour une
contrepartie valable et auraient dx 6tre honor6s
lorsqu'ils ont &6t pr6sent6s pour le paiement. L'in-
tim6e n'est pas partie au contrat de vente en vertu
duquel I'appelante a obtenu l'ordonnance provisoire.
L'obligation de I'appelante d'appliquer le montant
de ces chques, une fois regu, au prix stipul6 dans
le contrat de vente concerne uniquement l'appelante
et son acqu6reur. Le fait que l'appelante a regu de
1'argent grace h ces chbques peut bien influer sur
l'ordonnance provisoire ou en suspendre 1'effet entre
les parties A cette ordonnance, mais ici encore, cela
ne concerne pas le litige entre l'appelante et l'intimbe.

Distinction faite avec les arr8ts: Davidson c.
Sharpe, (1920), 60 R.C.S. 72; Diewold c. Diewold,
[1941] R.C.S. 35. Arrat suivi: Edmonton Airport
Hotel Co. Ltd. et al. c. Cridit Foncier Franco-
Canadien, [1965] R.C.S. 441. Arr8t mentionn6:
Traves c. Manchur, Manchur & Manchur Bros.
(1958), 26 W.W.R. 158.

APPEL d'un jugement de la Cour d'appel de
la Saskatchewan', rejetant un appel d'un jugement
du Juge en Chef Bence. Appel accueilli.

R. W. Thompson, pour la demanderesse, ap-
pelante.

E. R. Gritzfeld, c.r., pour la d6fenderesse, in-
tim6e.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-Le prdsent appel est h 1'en-
contre d'un jugement de la Cour d'appel de la

(1971), 26 D.L.R. (3d) 354.

[1972] R.C.S. TORKIN c. GREYSTONE APTS. Le luge Hall 671



672 TORKIN V. GREYSTONE APTS. Hall I. [1972] S.C.R.

upheld the judgment of Bence C.J.Q.B. dis-
missing the appellant's action. The appellant sued
respondent on two cheques for $20,000 each
dated April 26, 1969, and June 10, 1969, re-
spectively which were dishonoured when pre-
sented for payment. The making of the cheques
and their non-payment was admitted, so barring
some tenable defence the appellant was entitled
to judgment for the amount of the cheques.

The defence put forward by respondent had its
genesis in two agreements as follows: appellant
had on December 16, 1968, entered into an
agreement with a company known as Southgate
Motor Inn Ltd. for the sale to it of lands in the
City of Regina for $175,000 payable $10,000
cash and the balance in semi-annual instalments
of $10,000 on March 1st and September 1st in
each year. The respondent was not a party to
that agreement. The purchaser under that agree-
ment gave to the appellant a cheque for $40,000
dated February 27, 1969, to be applied as a pre-
payment on the agreement. This cheque was
never honoured. Prior in time on August 30,
1968, in a separate and unrelated transaction,
appellant had entered into an agreement with
another company, Comfort Plumbing & Heating
Ltd., to do certain plumbing, renovations in the
Leader-Post Building in Regina. This agreement
called for payment of 50 per cent of the total
charges for this work upon completion of the
mechanical installations with the balance pay-
able within one year of completion of contract.
This was the situation when, on or about April
25, 1969, the series of transactions upon which
respondent sought to avoid, liability began.

Both parties accept the facts as set out by the
learned trial judge in his reasons as follows:

On or about April 25, 1969, one Halfinger who
controls both the defendant company (the respon-
dent here), Comfort Plumbing & Heating Ltd., and
the purchaser under the Agreement for Sale, South-
gate Motor Inn Ltd., requested Torkin the principal
shareholder of the plaintiff company to have the

Saskatchewan confirmant la d6cision du Juge en
chef Bence, de la Cour du banc de la reine, re-
jetant 1'action de l'appelante. L'appelante a pour-
suivi l'intim6e parce que deux chbques de $20,000
chacun, dat6s respectivement du 26 avril 1969 et
du 10 juin .1969, n'ont pas 6t6 honor6s lorsqu'ils
ont 6t6 prisentis pour paiement. Il a 6t6 admis
que ces chbques ont 6t6 tir6s et que le paiement
n'a pas 6t6 effectu6, de sorte qu'd d6faut de quel-
que d6fense valable, I'appelante aurait droit A un
jugement en sa faveur jusqu'd concurrence du
montant des cheques.

La d6fense pr6sent6e par l'intimbe a pour
fondement deux conventions: Le 16 d6cembre
1968, l'appelante a conclu avec une compagnie
connue sous le nom de Southgate Motor Inn Ltd.
un contrat de vente de biens-fonds situ6s dans
Regina au prix de $175,000, payable comme
suit: $10,000 comptant et le solde, en verse-
ments semestriels de $10,000, A effectuer le ler

mars et le ler septembre de chaque ann6e. L'in-
tim6e n'6tait pas partie A ce contrat. En conformit6
de celui-ci, l'acqudreur a remis a l'appelante, A
titre d'avance, un chbque de $40,000, dat6 du 27
f6vrier 1969. Ce chbque n'a pas 6t6 honor6. Au-
paravant, le 30 aofit 1968, dans un march6 distinct
et ind6pendant, 1'appelante avait conclu avec une
autre compagnie, Comfort Plumbing & Heating
Ltd., un contrat par lequel cette dernibre s'enga-
geait h effectuer certains travaux de r6novation
dans la tuyauterie de l'6difice Leader-Post, a
Regina. Ce contrat stipulait que 50 pour cent des
frais globaux de ces travaux devaient 6tre pay6s
lorsque les installations m6caniques seraient pr6-
tes, le solde devant 6tre payd dans un d6lai d'un an
A compter de I'achivement des travaux. Telle
6tait la situation lorsque, le 25 avril 1969 ou vers
cette date, le premier des march6s h l'6gard des-
quels l'intim6e cherche h faire nier sa responsabi-
lit6 a 6t6 conclu.

Les deux parties acceptent les faits que le savant
juge de preminre instance a 6nonc6s comme suit
dans ses motifs:
[TRADUCTIoN] Le 25 avril 1969 ou vers cette date,
un d6nomm6 Halfinger, qui contr8le la compagnie
d6fenderesse (intim6e en cette Cour), Comfort
Plumbing & Heating Ltd., ainsi que l'acqu6reur en
vertu du contrat de vente, Southgate Motor Inn
Ltd., a demand6 A Torkin, principal actionnaire de la

[1972] S.C.R.672 TORKIN V. GREYSTONE APTS. Hall I.
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plaintiff pay to Comfort the sum of $20,000 on
,account of the amounts which would be payable
under the said contract of August 30, 1968. No
monies were yet due and payable at that time.

Halfinger represented to Torkin that he needed
this money very badly in order to meet an obligation
to the bank on behalf of Comfort.

Halfinger and Torkin met on April 26th, when
it was agreed that Torkin would pay the $20,000.
The arrangements that were worked out, however,
were that in fact the plaintiff company would pay
to Comfort the sum of $40,000 which was done by
a cheque dated April 26th and receive in return
therefor a cheque for $20,000 dated April 26, 1969,
and another cheque for $20,000 dated June 10,
1969. According to the uncontradicted evidence, the
understanding was that both of these cheques would
be credited on the Agreement for Sale. It was rep-
resented by Halfinger that the one dated April 26th
would be honoured upon presentment.

The whole of the $40,000 cheque from Torkin
was to be applied on the plumbing account.

Both of these cheques were drawn by the defend-
ant company. The explanation as to why the cheques
were not turned over to Southgate and in turn paid
by Southgate to the plaintiff is that an additional
banking transaction would be obviated.

There is no doubt in my mind and I so find that
the plaintiff company gave the cheque for $40,000
at a time when he was not required to do so in con-
sideration of the two cheques he received to be ap-
plied on the Agreement for Sale. It was understood
that these would replace the cheque of February 27,
1969, for $40,000.

This is an action to recover on the cheques of
April 26, 1969, and June 10, 1969.

There is no doubt in my mind that Halfinger did
represent that the cheque for $20,000 of April 26,
1969, would be paid upon presentment. It was in
fact deposited in the plaintiff's bank account on April
28th which was a Monday. It was returned in due
course to the plaintiff on the ground that there were
no funds to cover the same.

I find that Torkin would not have paid this
$40,000 if he had not been given this assurance.

An action for cancellation of the said Agreement
for Sale was commenced on October 31, 1969, and
an order nisi for cancellation granted on December
12, 1969. The order nisi provided for a redemption
period of three months. The following is a portion of
that order namely:

94661-.-4

compagnie demanderesse, que cette dernibre paie A
Comfort la somme de $20,000 A titre d'acompte A
valoir sur les montants exigibles en vertu dudit
contrat du 30 aofit 1968. A ce moment-lA, aucune
somme n'6tait encore 6chue.

Halfinger a d6clar6 A Torkin qu'il avait un besoin
urgent de cet argent pour payer une dette que Com-
fort avait contract6e avec une banque.

Halfinger et Torkin se sont rencontr6s le 26 avril,
et ont convenu que ce dernier paierait $20,000.
Toutefois, les arrangements 6taient les suivants: en
r6alit6, la compagnie demanderesse devait payer h
Comfort la somme de $40,000, et A cet effet elle a
tir6 le chbque du 26 avril, et devait recevoir en
retour un chique de $20,000 dat6 du 26 avril 1969,
et un autre chbque de $20,000 dat6 du 10 juin 1969.
D'aprs. la preuve, par ailleurs incontroversbe, il 6tait
entendu que ces deux chbques seraient cr6dit6s sur le
contrat de vente. Halfinger a d6clar6 que le chbque
du 26 avril serait honor6 sur pr6sentation.

Le chbque de $40,000, tir6 par Torkin, devait 6tre
appliqu6 au compte de la tuyauterie.

Les chbques ont 6t6 tir6s par la compagnie d6-
fenderesse. On a expliqu6 que s'ils n'avaient pas 6t6
remis h Southgate pour qu'elle paie la demanderesse,
c'6tait pour 6viter une op6ration bancaire addition-
nelle.

Je conclus sans la moindre h6sitation que la com-
pagnie demanderesse a tir6 le cheque de $40,000
alors qu'elle n'6tait pas tenue de le faire en contre-
partie des deux chbques qu'elle a regus, lesquels de-
vaient 6tre appliqu6s au contrat de vente. II 6tait en-
tendu que ceux-ci remplagaient le chbque de $40,000
dat6 du 27 f6vrier 1969.

Par son action, la demanderesse cherche a re-
couvrer le montant des chbques du 26 avril 1969 et
du 10 juin 1969.

Je ne doute aucunement que Halfinger a d6clar6
que le chbque de $20,000, dat6 du 26 avril 1969,
serait honor6 sur pr6sentation. De fait, il a 6t6 d6-
pos6 au compte de banque de la demanderesse le 28
avril, un lundi. II lui a 6ventuellement 6t6 renvoy6
parce qu'il 6tait sans provision.

Je conclus que Torkin n'aurait pas pay6 ce mon-
tant de $40,000 en l'absence de pareille garantie.

Une action en annulation dudit contrat a 6t6 in-
tent6e le 31 octobre 1969; une ordonnance provisoire
d'annulation a 6t6 accord6e le 12 d6cembre 1969. Le
d6lai de rachat prescrit dans 'ordonnance est de
trois mois. Mentionnons le passage suivant de cette
ordonnance.
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"AND IT IS FURTHER ORDERED that the
Defendant do pay into Court to the credit of this
cause on or before the 12th day of March, A.D.
1970 the sum of $172,657.81 together with interest
on $165,000.00 at the rate of 7% per annum from
the first day of September, A.D. 1969, together with
the costs of this action to be taxed.

AND IT IS FURTHER ORDERED AND DE-
CREED that in default of payment into Court as
aforesaid the agreement for sale sued on herein be
cancelled and determined and that all monies paid
thereunder by the defendant to the plaintiff be
forfeited to and retained by the plaintiff; the said
defendant and all persons claiming through or under
it in possession to give up possession of the said
premises to the plaintiff within twenty (20) days
from the service upon them of a copy of the final
order; provided, however, that upon payment of
$17,657.81, the sum in arrears as aforesaid, together
with interest on $165,000.00 at the rate of 7% per
annum from the first day of September, A.D. 1969,
and costs, the defendant (purchaser) shall thereupon
be relieved from immediate payment of so much of
the purchase money as may not have become pay-
able by lapse of time."

No monies have been paid pursuant to the said
order nisi.

On these facts, the position of the respondent
was that appellant, having obtained the order nisi
for cancellation of the agreement, was precluded
from any further action or remedy against re-
spondent under the personal covenant clause con-
tained in the agreement. Counsel for respondent
relied on Davidson v. Sharpe2 , Diewold v. Die-
wold3 , and other authorities to the same effect.

The learned trial judge gave effect to this con-
tention, saying:

It may well be that an action could have been
properly maintained on the cheques after dishonour
and before the obtaining of the order nisi. In such
event, whatever monies were recovered, would be
applied on the agreement and if an order nisi was
obtained, it would be taken into consideration in the
making of the necessary calculation. This would
appear to be a logical proposition but it is not neces-
sary for me to determine the point.

-IL EST EN OUTRE ORDONNt h la d6fende-
resse de payer en cette Cour, dans la pr6sente cause,
le 12 mars 1970 au plus tard, la somme de
$172,657.81, ainsi que l'int6r8t sur la somme de
$165,000.00, au taux de 7% l'an a compter du 1"
septembre 1969, et les d6pens de l'action A 8tre
tax6s.

IL EST EN OUTRE ORDONNf ET DtCRtTt
qu'd d6faut de paiement en cette Cour, tel que sus-
dit, le contrat de vente faisant l'objet de la pr6sente
action sera annul6 et prendra fin et que toutes les
sommes vers6es en vertu de celui-ci par la d6fende-
resse A la demanderesse reviendront A cette dernibre
qui les gardera; ladite d6fenderesse et tous ses ayants
droit en possession des bien-fonds devront les remet-
tre a la demanderesse dans un dblai de vingt (20)
jours h compter de la signification d'une copie de
l'ordonnance finale; sous r6serve toutefois que sur
paiement de la somme de $17,657.81, I'arri6r6 ci-
dessus mentionn6, ainsi que de l'int6r8t sur la somme
de $165,000.00, au taux de 7% l'an, h compter du
1" septembre 1969, et des d6pens, la d6fenderesse
(acqu6reur) se trouvera lib6r6e de l'obligation de
payer imm6diatement la partie du prix d'achat non
encore 6chue.,

Aucune somme n'a 6t6 vers6e en conformit6 de la-
dite ordonnance provisoire.

Eu 6gard A ces faits, I'intim6e a soutenu que
1'appelante, ayant obtenu l'ordonnance provisoire
d'annulation du contrat, n'6tait pas recevable h
intenter une autre action ou & se pr6valoir de
quelque autre recours contre l'intimbe en vertu
de la clause d'obligation personnelle stipul6e dans
le contrat. L'avocat de l'intimde s'est fond6 sur
les causes Davidson c. Sharpe2, et Diewold c.
Diewold3 , ainsi que sur d'autres pr6cidents au
m~me effet.

Le savant juge de premibre instance a ac-
cueilli cette pr6tention dans les termes suivants:

[TRADUCTION] Il est bien possible qu'une action au-
rait pu 8tre r6gulibrement accueillie A 1'6gard des
chbques non honor6s, avant d'obtenir l'ordonnance
provisoire. En pareil cas, les sommes recouvrbes se-
raient appliqu6es au contrat et si une ordonnance
provisoire 6tait obtenue, il en serait tenu compte
en faisant les calculs requis. Cette proposition semble
logique mais il n'est pas necessaire que je tranche
cette question.

2 (1920), 60 S.C.R. 72.
* [1941] S.C.R. 35.
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The proceeds of the two cheques in question, al-
though given by a third party, were to be applied
on the purchase price of the agreement. There was
consideration therefor.

The situation does not appear to be any different
than that which exists when a promise is given by a
third party for a consideration to pay something on
account of the purchase price.

If, however, the purchase price has been extin-
guished by an order nisi, subject only to the right
of the defendant to redeem, I fail to see how the
plaintiff can recover either on the original covenant,
a guaranty given by a third party, a promise to pay
by a third party or by the giving of cheques as in
the instant case.

I do not disagree with the conclusions in the last
quoted paragraph, except in respect of the con-
cluding words: ". . . a guaranty given by a third

party, a promise to pay by a third party or by
the giving of cheques as in the instant case."
With respect, he extended the principle of the
decisions in Davidson and Diewold too far by
including a guarantor or a party in the position
of the appellant here in his summation of the
effect of those cases.

The appellant's position as stated by the
learned trial judge was:

The plaintiff points out that the present action is
not against the defendant in the foreclosure action
nor is the action based on the covenant. The action is
against Greystone Apartments Ltd. and the action is
not based in Contract but rather under the Bills of
Exchange Act, i.e. a statutory action.

At the time the cheques were given to the plain-
tiff by Greystone, it is submitted that a proper cause
of action lay on them. It is submitted that by taking
the Order out against Southgate Motor Inn Ltd., the
order in no way precluded the action against Grey-
stone Apartments Ltd. This applies the narrow in-
terpretation of the Saskatchewan Court of Appeal
to Davidson vs. Sharp, supra, as set forth in Milos vs.
Schmidt, [1923] 1 W.W.R. 1444.

This Court had occasion to deal with a re-
lated situation in the case of Edmonton Airport
Hotel Co. Ltd. et al. v. Cridit Foncier Franco-
Canadien 4 , in which a guarantor sought to escape

4[1965] S.C.R. 441.

94661-41

Le montant des deux chbques en question, bien
que ces chbques fussent tir6s par un tiers, devait Stre
appliqu6 au prix d'achat. Il y avait contrepartie.

Il semble que la situation soit la mime que celle
qui existe lorsqu'un tiers promet, pour une contre-
partie, d'effectuer un paiement A valoir sur le prix
d'achat.

Si toutefois le prix d'achat a 6t6 annul6 par une
ordonnance provisoire, sous reserve seulement du
droit de la d6fenderesse au rachat, je ne puis voir
comment il est possible A la demanderesse d'obtenir
un recouvrement en vertu de l'obligation initiale,
d'une garantie, d'une promesse de payer ou, comme
en l'espice, de cheques obtenus d'un tiers.

Je souscris aux conclusions du dernier para-
graphe pricit6, sauf en ce qui concerne la fin du
texte: <.. . d'une garantie, d'une promesse de
payer ou, comme en l'espice, de chbques obtenus
d'un tiers)>. Je dois dire respectueusement que le
juge a donn6 une port6e trop 6tendue au prin-
cipe 6tabli dans les arrats Davidson et Diewold
en y incluant un garant ou un tiers dans la situ-
ation de l'appelante en I'espice.

Le savant juge de premibre instance a d6crit
comme suit les pr6tentions de l'appelante:

[TRADUCTION] La demanderesse signale que la pr6-
sente action n'est pas contre la d6fenderesse A l'action
relative a la saisie et n'est pas fond6e sur l'obligation
personnelle. L'action a 6t6 intent6e contre Grey-
stone Apartments Ltd; elle n'est pas fond6e sur le
contrat mais sur la Loi des lettres de change; c'est
donc une action fond6e sur un texte l6gislatif.

On soutient qu'au moment oi les chbques ont
&6t tir6s par Greystone en faveur de la demanderesse,
ils cr6aient une juste cause d'action. On soutient que
l'ordonnance contre Southgate Motor Inn Ltd. n'em-
piche aucunement l'action contre Greystone Apart-
ments, Ltd. Il est ainsi donn6 suite h l'interpr6tation
restrictive donn6e par la Cour d'appel de la Saskat-
chewan dans les arr8ts Davidson v. Sharp, pricit6, et
Milos v. Schmidt, [1923] 1 W.W.R. 1444.

Cette Cour a eu l'occasion de se prononcer
sur un cas analogue dans Edmonton Airport Hotel
Co. Ltd. et al. c. Cridit Foncier Franco-Canadien4.
Dans cette cause-lA, le garant cherchait h 6chapper

'[1965] R.C.S. 441.
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liability on the grounds that under The Judica-
ture Act of Alberta, R.S.A. 1955, c. 164, the
right of a mortgagee was restricted to the land
mortgage and that no right of action on the
covenant was allowed. In his reasons, Judson J.,
giving the judgment of the Court, said:

Sections 34(17) (a) and 34(18) of The Judicature
Act read as follows:

34. (17) In an action brought upon a mort-
gage of land whether legal or equitable, or upon
an agreement for the sale of land, the right of the
mortgagee or vendor thereunder is restricted to
the land to which the mortgage or agreement re-
lates and to foreclosure of the mortgage or can-
cellation of the agreement for sale, as the case
may be, and no action lies

(a) on a covenant for payment contained in
any such mortgage or agreement for sale.

34. (18) . . . and upon the making of any
such vesting order or cancellation order, every
right of the mortgagee or vendor for the recovery
of any money whatsoever under and by virtue of
the mortgage or agreement for sale in either case
ceases and determines.
The first question that arises under this legislation

is the company's defence that where a mortgage of
land is involved, a collateral chattel mortgage for the
same indebtedness or part of it is necessarily void
because in an action upon a mortgage of land, the
right of the mortgagee thereunder (i.e., the mortgage
of land) is restricted to the land, and that to enforce
the security of the chattel mortgage would be an-
other way of enforcing personal liability on the
covenant to pay. In my opinion, which coincides
with that of the trial judge and the majority in the
Appellate Division, this submission was rejected by
this Court in Krook et al. v. Yewchuk et al., [1962]
S.C.R. 535.

As to the guarantee, Superstein submitted that he
was under no liability as guarantor since there was
no debt owing by the principal debtor. He said that
the effect of s. 34(17) (a) was to render it impos-
sible that there should be any debt owing by the
hotel company. The simple answer is that the hotel
borrowed money from Cr6dit Foncier on the
security of land and chattels. This borrowing was

& la responsabilit6 pour le motif qu'en vertu du
Judicature Act de I'Alberta, R.S.A. 1955, c. 164,
le droit du cr6ancier hypothicaire porte unique-
ment sur le bien-fonds et qu'il n'existe aucun
droit d'action fond6 sur l'obligation personnelle.
Dans les motifs qu'il a rendus au nom de la Cour,
le Juge Judson a dit ce qui suit:

[TRADUCTION] Les articles 34(17)a) et 34(18) du
Judicature Act se lisent comme suit:

34. (17) Dans une action qui d6coule d'une
hypothbque immobilibre, fond6e en common law
ou en equity, ou d'un contrat de vente d'un bien-
fonds, le droit du cr6ancier hypoth6caire ou du
vendeur est limit6 au bien-fonds concern6 dans
I'acte d'hypothbque ou dans le contrat et h la
saisie relative & I'hypothbque ou A l'annulation du
contrat de vente, selon le cas, et aucune action ne
peut d6couler

a) d'une obligation de payer stipul6e dans
1'acte d'hypothbque ou dans le contrat de vente.
34. (18) . . . lorsqu'est rendue l'ordonnance

d'attribution ou d'annulation, tout droit du cr6an-
cier hypoth6caire ou du vendeur au recouvrement
de quelque somme que ce soit, en vertu de I'acte
d'hypothbque ou du contrat de vente, se trouve
6teint dans chaque cas.
La premibre question sur laquelle il faut se pro-

noncer A l'6gard de cette loi, c'est la d6fense pr6-
sent6e par la compagnie, soit que lorsqu'une hypo-
thique immobilibre est en jeu, une hypothbque mobi-
libre collat6rale relative h la m8me dette ou h une
partie d'icelle est n6cessairement nulle parce que dans
une action hypoth6caire immobilibre, le droit du
cr6ancier hypothdcaire (soit l'hypothbque immo-
bilibre) porte uniquement sur le bien-fonds et qu'en
r6alisant la garantie donn6e par l'hypothbque mobi-
lire, il se trouverait en fait h r6aliser une dette per-
sonnelle d6coulant de l'obligation de payer. J'estime,
et mon avis est le m8me que celui du juge de pre-
mibre instance et de la majorit6 de la Cour d'appel
que cette pr6tention a 6t6 repouss6e par cette Cour
dans Krook et al. c. Yewchuk et al., [1962] R.C.S.
535.

En ce qui concerne la garantie, Superstein a sou-
tenu qu'il n'6tait pas responsable en qualit6 de garant
parce que le d6biteur principal ne devait rien. II a dit
que l'art. 34(17)a) a pour effet d'emp~cher la cr6a-
tion d'une dette de la compagnie d'h8tellerie. La
solution est simple: l'h6tel a emprunt6 de l'argent au
Cr6dit Foncier en retour d'une garantie mobilibre
et immobilibre. Cet emprunt n'btait ni ill6gal ni ultra

TORKIN V. GREYSTONE APTS. Hall J. [1972] S.C.R.
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neither illegal nor ultra vires and gave rise to a debt.
Swan v. Bank of Scotland, (1836) 10 Bli. N.S. 627,
does not apply. It was a case of illegality. But here,
s. 34(17) is a procedural limitation. There was a
borrowing and there was an unenforceable debt
which will not disappear by the terms of s. 34(18)
until a vesting order is made.

The answer here is that the appellant has two
valid bills of exchange made by respondent. The
cheques were given for valuable consideration
and should have been paid when presented for
payment: Traves v. Manchur, Manchur and Man-
chur Bros.5, at pp. 161-164. Respondent is a
stranger to the agreement for sale under which
appellant obtained the order nisi. The obligation
of appellant to credit the proceeds of these
cheques, if and when received, against the amount
owing under the agreement for sale is a matter
between it and its purchaser, Southgate Motor
Inn Ltd. Receipt of moneys by appellant under
these cheques may well affect or suspend the
operation of the order nisi between the parties
thereto, but again that is a matter outside the
scope of the controversy between appellant and
respondent.

I would, accordingly, allow the appeal with
costs throughout. The appellant is entitled to
judgment in the sum of $40,000 as prayed for in
the statement of claim.

Appeal allowed with costs.

Solicitors for the plaintiff, appellant: Bayda,
Halvorson, Scheibel & Thompson, Regina.

Solicitors for the defendant, respondent: Em-
bury, Molisky, Gritzfeld & Embury, Regina.

vires; il en d6coulait une dette. La cause Swan v.
Bank of Scotland, (1836) 10 Bli. N.S. 627, ne s'ap-
plique pas. Elle portait sur la question de l'ill6galit6.
Mais en 1'esp~ce, I'art. 34(17) impose des conditions
de forme. Il y a eu emprunt et dette non ex6cutoire
qui ne s'6teindra, aux termes de 'art. 34(18), que
lorsqu'une ordonnance d'attribution sera rendue.

La r6ponse ici est que l'appelante a deux let-
tres de change valides tirdes par l'intimbe. Les
chrques ont 6t6 tir6s pour une contrepartie va-
lable et auraient dd Utre honor6s lorsqu'ils ont
6t6 pr6sentis pour le paiement: Traves v. Man-
chur, Manchur and Manchur Bros.5, pp. 161-
164. L'intim6e n'est pas partie au contrat de
vente en vertu duquel l'appelante a obtenu l'or-
donnance provisoire. L'obligation de l'appelante
d'appliquer le montant de ces chbques, une fois
requ, au prix stipul6 dans le contrat de vente
concerne uniquement 1'appelante et I'acqu6reur,
Southgate Motor Inn Ltd. Le fait que l'appelante
a regu de l'argent grAce A ces chrques peut bien
influer sur l'ordonnance provisoire ou en sus-
pendre 1'effet entre les parties A cette ordonnance,
mais ici encore, cela ne concerne pas le litige
entre 1'appelante et 1'intimbe.

Par cons6quent, je suis d'avis d'accueillir l'ap-
pel avec d6pens en toutes les Cours. L'appelante
a droit A un jugement au montant de $40,000,
selon les conclusions de la d6claration.

Appel accueilli avec ddpens.

Procureurs de la demanderesse, appelante:
Bayda, Halvorson, Schiebel & Thompson, Regina.

Procureurs de la difenderesse, intimde: Em-
bury, Molisky, Gritzfeld & Embury, Regina.

( (1958), 26 W.W.R. 158.
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Lucie Neider (Plaintiff) Appellant;

and

Carda of Peace River District Limited
(Carda de Rivibre-la-Paix Limit6e)
(Defendant) Respondent.

1972: January 26; 1972: March 30.

Present: Martland, Ritchie, Hall, Spence and
Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF

ALBERTA, APPELLATE DIVISION

Sunday observance-Sale of land-Agreement
under which transfer forms signed in blank entered
into on a Sunday-Documents falsely dated and
completed by purchaser-Action to set aside-Lord's
Day Act, R.S.C. 1952, c. 171, s. 4-The Land Titles
Act, R.S.A. 1955, c. 170, s. 67.

The appellant, in order to effect the purchase from
a third party of certain farmlands and village lots
as well as some farm equipment, borrowed $19,400
from the respondent company, giving a mortgage on
the lands for $14,065. She secured the balance of
the loan by giving the respondent a chattel mortgage
for $5,335 on the equipment. The payments fell
into arrears and legal action having been threatened,
the appellant, on a Sunday, met with officials of the
respondent and a deal was made whereby appellant
sold her farmlands but not the lots to respondent
which agreed to discharge its mortgage against the
lots and to discharge the chattel mortgage against
the equipment. At this meeting the appellant affixed
her signature to three printed transfer forms in blank.
Subsequently, the said transfer forms were falsely
dated and completed by officers of the respondent
and thereafter these documents were registered by
the respondent at the Land Titles Office.

The appellant sued for a declaration setting aside
the transaction and for recovery of her lands and
other relief. The trial judge found for the appellant
but was reversed on appeal. He held that the trans-
fers executed by the appellant were a sale and pur-
chase of real property within the meaning of s. 67
of The Land Titles Act, R.S.A. 1955, c. 170, and
having been made on the Lord's Day, were utterly
null and void. The Appellate Division held that the
transaction giving rise to the signing of the trans-
fers in blank, having taken place on a Sunday, the
whole transaction was unlawful as being contrary

Lucie Neider (Demanderesse) Appelante;

et

Carda of Peace River District Limited
(Carda de Rivibre-Ia-Paix Limitie)
(Difenderesse) Intimde.

1972: le 26 janvier; 1972: le 30 mars.

Pr6sents: Les Juges Martland, Ritchie, Hall, Spence
et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR

SUPRPME DE L'ALBERTA

Observance du dimanche-Vente de biens-fonds-
Convention intervenue le dimanche-Signature des
imprimis de cession en blanc-Acheteur insbre de
fausses dates et inscriptions-Demande en annulation
-Loi sur le dimanche, S.R.C. 1952, c. 171, art. 4-
The Land Titles Act, R.S.A. 1955, c. 170, art. 67.

Pour acqudrir d'un tiers certaines terres de culture
et des lots dans un village de mime que de la machi-
nerie agricole, I'appelante a emprunt6 $19,400 de
la compagnie intimbe, A qui elle a consenti une hypo-
thique de $14,065 sur les terres. Elle a garanti le
solde en accordant h l'intimbe un nantissement de
$5,335 sur la machinerie. ttant en retard dans ses
paiements et 6tant menac6e de poursuites judiciaires,
I'appelante a eu une entrevue avec les administrateurs
de l'intimbe un dimanche et c'est 1M que fut conclue
une convention comportant la vente par l'appelante,
A l'intimde, de ses terres de culture mais non la
vente des lots. L'intimde consentait A donner main-
lev6e de l'hypothbque grevant les lots et h donner
mainlev6e du nantissement de la machinerie. Ce
jour-la, elle a appos6 sa signature h trois imprimds
de cession en blanc. Subs6quemment, on a ins6r6 de
fausses dates dans les formules de cession qui ont
6t6 remplies par les officiers de l'intimde et enregis-
trdes par eux au bureau des titres de biens-fonds.

L'appelante a demand6 une d6claration annulant
la convention, de mime que le recouvrement de ses
immeubles et autres mesures. Le juge de premibre
instance a donn6 raison h l'appelante mais son juge-
ment a 6t6 infirm6 en appel. Le juge a statub que les
cessions signees par l'appelante sont un achat et
vente d'immeuble au sens de l'art. 67 de The Land
Titles Act, R.S.A. 1955, c. 170, et ont 6t6 passdes
le dimanche et sont absolument nulles et non ave-
nues. La Chambre d'appel a conclu que, vu que la
convention qui avait amend la signature en blanc des
cessions avait eu lieu le dimanche, toute la conven-
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to the provisions of s. 4 of the Lord's Day Act,
R.S.C. 1952, c. 171, and the parties being in pari
delicto the appellant could not succeed.

Held: The appeal should be allowed.

The agreement under which the transfer forms
were signed by the appellant, having been entered
into on a Sunday, was illegal and unenforceable
being contrary to s. 4 of the Lord's Day Act, supra.
The transaction came squarely within s. 4 because
respondent was in the real estate and loan business,
and in what it did, it was carrying out its ordinary
business in realizing on an overdue security. Respon-
dent could not rely on its own illegal agreement
even though appellant was a party thereto to hold
the titles it acquired by registering what were in
reality false documents.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division", allowing
an appeal from a judgment of O'Byrne J. Appeal
allowed.

A. G. MacDonald, Q.C., for the plaintiff, ap-
pellant.

D. C. McDonald, for the defendant, respon-
dent.

The judgment of the Court was delivered by

HALL J.-This is an appeal from a judgment
of the Appellate Division of the Supreme Court
of Alberta1 , in which that Court reversed a de-
cision of O'Byrne J. and dismissed the appellant's
action. The action arose out of a transaction be-
tween the parties under which appellant trans-
ferred to respondent certain lands in a purported
settlement of an outstanding and overdue in-
debtedness. The appellant sued for a declaration
setting aside the transaction and for recovery of
her lands and other relief.

The appellant, a widow, had purchased three
lots in the Village of Jean C6t6 in the Province
of Alberta and three one-quarter sections of
farmland nearby as well as some farm machinery
and a used Mercury truck from one Leopold

'[1971] 2 W.W.R. 379, 17 D.L.R. (3d) 464.

tion 6tait ill6gale parce que contraire l'art. 4 de la
Loi sur le dimanche, S.R.C. 1952, c. 171, et que,
les parties 6tant in pari delicto, l'appelante ne pouvait
avoir gain de cause.

Arrdt: L'appel doit atre accueilli.

Comme la convention en vertu de laquelle l'appe-
lante a sign6 les imprimbs de cession est intervenue
le dimanche, elle est nulle et non ex6cutoire parce
que contraire A l'art. 4 de la Loi sur le dimanche,
pr6cit6e. La convention tombe carr6ment sous l'ap-
plication de l'art. 4 parce que l'intim6e 6tait engag6e
dans le commerce d'immeubles et de pr8ts et que,
par ses op6rations, elle exergait son commerce ordi-
naire en r6alisant une cr6ance garantie et en souf-
france. L'intimbe ne peut invoquer la convention
ill6gale qu'elle a elle-m~me faite, mime si l'appelante
en est l'une des parties, pour retenir la propri6t6
acquise par 1'enregistrement de ce qui se trouvait
8tre en fait de faux documents.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de 1'Albertal, infirmant un
jugement du Juge O'Byrne. Appel accueilli.

A. G. MacDonald, c.r., pour la demanderesse,
appelante.

D. C. McDonald, pour la d6fenderesse, intimde.

Le jugement de la Cour a 6t6 rendu par

LE JUGE HALL-Le pourvoi est A 1'encontre
d'un arr8t de la Chambre d'appel de la Cour
supreme de 1'Albertal, par lequel la Chambre
d'appel a infirm6 la d6cision du Juge O'Byrne et
rejet6 i'action de I'appelante. L'action est n6e
d'une convention intervenue entre les parties en
vertu de laquelle l'appelante a cd6 a l'intim6e
certains biens-fonds & titre de riglement d'une
dette 6chue et en souffrance. L'appelante a de-
mand6 une d6claration annulant la convention, de
m~me que le recouvrement de ses immeubles et
autres mesures.

L'appelante, qui est veuve, avait achet6 d'un d6-
nomm6 L6opold Savard trois lots sis dans le vil-
lage de Jean C8td, dans la province de l'Alberta,
et trois quart-de-sections de terre de culture situbs
A proximit6, de mime que de la machinerie agri-

'[1971] 2 W.W.R. 379, 17 D.L.R. (3d) 464.
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Savard. It was a cash deal between appellant and
Savard and to effect the purchase she borrowed
$19,400 from respondent, giving a mortgage on
the farmlands and the lots for $14,065. She
secured the balance of the loan by giving the
respondent a chattel mortgage for $5,335 on the
farm machinery she had acquired from Savard.

Farming conditions proved unprofitable and
by November 1966 she was in arrears to the ex-
tent of $8,390.84. The respondent, by letter
dated December 8, 1966, demanded payment of
these arrears and threatened legal action. On
receiving this demand, appellant, on Sunday,
December 18, 1966, met with officials of re-
spondent and the deal, the subject of this litiga-
tion, was then made.

The deal, as found by O'Byrne J., was that
appellant sold her farmlands but not the lots to
respondent which agreed to discharge its mort-
gage against the lots and to discharge the chattel
mortgage covering the machinery. On the day in
question, December 18, 1966, she affixed her
signature to three printed transfer forms in blank.
Her signature appears twice on each form, once
as transferor and once in purported compliance
with the dower affidavit required by The Land
Titles Act of the Province of Alberta. The forms
were undated.

On January 23, 1967, these three transfer
forms were registered in the Land Titles Office
for Northern Alberta by respondent and title
issued to respondent for said farmlands. Re-
spondent discharged the mortgage in so far as it
covered the lots. It also discharged the chattel
mortgage. The transfer forms, when so tendered
for registration, each covered a one-quarter sec-
tion. The dower affidavits purporting to have
been sworn by appellant before one R. Des-
lauriers, a Notary Public who was also president
of the respondent company, appeared to have
been completed to comply with the provisions of
The Land Titles Act of Alberta and as well affi-
davits of execution dated December 16, 1966, by
one Paul Soulodre which purported to prove that

cole et un camion usag6 de marque Mercury.
Entre 1'appelante et Savard, le march6 6tait
comptant et, pour acquirir, l'appelante a emprunt6
$19,400 de l'intimbe, A qui elle a consenti une
hypothrque de $14,065 sur les lots et les terres
de culture. Elle a garanti le solde en accordant A
l'intimbe un nantissement de $5,335 sur la machi-
nerie agricole acquise de Savard.

La situation de l'exploitation agricole s'est
av6r6e non rentable et, en novembre 1966, l'ap-
pelante devait $8,390.84 d'arrir6. Par sa lettre
du 8 d6cembre 1966, l'intim6e a r6clam6 le paie-
ment de l'arridr6 et menac6 d'intenter des pour-
suites judiciaires. Sur r6ception de cette mise en
demeure, I'appelante a eu une entrevue avec les
administrateurs de l'intim6e le dimanche, 18 d6-
cembre 1966, et c'est 1A que fut conclue la con-
vention qui fait l'objet du pr6sent litige.

Cette convention, d'apris les conclusions du
Juge O'Byrne, comportait la vente par I'appelante,
A l'intim6e, de ses terres de culture mais non la
vente des lots, et l'intim6e consentait A donner
mainlev6e de 1'hypothrque grevant les lots et A
donner mainlev6e du nantissement de la machi-
nerie. Ce jour-lA, soit le 18 d6cembre 1966, elle
a appos6 sa signature A trois imprim6s de cession
en blanc. Sa signature apparait deux fois sur
chaque imprim6, A un endroit comme c6dante
et h l'autre pour remplir, est-il indiqu6, les exi-
gences du Land Titles Act de la province de l'Al-
berta quantA la d6claration sous serment relative
au douaire. Ces imprim6s n'6taient pas dat6s.

Le 23 janvier 1967, l'intimbe a enregistr6 ces
trois imprim6s de cession au bureau des titres de
biens-fonds du nord de l'Alberta et obtenu le titre
aff6rent auxdites terres de culture. L'intimbe a
accord6 mainlev6e de l'hypothrque pour autant
qu'elle grevait les lots. Elle a 6galement accord6
mainlev~e du nantissement. Chacun des imprimes
de cession pr6sent6s A l'enregistrement portait
sur un quart-de-section. Les d6clarations sous
serment relatives au douaire souscrites par l'ap-
pelante devant un d6nomm6 R. Deslauriers, no-
taire public, qui est 6galement le pr6sident de la
compagnie intimde, paraissent avoir 6t6 remplies
conform6ment aux dispositions du Land Titles Act
de I'Alberta de m~me que les attestations de
signature dat6es du 16 d6cembre 1966 et faites
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the transfers had been executed in his presence
by appellant. One transfer covering the south-
west 35 was dated December 19, 1966, but the
affidavit of execution was sworn on December
16th, three days before the date of the transfer.
The other two transfers covering the northwest
19 and the northeast 19 were dated December
16, 1966, and each of the three transfers pur-
ported to be for a cash consideration of $6,000
and on each transfer there was an affidavit by
respondent's manager, Louis J. Laberge, to that
effect. Two of these affidavits purported to have
been sworn by Laberge on December 16, 1966,
and the third (S.W. 35) on December 19, 1966.

It is conceded that all three transfer forms
were signed in blank by appellant on Sunday,
December 18. Had the date December 18 been
inserted and had the affidavits of execution re-
flected that fact, the transfers would have been
unregistrable because s. 67 of The Land Titles
Act of Alberta, R.S.A. 1955, c. 170, provides
that:

All sales and purchases and all contracts and
agreements for sale or purchase of any real property
made by any person or persons on the Lord's Day
are utterly null and void.

It is manifest that the transfer forms were
falsely dated and completed to mislead the Regis-
trar of Land Titles in order to obtain registration
of the documents. Respondent's president Des-
lauriers tried to explain why the dates December
16 and December 19 were inserted, but his ex-
planation was not a credible one and it is clear
that O'Byrne J. rejected the explanation when he
stopped counsel for appellant in his cross-exami-
nation of Deslauriers with the statement:

I really don't know why you want him to explain
why the dates are as they are, seems to me that the
inferences are abundantly clear.

Registration of the three transfers was obtained
by the fraud thus practised on the Registrar of

sous serment par un d6nomm6 Paul Soulodre, qui
sont cens6es certifier que l'appelante a sign6 les
cessions en sa presence. La cession portant sur la
partie sud-ouest de la section 35 est dat6e du 19
d6cembre 1966, mais l'attestation de signature a
6t6 faite sous serment le 16 d6cembre, soit trois
jours avant la date de la cession. Les deux autres
cessions portant sur la partie nord-ouest de la sec-
tion 19 et la partie nord-est de la section 19 sont
dat6es du 16 d6cembre 1966, et chacune des
trois cessions est cens6e faite en contrepartie de la
somme de $6,000 payee comptant; chacune d'elles
est accompagnde d'une d6claration sous serment A
cet effet de la part du g6rant de la compagnie
intim6e, Louis J. Laberge. Deux de ces d6clara-
tions sous serment sont cens6es avoir 6t6 sign6es
par Laberge le 16 d6cembre 1966 et la troisisme
(S.-o. 35) le 19 d6cembre 1966.

Les parties admettent que 1'appelante a sign6
les trois imprim6s de cession en blanc le dimanche,
18 d6cembre. Si I'on avait inscrit la date du 18
d&cembre et si les attestations de signature avaient
refl6t6 ce fait, les cessions n'auraient pas 6t6 enre-
gistrables parce que l'art. 67 du Land Titles Act
de l'Alberta, S.R.A. 1955, c. 170, 6dicte ceci:

[TRADUCTION] Toutes ventes et achats et tous actes et
conventions en vue de la vente ou de l'achat de quel-
que immeuble faits par une personne ou des per-
sonnes le dimanche sont absolument nuls et non
avenus.

Il est clair que l'on a ins6r6 de fausses dates
et de fausses inscriptions dans les formules de
cession dans le but de tromper le registrateur
des titres de biens-fonds pour obtenir 1'enregis-
trement des documents. Le president de 1'intimbe
a essay6 d'expliquer pourquoi on avait inscrit
les dates du 16 et du 19 d6cembre, mais son
explication n'6tait pas croyable et il est mani-
feste que le Juge O'Byrne n'a pas accept6 cette
explication quand il a mis fin au contre-interro-
gatoire de Deslauriers par 1'avocat de l'appelante
en disant:

[mAnuCTION] Je ne comprends vraiment pas pour-
quoi vous voulez lui faire expliquer pourquoi les
dates sont ce qu'elles sont, il me parait que les
conclusions h tirer sont amplement claires.
L'enregistrement de ces trois cessions a 6t6 obte-
nu par la fraude ainsi commise A 1'6gard du
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Land Titles. Until the transfer forms were "doc-
tored" with the false dates and affidavits, these
forms were useless as transfers in the hands of
the respondent.

O'Byrne J. held on these facts that the pur-
ported purchase and sale was null and void, say-
ing: "Registration of the transfers, as between
the parties to this action, does not have the effect
of perfecting the transaction", and he directed
that the titles to all the lands in question be re-
stored to reflect their plight and condition im-
mediately prior to the registration of the trans-
fers covering the lands in question. He also
directed that an accounting be taken by the Clerk
of the Court relating to incomings and outgoings
covering the period the respondent operated the
farmlands subsequent to obtaining title. He dis-
posed of other issues as set out in the formal
judgment dated April 28, 1970, which reads as
follows:

JUDGMENT
THIS ACTION having come on for trial before

this Honourable Court at the sittings holden at the
Court House, in the Town of Peace River, in the
Province of Alberta, for the trial of actions without
a jury, in the presence of counsel for the Plaintiff
and for the Defendant, and upon hearing the evidence
adduced and what was alleged by counsel, the Court
was pleased to order that the action do stand over
for judgment, and having come on this day for
Judgment, viz., the 23rd day of January, A.D. 1970;

AND THE PLAINTIFF HAVING APPLIED
for an Order giving her leave to adduce further
evidence;

1. IT IS HEREBY ORDERED that the Plaintiff's
application for leave to adduce further evidence be
and is hereby dismissed.

2. AND IT IS FURTHER ORDERED AND
DECLARED that the transfers executed by the
Plaintiff, referred to in paragraph 8 of the State-
ment of Claim herein, were a sale and purchase
of real property within the meaning of Section 67
of The Land Titles Act, R.S.A. 1955, c. 170, and
were made on the Lord's day, and are utterly null
and void.

registrateur des titres de biens-fonds. Jusqu'd ce
qu'on "altbre" ces imprim6s de cession par de
fausses dates et de fausses d6clarations sous
serment, ils ne valaient rien comme cessions aux
mains de l'intim6e.

D'apris ces faits, le Juge O'Byrne a conclu
que le pr6tendu achat et vente 6tait nul et non
avenu en disant: [TRADUCTION] <L'enregistre-
ment des cessions n'a pas pour effet, entre les
parties h la pr6sente action, de rendre la con-
vention parfaite>>, et il a ordonn6 le r6tablisse-
ment, dans les titres de toutes les terres en cause,
des charges et conditions qui leur 6taient appli-
cables imm6diatement avant 1'enregistrement des
cessions concernant lesdites terres. II a 6galement
ordonn6 que le greffier de la Cour 6tablisse le
compte des recettes et d6bours6s h l'6gard de la
p6riode pendant laquelle l'intim6e a exploit6 les
terres apris en avoir acquis le titre. II a 6galement
r6gl6 d'autres points dans la minute du jugement
du 28 avril 1970, qui se lit ainsi:

[TRADUCTION]

JUGEMENT
LA PRtSENTE ACTION 6tant venue h audition

devant cette honorable Cour A la session tenue au
palais de justice, h Rivibre La Paix, province de
l'Alberta, pour les procks sans jury, en pr6sence
du procureur de la demanderesse et de celui de
l'intim6e, aprbs avoir entendu la preuve soumise et
les plaidoiries des procureurs, il a plu h la Cour
d'ordonner que soit diff6r6 le jugement sur cette
action, et I'action venant ce jour A jugement, soit
le 23 janvier 1970;

ET LA DEMANDERESSE AYANT DEMANDt
l'autorisation de soumettre un suppl6ment de preuve;

1. IL EST PAR LES PRtSENTES ORDONNE
que la requite de la demanderesse pour autorisation
de soumettre un suppl6ment de preuve soit rejet6e
et elle est par les pr6sentes rejetbe;

2. IL EST DE PLUS ORDONNt ET DtCLARt
que les cessions sign6es par la demanderesse et men-
tionnies au paragraphe 8 de la d6claration sont un
achat et vente d'immeuble au sens de l'article 67
de The Land Titles Act, R.S.A. 1955, c. 170, et ont
6t6 pass6es le dimanche et sont absolument nulles
et non avenues.
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3. AND IT IS FURTHER ORDERED AND
ADJUDGED that the registration of the said
transfers does not have the effect of perfecting the
transaction.

4. AND IT IS FURTHER ORDERED AND
DIRECTED that the Registrar of the North Alberta
Land Registration District do cancel the registration
of the said transfers, being transfers numbered 5334
O.Y., 5335 O.Y. and 5336 O.Y., and the discharge
of mortgage registered as number 48520Y, and
that the titles to the lands referred to in the said
transfers and the said discharge be restored to their
respective plight and condition as at the time the
said transfers and discharge were registered, which
is to say, that the titles to the said lands, namely:

(1) The North East quarter of Section Nineteen
(19), Township Seventy-Nine (79), Range
Twenty-One (21), West of the Fifth Meridian,
Province of Alberta;

(2) The North West quarter of Section Nineteen
(19), Township Seventy-Nine (79), Range
Twenty-One (21), West of the Fifth Meridian,
Province of Alberta;

(3) The South West quarter of Section Thirty-five
(35), Township Seventy-Nine (79), Range
Twenty-Two (22), West of the Fifth Meridian,
Province of Alberta;

(4) Lot (A) containing four and forty five
hundredths (4.45) acres more or less, in Block
Five (5), in the Townsite of Jean Cote, afore-
said, as shown on subdivision Plan 2042 K.S.
(S.W. 1-80-22-W.5). Reserving unto her majesty
all mines and minerals and the right to work
the same;

(5) Lots Five (5) and Six (6), in Block Five
(5), in the Townsite of Jean Cote, aforesaid,
as shown on Subdivision Plan 2042 K.S. (S.W.
1-80-22-W.5). Reserving unto her majesty all
mines and minerals and the right to work the
same.

be in the name of Lucie Neider, and subject to
a first mortgage in favour of Carda of Peace River
District Limited (Carda De Riviere La Paix Limi-
tee), successor to the mortgagee named in the said
Mortgage, La Caisse d'Etablissement de Riviere-la-
Paix Ltee.

5. AND IT IS FURTHER ORDERED AND
ADJUDGED that the Defendant deliver up pos-
session of the following lands and premises, viz.:

(1) The North East quarter of Section Nineteen
(19), Township Seventy-Nine (79), Range

3. IL EST DE PLUS ORDONNf ET DtCIDt
que l'enregistrement desdites cessions n'a pas pour
effet de rendre la convention parfaite.

4. IL EST DE PLUS ORDONNt ET ENJOINT
au registrateur du bureau des titres de biens-fonds
du nord de l'Alberta de rayer 1'enregistrement des-
dites cessions, soit les cessions n" 5334 O.Y., 5335
O.Y., et 5336 O.Y., ainsi que 'enregistrement de
la mainlev6e d'hypothbque enregistr6e sous le n'
48520Y, et de r6tablir dans les titres des terres
d6sign6es dans lesdites cessions et ladite mainlev6e
les charges et conditions A eux applicables au moment
de l'enregistrement desdites cessions et de ladite
mainlev6e, c'est-A-dire, de faire en sorte que les
titres des biens-fonds suivants, savoir:

(1) Le quart nord-est de la section num6ro dix-
neuf (19), canton num6ro soixante-dix-neuf
(79), rang vingt et un (21), i l'ouest du
cinquibme m6ridien, province de l'Alberta;

(2) Le quart nord-ouest de la section num~ro
dix-neuf (19), canton num6ro soixante-dix-
neuf (79), rang vingt et un (21), A l'ouest du
cinquibme m6ridien, province de 1'Alberta;

(3) Le quart sud-ouest de la section num6ro
trente-cinq (35), canton num6ro soixante-dix-
neuf (79), rang vingt-deux (22), a l'ouest du
cinquibme m6ridien, province de I'Alberta;

(4) Le lot (A), mesurant quatre acres et quarante-
cinq centibmes, plus ou moins, dans le bloc
num6ro cinq (5), dans le village de Jean C&6
susdit, montr6 au plan de subdivision num6ro
2042 K.S. (S.-o. 1-80-22-0.5), r6servant A Sa
Majest6 toutes mines et min6raux et le droit de
les exploiter;

(5) Les lots num6ros cinq (5) et six (6), dans
le bloc num6ro cinq (5), dans le village de
Jean C6t6 susdit, montr6s au plan de subdivision
num6ro 2042 K.S. (S.-o. 1-80-22-0.5), r6ser-
vant A Sa Majest6 toutes mines et min6raux et
le droit de les exploiter.

soient inscrits au nom de Lucie Neider et grev6s
d'une premiere hypothbque en faveur de Carda of
Peace River District Limited (Carda de Rivibre-La-
Paix Limit6e), cessionnaire de la Caisse d'6tablisse-
ment de Rivibre-La-Paix Lt6e, cr6ancibre hypoth6-
caire nomm6e audit acte d'hypothbque.

5. IL EST DE PLUS ORDONNR ET DtCIDt
que la d6fenderesse remette la possession des immeu-
bles suivants, savoir:

(1) Le quart nord-est de la section num6ro dix-
neuf (19), canton num6ro soixante-dix-neuf
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Twenty-One (21), West of the Fifth Meridian,
Province of Alberta;

(2) The North West quarter of Section Nineteen
(19), Township Seventy-Nine (79), Range
Twenty-One (21), West of the Fifth Meridian,
Province of Alberta;

(3) The South West quarter of Section Thirty-
five (35), Township Seventy-Nine (79), Range
Twenty-Two (22), West of the Fifth Meridian,
Province of Alberta;

unto the Plaintiff.

6. AND IT IS FURTHER ORDERED, AD-
JUDGED AND DIRECTED that the Clerk of this
Honourable Court take an accounting relating to the
income and expenditure during the period that the
Defendant has carried out farming operations on the
said lands.

7. AND IT IS FURTHER ORDERED, AD-
JUDGED AND DECLARED that the Defendant
acted reasonably and properly in ploughing under the
alsike clover crop on the said lands.

8. AND IT IS FURTHER ORDERED that
should an issue arise in the accounting aforesaid,
such issue may be referred to the Honourable Mr.
Justice M.B. O'Byrne for determination.

9. AND IT IS FURTHER ORDERED, DE-
CLARED AND DIRECTED that, should the
Defendant so require, the registration of the chattel
mortgage granted by the Plaintiff to the Defendant
is to be restored in the Central Registry for the
Province of Alberta to reflect the plight and condi-
tion of the said chattel mortgage immediately prior
to the registration of the discharge of the aforesaid
chattel mortgage.

10. AND IT IS FURTHER ORDERED AND
ADJUDGED that the Defendant is entitled to the
costs of the Plaintiffs application to adduce further
evidence.

11. AND IT IS FURTHER ORDERED AND
ADJUDGED that the Plaintiff shall have costs of
the action on Column 5 including Examinations for
Discovery, any limiting Rule not to apply.

The respondent appealed to the Appellate
Division which held that the transaction giving
rise to the signing of the transfers in blank as
aforesaid, having taken place on a Sunday, the
whole transaction was unlawful as being contrary
to the provisions of s. 4 of the Lord's Day Act,

(79), rang vingt et un (21), h l'ouest du
cinquibme m6ridien, province de l'Alberta;

(2) Le quart nord-ouest de la section numbro
dix-neuf (19), canton num6ro soixante-dix-neuf
(79), rang vingt et un (21), A l'ouest du
cinquibme m6ridien, province de l'Alberta;

(3) Le quart sud-ouest de la section numbro
trente-cinq (35), canton num6ro soixante-dix-
neuf (79), rang vingt-deux (22), a l'ouest du
cinquibme m6ridien, province de l'Alberta;

A la demanderesse.

6. IL EST DE PLUS ORDONNt, DtCIDt ET
PRESCRIT que le greffier de cette honorable Cour
6tablisse un compte des revenus et d6penses aff6rents
i la p6riode pendant laquelle la d6fenderesse a cul-
tiv6 lesdites terres.

7. IL EST DE PLUS ORDONNt, DfCIDt ET
DtCLARf que la d6fenderesse a agi d'une manibre
juste et raisonnable en labourant la rdcolte de trbfle
hybride poussant sur ces terres.

8. IL EST DE PLUS ORDONNf que s'il s'616ve
quelque difficult6 dans le compte ci-dessus men-
tionn6, telle difficult6 pourra Etre d6f6r6e & 'hono-
rable Juge M. B. O'Byrne, pour d6cision;

9. IL EST DE PLUS ORDONNt, DtCIDt ET
PRESCRIT que, si la d6fenderesse l'exige, I'enregis-
trement du nantissement consenti par la demande-
resse A la d6fenderesse soit r6tabli au D6p6t central
des registres de la province de l'Alberta, de fagon &
refl6ter les charges et conditions qui 6taient aff6-
rentes audit nantissement imm6diatement avant
'enregistrement de la mainlev6e de celui-ci.

10. IL EST DE PLUS ORDONNt ET DtCIDt
que la d6fenderesse a droit aux d6pens de la requate
de la demanderesse pour autorisation de soumettre
un suppl6ment de preuve.

11. ET IL EST DE PLUS ORDONNf ET
DlCIDt que la demanderesse aura droit aux d6pens
de l'action, d'aprbs la colonne n' 5, y compris ceux
des interrogatoires pr6alables, sans appliquer aucune
rigle en diminution.

L'intim6e a interjet6 appel A la Chambre
d'appel et celle-ci a conclu que, vu que la con-
vention qui avait amen6 la signature en blanc
des cessions, comme susdit, avait eu lieu le di-
manche, toute la convention 6tait ill6gale parce
que contraire A l'art. 4 de la Loi sur le dimanche,
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R.S.C. 1952, c. 171, and the parties being in
pari delicto the appellant could not succeed.

That the sale and transfers were null and void
as being contrary to s. 67 of The Land Titles Act,
supra, is beyond question. However, the respon-
dent claims the right to retain title to the lands
in question under the agreement which it says
was made with appellant. In its statement of de-
fence it alleged:

4. The defendant says that the plaintiff was well
aware of the nature and content of the documents
signed by her, referred to in paragraph 8A of the
Statement of Claim (the transfers in question here)
and that they were freely and voluntarily executed
by her, and denies that the plaintiff was labouring
under any mistake of fact.

But the agreement under which the transfer
forms were signed by the appellant, having been
entered into on a Sunday, was illegal and un-
enforceable being contrary to s. 4 of the Lord's
Day Act, supra. The transaction in question came
squarely within said s. 4 because respondent was
in the real estate and loan business, and in what
it did on December 18, 1966, it was carrying out
its ordinary business in realizing on an overdue
security. Respondent cannot rely on its own il-
legal agreement even though appellant was a party
thereto to hold the titles it acquired by register-
ing what were in reality false documents.

I would, accordingly, allow the appeal and
restore the judgment of O'Byrne J. with costs here
and in the Appellate Division.

Appeal allowed with costs.

Solicitor for the plaintiff, appellant: H. C.
Sisson, Peace River.

Solicitors for the defendant, respondent: Mc-
Cuaig, McCuaig, Desrochers, Beckinghain & Mc-
Donald, Edmonton.

S.R.C. 1952, c. 171, et que, les parties 6tant
in pari delicto, I'appelante ne pouvait avoir gain
de cause.

Que la vente et les cessions soient nulles et
non avenues parce que contraires A l'art. 67 du
Land Titles Act, pr6cit6, est incontestable. Toute-
fois, l'intim6e r6clame le droit de garder la pro-
pri6t6 des biens-fonds faisant l'objet de la con-
vention qu'elle dit avoir pass6e avec 1'appelante.
Dans sa d6fense, l'intimbe allbgue:
[TRADUCTION] 4. La d6fenderesse affirme que la
demanderesse connaissait trbs bien la nature et le
contenu des documents qu'elle a sign6s et auxquels
elle renvoie dans le paragraphe 8A de la d6claration
(les cessions en cause ici), et que cette dernibre les
a sign6s librement et volontairement, et la d6fende-
resse nie que la demanderesse ait agi sous l'influence
de quelque erreur de fait.
Cependant, comme la convention en vertu de
laquelle 1'appelante a sign6 les imprim6s de
cession est intervenue le dimanche, elle est nulle
et non ex6cutoire parce que contraire A l'art. 4
de la Loi sur le dimanche, pr6citde. La conven-
tion en cause tombe carriment sous 1'application
dudit art. 4 parce que l'intimbe 6tait engag6e
dans le commerce d'immeubles et de pr~ts et
que, par ses op6rations du 18 d6cembre 1966,
elle exergait son commerce ordinaire en rdalisant
une cr6ance garantie et en souffrance. L'intim6e
ne peut invoquer la convention ill6gale qu'elle a
elle-mime faite, mime si 1'appelante en est l'une
des parties, pour retenir la propri6t6 acquise par
I'enregistrement de ce qui se trouvait 8tre en fait
de faux documents.

En cons6quence, je suis d'avis d'accueillir le
pourvoi et de r6tablir le jugement du Juge
O'Byrne, avec d6pens en cette Cour et en Chain-
bre d'appel.

Appel accueilli avec dipens.

Procureurs de la demanderesse, appelante: H.
C. Sisson, Peace River.

Procureurs de la ddfenderesse, intimbe: Mc-
Cuaig, McCuaig, Desrochers, Beckingham &
McDonald, Edmonton.
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The Corporation of the Town of Preston
(Defendant) Appellant;

and

Thomas W. Langs (Plaintiff) Respondent.

1971: November 4, 5; 1972: March 30.

Present: Martland, Judson, Ritchie, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Municipal law-By-laws-Sewer rating by-law
passed after work authorized by agreement with
Ontario Water Resources Commission and com-
pleted-Subsequent approval of Ontario Municipal
Board-Validity of by-law-The Municipal Act,
R.S.O. 1960, c. 249, s. 380(2)-The Ontario Water
Resources Commission Act, R.S.O. 1960, c. 281, s.
41.

By-law 2068 of the Town of Preston imposed a
sewer rate upon the owners of land fronting on a
particular road in the town to defray in part the
cost of the work. The Court of Appeal, reversing the
judgment at trial, declared the by-law invalid for
lack of approval of the Ontario Municipal Board as
required by s. 380(2) of The Municipal Act before
the authorization of the work. On appeal to this
Court the municipality contended that its procedure
throughout was valid and in accordance with s. 41
of The Ontario Water Resources Commission Act,
R.S.O. 1960, c. 281, and that the judgment at trial
should be restored.

Held (Laskin J. dissenting): The appeal should be
allowed.

Per Martland, Judson, Ritchie and Spence JJ.:
Prior to 1957, the only authority for the imposition
of a sewer rate upon owners or occupants of land
to be benefited was to be found in s. 380(2) of
The Municipal Act. In that year, The Ontario Water
Resources Commission Act was re-enacted by 1957,
c. 88, and s. 41(1) (2) (3) appeared in the Act for
the first time. The result of this re-enactment was to
provide a second source of municipal jurisdiction
to impose sewer rates on particular land and the
power was no longer confined to s. 380(2).

The Court of Appeal, however, appeared to have
taken the view that s. 380 of The Municipal Act was

The Corporation of the Town of Preston
(Difenderesse) Appelante;

et

Thomas W. Langs (Demandeur) Intimg.

1971: les 4 et 5 novembre; 1972: le 30 mars.

Presents: Les Juges Martland, Judson, Ritchie,
Spence et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit municipal-Rdglements-Rglement impo-
sant une taxe d'dgout adoptd aprds que l'ouvrage
a &t autorisd par l'Ontario Water Resources Com-
mission et termini-Approbation de la Commission
municipa!e de l'Ontario donne par la suite-Validiti
du r~glement-The Municipal Act, R.S.O. 1960,
c. 249, art. 380(2)-The Ontario Water Resources
Commission Act, R.S.O. 1960, c. 281, art. 41.

Le riglement no 2068 de la ville de Preston im-
pose aux propri6taires des terrains le long d'un
certain chemin dans la ville, une taxe annuelle
d'6gout pour d6frayer une partie du cofit de l'ou-
vrage. La Cour d'appel, infirmant le jugement de
premibre instance, a d6clar6 le riglement nul faute
d'avoir 6t6 approuv6 par la Commission municipale
de l'Ontario comme l'exige 'art. 380(2) du Muni-
cipal Act avant que l'ouvrage n'ait &t6 autoris6.
Dans le pr6sent pourvoi devant cette Cour, la muni-
cipalit6 soutient qu'elle a r6gulibrement suivi toutes
les &tapes de la proc6dure conform6ment A l'art. 41
de l'Ontario Water Resources Commission Act,
R.S.O. 1960, c. 281 et demande le r6tablissement
du jugement de premiere instance.

Arrit: L'appel doit tre accueilli, le Juge Laskin
6tant dissident.

Les Juges Martland, Judson, Ritchie et Spence:
Avant 1957, le seul pouvoir d'imposer une taxe
d'6gout aux propri6taires ou occupants des immeu-
bles & desservir avait sa source dans l'art. 380(2)
du Municipal Act. Cette ann6e-lk, on a refondu
l'Ontario Water Resources Commission Act par le
statut de 1957, c. 88, et les par. 1, 2 et 3 de l'art. 41
sont apparus dans la Loi pour la premibre fois. Le
r6sultat de cette refonte a 6t6 d'6tablir une seconde
source du pouvoir municipal, d'imposer des taxes
d'6gout sur un immeuble en particulier, ce pouvoir
ne d6pendant plus du seul art. 380(2).

La Cour d'appel parait cependant avoir adopt6
l'avis que l'art. 380 du Municipal Act est la dis-
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the governing enactment and that s. 41 of The
Ontario Water Resources Commission Act did not
relax the requirements of s. 380. There were two
objections to such a finding. First, it ignored the
opening words of s. 41(1) that the council of the
municipality that has entered into an agreement with
the Commission under s. 39 may by by-law . . .
provide for imposing . . a sewer or water works
rate . . .. Second, by s. 41(3), the application of
s. 380 of The Municipal Act is expressly made sub-
ject to s. 41 and is to apply mutatis mutandis. There
is no conflict between s. 41 and s. 380(2), and the
sewer rating by-law may be passed after the work
has been authorized by the agreement with the Com-
mission and completed, and the approval of the
Municipal Board may be given subsequently.

Per Laskin J., dissenting: The submission that the
mutatis mutandis application of s. 380 of The Muni-
cipal Act to s. 41 of The Ontario Water Resources
Commission Act carries the obligation of proper
authorization of the work, which is not satisfied
merely by execution of the agreement with the Com-
mission but requires the enactment of a rating
by-law at or before the same time, was not accepted.
However a second ground of objection was fatal
to the by-law in question. A municipality's powers
to authorize a sewer work, or to enter into an agree-
ment with the Commission to have the latter con-
struct a sewer work for it, are powers that look to
a work to be constructed. Section 41 does not author-
ize a municipality retroactively to validate a com-
pleted work which it had no power to construct
without a supporting agreement.

APPEAL from a judgment of the Court of Ap-
peal for Ontario', allowing an appeal from a judg-
ment of Lacourciere J. Appeal allowed, Laskin J.
dissenting.

J. T. Weir, Q.C., and B. Findlay, for the de-
fendant, appellant.

John Sopinka, for the plaintiff, respondent.

The judgment of Martland, Judson, Ritchie and
Spence JJ. was delivered by

JUDSON J.-The issue in this appeal is whether
By-law 2068 of the Town of Preston is valid. This

' [1970] 3 O.R. 365, 13 D.L.R. (3d) 129.

position maitresse et que l'art. 41 de l'Ontario Water
Resources Commission Act n'amoindrit pas les
exigences de l'art. 380. Une telle conclusion soulbve
deux objections. Premibrement, elle fait abstraction
des premiers mots de l'art. 41(1) selon lesquels
le conseil d'une municipalit6 qui a conclu une en-
tente avec la R6gie sous l'empire de l'art. 39 peut,
par rbglement ... d6cr6ter l'imposition . . . d'une taxe
d'aqueduc on d'6gout... Deuxibmement, en vertu
de l'art. 41(3), l'application de l'art. 380 du Muni-
cipal Act est express6ment assujettie h l'art. 41 et
doit se faire mutatis mutandis. Il n'y a pas de
conflit entre l'art. 41 et l'art. 380(2), et le rbgle-
ment imposant une taxe d'6gout peut 8tre adopt6
apris que l'ouvrage a 6t6 autoris6 par une entente
avec la R6gie et qu'il est termin6, et I'approbation de
la Commission municipale peut tre donn6e par
la suite.

Le Juge Laskin, dissident: On ne peut accepter
la pritention que l'application mutatis mutandis de
I'art. 380 du Municipal Act l'art. 41 emporte l'obli-
gation de faire autoriser l'ouvrage de fagon r6gulibre,
et que cette obligation n'est pas remplie du seul
fait de la signature de l'entente avec la R6gie mais
exige I'adoption pr6alable ou simultan6e d'un rbgle-
ment d'imposition. Cependant, un second moyen
d'opposition est fatal au r~glement. Le pouvoir
qu'une municipalit6 posshde d'autoriser la construc-
tion d'6gouts ou la conclusion d'une entente avec
la R6gie pour en faire construire un par celle-ci
sont des pouvoirs qui portent sur un ouvrage h venir.
L'article 41 n'autorise pas une municipalit 6 A valider
r6troactivement un ouvrage termin6 qu'elle n'avait
pas le pouvoir de r6aliser sans une entente qui s'y
rattache.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', infirmant un jugement du Juge La-
courcibre. Appel accueilli, le Juge Laskin 6tant
dissident.

J. T. Weir, c.r., et B. Findlay, pour la d6fen-
deresse, appelante.

John Sopinka, pour le demandeur, intim6.

Le jugement des Juges Martland, Judson, Rit-
chie et Spence a 6t6 rendu par

LE JUGE JUDSoN-Le litige dans le pr6sent
pourvoi porte sur la validit6 du rbglement no 2068

' [1970] 3 O.R. 365, 13 D.L.R. (3d) 129.
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by-law imposed a sewer rate upon the owners of
land fronting on Industrial Road in the Town of
Preston of 37 cents per foot frontage per annum
for 24 years to defray in part the cost of the work.
The Court of Appeal, reversing the judgment at
trial, declared the by-law invalid for lack of
approval of the Ontario Municipal Board as re-
quired by s. 380(2) of The Municipal Act before
the authorization of the work. In this appeal the
municipality contends that its procedure through-
out was valid and in accordance with s. 41 of
The Ontario Water Resources Commission Act,
R.S.O. 1960, c. 281, and that the judgment at
trial should be restored.

It is desirable to set out in some detail the steps
taken by the municipality to authorize and col-
lect for this work. On November 7, 1960, the
corporation gave first and second reading to By-
law 2067, which provided for the execution of
agreements with the Ontario Water Resources
Commission for the construction of this sewer.
'The by-law was given third and final reading on
February 24, 1961.

The first of these agreements, dated December
6, 1960, provided for the retention of consulting
engineers for the preparation of working plans
and specifications.

On June 29, 1961, the Ontario Municipal
Board approved the undertaking and authorized
the corporation to execute the second agreement
set out in By-law 2067. The agreement was exe-
cuted on July 6, 1961, and provided for the con-
struction of sewage works project 61-S-75(2)
and for maintenance and operation of the project.
While the Commission was responsible for the
construction, management and control, the cor-
poration agreed, in accordance with s. 40 of The
Ontario Water Resources Commission Act to
repay the Commission its total cost over a period
of thirty years.

On November 7, 1960 (when the corporation
gave first and second reading to By-law 2067)

de la ville de Preston. Ce rbglement impose aux
propriftaires des terrains le long du chemin
Industrial, dans la vile de Preston, une taxe
annuelle d'6gout de 37 cents le pied de front
pendant 24 ans pour d6frayer une partie du
cofit de l'ouvrage. La Cour d'appel, infirmant
le jugement de premibre instance, a d6clar6 le
r~glement nul faute d'avoir 6t6 approuv6 par la
Commission municipale de 1'Ontario comme
l'exige 1'art. 380 (2) du Municipal Act avant
que l'ouvrage n'ait 6td autoris6. Dans le pr6sent
pourvoi, la municipalit6 soutient qu'elle a r6gu-
librement suivi toutes les 6tapes de la proc6dure
conform6ment A 1'art. 41 de 'Ontario Water Re-
sources Commission Act, S.R.O. de 1960, c. 281
et demande le r6tablissement du jugement de
premiere instance.

Il y a lieu de d6crire par le d6tail les d6marches
faites par la municipalit6 pour autoriser cet ou-
vrage et en r6cup6rer le cofit. Le 7 novembre
1960, la municipalit6 a adopt6 en premibre et
deuxibme lectures le r~glement no 2067, qui pr6-
voit la signature d'ententes avec l'Ontario Water
Resources Commission (la R6gie des eaux) en
vue de la construction de 1'6gout en cause. Le
r6glement a requ la troisiame et dernibre lecture
le 24 fdvrier 1961.

La premibre de ces ententes, dat6e du 6 d6-
cembre 1960, pr6voit l'engagement d'ing6nieurs-
conseils pour la pr6paration des plans et devis
d'ex6cution.

Le 29 juin 1961, la Commission municipale
de l'Ontario a approuv6 1'entreprise et autoris6
la municipalit6 A signer la seconde entente men-
tionn6e au r~glement no 2067. Cette entente,
sign6e le 6 juin 1961, pr6voit la r6alisation du
programme de travaux d'6gout no 61-S-75(2) et
I'entretien et l'exploitation de l'ouvrage. D'une
part, la R6gie en assumait la construction, I'en-
tretien et la direction, d'autre part, la municipalit6
s'engageait, conformdment & 1'art. 40 du Ontario
Water Resources Commission Act & en rembour-
ser le coft total & la R6gie dans un d6lai de
trente ans.

Le 7 novembre 1960 (en adoptant le rbgle-
ment no 2067 en premiere et deuxibme lectures)
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the corporation also gave first and second reading
to By-law 2068, when it provided that:

NOW THEREFORE the Council of the Cor-
poration of the Town of Preston enacts as follows:

1. There is hereby imposed pursuant to Section 41
of The Ontario Water Resources Commission Act,
1957, as amended, and Section 389 of the Municipal
Act, upon the owners or occupants of land who
derive or will or may derive benefit from the said
project, a sewer rate sufficient to pay 100 per cent
of the annual payments to the Commission required
to be made under Clause (A) of paragraph 1 of
Subsection (1) of Section 40 of The Ontario Water
Resources Commission Act, 1957, as amended, and
under paragraph 2 of that Subsection.

2. The lands in respect of which such owners or
occupants are deemed to derive benefit from this
project are all lands within the Municipality.

3. The sewer rate shall be imposed for a period
of 30 years commencing in 1962 and shall be com-
puted by a combination of the following methods:

(a) A foot frontage rate of 37 cents per foot on
the lands designated in paragraph 2 which front
on or abut on the streets or parts of streets de-
scribed in Schedule "A" to this By-law, or connect
to the sewers constructed thereon.
(b) A mill rate on the assessed value of the lands
designated in paragraph 2.

Schedule "B" to the Sewer Rate By-law 2068
reads as follows:

Estimated Annual O.W.R.C. Charges

Interest (Present estimate 5.5%) $4,290.00
Debt Retirement (30 years) .... 1,560.00
Reserve .............. ...... 600.00

$6,450.00

Estimated Revenue

9,600 ft. frontage @ 37 cents
a foot ......... ....... $3,552.00

Approx. .2208 mills on
$13,125,341.00 Assessment .. 2,898.00

$6,450.00
94661--5

la municipalit6 a 6galement adopt6 en premiere
et deuxibme lectures, le r~glement no 2068,
lequel d6crdte:

[TRADUCTION] EN CONStQUENCE, le Conseil
municipal de la ville de Preston d6crite ce qui suit:

1. Il est, par les pr6sentes impos6 en vertu de
Particle 41 de l'Ontario Water Resources Commis-
sion Act, 1957, modifi6, et de l'article 389 du Muni-
cipal Act, aux propri6taires ou occupants des
immeubles A qui ledit ouvrage sera ou pourra 8tre
utile, une taxe d'6gout suffisante pour couvrir 100
p. 100 des versements annuels A faire i la R6gie en
vertu du sous-alin6a a) de l'alin6a 1 du paragraphe 1
de Particle 40 de l'Ontario Water Resources Commis-
sion Act, 1957, modifi6, et en vertu de l'alin6a 2
du m8me paragraphe.

2. Les immeubles dont les propri6taires ou occu-
pants sont r6put6s tirer avantage de cet ouvrage sont
tous des immeubles situ6s dans la municipalit6.

3. La taxe d'6gout sera impos6e pendant 30 ans A
compter de 1962 et sera calcul6e selon une combi-
naison des m6thodes suivantes:

a) Une taxe de 37 cents le pied de front sur les
immeubles d6sign6s A I'alin6a 2 et born6s par les
rues ou parties de rues d6sign6es A I'annexe A du
pr6sent rbglement ou ceux qui sont raccord6s A
l'6gout de ces rues ou parties de rues.
b) Une taxe au millibme de l'6valuation des im-
meubles d6signis h l'alin6a 2.

L'annexe B du riglement de taxe d'6gout
no 2068 se lit ainsi:

[TRADUCTION)

Facture estimative annuelle de l'O.W.R.C.

Int6r8ts (Pr6vision actuelle 5.5%) $4,290
Remboursement de la dette (30 ans) 1,560
R6serve ............ 600

$6,450

Revenus estimatifs

9,600 pieds de front h 37 cents
le p ied .......... ............................... $3,5 5 2

Environ 22.08 cents du mille dollars
d'6valuation sur une 6valuation de
$13,125,341 .................. 2,898

$6,450

689[1972] R.C.S. TOWN OF PRESTON C. LANGs Le luge Judson



690 TOWN OF PRESTON V. LANGS Judson J. [1972] S.C.R.

The application by the Corporation of the
Town of Preston for approval of its proposed By-
law 2068 was not heard by the Ontario Munici-
pal Board until October 16, 1961. The Board
reserved its decision. On October 24, 1961, the
Corporation was advised that the application had
been dismissed without written reasons.

Nothing further happened until November 9,
1966, when the Board gave a new appointment
for a hearing. On January 5, 1967, A. H. Arrell,
Vice-Chairman of the Municipal Board, attended
at Council Chambers of the Town of Preston for
the purpose of conducting a hearing of this appli-
cation. His report contains a concise summary
of the practical problem, the position taken by
the adversaries and their arguments in support.
I set it out in full:

As set forth above proposed By-law 2068 was
given first and second reading on the 7th day of
November, 1960. The purpose was to assist in
financing the construction of a trunk sewer on In-
dustrial Road from Bishop Street to Eagle Street.
The purpose of the sewer was to develop an indus-
trial area on both sides of Industrial Road. The rate
set forth in the proposed by-law is 37 cents per foot
frontage for 30 years commencing in the year 1962.
The evidence would indicate that this would cover
a little over 55% of the actual cost of constructing
the sewers and the balance would be borne by the
municipality. The sewers are oversize in order to
take care of future developments. In addition to the
frontage rate any person connecting with the sewers
will have to pay a surcharge on his water bill in
order to pay for the construction and maintenance
of the sewage disposal plant, in accordance with the
town's general rating by-law.

An application was made to this Board for
approval of this by-law in 1961 at which time the
application was dismissed. The sewer was constructed
under the provisions of The Ontario Water Resources
Commission Act, R.S.O. 1960, Chapter 281, Section
39, pursuant to an agreement between the Commis-
sion and the municipality.

It was argued for the objectors that as the Board
had not approved of proposed By-law 2068 before
the works were authorized, Section 380(2) of The
Municipal Act, R.S.O. 1960, Chapter 249, now

Ce n'est que le 16 octobre 1961 que la Com-
mission municipale de l'Ontario a entendu la
requite pr6sent6e par la municipalit6 de la ville
de Preston pour faire approuver son projet de
riglement no 2068. La Commission a pris la
requite en d6libr6. Le 24 octobre 1961, la
municipalit6 a regu notification que sa requite
avait 6t6 rejet6e sans motifs 6crits.

Les choses en sont rest6es 1A jusqu'au 9 no-
vembre 1966, alors que la Commission a fix6
une nouvelle date d'audition. Le 5 janvier 1967,
M. A. H. Arrell, vice-pr6sident de la Commission
municipale, a tenu audience A la salle du conseil
de la ville de Preston pour y entendre la requbte.
Son rapport contient un r6sum6 pr6cis des ques-
tions pratiques, des positions des opposants et
des arguments A l'appui de leur thbse. Je le cite
en entier:

[TRADUCTION] Comme il est mentionn6 ci-dessus,
le projet de r~glement n' 2068 a regu les premibre
et deuxibme lectures le 7 novembre 1960. L'objet
du r~glement est de pourvoir au financement de la
construction de l'6gout principal dans le chemin
Industrial, de la rue Bishop i la rue Eagle. Le but
de cette construction 6tait d'amener I'apparition
d'une zone industrielle de chaque c6t6 du chemin
Industrial. La taxe mentionn6e au projet de rbgle-
ment est de 37 cents le pied de front, pen-
dant 30 ans, ? compter de 1962. D'apris la preuve
soumise, ceci devrait couvrir un peu plus de 55 p.
100 du coit r6el de construction de l'6gout, le solde
serait assum6 par la municipalit6. Les canalisations
sont plus grandes que n6cessaire en pr6vision de
l'expansion future. En plus de la taxe au pied lin6ai-
re, quiconque se branchera A l'6gout devra payer
une surcharge A sa facture d'eau pour d6frayer le
cofit de construction et d'entretien de l'usine d'6pu-
ration, conform6ment au rbglement g6n6ral d'impo-
sition de la ville.

La Commission municipale a entendu, en 1961,
une demande d'approbation de ce rbglement; elle
avait alors rejet6 cette demande. La construction
de l'6gout s'est faite en vertu des dispositions du
Ontario Water Resources Commission Act, S.R.O.
de 1960, c. 281, article 39, par suite d'une entente
intervenue entre la R6gie et la municipalit6.

Les opposants ont pr6tendu que puisque la Com-
mission municipale n'avait pas approuv6 le projet
de rkglement n 2068, avant que les travaux n'aient
6t6 autoris6s, I'article 380(2) du Municipal Act,
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precluded it from giving its approval. This subsection
reads as follows:

"(2) Subject to the approval of the Municipal
Board first being obtained, the council of a local
municipality, in authorizing the construction of
sewage works or water works, may by by-law
provide for imposing upon owners or occupants
of land who derive or will or may derive a benefit
from the sewage works or water works a sewer
rate or water works rate, as the case may be,
sufficient to pay for the whole or such portion or
percentage of the capital cost of the works as the
by-law may specify, and, with the like approval,
such by-law may from time to time be amended or
repealed."

Counsel for the applicant argued that since the
work was authorized by the Commission, Section
380(2) could have no application and that under
Section 41(1) of The Ontario Water Resources
Commission Act, R.S.O. 1960, the by-law could be
approved after the agreement was entered into and
that subsection 3 of this section only indicated the
type of rates the municipality could impose. Sub-
sections (1) and (3) of this section are as follows:

"41.-(1) The council of a municipality that has
entered into or proposes to enter into an agree-
ment with the Commission under section 39 may
by by-law subject to the approval of the Board,
provide for imposing upon owners or occupants
of land who derive or will or may derive a benefit
from the project a sewer rate or water works
rate, as the case may be, sufficient to pay the
whole or such portion as the by-law may specify
of the annual payments to the Commission re-
quired to be made under clause a of paragraph 1
and paragraph 2 of subsection 1 of section 40
and, with the like approval such by-law may from
time to time be amended or repealed. R.S.O. 1960,
c. 281, s. 41(1)"

"(3) Subject to this section, section 380 of The
Municipal Act applies mutatis mutandis to sewer
rates and sewage service rates imposed under this
section."
While it would not appear that the Board can

make any binding legal decision on this point for
administrative purposes I prefer the latter argument.

Since the previous hearing there can be no doubt
that a substantial industrial development along this

94661-52

S.R.O. de 1960, c. 249, I'empache de le faire main-
tenant; Le paragraphe 2 de cet article se lit ainsi:

[TRADUCTION] a(2) Sous r6serve d'obtenir l'au-
torisation pr6alable de la Commission municipale,
le conseil d'une municipalit6 locale peut, en auto-
risant la construction de systhmes d'6gout ou de
r6seaux d'aqueduc, par r~glement, d6cr6ter l'im-
position, aux propridtaires ou occupants d'immeu-
bles qui profitent des r6seaux d'aqueduc et des
systhmes d'6gouts ou A ceux qui pourront en pro-
fiter A l'avenir, d'une taxe d'aqueduc ou d'6gout,
selon le cas, de manibre A pr61ever la totalit6 ou
la partie que d6termine le rkglement du cofit en
capital des travaux. Moyennant semblable appro-
bation, le conseil peut, A l'occasion, modifier ou
abroger ledit r~glement.2

L'avocat de la requ6rante a soutenu que puisque
la R6gie a autoris6 l'ouvrage, I'article 380(2) ne
pouvait s'appliquer, qu'en vertu de 'article 41(1)
de I'Ontario Water Resources Commission Act,
S.R.O. de 1960, le riglement pouvait tre approuv6
aprbs la signature de I'entente et que le paragraphe 3
de cet article ne faisait qu'indiquer la sorte de taxes
que la municipalit6 pouvait imposer. Les paragra-
phes 1 et 3 de cet article se lisent ainsi:

[TRADUCTION] q41.-(1) Le conseil d'une muni-
cipalit6 qui a conclu une entente avec la R6gie
sous l'empire de Particle 39 ou qui projette de le
faire peut par riglement, sujet h l'approbation de
la Commission municipale, d6cr6ter l'imposition
aux propritaires ou occupants d'immeubles qui
profitent des travaux ou qui pourront en profiter
a l'avenir, d'une taxe d'aqueduc ou d'6gout, selon
le cas, de manibre a prblever Ja totalit6 ou la
partie que d6termine le rkglement des sommes
que repr6sentent les versements annuels A faire
A la R6gie en vertu du sous-alinda a) de l'alin6a 1)
et de l'alinia 2) du paragraphe (1) de 'article 40.
Moyennant semblable approbation, le conseil peut
modifier ou abroger ledit r~glement. S.R.O. de
1960, c. 281, art. 41(1).>

((3) Sous r6serve des dispositions du pr6sent
article, Particle 380 du Municipal Act s'applique
mutatis mutandis aux taxes d'6gout et de service
d'6gout cr66es en vertu du pr6sent article.>

Bien qu'il ne semblerait pas que la Commission
municipale puisse rendre une d6cision obligatoire
en droit sur ce point, pour les fins d'administration,
je pr6fire cette dernibre th~se.

Depuis l'audition pr6c6dente, il ne fait pas de
doute qu'il s'est produit une expansion industrielle
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road has taken place. Land abutting this road would
now appear to be worth about $3,000 per acre.
Counsel for Thomas Langs, a farmer on this road,
argued that the levy proposed would force his client
to sell his land. However, a value of $3,000 per acre
is several times what it would be worth as farm
land and this value has been substantially contribu-
ted to by the expenditure which the municipality
has made on this sewer. In my opinion, therefore,
it is not unfair that he should have to pay this levy.

I am of the opinion that there is more merit to
the objection raised by counsel for Modern Tools
Company Limited which owns a substantial frontage
on Industrial Road. His argument was that while
land has been selling for substantial prices there has
to date been only limited market and therefore this
levy might force his client to sell at a substantial
sacrifice.

There is no doubt that this project will make sub-
stantial contribution to the industrial assessment of
the town and it would not seem unfair therefore,
that the town should forget the proposed levies up
to the present time. I therefore recommend approval
of the proposed by-law if the term is changed from
30 years to 24 years with the first payment of the
levy to be made in 1968. I recommend that there
be no order as to costs.

On February 6th a formal order of the Board
imposed the sewer rate referred to for a period
of twenty-four years commencing in 1968. On
February 20, 1967, By-law 2068, as amended by
the Board, received its third reading and was
finally passed by the corporation.

The Court of Appeal gave leave to appeal from
the February 6th order of the Board but subse-
quently quashed the appeal for failure of the
appellant Langs to comply with s. 95(2) of The
Ontario Municipal Board Act, which required the
giving of notice to the Board, within a specified
time, of the setting down of the appeal (Re
Langs v. Town of Preston2 ). The date of this
judgment is October 25, 1967.

The next step was the issue of a writ in the
Supreme Court of Ontario on July 8, 1968, which
raised the issues now before us. The plaintiff is
Thomas W. Langs, a substantial property owner.

[1968] 1 O.R. 102.

importante le long de ce chemin. Les terres bordant
ce chemin vaudraient maintenant environ $3,000
I'acre. L'avocat de Thomas Langs, un cultivateur
dont la terre est situde sur ce chemin, a soutenu
que la taxe propos6e forcerait son client A vendre
sa terre. Par contre, $3,000 l'acre 6quivaut A plu-
sieurs fois sa valeur en tant que terre de culture et
cette appriciation rsulte pour une bonne part des
sommes que la municipalit6 a consacr6es A cet 6gout.
A mon avis, il n'est donc pas injuste qu'il ait A payer
cette taxe.

Je suis d'avis que l'opposition soulev6e par l'avocat
de Modern Tools Company Limited laquelle posshde
un grand terrain en bordure du chemin Industrial
a plus de poids. II pr6tend que bien que le terrain
se vende A des prix 6lev6s, le march6 est encore
limit6 et qu'en cons6quence cette taxe pourrait
obliger son client A vendre A un prix beaucoup
moindre.

Il est certain que cet ouvrage augmentera de
beaucoup l'imposition industrielle de la ville et il
ne parait donc pas d6raisonnable que la ville re-
nonce aux perceptions projetbes jusqu'a maintenant.
Je recommande, en cons6quence, I'adoption du projet
de riglement a condition que sa dur6e soit modifibe
de 30 A 24 ans, le premier versement de taxe devant
avoir lieu en 1968. Je recommande de ne pas adjuger
de d6pens.

Le 6 f6vrier, une ordonnance de la Commis-
sion municipale a impos6 la taxe d'6gout en cause
r6partie sur vingt-quatre ans h compter de 1968.
Le 20 f6vrier 1967, le rkglement n* 2068, modi-
fi6 par la Commission municipale, a regu la
troisinme lecture et I'approbation ddfinitive de la
municipalit6.

La Cour d'appel a accord6 l'autorisation
d'appeler de 1'ordonnance rendue par la Com-
mission municipale le 6 fivrier, mais elle a par
la suite annul6 l'appel & cause de l'omission de
l'appelant Langs de se conformer h l'art. 95(2)
du Ontario Municipal Board Act, lequel article
exige 'envoi h la Commission municipale d'un
avis d'inscription de l'appel pour audition dans
un d6lai fixe. (Re: Langs v. Town of Preston2.)
Ce jugement a 6t6 rendu le 25 octobre 1967.

L'6tape suivante a 6t6 la d61ivrance par la
Cour supreme de l'Ontario, le 8 juillet 1968, d'un
bref qui soulve les questions qui nous sont
maintenant soumises. Le demandeur est Thomas

2 [1968] 1 O.R. 102.
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The main issue is the.power of the municipality
to pass the by-law imposing the sewer rate after
the work had been authorized and completed. The
ratepayer relied on s. 380(2) of The Municipal
Act, R.S.O. 1960, as amended by 1962-63, c. 87,
s. 17. The trial judge rejected this submission and
held that s. 41 of The Ontario Water Resources
Commission Act permitted the passing of the
sewer rate by-law following the agreement with
the Commission. He dismissed the action. The
Court of Appeal accepted the ratepayer's submis-
sion, allowed the appeal and quashed the by-law.

I would allow the appeal and restore the judg-
ment at trial dismissing the action. In my opinion,
By-law 2068 was authorized by s. 41 of The On-
tario Water Resources Commission Act set out
above in the report of the Municipal Board. The
key words are:

The council of a municipality that has entered
into an agreement with the Commission under section
39 may by by-law, subject to the approval of the
Board, provide for imposing upon owners or occu-
pants of land who derive or will or may derive a
benefit from the project a sewer rate or water works
rate....

Prior to 1957, the only authority for the impo-
sition of a sewer rate upon owners or occupants
of land to be benefited was to be found in
s. 380(2) of The Municipal Act, which is also
set out in the report of the Municipal Board.

But there was a significant change in 1957.
In that year, The Ontario Water Resources Com-
mission Act was re-enacted by 5-6 Elizabeth II,
c. 88, and s. 41(1) (2) (3) appeared in the
Act for the first time. The result of this re-
enactment was to provide a second source of
municipal jurisdiction to impose sewer rates on
particular land and the power was no longer con-
fined to s. 380(2).

The Court of Appeal, however, appears to have
taken the view that s. 380 of The Municipal Act
is the governing enactment and that s. 41 of The
Ontario Water Resources Commission Act does

W. Langs, propri6taire d'un grand terrain. La
question en litige porte sur le pouvoir de la muni-
cipalit6 d'adopter un r~glement d6cr6tant l'im-
position de la taxe d'6gout apr~s que l'ouvrage
a 6t6 autoris6 et termin6. Le contribuable a in-
voqu6 l'art. 380(2) du Municipal Act, S.R.O.
de 1960, modifi6 par 1'art. 17 du c. 87 de 1962-
1963. Le juge de premibre instance a rejet6 cette
pr6tention et a conclu que l'art. 41 de 1'Ontario
Water Resources Commission Act permet d'a-
dopter un riglement d'imposition de taxe d'6gout
aprbs la signature de 1'entente avec la R6gie. II
a rejet6 l'action. La Cour d'appel a fait droit aux
pr6tentions du contribuable, elle a accueilli l'ap-
pel et annul6 le riglement.

Je suis d'avis d'accueillir 1'appel et de r6tablir
le jugement de premiere instance qui rejette l'ac-
tion. A mon avis, le riglement no 2068 a 6t6
autoris6 en vertu de 1'art. 41 de l'Ontario Water
Resources Commission Act ci-dessus cit6 dans
le rapport de la Commission municipale. Les mots
cl6s sont les suivants:
[TRADUCTION] Le Conseil d'une municipalit6 qui a
conclu une entente avec la R6gie sous I'empire de
Particle 39 peut, par rkglement, sujet h 1'approbation
de la Commission municipale, d6criter l'imposition
aux propri~taires ou occupants d'immeubles qui pro-
fitent des travaux ou qui pourront en profiter h l'ave-
nir, d'une taxe d'aqueduc ou d'6gout ....

Avant 1957, le seul pouvoir d'imposer une
taxe d'6gout aux propri6taires ou occupants des
immeubles h desservir avait sa source dans l'art.
380(2) du Municipal Act 6galement cit6 dans le
rapport de la Commission municipale.

Il y a toutefois eu une modification importante
en 1957. Cette ann6e-1h, on a refondu l'Ontario
Water Resources Commission Act par la loi
5-6 Elizabeth II, c. 88, et les par. 1, 2 et 3
de I'art. 41 sont apparus dans la Loi pour la
premiere fois. Le r6sultat de cette refonte a 6t6
d'6tablir une seconde source du pouvoir munici-
pal d'imposer des taxes d'6gout sur un immeuble
en particulier, ce pouvoir ne d6pendant plus du
seul art. 380(2).

La Cour d'appel parait cependant avoir adopt6
l'avis que l'art. 380 du Municipal Act est la dis-
position maitresse et que l'art. 41 de l'Ontario
Water Resources Commission Act n'amoindrit
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not relax the requirements of s. 380. There are
two objections to such a finding. First, it ignores
the opening words of s. 41(1) that the council
of the municipality that has entered into an agree-
ment with the Commission under s. 39 may by by-
law . . . provide for imposing . . . a sewer or

water works rate . . . . Second, by s. 41(3), the
application of s. 380 of The Municipal Act is
expressly made subject to s. 41 and is to apply
mutatis mutandis. My conclusion is that there is
no conflict between s. 41 of The Ontario Water
Resources Commission Act and s. 380(2), and
that the sewer rating by-law may be passed after
the work has been authorized by the agreement
with the Commission and completed, and that the
approval of the Municipal Board may be given
subsequently.

The respondent, in this Court, as he had in the
Court of Appeal, contended that the appellant
had purported to authorize the construction of an
illegal work, having failed to comply with the
provisions of s. 64 of The Ontario Municipal
Board Act, R.S.O. 1960, c. 274. The appellant's
position is that the agreement between the appel-
lant and the Ontario Water Resources Commis-
sion was authorized by By-law 2067, which by-
law was approved by the Ontario Municipal
Board. No appeal was taken from the order of
the Board and no attack was made on the validity
of By-law 2067 in these proceedings. The state-
ment of claim is limited to a claim for a declara-
tion that By-law 2068 is invalid. The trial judge
said:

We are not concerned, however, in this action with
the authorization of By-law 2067; this by-law is ad-
mittedly valid. It is the approval of the sewer rating
by-law that is presently challenged.

I agree with the view expressed by Kelly J. A.
in the Court of Appeal in respect of this sub-
mission:

The other ground of appeal, i.e., that in failing to
comply with s. 64 of the Ontario Municipal Board
Act, the municipality purported to authorize an un-
authorized work, constitutes an attack on the validity
of By-law 2067. The statement of claim does not

pas les exigences de l'art. 380. Une telle con-
clusion soulbve deux objections. Premidrement,
elle fait abstraction des premiers mots de I'art.
41(1) selon lesquels [TRADUOTION] <le conseil
d'une municipalit6 qui a conclu une entente avec
la R6gie sous l'empire de I'article 39 peut, par
rbglement . .. d6cr6ter l'imposition . .. d'une taxe
d'aqueduc ou d'6gout . . . Deuxibmement, en
vertu de l'art. 41(3), 1'application de 1'art. 380 du
Municipal Act est express6ment assujettie h l'art.
41 et doit se faire mutatis -mutandis. J'arrive A
la conclusion qu'il n'y a pas de conflit entre l'art.
41 de l'Ontario Water Resources Commission Act
et I'art. 380(2), que le rbglement imposant une
taxe d'6gout peut 8tre adopt6 apris que l'ouvrage
a 6t6 autoris6 par une entente avec la R6gie et
qu'il est termin6, et que l'approbation de la Com-
mission municipale peut 6tre donn6e par la suite.

L'intim6 a soutenu en cette Cour, comme il
l'avait fait en Cour d'appel, que 1'appelante a
pr6tendu autoriser la construction d'un ouvrage
ill6gal, ne s'6tant pas conform6e aux dispositions
de l'art. 64 du Ontario Municipal Board Act,
S.R.O. de 1960, c. 274. L'appelante soutient que
l'entente intervenue entre l'appelante et la R6gie
des eaux de l'Ontario a 6t6 autoris6e par le rigle-
ment n* 2067, que la Commission municipale de
1'Ontario a approuv6. Personne n'a interjet6 appel
de l'ordonnance de la R6gie et la validit6 du
rbglement n* 2067 n'est pas contest6e dans la
pr6sente affaire. La d6claration se borne h de-
mander un jugement d6clarant le rbglement
no 2068 nul. Le juge de premiere instance a dit
ceci:

La pr6sente action ne porte pas cependant sur l'ap-
probation du rbglement n' 2067, ce riglement est
reconnu valide. C'est I'approbation du rbglement im-
posant une taxe d'6gout que l'on conteste pr6sente-
ment.

Je partage l'avis exprim6 par le Juge d'appel
Kelly au sujet de cette pr6tention:

[TRADUCTION] L'autre moyen d'appel, soit qu'en ne
se conformant pas A l'art. 64 de l'Ontario Municipal
Board Act, la municipalit6 a pr6tendu autoriser un
ouvrage non approuv6, constitue une contestation de
la validit6 du rbglement no 2067. La d6claration ne
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directly attack the validity of By-law 2067. In the
view I have taken of By-law 2068, it is unnecessary
to deal with the validity of By-law 2067. I do not
consider that in the absence of any prayer seeking
a declaration as to its invalidity, the judgment in
this action should attempt to establish its validity
or invalidity. If the plaintiff feels he has a remedy
in this regard he should seek it in ad hoc proceed-
ings.

I would allow the appeal with costs both here
and in the Court of Appeal, and restore the judg-
ment at trial dismissing the action with costs.

LASKIN J. (dissenting)-By-law 2068 of the
appellant municipality, "being a by-law with re-
spect to sewer rates under s. 41 of The Ontario
Water Resources Commission Act, R.S.O. 1960,
c. 281, as amended, and s. 380 of The Municipal
Act, R.S.O. 1960, c. 249, as amended", was
passed on third reading on February 20, 1967.
It received its first two readings on November 7,
1960. In its then form it provided for the imposi-
tion of a prescribed sewer rate for a period of
thirty years commencing in 1962. The required
approval thereof by the Ontario Municipal Board,
when in its form as a proposed by4aw, was first
refused in a decision communicated on October
24, 1961. After a hearing de novo on January 5,
1967, the Board adopted a recommendation of
its vice-chairman, as permitted under its govern-
ing statute, and approved the proposed by-law
on February 6, 1967, provided the sewer rate
period was changed from thirty years to twenty-
four years, with the first payment of the levy to
be in 1968. This change was made in the pro-
posed by-law and third reading followed.

The validity of the by-law was unsuccessfully
attacked by an affected owner of land, but the
judgment of Lacourciere J. dismissing his action
was reversed by the Ontario Court of Appeal,
speaking unanimously through Kelly J.A. It will
help to focus on the legal issues raised by the
further appeal to this Court if I set out the chronol-
ogy of events relevant thereto. They have their

conteste pas directement la validit6 du riglement
n' 2067. ttant donn6 I'attitude que j'ai prise quant
au rbglement n' 2068, il est inutile de s'arr8ter a la
validit6 du riglement n* 2067. Je ne crois pas qu'1
d6faut de conclusion demandant de le d6clarer nul,
le jugement dans la pr6sente action devrait statuer
sur sa validit6 ou sur sa nullit6. Si le demandeur
juge qu'il a un recours a ce sujet, il devrait le faire
valoir par des proc6dures A cette fin.

Je suis d'avis d'accueillir le pourvoi avec dd-
pens tant en cette Cour qu'en Cour d'appel et de
r6tablir le jugement de preminre instance qui
rejette f'action avec d6pens.

LE JUGE LASKIN (dissident)-Le riglement
no 2068 de la municipalit6 appelante, soit le [TRA-
DUCTION] <rglement concernant les taxes d'6gout
sous l'empire de l'art. 41 de l'Ontario Water Re-
sources Commission Act, S.R.O. de 1960, c. 281
et modifications et de l'art. 380 du Municipal Act,
S.R.O. de 1960, c. 249 et modifications a 6t6
adopt6 en troisibme lecture le 20 f6vrier 1967. Il
avait franchi les 6tapes de la preminre et de la
deuxibme lecture le 7 novembre 1960. Dans sa
forme initiale, il d6cr6tait l'imposition d'une taxe
d'6gout d6termin6e, r6partie sur trente ans A
compter de 1962. Par d6cision communiqu6e le
24 octobre 1961, I'Ontario Municipal Board
(Commission municipale) avait d'abord refus6
d'approuver le projet de r~glement, dont l'appro-
bation est obligatoire. A la suite d'une nouvelle
audition tenue le 5 janvier 1967, la Commission
municipale a suivi la recommandation de son
vice-pr6sident, comme la loi qui la r6git le permet,
et a approuv6 le projet de rbglement le 6 f6vrier
1967, A condition que la dur6e de la r6partition de
la taxe d'6gout soit r6duite de trente A vingt-
quatre ans et que le premier versement soit celui
de 1968. On a apport6 ce changement au projet
de riglement et on l'a adopt6 en troisibme lecture.

Un des propri6taires fonciers touch6s par le
rbglement en a contest6 la validit6 sans succhs,
mais par un arr~t unanime dont le Juge d'appel
Kelly a r6dig6 les motifs la Cour d'appel de
l'Ontario a infirm6 la d6cision du Juge Lacour-
cibre de rejeter faction. Pour mieux d6finir les
questions de droit soulev6es par le pourvoi A
cette Cour je donnerai la chronologie des 6v6ne-
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setting in ss. 39, 40 and 41 of The Ontario Water
Resources Commission Act which read as follows:

39 (1) Any one or more municipalities may ap-
ply to the Commission for the provision of and
operation by the Commission of water works or
sewage works for the municipality or municipalities.

(2) The Commission may thereupon furnish to
such municipality or municipalities,

(a) an estimate of the cost of the project and such
other information as the Commission may deem
advisable;
(b) a statement of the terms and conditions upon
which the Commission will complete and operate
the project; and
(c) a form of agreement to be entered into be-
tween the municipality or municipalities and the
Commission.
(3) The council of any municipality may by by-

law authorize the municipality to enter into such
an agreement with the Commission and, subject to
the approval of the Lieutenant Governor in Council,
the Commission may enter into any such agreement
with any municipality or municipalities and, when
such an agreement has been entered into, the parties
thereto have all such powers as may be necessary
to carry out the provisions thereof or of any under-
taking given pursuant thereto.

(4) ....
(5) Where a municipality that proposes to enter

into an agreement with the Commission is required
to obtain the approval of the Board with respect to
any aspect of the proposed project, the application
for such approval shall be made by the Commission
on behalf of the municipality.

40 (1) Every municipality that has entered into
an agreement with the Commission under section 39
shall pay to the Commission the following sums or,
where such agreement is with more than one munic-
ipality, or where the project requires more than one
agreement at least one of which is with a municipal-
ity, its share as adjusted by the Commission of the
following sums:

2. In each calendar year for such period of
years as may be prescribed by such agreement,
commencing not later than the fifth calendar year
next following the date of completion of such
project, such sum as would be necessary with in-
terest compounded annually thereon at the rate
of 3 per cent per annum to form at the expiry
of such period of years a fund equal to the cost
of such proiect.

ments qui s'y rapportent. Ces questions d6rivent
des art. 39, 40 et 41 de l'Ontario Resources Com-
mission Act qui se lisent comme suit:

[TRADUCTION] 39 (1) Une ou plusieurs munici-
palitis peuvent demander A la R6gie de leur fournir
et d'exploiter pour elles des rbseaux d'aqueduc ou
d'6gout.

(2) Sur une telle r6quisition, la R6gie peut four-
nir h ces municipalitis

a) une estimation du coft des travaux et tous au-
tres renseignements que la R6gie juge utiles;

b) une 6num6ration des clauses et conditions aux-
quelles la R~gie ex6cutera et exploitera les tra-
vaux; et
c) un projet de la convention & intervenir entre
la ou les municipalit6s et la R6gie.

(3) Le conseil de toute municipalit6 peut par r6-
glement autoriser celle-ci & conclure une telle entente
avec la R6gie et, sous r6serve de I'approbation du
lieutenant-gouverneur en conseil, la R6gie peut con-
clure toute entente de ce genre avec une ou plu-
sieurs municipalit6s et aprbs la signature d'une telle
entente les parties ont tous les pouvoirs necessaires
A l'ex6cution des dispositions de l'entente ou de tout
engagement qui en d6coule.

(4) ....
(5) Lorsqu'une municipalit6 qui projette de con-

clure une entente avec la R6gie doit obtenir l'appro-
bation de la Commission municipale i l'6gard de
tout aspect des travaux projet6s, la demande d'ap-
probation doit 8tre faite par la R6gie pour le compte
de la municipalit6.

40 (1) Toute municipalit6 qui a conclu une en-
tente avec la R6gie en vertu de Part. 39 doit payer,
A la R6gie, les sommes suivantes, ou, lorsque plu-
sieurs municipalit6s sont parties A l'entente, ou que
les travaux exigent plus d'une entente dont au moins
une A laquelle une municipalit6 est partie, sa part,
d6termin6e par la R6gie, des sommes suivantes:

2. Chaque ann6e civile de la p6riode prescrite
par l'entente, A compter d'au plus cinq ans apris
la fin des travaux pr~vus A l'entente, la somme qui
produirait a l'expiration de telle p6riode un fonds
6gal au coGt des travaux avec intrits compos6s
annuellement au taux de 3% pour cent I'an.
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41 (1) The council of a municipality that has
entered into or proposes to enter into an agreement
with the Commission under section 39 may by by-
law, subject to the approval of the Board, provide
for imposing upon owners or occupants of land who
derive or will or may derive a benefit from the
project a sewer rate or water works rate, as the case
may be, sufficient to pay the whole or such portion
as the by-law may specify of the annual payments
to the Commission required to be made under clause
a of paragraph 1 and paragraph 2 of subsection 1
of section 40 and, with the like approval, such by-
law may from time to time be amended or repealed.

(la) Where a by-law under subsection 1 imposes
a sewer rate or water works rate upon owners or
occupants of land, the council of the municipality
may provide for commutation for payment in cash
of the whole or any part of the rate imposed and
may prescribe the terms and conditions thereof.

(2) The council of a municipality that has en-
tered into or proposes to enter into an agreement
with the Commission under section 39 may by by-
law provide for imposing upon owners or occupants
of land from which sewage is received, treated or
disposed of or to which water is supplied through
or by the project a sewage service rate or water ser-
vice rate, as the case may be, sufficient to pay the
whole or such portion as the by-law may specify of
the annual payments to the Commission required to
be made under clauses b and c of paragraph 1 of
subsection 1 of section 40.

(3) Subject to this section, section 380 of The
Municipal Act applies mutatis mutandis to sewer
rates and sewage service rates imposed under this
section.

(4) Every water works rate or water service rate
imposed under this section shall, in so far as is prac-
ticable and subject to this section, be imposed in
the same manner and with and subject to the same
provisions as apply to a water works rate or sewage
service rate, respectively, under section 380 of The
Municipal Act, and that section applies mutatis mu-
tandis to the imposition of such rates.

The Ontario Water Resources Commission Act,
as re-enacted in 1957, and as amended in 1958
enabled a municipality by agreement with the
Commission, on prescribed terms as to repayment,

41 (1) Le conseil d'une municipalit6 qui a conclu
une entente avec la R6gie sous 1'empire de l'article
39 ou qui projette de le faire peut par r~glement,
sujet i l'approbation de la Commission municipale,
d6cr6ter l'imposition aux propri6taires ou occupants
d'immeubles qui profitent des travaux ou qui pour-
ront en profiter A 1'avenir, d'une taxe d'aqueduc ou
d'6gout, selon le cas, de manibre A prblever la tota-
lit6 ou la partie que d6termine le rbglement des
sommes que repr6sentent les versements annuels h
faire h la R6gie en vertu du sous-alin6a a) de I'ali-
n6a 1) et de l'alin6a 2) du paragraphe (1) de l'ar-
ticle 40. Moyennant semblable approbation, le con-
seil peut modifier ou abroger ledit riglement.

(la) Lorsqu'un riglement impose en vertu du
paragraphe (1), une taxe d'aqueduc ou d'6gout
aux propri6taires ou occupants d'immeubles, le
conseil de la municipalit6 peut permettre la com-
mutation de la totalit6 ou de partie de la taxe en
un seul versement comptant et d6terminer les
modalit6s de cette commutation.

(2) Le conseil d'une municipalit6 qui a conclu
une entente avec la R6gie en vertu de 'article 39 ou
qui projette de le faire peut, par riglement, d6cr6ter
l'imposition, aux propri6taires ou occupants d'im-
meubles dont les 6gouts se d6versent pour traitement
ou 61imination dans un systhme projet6 ou construit,
ou aux propri6taires ou occupants d'immeubles ali-
ment6s par un r6seau d'aqueduc, d'une taxe de ser-
vice d'6gout ou d'aqueduc, selon le cas, de manibre
a prblever la totalit6 ou la partie que d6termine le
rkglement des sommes que repr6sentent les verse-
ments annuels a faire h la R6gie en vertu des sous-
alin6as b) et c) de l'alinia 1 du paragraphe (1) de
Particle 40.

(3) Sous r6serve des dispositions du pr6sent arti-
cle, l'article 380 du Municipal Act s'applique muta-
tis mutandis aux taxes d'6gout et de service d'6gout
cr66es en vertu du pr6sent article.

(4) Toute taxe d'aqueduc ou de service d'aqueduc
impos6e en vertu du pr6sent article doit, sous r6ser-
ve des dispositions du present article et dans la me-
sure du possible, 6tre impos6e de la mime manibre
que les taxes d'aqueduc ou de service d'6gout, selon
le cas, cr66es en vertu de 1'article 380 du Municipal
Act, et suivant les m~mes modalit6s; l'article 380 du
Municipal Act s'applique mutatis mutandis a l'im-
position de ces taxes.

L'Ontario Water Resources Commission Act,
refondu en 1957 et modifi6 en 1958, permet A
une municipalit6 de faire construire et exploiter
par la R6gie des eaux pour le compte de la
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to have the latter construct and operate water
or sewage works for the municipality. Theretofore,
such works had to be provided, if at all by the
municipality itself, through the procedure set
down in s. 380 of The Municipal Act, long in
force in the province, if the whole or part of the
cost was to be met by a rate upon benefiting own-
ers. Section 380 is an elaborate code for raising
the money and imposing the rates necessary to
pay for a water or sewer project. For present
purposes, it is enough to quote s. 380(2) which
is in these words:

- Subject to the approval of the Municipal Board
first being obtained, the council of a local municipal-
ity, in authorizing the construction of sewage works
or water works, may by by-law provide for imposing
upon owners or occupants of land who derive or will
or may derive a benefit from the sewage works or
water works a sewer rate or a water works rate, as
the case may be, sufficient to pay for the whole or
such portion or percentage of the capital cost of the
works as the by-law may specify, and, with the like
approval, such by-law may from time to time be
amended or repealed.

Having decided to embark on a sewage project
by agreement with the Commission, the munici-
pality enacted By-law 2067 on February 24, 1961.
Like By-law 2068, it received its first two read-
ings on November 7, 1960. By-law 2067 author-
ized the municipality to execute an agreement with
the Commission for preliminary planning and pre-
paratory work in connection with the project, and
to execute thereafter, subject to the approval of
the Ontario Municipal Board, a construction
agreement. The preliminary work agreement was
dated December 6, 1960, and the construction
agreement was executed on July 6, 1961. The
Board's approval to the latter agreement was
given on June 29, 1961.

The work contemplated by the construction
agreement was in fact begun before the enact-
ment of By-law 2067 and was completed by
April 2, 1961, before the required approval of
the Board was given and before the agreement
was executed. As is also evident from what has

municipalit6 et par entente avec la R6gie, des
systhmes d'aqueduc et d'6gout, moyennant des
modalitbs de remboursement. Auparavant, pour
autant que c'6tait la municipalit6 elle-meme qui
y pourvoyait, ces systhmes devaient 6tre fournis
selon un processus 6tabli h I'art. 380 du Munici-
cipal Act, en vigueur depuis longtemps dans la
province, si la totalit6 ou partie du cofit devait
6tre mise h la charge des propri6taires qui en profi-
teraient. L'article 380 est un code d6taill6 sur la
fagon de pr6lever des fonds et d'imposer les taxes
n6cessaires au financement des travaux d'aqueduc
et d'6gout. Pour les fins des pr6sentes, il suffit de
citer le par. (2) de l'art. 380 qui se lit comme
suit:

[TRADUCTION] Sous r6serve d'obtenir l'autorisation
pr6alable de la Commission municipale, le conseil
d'une municipalit6 locale peut, en autorisant la cons-
truction de systhmes d'6gout ou de r6seaux d'aque-
duc, par rbglement, d6criter l'imposition, aux pro-
pri6taires ou occupants d'immeubles qui profitent des
r6seaux d'aqueduc et des systhmes d'6gout ou h ceux
qui pourront en profiter h l'avenir, d'une taxe d'aque-
duc ou d'6gout, selon le cas, de manibre a prlever la
totalit6 ou la partie ou pourcentage que d6termine
le riglement du cofit en capital des travaux. Moyen-
nant semblable approbation, le conseil peut, 1 l'oc-
casion, modifier ou abroger ledit riglement.

Ayant d6cid6 de faire am6nager des 6gouts par
entente avec la Rgie, la municipalit6 a adopt6 le
riglement no 2067 le 24 f6vrier 1961. Comme le
riglement no 2068, il a subi les deux premieres
lectures le 7 novembre 1960. Le r~glement
no 2067 autorise la municipalit6 A conclure une
entente avec la R6gie sur la phase de planification
et de pr6paration des travaux et i conclure, par
la suite, avec l'autorisation de la Commission
municipale de I'Ontario, une autre entente portant
sur leur r6alisation. L'entente sur la phase pr6-
paratoire est dat6e du 6 dicembre 1960 et celle
portant sur la r6alisation a td sign6e le 6 juillet
1961. La Commission municipale a donn6 son
approbation A la seconde entente le 29 juin 1961.

Les travaux vis6s A 1'entente sur la r6alisation
ont, de fait, d6but6 avant I'adoption du rbgle-
ment no 2067; ils 6taient terminds le 2 avril 1961,
avant que la Commission municipale n'accorde
son approbation et avant la signature de l'entente.
De mime, il ressort clairement de ce qui pr6cede
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gone before, the work was completed before the
enactment of By-law 2068 and before approval
thereof by the Board. The approvals in question
are prescribed by s. 64 of The Ontario Municipal
Board Act, R.S.O. 1960, c. 274, which is as
follows:

64 (1) Notwithstanding the provisions of any
general or special Act, a municipality shall not,

(a) authorize; or
(b) exercise any of its powers to proceed with;
or
(c) provide any moneys for,

any undertaking, work, project, scheme, act, matter,
or thing, the cost or any portion of the cost of which
is to be,

(d) raised in a subsequent year or years; or

(e) provided by the issue of debentures,
until the approval of the Board has first been ob-
tained.

(2) ....

(3) The passing of a by-law by a council to auth-
orize or to exercise any of its powers to proceed
with, or to provide any money for, any undertaking,
work, project, scheme, act, matter or thing referred
to in subsection 1 shall not be deemed to be in con-
travention of subsection 1 if such by-law contains a
provision to the effect that the by-law shall not take
effect until the approval of the Board under sub-
section 1 has been obtained.

What falls to be decided is, first, whether s. 41
of The Ontario Water Resources Commission Act
enables a municipality to obtain approval for and
pass its rating by-law after the project for which
it imposes rates has been approved and, indeed,
after the work involved has been completed. It is
common ground that under s. 380 of The Munici-
pal Act, a rating by-law must be enacted prior
to or contemporaneously with the authorization of
the work, the approval of the Board to the by-
law being first obtained. A second question raised
in this appeal is whether the Board could law-
fully give its approval to the rating by-law (assum-
ing the first objection thereto fails) when it had
previously rejected an application for approval.
There was a third question brought to the Court's
attention by the appellant and argued by the re-
spondent, which the former contended was not

que les travaux ont 6t6 terminds avant l'adoption
du rkglement no 2068 et avant son approbation
par la Commission municipale. Les approbations
en cause sont obligatoires en vertu de l'art. 64
de l'Ontario Municipal Board Act, S.R.O. de
1960, c. 274, lequel se lit ainsi:

[TRADUCTION] 64 (1) Nonobstant les dispositions
de toute autre loi g6n6rale ou sp6ciale, une munici-
palit6 ne peut:

a) autoriser, ni
b) exercer aucun de ses pouvoirs pour ex6cuter,
ni
c) financer

aucune entreprise, travail, projet, plan, acte, affaire
ou chose dont le cofit total ou partiel sera

d) prdlev6 au cours de l'annie ou des annies sui-
vantes, on
e) financ6 par l'6mission d'obligations,

avant d'avoir d'abord obtenu l'approbation de la
Commission.

(2) ....

(3) L'adoption par un conseil d'un rkglement
ayant pour but d'autoriser ou d'exercer un de ses
pouvoirs pour ex6cuter ou financer une entreprise,
travail, projet, plan, acte, affaire ou chose mention-
n6e au paragraphe (1) ne sera pas cens6e enfreindre
le paragraphe (1) si le riglement comporte une dis-
position pr6voyant qu'il n'entrera en vigueur qu'a-
prs avoir regu l'approbation de la Commission con-
form6ment au paragraphe (1).

Ce que nous avons & d6cider, c'est d'abord si
l'art. 41 de l'Ontario Water Resources Com-
mission Act permet h une municipalit6 de faire
approuver son r~glement d'imposition et de 1'adop-
ter, apris avoir fait approuver l'entreprise pour
laquelle elle impose des taxes et m~me aprs
l'ex6cution des travaux en cause. On admet qu'en
vertu de l'art. 380 du Municipal Act il faut adopter
un rbglement d'imposition avant ou au moment
d'autoriser les travaux, l'approbation du rbgle-
ment par la Commission municipale venant en
premier lieu. La deuxibme question que soulive
le pr6sent pourvoi est celle de savoir si la Com-
mission municipale pouvait 16galement approuver
le rbglement d'imposition (fL supposer que le
premier grief contre le r~glement ne soit pas
fond6) alors qu'elle avait d6ja refus6 de le faire.
L'appelante a port6 a l'attention de la Cour une

699[1972] R.C.S. TOWN OF PRESTON C. LANos Le luge Laskin



700 TW FPETNV AG aknJ 17]SCR

open on the pleadings. It related to By-law 2067,
and involved the contention that the work pro-
vided for thereunder was never properly author-
ized by reason of non-compliance with s. 64 of
The Ontario Municipal Board Act, and hence
there was no lawful foundation for a rating by-
law.

Kelly J.A. in the Ontario Court of Appeal
rejected the present respondent's argument on the
second question, relying in that connection on s.
42 of The Ontario Municipal Board Act, and held
that the third was not open because it was in
effect an attack on the validity of By-law 2067 and
its validity had not been put in issue by the re-
spondent. He did, however, rule against the muni-
cipality on the main question of the validity of By-
law 2068 in the light of s. 41 and s. 380, in the
following concluding reasons:

... I do not consider that s. 41 contemplates that
the rating by-law may be passed after the work has
been authorized. The work having been authorized
on June 29, 1961, by By-law 2067, the rating by-law
was not validly adopted since the approval of the
Municipal Board to the rating by-law had not been
"first" obtained as required by s. 380 (2).

There is no doubt that s. 41 of The Ontario
Water Resources Commission Act departs from
the scheme of s. 380 of The Municipal Act if it
permits a rating by-law to be passed after an
agreement for a water or sewer project has been
concluded between a municipality and the Com-
mission. The appellant municipality contends that
this follows from the opening words of s. 41 (1),
which speaks of a municipal council "that has
entered into . . . an agreement with the Commis-
sion under section 39". Moreover, there would
also be a departure from the scheme of s. 380 if
authorization for a water or sewer project may be
given under s. 41 after the project has in fact
been completed. In so far as Ontario Municipal
Board approval is necessary for the agreement
itself (as to which see s. 39 (5) of The Ontario
Water Resources Commission Act), the applicable

troisibme question, que l'intim6 de son c6t6 a
trait6e, 1'appelante soutenant qu'il n'y avait pas
contestation li6e sur cette question. Cette troisiame
question a trait au rbglement n' 2067 et comporte
l'argument que les travaux pr6vus h ce rbglement
n'ont jamais 6t6 r6gulibrement autoris6s A cause de
1'inobservance de l'art. 64 de l'Ontario Municipal
Board Act et que, par cons6quent, il n'y a pas de
fondement 16gal A un riglement d'imposition.

En cour d'appel de 'Ontario, le juge d'appel
Kelly a rejet6 les pr6tentions de l'intim6 dans le
pr6sent pourvoi au sujet de la deuxibme question
en se fondant h cet 6gard sur 1'art. 42 de l'Ontario
Municipal Board Act et a conclu que la troisibme
question n'6tait pas en litige parce qu'elle constitue
en r6alit6 une contestation de la validit6 du r~gle-
ment no 2067, validit6 que l'intim6 n'avait pas
mise en cause. Le Juge Kelly, toutefois, a rendu
une d6cision d6favorable A la municipalit6 sur la
question principale de la validit6 du rbglement
no 2068 et ce, A la lumibre des art. 41 et 380; il
dit A ce sujet, A la fin de ses motifs, que je
cite:
[TRADUCTION] Je ne suis pas d'avis que l'art. 41 pr6-
voit que le rbglement d'imposition peut 6tre adopt6
apris que l'ouvrage a 6t6 autoris6. L'ouvrage ayant
6t6 autoris6 le 29 juin 1961 par le rbglement n' 2067,
le riglement d'imposition n'a pas 6t6 validement
adopt6 puisque l'on n'a pas obtenu l'approbation
apr6alable> de la Commission municipale comme
l'exige l'art. 380 (2).

Il n'y a pas de doute que l'art. 41 de l'Ontario
Water Resources Commission Act s'6carte des
dispositions de l'art. 380 du Municipal Act s'il
permet que soit adopt6 un rkglement d'imposition
apris la signature d'une entente entre une mu-
nicipalit6 et la R6gie pour la construction d'ac-
queducs ou d'6gouts. La municipalit6 appelante
soutient que cette cons6quence d6coule des pre-
miers mots de l'art. 41 (1) qui traitent d'un
conseil municipal <qui a conclu une entente avec
la R6gie sous l'empire de Particle 39>>. De plus,
il y aurait aussi d6rogation aux dispositions de
l'art. 380 si l'autorisation de construire un aque-
duc ou un 6gout pouvait s'obtenir en vertu de
1'art. 41 aprbs que la construction est de fait
termin6e. Pour autant que l'approbation de la
Commission municipale de l'Ontario est n6ces-
saire pour conclure 1'entente elle-m8me (A ce

r19721 S.C.R.
700

TOWN OF PRESTON V. LANGs Laskin I.



TOWN OF PRESTON C. LANGs Le Juge Laskin

provisions are to be found in s. 64 of The On-
tario Municipal Board Act. They were formally
satisfied in the present case because the project
as set out in the agreement was approved before
the execution of the agreement; and the record
shows that the preliminary work agreement was
also entered into with the approval of the Board.

The position of the appellant municipality is
that on its analysis of s. 41 it is immaterial that
the work contemplated by the agreement was
begun or was completed before the agreement
therefor was executed with Board approval, or
before the rating by-law was enacted with Board
approval. Issue is taken by the respondent with
this position on two grounds. First, it is submitted
that the mutatis mutandis application of s. 380 of
The Municipal Act to s. 41 carries the obligation
of proper authorization of the work, which is not
satisfied merely by execution of the agreement
with the Commission but requires the enactment
of a rating by-law at or before the same time,
especially in view of s. 64 of The Ontario Muni-
cipal Board Act which applies "notwithstanding
the provisions of any general or special Act". The
second submission is that even in terms of s. 41
itself, the reference therein to an agreement under
s. 39 is to an agreement looking to the construc-
tion and operation of works, and it is only "when
such an agreement has been entered into [that]
the parties thereto have all such powers as may be
necessary to carry out the provisions thereof", to
quote from s. 39 (3).

I do not agree that the first of the above two
objections is maintainable in a case where there
is a properly approved and executed agreement
relating to work to be constructed in pursuance
thereof. The mutatis mutandis application of s.
380 does not warrant the subordination of s. 41
(1) to the exact scheme of s. 380 (2), and this
would be the result if a rating by-law could not,
with the previous approval of the Board, be en-
acted after the approval and execution of a con-
struction agreement as aforesaid. If -the agree-
ment of July 6, 1961, is typical, it is clear that the
ratepayers of the municipality would know at the

sujet, voir 1'art. 39 (5) de 1'Ontario Water Re-
sources Commission Act), les dispositions appli-
cables se trouvent A 'art. 64 du Ontario Municipal
Board Act. Dans la pr6sente affaire, on s'y est
strictement conform6 puisque le projet d6fini A
1'entente a fait l'objet d'une approbation avant la
signature de l'entente; le dossier indique que
1'entente portant sur la phase pr61iminaire des
travaux a 6galement regu 1'approbation de la
Commission municipale.

La position de la municipalit6 appelante est que
d'apr&s son interpr6tation A elle de l'art. 41, il
n'importe pas que les travaux vis6s par une entente
aient d6but6 ou se soient termin6s avant la signa-
ture de l'entente avec l'approbation de la Commis-
sion municipale ou avant l'adoption du riglement
d'imposition avec l'approbation de la Commission
municipale. L'intim6 conteste cette position sur
deux plans. D'abord il soutient que l'application
mutatis mutandis de l'art. 380 du Municipal Act
A l'art. 41 emporte 1'obligation de faire autoriser
1'ouvrage de faqon r6gulibre; cette obligation n'est
pas remplie du seul fait de la signature de 1'en-
tente avec la R6gie mais exige l'adoption pr6alable
ou simultan6e d'un riglement d'imposition, sur-
tout A cause de 'art. 64 de l'Ontario Municipal
Board Act qui s'applique [TRADUCTION] enonob-
stant les dispositions de toute autre loi g6n6rale
ou sp6ciale>. L'autre moyen est que mime
d'aprbs 1'art. 41, la mention qui y est faite d'une
entente sous l'empire de l'art. 39 renvoie A une
entente visant 1'ex6cution et l'exploitation d'ou-
vrages et c'est seulement [TRADUCTION] <<aprbs la
signature d'une telle entente [que] les parties ont
tous les pouvoirs n6cessaires A l'ex6cution des
dispositions de 1'entente> pour citer 'art. 39(3).

Je ne suis pas d'avis que la premiere des deux
objections soit soutenable dans une affaire oii
il y a une entente r6gulibrement approuv6e et
sign6e en rapport avec l'ouvrage A construire en
vertu de l'entente elle-m8me. L'application mu-
tatis mutandis de l'art. 380 ne justifie pas la
subordination de 1'art. 41(1) aux dispositions
exactes de l'art. 380 (2); c'est ce qui se produi-
rait si on ne pouvait adopter un riglement d'im-
position avec l'approbation pr6alable de la Com-
mission municipale aprbs l'approbation et la
signature d'une entente portant sur 1'ex6cution
de travaux comme susdit. Si 'entente du 6 juil-
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time approval was sought for such an agreement
what the likely cost of the project would be, and
hence would not be ignorant of the sum that would
have to be raised under a rating by-law.

In my opinion, however, the second ground of
objection is fatal to By-law 2068. The munici-
pality can only proceed or act in accordance with
the powers granted -to it by statute. Its powers to
authorize a sewer work, or to enter into an agree-
ment with the Commission to have the latter con-
struct a sewer work for it, are powers that look to
a work to be constructed. It was not suggested,
otherwise than by reliance on s. 41, that the
municipality may retroactively validate a com-
pleted work which it had no power to construct
without a supporting agreement. Since such an
agreement would require Ontario Municipal
Board approval, and interested parties would be
entitled to make representations in connection
with an application for approval, it would be in-
congruous to have a hearing and decision of
approval respecting the merits of the construc-
tion of work that has already been completed. If
this were the result, the ratepayers would have no
previous opportunity to voice their views either
on the agreement for a project or on the rating by-
law but would be faced with a total fait accompli.

I cannot read s. 41 as carrying the matter that
far when it is viewed, as it must be, in the light
of s. 39. The Board's order of approval of June
29, 1961, nowhere suggests that it is related to a
work already completed; in its terms, it relates
to a work in prospect. I see nothing in s. 64 of
its constituent Act that empowers the Board to
give validity, by its approval, to an agreement
which the municipality had no power to make.
Indeed, s. 69 of that Act appears to me to deal
squarely with the matter under discussion. So far
as relevant, it provides that "when the Board has
given its approval as required by section 64, the
municipality may thereafter proceed in the man-
ner and to the extent provided for by or conse-
quent upon such approval . . ." (The italicizing
is mine.) I relate this not to the mere passing of
the rating by-law but to the prohibition in s. 64

let 1961 est typique, il est clair que les con-
tribuables d'une municipalit6 savent au moment
oii 1'on demande l'approbation d'une telle en-
tente quel sera le cofit probable du projet et, par
cons6quent, n'ignorent pas le montant A pr6lever
en vertu du rbglement d'imposition.

A mon avis, le second moyen d'opposition est
fatal au rkglement n* 2068. La municipalit6 ne
peut proc6der ou agir que conform6ment aux
pouvoirs que lui donne la 16gislation. Le pouvoir
qu'elle possede d'autoriser la construction d'6gouts
ou la conclusion d'une entente avec la R6gie pour
en faire construire un par celle-ci sont des pou-
voirs qui portent sur un ouvrage venir. On n'a
pas pr6tendu, sauf par application de 1'art. 41,
que la municipalit6 pouvait valider r6troactive-
ment un ouvrage termin6 qu'elle n'avait pas le
pouvoir de r6aliser sans une entente qui s'y rat-
tache. Puisqu'une telle entente exige l'approbation
de la Commission municipale de 'Ontario et que
les personnes int6ress6es ont le droit de faire
connaitre leur avis h l'occasion d'une demande
d'approbation, il serait absurde de tenir une
audition et de d6cider de 'approbation h donner
h propos de la construction d'un ouvrage d6ji
termind. Si l'on aboutissait A ce r6sultat, les con-
tribuables n'auraient pas la facult6 d'exprimer au
pr6alable leurs vues soit sur l'entente relative a
un projet ou sur le rbglement d'imposition, mais
se trouveraient carr6ment devant un fait accom-
pli.

Je ne puis interpr6ter 1'art. 41 comme allant
jusque-l si on le lit, comme il faut le faire, h la
lumibre de l'art. 39. L'ordonnance d'approbation
rendue par la Commission le 29 juin 1961 n'in-
dique nullement qu'elle porte sur un ouvrage
achev6; d'aprbs ses termes m8mes, elle porte sur
un ouvrage en projet. Je ne vois rien A l'art. 64
de la loi organique de la Commission municipale
qui permette A celle-ci de valider par son ap-
probation une entente que la municipalit6 n'avait
pas le pouvoir de faire. En r6alit6, I'art. 69 de
cette loi me parait porter nettement sur l'objet du
d6bat. Pour autant qu'il s'applique, il d6crite que
[TRADUCTION] .dorsque la Commission a donn6
son approbation comme le prescrit 'article 64,
la municipalit6 peut ensuite proc6der de la fagon
et dans la mesure prevues par cette approbation
ou de la fagon et dans la mesure qui en d6cou-
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(1) (b) against proceeding with any work or
project, the cost of which is to be raised in sub-
sequent years, without the approval of the Board
being first obtained.

It follows that By-law 2068 has no valid foun-
dation and is hence without effect. This is enough
to dispose of the appeal which I would dismiss
with costs.

Appeal allowed with costs, LASKIN J. dissent-
ing.

Solicitors for the defendant, appellant: Weir &
Foulds, Toronto.
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1971: March 22; 1971: December 20.
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Regulations, O.C. 1357/43 (Sask.), s. 11.

Evidence-Alleged option agreement-Respon-
dent giving evidence as to contents of lost agreement
-Whether properly admissible-No evidence of at-
tempt to locate agreement or as to existence of copy
thereof.

The appellant acquired two alkali leases by assign-
ment from A, which, in turn, had acquired the
leases by assignments from the original lessee H.
The required approval of the respective assignments

lent ... > (Les italiques sont de moi.) Je relie
ceci non seulement A 1'adoption du rkglement
d'imposition, mais a la prohibition contenue A
l'art. 64(1) b) de r6aliser tout ouvrage ou
programme dont le cofit sera pr6lev6 dans les
ann6es subs6quentes sans avoir obtenu l'appro-
bation pr6alable de la Commission.

II s'ensuit que le riglement no 2068 n'a pas
de fondement valide et que, par cons6quent, il
est sans effet. Cela suffit pour d6cider le pourvoi
qu'il y a lieu, mon avis, de rejeter avec d6pens.

Appel accueilli avec ddpens, le JUGE LASKIN

&tant dissident.

Procureurs de la ddfenderesse, appelante: Weir
& Foulds, Toronto.

Procureurs du demandeur, intimd: Fasken &
Calvin, Toronto.

Saskatchewan Minerals (Difenderesse)
Appelante;

et

Thomas E. Keyes (Demandeur) Intime.

1971: le 22 mars; 1971: le 20 d6cembre.

Pr6sents: Les Juges Martland, Judson, Hall, Spence
et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA

SASKATCHEWAN

Mines et minerais-Baux du droit d'extraction
des alcalis-Intimi pritendant avoir une option sur
les droits du locataire-Option est-elle valide sans
le consentement 9crit du Ministre-Convention en
vue du transport de l'option-Clause visant une re-
devance-Redevance lie-t-elle l'appelante, cession-
naire subsiquente-Alkali Mining Regulations, D-
cret du Conseil 1357143 (Sask.), art. 11.

Preuve-Option alligude-Intime timoignant
quant au contenu du document perdu-Timoignage
non recevable-Aucune preuve qu'il a tenti de le
trouver ou qu'il en existe une copie.

L'appelante a acquis deux baux du droit d'extrac-
tion des alcalis en vertu d'une cession de A, qui,
de son c6t6, avait acquis les baux en vertu de ces-
sions du premier locataire, H. L'approbation pres-
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was obtained in accordance with the provisions of
s. 11 of the Alkali Mining Regulations of Saskatch-
ewan which read: "The lessee shall not assign,
transfer or sublet the rights described in his lease
or any part thereof, without the consent in writing
of the Minister being first had and obtained."

The case of the respondent (K) as pleaded and
argued before the trial judge was that he had ob-
tained an option from H in the latter part of 1943
to purchase the rights under the two leases; that he
had tried, without success for some years, to interest
various persons in developing the properties; and
that early in 1948 he interested A in them, and in
the result reached an agreement with A dated June
3, 1948. This agreement, which related to other
mining interests held by K, as well as the option,
recited, among other things, that K had arranged to
transfer to A his option to take over one of the two
leases and provided for a consideration of a royalty
of twenty-five cents (250) per ton on all anhydrous
salt produced and sold from the said leasehold
property. No assignment of the option was ever
made from K to A. Subsequently the lease was
assigned directly from H to A on terms different
from those contained in the option from H to K.
The respondent contended that the royalty covenant
in his agreement with A created an interest in the
leased land which continued after the assignment of
the lease by A to the appellant. Although no option
was produced, nor was there any evidence of an
acknowledgement of it by H, the trial judge found
that K had the option that he claimed and that it
gave him rights in the land of which he disposed
for consideration that included the royalty which
was the subject of these proceedings.

The Court of Appeal affirmed the finding at trial
that K had the option alleged by him; but it con-
cluded, contrary to the trial judge, that there had
been no assignment thereof in respect of the second
lease and no reservation of royalty in respect of
that lease. This conclusion turned on its construc-
tion of the terms of the agreement of June 3, 1948,
as not covering the second lease. The Court of
Appeal held further that, whatever oral arrangement
or agreement there was between K and A for the
payment of a royalty in respect of the second lease,
it was not binding on the appellant because the oral
transaction rested in contract only and gave no in-
terest in land.

crite de ces cessions a 6t6 obtenue en conformit6 des
dispositions de l'art. 11 des Alkali Mining Regula-
tions de Saskatchewan qui prescrivaient: <Le loca-
taire ne c6dera, ne transportera, ni ne sous-louera
les droits d6crits dans son bail, ni aucune partie
d'icelui, sans avoir au prbalable obtenu le consen-
tement par 6crit du Ministres.

La thise de l'intim6 (K), telle qu'elle a 6t6 pr&-
sentde et plaid6e devant le juge de premibre instance,
c'est que, dans les derniers mois de 1943, il a ob-
tenu de H une option sur les droits vis6s par les
deux baux; il a vainement tent6, pendant quelques
annies, d'int6resser diff6rentes personnes h mettre
les propri&tis en valeur; et au d6but de 1948, it a
r6ussi A 6veiller l'int6rt de A, avec qui il a fini
par conclure une convention en date du 3 juin 1948.
Cette convention, qui avait trait A d'autres droits
de mine de K, outre l'option, 6nonce, entre autres
choses, que K a pris les dispositions voulues pour
transporter A A son option sur un des deux baux
et pr6voit comme consid6ration une redevance de
vingt-cinq cents (250) par tonne sur tout le sel
anhydre extrait de ladite propri6t6 lou6e et vendu.
K n'a jamais fait cession a A de l'option. Subs6-
quemment H a fait cession h A du bail i des con-
ditions qui diff6raient de celles que contenait l'op-
tion de H a K. L'intim6 soutient que la clause de
la convention avec A visant la redevance a cr66
un int6r8t dans le bien-fonds lou6, int6rat qui est
demeur6 en vigueur aprbs la cession du bail que A
a consenti i l'appelante. Bien qu'aucune option n'ait
6t6 vers6e au dossier et qu'aucune reconnaissance
de l'option par H n'ait 6t6 fournie en preuve, le
juge de premi6re instance a conclu que K d6tenait
l'option qu'il soutient avoir, et que cela lui conf6rait
des droits sur le bien-fonds qu'il a ali6n6 moyennant
une contrepartie qui englobe la redevance, objet du
pr6sent litige.

La Cour d'appel a confirm6 la d6cision rendue en
premi6re instance que K d6tenait l'option qu'il disait
poss6der; mais, contrairement au juge de premibre
instance, elle a conclu qu'en ce qui a trait au
deuxibme bail, il n'y a pas eu cession de l'option ni
r6serve de redevance au sujet de ce bail. Cette con-
clusion r6sulte de ce que la Cour a interpr6t6 les
termes de la convention du 3 juin 1948 comme ne
visant pas le second bail. La Cour d'appel a en outre
d6cid6 que, quelles qu'aient 6t6 les dispositions ou
ententes verbales entre K et A pour le paiement
d'une redevance relativement au second bail, ces
dispositions ou ententes ne liaient pas l'appelante
car le march6 verbal reposait uniquement sur un
contrat et ne conf6rait aucun int6r8t dans le bien-
fonds.
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In this Court the appellant urged that the claim
for royalty should be denied as to both leases and
the respondent sought restoration of the judgment
at trial.

Held (Hall and Laskin JJ. dissenting): The appeal
should be allowed and the respondent's action dis-
missed.

Per Martland, Judson and Spence JJ.: The evi-
dence of the respondent as to the option was not
properly admissible. After testifying that he had
turned the document over to the solicitor for A in
1948, and that he had not kept any copy of it, the
respondent proceeded to give evidence as to its con-
tents, without first having given any evidence as to
any attempt to locate it, or as to his having made
any inquiry from the grantor of the option as to the
existence of a copy of it. He was unable to give the
date of the option or its duration.

In any event, the option was invalid in the absence
of a written consent by the Minister of Mineral Re-
sources, as required by s. 11 of the Alkali Mining
Regulations. The option would create an equitable
interest in the lease, similar to that in Frobisher
Ltd. v. Canadian Pipelines and Petroleums Ltd.,
[1960] S.C.R. 126, and the regulation prohibited the
lessee from transferring any part of the rights de-
scribed in the lease, without the required consent.
No such consent was given.

The respondent had contended that the royalty
clause in its agreement with A created an interest
in him in the land covered by the first lease, and
that the appellant, when it took an assignment of
the lease from A, took it subject to that property
interest. It was unnecessary to state a final opinion
as to whether the use of the word "royalty" implied
an intention by A to create an interest in land in
the respondent because, if it was intended to create
any interest in the lands comprised in the lease, A
was prohibited from creating it, by virtue of s. 11
of the Regulations, unless the written consent of the
Minister had first been obtained.

The only interest in land which the respondent
could acquire from A, pursuant to the agreement,
in relation to the first lease, would be a part of the
interest in land acquired by A when it obtained the
assignment of the lessee's interest under that lease.
To the extent that the respondent acquired such an
interest from A, A's interest in land would be corre-
spondingly diminished. The respondent's interest
could only arise as a result of a transfer by A to
him of a part of the rights described in A's lease

94661-6

En cette Cour, l'appelante soutient que la r&cla-
mation relative A la redevance doit Stre rejet6e h
l'6gard des deux baux, et l'intim6 demande le r6ta-
blissement du jugement de premiere instance.

Arrit: L'appel doit 8tre accueilli et la r6clamation
de 'intim6 rejet6e, les Juges Hall et Laskin 6tant
dissidents.

Les Juges Martland, Judson et Spence: Le t6moi-
gnage de l'intim6 sur l'option n'6tait pas recevable.
Apris avoir t6moign6 qu'il avait remis le document
& l'avocat de A en 1948, et qu'il n'en avait conserv6
aucune copie, l'intim6 a ensuite timoign6 quant h
son contenu, sans d'abord d6montrer qu'il avait ten-
t6 de trouver ledit document ou qu'il s'6tait enquis
auprbs du c6dant de l'option quant a 'existence
d'une copie. Il n'a pu donner la date de l'option, ni
sa dur6e.

En tout cas, l'option 6tait invalide, en 'absence
du consentement par 6crit du Ministre des ressour-
ces minibres, tel que prescrit par I'art. 11 des Alkali
Mining Regulations. L'option cr6ait un intir8t en
equity dans le bail, semblable h celui qui a 6t6 cr66
dans Frobisher Ltd. c. Canadian Pipelines and Petro-
leums Ltd., [1960] R.C.S. 126, et le riglement inter-
dit au locataire de transporter toute partie des droits
d6crits dans le bail sans le consentement prescrit.
Ce consentement n'a pas 6t6 donn6.

L'intim6 a soutenu que la clause de sa convention
avec A, fixant la redevance, a cr66 en sa faveur un
int6rit dans le bien-fonds vis6 par le premier bail
et que 'appelante, en recevant de A une cession
de ce bail, l'a reque sous r6serve de cet int6r8t dans
le bien-fonds. Il n'est pas n6cessaire de se prononcer
d6finitivement sur la question de savoir si 'emploi
du mot aredevance signiflait que A avait l'inten-
tion de cr6er un int6rt dans le bien-fonds en faveur
de l'intim6 car, si l'on a voulu cr6er un intrit quel-
conque dans le bien-fonds vis6 par le bail, A ne pou-
vait crier cet intir&t, 6tant donn6 'art. 11 des Alkali
Mining Regulations, sans avoir obtenu d'abord le
consentement par 6crit du Ministre.

Le seul int6r~t dans un bien-fonds que l'intim6
pouvait acqu6rir de A, en vertu de la convention,
en ce qui a trait au premier bail, serait une part de
l'int~rat dans le bien-fonds acquis par A lorsqu'elle
a obtenu la cession de l'intdrit du locataire en vertu
de ce bail. Dans la mesure ot l'intim6 acqu6rait pa-
reil intbrat de A, l'int6rft de A dans le bien-fonds
6tait r6duit d'autant. L'intir8t de I'intim6 ne pouvait
naitre que par suite d'un transport en sa faveur,
par A, d'une partie des droits d6crits dans le bail
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from the Crown. Such a transfer was expressly for-
bidden by s. 11 unless the consent of the Minister
had first been obtained.

That being so, the royalty provision could only
be legally effective by way of contract, as between
the respondent and A, and such a right was enforce-
able only as against A and not as against the ap-
pellant.

Agreement was expressed with the reasons of the
Court of Appeal in respect of the second lease.

Per Hall and Laskin J.J., dissenting: The respond-
ent became entitled to an overriding royalty in respect
of the lessee's interest in the first lease, whether that
interest was a leasehold in the strict sense or a profit
ti prendre for a term; and the royalty, unaccrued,
was an interest in land analogous to a rent-charge,
and, in the circumstances, binding on the appellant
as subsequent assignee of the lease.

As held by the Court below, the option granted
by H to K fell outside the words of s. 11 of the
Alkali Mining Regulations; it was only when the
option was exercised and was consummated by a
transfer or assignment that consent would be re-
quired. Consent in this respect was given when H
assigned to A and, again, when A assigned to the
appellant. Also, s. 11 did not apply to the gross
overriding royalty stipulated in the agreement be-
tween A and K, and hence the issue of fact and
the question whether the appellant could invoke
s. 11 did not arise.

APPEAL from a judgment of the Court of
Appeal for Saskatchewan', allowing in part an
appeal from a judgment of Bence C.J.Q.B. Appeal
allowed, Hall and Laskin JJ. dissenting.

G. L. Gerrand, Q.C., for the defendant, appel-
lant.

D. G. McLeod, Q.C., and E. F. A. Merchant,
for the plaintiff, respondent.

The judgment of Martland, Judson and Spence
JJ. was delivered by

MARTLAND J.-The facts which give rise to the
present appeal are stated in the reasons of my
brother Laskin. As he has pointed out, it is com-
mon ground that the respondent cannot succeed
unless the royalty which he claims by virtue of
his agreement with Astral Mining & Resources

2 (1968), 12 D.L.R. (3d) 637.

de A avec la Couronne. Un tel transport est expres-
s6ment interdit par Fart. 11, sauf si le consentement
du Ministre a 6t6 obtenu au pr6alable.

Cela 6tant, les dispositions relatives h la rede-
vance ne peuvent avoir d'effet en droit que par voie
de contrat, entre l'intim6 et A, et un tel droit est
opposable A A seulement et non A l'appelante.

II y a lieu de s'accorder avec les motifs de la Cour
d'appel en ce qui a trait au deuxieme bail.

Les Juges Hall et Laskin, dissidents: L'intim6 a
obtenu un droit h une redevance d6rogatoire l'6-
gard de l'int6rit du locataire en vertu du premier
bail, que cet int6r&t ait 6t6 une tenure A bail au
sens strict ou un droit de profit ii prendre pour un
certain temps; la redevance non 6chue 6tait un in-
t6r8t dans le bien-fonds, analogue h une servitude
de rente, et, dans ces conditions, elle liait l'appelante
en tant que cessionnaire subs6quente du bail.

Comme l'a jug6 la Cour d'appel, les termes de
1'art. 11 des Alkali Mining Regulations ne visaient
pas l'option; ce n'6tait que lorsque l'option 6tait
exerc6e et r6alis6e par un transport ou une cession
que le consentement 6tait requis. A cet 6gard, le
consentement a 6t6 donn6 lorsque H a fait cession
h A, puis, lorsque A a fait cession h l'appelante.
De plus, I'art. 11 ne s'applique pas au droit ind6-
pendant h la redevance d6rogatoire stipul6 dans la
convention intervenue entre A et K; par consequent,
la question de fait et celle de savoir si l'appelante
peut invoquer 'art. 11 ne se posent pas.

APPEL d'un jugement de la Cour d'appel de
la Saskatchewan', accueillant en partie un appel
du Juge en Chef Bence. Appel accueilli, les Juges
Hall et Laskin 6tant dissidents.

G. L.. Gerrand, c.r., pour la d6fenderesse, appe-
lante.

D. G. McLeod, c.r., et E. F. A. Merchant, pour
le demandeur, intim6.

Le jugement des Juges Martland, Judson et

Spence a 6t6 rendu par

LE JUGE MARTLAN-Les faits qui ont donn6
lieu au pr6sent appel sont expos6s dans les
motifs de mon collegue le Juge Laskin. Comme
celui-ci l'a fait remarquer, il est admis de part
et d'autre que l'intim6 ne peut avoir gain de
cause a moins que la redevance qu'il revendique

1 (1968), 12 D.L.R. (3d) 637.
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Limited (hereinafter called "Astral"), dated
June 3, 1948, is an interest in land. In his reasons,
the relevant parts of that agreement are set out in
full. The agreement recites, among other things,
that the respondent has arranged to transfer to
Astral an option to take over a lease dated Janu-
ary 30, 1948, entered into between the Minister
of Natural Resources of the Province of Saskatch-
ewan and Eric Lafferty Harvie. This is lease
No. A-4010, covering accumulations of alkali
on or in the lands described in the lease, together
with the power to mine and carry the same away.

The option, to which reference is made, was not
produced at the trial. The respondent testified that
he had turned the document over to the solicitor
for Astral in 1948, and that he had not kept any
copy of it. He proceeded to give evidence as to
its contents, without first having given any evi-
dence as to any attempt to locate it, or as to his
having made any inquiry from the grantor of the
option as to the existence of a copy of it. He was
unable to give the date of the option or its dura-
tion. In these circumstances I do not think that
the evidence of the respondent as to the option
was properly admissible.

In any event, the option was invalid, in the
absence of a written consent by the Minister of
Mineral Resources. Section 11 of the Alkali Min-
ing Regulations of Saskatchewan provides:

The lessee shall not assign, transfer or sublet the
rights described in his lease or any part thereof,
without the consent in writing of the Minister being
first had and obtained.

In Frobisher Ltd. v. Canadian Pipelines and
Petroleums Ltd.2, this Court held that an option
to acquire mining claims created an equitable
interest in the claims and that it was rendered
void because it was taken against the express pro-
hibition contained in s. 9(1) of the regulations
made under the Saskatchewan Mineral Resources
Act, the relevant parts of which provided that:
... no person, mining partnership or company not a
holder of a Prospector's, Developer's and Miner's

5[1960] S.C.R. 126, 21 D.L.R. (2d) 497.
94661--6

en vertu de sa convention avec Astral Mining &
Resources Limited (ci-apris appel6e lAstrab>),
dat6e du 3 juin 1948, ne constitue un int6r8t
dans un bien-fonds (interest in land). Les pas-
sages pertinents de cette convention sont repro-
duits int6gralement dans ses motifs. La conven-
tion 6nonce, entre autres choses, que 1'intim6 a
pris les dispositions voulues pour transporter A
Astral une option sur un bail, dat6 du 30 janvier
1948, intervenu entre le Ministre des Ressources
naturelles de la province de Saskatchewan et
Eric Lafferty Harvie. C'est le bail n* A-4010,
qui vise des gisements d'alcali sur ou dans les
terrains y d6crits, de mime que le droit d'ex-
traire I'alcali et de le transporter ailleurs.

L'option dont il est question n'a pas 6t6 pro-
duite au procks. Dans son t6moignage, l'intim6 a
d6clar6 avoir remis le document A l'avocat d'As-
tral en 1948, et n'en avoir conserve aucune copie.
II a ensuite t6moign6 quant h son contenu, sans
d'abord d6montrer qu'il avait tent6 de trouver
ledit document ou qu'il s'6tait enquis auprbs du
c6dant de l'option quant h l'existence d'une copie.
Il n'a pu donner la date de l'option, ni sa durie.
Dans ces conditions, je ne pense pas que le t6-
moignage de 1'intim6 sur l'option 6tait recevable.

En tout cas, l'option 6tait invalide, en 1'absence
du consentement par 6crit du Ministre des Res-
sources minibres. L'article 11 du rbglement dit
Alkali Mining Regulations de la Saskatchewan
prescrit ce qui suit:
[TRADUCTION] Le locataire ne c6dera, ne transpor-
tera, ni ne sous-louera les droits d6crits dans son
bail, ni aucune partie d'iceux, sans avoir au pr6ala-
ble obtenu le consentement par 6crit du Ministre.

Dans Frobisher Ltd. c. Canadian Pipelines and
Petroleums Ltd.2, cette Cour a d6cid6 qu'une op-
tion sur des claims miniers cr6ait un int6rat en
equity dans les claims et qu'elle 6tait nulle, ayant
6t0 obtenue malgrb l'interdiction expresse de l'art.
9(1) du rbglement 6tabli sous I'empire de la loi
dite Mineral Resources Act de la Saskatchewan,
dont les passages pertinents d6crdtent que:
[TmoAucTION] ... une personne, soci6t6 ou com-
pagnie minibre qui n'est pas porteur d'un permis

'[1960] R.C.S. 126, 21 D.L.R. (2d) 497.
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licence shall acquire by transfer, assignment or
otherwise howsoever any mineral claim or any right
or interest therein . . .

The option in question here would create a
like interest in the lease, and the regulation pro-
hibits the lessee from transferring any part of the
rights described in the lease, without the required
consent. No such consent was given.

The reasons given by the Court of Appeal for
holding s. 11 not to be applicable to the option,
i.e., that the consent would only be required when
the option was exercised and the lease assigned,
are similar to the submissions which were made,
unsuccessfully, by the appellant in the Frobisher
case.

There is no evidence that any assignment of the
option was ever executed by the respondent in
favour of Astral. Astral took an assignment of
the Harvie lease directly from him, under an
agreement which contained no reference to such
option and on terms substantially different from
those which the respondent said had been con-
tained in the option.

The agreement between the respondent and
Astral also related to a salt lease to the respondent
from Hudson's Bay Company, and a Crown reser-
vation granted to the respondent in respect of oil
and gas covering some 460,000 acres.

Clause 3 of the agreement provided:
3. The consideration to be paid by Astral Mining

& Resources Limited to Keyes for the sale and as-
signment of all of the above property, rights and
concessions shall be,-

(a) the sum of Eighty-seven Thousand Five
Hundred Dollars ($87,500.00) to be paid and
satisfied by the issue and allotment to

or his nominees in writing named
Keyes / of Three Hundred and Fifty Thousand
(350,000) shares of the capital stock of Astral
Mining & Resources Limited, fully paid and non-
assessable; and
(b) a royalty of twenty-five cents (250) per ton
on all anhydrous salt produced and sold from the
said leasehold property; and
(c) a base production royalty of one per cent
(1%) on all oil and gas won or derived by Astral

de prospection, d'exploitation et de mine ne peut
acquirir par voie de transport, de cession, ni de
quelque autre fagon que ce soit, aucun claim minier
ni aucun droit ou intir~t dans icelui . . .

L'option dont il est ici question cr6erait un
int6ret semblable dans le bail, et le rbglement
interdit au locataire de transporter toute partie
des droits d6crits dans le bail sans le consente-
ment prescrit. Ce consentement n'a pas 6t6 donn6.

Les motifs sur lesquels s'est fond6e la Cour
d'appel pour conclure que l'art. 11 ne s'appliquait
pas A l'option, c'est-h-dire que le consentement
n'est requis que lorsqu'on live l'option et chde
le bail, se rapprochent de la thbse que l'appelante
a exposee, sans succes, dans l'affaire Frobisher.

Rien ne prouve que l'intim6 ait jamais sign6
un acte de cession de l'option en faveur d'Astral.
Astral a obtenu directement de Harvie une ces-
sion du bail de celui-ci, en vertu d'un accord qui
ne contenait aucune mention de cette option et
dont les conditions diff6raient sensiblement de
celles que, selon 1'intim6, contenait 1'option.

La convention intervenue entre l'intim6 et Astral
se rapportait 6galement & un bail du droit d'ex-
traction du sel, accord6 a l'intim6 par la Com-
pagnie de la Baie d'Hudson, et a une r6serve de
la Couronne de quelque 460,000 acres sur la-
quelle l'intim6 avait obtenu des droits A 1'6gard
du p6trole et du gaz.

La clause 3 de la convention stipulait:
[TRADUCTION] 3. Le prix A payer par Astral Min-
ing & Resources Limited A Keyes pour la vente et
la cession de tous les biens, droits et concessions
susdits sera:

a) la somme de quatre-vingt-sept mille cinq cents
dollars ($87,500.00) h 8tre pay6s par l'6mission
et la

ou h ses repr6sentants d6signis par 6crit,
r6partition a Keyes / de trois cent cinquante mille
(350,000) actions du capital social d'Astral Min-
ing & Resources Limited, entibrement lib6r6es et
non cotisables; et
b) une redevance de vingt-cinq cents (250) par
tonne sur tout le sel anhydre extrait de ladite
propri6t6 lou6e, et vendu; et
c) une redevance de base de un pour cent (1%)
sur toute la production de p6trole et de gaz ex-
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Mining & Resources Limited from any of the said
leasehold premises or lands.

The respondent contends that cl. 3(b) of the
agreement created an interest in him in the land
covered by lease No. A-4010, and that the ap-
pellant, when it took an assignment of the lease
from Astral, took it subject to that property in-
terest. The respondent claims that the clause
created only a contractual right enforceable
against Astral, but not as against the appellant.

If the clause had used the word "payment"
instead of "royalty" I would doubt whether the
respondent's position would be arguable. Does the
use of the word "royalty" imply an intention by
Astral to create an interest in land in the re-
spondent?

I would doubt that it does. Astral's commit-
ment under the clause is to make money payments
in relation to salt which has been both produced
and sold. It is similar to the provision contained
in the agreement under consideration by this
Court in St. Lawrence Petroleum Ltd. v. Bailey
Selburn Oil & Gas Ltd. and H. W. Bass & Sons,
Inc.3 , under which the appellant in that case was
entitled to receive a percentage of net proceeds
of production from an oil well. "Net proceeds of
production" were defined as proceeds of the sale
of a share of production from a well after various
deductions were made. The appellant's rights
under this provision were considered to be "as a
matter of contract" (p. 488). The case was chiefly
concerned with the effect of a further provision
giving to the appellant a defined interest in the
petroleum and natural gas within, upon, or under
certain lands. There is no such provision in the
present case.

However, in my opinion, it is not necessary
to state a final opinion upon this point because,
if it was intended by cl. 3 (b) to create any in-
terest in the lands comprised in the lease, Astral
was prohibited from creating it, by virtue of s. 11
of the Alkali Mining Regulations of Saskatche-
wan, previously cited, unless the written consent
of the Minister of Mineral Resources had first
been obtained.

The only interest in land which the respondent
could acquire from Astral, pursuant to the agree-

[ [1963] S.C.R. 482.

traite ou tir6e par Astral Mining & Resources
Limited de chacun desdits lieux ou biens-fonds
lou6s.

L'intim6 soutient que la clause 3 b) de la con-
vention a cr66 en sa faveur un intirt dans le
bien-fonds vis6 par le bail no A-4010 et que lap-
pelante, en recevant d'Astral une cession de ce
bail, i'a reque sous r6serve de cet int6r8t dans le
bien-fonds. L'intim6 pr6tend que la clause n'a cr66
qu'un droit contractuel opposable h Astral mais
non A I'appelante.

Si l'on s'6tait servi dans la clause du mot qpaie-
ment plut6t que du mot credevance , je doute
que la position de l'intim6 serait d6fendable. L'em-
ploi du mot .redevance> signifie-t-il qu'Astral
avait l'intention de cr6er un int6rit dans un bien-
fonds en faveur de l'intim6?

J'en doute. L'engagement contract6 par Astral
aux termes de la clause est de faire des paiements
d'argent relativement au sel produit et vendu. Il
est semblable A la disposition que contenait l'ac-
cord que cette Cour a 6tudi6 dans St. Lawrence
Petroleum Ltd. c. Bailey Selburn Oil & Gas Ltd.
and H. W. Bass & Sons, Inc.3 et en vertu de
laquelle l'appelante en cette affaire-li avait droit
de percevoir un pourcentage du profit net tir6 de
la production d'un puits de p6trole. Le profit net
tir6 de la production> y 6tait d6fini comme le
profit tir6 de la vente d'une part de la production
d'un puits de p6trole, apris certaines d6ductions.
Les droits de l'appelante en vertu de cette clause
furent consid6r6s comme 6tant <de nature con-
tractuelle> (p. 488). L'affaire portait surtout sur
les effets d'une autre clause conf6rant A l'appelante
un int6rat sp6cifique quant au p6trole et au gaz
naturel dans, sur ou sous certains terrains. Il
n'existe aucune disposition semblable en l'espice.

Toutefois, A mon avis, il n'est pas n6cessaire de
se prononcer d6finitivement sur ce point car, si
l'on a voulu par la clause 3 b) crier un int6r8t
quelconque dans le bien-fonds vis6 par le bail,
Astral ne pouvait cr6er cet int6ret, 6tant donn6
l'art. 11 des Alkali Mining Regulations de la Sas-
katchewan, pr6cit6, sans avoir obtenu d'abord le
consentement par 6crit du Ministre des Ressources
minibres.

Le seul intir~t dans un bien-fonds que l'intim6
pouvait acqu6rir d'Astral, en vertu de la conven-

8 [1963] R.C.S. 482.
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ment, in relation to lease No. A-4010, would be
a part of the interest in land acquired by Astral
when it obtained the assignment of the lessee's
interest under that lease. To the extent that the
respondent acquired such an interest from Astral,
Astral's interest in land would be correspondingly
diminished. The respondent's interest could only
arise as a result of a transfer by Astral to him
of a part of the rights described in Astral's lease
from the Crown. Such a transfer is expressly for-
bidden by s. 11 unless the consent of the Minister
has been first obtained. No such consent was
obtained in this case.

That being so, the provision concerning roy-
alty contained in cl. 3(b) could only be legally
effective by way of contract, as between the re-
spondent and Astral, and, as has already been
pointed out, such a right is enforceable only as
against Astral and not as against the appellant.

I agree with the reasons of the Court of Ap-
peal in respect of lease No. A-163.

I would allow the appeal and dismiss the re-
spondent's claim against the appellant. The ap-
pellant is entitled to costs in this Court, and in
the Courts below.

The judgment of Hall and Laskin JJ. was de-
livered by

LASKIN J. (dissenting)-The appellant before
this Court is a Crown corporation and as such an
agent of the Crown under the Crown Corporations
Act, R.S.S. 1965, c. 39. By an assignment of Sep-
tember 6, 1961, from Astral Mining & Resources
Limited, an Ontario company, it acquired (in
the words of the assignment) "[two] alkali leases
(being Nos. A-4010 and A-163] issued pursuant
to the Alkali Mining Regulations under the Min-
eral Resources Act of the Province of Saskat-
chewan". The assignment was endorsed with a
certificate of consent given under s. 11 of the
Alkali Mining Regulations which was as follows:

The lessee shall not assign, transfer or sublet the
rights described in his lease or any part thereof,
without the consent in writing of the Minister being
first had and obtained.

tion, en ce qui a trait au bail no A-4010, serait
une part de l'int6rit dans le bien-fonds acquis
par Astral lorsqu'elle a obtenu la cession de 1'in-
t6r~t en vertu de ce bail. Dans la mesure oi 1'in-
tim6 acqu6rait pareil int6rit d'Astral, I'int6rt
d'Astral dans le bien-fonds 6tait r6duit d'autant.
L'int6rt de l'intim6 ne pouvait naltre que par
suite d'un transport en sa faveur, par Astral,
d'une partie des droits d6crits dans le bail d'As-
tral avec la Couronne. Un tel transport est ex-
press6ment interdit par I'art. 11, sauf si le con-
sentement du Ministre a & obtenu au pr6alable.
Pareil consentement n'a pas t6 obtenu dans la
pr6sente affaire.

Cela 6tant, les dispositions relatives A la rede-
vance, que contient la clause 3 b), ne peuvent
avoir d'effet en droit que par voie de contrat,
entre l'intim6 et Astral, et, comme il a 6t6 pr6-
c6demment signal6, un tel droit est opposable &
Astral seulement et non A l'appelante.

Je souscris aux motifs de la Cour d'appel en
ce qui a trait au bail no A-163.

Je suis d'avis d'accueillir I'appel et de rejeter
la r6clamation de 1'intim6 contre l'appelante. L'ap-
pelante a droit aux d6pens en cette Cour et dans
les Cours d'instance inf6rieure.

Le jugement des Juges Hall et Laskin a 6t6
rendu par

LE JUGE LASKIN (dissident) -L'appelante
en cette Cour est une corporation de la Couronne
et, en cette qualit6, elle est mandataire de la Cou-
ronne en vertu de la Crown Corporation Act,
R.S.S. 1965, c. 39. En vertu d'une cession dat6e
du 6 septembre 1961, de Astral Mining & Re-
sources Limited, une compagnie ontarienne, elle
a acquis (selon les termes de la cession): [TRA-
DUCTION <<[deux] baux du droit d'extraction des
alcalis [soit les nos A-4010 et A-163] d6livr6s en
conformit6 des Alkali Mining Regulations 6tablis
en vertu du Mineral Resources Act de la province
de Saskatchewan>. L'acte de cession est rev~tu
d'un certificat de consentement donn6 en vertu
de l'art. 11 des Alkali Mining Regulations qui
prescrivait ce qui suit:

[TRADUCTION] Le locataire ne c6dera, ne transpor-
tera ni ne sous-louera les droits d6crits dans son
bail, ni aucune partie d'iceux, sans avoir au pr6ala-
ble obtenu le consentement par 6crit du Ministre.
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Astral acquired these leases from one E. L.
Harvie (who held them on behalf of himself and
two others) under an agreement in writing of
June 30, 1948, which was followed by assign-
ments of even date. The required approval was
given when fresh assignments were executed by
Harvie on August 3, 1955. Harvie had obtained
the mining rights, reflected by the two leases, prior
to 1930 when the title to the land was in the
Crown in right of Canada. His rights were re-
newable, and were preserved when the surface
title passed to the Crown in right of the Province.
The immediate source of his rights, prior to the
assignment to Astral, was under an indenture of
January 30, 1948, in respect of lease A-4010
and under an earlier indenture of January 31,
1944, in respect of lease A-163.

The two indentures were for twenty-year
periods, renewable for additional periods of
twenty years "on such terms and conditions as
may be prescribed by the Lieutenant-Governor in
Council". Under each indenture an annual rent of
twenty-five cents per acre was prescribed; and
also, under the earlier indenture a prescribed
royalty, and under the later indenture "such
royalty . . . as may from time to time be pre-
scribed by or pursuant to the Mineral Resources
Act or the Regulations made thereunder". I shall
return to these indentures and to the specification
of the royalties later in these reasons.

The issues in this litigation arise from the claim
of the respondent that he is entitled to a royalty
of twenty-five cents per ton on all anhydrous salt
produced and sold from the two leases. Anhydrous
salt is the deposit covered by the leases. The claim
was sustained in toto after trial before Bence
C.J.Q.B., but on appeal it was held that the plain-
tiff was entitled to the royalty only in respect of
lease A-4010. In this Court, the appellant urges
that the claim for royalty should be denied as to
both leases and the respondent seeks restoration
of the judgment at trial.

Astral a acquis ces baux d'un certain E. L.
Harvie (qui les d6tenait pour lui-mame et pour
deux autres personnes) en vertu d'une convention
6crite dat6e du 30 juin 1948 et suivie de cessions
portant la mime date. L'approbation requise a
6t6 accord6e lorsque Harvie a sign6 de nouvelles
cessions le 3 aoilt 1955. Harvie avait obtenu les
droits de mine, dont il est question dans les deux
baux, avant 1930, alors que la Couronne du chef
du Canada 6tait propri6taire du fonds. Ses droits
6taient renouvelables et il les a conserv6s lorsque
les droits de surface ont 6t6 transf6r6s A la Cou-
ronne du chef de la province. La source directe
de ses droits, avant leur cession A Astral, 6tait
un contrat synallagmatique dat6 du 30 janvier
1948, en ce qui a trait au bail n* A-4010, et un
contrat synallagmatique antbrieur, dat6 du 31
janvier 1944, en ce qui a trait au bail n* A-163.

Les deux contrats 6taient d'une dur6e de vingt
ans chacun et renouvelables pour des p6riodes
suppl6mentaires de vingt ans [TRADUCTION] caux
termes et conditions que peut prescrire le lieu-
tenant-gouverneur en conseil>. Dans les deux
contrats, un loyer annuel de vingt-cinq cents
1'acre 6tait exigible; de plus, dans le cas du plus
ancien de ces contrats, une redevance d6termin6e
6tait stipulde et, dans celui du plus r6cent, [TRA-

DUCTION] <telle redevance ... qui peut A l'oc-
casion 8tre prescrite en vertu ou en conformit6 du
Mineral Resources Act ou de ses rkglements d'ap-
plications. Je reviendrai h ces contrats et h la
sp6cification des redevances plus loin dans les
pr6sents motifs.

Les questions & trancher dans le pr6sent litige
d6coulent de la pr6tention de l'intim6 qu'il a
droit A une redevance de vingt-cinq cents par
tonne sur tout le sel anhydre extrait et vendu en
vertu des deux baux. Le sel anhydre est le gise-
ment vis6 par les baux. L'action a 6t6 accueillie
in toto A la suite d'un procks devant le Juge en
chef Bence de la Cour du banc de la reine, mais
en appel, il a 6t6 d6cid6 que le demandeur avait
droit h la redevance uniquement A 1'6gard du
bail no A-4010. En cette Cour, I'appelante sou-
tient que la r6clamation relative A la redevance
doit 8tre rejet6e A l'6gard des deux baux et
l'intim6 demande le r6tablissement du jugement
de premibre instance.
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The basis of the plaintiff respondent's claim was
alleged to be in certain transactions between him
and Harvie and between him and Astral as a re-
sult of which Astral agreed to the royalty, as
evidenced by a contract in writing with the respon-
dent dated June 3, 1948; and the liability of the
defendant Saskatchewan Minerals was asserted
on the footing that it took an assignment of the
two leases from Astral with actual notice of the
plaintiff's claim. The appellant admits that it took
with such notice, which was first given by Keyes
orally in July 1961, to certain government officials
and then in a letter of July 28, 1961, to the pro-
vincial Department of Mineral Resources; Keyes
later reaffirmed his claim in other letters to the
provincial government.

It is common ground that the respondent cannot
succeed unless the royalty which he claims is
an interest in land. The appellant Saskatchewan
Minerals takes the position that if the respondent
has any interest in one or both of the leases, it is
as holder of a chose in action against Astral. Two
other defences are raised even if it be concluded
that the royalty agreement gave the respondent
an interest in land. They are, first, that s. 11 of the
Alkali Mining Regulations, already quoted, is a
bar to the respondent's claim and that the appel-
lant as an agent of the Crown in which the surface
title is vested, is entitled to assert that bar against
the respondent; and, second, that there was a
surrender of the lease by operation of law when
Astral assigned to the appellant, it being an agent
of the Crown, which was the holder of the rever-
sion, and hence the royalty interest in the lease-
hold was extinguished.

There are, accordingly, four questions to be
determined in this appeal and I state them shortly
as follows:

1. Does Keyes the respondent have a royalty
claim as he alleged?

2. If so, or if his claim is sustainable only in
respect of lease A-4010, is the royalty there-
in an interest in land?

On a soutenu que l'action du demandeur inti-
m6 se fondait sur certains march6s entre Harvie
et lui et entre Astral et lui, A la suite desquels
Astral a consenti h payer la redevance, comme en
fait foi un contrat par 6crit pass6 avec l'intim6 le
3 juin 1948; et on a cherch6 & 6tablir l'obliga-
tion de la d6fenderesse Saskatchewan Minerals en
partant du fait qu'elle avait accept6 une cession
des deux baux d'Astral alors qu'elle avait
connaissance de la r6clamation du demandeur.
L'appelante admet avoir accept6 la cession avec
cette connaissance, donn6e par Keyes, d'abord
dans une d6claration verbale A des hauts fonc-
tionnaires du gouvernement en juillet 1961, puis
dans une lettre dat6e du 28 juillet 1961 au minis-
tare provincial des ressources minibres; Keyes a
par la suite r6affirm6 sa r6clamation dans d'autres
lettres au gouvernement provincial.

Il est admis de part et d'autre que l'intim6 ne
peut avoir gain de cause que si la redevance qu'il
r6clame constitue un int6rat dans un bien-fonds.
L'appelante Saskatchewan Minerals pr6tend que
si 1'intim6 a un int6ret dans l'un des baux ou
dans les deux, c'est A titre de d6tenteur d'un droit
incorporel (chose in action) opposable h Astral.
Deux autres moyens de d6fense sont soulev6s,
mime s'il est conclu que la convention relative h
la redevance confire A l'intim6 un int6rt dans un
bien-fonds. C'est, premibrement, que l'art. 11
des Alkali Mining Regulations, pr6cit6, fait
obstacle A la r6clamation de l'intim6 et que, en
qualit6 de mandataire de la Couronne A qui les
droits de surface sont d6volus, 1'appelante est
recevable h soulever ce moyen contre l'intim6; et,
secondement, qu'il y a eu, par l'effet de la loi,
abandon du bail lorsque Astral a fait cession &
l'appelante, cette dernibre 6tant un mandataire de
la Couronne, qui d6tenait le droit de retour, d'oii
l'extinction du droit de redevance dans la tenure
A bail.

Il y a donc quatre questions h trancher en cette
affaire et je les 6nonce succinctement en ces
termes:

1. Keyes, I'intim6, a-t-il droit A une redevance
comme il le pr6tend?

2. Si oui, ou si son droit est soutenable unique-
ment h l'6gard du bail no A-4010, la rede-
vance relative A ce bail constitue-t-elle un
intir8t dans un bien-fonds?
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3. Is s. 11 of the Alkali Mining Regulations a
bar to the relief sought by Keyes?

4. Is he barred on the theory of a surrender of
the lease and the consequent vesting of all
interests in the Crown?

Before considering these questions I wish to
deal with a submission by appellant's counsel in
reply when he asked leave to raise the Statute of
Frauds as a further defence. Although pleaded in
the statement of defence, it does not appear to
have been considered in the judgment at trial, it
was not argued (so we were told) on appeal, nor
did the appellant mention it in its factum filed
in this Court. In so far as the respondent's right
to royalty rests on the terms of the agreement of
June 3, 1948, between him and Astral, and is an
interest in land thereunder, the Statute of Frauds
is satisfied. The appellant as a subsequent pur-
chaser with actual notice cannot be in any better
position in this respect than Astral would be. The
Saskatchewan Court of Appeal concluded that
although there was a royalty right under the
agreement of June 3, 1948, in respect of lease
A-4010, that agreement did not cover lease A-
163; and that in so far as there was any oral agree-
ment between Keyes and Astral for a royalty
in respect of lease A-163, it did not bind the
appellant. Since I agree, for reasons set out below,
that the trial judge ought not to have found in
Keyes' favour in respect of lease A-163 I need
say no more about the Statute of Frauds.

Keyes' case as pleaded and argued before the
trial judge was that he had obtained an option
from Harvie in the latter part of 1943 to pur-
chase the rights under the two alkali leases; that
he had tried, without success for some years, to
interest various persons in developing the proper-
ties; and that early in 1948 he interested Astral
in them, and in the result reached the agreement
dated June 3, 1948. The negotiations related to
other mining rights held by Keyes as well as to
the alleged option. Although no option was
produced, nor was there any evidence of an

3. L'article 11 des Alkali Mining Regulations
fait-il obstacle a la demande de Keyes?

4. Sa demande est-elle irrecevable en vertu de
la thdorie de l'abandon du bail qui entraine-
rait acquisition, par la Couronne, de tous
les int6r~ts?

Avant de consid6rer ces questions, je veux
traiter de la pr6tention de l'avocat de l'appelante
qui a demand6 dans la r6plique l'autorisation
d'invoquer le Statute of Frauds comme moyen
suppl6mentaire de d6fense. Bien qu'invoqu6 dans
la d6fense, il ne parait pas en avoir 6t6 question,
dans le jugement de premibre instance; le point
n'a pas 6t6 soulev6 en Cour d'appel (nous dit-on)
et l'appelante n'en a pas fait mention non plus
dans le factum qu'elle a produit en cette Cour.
Dans la mesure oil le droit de l'intim6 h une
redevance repose sur les termes de la convention
du 3 juin 1948 entre Astral et lui et pour autant
qu'il constitue un int6rat dans un bien-fonds en
vertu de cette convention, les exigences du Statute
of Frauds sont satisfaites. L'appelante, en qualit6
d'acqu6reur subs6quent avec connaissance directe,
ne saurait 6tre en meilleure position h cet 6gard,
que ne le serait Astral. La Cour d'appel de la
Saskatchewan a conclu que, meme si la conven-
tion du 3 juin 1948 cr6ait un droit de redevance
en ce qui concerne le bail no A-4010, elle
n'englobait pas le bail no A-163 et que, pour
autant qu'une entente verbale de redevance ait
6t6 conclue entre Keyes et Astral, relativement au
bail no A-163, cette entente ne liait pas l'appe-
lante. Vu que, pour les motifs expos6s ci-aprbs,
je conviens que le juge de premibre instance n'au-
rait pas dfi d6cider en faveur de Keyes au sujet
du bail no A-163, je n'ai pas & en dire davantage
sur le Statute of Frauds.

La th6se de Keyes, telle qu'elle a 6t pr6sent6e
et plaid6e devant le juge de premibre instance,
c'est que, dans les derniers mois de 1943, il a
obtenu de Harvie une option sur les droits vis6s
par les deux baux du droit d'extraction des
alcalis; il a vainement tent6, pendant quelques
ann6es, d'intdresser diff6rentes personnes A mettre
les propri6t6s en valeur; et au d6but de 1948, il
a r6ussi A 6veiller l'int6rat d'Astral, avec qui il a
fini par conclure la convention du 3 juin 1948.
Les ndgociations avaient trait A d'autres droits de
mine de Keyes, outre Poption all6gu6e. Bien
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acknowledgement of it by Harvie (who was
not called as a witness), the trial judge found
that Keyes had the option that he claimed and
that it gave him rights in the land of which he
disposed for consideration that included the
royalty which is the subject of these proceedings.
On these findings, it is of no consequence that
Harvie and Astral dealt directly with each other
without intermediate transfers to and from Keyes.
Equally, on these findings, it is immaterial that
the agreement of June 3, 1948, between Keyes
and Astral preceded the formal agreement be-
tween Harvie and Astral; the right of Keyes to
royalty would rest on his reservation thereof as
optionee of the mining leases. Implicit in this con-
clusion is, of course, a holding that a mere
optionee may reserve a royalty against a subse-
quent purchaser from him of the option rights,
effective on the latter's acquisition of those rights.

The Saskatchewan Court of Appeal, albeit
with some hesitation (which is understandable
in the light of the record), affirmed the finding
at trial that Keyes had the option alleged by him;
but it concluded, contrary to the trial judge, that
there had been no assignment thereof in respect
of lease A-163 and no reservation of royalty in
respect of that lease. This conclusion turned on
its construction of the terms of the agreement
of June 3, 1948, as not covering lease A-163. The
Court of Appeal held further that, whatever oral
arrangement or agreement there was between
Keyes and Astral for the payment of a royalty in
respect of lease A-163, it was not binding on
the appellant because the oral transaction rested
in contract only and gave no interest in land.

The agreement of June 3, 1948, between Keyes
and Astral contains the following three recitals:
WHEREAS the said Keyes is entitled to a twenty-
one year lease from the Hudson's Bay Company
covering 160 acres at the north end of Lake Inge-
bright, Saskatchewan, known as the south-east

qu'aucune option n'ait 6t6 vers6e au dossier et
qu'aucune reconnaissance de 1'option en cause
par Harvie (qui n'a pas 6t6 appel6 A d6poser)
n'ait 6t6 fournie en preuve, le juge de premibre
instance a conclu que Keyes d6tenait 1'option
qu'il soutient avoir, et que cela lui conf6rait des
droits sur le bien-fonds qu'il a alidn6s moyennant
une contrepartie qui englobe la redevance, objet
du pr6sent litige. Vu ces conclusions, il importe
peu que Harvie et Astral aient trait6 directement
l'un avec l'autre, sans cessions interm6diaires A
Keyes et par lui. De m~me, vu ces conclusions, il
est sans importance que la convention du 3 juin
1948 entre Keyes et Astral ait pr6c6d6 la con-
vention en bonne et due forme entre Harvie et
Astral; le droit de Keyes A une redevance se
fonderait sur le fait qu'il s'est r6serv6 cette rede-
vance A titre de d6tenteur d'une option sur les
baux miniers. tvidemment, il d6coule implicite-
ment de cette conclusion que le simple d6tenteur
d'une option peut se r6server, a l'6gard de l'acqu6-
reur 6ventuel de ses droits d'option, une rede-
vance qui prendrait effet le jour oii ce dernier
acquiert ces droits.

La Cour d'appel de la Saskatchewan, bien
qu'avec quelque h6sitation (ce qui est compr6-
hensible h la lumibre du dossier), a confirm6 la
d6cision rendue en premibre instance que Keyes
d6tenait bien l'option qu'il disait poss6der; mais,
contrairement au juge de premibre instance, elle
a conclu qu'en ce qui a trait au bail no A-163,
il n'y a pas eu cession de l'option, ni r6serve de
redevance au sujet de ce bail. Cette conclusion
r6sulte de ce que la Cour d'appel a interpr6t6 les
termes de la convention du 3 juin 1948 comme
ne visant pas le bail no A-163. La Cour d'appel
a en outre d6cid6 que, quelles qu'aient 6td les
dispositions ou ententes verbales entre Keyes et
Astral pour le paiement d'une redevance relative-
ment au bail no A-163, ces dispositions ou
ententes ne liaient pas l'appelante car le march6
verbal reposait uniquement sur un contrat et ne
conf6rait aucun intirit dans le bien-fonds.

La convention du 3 juin 1948 entre Keyes et
Astral renferme les trois attendus suivants:
[TIADUCTION] ATTENDU QUE ledit Keyes a droit
A un bail d'une dur6e de vingt et un ans de la Com-
pagnie de la Baie d'Hudson relativement & 160 acres
A l'extr6mit6 nord du lac Ingebright, en Saskatchewan.
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quarter of Section 26, Township 16, Range 25, West
of the Third Meridian, subject to an annual rental
of $660.00, and the payment of a base production
royalty of 1210 per ton for salt removed from the
concession.

AND WHEREAS the said Keyes has arranged to
transfer to Astral an option to take over a lease
dated the 30th day of January, 1948, entered into
between the Minister of Natural Resources and In-
dustrial Development for the Province of Saskatche-
wan and Eric Lafferty Harvie, of the City of Calgary,
in the Province of Alberta, the said Harvie repre-
senting himself and Messrs. Leo H. Miller and C. J.
Ford, the said lease being for a term of twenty years
renewable for similar periods at a rental of 250 an
acre per year with a royalty clause reading as
follows:

"AND ALSO RENDERING AND PAYING
therefor unto the Lessor such royalty at such times
and in such manner as may from time to time be
prescribed by or pursuant to The Mineral Re-
sources Act or the Regulations made thereunder."

AND WHEREAS the said Keyes also owns or has
the right to acquire a lease or drilling permit under
Oil and Gas Regulations of the Province of Saskat-
chewan covering reservations now known as Nos.
123 and 172, comprising roughly 460,000 acres in
all.
Then come six substantive clauses of which four
are germane to the issues in this appeal.

The four clauses in question are in these terms:

1. Keyes hereby agrees to assign and doth hereby
assign all his right, title and interest in the
Hudson's Bay Leasehold and the salt and
other deposits therein to Astral Mining & Re-
sources Limited, as Purchaser;

2. The said Keyes has, in accordance with his
agreement, caused a permit to be issued by the
Government of the Province of Saskatchewan
to Astral Mining & Resources Limited [re-
lating to 250,000 acres, less 50,000 acres to be
sold by Astral to a trustee for Keyes] . . .

3. The consideration to be paid by Astral Mining
& Resources Limited to Keyes for the sale and
assignment of all of the above property, rights
and concessions shall be,-

I'endroit 6tant connu sous le nom de quart sud-est de
la section 26 dans le canton no 16, rang 25, A l'ouest
du 30 m6ridien, moyennant un loyer annuel de $660
et le paiement d'une redevance de base de 1210 par
tonne sur la production du sel extrait de la conces-
sion.
ET ATTENDU QUE ledit Keyes a convenu de
transporter & Astral une option sur un bail dat6 du
30 janvier 1948 et conclu par le Ministre des Res-
sources naturelles et de l'expansion industrielle de la
province de Saskatchewan, d'une part, et par Eric
Lafferty Harvie, de la ville de Calgary, province de
l'Alberta, d'autre part, ledit Harvie agissant pour
lui-mime et pour MM. Leo H. Miller et C. J. Ford,
ledit bail 6tant d'une dur6e de vingt ans et sujet h
reconduction pour des p6riodes semblables, a un loyer
annuel de 250 I'acre, et renfermant une clause de
redevance r6dig6e en ces termes:

[TRADUCTION] aET AUSSI REMETTRE ET
PAYER A cet 6gard au locateur telle redevance,
aux 6poques et en la manibre qui peuvent h l'occa-
sion 6tre prescrites en vertu ou en conformit6 du
Mineral Resources Act ou de ses riglements
d'applications.

ET ATTENDU qu'en outre, ledit Keyes posshde ou
a le droit d'acqubrir un bail ou permis de forage en
vertu des Oil and Gas Regulations de la province de
Saskatchewan visant les r6serves maintenant connues
sous les n"' 123 et 172 et comprenant une surface
globale de 460,000 acres environ.
Suivent six clauses de fond, dont quatre ont un
rapport avec les points en litige dans le pr6sent
appel.

Les quatre clauses en question sont 6nonc6es
en ces termes:
[TRADUCTION] 1. Keyes s'engage par les pr6sentes A

c6der et chde par les pr6sentes tous ses droits,
titre et int6rt dans la tenure a bail de la Com-
pagnie de la Baie d'Hudson et dans le sel et
autres gisements y contenus h Astral Mining &
Resources Limited, I'acheteur;

2. Ledit Keyes a, conform6ment A son engage-
ment, fait d6livrer un permis A Astral Mining
& Resources Limited par le gouvernement de
la province de Saskatchewan [h l'6gard de
250,000 acres, moins 50,000 acres A tre ven-
dues par Astral A un fiduciaire pour le compte
de Keyes] ...

3. Le prix A payer par Astral Mining & Resources
Limited A Keyes pour la vente et la cession de
tous les biens, droits et concessions susdits
sera:
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(a) the sum of Eighty-seven Thousand Five
Hundred Dollars ($87,500.00) to be paid
and satisfied by the issue and allotment to

or his nominees in writing named
Keyes / of Three Hundred and Fifty
Thousand (350,000) shares of the capital
stock of Astral Mining & Resources Lim-
ited, fully paid and non-assessable; and
(b) a royalty of twenty-five cents (250)
per ton on all anhydrous salt produced and
sold from the said leasehold property; and
(c) a base production royalty of one per
cent (1%) on all oil and gas won or de-
rived by Astral Mining & Resources Limited
from any of the said leasehold premises or
lands.

6. This agreement shall enure to the benefit of
and be binding upon the parties hereto, their
heirs, executors, administrators, successors and
assigns.

Although the second recital refers to lease A-
4010 there is no recital reference to lease A-163
nor is either lease expressly mentioned in the
substantive clauses of the agreement. However,
the consideration clause 3 does speak of "all of
the above property, rights and concessions", and
para. (b), which prescribes the royalty, does so
in respect of "the said leasehold property". Both
Courts below have held that this must be re-
garded as a reference to more than the Hudson's
Bay Company lease; that upon a construction of
the agreement as a whole, and having regard to
surrounding circumstances, it included lease A-
4010 as well. I support this conclusion.

I also support the view of the Court of Ap-
peal that there is no enforceable royalty claim
against the appellant in respect of lease A-163.
The trial judge found for Keyes on this issue by
relying on a prospectus issued by Astral under
date of March 25, 1952. That prospectus re-
ferred to the two alkali leases acquired by Astral;
and, in respect of each, the prospectus stated
that "a further royalty of 25 cents per ton is
payable to Thomas E. Keyes on all anhydrous
salt produced and sold from the said land". Bence

a) la somme de quatre-vingt-sept mille cinq
cents dollars ($87,500.00) h 6tre pay6s par
l'mission et

ou A ses repr6sentants d6sign6s par 6crit,
la r6partition A Keyes / de trois cent cin-
quante mille (350,000) actions du capital
social d'Astral Mining & Resources Limited,
entibrement lib6r6es et non cotisables; et
b) une redevance de vingt-cinq cents (250)
par tonne sur tout le sel anhydre extrait de
ladite propridt6 lou6e, et vendu; et
c) une redevance de base de un pour cent
(1%) sur toute la production de p6trole et
de gaz extraite ou tir6e par Astral Mining
& Resources Limited de chacun desdits lieux
ou biens-fonds lou6s.

6. La pr~sente convention sera ex6cut6e A l'avan-
tage des parties contractantes et liera celles-ci,
ainsi que leurs h6ritiers, ex~cuteurs, administra-
teurs, successeurs et ayants cause.

Bien que le deuxibme attendu se rapporte au
bail no A-4010, aucun attendu n'a trait au bail
no A-163, et ni 1'un ni l'autre bail n'est express6-
ment mentionn6 dans les clauses de fond de la
convention. Cependant, h la clause 3 qui traite de
la contrepartie, il est question de ((tous les biens,
droits et concessions susdits>, et le par. b), qui
prescrit la redevance, le fait h 1'6gard de 4adite
propri6t6 lou6e>>. Les deux Cours d'instance inf6-
rieure ont d6cid6 qu'il faut consid6rer ces mots
comme d6signant plus que le bail de la Compagnie
de la Baie d'Hudson et qu'en interpr6tant la con-
vention dans son ensemble, et eu 6gard aux
circonstances, ces mots visent 6galement le bail
no A-4010. J'appuie cette conclusion.

Je partage aussi l'avis de la Cour d'appel
qu'aucun droit de redevance n'est opposable A
l'appelante A 1'6gard du bail no A-163. Le juge de
premi6re instance a conclu en faveur de Keyes
sur ce point, en se fondant sur un prospectus
distribu6 par Astral le 25 mars 1952. Dans ce
prospectus, il est fait mention des deux baux du
droit d'extraction des alcalis acquis par Astral;
et, dans chaque cas, le prospectus d6clare que
[TRADUCTION] <(une redevance suppl6mentaire de
25 cents la tonne est payable A Thomas E. Keyes
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C.J.Q.B. treated the prospectus as confirmatory
of a prior agreement, prior to that of June 3,
1948, for a royalty, and as being a sufficient
memorandum in writing to satisfy the Statute of
Frauds.

This does not, however, establish the royalty
as an interest in land enforceable against the ap-
pellant, assuming for this purpose that a royalty
may be created so as to amount to an interest in
land. The prospectus is not an instrument under
which there was either a reservation of royalty by
Keyes or a grant of a royalty to him by Astral.
It was a mere assertion of the existence of a roy-
alty which of itself would have no force against
the appellant unless otherwise proved to have
been created as an interest in land.

I turn now to the question whether the royalty
in respect of lease A-4010 gave Keyes an interest
in land. The relevant language of the agreement
of June 3, 1948, is as follows, as found in cl.
3 (b):

The consideration to be paid by Astral . . . shall
be ... a royalty of twenty-five cents (250) per ton
on all anhydrous salt produced and sold from the
said [lease A-4010] ...

This royalty as a burden on Astral's interest was
to come out of Astral's right to "the naturally
occurring accumulations of alkali, as defined in
the Alkali Mining Regulations under the Mineral
Resources Act, on or in [described land] together
with the full and exclusive liberty, power and au-
thority ... to search for, dig, work, mine, pro-
cure and carry away the said accumulations of
alkali wherever the same may be found within
the limits of the said land". These quoted words
are from the grant to Harvie of January 30, 1948,
of the interest which Harvie assigned to Astral.

An examination of that grant discloses a dif-
ference in the formulation of the interest thereby

sur tout le sel anhydre extrait dudit bien-fonds
et vendu>. Le Juge en chef Bence de la Cour du
banc de la reine a trait6 le prospectus comme
une ratification d'une convention ant6rieure de
redevance (ant6rieure & celle du 3 juin 1948),
et comme un 6crit suffisant pour satisfaire aux
exigences du Statute of Frauds.

Cela ne fait toutefois pas de la redevance un
intrt dans un bien-fonds opposable l'appe-
lante, A pr6sumer sur ce point qu'il soit possible
de cr6er une redevance assimilable A un int6r8t
dans un bien-fonds. Le prospectus n'est pas un
instrument dans lequel Keyes s'est r6serv6 une
redevance, ou encore dans lequel Astral lui en a
accord6 une. On n'y fait qu'affirmer l'existence
d'une redevance qui, en soi, ne pourrait valoir
contre l'appelante, A moins qu'il ne soit par
ailleurs prouv6 qu'elle a 6t6 cr66e h titre d'int6ret
dans un bien-fonds.

Je passe maintenant A la question de savoir si
la redevance & 1'6gard du bail no A-4010 a con-
f6r6 A Keyes un int6r8t dans un bien-fonds. Les
termes de la convention du 3 juin 1948 & cet
6gard, qu'on trouve dans la clause 3 b), sont les
suivants:

[TRADUCTION] Le prix a payer par Astral... sera...
une redevance de vingt-cinq cents (250) par tonne
sur tout le sel anhydre extrait de ladite propri6t6
lou6e [bail no A-4010] et vendu...

Cette redevance grevant l'intdr8t d'Astral devait
trouver sa source dans le droit d'Astral «aux ac-
cumulations naturelles d'alcalis, selon la d6finition
qu'en donnent les Alkali Mining Regulations,
6tablis en vertu du Mineral Resources Act sur ou
dans [le bien-fonds d6crit], avec la facult6, le pou-
voir et l'autorit6 entiers et exclusifs ... d'explorer,
creuser, mettre en valeur, exploiter, extraire et
enlever lesdites accumulations d'alcalis, oit
qu'elles se trouvent dans les limites dudit bien-
fonds>. Le passage cit6 est extrait de l'acte de
concession h Harvie, dat6 du 30 janvier 1948,
portant sur l'intdrat que Harvie a c6d6 h Astral.

Un examen de cette concession rivble une dis-
parit6 entre la formulation de l'int6rit y trans-
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conveyed as compared with that conveyed by the
earlier grant of January 31, 1944, covering lease
A-163. Under this earlier grant the Crown as
lessor granted and demised to Harvie as lessee
"the sole and exclusive licence and authority to
win and work all the deposits and accumulations
of alkali .. . together with the sole and exclusive
licence and authority . .. to search for, dig, work,
mine, procure and carry away the said alkali" for
the renewable twenty-year term mentioned earlier
in these reasons. In addition to an annual acreage
rental of twenty-five cents per acre, this indenture
provided for a royalty in the following words:

AND ALSO RENDERING AND PAYING there-
for unto the lessor a royalty of twelve and one-half
cents per ton of two thousand pounds on shipping
weight as determined from transportation returns at
the first point of shipment on all products, raw or
refined, taken from the demised lands, provided that
when the said products are shipped in solution the
royalty shall be two cents for each gallon shipped;
which royalty shall be due and payable on the 31st
day of March, the 30th day of June, the 30th day
of September and the 31st day of December in each
year;

What was granted in respect of lease A-163
was a profit a prendre for a term of years only.
There is no provision for continuation of the inter-
est so long as production continues, but, of course,
the transaction did not involve fugacious sub-
stances. I note also that the royalty was fixed not
in respect of the mineral in place but as a sum
which depended on its prior extraction from the
soil and determinable on the basis of its chattel
character.

The grant in respect of lease A-4010 is by the
Crown as lessor to Harvie as lessee, demising and
leasing for a twenty-year renewable term "the
naturally occurring accumulations of alkali . . .
together with full and exclusive liberty, power
and authority for the lessee . . . to search for, dig,

port6 et celle de l'intr&t transport6 par la conces-
sion antdrieure du 31 janvier 1944, qui visait le
bail no A-163. En vertu de cette dernibre con-
cession, la Couronne, la locatrice, octroyait et
c6dait A bail h Harvie, le locataire, [TRADUCTION]

<la permission et 1'autorisation exclusives d'ex-
traire et de mettre en valeur tous les gisements
et accumulations d'alcalis . . . ainsi que la per-
mission et 1'autorisation exclusives ... d'explorer,
creuser, mettre en valeur, exploiter, extraire et
enlever ledit alcali>, pour la p6riode renouvelable
de vingt ans d6ji mentionn6e dans les pr6sents
motifs. Outre un loyer annuel de vingt-cinq cents
1'acre, ce contrat pr6voit une redevance dans les
termes suivants:

[TRADUCTION] ET AUSSI REMETTRE ET PAYER
A cet 6gard au locateur une redevance de douze
cents et demi par tonne de deux mille livres h l'em-
barquement, tel que d6termin6 par les relev6s de
transport au point initial d'exp6dition, sur tous les
produits, bruts on raffinds, provenant des biens-fonds
louds, sous r6serve que, lorsque lesdits produits sont
expddi6s A l'6tat de solution, la redevance sera de
deux cents par gallon exp6di6; cette redevance sera
due et payable le 31 mars, le 30 juin, le 30 septem-
bre et le 31 d6cembre de chaque ann6e;

Ce qui 6tait concid6 A l'6gard du bail no A-163,
c'6tait un droit de profit i prendre, pour un cer-
tain nombre d'annies seulement. Aucune disposi-
tion ne pr6voit la prorogation de 1'intdrft aussi
longtemps que dure la production, mais, 6videm-
ment, le march6 ne portait pas sur des substances
fugaces. Je relve 6galement que la redevance n'a
pas 6t6 fixde par rapport au mineral en place,
mais comme un montant qui d6pendait de l'ex-
traction pr6alable du mineral et qui 6tait d6ter-
minable en fonction du caractbre mobilier de
celui-ci.

La concession se rapportant au bail no A-4010
est faite en faveur de Harvie, le locataire, par la
Couronne, la locatrice, qui chde et loue pour une
pbriode de vingt ans, renouvelable, les accumu-
lations naturelles d'alcalis . . . avec la facult6, le
pouvoir et 1'autorisation entiers et exclusifs pour
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work, mine, procure and carry away the said
accumulations of alkali wherever the same may be
found within the limits of the [defined] land".
The grant does not here, as it did not in respect
of lease A-163, stipulate for any extension of the
term according to continuing production. As pre-
viously stated, there is an annual rental of twenty-
five cents per acre, and the royalty is flexibly
described as such as may from time to time be
prescribed by or pursuant to the Mineral Re-
sources Act or the regulations thereunder. This
grant appears to be more than one of a profit L
prendre for a term of years; it is couched in lan-
guage of a leasehold of the mineral in place, with
a right of extraction. In Berkheiser v. Berkheiser
and Glaister4, a so-called lease of all petroleum
and natural gas within, upon or under certain
land for a ten-year term, "and so long thereafter
as the leased substances or any of them are pro-
duced", was held to be, in the light of all the
provisions thereof, a profit ii prendre only. This
Court reversed the Court below which had held
that, having regard to the form of the lease, a
sale of a portion of the land had been effected,
with liberty to enter, search for and carry away the
substances mentioned. There is, of course, a dif-
ference between the fugacious subject-matter in
the Berkheiser case and the solid mineral involved
in respect of lease A-4010, but the present case
does not compel a decision on whether the inter-
est of the appellant is a leasehold or a profit a
prendre for a term. Being in either case an inter-
est in land, I see no reason to differentiate on this
ground the characterization of a royalty whether
mounted by the holder of the interest upon assign-
ing it to another or imposed by such holder upon
his interest in favour of a third person.

1[1957] S.C.R. 387.

le locataire ... d'explorer, creuser, mettre en
valeur, exploiter, extraire et enlever lesdites ac-
cumulations d'alcalis, oii qu'elles se trouvent dans
les limites du bien-fonds [dcrit]>. Pas plus dans
ce cas-ci que dans celui du bail no A-163, la con-
cession ne stipule que le bail pourra se prolonger
tant que durera la production. Elle pr6voit, comme
je l'ai d6ji dit, un loyer annuel de vingt-cinq
cents 1'acre et la redevance y est d6crite avec une
certaine souplesse comme 6tant telle redevance
qui peut A l'occasion 8tre prescrite en vertu on en
conformit6 du Mineral Resources Act ou de ses
r~glements d'application. Cette concession parait
6tre plus qu'une concession d'un droit de profit ii
prendre pour un certain nombre d'annies; elle
est r6dig6e comme s'il s'agit d'une tenure h bail
quant au min6ral en place, A laquelle s'attache un
droit d'extraction. Dans Berkheiser c. Berkheiser
et Glaister4, il a 6t6 d6cid6 qu'un pr6tendu bail
quant au p6trole et au gaz naturel, dans, sur et
sous un certain bien-fonds pour une pdriode de
dix ans, [TRADUCTION] <et aussi longtemps par la
suite que les substances lou6es, on l'une d'elles,
seront extraites> constituait uniquement un droit
de profit a prendre, compte tenu de toutes les
dispositions du bail. Cette Cour a infirm6 le juge-
ment de la Cour d'instance inf6rieure qui avait
conclu que, vu la forme du bail, il y avait eu
vente d'une partie du bien-fonds, avec facult6
d'acchs, d'exploration et d'enlvement des sub-
stances mentionnies. Il existe 6videmment une
diff6rence entre la substance fugace dont il est
question dans 1'affaire Berkheiser et le mindral
solide en cause dans le bail no A-4010, mais nous
ne sommes pas tenus de d6cider en l'espice si
1'intirft de l'appelante est une tenure A bail ou
un droit de profit d prendre pour un certain
temps. Puisqu'il s'agit dans les deux cas d'un
int6r8t dans un bien-fonds, il n'y a pas lieu de
faire sur ce point de distinction quant A la nature
d'une redevance, qu'elle soit r6serv6e par le d6-
tenteur de l'int6rit lorsqu'il cede celui-ci h un
autre, ou imposde par ce d6tenteur A 1'6gard de
son int6r&t, en faveur d'un tiers.

'[1957] R.C.S. 387.
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There is no decision of this Court which either
pronounces upon or examines royalties under so-
called mining leases on the question whether they
are or in what circumstances, if any, they can be
interests in land. I speak here of royalties not in
the sense of a vested interest in mineral deposits,
or in oil or gas, as the case may be, in situ (which
is a sense that has been sometimes attributed to
them, particularly in a line of American cases, and
see Gowan v. Christie5 ), but rather in the sense of
a share in or a return on production for permis-
sion to exploit certain property or in respect of
such exploitation: see Re Dawson and Bell6 , at
pp. 838, 842. This is the sense in which it is
spelled out in the agreement of June 3, 1948,
between Keyes and Astral.

The present case is not one where the royalty
has been reserved by and to a reversionary owner
who has granted a mining lease and where it is
sought to enforce the royalty against an assignee
of the lessee. Rather, it is one where a mining
lessee (either as a lessee in the strict sense or as
the holder of a profit i prendre), who is himself
subject to a royalty in favour of the lessor or his
assignee, has in turn created a further royalty in
his own favour upon assigning his leasehold or
his profit to a third person. Alternatively, it is a
case where the assignee of a lessee has granted a
royalty to another, thus becoming subject to two
royalty obligations. That such a second or over-
riding royalty can be created is not open to doubt.
The question remains whether it is invariably a
contractual benefit or may be, and in the present
case is, an interest in land.

I do not think that anything turns on the fact
that Keyes was, at best, an optionee of a mining
lease. The issue would be exactly the same if, for
consideration, as, for example, for management
services, Astral had granted an overriding royalty
to Keyes in respect of a mining lease acquired by

5 (1873), L.R. 2 Sc. & Div. 273.
* [1945] O.R. 825.

Aucun arrt de cette Cour ne tranche ni n'6tudie
la question de savoir si les redevances d6coulant
de baux dits miniers sont des int6r8ts dans un
bien-fonds ou dans quelles circonstances, s'il en
est, elles peuvent l'8tre. Je parle ici de redevances,
non pas en tant que droits acquis dans les d6p6ts
de minerai, ou dans le p6trole ou le gaz, selon
le cas, in situ (sens qu'on leur a parfois attribu6,
en particulier dans une s6rie de d6cisions ambri-
caines-voir aussi Gowan v. Christie5 ), mais plu-
t6t en tant que part ou b6ndfice dans la production
en 6change de la permission d'exploiter une
certaine proprit6, ou h l'6gard d'une telle exploi-
tation: voir Re Dawson and Bell6, aux pp. 838,
842. C'est le sens qui ressort de la convention
du 3 juin 1948 entre Keyes et Astral.

En l'instance, il ne s'agit pas d'une redevance
r6servie par et pour un propri6taire ayant un
droit de retour qui a conc6d6 un bail minier et
qui cherche A faire valoir son droit de redevance
contre un concessionnaire du locataire. 11 s'agit
plut6t d'une affaire ohi le locataire d'un droit de
mine (soit h titre de locataire au sens strict ou
de titulaire d'un droit de profit a prendre), lui-
m8me assujetti & une redevance en faveur du
locateur ou de son cessionnaire, a A son tour cr66
une autre redevance en sa propre faveur lorsqu'il
a fait cession A un tiers de sa tenure h bail ou
de son droit de profit a prendre. Subsidiairement,
c'est une affaire oii le cessionnaire d'un locataire
a accord6 une redevance A une autre personne,
devenant ainsi assujetti & deux redevances. 11 ne
fait aucun doute que cette seconde redevance
ou redevance d6rogatoire peut 6tre cr66e. Reste
A savoir si elle est invariablement un avantage
contractuel ou si elle peut 6tre, et est dans
l'espbce, un int6r~t dans un bien-fonds.

Rien, A mon avis, ne d6pend du fait que Keyes
6tait, au mieux, le d6tenteur d'une option sur un
bail minier. La question serait exactement la
mime si pour une contrepartie, telle que des ser-
vices de gestion, Astral avait accord6 A Keyes
une redevance d6rogatoire h 1'6gard d'un bail

5 (1873), L.R. 2 Sc. & Div. 273.
0 [1945] O.R. 825.
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Astral from someone else. This was the situa-
tion which existed in Emerald Resources Ltd. v.
Sterling Oil Properties Management Ltd.7 , affirmed
by this Court on December 17, 1970, without
passing on the question in issue here. The Alberta
Appellate Division in the foregoing case doubted,
without expressly deciding the point, that an
overriding royalty granted by a mining lessee to a
management firm was an interest in land within
the meaning of the Statute of Frauds. The royalty
clause in the agreement with which that Court
was concerned provided for a certain royalty of
the lessee's share of specified substances "pro-
duced, saved and sold from each property
acquired by [the lessee] after the date hereof and
during the term of this agreement". At the time
of the execution of the agreement, any interest in
land created by this provision would, of course,
be equitable only.

It is convenient to say at this point that in the
present case the fact that the royalty to Keyes was
prescribed in an agreement which preceded As-
tral's acquisition of lease A-4010 would not alone
affect his right to enforce it against the appellant.
Astral's subsequent acquisition of the leasehold
or of the profit i prendre fed the grant to Keyes
so as to preclude Astral from denying legal effect
in that respect to the agreement of June 3, 1948.

Just as a profit i prendre may be incident to
another interest or may exist in gross, so may a
royalty. As an interest in gross, which is the case
here, it is freely assignable, unless assignment is
validly restricted. This feature of a royalty is as
consistent with it being a contractual benefit as it
is with it being an interest in land. At common
law, whether a royalty could be classified as rent,
and hence enjoy in its unaccrued state the charac-
ter of an interest in land, depended on whether

7 (1969), 3 D.L.R. (3d) 630.
94661-7

minier qu'elle aurait obtenu de quelqu'un d'autre.
C'6tait la situation dans Emerald Resources Ltd.
c. Sterling Oil Properties Management Ltd.7 , d6-
cision que cette Cour a confirm6e le 17 d6cembre
1970 sans statuer sur la question en litige ici.
Dans la cause pr6cit6e, la Chambre d'appel de la
Cour supreme d'Alberta doutait, sans toutefois
se prononcer express6ment sur ce point, qu'une
redevance d~rogatoire accord6e par le d6tenteur
d'un bail minier A une soci6t6 de gestion soit un
int6r8t dans un bien-fonds au sens du Statute of
Frauds. La clause de redevance dans la conven-
tion que devait examiner cette Cour-l pr6voyait
une certaine redevance sur la part du locataire de
substances sp6cifiques [TRADUCTION] <<produites,
recuperees et vendues A l'gard de chaque pro-
pri6t6 acquise par [le locataire] apr~s la date des
pr6sentes et pour la durde de la pr6sente conven-
tion>. Au moment de la signature de la conven-
tion, tout int6ret dans le bien-fonds n6 de cette
disposition serait 6videmment un int6r&t en
<equity seulement.

Il est utile de dire ici qu'en l'espice, le fait que
la redevance accord6e h Keyes 6tait privue dans
une convention qui a pr6c6d6 l'acquisition par
Astral du bail no A-4010 ne saurait, A lui seul,
modifier son droit de r6clamer cette redevance A
I'appelante. L'acquisition subs6quente par Astral
de la tenure h bail ou du droit de profit i prendre
a donn6 effet A la concession h Keyes, de fagon
h emp~cher Astral de nier les cons6quences jun-
cliques, A cet 6gard, de la convention du 3 juin
1948.

Tout comme un droit de profit i prendre, une
redevance peut d6pendre d'un autre int6r8t ou
exister par elle-meme. Comme int6rit ind6pen-
dant, ce qui est le cas ici, elle peut 8tre c6d6e en
toute libert6, A moins que sa cession ne soit
validement restreinte. Cette particularit6 s'appli-
que tant h une redevance reconnue comme un
avantage contractuel qu'd une redevance consti-
tuant un int6r8t dans un bien-fonds. En common
law, pour qu'une redevance puisse 8tre class6e

' (1969), 3 D.L.R. (3d) 630.
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it issued out of a "corporeal" interest, as, for ex-
ample, out of an estate in fee of minerals in place,
or whether it was incident to a reversion upon a
true lease which also gave a right to extract min-
erals. In the former case it would be in effect
a rent-charge; in the latter, a rent service. Rent
could not at common law issue out of an "incor-
poreal" interest, as for example, a profit i prendre
in gross; and whatever it might be called, it would
not be an interest in land.

The language of "corporeal" and "incorporeal"
does not point up the distinction between the
legal interest and its subject-matter. On this dis-
tinction, all legal interests are "incorporeal", and
it is only the unconfronted force of a long history
that makes it necessary in this case to examine
certain institutions of property in the common
law provinces through an antiquated system of
classification and an antiquated terminology. The
association of rents and royalties has run through
the cases (as in Re Dawson and Bell, supra, the
Berkheiser case, supra, and cf. Attorney-General
of Ontario v. Mercer8 , at p. 777) but without the
necessity hitherto in this Court to test them
against the common law classifications of interests
in land or to determine whether those classifica-
tions are broad enough to embrace a royalty in
gross.

In the Berkheiser case, Rand J. carried the pa-
rallel of royalty with rent to the extent of referring
to them as "obviously profits". The case involved
a contest between a devisee of land and the resid-
uary beneficiaries where the testatrix, following
the devise, had entered into the oil and gas lease
mentioned above. The transaction also provided
for an acreage rental and for royalties. In con-
struing the transaction as the grant of a profit a
prendre rather than an out-and-out transfer of the
substances in situ and rather than the grant of a

8 (1883), 8 App. Cas. 767 -

comme une rente et par cons6quent, lorsque non
6chue, rev~tir le caractbre d'un intdrt dans un
bien-fonds, elle devait provenir d'un int6r8t <cor-
porel>, par exemple d'un droit de propri6t6 abso-
lue sur des minbraux en place, ou d6pendre d'un
droit de retour sur un bail r6el conf6rant 6gale-
ment le droit d'extraire les mindraux. Dans le
premier cas, il s'agit en r6alit6 d'une servitude de
rente; dans le second d'un loyer. En common law,
une rente ne pouvait d6couler d'un int&t <in-
corporels, par exemple d'un droit de profit d
prendre existant ind6pendamment; et quelque nom
qu'on puisse lui donner, ce ne serait pas un in-
tir~t dans un bien-fonds.

Les expressions zcorporel> et <incorporel> ne
font pas ressortir la distinction entre l'int6r8t en
droit et 'objet auquel il se rattache. D'aprbs cette
distinction tous les int6r8ts en droit sont tincorpo-
rels>, et c'est I'autorit6 jamais attaquie d'une
longue 6volution historique qui nous oblige ici
A 6tudier certaines institutions de la propri6t6
dans les provinces r6gies par la common law au
moyen d'un systhme de classification surann6 et
d'une terminologie surann6e. Les rentes et les
redevances ont t6 associ6es dans la jurisprudence
(par exemple, dans les causes Re Dawson and
Bell et Berkheiser, pr6cit6es; voir aussi Attorney
General of Ontario v. Mercer8 , p. 777, mais jus-
qu'd maintenant, cette Cour n'a jamais eu h les
analyser en regard de la classification des int6r~ts
dans un bien-fonds en common law, ni A d6ter-
miner si cette classification est assez g6n6rale pour
englober une redevance existant par elle-m8me.

Dans l'arr~t Berkheiser, le Juge Rand a pouss6
le parallble entre la redevance et la rente jusqu'd
dire qu'elles 6taient <manifestement des droits de
profit.> Dans cette cause, il s'agissait d'un litige
entre le 16gataire d'un bien-fonds et les l6gataires
universels, la testatrice ayant sign6 le bail du droit
d'extraction du p6trole et du gaz pricit6 post6-
rieurement au legs. Le march6 prdvoyait 6gale-
ment un loyer h I'acre et des redevances. Consi-
ddrant le march6 comme une concession d'un
droit de profit a prendre plut8t qu'un transport

8 (1883), 8 App. Cas. 767.
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profit in fee, the Court held that the profit was
for an uncertain but terminable term under the
provisions of the lease. This meant, quite clearly,
that title to the substances in situ remained in the
devisee and that he was also entitled to the rents
and royalties. In short, there was no ademption
of the devise.

The rents and royalties referred to by Rand J.
as profits would be interests in land in the partic-
ular case under common law doctrine as incident
to the devisee's possibility of reverter in respect
of the profit i prendre, that interest itself being
considered as in the nature of a defeasible fee.
That the unaccrued royalty in such case is re-
garded as an interest in land, and remains so
although transferred separately from the fee sim-
ple in the surface and the "reversionary" interest
in the minerals or in the oil and gas, appears to
be the prevailing view in the United States: see
3A Summers, Oil and Gas (1958), p. 9. I agree
with this characterization because I do not think
that there should be any distinction between the
foregoing situation and that which would exist if
the devisee had an interest in reversion in the
strict sense.

It is said in 23 Hals., 3rd ed., at p. 537, that
"a royalty, notwithstanding that it is reserved in
respect of substances which are taken from the
land so as to cause its permanent diminution, is
a true rent". The leading case cited for this pro-
position is Regina v. Westbrook9 , which was a

rating case that proceeded on the view that there
a true landlord and tenant relationship existed,
with the tenant being entitled under his lease to
take clay for the purpose of making bricks. This
was more clearly so in Barrs v. Lea'o, also cited
for the foregoing proposition; and hence the
further statement in 26 Hals., 3rd ed., at p. 430,

* (1847), 10 Q.B. 178, 116 E.R. 69.
1o (1864), 33 LJ. Ch. 437.

sans restriction des substances in situ et plut6t
que la concession d'un droit de profit en propri6t6
absolue, la Cour a d6cid6 que le droit de profit
6tait d'une dur6e incertaine mais pouvait se ter-
miner en vertu des dispositions du bail. Cela signi-
fiait clairement que le l6gataire du bien-fonds
conservait la propri6t6 des substances in situ et
qu'il avait 6galement droit aux rentes et aux rede-
vances. Bref, il n'y avait eu aucune r6vocation im-
plicite du legs.

Les rentes et redevances qualifi6es par le Juge
Rand de profits seraient dans ce cas-14 des int6-
rats dans un bien-fonds en vertu de la doctrine
de la common law, car elles seraient accessoires du
droit de retour du 16gataire du bien-fonds h l'6gard
du profit a prendre, cet int6r8t 6tant lui-m~me
consid6r6 comme un droit annulable. L'opinion
qui parait pr6valoir aux ttats-Unis (voir 3A
Summers, Oil and Gas (1958), p. 9) est qu'en
pareil cas, la redevance non 6chue est consid6-
r6e comme un int6r~t dans un bien-fonds et le
demeure m8me si elle est transport6e ind6pen-
damment du droit absolu de propri6t6 sur la sur-
face et du droit de c<retour> quant aux min6raux
ou au p6trole et au gaz. J'accepte cette qualifica-
tion car je ne pense pas qu'il devrait 6tre fait de
distinction entre la situation ci-dessus et celle qui
existerait si le l6gataire avait un droit de retour
au sens strict.

Dans 23 Hals., 3e 6d., p. 537, il est dit que
[TRADUCTION] <une redevance, m~me si elle est
r6serv6e A 1'6gard de substances qui sont tirbes du
fonds de fagon A causer la diminution permanente
de celui-ci, est en r6alit6 une rentei. La cause qui
fait autorit6 et qui a 6 cit6e A 1'appui de cette
proposition est celle de Regina v. Westbrook9 , af-
faire de taxe oit 1'on est parti de l'avis que, dans
ce cas particulier, il existait une relation r6elle de
propri6taire A locataire ce dernier ayant le droit
en vertu de son bail de prendre de 1'argile pour
fabriquer des briques. Ce point 6tait encore plus
6vident dans la cause Barrs v. Lea'o, 6galement

(1847), 10 Q.B. 178, 116 E. 69.
a(1864), 33 LJ. Ch. 437.
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that "rents and royalties are true rents in the
sense that they are incident to the reversion".
These statements of the English position do not
assist in the present case which, on its facts, does
not fall within the Berkheiser frame of reference,
let alone within that exhibited in the foregoing
two English cases. Neither is it a case where a
royalty originally exacted in respect of a lease-
hold to which a profit a prendre was incident, or
in respect of a defeasible profit a prendre alone,
has been assigned without assignment of the re-
maining interest of the grantor of the lease or of
the profit.

In principle, a mining lessee whose holding is
an interest in land in respect of which he has a
royalty obligation should be able to grant or sub-
mit to an overriding royalty in respect of that
interest to take effect as itself an interest in the
lessee's holding. This is well recognized in the
American judicial experience with mining leases,
which has been more extensive than the Canadian.
Thus, it is said in a recent article, Sullivan, "All
About Royalties", (1971) 16 Rocky Mountain
Mineral Law Institute 227, at p. 240: "If the
lessee grants or reserves a fractional interest over
and above that payable to the lessor under the
terms of the lease, it is designated overriding
royalty and is analogous to rent charge". The
writer goes on to say (at p. 273, and citing au-
thority) that "overriding royalties have been
construed to be personal property and as inter-
ests in land"; and he continues: "In their nature
they are properly rents, as that term was used at
common law, and therefore interests in land".
This same conclusion is stated by 3 Summers,
Oil and Gas (1958), pp. 685-686, as being the
law of such States as California, Texas and Okla-
homa.

cit6e A l'appui de la proposition susmentionn6e;
d'oii I'6nonciation additionnelle, dans 26 Hals., 3e
6d., p. 430, que: [TRADUCTION] <1es rentes et re-
devances sont des rentes r6elles en ce sens qu'elles
d6pendent du droit de retour>'. Ces 6nonc6s de la
position des Cours anglaises ne nous aident pas
dans la pr6sente affaire dont les faits ne cadrent
pas avec ceux de l'arr~t Berkheiser, sans parler de
ceux des deux causes anglaises pricities. Ilne s'agit
pas non plus d'un cas oiL une redevance initiale-
ment exig6e A 1'6gard d'une tenure A bail a laquelle
s'attachait un droit de profit a prendre, ou h
1'6gard d'un droit de profit a prendre seul, assu-
jetti h une condition r6solutoire, a 6t6 c6d6e sans
que le c6dant du bail ou du droit de profit chde
ses autres int6rats.

En principe, le locataire d'un droit de mine
qui d6tient un intdr~t dans un bien-fonds, pour
lequel il est oblig6 de payer une redevance,
devrait pouvoir accorder une redevance d&roga-
toire ou s'y soumettre A 1'6gard de cet int6r8t,
cette redevance devant elle-mime 8tre un int6r~t
dans ce dont le locataire est d6tenteur. Ce prin-
cipe est bien reconnu dans les causes am6ricaines
qui portent sur des baux miniers, plus nombreuses
qu'au Canada. Ainsi, dans un article r6cent,
Sullivan, <All about Royalties , (1971) 16 Rocky
Mountain Mineral Law Institute 227, A la p. 240,
il est dit: [TRADUCTION] <Si le locataire accorde
ou r6serve un int6rit fractionnaire en plus de ce
qu'il doit payer au locateur en vertu du bail,
cet int6r8t est d6sign6 sous le nom de redevance
d6rogatoire et il est analogue A une servitude de
rente>. L'auteur poursuit en disant (p. 273, et en
citant un texte) que [TRADUCTION]: <des rede-
vances ddrogatoires ont 6t6 consid6r6es comme
des biens mobiliers et comme des intrits dans
un bien-fondsi; et il ajoute ceci: [TRADUCTION]

<de par leur nature, ce sont A proprement parler
des rentes, selon le sens donn6 h ce terme en
common law, et par cons6quent des int6rets dans
un bien-fonds> . Cette m~me conclusion est
6nonc6e dans 3 Summers, Oil and Gas (1958),
pp. 685-686, comme 6tant le droit applicable
dans certains ttats, tels ceux de la Californie, du
Texas et de l'Oklahoma .

[19721 S$.C.R.
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What remains to consider on the matter under
discussion is whether or not the formulation of
the royalty to Keyes shows, as a matter of its
language, that an interest in land was created.
The formulation accords with language that has
been held sufficient for the creation of an interest
in land: see (1971) 16 Rocky Mountain Mineral
Law Institute at pp. 242-243. I refer also to the
judgment of the Ontario Court of Appeal in Re
Dawson and Bell, supra, where the oil and gas
lease, a profit a prendre, stipulated for royalty in
the following terms in the case of oil, namely,
"one barrel of every ten barrels, or its equiv-
alent in cash, of petroleum obtained or produced
on the premises herein leased"; and, in the case
of gas, "if found in sufficient quantities to utilize
. . . one hundred dollars per annum for each well
yielding gas in paying quantities, or capped ...
and the privilege of using enough to heat dwell-
ing, if any, on said premises .. ." Both Laidlaw
J.A. and McRuer J.A. (with whom Henderson
J.A. agreed) referred to these royalties as in
essence rent. McRuer J.A. put the matter as
follows (at p. 838):

The money paid is the consideration for the right
to enter upon the land and drill for oil or gas and
take away the same when it is recovered, as distinct
from the purchase price of oil or gas reduced to
possession.

This is not- to say that every reservation or
grant of a royalty creates an interest in land. The
words in which it is couched may show that only
a contractual right to money or other benefit is
prescribed. However, if the analogy is to rent,
then the fact that the royalty is fixed and calcu-
lable as a money payment based on production or
as a share of production, or of production and
sale, cannot alone be enough to establish it as
merely a contractual interest; The -grant of royalty
in respect of lease A-163, mentioned earlier in

Il reste h examiner, A ce propos, si d'apris la
formulation de la redevance payable A Keyes,
eu 6gard aux termes employds, un intdrat dans
un bien-fonds a 6td cr66. Les termes employ6s
concordant avec les termes qui ont 6t6 jug6s
aptes A cr6er un int6r&t dans un bien-fonds: voir
(1971) 16 Rocky Mountain Mineral Law Insti-
tute, pp. 242-243. Je me reporte 6galement au
jugement de la Cour d'appel de l'Ontario dans
l'affaire Re Dawson and Bell, pr6cit6e, dans la-
quelle le bail du droit d'extraction du p6trole et
du gaz, un droit de profit a prendre, stipulait une
redevance dans les termes suivants h l'6gard du
p6trole: [TRADUCTION] <<un baril sur dix, ou
1'6quivalent en argent, du p6trole obtenu ou ex-
trait des lieux lou6s par les pr6sentes>; et, A
1'6gard du gaz: [TRADUCTION] <s'il en est trouv6
en quantit6s suffisantes pour en permettre l'uti-
lisation . . . cent dollars l'an pour chaque puits
producteur de gaz en quantitds rentables, ou
ferm6 .. . et le privilge d'en utiliser assez pour
chauffer une habitation, s'il en est, sur lesdits
lieux. . .> Les Juges d'appel Laidlaw et Mc-
Ruer (avec lesquels le Juge d'appel Henderson
6tait d'accord) ont tous deux d6sign6 ces rede-
vances comme 6tant essentiellement des rentes.
Le Juge d'appel McRuer a expos6 la question
en ces termes (p. 838):

[TRADUCTION] La somme payde constitue la contre-
partie du droit d'aller sur le bien-fonds, de faire des
forages pour extraire le p6trole ou le gaz et d'enlever
ces substances lorsqu'elles sont ricupdrdes, par oppo-
sition au prix d'achat du p6trole ou du gaz en retour
de la possession.

Cela ne veut pas dire que chaque fois qu'on r6-
serve ou accorde une redevance, on cr6e un
intdret dans un bien-fonds. Les termes dans les-
quels la clause est ridig6e peuvent indiquer que
seul un droit contractuel A une somme d'argent
ou i un autre avantage est prdvu. Toutefois, s'il
y a analogie avec une rente, le fait que la rede-
vance est fixde et qu'elle peut se calculer comme
un paiement en espices bas6 sur la production
ou comme une part de la production ou de la
production et de la vente, ne saurait en soi en

r19721 R.C.S. 725SASKATCHEWAN MINERALS C. KEYES Le Auge Laskin



726 SASKATCHEWAN MINERALS V. KEYES Laskin I. [1972] S.C.R.

these reasons, is an illustration of this point of
view. On the other hand, Fuller v. Howell", may
be explicable (in the absence of explanation by
the Court) as a case where the royalty language
was taken literally, without reliance on the anal-
ogy of rent. There a judge of the Ontario High
Court held, in a flat conclusion, that an assigned
oil royalty which the assignee sought to enforce
against a subsequent purchaser, who acquired the
title to the land and to the profit i prendre as
well, gave merely a contractual claim. The facts
related in the reasons revealed that the royalty
clause obligated the original grantee of the oil
rights to deliver in tanks or pipelines upon the
premises one-seventh of all oil produced and
saved on the premises. A further point that
arises in respect of Fuller v. Howell is whether the
royalty obligation was imposed upon the then
lessee only so as to indicate a personalization
of that obligation. I have already drawn attention
to cl. 6 of the agreement of June 3, 1948, between
Keyes and Astral which states that the agreement
shall enure to and bind, inter alia, assigns. In any
event, I am not to be taken as endorsing the
result reached in Fuller v. Howell.

St. Lawrence Petroleum Ltd. v. Bailey Selburn
Oil & Gas Ltd. and H. W. Bass & Sons, Inc.12

provides a clearer illustration of a contractual re-
sult. There the issue of assignable interest in land
or contractual money right arose in a context
mentioned in 3 Summers, supra, at p. 686, namely,
that "conveyances by an oil and gas lessee of an
undivided fractional interest or per cent of his
share of the future production from the lease was

U [1942] 1 D.L.R. 462.
"[1963] S.C.R. 482.

faire un simple intr~t contractuel. La conces-
sion de la redevance A l'6gard du bail A-163,
mentionn6e plus haut dans les pr6sents motifs,
illustre ce point de vue. D'autre part, 1'arrat
Fuller v. Howell", peut s'expliquer ainsi (aucune
explication n'ayant 6t6 donn6e par la Cour):
la Cour a interpr6t6 litt6ralement les termes de la
redevance, sans se fonder sur leur analogie avec
les termes d'une rente. Dans cette cause-11, un
juge de la Haute Cour de l'Ontario a simplement
conclu qu'une redevance c6d6e h 1'6gard du
p6trole, que le cessionnaire cherchait h faire
valoir contre un acqu6reur subs6quent, ce dernier
ayant A la fois acquis la propri6t6 du bien-fonds et
le droit de profit i prendre, ne pouvait donner lieu
qu'd une simple action contractuelle. Les faits
expos6s dans les motifs r6v6laient que la clause
de redevance obligeait le concessionnaire initial
des droits d'extraction du p6trole a livrer sur
les lieux en cause, dans des r6servoirs ou des
pipe-lines, un septibme de tout le p6trole produit
ou capt6 sur lesdits lieux. Une autre question
qui se pose quant A la cause Fuller v. Howell est
celle de savoir si l'obligation de redevance a 6t6
impos6e seulement A celui qui 6tait alors loca-
taire, de fagon A indiquer qu'il s'agit d'une obli-
gation personnelle. J'ai d6ji signal6 la clause 6
de la convention du 3 juin 1948, entre Keyes et
Astral, laquelle stipulait que la convention avan-
tagerait et lierait, entre autres, les ayants cause.
De toute fagon, on ne doit pas consid6rer que
je souscris a la d6cision rendue dans Fuller v.
Howell.

L'affaire St. Lawrence Petroleum Ltd. c. Bailey
Selburn Oil & Gas Ltd. and H. W. Bass & Sons,
Inc.12 , illustre plus clairement le cas oii on a
conclu A l'existence d'un lien contractuel. Dans
cette cause-11, la question de savoir s'il s'agissait
d'un int6r8t cessible dans un bien-fonds ou d'un
droit contractuel A de 1'argent s'est pos6e dans
le contexte expos6 dans 3 Sunmers (pricit6) h
la p. 686, soit: [TRADUCTION] <le transport, par

n [1942] 1 D.L.R. 462.
"11963] R.C.S. 482.
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perhaps one of the first and simplest methods of
raising capital for the drilling and equipping of
oil and gas wells". Simplifying the facts in the case,
it arose out of a farm-out agreement by which an
oil lessee granted to the Bailey company the right
to earn an undivided 25 per cent interest in its
lease by drilling a test well in accordance with the
terms of the agreement. The Bailey company in
turn entered into an agreement with the appellant
St. Lawrence, designated in the agreement as a
"participant", whereby the latter, by participating
in the cost of drilling a producing well to a pre-
scribed percentage of the total cost, would be en-
titled to a prescribed percentage of the "net pro-
ceeds of production", which were defined to
mean the proceeds from the sale of Bailey's share
of the production after certain deductions. This
participating agreement also contained a clause
by which Bailey assigned to the participant such
an undivided interest in the oil and gas as would,
upon exploitation of the land and production
therefrom being sold, yield to the participant its
specified net proceeds of production. Bailey fur-
ther agreed to hold its interest in the oil and gas
in trust for the purposes of the agreement, and the
participant agreed to reassign to Bailey such por-
tion of the undivided interest as may be necessary
to revest it in Bailey in so far as it related to any
portion of the land in which the participant ceased
to be entitled to a share in the net proceeds of
production.

St. Lawrence contended that it obtained under
the agreement an assignable interest in land, ca-
pable of registration, with a right to receive and
sell its share of production. It was held, however,
that it did not become owner of a fractional inter-

le locataire d'un droit d'extraction du p6trole et
du gaz, d'un intrit fractionnaire indivis ou
pourcentage de sa part de la production future
d6coulant du bail est peut-6tre l'une des m6thodes
les plus anciennes et les plus simples de r6unir
des fonds pour le forage et l'acquisition du ma-
tdriel d'exploitation des puits de p6trole et de
gaz>:. Si nous simplifions les faits de l'affaire, le
litige d6coulait d'une convention d'affermage
dans laquelle le locataire du droit d'extraction
du p6trole avait accord6 A la compagnie Bailey
le droit d'obtenir un intrt indivis de 25 pour
cent dans son propre bail en forant un puits d'ex-
ploration en conformit6 des termes de la con-
vention. La compagnie Bailey avait a son tour
conclu avec l'appelante St. Lawrence une entente
oix cette dernibre 6tait appel6e eparticipante>;
en vertu de cette entente, 1'appelante, en contri-
buant aux frais de forage d'un puits productif,
moyennant paiement d'un pourcentage stipul6 du
cofit total, devait avoir droit h un pourcentage
stipuld du <<profit net tir6 de la production>, d6fi-
ni comme 6tant le profit tir6 de la vente de la part
de Bailey dans la production apris certaines d6-
ductions. L'entente de participation renfermait
6galement une clause dans laquelle Bailey c6dait

la participante l'int6rt indivis dans le p6trole et
le gaz qui, une fois le bien-fonds exploit6 et les
substances y extraites vendues, rapporterait A la
participante le profit net stipul6 tir6 de la pro-
duction. Bailey a en outre convenu de d6tenir
son int6r8t dans le p6trole et le gaz en fiducie aux
fins de l'entente, la participante convenant de c6-
der de nouveau A Bailey telle partie de l'int6r8t
indivis qu'il faudrait c6der pour que l'intir~t soit
de nouveau d6volu A Bailey, dans la mesure oh
ledit int6rt concernait une partie du terrain h
1'6gard duquel la participante cessait d'avoir
droit A une part du profit net tir6 de la produc-
tion.

St. Lawrence soutenait qu'en vertu de l'entente
elle avait obtenu un intirt cessible et enregistra-
ble dans un bien-fonds, avec le droit d'obtenir
et de vendre sa part de la production. Toutefois,
il a 6t6 d6cid6 qu'elle n'est pas devenue propri6-
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est in land, but rather that it had a contractual
right to money, being its prescribed portion of the
proceeds of sale of production, and that the undi-
vided interest spoken of in the agreement was in
the nature of an equitable interest to secure its
contractual right to those proceeds.

I conclude that the first two questions posed
at the beginning of these reasons should be
answered in Keyes' favour. He became entitled
to an overriding royalty in respect of the lessee's
interest in lease A-4010, whether that interest was
a leasehold in the strict sense or a profit ei prendre
for a term; and the royalty, unaccrued, was an
interest in land, analogous to a rent-charge, and,
in the circumstances, binding on the appellant as
subsequent assignee of lease A-4010.

The next question is whether the Minister's
consent in writing to the creation of the over-
riding royalty was required, pursuant to s. 11 of
the Alkali Mining Regulations, and if so whether
it was in fact given. An allied point brought into
contention was whether it was open to the appel-
lant to take the objection that the consent was
not obtained. These issues are distinct from the
matter of consent arising under cl. 13 of the lease
of January 30, 1948, to Harvie, and which pro-
vided that "the lessee will not transfer or assign
these presents or sublet the said premises, or any
part thereof, without the written consent of the
Minister [representing the Crown lessor] first had
and obtained". I need not pursue this provision
because, whatever be the thrust of the clause,
it is not, as the trial judge held, one upon which
the appellant can rely: see McKillop & Benjafield
v. Alexander3.

taire d'un int6rt fractionnaire dans le bien-fonds,
mais plut6t qu'elle avait un droit contractuel A
une somme d'argent, soit la partie qui lui avait
6t6 affect6e du profit tir6 de la vente des substan-
ces extraites, et que l'intir8t indivis dont 1'en-
tente faisait mention 6tait un int6r~t en equity
destin6 A assurer son droit contractuel A ce
profit.

Je conclus que la r6ponse aux deux premibres
questions mentionnies au d6but des presents mo-
tifs devrait 6tre en faveur de Keyes. II a obtenu
un droit A une redevance d6rogatoire A 1'6gard de
l'int6r8t du locataire en vertu du bail no A-4010,
que cet int6r8t ait t6 une tenure h bail au sens
strict ou un droit de profit i prendre pour un
certain temps; la redevance non 6chue 6tait un
int6r&t dans le bien-fonds, analogue A une ser-
vitude de rente, et, dans ces conditions, elle liait
1'appelante en tant que cessionnaire subs6quente
du bail no A-4010.

La question suivante est celle de savoir si le
consentement par 6crit du Ministre 6tait nices-
saire pour la cr6ation de la redevance d6rogatoire,
en conformit6 de l'art. 11 des Alkali Mining Re-
gulations, et le cas 6ch6ant, si pareil consente-
ment a de fait 6t6 donn6. On a soulev6 un point
connexe, soit la question de savoir si l'appelante
6tait recevable h formuler l'objection que le
consentement n'avait pas t obtenu. Il ne s'agit
pas dans ces deux cas du consentement privu A
la clause 13 du bail du 30 janvier 1948 en faveur
de Harvie, laquelle clause stipulait que: [TRA-

DUCTION] <de locataire ne transportera ni ne c6-
dera le pr6sent bail, ne sous-louera lesdits lieux
ni aucune partie d'iceux sans obtenir au pr6alable
le consentement par 6crit du Ministre (repr6sen-
tant la Couronne locatrice) >. Je n'ai pas h exa-
miner plus longuement cette disposition; quelle
que soit la port6e de la clause, I'appelante ne
peut pas se fonder sur celle-ci, comme l'a d6cid6
le juge de premitre instance: voir McKillop &
Benjafield c. Alexander".

(1 4 (1912), 45 R.C.S. 551.-(1912), 45 S.C.R. 551.
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The trial judge made no ruling on the effect
of s. 11 of the Alkali Mining Regulations although
it was pleaded in defence. In the Court of Appeal,
the reference to this section was limited to its
effect upon the option which Harvie (as the two
Courts below held) had granted to Keyes. The
Court concluded that the option fell outside the
words of the section; it was only when the option
was exercised and was consummated by a trans-
fer or assignment that consent would be required.
Consent in this respect was given when Harvie
assigned to Astral and, again when Astral assigned
to the appellant. I am of the opinion that this
conclusion is plainly right. I am of the opinion
also that s. 11 does not apply to the gross over-
riding royalty stipulated in the agreement be-
tween Astral and Keyes, and hence the issue of
fact and the question whether the appellant can
invoke s. 11 do not arise. My reasons for these
views follow.

The term "lessee" used in s. 11 has not been
given any extended meaning in the Alkali Mining
Regulations, as promulgated by Order in Coun-
cil 1357/43 of December 6, 1943, and as
amended from time to time; nor have these regu-
lations given any extended meaning to the terms
"assign, transfer or sublet" in s. 11. "Lessee" is
defined in the Regulations simply as meaning "the
holder of a lease in good standing, acquired under
the provisions of these regulations"; the other
terms mentioned above are not defined at all. Nor
is there any definition of any of the terms in
question in the Mineral Resources Act, as it
stood at the time of the promulgation of the
Regulations or later, or as it now stands (see
R.S.S. 1965, c. 50).

The granting of an option is not an assignment,
transfer or subletting, at least not where there
has been no take over of the rights under the
lease by the optionee. Again, although an optionee
for a lease of mining rights may have an interest
in land, he is not a lessee, either in law or in equity

Le juge de premibre instance ne s'est pas pro-
nonc6 sur 1'effet de l'art. 11 des Alkali Mining
Regulations, bien que ce point ait 6t6 invoqu6 en
d6fense. En Cour d'appel, cet article n'a 6t6
mentionn6 que du point de vue de son effet sur
l'option que Harvie (comme l'ont d6cid6 les deux
cours d'instance inf6rieure) avait accordde A
Keyes. La Cour a conclu que les termes de cet
article ne visaient pas l'option; ce n'6tait que
lorsque l'option 6tait exerc6e et r6alisde par un
transport ou une cession que le consentement
6tait requis. A cet 6gard, le consentement a 6
donn6 lorsque Harvie a fait cession & Astral,
puis lorsque Astral a fait cession A l'appelante. Je
crois que cette conclusion est nettement fond6e.
Je suis 6galement d'avis que l'art. 11 ne s'applique
pas au droit ind6pendant h la redevance dbroga-
toire stipul6 dans la convention intervenue entre
Astral et Keyes; par cons6quent, la question
de fait et celle de savoir si l'appelante peut
invoquer 'article 11 ne se posent pas. Et voici
pourquoi.

L'expression <locataire>, A l'art. 11, n'a pas
un sens large dans les Alkali Mining Regulations,
tels qu'ils ont 6t6 promulgubs par le d6cret du
conseil 1357/43 du 6 d6cembre 1943; et ces
rbglements n'ont pas non plus donn6 un sens
large aux termes <<c6dera, ne transportera ni ne
sous-louera> de 'art. 11. L'expression <oca-
taire>. y est d6finie comme signifiant simplement:
[TRADUCTION] <de d6tenteur d'un bail valide, ac-
quis en vertu des dispositions des pr6sents rbgle-
ments>; les autres termes pr~citis ne sont pas
d6finis. E n'y a pas de d6finition non plus d'aucun
des termes en question dans le Mineral Resources
Act, tel qu'il existait au moment de la promul-
gation des r6glements on subs6quemment, ou tel
qu'il existe actuellement (voir R.S.S. 1965, c. 50).

L'octroi d'une option ne constitue pas une
cession, un transport ou un sous-bail, du moins
pas lorsque le titulaire de l'option n'a pas acquis
les droits stipul6s au bail. Bien que le titulaire
d'une option relative A un bail des droits de mine
puisse avoir un int6r8t dans un bien-fonds, il
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while the option remains unexercised. Harvie
was the lessee from the Crown at the time that
Astral and Keyes made their agreement, and it
was the consent to Harvie's assignment to Astral
that alone was required by s. 11. That consent
was given.

The fact that Keyes, under his option, could
command the assignment by Harvie to Astral
involved no circumvention of s. 11. The distinc-
tions between an assignment and a contract to
assign, between a transfer and a contract to trans-
fer, between a sublease and a contract to sublet
are too well established to need any comment.
There is nothing in the Alkali Mining Regulations
nor in the Mineral Resources Act, on which they
are founded, that impels a meaning to the words
of s. 11 other than their ordinary meaning in
order to expand its restrictions in favour of the
Crown in right of Saskatchewan.

Frobisher Ltd. v. Canadian Pipelines and Petro-
leums Ltd.14 turned on a different regulation dif-
ferently formulated from s. 11. It forbade acquisi-
tion "by transfer, assignment or otherwise how-
soever [of] any mineral claim or any right or
interest therein" (the italics are mine). Section 11
is limited to assignment, transfer or subletting of
"the rights described in the lease or any part
thereof"; and I construe the last quoted words as
referring to the rights in the whole lease or in any
part of the lease. When to this is added the fact
that only the lessee is thus enjoined, I cannot
agree that s. 11 forbids a lessee to enter into con-
tracts respecting his lease rights unless he first
obtains Minister's consent. It would, in my opin-
ion, be untenable to urge that a lessee, while
remaining such, would be precluded without the
Minister's consent under s. 11, from entering
into a working or management agreement with
another person in return for a royalty. Section 11

n'est pas locataire, ni en common law ni en equity
tant que l'option n'est pas lev6e. Harvie 6tait
locataire de la Couronne an moment oil Astral
et Keyes ont conclu leur entente; 1'art. 11 pr6-
voit uniquement qu'un consentement soit donn6 A
la cession de Harvie A Astral. Ce consentement
a 6t6 donn6.

Le fait qu'en vertu de son option, Keyes pou-
vait demander que Harvie effectue la cession en
faveur d'Astral ne viole pas 'art. 11. Les dis-
tinctions entre une cession et un contrat en vue
de c6der, entre un transport et un contrat en
vue de transporter, entre un sous-bail et un con-
trat en vue de sous-louer sont assez bien 6tablies
pour se passer de commentaires. Il n'y a rien dans
les Alkali Mining Regulations ni dans le Mineral
Resources Act, sur lequel ces riglements sont
fond6s, qui puisse conf6rer aux termes de 1'art.
11 un sens different de leur sens ordinaire, de
fagon h en 6tendre les restrictions en faveur de la
Couronne du chef de la province de Saskatche-
wan.

L'arrat Frobisher Ltd. c. Canadian Pipelines
and Petroleums Ltd.14, met en jeu un autre rbgle-
ment, dont la formulation est diff6rente de celle
de l'art. 11. Ce riglement interdisait l'acquisition
[TRADUCTION] <par transfert, cession ou de quel-
que autre fagon (de) tout claim minier ou de
tout droit ou intir.t y aff6rents, (les italiques sont
de moi). L'article 11 ne porte que sur la cession,
le transport on le sous-louage des [TRADUCTION]

<<droits d6crits dans le bail, on de quelque partie
d'iceux>; j'interprdte les derniers termes citis
comme se rapportant aux droits stipul6s dans
I'ensemble du bail ou dans quelque partie de ce
dernier. Lorsqu'on tient compte en plus du fait
que seul le locataire a cette obligation, je ne puis
accepter que 1'art. 11 interdise A un locataire de
conclure des contrats relativement aux droits
qu'il a en vertu d'un bail sans obtenir au pr6a-
lable le consentement du Ministre. A mon avis,
il serait impossible de soutenir que le locataire,

[1 [1960] R.C.S. 126.
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must speak more clearly before being construed
as a bar to common arrangements of the kind
suggested.

Turning to the second point upon which s. 11
is invoked, namely, the lack of consent to the
overriding royalty, the question is simply whether
the Minister's consent was a prerequisite to the
arrangement for royalty between Astral and
Keyes. What Astral, as lessee, was precluded from
assigning were the "rights described in [the]
lease", that is the rights as between lessor and
lessee, set out in the grant to Harvie of January
30, 1948. There is nothing in the agreement of
June 3, 1948, between Astral and Keyes, under
which the overriding royalty arises, that involves
any transfer to Keyes of any of Astral's rights
from the lessor under lease A-4010. Nor did
Astral interfere, in its agreement with Keyes,
with any of the rights of the lessor, whether to
royalty or otherwise. I have already set out the
rights that were vested in the lessee under lease
A-4010. They remained undisturbed by the
agreement of June 3, 1948. Astral simply as-
sumed an additional burden in respect of its
leasehold; charging it did not amount either to
a transfer or assignment or sublease. The language
of s. 11 does not comprehend the assumption of
a burden by way of the creation of an overriding
royalty any more than it comprehends an option.

The final point is that of an alleged surrender
by operation of law, resulting, according to the
submission of the appellant, in an extinguishment
of the royalty to Keyes. The contention is un-
tenable. The appellant is a corporation, as it
admits in its statement of defence; and, although
it is an agent of the Crown and its property is

tant qu'il est locataire, ne pourrait pas, sans le
consentement du Ministre, en vertu de l'art. 11,
conclure avec une autre partie un accord d'ex-
ploitation on de gestion en 6change d'une re-
devance. L'art. 11 doit 8tre plus explicite pour
qu'on puisse l'interpr6ter comme faisant obstacle
aux arrangements habituels de ce genre.

Passons maintenant A la seconde question A
1'6gard de laquelle 1'art. 11 est invoqu6, soit l'ab-
sence de consentement h la redevance d6rogatoire;
il s'agit simplement de savoir si le consentement
du Ministre constitue une condition pr6alable a
1'arrangement qu'Astral a conclu avec Keyes au
sujet de la redevance. Ce qu'Astral, en sa qualit6
de locataire, ne pouvait pas c6der, c'6taient les
[TRADUCTION] <xdroits d6crits dans (le) bail>, soit
les droits entre locateur et locataire, lesquels sont
6nonc6s dans la cession du 30 janvier 1948 en
faveur de Harvie. Rien dans l'entente qu'Astral a
conclue avec Keyes le 3 juin 1948, de laquelle
d6coule la redevance d6rogatoire, n'implique un
transfert, en faveur de Keyes, d'un des droits
conf6r6s par le bailleur A Astral dans le bail
A-4010. De plus, dans 1'entente qu'elle a con-
clue avec Keyes, Astral n'a modifi6 aucun des
droits du bailleur, qu'il s'agisse de la redevance ou
d'un autre droit. J'ai d6ji 6nonc6 les droits qui
ont t confdr6s au locataire par le bail A-4010.
L'entente du 3 juin 1948 ne les a pas modifi6s.
Astral a simplement assumb une charge addi-
tionnelle en ce qui concerne sa tenure A bail; le
fait de grever ainsi sa tenure n'6quivalait ni i
un transfert, ni a une cession, ni A un sous-bail.
Les termes de l'art. 11 ne visent pas le cas o~i
l'on accepte une charge par suite de la cr6ation
d'une redevance ddrogatoire, pas plus qu'ils ne
visent une option.

La dernibre question porte sur l'all6gation qu'il
y a eu abandon par l'effet de la loi, entrainant,
selon la pr6tention de I'appelante, I'extinction du
droit de redevance en faveur de Keyes. Cette pr6-
tention est intenable. L'appelante est une corpo-
ration, comme elle l'admet dans sa d6fense; bien
qu'elle soit un mandataire de la Couronne et que
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that of the Crown under relevant legislation, it
exercises its powers in its own name. No sur-
render occurred when it took an assignment
from Astral in its own name. Moreover, an out-
standing interest of a third party in a holding
whose owner is subject thereto is not obliterated
when that holding comes into the hands of an
assignee with notice merely because the assignee
is also the holder of the reversion or reverter in
the land and as a result purports to claim the
entire title by way of merger. A present interest,
such as the royalty in this case, remains un-
affected. The argument to the contrary is remi-
niscent of the common law rules as to the de-
structibility of contingent remainders, long ago
overcome by statute. I do not think that the fact
that the Crown and an agent of the Crown are in-
volved calls for special consideration to them to
the prejudice of a private citizen.

I would dismiss the appeal with costs, and I
would dismiss the application to vary with costs.

Appeal allowed with costs, HALL and LASKIN
JJ. dissenting.

Solicitors for the defendant, appellant: Goodall,
Gerrand, Gerein & McLellan, Regina.

Solicitors for the plaintiff, respondent: Peder-
sen, Norman, McLeod & Todd, Regina.

ses biens appartiennent A la Couronne en vertu
de la l6gislation pertinente, elle exerce ses pou-
voirs en son propre nom. Il n'y a eu aucun aban-
don lorsqu'elle a accept6 d'Astral une cession pour
son propre compte. De plus, I'int6ret d'un tiers
dans un fonds dont le propri6taire est assujetti
A cet intirat ne s'6teint pas lorsque ce fonds
passe A un cessionnaire qui a connaissance de tel
int6rit simplement parce que ce cessionnaire d6-
tient 6galement le droit de retour sur le bien-
fonds et par cons6quent pr6tend avoir droit A un
titre absolu par voie de consolidation. Un int6rt
actuel, tel que la redevance, en l'esphce, n'est pas
touch6. Toute pr6tention contraire rappelle les
r~gles de common law relatives A la possibilit6
d'extinction des droits dont la d6volution d6pend
d'un 6v6nement incertain, depuis longtemps d6-
passdes par la l6gislation. Je ne crois pas que le
fait que la Couronne et un mandataire de la Cou-
ronne sont en cause nous oblige & accorder h ceux-
ci une consid6ration sp6ciale, au d6triment d'un
particulier.

Je suis d'avis de rejeter l'appel avec d6pens,
et de rejeter la requete en modification avec
d6pens.

Appel accueilli avec ddpens, les Juges HALL et
LASKIN itant dissidents.

Procureurs de la ddfenderesse, appelante: Good-
all, Gerrand, Gerein & McLellan, Regina.

Procureurs du demandeur, intimd: Pedersen,
Norman, McLeod & Todd, Regina.
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Stefania Podlaszecka Appellant;

and

The Minister of Manpower and Immigration
Respondent.

1971: October 27; 1972: January 25.

Present: Abbott, Martland, Hall, Pigeon and Laskin
JJ.

ON APPEAL FROM THE IMMIGRATION APPEAL

BOARD

Immigration-Application for permanent residence
by person admitted to Canada as non-immigrant-
Regu'ations requiring immigrant visa and medical
certificate not applicable-Immigration Act, R.S.C.
1952, c. 325, s. 7(3)-Immigration Regulations,
Part 1, ss. 28(1), 29(1)(b).

The appellant was admitted to Canada as a non-
immigrant on a visitor's visa and subsequently ap-
plied for permanent residence in this country. Her
application was not approved and she was requested
to leave Canada by July 5, 1967. A second applica-
tion for permanent residence in Canada was made
by the appellant on May 6, 1968. This application
was also refused and the applicant was requested
to leave by August 1, 1968. Appellant did not leave
Canada and, on May 5, 1969, a registered letter was
sent informing her that she had been examined by
an immigration officer who had made a report to a
Special Inquiry Officer, under s. 23 of the Immigra-
tion Act. In this report the officer stated his opinion
that the appellant could not be admitted because
(a) she would not have been admitted if examined
outside Canada on account of being assessed 32
units instead of the required minimum of 50; (b)
she was not in possession of an unexpired passport;
(c) she was not in possession of an immigrant visa
issued by a visa officer pursuant to s. 28(1) of the
Immigration Regulations, Part 1; (d) she did not
have a medical certificate as prescribed by s. 29(1)
of the Regulations. The letter further informed her
that there would be an inquiry as a result of which
a deportation order might be made. The inquiry
was held on May 7, 1969, and a deportation order
made on the four grounds above mentioned.

On appeal, the Immigration Appeal Board held
the first two grounds ill-founded, but found grounds

94764-1

Stefania Podlaszecka Appelante;

et

Le Ministre de la Main-d'(Euvre et de
I'Immigration Intimd.

1971: le 27 octobre; 1972: le 25 janvier.

Pr6sents: Les Juges Abbott, Martland, Hall, Pigeon
et Laskin.

EN APPEL DE LA COMMISSION D'APPEL DE
L'IMMIGRATION

Immigration-Demande de risidence permanente
par une personne admise au Canada L titre de non-
immigrante-Rglement exigeant un visa d'immi-
grant et un certificat mddical non applicable-Loi
sur l'immigration, S.R.C. 1952, c. 325, art. 7(3)-
Riglement sur l'immigration, Partie 1, art. 28(1),
29(1)(b).

L'appelante a 6t6 admise au Canada A titre de
non-immigrante en vertu d'un visa de visiteur et,
subs6quemment, a demand6 d'8tre admise & r6sider
en permanence au pays. Sa demande n'a pas 6t6
agr66e et on l'a avisbe qu'elle devait quitter le Ca-
nada avant le 5 juillet 1967. Elle a fait une seconde
demande de r6sidence permanente le 6 mai 1968.
Cette demande a aussi 6t6 rejet6e et on lui a de-
mand6 de quitter le pays avant le 1" aofit 1968.
Elle n'a pas quitt6 le Canada et, le 5 mai 1969, on
lui a adress6 une lettre recommand6e l'avisant qu'elle
avait 6t6 examin6e par un fonctionnaire h l'immi-
gration, lequel, conform6ment h l'art. 23 de la Loi
sur l'immigration, avait signal6 son cash un enqu8-
teur sp6cial. Dans son rapport, le fonctionnaire a
6mis l'opinion que l'appelante ne pouvait 8tre admise
parce que (a) elle n'aurait pas 6t6 admise si elle
avait 6t6 examin6e hors du Canada, parce qu'elle
n'aurait conserv6 que 32 points h l'appr6ciation au
lieu des 50 points requis au minimum; (b) elle n'est
pas en possession d'un passeport non p6rim6; (c)
elle n'est pas en possession d'un visa d'immigrant
ddlivr6 par un pr6pos6 aux visas, conform6ment
l'art. 28(1) du R~glement sur l'immigration, Partie
1; (d) elle n'a pas un certificat m6dical tel que
prescrit par I'art. 29(1) du R~glement. La lettre
l'informe en outre de la tenue d'une enqu8te dont
une ordonnance d'expulsion pourrait r6sulter. L'en-
qu8te a lieu le 7 mai 1969 et une ordonnance d'ex-
pulsion fond6e sur les quatre motifs pricit6s est
rendue.

En appel, la Commission d'appel de l'immigration
juge non fond6s les deux premiers motifs, mais juge
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(c) and (d) valid. Leave to appeal was given by
this Court on those last two grounds.

Held (Abbott and Pigeon JJ. dissenting): The
appeal should be allowed and the deportation order
quashed.

Per Martland, Hall and Laskin JJ.: The appel-
lant had status under s. 7(3) of the Immigration
Act. She had a valid and subsisting non-immigrant
visa when she entered Canada and was entitled to
apply in Canada for permanent residence within the
period of her temporary stay, which she did. Regu-
lation 28(1) could not be applied to her without
destroying her status under s. 7(3).

As to ground (d), it was necessary to determine
whether s. 29(1) (b) is applicable to a person like
the appellant who, having come within s. 7(3) of
the Act, is "deemed to be a person seeking admis-
sion to Canada". Section 29(1) (b) applies to an
"immigrant", a term defined in s. 2(i) of the Act as
"a person who seeks admission to Canada for per-
manent residence". Although it comes to the same
thing in the present case, a person who acquires
status under s. 7(3) is not specifically designated an
"immigrant". In so far, therefore, as s. 29(1) (b)
makes possession of a medical certificate obtainable
outside Canada a condition of original admission of
a person to Canada for permanent residence, it could
not apply to a person like the appellant.

By virtue of s. 21 of the Act, it is within the
contemplation of the Act and the Regulations that
a person already lawfully in Canada may be required
to produce a medical certificate when he seeks per-
manent residence. However, the appellant's failure
to include such a certificate with her application was
not a disqualifying consideration in the absence of
a requirement under the official form or a notice or
request to provide such a certificate.

Espaillat-Rodriguez v. The Queen, [1964] S.C.R.
3, distinguished.

Per Abbott and Pigeon JJ., dissenting: The only
question arising on the two grounds on which the
deportation order now rested was whether the Court
was bound by its decision in Espaillat-Rodriguez v.
The Queen, supra, and the only reason suggested
that that case should no longer be considered bind-
ing was that it had been decided on a certiorari
while there is now a right of appeal to the Immigra-

valides les motifs (c) et (d). Cette Cour a autoris6
un pourvoi fond6 sur ces deux derniers motifs.

Arrit: L'appel doit 8tre accueilli et l'ordonnance
d'expulsion annul6e, les Juges Abbott et Pigeon 6tant
dissidents.

Les Juges Martland, Hall et Laskin: L'appelante
a acquis un statut en vertu de l'art. 7(3) de la Loi
sur l'immigration. Elle avait un visa valable et non
pbrim6 lorsqu'elle est entr6e au Canada et elle avait
le droit, au cours de son s6jour temporaire au
Canada, de faire une demande de r6sidence perma-
nente, et c'est ce qu'elle a fait. L'article 28(1) du
R~glement ne saurait s'appliquer & elle sans abolir
son statut en vertu de 'art. 7(3).

Quant au motif (d), il faut 6tablir si l'art.
29(1) (b) s'applique a une personne comme I'appe-
lante qui, visde par 'art. 7(3) de la Loi, est <<r6pu-

t6e une personne qui cherche A 8tre admise au
Canada). L'article 29(1) (b) s'applique A un <<immi-
grantD, terme que l'art. 2(i) de la Loi d6finit comme
<une personne qui cherche A 6tre admise au Canada
en vue d'une r6sidence permanenteD. Bien que l'effet
soit le mime en l'espice, une personne qui acquiert
un statut en vertu de l'art. 7(3) n'est pas d6sign6e
sp6cifiquement comme un <immigrants. Par cons6-
quent, dans ]a mesure o6 l'art. 29(1) (b) fait de la
possession d'un certificat m6dical qu'on peut obtenir
hors du Canada une condition de la premiere ad-
mission d'une personne au Canada en vue d'une
r6sidence permanente, il ne peut s'appliquer A une
personne comme l'appelante.

En vertu de l'art. 21 de la Loi, il s'ensuit que la
Loi et le R~glement envisagent qu'une personne
d6ji 16galement au Canada peut 8tre tenue de pro-
duire un certificat m6dical lorsqu'elle cherche 1 ob-
tenir la r6sidence permanente. Cependant, le fait
que l'appelante a omis d'inclure un tel certificat
dans sa demande ne constitue pas un facteur d'irre-
cevabilit6, si la formule ne 1'exige pas ou s'il n'y a
eu ni avis ni demande de fournir semblable certi-
ficat.

Distinction faite avec l'arr8t: Espaillat-Rodriguez
c. La Reine, [1964] R.C.S. 3.

Les Juges Abbott et Pigeon, dissidents: La seule
question qui se pose quant aux deux motifs sur les-
quels l'ordonnance d'expulsion se fonde maintenant
est celle de savoir si cette Cour est lide par sa d6ci-
sion dans la cause Espaillat-Rodriguez c. La Reine,
pricit6e, et la seule raison pour laquelle on soutient
qu'il ne faudrait plus 6tre li6 par cet arr8t est que
cette affaire-lA a 6t6 jug6e sur une requite en certio-
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tion Appeal Board with a further right of appeal to
this Court by leave on questions of law. The con-
clusions of the majority in the Espaillat-Rodriguez
case as to the construction and effect of s. 7(3) of
the Act and of s. 28(1) of the Regulations in no
way depend on the circumstance that the proceed-
ings were initiated by certiorari. They are an essential
part of the reasoning leading to the conclusion that
the deportation order was validly made on the
grounds stated which are the same as in the instant
case.

APPEAL from a decision of the Immigration
Appeal Board, whereby the Board dismissed an
appeal from a deportation order. Appeal allowed,
Abbott and Pigeon JJ. dissenting.

I. Polika, for the appellant.

A. M. Garneau and P. Bdtournay, for the re-
spondent.

The judgment of Abbott and Pigeon JJ. was
delivered by

PIGEON J. (dissenting)--On November 17,
1966, the appellant was admitted to Canada as
a non-immigrant for a period to expire May 16,
1967. She had a visitor's visa issued at Warsaw
on her Polish passport. On the last day of her
authorized stay as a visitor, she informed the Im-
migration authorities by letter that she wished
to apply for permanent residence in Canada. On
June 14, 1967, she signed an application for
permanent admission on a form provided by the
Immigration authorities and entitled "Application
for permanent admission by a non-immigrant in
Canada". Under this heading, the following was
printed:

IMPORTANT: If your application is refused, you
will be notified of the date by which you are ex-
pected to effect voluntary departure from Canada,
failing which, you may be the subject of an inquiry
under the Immigration Act to determine your right
to remain in Canada.

On June 15, 1967, a registered letter was sent
by an Immigration officer to the appellant in
which she was advised that her application for

94764-li

rari, alors qu'il existe maintenant un droit d'appel
A la Commission d'appel de l'immigration, avec aussi
un droit de se pourvoir devant cette Cour, moyen-
nant autorisation, sur des questions de droit. Les
conclusions de la majorit6 dans l'arr8t Espaillat-
Rodriguez sur l'interpr6tation et la port6e de l'art.
7(3) de la Loi et de l'art. 28(1) du R~glement ne
d6pendent aucunement du fait que les proc6dures
ont 6t6 entam6es par voie de certiorari. Elles sont
une partie essentielle du raisonnement qui a abouti
h la conclusion que l'ordonnance d'expulsion avait
6t6 validement rendue sur les motifs 6nonc6s, qui
sont les m~mes que dans la pr6sente affaire.

APPEL d'une d6cision de la Commission d'ap-
pel de l'immigration rejetant un appel d'une
ordonnance d'expulsion. Appel accueilli, les Juges
Abbott et Pigeon 6tant dissidents.

J. Polika, pour l'appellante.

A.-M. Garneau et P. Bdtournay, pour l'intim6.

Le jugement des Juges Abbott et Pigeon a 6t6
rendu par

LE JUGE PIGEON (dissident)-Le 17 novembre
1966, 1'appelante 6tait admise au Canada A titre
de non-immigrante pour une pdriode se terminant
le 16 mai 1967. Elle avait un visa de visiteur
d6livr6 A Varsovie sur son passeport polonais.
Le dernier jour de son s6jour autoris6 A titre de
visiteuse, elle informait par lettre les autoritis de
l'immigration de son intention de demander
d'6tre admise h r6sider en permanence au Canada.
Le 14 juin 1967, elle signait une demande d'ad-
mission permanente en utilisant une formule
fournie par les autorit6s de l'Immigration et
intitul6e <Demande d'admission aux fins de r6si-
dence permanente d'un non-immigrant au Cana-
da>. Sous ce titre est imprim6 ce qui suit:

IMPORTANT: Si votre demande est refusbe, vous
serez avis6e de la date A laquelle vous devrez quitter
volontairement le Canada, h d6faut de quoi vous
pourrez faire l'objet d'une enqu8te en vertu de la
Loi sur l'imrnigration pour 6tablir si vous avez le
droit de rester au Canada.

Le 15 juin 1967, un fonctionnaire A l'immi-
gration adressait A l'appelante une lettre recom-
mand6e dans laquelle il l'avisait que sa demande
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admission as an immigrant could not be approved
and she was requested to leave Canada by -July
5, 1967.

By Order in Council P.C. 1967-1616 dated
August 16, 1967, effective October 1, 1967, im-
portant amendments were made to the Immi-
gration Regulations. In particular, a new section
34 defined the expression "applicant in Canada"
and provided that notwithstanding s. 28, such
an applicant who "is not in possession of an
immigrant visa or letter of pre-examination but,
in the opinion of an immigration officer would
on application be issued a visa or letter of pre-
examination if outside Canada" may be admitted
in Canada for permanent residence subject to a
number of enumerated conditions.

On May 6, 1968, appellant made a new ap-
plication for permanent residence in Canada on
an official form. On July 18, 1968, a registered
letter was sent by an immigration officer inform-
ing her that her application to remain perma-
nently in Canada "had been considered in rela-
tion to the Immigration regulations governing
admission of applicants in Canada", that this
application was refused and that she was re-
quested to leave Canada by August 1, 1968.

Appellant did not leave Canada and, on May
5, 1969, another registered letter was sent inform-
ing her that she had been examined by an immi-
gration officer who had made to a Special Inquiry
Officer, under s. 23 of the Immigration Act, a
report that may be summarized as follows:

Appellant cannot be admitted because:
(a) she would not have been admitted if examined
outside Canada on account of being assessed 32
units instead of the required minimum of 50;

(b) she is not in possession of an unexpired pass-
port;
(c) she is not in possession of an immigrant visa;

(d) she does not have a medical certificate as
prescribed. .

The letter further informed her that there would
be an inquiry as a result of which a deportation

d'admission A titre d'immigrante ne pouvait 6tre
agr66e et qu'elle devrait quitter le Canada avant
le 5 juillet 1967.

Le d6cret C.P. 1967-1616 du 16 aofit 1967,
en vigueur le 1- octobre 1967, a apport6 des
modifications importantes au R~glement sur l'im-
migration. Notamment, un nouvel article 34 d6-
finit l'expression trequirant se trouvant au Cana-
da> et 6dicte que nonobstant l'art. 28, semblable
requdrant qui <n'est pas en possession d'un visa
d'immigrant ou d'une lettre de pr6-examen mais
A qui, de l'avis d'un fonctionnaire h l'immigra-
tion, serait ddlivr6 sur demande un visa ou une
lettre de pr6-examen, s'il se trouvait hors du
Canada> peut 8tre admis au Canada en vue d'y
r6sider en permanence sous r6serve d'un certain
nombre de conditions 6num6r6es.

Le 6 mai 1968, I'appelante fait une nouvelle
demande de r6sidence permanente au Canada en
utilisant une formule officielle. Le 18 juillet 1968,
un fonctionnaire A l'immigration lui envoie une
lettre recommand6e l'avisant que sa demande
de demeurer au Canada en permanence [TRA-
DUCTION] <<a 6t6 6tudide A la lumibre des rigles
de l'Immigration portant sur I'admission de re-
qu6rants au Canada>, que sa demande est re-
jet6e et'qu'on lui demande de quitter le Canada
avant le I" aofit 1968.

L'appelante ne quitte pas le Canada et, le 5
mai 1969, on lui adresse une nouvelle lettre
recommand6e l'avisant qu'elle a 6t6 examin6e par
un fonctionnaire A l'immigration lequel, con-
form6ment A l'art. 23 de la Loi sur l'immigra-
tion, a signal6 son cas A un enquateur sp6cial
dans un rapport qui peut se r6sumer comme suit:

L'appelante ne peut etre admise parce que:
a) elle n'aurait pas 6t6 admise si elle avait 6t6
examin6d hors du Canada, parce qu'elle n'aurait
conserv6 que 32 points A l'appr6ciation au lieu
des 50 points requis au minimum;
b) elle n'est pas en possession d'un passeport non
perim6;
c) elle n'est pas en possession d'un visa d'immi-
grant;
d) elle n'a pas un certificat m6dical tel que pres-
crit.

La lettre l'informe en outre de la tenue d'une
enqu~te dont une ordonnance d'expulsion pour-
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order might be made. The inquiry was held on
May 7, 1969, and a deportation order made on
the four grounds above mentioned.

On appeal, the Immigration Board, in reasons
dated September 26, 1969, held the first two
grounds ill-founded. On ground (a), the Board
would not take into consideration the application
made in 1968, although it was filed on the ap-
peal, being of the view that the provision author-
izing it to receive additional information did not
enable it to take into account evidence that was
not presented before the Special Inquiry Officer
and was necessary to support the deportation
order. On ground (b), the Board said this was ill-
founded because appellant's passport was valid to
September 19, 1967, and, therefore, valid when
she first sought admission to Canada for perm-
anent residence on May 16, 1967. However, the
Board found grounds (c) and (d) valid on the
basis of the decisions rendered in Re Manniral
and Espaillat-Rodriguez v. The Queen2 .

Leave to appeal was given by this Court on
those last two grounds and at no time did coun-
sel for the Minister request that consideration be
given to the other grounds for the purpose of
supporting the conclusion of the Board should
its decision be reversed with respect to the other
two. In view of my conclusion on those, I do not
find it necessary to consider whether the findings
of the Board on the other two ought thus to be
dealt with as separate issues that cannot be
raised again without a cross-appeal or whether
they ought to be treated in the same way as
grounds of negligence which, although rejected
in the Court below, can be urged again to sup-
port a conclusion founded on other imputations
which have to be held ill-founded. However, I
wish to make it clear that I am in no way ap-
proving of the Board's formalistic and stultifying
view of its power to receive additional informa-
tion. This, it seems to me, is completely at vari-
ance with the view taken by this Court and by

1 (1959), 17 D.L.R. (2d) 482.
2 [1964] S.C.R. 3.

rait r6sulter. L'enqu~te a lieu le 7 mai 1969 et
une ordonnance d'expulsion fond6e sur les quatre
motifs pr6citis est rendue.

En appel, la Commission d'appel de l'immi-
gration, dans une d6cision dat6e du 26 septembre
1969, juge non fond6s les deux premiers motifs.
Sur le motif a), la Commission refuse de tenir
compte de la demande faite en 1968, m8me si
elle a 6t6 produite en appel, estimant que les
dispositions autorisant la Commission A recevoir
des renseignements suppl6mentaires ne lui per-
mettent pas de tenir compte d'616ments de preuve
dont n'a pas td saisi l'enquiteur sp6cial et qui
sont n6cessaires pour 6tayer l'ordonnance d'ex-
pulsion. Quant au motif b), la Commission le d6-
clare sans fondement parce que le passeport de
'appelante 6tait valide jusqu'au 19 septembre
1967 et que, par cons6quent, il P'6tait lorsqu'elle
a pour la premitre fois cherch6 A 6tre admise au
Canada en vue d'y resider en permanence, le 16
mai 1967. Cependant, la Commission juge valides
les motifs c) et d), se fondant sur les d6cisions
rendues dans Re Manniral et Espaillat-Rodriguez
c. La Reine2.

Cette Cour a autoris6 un pourvoi fond6 sur
ces deux derniers motifs et l'avocat du ministre
n'a pas demand6 que les autres motifs soient
pris en consid6ration pour 6tayer la conclusion de
la Commission, advenant que sa d6cision soit
infirm6e quant aux deux autres. Vu ma conclu-
sion sur ces motifs-l, je n'estime pas n6ces-
saire de consid6rer si les conclusions de la Com-
mission sur les deux autres devraient alors 6tre
trait6es comme des questions distinctes qu'il est
impossible de soulever de nouveau sauf dans un
appel incident, ou s'il faudrait les traiter de la
m6me fagon que des moyens invoquant n6gli-
gence qui, m8me aprbs avoir 6t6 rejet6s en
instance inf6rieure, peuvent 8tre plaid6s de nou-
veau h 'appui d'une conclusion fond6e sur d'au-
tres imputations qui doivent 6tre tenues pour mal
fond6es. Toutefois, je veux qu'il soit clair que
je n'approuve en aucune fagon l'attitude forma-
liste et paralysante de la Commission au sujet
de son pouvoir de recevoir des renseignements

2 (1959), 17 D.L.R. (2d) 482.
2 [1964] R.C.S. 3.
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courts of appeal generally, of the power to re-
ceive additional evidence as exemplified by deci-
sions such as Brown v. Gentleman3 .

In my opinion, the only question that arises
on the two grounds on which the deportation
order now rests is whether we are bound by the
decision of this Court in the Espaillat-Rodriguez
case. Since that case was decided, there has been
no change in the wording of s. 7(3) of the Im-
migration Act and there has also been no material
change in the relevant provisions of the Immi-
gration Regulations, bearing in mind that ap-
pellant's case rests on the Regulations as they
stood when she made her first application for
permanent residence. She does not contend that
she is entitled to admission under the amend-
ments made in 1967. The only reason for which
it is suggested that the Espaillat-Rodriguez case
should no longer be considered binding is that
it was decided on a certiorari while there is now
a right of appeal to the Immigration Appeal
Board with a further right of appeal to this Court
by leave on questions of law.

In my view, this last-mentioned change in the
law cannot make any difference. The Espaillat-
Rodriguez case was not decided on the basis of
the limited scope of judicial review available on
a certiorari. The decision was on the construc-
tion of s. 7(3) which was read as written and not
with the addition of a mutatis mutandis. The es-
sential part of the reasons of the majority is as
follows (at pp. 7-8):

In its essential features the present appeal does
not differ in any material respect from that in Ex
parte Mannira. In both cases the appellant had
entered Canada as a non-immigrant. As such, under
s. 7(3) of the Act, he had no higher rights than
a would-be immigrant presenting himself at a port
of entry for admission as a permanent resident of
Canada. In both cases appellant was not in posses-
sion of the immigrant visa or the medical certificate

8 [1971] S.C.R. 501.

suppl6mentaires. Cela, me semble-t-il, est en
complet d6saccord avec I'attitude prise par cette
Cour et par les cours d'appel en g6n6ral quant
au pouvoir de recevoir des 616ments de preuve
suppl6mentaires comme en font foi des d6cisions
comme Brown c. Gentleman3 .

A mon avis, la seule question qui se pose
quant aux deux motifs sur lesquels l'ordonnance
d'expulsion se fonde maintenant est celle de
savoir si nous sommes is par la d6cision de
cette Cour dans la cause Espaillat-Rodriguez.
Depuis la d6cision rendue en cette affaire-11, le
libell6 de l'art. 7(3) de la Loi sur l'immigration
n'a subi aucune modification et les dispositions
pertinentes du R~glement sur l7mmigration n'en
ont pas non plus subi d'importante, si l'on retient
que la cause de l'appelante s'appuie sur le R~gle-
ment en vigueur lorsqu'elle a produit sa premiere
demande d'admission permanente. Elle ne pr6-
tend pas avoir droit A l'admission en vertu des
modifications apport6es en 1967. La seule raison
pour laquelle on soutient qu'il ne faudrait plus
8tre li6 par l'arrt Espaillat-Rodriguez est que
cette affaire-14 a 6t6 jug6e sur une requte en
certiorari, alors qu'il existe maintenant un droit
d'appel A la Commission d'appel de l'immigration,
avec aussi un droit de se pourvoir devant cette
Cour, moyennant autorisation, sur des questions
de droit.

A mon avis, cette dernibre modification ap-
port6e A la loi ne peut rien changer. L'affaire
Espaillat-Rodriguez n'a pas 6t6 d6cid6e en se fon-
dant sur la port6e restreinte de la revision judiciai-
re possible par voie de certiorari. La d6cision a
port6 sur l'interpr6tation de 1'art. 7(3) qui s'est
faite d'apr6s ses termes m~mes et sans l'adjonc-
tion d'un mutatis mutandis. La partie essentielle
des motifs de la majorit6 est la suivante (aux
pp. 7, 8):
[TRADUCTION] Dans ses caract6ristiques essentielles,
le pr6sent appel ne diffbre sur aucun point important
de celui d'Ex parte Mannira. Dans les deux cas, I'ap-
pelant est entr6 au Canada A titre de non-immi-
grant. Comme tel, en vertu de l'art. 7(3) de la Loi,
il n'avait pas plus de droits qu'un immigrant 6ven-
tuel qui se pr6sente A un port d'entr6e pour 6tre ad-
mis en vue d'6tablir sa r6sidence permanente au
Canada. Dans les deux cas, I'appelant n'6tait pas en

3 [1971] R.C.S. 501.
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required under the regulations. Such regulations
were passed under s. 61 which in its terms author-
izes the Governor in Council to make regulations
respecting "the terms, conditions and requirements
with respect to the possession of . . . passports, visas
or other documents pertaining to admission;..."
Regulation 28(1) is such a regulation . . .

In the Immigration Act, Parliament has provided
for the control of immigration to Canada and for
the selection of prospective immigrants. The regula-
tions passed under the authority of the Act clearly
contemplate that the examination of persons seeking
permanent admission to Canada in order to deter-
mine their suitability whether from a medical stand-
point, an internal security point of view or other-
wise, should be conducted abroad, in the homeland
of the prospective immigrant. No doubt there are
sound reasons for such a requirement.

The administrative responsibility of granting or
refusing the immigrant visa, required by the regula-
tions as a condition precedent to landing in Canada,
has been entrusted to certain designated officers lo-
cated outside Canada. Immigration officers at points
of entry in Canada are given no authority to grant
such a visa.

The Minister of Citizenship and Immigration is
given wide discretionary powers under the Act and
it may well be that he has power to waive the visa
requirements. The record shows that in the present
case he was not prepared to take such action.

These conclusions as to the construction and
effect of s. 7(3) of the Act and of s. 28(1) of the
Regulations, in no way depend on the circum-
stance that the proceedings were initiated by
certiorari. They are an essential part of the rea-
soning leading to the conclusion that the deporta-
tion order was validly made on the grounds
stated which are the same as in the instant case.

I would dismiss the appeal.

The judgment of Martland, Hall and Laskin
JJ. was delivered by

LASKIN J.-I am of the opinion that the pro-
cedures employed in the present case in respect
of the appellant's application for permanent resi-

possession du visa d'immigrant ou du certificat me-
dical que prescrivent les riglements. Ces rbglements
ont 6t6 adopt6s sous le r6gime de l'art. 61 dont les
termes autorisent le gouverneur en conseil A 6tablir
des rbglements concernant <les conditions et pres-
criptions relatives h la possession de . . . passeports,
visas ou autres documents portant sur l'admissions.
Le riglement 28(1) est un de ceux-lk . . .

Dans la Loi sur l'immigration, le Parlement a
pr6vu la r6glementation de l'immigration au Canada
et la s6lection des immigrants 6ventuels. Les rbgle-
ments adopt6s sous le r6gime de la Loi envisagent
clairement que l'examen des personnes cherchant i
8tre admises au Canada en permanence, lequel a
pour but d'6tablir si elles sont aptes tant du point
de vue m6dical que de celui de la s6curit6 int6rieure
ou autrement, doit se faire A l'6tranger, dans la pa-
trie de l'immigrant 6ventuel. Sans doute y a-t-il de
bonnes raisons A une telle exigence.

La responsabilit6 administrative concernant l'octroi
ou le refus d'un visa d'immigrant, exig6 par les r6-
glements comme condition pr6alable A la r6ception
au Canada, a 6t6 confi6e A certains fonctionnaires
d6signis, en poste hors du Canada. Les fonction-
naires A l'immigration, de service aux points d'en-
tr6e au Canada, n'ont pas regu le pouvoir de d6li-
vrer semblable visa.

Le Ministre de la Citoyennet6 et de l'Immigration
d6tient des pouvoirs discr6tionnaires 6tendus en
vertu de la Loi et il se peut fort bien qu'il ait celui
de relever des obligations touchant les visas. Il est
en preuve qu'en l'espice il n'6tait pas dispos6 h en
agir ainsi.

Ces conclusions sur I'interpr6tation et la port6e
de 1'art. 7(3) de la Loi et de l'art. 28(1) du
Rbglement ne d6pendent aucunement du fait que
les proc6dures ont t entam6es par voie de certi-
orari. Elles sont plus une partie essentielle du
raisonnement qui a abouti h la conclusion que
l'ordonnance d'expulsion avait 6t6 validement
rendue sur les motifs 6nonc6s, qui sont les m~mes
que dans la pr6sente affaire.

Je suis d'avis de rejeter le pourvoi.

Le jugement des Juges Martland, Hall et Laskin
a t6 rendu par

Le JUGE LAsIN-Je suis d'avis que les pro-
c6dures suivies en l'esp6ce relativement la de-
mande d'admission permanente au Canada de

[1972] R.C.S. 739PODLASZECKA C. MIN. DE LA M. & I. Le Juge Pigeon



740 PODLASZECKA V. MIN. OF M. & I. Laskin J. [1972] S.C.R.

dence in Canada were in conformity with the
applicable prescriptions of the Immigration Act,
R.S.C. 1952, c. 325, as amended, and that, ac-
cordingly, the objection to jurisdiction fails. On
making an application for permanent residence
in Canada while in the country as a non-immi-
grant, the appellant took herself out of s. 19(1)
(e) (vi) of the Act and came within s. 7(3)
which required that she present herself for ex-
amination. The stipulation in s. 7(3) that she
"shall for the purposes of the examination and
all other purposes under this Act be deemed to
be a person seeking admission to Canada" made
s. 23 and its associated ensuing sections appli-
cable.

Although s. 7(3) does not say so expressly, its
incorporating reference to other provisions of the
Act must be taken mutatis mutandis. Nothing
turns on that part of s. 23 which speaks of the
"examination of a person seeking to come into
Canada". These words cover both the non-immi-
grant who seeks entry for a special or limited
temporary purpose (as defined in s. 7(1) and
(2)) and the immigrant who seeks admission
for permanent residence (as defined in s. 2(i));
and s. 23 as a whole bears this out.

The two grounds upon which the Immigration
Appeal Board upheld the deportation order of
May 7, 1969, against the appellant were (1)
that she was not in possession of a valid and
subsisting immigrant visa issued by a visa officer
pursuant to s. 28(1) of the Immigration Regula-
tions, Part 1; and (2) that she was not in pos-
session of a medical certificate as prescribed by
s. 29(1) of those Regulations. Leave to appeal
to this Court was given on these two issues.
For the reasons set out below, I have concluded
that neither of these two grounds can properly
be invoked against the appellant, and hence the
deportation order cannot stand. Before turning
to my reasons, I would emphasize, as did the Im-
migration Appeal Board, that the appellant is
not subject to s. 34 of the Regulations which
came into force on October 1, 1967. Her appli-
cation for permanent residence was made by let-

1'appelante sont conformes aux prescriptions
applicables de la Loi sur l'immigration, S.R.C.
1952, c. 325, modifi6e, et que, par cons6quent,
I'all6gation de d6faut de comp6tence est mal
fond6e. Lorsqu'elle a fait une demande d'admis-
sion permanente au Canada alors qu'elle 6tait au
pays A titre de non-immigrante, l'appelante s'est
elle-mame soustraite aux dispositions de l'art.
19(1) e) (vi) de la Loi pour tomber sous le
coup de I'art. 7(3) l'obligeant h se pr6senter
pour examen. La prescription de l'art. 7(3)
qu'elle <est r6putie, pour les objets de 1'examen
et A toutes autres fins de la pr6sente Loi, une per-
sonne qui cherche a 8tre admise au Canada> a
fait entrer en jeu l'art. 23 et les articles connexes
qui suivent.

M~me si 1'art. 7(3) ne le dit pas expres-
s6ment, le renvoi qu'il comporte h d'autres dis-
positions de la Loi doit 8tre entendu mutatis mu-
tandis. Rien n'est ax6 sur cette partie de 1'art. 23
qui parle de <(1('examen) d'une personne qui
cherche A entrer au Canada>. Ces mots visent h
la fois le non-immigrant qui cherche h entrer
au Canada pour une fin temporaire sp6ciale ou
limit6e (selon les d6finitions de l'art. 7(1) et (2))
et l'immigrant qui cherche A 6tre admis en vue
d'une r6sidence permanente (selon la d6finition
de 1'art. 2 i)); et c'est ce que confirme l'art. 23
pris dans son ensemble.

Les deux motifs invoqu6s par la Commission
d'appel de l'immigration pour confirmer l'ordon-
nance d'expulsion rendue le 7 mai 1969 contre
1'appelante sont (1) qu'elle n'6tait pas en pos-
session d'un visa valable et non p6rim6 d6livrb
par un prepose aux visas, conform6ment h l'art.
28(1) du R~glement sur l'immigration, Partie 1;
et (2) qu'elle n'6tait pas en possession du certifi-
cat m6dical prescrit par l'art. 29(1) dudit R~gle-
ment. L'autorisation de se pourvoir devant cette
Cour a 6t6 accord6e sur ces deux points. Pour
les raisons 6noncees ci-aprbs, j'ai conclu qu'au-
cun de ces deux motifs ne peut 8tre invoqu6 contre
l'appelante et que l'ordonnance d'expulsion ne
peut donc subsister. Avant de passer A l'expos6
de mes motifs, je veux faire ressortir, comme l'a
fait la Commission d'appel de l'immigration, que
1'appelante n'est pas assujettie h l'art. 34 du
R~glement qui est entr6 en vigueur le 1" octobre
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ter on May 16, 1967, and formally on June 17,
1967, and her position under the law must be
considered accordingly.

Since s. 28 of the Regulations refers both to an
immigrant visa (in subs. (1)) and to a non-
immigrant visa (in subs. (3)), according to whe-
ther a person seeks permanent or temporary
entry, and since the visa in either case is ob-
tainable only outside of Canada from an officer
outside, I am reinforced in my view of the mu-
tatis mutandis application of s. 7(3) of the Act
and Regulations. The appellant had a valid and
subsisting non-immigrant visa when she entered
Canada. She was entitled to apply in Canada for
permanent residence within the period of her
temporary stay, and did so. Regulation 28(1)
cannot be applied to her without destroying her
status under s. 7(3) of the Act, and I would not
give it that effect when it has subject-matter in
its proper context.

Section 29(1) of the Regulations, so far as
applicable here, reads as follows:

No immigrant shall be granted landing in
Canada

(b) if he is not in possession of a medical cer-
tificate, in the form prescribed by the Minister,
showing that he does not fall within one of the
classes described in paragraph (a), (b), (c) or
(s) of section 5 of the Act.

These last-mentioned paragraphs refer respec-
tively to the following prohibited classes: men-
tally defective persons, diseased persons, physi-
cally defective persons and persons medically
certified as abnormal.

The granting of landing in Canada, under the
wording of s. 29(1), means (according to the
definition of "landing" in s. 2(n) of the Act) the
lawful admission of an immigrant to Canada for
permanent residence. Although "admission" is
defined as well (see s. 2(a)), and includes "entry
into Canada" and "landing in Canada", its appli-
cation to the appellant in its sense of entry into
Canada was spent when the appellant came in on
a non-immigrant visa. This is manifest from the
definition of "entry' 'in s. 2(f). What must be
determined, therefore, is whether s. 29(1) (b) is

1967. Elle a fait sa demande d'admission perma-
nente dans une lettre dat6e du 16 mai 1967, et
officiellement le 17 juin 1967, et il faut examiner
sa situation juridique en consequence.

ttant donn6 que l'art. 28 du R~glement men-
tionne la fois un visa d'immigrant (au par. 1)
et un visa de non-immigrant (au par. 3), selon
qu'une personne cherche h 8tre reque en perma-
nence ou temporairement, et qu'on peut obtenir
l'un ou l'autre visa seulement hors du Canada
d'un pr6pos6 aux visas l'extirieur du pays, je
suis d'autant plus convaincu que 1'art. 7(3) de
la Loi et le R~glement s'appliquent mutatis mu-
tandis. L'appelante avait un visa valable et non
p6rim6 lorsqu'elle est entr6e au Canada. Elle
avait le droit, au cours de son s6jour temporaire
au Canada, de faire une demande de r6sidence
permanente, et c'est ce qu'elle a fait. L'article 28
(1) du R~glement ne saurait s'appliquer a elle sans
abolir son statut en vertu de l'art. 7(3) de la Loi,
et je ne lui donnerais pas cet effet lorsqu'il vise
un objet dans son contexte appropri6.

L'article 29(1) du R~glement, dans la mesure
oix il s'applique ici, se lit comme suit:

Aucun immigrant n'obtiendra la r6ception au
Canada

b) s'il n'est pas en possession d'un certificat m6-
dical, en la forme prescrite par le Ministre, indi-
quant qu'il ne fait pas partie d'une des cat6gories
d6crites aux alinias a), b), c) ou s) de l'article
5 de la Loi.

Les derniers alinias mentionn6s se r6f~rent, dans
l'ordre, aux cat6gories interdites suivantes: les
personnes atteintes de d6ficience mentale, de
maladie, de d6ficience physique, et les anormaux
reconnus m6dicalement comme tels.

L'octroi de la r6ception au Canada, sous le
r6gime de 'art. 29(1), signifie (aux termes de
la d6finition de gr6ception> A l'art. 2 n) de la
Loi) 1'admission l6gale d'un immigrant au Cana-
da aux fins de r6sidence permanente. Bien que
<admission> soit aussi d6fini (voir l'art. 2 a)) et
comprenne 6galement centr6e au Canada> et
<<r6ception au Canada>, son application A l'ap-
pelante dans son sens d'entr6e au Canada 6tait
d6pass6e lorsque l'appelante a 6t6 admise h la
faveur d'un visa de non-immigrant. C'est ce qui
d6coule manifestement de la d6finition de
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applicable to a person like the appellant who,
having come within s. 7(3) of the Act, is
"deemed to be a person seeking admission to
Canada".

Section 29(1)(b) applies to an "immigrant", a
term defined in s. 2 (i) of the Act as "a person
who seeks admission to Canada for permanent
residence". Although it comes to the same thing
in the present case, a person who acquires status
under s. 7(3) is not specifically designated an
"immigrant". It is understandable that there
should be hesitation in classifying a person, al-
ready lawfully in Canada and who seeks to re-
main there, in the same way for all purposes as
a person who is outside Canada but is seeking
lawful entry for permanent residence.

Section 29(1) presents no difficulty of appli-
cation if, like s. 28(1), it looks to original law-
ful admission for permanent residence. That this
is its general application is emphasized by s.
29(2) and (3) of the Regulations and by s. 30
as well. These provisions read as follows:

29. (2) Where at an examination of an immi-
grant under the Act the immigration officer has any
doubt as to the physical or mental condition of such
person, he may refer the immigrant for further
medical examination by a medical officer.

(3) A transportation company that brings to
Canada an immigrant who is required under this
section to be in possession of a medical certificate
and who is not in possession thereof and who is
found to fall within the class of persons described in
paragraph (a), (b), or (c) of section 5 of the Act
is guilty of an offence.

30. The passing of any test or medical examina-
tion outside of Canada or the issue of a visa, letter
of pre-examination or medical certificate as provided
for in these Regulations is not conclusive of any
matter that is relevant in determining the admissi-
bility of any person to Canada.

In so far, therefore, as s. 29(1) (b) makes pos-
session of a medical certificate obtainable outside
Canada a condition of original admission of a

centre> A l'art. 2 f). 11 faut done 6tablir si l'art.
29(1) b) s'applique A une personne comme l'ap-
pelante qui, vis6e par 1'art. 7(3) de la Loi, est
<<r6put6e une personne qui cherche A etre admise
au Canada>.

L'art. 29(1) b) s'applique A un ximmigranti,
terme que l'art. 2 i) de la Loi d6finit comme <une
personne qui cherche 8tre admise au Canada
en vue d'une r6sidence permanente>o. Bien que
l'effet soit le meme en 1'espice, une personne qui
acquiert un statut en vertu de l'art. 7(3) n'est
pas d6signie sp6cifiquement comme un <mni-
grant>>. Il est compr6hensible qu'on 6prouve
quelque h6sitation h classer une personne, d6jh
au Canada 16galement et qui cherche A y de-
meurer, de la m~me fagon A toutes fins qu'une
personne qui, 6tant en dehors du Canada, cherche
A y entrer 16galement en vue d'une r6sidence per-
manente.

L'art. 29(1) ne pr6sente aucune difficult6 d'ap-
plication si, A l'instar de l'art. 28(1), il a trait A
la premiere admission 16gale en vue d'une r6si-
dence permanente. Que ce soit 1M son application
g6ndrale ressort des art. 29(2) et (3) du Rhgle-
ment, tout comme de l'art. 30. Voici le texte de
ces dispositions:

29. (2) Lorsque, pendant I'examen d'un immi-
grant sous le regime de la Loi, le fonctionnaire h
l'immigration a quelque doute sur l'6tat physique ou
mental de ladite personne, il peut renvoyer l'immi-
grant A un m6decin du Ministire pour lui faire subir
un autre examen.

(3) Est coupable d'une infraction une compagnie
de transport amenant au Canada un immigrant qui
est tenu, en vertu du pr6sent article, d'Etre en pos-
session d'un certificat m6dical et n'est pas en posses-
sion d'un tel certificat et qui, apris constatation,
appartient A la catigorie de personnes d6crite aux
alindas a), b) ou c) de Particle 5 de la Loi.

30. Le fait de subir un test ou un examen m6di-
cal A l'ext6rieur du Canada, ou la d6livrance d'un
visa, d'une lettre de pr6-examen ou d'un certificat
m6dical, selon qu'il est pr6vu dans le pr6sent rkgle-
ment, n'est pas consid6r6 comme concluant dans
toute question qui est de nature A d6terminer l'ad-
missibilit6 d'une personne au Canada.

Par cons6quent, dans la mesure oi l'art. 29(1)
b) fait de la possession d'un certificat m6dical
qu'on peut obtenir hors du Canada une condition
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person to Canada for permanent residence, it
cannot apply to a person like the appellant.

I do not, however, exclude the mutatis mu-
tandis application of s. 29(1)(b) to a person
like the appellant who has come within s. 7(3).
That, in my view, is indicated by s. 21 of the
Act which provides that "where so required
under the regulations, a person seeking admis-
sion to Canada or a verson referred to in section
19 shall undergo a mental or physical examina-
tion or both by a medical officer". The term
"medical officer" is not defined in the Regula-
tions, as is the term "visa officer", but in the
Act; s. 2 (p) thereof shows that a medical officer
may be a person in Canada authorized to sign a
medical certificate. It is, hence, within the con-
templation of the Act and the Regulations that a
person already lawfully in Canada may be re-
quired to produce a medical certificate when he
seeks permanent residence.

In the present case, the record shows that the
appellant completed Form 690, the form of ap-
plication for permanent admission by a non-immi-
grant in Canada. She answered questions on that
form relating, inter alia, to physical disabilities,
mental illness, and tuberculosis. No objection was
taken to the accuracy of the information so given
which indicated no defect of health. Nowhere in
the form is there any reference to an additional
requirement of a medical certificate. She could
have been asked to provide one, and to this ex-
tent s. 29(1) (b) of the Regulations could have
application in furtherance of s. 21 of the Act.
But her failure to include such a certificate with
her application is not, in my opinion, a disquali-
fying consideration in the absence of a require-
ment under the form or a notice or request to
provide such a certificate. Section 29(1) (b) can-
not be used as a trap for a s. 7(3) applicant.

The Immigration Appeal Board came to its
conclusion of affirmation of the deportation order
in obedience to the judgment of this Court in

de la premibre admission d'une personne an Ca-
nada en vue d'une r6sidence permanente, il ne
peut s'appliquer A une personne comme l'ap-
pelante.

Je n'exclus cependant pas 1'application mu-
tatis mutandis de l'art. 29(1) b) A une personne
qui, comme 1'appelante, est vis6e par 1'art. 7(3).
C'est, h mon sens, ce qu'indique l'art. 21 de la
Loi qui pr6voit que .lorsqu'elle en est requise
en vertu des rkglements, une personne cherchant
admission au Canada, ou une personne mention-
n6e l'article 19, doit subir un examen mental
ou un examen physique, ou les deux, devant un
m6decin>. Le terme <midecin> n'est pas d6fini
dans le Riglement, comme 1'est le epr6pos6 aux
visas>, mais il l'est dans la Loi qui, A son art.
2 p), indique qu'il peut s'agir d'une personne
qui, au Canada, est autorisde A signer un certi-
ficat m6dical. II s'ensuit donc que la Loi en-
visagerait qu'une personne d6jh l6galement au
Canada puisse 8tre tenue de produire un certificat
m6dical lorsqu'elle cherche A obtenir la r6sidence
permanente.

Dans le cas qui nous occupe, le dossier fait
voir que l'appelante a rempli la formule n' 690,
la formule de demande d'admission permanente
d'un non-immigrant au Canada. Elle y a r6pondu
aux questions portant entre autres sur les in-
firmit6s, la sant6 mentale et la tuberculose.
Personne n'a mis en question 1'exactitude des
renseignements ainsi donn6s et faisant 6tat de
1'absence de toute maladie. On ne trouve nulle
part dans cette formule mention qu'il soit n6-
cessaire de pr6senter en plus un certificat m6dical.
On aurait pu demander a l'appelante de fournir
un tel certificat et, sur ce point, I'art. 29(1) b)
du Rbglement pourrait s'appliquer en fonction de
l'art. 21 de la Loi. Mais le fait qu'elle a omis
d'inclure un tel certificat dans sa demande ne
constitue pas, h mon avis, un facteur d'irreceva-
bilit6, si la formule ne l'exige pas ou s'il n'y a
eu ni avis ni demande de fournir semblable certi-
ficat. On ne peut se servir de l'art. 29(1) b)
pour faire tr6bucher un requirant couvert par
1'art. 7(3).

La Commission d'appel de 1'immigration a
conclu h la confirmation de l'ordonnance d'ex-
pulsion, pour se conformer A l'arr~t de cette Cour
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Espaillat-Rodriguez v. The Queen4 . That case was
brought up through certiorari proceedings taken
in Ontario. At the time it was initiated and finally
determined in this Court, the only appeal against
a deportation order was that prescribed by s. 31
of the Immigration Act, R.S.C. 1952, c. 325.
Under that provision an appeal could be con-
sidered by an Immigration Appeal Board only if
so directed by the Minister who was, none the
less, also empowered to review the decision of
such a Board. Beyond this, there was only the
possibility of review by certiorari, limited by the
privative terms of s. 39 of the Act. Section 39
was repealed when the Immigration Appeal Board
was established.

In 1967, the Immigration Appeal Board Act
was passed (see 1966-67 (Can.), c. 90) and
brought into force by proclamation, with effect
from November 13, 1967. It provided generous
scope for appeals from deportation orders to the
Board constituted under the Act, and, further,
for more limited rights of appeal, by leave on
questions of law and jurisdiction, to this Court.
There is no doubt that a wider avenue for appeal
(and review in that connection) exists under this
Act than was available prior thereto. Espaillat-
Rodriguez v. The Queen, supra, is to be viewed
as a decision on the scope of review by certiorari
when limited by a privative clause. The majority
judgment in that case concluded as follows (at
p. 9): "The order of deportation against appel-
lant having been made under the authority of
and in compliance with the provisions of the
Immigration Act, under s. 39 a court has no juris-
diction to interfere with the order." Cartwright J.,
as he then was, dissented, taking the position
that the legal issues before the Court, which, as
in the present case, involved the interpretation
and application of ss. 28(1) and 29(1) of the
Regulations to a s. 7(3) applicant for admission,
were open to review on certiorari, despite the pri-
vative terms of the then s. 39 of the Act. That
they are open in this case under the Immigration
Appeal Board Act admits of no doubt; and this

dans Espaillat-Rodriguez c. La Reine4 . La Cour
avait 6t6 saisie de cette affaire A la suite de pro-
c6dures par voie de certiorari prises en Ontario.
A l'6poque oii elle fut engag6e et finalement
jug6e par cette Cour, le seul appel possible d'une
ordonnance d'expulsion 6tait celui que prescri-
vait I'art. 31 de la Loi sur l'immigration, S.R.C.
1952, c. 325. En vertu de cette disposition, la
Commission d'appel de l'immigration pouvait
consid6rer un appel seulement sur instructions
du Ministre, qui n'en avait pas moins le pouvoir
de reviser la d6cision de ladite Commission. En
dehors de cela, il n'y avait de revision possible
que par voie de certiorari, limit6e par les termes
privatifs de l'art. 39 de la Loi. L'article 39 fut
abrog6 lors de '6tablissement de la Commission
d'appel de l'immigration.

En 1967 6tait adopt6e la Loi sur la Commission
d'appel de l'immigration (voir 1966-67 (Can.),
c. 90) qui entrait en vigueur le 13 novembre
1967, date fix6e par proclamation. Elle accordait
beaucoup de latitude en matibre d'appel d'ordon-
nance d'expulsion devant la Commission cr66e
par la Loi et, en outre, elle pr6voyait des droits
d'appel plus restreints, avec autorisation et sur
des questions de droit et de comp6tence, devant
cette Cour. Il ne fait pas de doute qu'il existe de
plus grandes possibilit6s d'appel (et partant de
revision) en vertu de cette loi-l qu'il n'y en
avait auparavant. On doit envisager Espaillat-
Rodriguez c. La Reine (pr6cit6e) comme une d&
cision sur la port6e de la revision par voie de
certiorari lorsqu'elle est limit6e par une clause
privative. Le jugement de la majorit6 dans cette
affaire-lh concluait ainsi (h la p. 9) [TRADUC-
TIONI: <L'ordonnance d'expulsion ayant 6t6 ren-
due contre l'appelante aux termes et en conformit6
des dispositions de la Loi sur l'immigration, en
vertu de I'art. 39 nulle cour n'a comp6tence pour
modifier l'ordonnancei. M. le Juge Cartwright
(alors juge puin6) 6tait dissident, ayant consid6r6
que les questions de droit pr~sent6es h la Cour
qui faisaient, comme ici, entrer en jeu l'interpr&-
tation et I'application des art. 28(1) et 29(1)
du R~glement A un requdrant demandant 1'ad-
mission en vertu de 1'art. 7(3), 6taient sujettes A
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Court may therefore set aside orders of the Board
where there has been an error of law.

The fact that the deportation proceedings in
this case were initiated before the Immigration
Appeal Board Act was enacted and became ef-
fective is answered by the transitional terms of
that Act. Section 33(a) provided that it "applies
in respect of any order of deportation made after
the coming into force of this Act, and any order
of deportation made before the coming into force
of this Act that has not been executed, where no
appeal therefrom has been taken under s. 31 of
the Immigration Act." There was no such appeal;
rather the appeal provisions of the Immigration
Appeal Board Act were invoked.

I would allow the appeal, set aside the decision
of the Immigration Appeal Board and quash the
deportation order.

Appeal allowed, ABBOTT and PIGEON JJ.
dissenting.

Solicitor for the appellant: Julian Polika,
Toronto.

Solicitor for the respondent: D. S. Maxwell,
Ottawa.

revision, par voie de certiorari, malgr6 les termes
privatifs de 1'art. 39 de la Loi alors en vigueur.
Qu'elles soient sujettes & revision en la pr6sente
instance sous le r6gime de la Loi sur la Com-
mission d'appel de l'immigration ne fait aucun
doute; et cette Cour peut donc 6carter des ordon-
nances de la Commission lorsqu'il y a eu erreur
de droit.

Le fait que les procedures d'expulsion ont 6t6
entam6es en cette affaire ant6rieurement A 1'adop-
tion de la Loi de la Commission d'appel de l'immi-
gration et avant son entr6e en vigueur est pr6vu
dans les dispositions transitoires de cette loi.
L'article 33 a) prescrit que la loi es'applique ...
h toute ordonnance d'expulsion rendue aprbs
1'entr6e en vigueur de la pr6sente loi, et A toute
ordonnance d'expulsion rendue avant 'entr6e en
vigueur de la pr6sente loi qui n'a pas 6t6 ex6cut6e,
dans le cas oi il n'en a pas 6t6 interjet6 appel en
vertu de l'article 31 de la Loi sur l'immigrations.
Aucun appel semblable n'a 6t6 interjet6; on a
plut6t invoqu6 les dispositions de la Loi sur la
Commission d'appel de l'immigration visant
les appels.

Je suis d'avis d'accueillir le pourvoi, d'infirmer
la decision de la Commission d'appel de l'immi-
gration et d'annuler l'ordonnance d'expulsion.

Appel accueilli, les JUGEs ABBOTT et PIGEON
itant dissidents.

Procureur de l'appellante: Julian Polika, To-

Procureur de l'intimd: D. S. Maxwell, Ottawa.
ronto.
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Saint John Priory of Canada Properties
Appellant;

and

The City of Saint John Respondent.

1971: October 12; 1972: March 30.

Present: Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF NEW

BRUNSWICK, APPEAL DIVISION

Expropriation-Compensation-Property required
as part of land assembly for urban renewal re-
development scheme-Expropriation proceeding not
begun until after all other required properties
acquired.

The respondent municipality expropriated certain
property of the appellant, a holding corporation for
a charitable organization. The property was required
as forming part of the land assembly necessary to
erect a "City Hall Complex" on a particular parcel
of land. The expropriation proceeding was not begun
until the respondent had acquired by purchase or
option all of the property needed for the proposed
scheme save the subject property. While it had a
very limited use and was not attractive to commer-
cial users, the property was ideally located for the
purposes for which it was used by the appellant.

The Land Compensation Board awarded the ap-
pellant the sum of $37,700. An appeal was taken to
the Appeal Division of the Supreme Court of New
Brunswick which increased the award to $45,676.10
with interest. The amount included an item of
$2,676.10 awarded for damages and losses incurred
by the forceful taking. On further appeal to this
Court, the sole issue for determination was the
amount to be paid for the property.

Held (Pigeon J. dissenting): The appeal should be
allowed and the award increased to $67,676.10.

Per Ritchie, Hall, Spence and Laskin JJ.: Value
to the owner is the principle upon which compensa-
tion should be awarded in a case of this kind and
the amount payable is to be calculated on the highest
and best use of the expropriated property. The
highest and best use to which the property could be
put was as part of the respondent's urban renewal
redevelopment scheme.

Saint John Priory of Canada Properties
Appelante;

et

The City of Saint John Intimde.

1971: le 12 octobre; 1972: le 30 mars.

Pr6sents: Les Juges Ritchie, Hall, Spence, Pigeon et
Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPRPME DU NOUVEAU-BRUNSWICK

Expropriation-Indemniti-Propridtd requise pour
un aminagement de terrains en vue d'une rdnova-
tion urbaine-Procddures d'expropriation commen-
cies aprs acquisition de tous autres biens-fonds
n&essaires.

La municipalit6 intimbe a expropri6 une certaine
propri6t6 de I'appelante, laquelle remplissait les
fonctions de holding pour un organisme de charit6.
On avait besoin de cette propri6t6, pour un am6-
nagement de terrains n6cessaire A 1'6rection du
cgrand ensemble de l'h6tel de villeD sur une parcelle
distincte de terrain. Les proc6dures d'expropriation
n'ont 6t6 commenc6es qu'aprbs que l'intim6e eut
acquis par voie d'achat ou d'option tous les biens-
fonds n6cessaires h la r6alisation du projet, h l'ex-
ception de la propri6t6 en cause. Bien qu'elle avait
une utilisation bien restreinte et n'aurait su int6resser
un commergant, la propri6t6 6tait id6alement situde
pour les besoins de l'appelante.

Le Land Compensation Board du Nouveau-
Brunswick a accord6 la somme de $37,700 & 1'ap-
pelante. Un appel a 6t6 interjet6 & la Chambre d'appel
qui a port6 le montant & $45,676.10 avec intir8ts.
L'indemnit6 comprend une somme de $2,676.10
pour dommages et pertes d6coulant de l'expropria-
tion. Sur appel h cette Cour, la seule question &
d6terminer est celle du montant h payer pour la
propri6t6.

Arret: L'appel doit 8tre accueilli en portant l'in-
demnit6 & $67,676.10, le Juge Pigeon 6tant dissident.

Les Juges Ritchie, Hall, Spence et Laskin: La
valeur pour le propri6taire est le principe en vertu
duquel l'indemnit6 devrait 8tre accord6e dans un cas
semblable, et le montant A payer doit 8tre calcul6
selon l'usage le plus r6mun6rateur et le plus rationnel
de la propri6t6 expropri6e. La fagon la plus r6mun6-
ratrice et la plus rationnelle dont la propri6t6 pouvait
6tre utilis6e 6tait dans le projet de r6aminagement
de l'intimbe en vue de la renovation urbaine.
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Taking into consideration all the factors which
the evidence in the record disclosed, including the
evidence of the respondent's appraiser as to prices
paid or agreed to for the surrounding properties,
and the realized potentiality of the lot in question in
the unique situation obtaining here and the fact
that the property was ideally located for the pur-
poses for which it was used by the appellant, the
latter was entitled to compensation in an amount
substantially in excess of that fixed by the Appeal
Division.

Per Pigeon J., dissenting: In expropriation cases it
is the value to the owner, not the value to the taker
which is the basis of compensation, and this rule is
as applicable when the notice of expropriation is
given after the project for which the expropriation
is made has become known, as when it has been kept
secret. In the present case there was no evidence
to show that, on any basis other than value to the
taker, the property expropriated was worth more
than the compensation fixed by the Court of Appeal.

[Diggon-Hibben Ltd. v. The King, [1949] S.C.R.
712; Fraser v. The Queen, [1963] S.C.R. 455, fol-
lowed.]

APPEAL from a judgment of the Supreme
Court of New Brunswick, Appeal Division', al-
lowing the appellant's appeal from a decision of
the Land Commission Board of the Province of
New Brunswick. Appeal allowed, Pigeon J. dis-
senting.

G. E. Beament, Q.C., and W. G. Burke-Rob-
ertson, Q.C., for the appellant.

G. T. Clark, Q.C., and D. P. Pappas, for the
respondent.

The judgment of Ritchie, Hall, Spence and
Laskin JJ. was delivered by

HALL J.-This is an appeal from a judgment
of the Appeal Division of the Supreme Court of
New Brunswick relative to the compensation
payable by the respondent for certain property
of the appellant taken by expropriation.

St. John Priory of Canada Properties is a cor-
poration without share capital incorporated by
special Act of the Parliament of Canada, 1914
(Can.), c. 145, as amended by 1964-65 (Can.),
c. 77. Upon incorporation its name was The

(1970), 3 N.B.R. (2d) 167.

SAINT JOHN Le Juge Hall

Ayant consid6r6 tous les facteurs r6v616s par la
preuve, y compris le t6moignage de I'6valuateur de
l'intimbe quant aux prix pay6s ou convenus pour la
propri6t6 voisine, et la potentialit6 r6alisbe du lot en
question dans les conditions uniques ici prbsentes,
et compte tenu du fait que la propri6t6 6tait id6ale-
ment situ6e pour les besoins de l'appellante, cette
dernibre a droit ii une indemnit6 de beaucoup sup6-
rieure A celle qu'a fixde la Chambre d'appel.

Le Juge Pigeon, dissident: Dans les causes d'ex-
propriation, c'est sur la valeur pour le propri6taire
et non sur la valeur pour l'expropriant que doit se
fonder l'indemnit6, et la r~gle s'applique, aussi bien
quand le projet en cause est connu avant l'expropria-
tion, que lorsqu'il est rest6 secret. Dans le cas
present, il n'y a rien dans le dossier qui d6montre
que, sur toute base autre que la valeur pour l'ex-
propriant, la propri6t6 expropride vaut plus que l'in-
demnit6 fix6e par la Cour d'appel.

[Arrets suivis: Diggon-Hibben Ltd. c. Le Roi,
[1949] R.C.S. 712; Fraser c. La Reine, [1963] R.C.S.
455.]

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme du Nouveau-Brunswicki,
accueillant 1'appel de I'appelante a 1'encontre de
la decision du Land Compensation Board du
Nouveau-Brunswick. Appel accueilli, le Juge Pi-
geon 6tant dissident.

G. E. Beament, c.r., et W. G. Burke-Robertson,
c.r., pour I'appelante.

G. T. Clark, c.r., et D. P. Pappas, pour 1'inti-
mee.

Le jugement des Juges Ritchie, Hall, Spence et
Laskin a 6t6 rendu par

LE JUGE HALL-Le present appel est A l'en-
contre d'un arret de la Chambre d'appel de la
Cour supr8me du Nouveau-Brunswick sur 1in-
demnit6 d'expropriation que l'intim6e doit payer
pour une certaine propri6t6 de l'appelante.

Les Biens du Prieur6 de Saint-Jean au Canada
est une corporation sans capital-actions cr66e
par une Loi sp6ciale du Parlement du Canada,
1914 (Can.), c. 145, modifie, par 1964-65
(Can.), c. 77. Lors de sa constitution. elle s'ap-

x (1970), 3 N.B.R. (2d) 167.
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General Council of the Canadian Branch of the
St. John Ambulance Association. At all times
relevant to this appeal it has performed the func-
tion of a holding corporation for an unincorpo-
rated body, The Priory of Canada of the Most
Venerable Order of the Hospital of St. John of
Jerusalem and its Foundations in Canada, St.
John Ambulance Brigade and St. John Ambu-
lance Association. The amending special Act of
1964-65, while retaining the corporate entity,
changed its name to St. John Priory of Canada
Properties and changed all other provisions of the
Act of incorporation to those approriate to the
function of a holding corporation, which function
it was in fact performing. The activities of The
Priory of Canada and its Foundations in the
Province of New Brunswick have at all times
relevant to this appeal been the primary responsi-
bility of its Provincial Council for New Bruns-
wick with headquarters in the City of Saint John
in that Province.

The property taken and the uses to which it
was being put by the appellant are as follows:

(a) It is situated approximately 100 feet north
of Market Square and it has a frontage of 53.8
feet, a depth of approximately 127 feet and an
area of at least 6,830 square feet as shown on
City of St. John Plan, Sheet No. 2 (Exhibit 19).

(b) The main building on the property built
about 1900 was of solid brick construction faced
with stone at the front and consisted of four stor-
eys and a basement. There was a brick extension
at the rear and a separate unheated garage for
three vehicles, both added prior to 1952.

(c) Since the acquisition of this property by the
appellant in 1952, it was used continuously by the
Provincial Council for New Brunswick of St. John
Ambulance as its headquarters and to carry on
the various activities, both provincial and local,
of the St. John Ambulance Brigade and the St.
John Ambulance Association for which purposes
it was entirely suitable.

(d) The appellant's property, being beneficially
owned and occupied by a charitable organization,
was exempt from municipal taxation.

pelait le Conseil G6n6ral de la Succursale Cana-
dienne de l'Association d'Ambulance Saint-Jean.
Au cours de toute la pbriode qui importe dans le
pr6sent appel, elle remplissait les fonctions de
holding pour un organisme non constitu6, le
Prieur6 du Trbs V6n6rable Ordre de l'H6pital de
Saint-Jean de J6rusalem au Canada et ses Fon-
dations au Canada, la Brigade d'ambulance Saint-
Jean et l'Association d'ambulance Saint-Jean.
Dans la Loi sp6ciale modificative de 1964-65, la
corporation a conserve sa personnalit6 juridique,
mais son nom a 6t6 remplac6 par celui des Biens
du Prieur6 de Saint-Jean au Canada; toutes les
autres dispositions de la Loi constitutive ont t
remplac6es par des dispositions appropribes aux
fonctions d'un holding, fonctions que remplissait
effectivement la corporation. Au cours de toute
la p6riode qui importe dans le pr6sent appel, les
activit6s du Prieur6 au Canada et de ses Fonda-
tions au Nouveau-Brunswick relevaient principa-
lement de son Conseil provincial pour le Nouveau-
Brunswick, dont le siege social 6tait A Saint-Jean
(Nouveau-Brunswick).

La propri6t6 expropri6e et l'utilisation que
'appelante en faisait peuvent se d6crire comme

suit:

[TRADUCTION] (a) Elle est situde A quelque 100
pieds au nord de Market Square; elle a 53.8 pieds
de fagade, environ 127 pieds de profondeur et une
superficie d'au moins 6,830 pieds carr6s, tel qu'in-
diqu6 sur le plan de la ville de Saint-Jean, feuille
no 2 (pi&e 19).
(b) L'6difice principal qui se trouve sur la
propridt6 a 6t6 construit vers 1900; c'est une con-
struction massive de briques avec fagade en pierre,
quatre 6tages et une cave. A l'arribre se trouvent
une annexe en briques et un garage ind6pendant
non chauff6 pouvant loger trois voitures, tous
deux construits avant 1952.
(c) Depuis que l'appelante a acquis cette propri6t6
en 1952, le Conseil provincial pour le Nouveau-
Brunswick de l'Ambulance Saint-Jean Fa con-
tinuellement utilis6e comme siege principal et
c'est lI que se tenaient les diverses activit6s, pro-
vinciales et locales, de la Brigade d'ambulance
Saint-Jean et de l'Association d'ambulance Saint-
Jean pour les besoins desquelles la propri6t6 con-
venait parfaitement.
(d) La propri6t6 de l'appelante, 6tant poss6d6e en
propridt6 r6elle et occup6e par un organisme de
charit6, 6tait exempte de taxes municipales.
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Hughes J. in the Appeal Division, referring to
the property, said:

While the property had a very limited use and was
not attractive to commercial users, it was ideally
located for the purposes for which it was used by
the claimant and the various organizations associated
with it, and I am satisfied that it was difficult, if not
impossible, to acquire suitable accommodation for
the sum awarded.

The property had been acquired by the ap-
pellant in 1952 for $25,000. It was maintained
in fair condition during the intervening years at
a total cost of about $10,000 for a new roof, new
furnaces and repairs to the heating and plumbing
systems.

By resolution of the Common Council of the
City of Saint John dated April 29, 1968, regis-
tered the following day in the Registry Office for
Saint John County, the respondent effected the
expropriation of the entire holding of the claim-
ant, who remained in possession, however, until
June 18, 1968. The property was required as
forming part of the land assembly necessary to
erect a "City Hall Complex" on an irregularly
shaped parcel of land bound on the easterly side
by Prince William Street, on the south by Market
Square, on the westerly side by Dock Street, and
on the north by the rear line of properties facing
on Union Street, along the entire block from
Dock to Prince William Streets as shown by
ex. 26.

The parties being unable to agree upon the
amount to be paid by the respondent for the
property, the matter was referred to the Land
Compensation Board of the Province of New
Brunswick, being the body charged with fixing
the compensation payable following expropriation
proceedings. The Board, after hearing evidence,
awarded the appellant the sum of $37,700. An
appeal was taken to the Appeal Division which
increased the award to $45,676.10 with interest
at 5 per cent from June 18, 1968. The amount
includes an item of $2,676.10 awarded for dam-
ages and losses incurred by the forceful taking and
that item is not now in dispute. The sole issue
for determination is the amount to be paid for the
property. There is no cross-appeal so the altern-

94764-2

Au sujet de la propridt6, le Juge Hughes de la
Chambre d'appel a dit:

[TRADUCTION] La propri6t6 avait une utilisation
tris restreinte et n'aurait su intdresser un commer-
gant, mais elle 6tait id6alement situde pour les besoins
de la r6clamante et des divers organismes collabora-
teurs, et je suis convaincu qu'il 6tait difficile, sinon
impossible, d'acquirir des locaux appropri6s pour la
somme adjug6e.

L'appelante avait acquis la propridt6 en 1952
au prix de $25,000. Elle l'a conserv6e en bon
6tat au cours des ann6es qui ont suivi, et a dfi
d6penser un total de quelque $10,000 pour un
nouveau toit, de nouvelles fournaises et des r6pa-
rations aux systhmes de chauff age et de plomberie.

Par une r6solution du Conseil de la Ville de
Saint-Jean (Nouveau-Brunswick) dat6e du 29
avril 1968 et enregistr6e le lendemain au bureau
d'enregistrement du comt6 de Saint-Jean, la
municipalit6 intim6e a expropri6 toute la pro-
pri6t6 de la r6clamante qui en a toutefois conser-
v6 la possession jusqu'au 18 juin 1968. On avait
besoin de cette propri6t6, qui faisait partie d'un
am6nagement de terrain n6cessaire h 1'6rection
du <grand ensemble de l'h6tel de villeD sur une
parcelle de terrain de forme irr6gulibre, limit6e,
A l'est, par la rue Prince William, au sud, par
Market Square, A l'ouest, par la rue Dock et au
nord, par la ligne arribre de propri6t6s donnant
sur la rue Union, et s'6tendant de la rue Dock A
Prince William, comme l'indique la piece 26.

Les parties n'ont pas pu s'entendre sur le
montant que l'intim6e devait payer pour la pro-
pridt6 et l'affaire a donc 6t6 soumise au Land
Compensation Board du Nouveau-Brunswick,
organisme charg6 de fixer les indemnit6s d'expro-
priation. Aprbs avoir entendu les t6moignages,
I'Office (the Board) a accord6 la somme de
$37,700 A 1'appelante. Un appel a 6t6 interjet6
h la Chambre d'appel qui a port6 le montant &
$45,676.10 avec int6r~t au taux de 5 pour cent
I compter du 18 juin 1968. L'indemnit6 com-
prend une somme de $2,676.10 pour dommages
et pertes d6coulant de I'expropriation; cette som-
me n'est pas en litige ici. La seule question A
d6terminer est celle du montant A payer pour la
propri6t6. Il n'y a pas d'appel incident, de sorte
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ative order asked for by the respondent in its
factum at p. 12 may be ignored.

The principle upon which compensation should
be awarded in a case of this kind as stated by
Rand J. in Diggon-Hibben Ltd. v. The King2 , at
p. 715, is as follows:

... The owner at the moment of expropriation is to
be deemed as without title, but all else remaining
the same, and the question is what would he, as a
prudent man, at that moment, pay for the property
rather than be ejected from it.

It should be added that the amount payable is
to be calculated on the highest and best use of
the expropriated property.

Neither the Board nor the Appeal Division
made a finding as to the highest and best use of
the subject property. The Board's finding ap-
pears to have been made on the basis of "com-
parables" and the Appeal Division, accepting the
valuation of Mr. de Stetcher, appears to have
acted on the same basis. Mr. de Stetcher, in his
evidence, stated his belief that the highest and
best use of the property was the use being made
of it by the appellant and that eventually it
could be used for redevelopment.

Counsel at the hearing in this Court were in
agreement that the highest and best use to which
the property could be put was as part of the urban
renewal redevelopment scheme as proposed by
the consulting engineers and adopted by the re-
spondent. There was, accordingly, error on the
part of the Board and in the Appeal Division.
The evidence as to value on this basis (highest
and best use) was rather minimal. Barry J. in his
reasons said in this regard:

While I also agree with his award, I do so with
some hesitation, not because I think his award of
$43,000.00 plus the original extras allowed of
$2,676.10, plus interest, is high, but because it
strikes me that this court is left with practically no

2 [1949] S.C.R. 712.

qu'on n'a pas A tenir compte de l'ordonnance de
remplacement demand6e par I'intim6e A la p. 12
de son factum.

Le principe en vertu duquel l'indemnit6 devrait
6tre accord6e dans un cas semblable a 6t6 inonc6
comme suit par le Juge Rand dans Diggon-Hibben
Ltd. c. Le Roi2 , p. 715:
[TRADUCTION] . . . le propri6taire au moment de l'ex-
propriation est r6put6 sans titre, mais tout le reste
demeurant inchang6, et la question est de savoir ce
qu'il aurait, en homme avis6, pay6 pour la propri6t6
plut6t que d'en 8tre 6vinc6.
II faut ajouter que le montant a payer doit 6tre
calculd selon l'usage le plus r6mundrateur et le
plus rationnel de la propri6t6 expropri6e.

Ni l'Office ni la Chambre d'appel n'ont tir6
de conclusion quantA l'usage le plus rdmun6ra-
teur et le plus rationnel de la propri6t6 concer-
n6e. La conclusion de 1'Office semble avoir 6t6
fond6e sur une comparaison avec des propri6t6s
semblables; la Chambre d'appel, qui a accept6
1'6valuation de M. de Stetcher, semble 6galement
s'8tre fond6e sur cette m6thode. Dans son t6moi-
gnage, M. de Stetcher a affirm6 que selon lui, l'u-
sage le plus r6mun6rateur et le plus rationnel de
la propri6t6 6tait celui qu'en faisait 1'appelante
et que la propri6t6 pouvait 6ventuellement faire
partie de projets de r6am6nagement.

A l'audition en cette Cour, les avocats ont
convenu que la fagon la plus r6mundratrice et la
plus rationnelle dont la propri6t6 pouvait 6tre uti-
lis6e 6tait dans le projet de r6am6nagement en
vue de la r6novation urbaine qu'avaient propos6
les ing6nieurs-conseils et que l'intim6e avait
adopt6. Par cons6quent, 1'Office et la Chambre
d'appel ont commis une erreur. La preuve quant
h la valeur de la propri6t6 sur cette base (soit
l'usage le plus r6mun6rateur et le plus rationnel)
est plut6t faible. Dans ses motifs, le Juge Barry
dit h ce sujet:

[TRADUCTION] Bien que j'approuve l'indemnit6
accordde, je le fais avec une certaine hesitation, non
pas parce que, d'apris moi, ce montant de $43,000
auquel s'ajoutent la somme suppl6mentaire initiale-
ment accord6e de $2,676.10 et 1'intir8t, est 61ev6,

2 [1949] R.C.S. 712.

750 [1972] S.C.R.



ST. JOHN PRIORY C. CITY OF SAINT JOHN Le Juge Hall

evidence directed to a valuation of the premises in
accordance with the legal principles which governed
the situation.

As Hughes, J.A., points out, had the whole area
been expropriated, the given evidence could have
been helpful, but here we have a situation where
the appellant's property was taken after a whole
scheme was in the process of taking place adjacent
to the expropriated premises. This factor alone
would normally increase the value of the appellant's
premises substantially, but we do not know by how
much. The procedure adopted by the public author-
ity could be a very expensive one.

I personally would have been inclined to send
the matter back to the Board to enable it to hear
evidence in the light of the relevant law, rather
than to have this court use statistics and mathema-
tics to determine the value. However, as the major-
ity of the court has elected to proceed on a square
foot valuation basis, with which method I person-
ally do not agree, I will not dissent.

Being of opinion that neither the award
of the Board nor the amount fixed by the Appeal
Division can stand, I feel that although the evi-
dence as to value is somewhat meagre it is never-
theless sufficient upon which to arrive at a proper
valuation and the Court should act on it rather
than to put the parties to the expense involved
in a rehearing.

As Barry J. points out, the situation here is
unique. The expropriation proceeding was not
begun until the respondent had acquired by pur-
chase or option all of the property needed for
the proposed scheme save the subject property.
In this situation the property had acquired a
realized potentiality which had to be taken into
account in fixing its value as of the date of
expropriation. This is a case in which the state-
ment by Ritchie J. in Fraser v. The Queen3 , at
p. 476:

The significance of the phrase "realized possi-
bility" as employed in the authorities is illustrated
by the following excerpt from the reasons for judg-
ment of Lord Romer in the Indian case (Vyricherla

3 [1963] S.C.R. 455.
94764-21

mais parce que je remarque que cette Cour ne dis-
pose de presque aucune preuve quant A l'6valuation
des. lieux selon les principes juridiques r6gissant ce
cas-ci.

Comme le signale le Juge d'appel Hughes, si toute
la zone avait 6t6 expropribe, la preuve fournie aurait
pu 8tre utile, mais dans ce cas-ci, la propri6t6 de
l'appelante a 6t6 prise a un moment ofi un projet
d'ensemble 6tait en voie de r6alisation juste h c6t6
des lieux expropri6s. A lui seul, ce facteur accroitrait
normalement de beaucoup la valeur de la propri6t6
de l'appelante, mais nous ignorons de combien. La
proc6dure adopt6e par l'autorit6 publique pourrait
8tre trbs cofiteuse.

Personnellement, j'aurais 6t6 port6 a renvoyer
l'affaire ?i l'Office pour qu'il puisse entendre les t6-
moignages en tenant compte du droit. applicable
plut6t que de demander A cette Cour d'avoir re-
cours i la statistique et aux math6matiques pour
d6terminer la valeur de la propri6t6. Toutefois,
6tant donn6.que la majorit6 de la Cour a d6cid6 de
se fonder sur la valeur du pied carr6, m6thode que
je n'approuve pas moi-meme, je ne serai pas dissi-
dent.

Ptant d'avis que ni 1'indemnit6 accord6e par
l'Office ni le montant fix6 par la Chambre d'appel
ne peuvent 6tre retenus, je crois que bien que la
preuve quant A la valeur de la propri6t6 soit plu-
t6t faible, elle permet n6anmoins d'en arriver A
une 6valuation juste; la Cour devrait se fonder
sur cette preuve plut6t que d'imposer aux parties
les frais d'une nouvelle audition.

Comme le signale le Juge Barry, nous sommes
en pr6sence d'un cas unique. Les proc6dures
d'expropriation n'ont 6t6 commencies qu'aprbs
que l'intim6e eut acquis par voie d'achat ou
d'option tous les biens-fonds n6cessaires. a la
r6alisation du projet, a 1'exception de la propri6t&
en cause. Dans ces conditions, la propri6t6 avait
acquis une <potentialit6 r6alisoe> dont il fallait
tenir compte en fixant sa valeur i la date de 1'ex-
propriation. Les commentaires du Juge Ritchie
dans la cause Fraser c. La Reine3 , p. 476, s'ap-
pliquent ici:

[TRADUCTION] Le sens de l'expression gpossibilit&
r6alisbe>, dans les ouvrages et arrits, est &clairci par
I'extrait suivant des motifs de Lord Romer dans
l'affaire indienne (Vyricher la Narayana Gajapa-

- [1963] R.C.S. 455.
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Naravana Gajapatiraju (Raja) v. Revenue Divisional
Officer, Vizagapatam, [1939] A.C. 302) at p. 313:

"No one can suppose in the case of land which
is certain, or even likely, to be used in the im-
mediate or reasonably near future for building
purposes, but which at the valuation date is waste
land or is being used for agricultural purposes,
that the owner, however willing a vendor, will be
content to sell the land for its value as waste or
agricultural land as the case may be. It is plain
that in ascertaining its value the possibility of its
being used for building purposes will have to be
taken into account. It is equally plain, however,
that the land must not be valued as though it had
already been built upon, a proposition that ...
is sometimes expressed by saying that it is the
possibilities of the land and not its realized possi-
bilities that must be taken into consideration."

is applicable.

The respondent acquired eight surrounding
properties in the same block as shown by ex. 26
by purchase or option as part of the redevelop-
ment scheme before expropriating appellant's
property. It had intended acquiring another prop-
erty, being Lot 5 facing on Dock Street, .but de-
cided that that lot was too expensive, having
regard to the value of the building then on it.
There was the evidence of Roy de Stetcher, the
respondent's expert appraiser, that Lots 7, 9, 10,
11, 12 and 22 were acquired by purchase or
option prior to the expropriation as follows: Lot
7 at $0.57, Lot 9 at $16.51, Lot 10 at $44.21,
Lot 11 at $42.82, Lot 12 at $25.11, and Lot 22
at $14.95 per square foot in each case. The cor-
responding figures for Lots 6 and 8 were not
available on the square foot basis. Lot 7 ac-
quired for $0.57 per square foot was entirely
landlocked without access or right of way thereto.
There were buildings on Lots 10, 11, 12 and
22 said to be more modem and valuable than
appellant's building on Lot 23. Moreover, in the
price paid or agreed to for Lots 10, 11, 12 and
22, allowances were made for business interrup-
tion and other factors so it is not possible to
arrive at an accurate comparison of the value
of these various properties on a square foot
basis but the figures and evidence given are avail-
able as an aid in arriving at relative values. Lot
22 situate immediately north of appellant's

tiraju (Raja) v. Revenue Divisional Officer, Vizaga-
patam, [1939] A.C. 302), p. 313:

Dans le cas d'un bien-fonds qui doit de fagon
certaine, ou mime probable, 8tre utilis6 dans un
avenir imm6diat ou raisonnablement rapproch6
pour des travaux de construction, mais qui au
moment de l'6valuation, est une terre inculte ou
utilis6e h des fins agricoles, on ne saurait pr6sumer
que le propri6taire, mime s'il veut vendre, se con-
tentera de vendre le bien-fonds pour sa valeur
comme terre inculte ou agricole, selon le cas. Il
est 6vident qu'en d6terminant la valeur de ce bien-
fonds il faudra tenir compte de la possibilit6 de
son utilisation pour fins de construction. It est 6ga-
lement 6vident, toutefois, que le bien-fonds ne doit
pas 6tre 6valub comme s'il 6tait d6ji bati, une
proposition qui . .. se rend parfois par l'expression
que ce sont les possibilit6s du bien-fonds et non
pas ses possibilit6s r6alis6es qui doivent 8tre con-
sid6rbes.>
L'intim6e a acquis huit propridtis voisines dans

le m8me pAt6, comme l'indique la pibce 26, par
voie d'achat ou d'option, dans le cadre de son
projet de r6aminagement, avant d'exproprier la
propri6t6 de l'appelante. Elle avait voulu acqu6-
rir une autre propri6t6, le lot 5, qui donne sur
la rue Dock, mais elle a d6cid6 que ce dernier
cofitait trop cher, 6tant donn6 la valeur de l'6di-
fice qui s'y trouvait alors. Roy de Stetcher, 6va-
luateur expert de l'intim6e, a t6moign6 que les
lots 7, 9, 10, 11, 12 et 22 ont 6t6 acquis par voie
d'achat ou d'option avant 1'expropriation aux
prix suivants: le lot 7, A $0.57, le lot 9, A $16.51,
le lot 10, A $44.21, le lot 11, & $42.82, le lot 12,
A $25.11, et le lot 22, & $14.95 le pied carr6 dans
chaque cas. Les chiffres correspondants pour les
lots 6 et 8, d'aprbs le pied carr6, n'6taient pas
disponibles. Le lot 7, acquis pour $0.57 le pied
carr6, 6tait entirrement enclav6, sans voie d'acchs
ni droit de passage pour s'y rendre. Les 6difices
sur les lots 11, 12 et 22, parait-il, 6taient plus
modernes et avaient une plus grande valeur que
l'6difice de l'appelante sur le lot 23. De plus, dans
le prix pay6 ou convenu pour les lots 10, 11, 12
et 22, on a tenu compte de l'interruption des affai-
res et de certains autres facteurs, de sorte qu'il
n'est pas possible de faire une comparaison exacte
de la valeur au pied carr6 de ces diverses pro-
pri6tds, mais les montants et la preuve disponibles
peuvent nous aider & en arriver A des valeurs re-
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property with a frontage of 31.7 feet as com-
pared to 53.8 feet for Lot 23 was valued at
$14.95 a square foot. It was argued that on this
basis Lot 23 could be said to be worth
$102,108.50, but as mentioned the evidence was
that the building on Lot 22 was newer and in
better shape than the appellant's building on
Lot 23.

Arriving at a valuation for a property such as
the appellant's lot in this case is not something
which can be calculated to a mathematical cer-
tainty and involves the consideration of many
factors. Having taken all the factors which the
evidence in the record discloses, including those
mentioned by Mr. de Stetcher in his evidence,
and the realized potentiality of the lot in question
in the unique situation obtaining here and the
fact that the property was, as Hughes J.A. in
his reasons said, "ideally located for the purposes
for which it was used by the claimant . . . ", I am
of opinion that the appellant is entitled to com-
pensation in an amount substantially in excess
of that fixed by the Appeal Division and I would
fix the amount payable to the appellant for the
property at $65,000. To this must be added the
$2,676.10 not in dispute to make a total of
$67,676.10.

I would accordingly allow the appeal by vary-
ing the award from $45,676.10 to $67,676.10
with interest thereon at 5 per cent from June 18,
1968, together with costs throughout.

PIGEON J. (dissenting)-I have had the ad-
vantage of reading the reasons of my brother
Hall. With deference, I cannot admit the principle
of the Fraser case and do not feel bound by it.
In Irving Oil Company Ltd. v. The King4 , and
in Diggon-Hibben Ltd. v. The Kingj, it was es-
tablished that in expropriation cases it is the
value to the owner, not the value to the taker
which is the basis of compensation. Estey J. said
in the last-mentioned case (at p. 717):

It is the value to the owner and not the market
value or value to the purchaser that must be deter-
mined.

A[1946] S.C.R. 551.
5 [1949] S.C.R. 712.

latives. Le lot 22, situ6 imm6diatement au nord
de la propridt6 de l'appelante et ayant 31.7 pieds
de fagade, alors que le lot 23 en a 53.8, a 6t6
6valub A $14.95 le pied carr6. II a 6t6 soutenu
que sur cette base, il 6tait possible de dire que
le lot 23 valait $102,108.50, mais, tel que men-
tionn6, il a 6t6 6tabli que l'6difice situ6 sur le lot
22 6tait plus recent et en meilleur 6tat que 1'6di-
fice de I'appelante sur le lot 23.

II est impossible de calculer avec une certitude
math6matique la valeur d'une propri6t6 comme
celle de l'appelante; de nombreux facteurs doivent
8tre consid6r6s. Ayant examind tous les facteurs
r6v6l6s par la preuve, y compris ceux qu'a men-
tionn6s M. de Stetcher dans son t6moignage, et
la potentialit6 r6alis6e du lot en question dans les
conditions uniques ici pr6sentes, et compte tenu
du fait que la propridt6 6tait, comme l'a dit le
Juge Hughes dans ses motifs: <id6alement situde
pour les besoins de la r6clamante. . .>, je suis
d'avis que l'appelante a droit A une indemnit6 de
beaucoup sup6rieure A celle qu'a fix6e la Chambre
d'appel; je fixerais A $65,000 le montant A payer
A l'appelante pour la propri6t6. A ce montant
il faudra ajouter la somme de $2,676.10 qui n'est
pas en litige ici, le total s'6levant donc A $67,-
676.10.

Par cons6quent, je suis d'avis d'accueillir 1'ap-
pel en portant I'indemnit6 de $45,676.10 .
$67,676.10 avec intdrat au taux de 5 pour cent
A compter du 18 juin 1968, et d6pens en toutes
les Cours.

LE JUGE PIGEON (dissident)-J'ai eu 1'avan-
tage de lire les motifs de mon coll~gue le Juge
Hall. En toute d6f6rence, je ne puis admettre le
principe de l'arr8t Fraser et je n'estime pas y 6tre
li6. Dans les arrits Irving Oil Company Ltd. c.
Le RoiP, et Diggon-Hibben Ltd. c. Le RoiP, il a

t 6tabli que dans les causes d'expropriation,
c'est sur la valeur pour le propridtaire et non sur
la valeur pour l'expropriant que doit se fonder
l'indemnitd. Dans cette dernire cause, le Juge
Estey dit (p. 717):
[TRADUCTION] C'est la valeur pour le propri6taire
et non pas la valeur marchande ou la valeur pour
l'acqu6reur qui doit Stre d6termin6e.

'[1946] R.C.S. 551.
[1949] R.C.S. 712.
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,Locke J. said (at p. 724):
It is the value to the owner as it existed at the date
of the taking and not the value to the taker which
is to be determined.

I cannot accept that a distinction is to be intro-
duced. The authorities on which those statements
were based make it clear that the rule is as
applicable when the notice of expropriation is
given after.the project for which the expropriation
is made has become known, as when it has been
kept secret.

In Kraft Construction Company Ltd. v. Metro-
politan Corporation of Greater Winnipeg6, this
Court accepted the principle that in the deter-
mination of compensation, the expropriated
owner should not be permitted to suffer from
a dimunition in value caused by what is known
as "planning blight", due to prior expropri-
ations of property in the immediate area and
the general knowledge that further expropri-
ations might take place. It seems to me equally
unfair that an owner should obtain a windfall at
the expense of an expropriating authority, by ob-
taining not what his property is worth in itself
or for him, but what it is worth for the purposes
of the project undertaken. This would work a
hardship towards expropriating authorities who
are obliged to make. their plans known in ad-
vance or choose to do so, and favour the authori-
ties with unlimited expropriation powers who
proceed to expropriate large areas first and make
plans later, with the result that sometimes they
make resales at a profit (Protestant School Com-
Inissioners :of Montreal v. Royal Trust Co.7 )

The rule in many expropriation authorizing
legislations that compulsory taking is permitted
,only after definite plans are made and approved
is, in my opinion, very desirable because the tak-
ing is thus limited to what is strictly necessary.
This method should not result in obliging the
.expropriating authorities to pay greater compen-
sation. To penalize authorities who proceed in
this why by making them pay on the basis of
what the land is worth for their project, would
tend to encourage indiscriminate expropriation for
avoiding this consequence.

o [1972] S.C.R. 289.
7 [1965] Que. Q.B. 249.

Le Juge Locke dit (p. 724):
[TRADUCTION] C'est la valeur pour le propri6taire
au moment de l'expropriation et non pas la valeur
pour l'expropriant qui doit 8tre d6termin6e.

Je ne puis accepter qu'il y ait lieu de faire une
distinction. La jurisprudence sur laquelle repo-
sent ces 6nonc6s montre clairement que la rbgle
s'applique, aussi bien quand le projet en cause
est connu avant 1'expropriation, que lorsqu'il est
rest6 secret.

Dans I'arr&t Kraft Construction Company Ltd.
c. Metropolitan Corporation of Greater Winnipeg6 ,
cette Cour a accept6 le principe que dans la d6-
termination de l'indemnit6, 1'expropri6 ne doit pas
avoir A supporter une diminution de valeur attri-
buable A I'effet d6primant de certains plans d'ur-
banisme, effet qui se produit quand il y a d6ji eu
des expropriations dans le voisinage et qu'on sait
g6n6ralement qu'il peut y en avoir d'autres. Il
me semble 6galement injuste qu'un propri6taire
b6ndficie d'une aubaine aux d6pens de l'expro-
priant, en obtenant non pas ce que la propri6t6
vaut en elle-mime ou pour lui, mais ce qu'elle
vaut aux fins du projet. On d6savantage ainsi les
expropriants qui sont tenus ou qui dicident de
faire connaitre leurs plans d'avance, et 1'on fa-
vorise ceux qui, jouissant de pouvoirs illimit6s en
ce domaine, exproprient de grands terrains avant
d'avoir 61abor6 des plans, ce qui fait qu'ils re-
vendent parfois & profit (Protestant School Com-
missioners of Montreal c. Royal Trust Co. 7 ).

La r~gle qu'on trouve dans plusieurs lois d'ex-
propriation et qui ne l'autorise qu'apris que des
plans pricis ont 6t6 dress6s et approuv6s est, A
mon avis, trbs souhaitable parce qu'elle la limite
ainsi au strict ndcessaire. Cette m6thode ne de-
vrait pas avoir pour r6sultat d'obliger l'expro-
priant h payer une plus forte indemnit6. D6savan-
tager les expropriants qui prochdent ainsi en leur
faisant payer une indemnit6 fond6e sur la valeur
des immeubles pour leur projet, c'est les encou-
rager A exproprier sans discernement pour 6viter
cette cons6quence.

- [1972] R.C.S. 289.
7[1965] B.R. 249.
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I am unable to discover in the record of this
case any evidence that would show that, on any
basis other than the value to the taker, the prop-
erty expropriated is worth more than the com-
pensation fixed by the Court of Appeal. For that
reason, although I cannot find that, either in the
trial Court or on appeal, compensation was as-
sessed on a proper basis, I would dismiss the
appeal with costs.

Appeal allowed with costs, PIGEON J. dissent-
ing.

Solicitors for the appellant: Guss, Taylor &
Gregory, Saint John.

Solicitors for the respondent: Drummie, Drum-
mie, Clark & Pappas, Saint John.

Bayshore Shopping Centre Limited Appellant;

and

The Corporation of the Township of
Nepean and William Bourne and
March Ridge Developments Limited
Respondents.

1972: March 10; 1972: March 30.

Present: Fauteux C.J. and Martland, Judson, Ritchie,
Hall, Spence and Pigeon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Municipal law-Zoning by-law-Proposed shop-
ping centre-Individual components included within
permitted uses-Whether "shopping centre" a per-
mitted use although not so listed.

The individual respondent, the building inspector
of the respondent municipality, had been on the
point of granting to the appellant a building permit
for the erection of a shopping centre upon certain
lands when the respondent development company
commenced an action against the municipality alleg-
ing that the by-laws of the municipality applicable to
the lands in question did not permit the erection of
a shopping centre. Therefore the building inspector
and the municipality refrained from issuing the
building permit. The appellant thereupon served
notice of application for an order of mandamus

Je ne trouve rien dans le dossier qui d6montre
que, sur toute base autre que la valeur pour
l'expropriant, la propri6t6 expropride vaut plus
que l'indemnit6 fix6e par la Cour d'appel. Pour
ce motif, bien que je ne puisse pas conclure que
1'indemnit6 a 6t6 d6termin6e sur une base ap-
propriee, soit en premibre instance soit en appel,
je suis d'avis de rejeter le pourvoi avec d6pens.

Appel accueilli avec ddpens, le JUGE PIGEON
itant dissident.

Procureurs de l'appelante: Guss, Taylor &
Gregory, Saint-Jean.

Procureurs de l'intimde: Drummie, Drummie,
Clark & Pappas, Saint-Jean.

Bayshore Shopping Centre Limited Appelante;

et

The Corporation of the Township of
Nepean et William Bourne et
March Ridge Developments Limited
Intimis.

1972: le 10 mars; 1972: le 30 mars.

Pr6sents: Le Juge en Chef Fauteux et les Juges Mart-
land, Judson, Ritchie, Hall, Spence et Pigeon.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit municipal-RNglement de zonage-Centre
commercial-Chaque didment compris dans les usa-
ges permis-cCentre commercialz est-il un usage
permis quoiqu'il ne soit pas 6numgrg.

L'intim6, inspecteur de construction dans la mu-
nicipalit6 intim6e, 6tait sur le point d'accorder h l'ap-
pelante un permis de construction pour l'rection
d'un centre commercial sur certains terrains quand la
compagnie de mise en valeur intim6e a intent6 une
action contre la municipalit6, alliguant que les rigle-
ments de la municipalit6 applicables aux terrains en
question n'autorisaient pas l'rection d'un centre
commercial. Par consequent, l'inspecteur de construc-
tion et la municipalit6 se sont abstenus de d6livrer le
permis de construction. L'appelante a alors signifi6
un avis de requ8te pour obtenir un bref de manda-

755
[1972] R.C.S. ST. JOHN PRIORY C. CITY OF SAINT JOHN Le lugePgo

755



756 BYHR HPIGCNR .NPA 17]SCR

compelling such issuance and named as respondents
to that application not only the building inspector
and the municipality but also the development com-
pany. The application, which was opposed by the
development company only, was granted by the
chambers judge. On appeal, the Court of Appeal
allowed the appeal and quashed the order. An appeal
to this Court ensued.

The one vital issue upon the appeal was the true
construction of By-law 39-62 of the respondent
municipality and the determination of whether, upon
the proper construction of the said by-law, the appel-
lant was entitled to have the respondent building
inspector and the respondent municipality issue to
it a building permit or building permits for the con-
struction of the shopping centre in accordance with
its application for such permits.

Held: The appeal should be allowed and the order
of the judge of first instance restored.

In the zoning by-law in question there was no
mention of "shopping centre" in a permitted uses
section of any zone but there was set out as per-
mitted uses in Commercial-Regional Cl Zone the
words "retail store", "a service shop" and "depart-
ment store". The Court was of the opinion that the
words "retail store" "service shop" and "department
store" would as generic terms cover a shopping
centre when there were no words in the permitted
uses sections of the by-law to make a distinction
between these words and a "shopping centre". The
omission of the words "shopping centre" in all the
permitted use sections of the by-law far from indi-
cating the intention of the Council to prohibit the
erection of such structures indicated that in its view
they were already covered in the three different per-
mitted uses referred to above.

The final words of the definition of "retail store",
i.e. "but does not include any other retail outlet
otherwise classified or defined in this by-law", were
regarded as clear indication that the Council in-
tended to include within the definition not only a
"retail store" but all retail outlets which were not
otherwise classified or defined. A shopping centre
was nothing but a group of "retail outlets".

The presence of the words "planned shopping
centre" in a section of the by-law applying to all
zones and respecting required parking facilities did
not indicate that a shopping centre was "otherwise
classified". The suggestion that the inclusion of the

mus pour que soit ordonn6e la d6livrance du permis;
elle d6signait non seulement l'inspecteur de construc-
tion et la municipalit6 comme intim6s dans cette re-
qu8te mais aussi la compagnie de mise en valeur.
La requ8te, que seule la compagnie de mise en valeur
a oppos6e, a 6t6 accueillie par le Juge en Chambre.
La Cour d'appel a accueilli l'appel et annul6 l'ordon-
nance. D'oi l'appel en cette Cour.

En 'espbce, il s'agissait essentiellement de trouver
la juste interpr6tation du riglement 39-62 de la mu-
nicipalit6 intimbe et de d6cider si, d'aprbs l'interpr&-
tation appropri6e dudit rkglement, I'appelante avait
le droit d'obliger l'inspecteur de construction intim6
et la municipalit6 intimbe h lui d6livrer un ou des
permis de construction pour l'6rection du centre
commercial conform6ment A sa demande A cet effet.

Arrt: L'appel doit 8tre accueilli et l'ordonnance
du juge de premibre instance r6tablie.

Dans le riglement de zonage en question, il n'est
pas fait mention d'un (centre commercial> dans un
article relatif aux usages permis de quelque zone
que ce soit, mais, au sujet de la zone C1 Commer-
ciale-r6gionale, on mentionne comme usage permis
un emagasin de d6tailD, un amagasin de services>
et un <grand magasin>'. La Cour est d'avis que les
expressions cmagasin de d6tail:), omagasin de ser-
vices> et agrand magasin>, en tant que termes g6-
neriques, comprennent un centre commercial, quand
les articles du rbglement se rapportant aux usages
permis ne font pas de distinction entre ces expres-
sions et un ecentre commercial,,. Loin de r6v6ler
l'intention du Conseil d'interdire l'6rection de ce
genre de structure, l'omission de l'expression acentre
commercial,, dans tous les articles du rbglement se
rapportant aux usages permis indique que, selon le
Conseil, ce genre de structure 6tait d6ji compris
dans les trois diffdrents usages permis mentionn6s
plus haut.

Les derniers mots de la d6finition d'un <magasin

de d6tail,,, c'est-h-dire amais, ne comprend aucun
commerce de d6tail autrement class6 ou d6fini dans
le pr6sent r~glements, indiquent clairement que le
Conseil avait l'intention d'inclure dans la d6finition
non seulement un amagasin de d6taili), mais tous
les commerces de d6tail qui n'6taient pas autrement
class6s ou d6finis. Un centre commercial n'est rien
d'autre qu'un groupe de acommerces de d6tail>.

La pr6sence de l'expression acentre commercial
organis6> dans un article du riglement applicable a
toutes les zones et qui traite de l'espace requis pour
le stationnement ne signifie pas qu'un centre com-
mercial est cautrement class6D. La suggestion selon

[1972] S.C.R.
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words "planned shopping centre" in the parking
requirement was preparatory for some future amend-
ments which might permit such alleged presently
prohibited structures was not accepted.

Thomas C. Watkins Ltd. v. Cambridge Lease-
holds Ltd. et al., [1966] S.C.R. v; Oshawa Wholesale
Ltd. et al. v. Canadia Niagara Falls Ltd. et al.,
[1972] 1 O.R. 481, distinguished.

APPEAL from a judgment of the Court of
Appeal for Ontario allowing an appeal from an
order of Keith J., directing the issue of a building
permit. Appeal allowed.

D. K. Laidlaw, Q.C., for the appellant.

Walter D. Baker, Q.C., for the respondents,
William Bourne and Township of Nepean.

W. B. Williston, Q.C., and L. H. Mandel, for

the respondent, March Ridge Developments Ltd.

The judgment of the Court was delivered by

SPENCE J.-This is an appeal of Bayshore
Shopping Centre Limited from the judgment of
the Court of Appeal for Ontario pronounced on
December 15, 1971. By that judgment the Court
of Appeal for Ontario had allowed an appeal
from the order of Keith J., pronounced on
November 12, 1971, directing the respondents
William Bourne and the Corporation of the
Township of Nepean to issue to the appellant a
building permit for the erection of a shopping
centre upon the lands in question. The said
Bourne, the building inspector of the Town-
ship of Nepean, had been on the point of granting
such a permit when the respondent, March Ridge
Developments Limited, commenced an action
against the respondent Township of Nepean al-
leging that the by-laws of that municipal corpora-
tion applicable to the lands in question did not
permit the erection of a shopping centre. There-
fore the respondents Bourne and the Township of
Nepean refrained from issuing the building permit
for which the appellants had applied. The appel-
lants thereupon served notice of application for
the said mandamus compelling such issuance and
named as respondents to that application not only
the said Bourne and Township of Nepean but the

laquelle l'expression <centre commercial organis6i a
6t6 insdrde dans les conditions relatives au station-
nement en vue d'une modification future qui per-
mettrait ces structures qui, alligue-t-on, sont prbsen-
tement interdites, ne peut pas 6tre admise.

Distinction faite avec les arrets: Thomas C. Wat-
kins Ltd. c. Cambridge Leaseholds Ltd. et al., [1966]
R.C.S. v; Oshawa Wholesale Ltd. et al. v. Canadia
Niagara Falls Ltd. et al., [1972] 1 O.R. 481.

APPEL d'un jugement de la Cour d'appel de
l'Ontario infirmant une ordonnance du Juge Keith,
ordonnant la d6livrance d'un permis de construc-
tion. Appel accueilli.

D. K. Laidlaw, c.r., pour l'appelante.

Walter D. Baker, c.r., pour les intim6s, Wil-
liam Bourne et Township of Nepean.

W. B. Williston, c.r., et L. H. Mandel, pour
l'intim6e, March Ridge Developments Ltd.

Le jugement de la Cour a 6 rendu par

LE JUGE SPENCE-II s'agit d'un appel interjet6
par Bayshore Shopping Centre Limited l'encon-
tre d'un arr8t de la Cour d'appel de l'Ontario ren-
du le 15 d6cembre 1971. Par cet arret, la Cour
d'appel de l'Ontario accueillait un appel de
l'ordonnance du Juge Keith prononc6e le 12 d6-
cembre 1971 et ordonnant aux intim6s William
Bourne et The Corporation of the Township of
Nepean de d6livrer h l'appelante un permis de
construction pour l'6rection d'un centre com-
mercial sur les terrains en question. Ledit Bourne,
inspecteur de construction dans le canton de
Nepean, 6tait sur le point d'accorder le permis
quand l'intim6e, March Ridge Developments
Limited, a intent6 une action contre l'intim6
The Township of Nepean, all6guant que les r6-
glements de cette municipalit6 applicables aux
terrains en question n'autorisaient pas 1'6rection
d'un centre commercial. Par cons6quent, les in-
tim6s Bourne et The Township of Nepean se
sont abstenus de d6livrer le permis de construc-
tion demand6 par l'appelante. L'appelante a alors
signifi6 un avis de requfte pour obtenir ledit
mandamus pour que soit ordonn6e la ddlivrance
du permis; elle d6signait non seulement lesdits
Bourne et The Township of Nepean comme inti-
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said March Ridge Developments Ltd. The re-
spondents Bourne and Township of Nepean have
never opposed the issue of the permit nor of an
order of the Court directing that they do so issue
the said permit and have taken such position be-
fore Keith J., the Court of Appeal for Ontario
and this Court. The respondent March Ridge
Developments Ltd. has opposed the issuance of the
permit and the appellant's application throughout.
Keith J., giving no written reasons for his disposi-
tion, granted the appellant's application and re-
fused this respondent's application for a stay of
execution. The Court of Appeal for Ontario in a
unanimous judgment pronounced on December
15, 1971, allowed the respondent March Ridge
Developments Ltd.'s appeal from the order of
Keith J. and quashed his order. The appeal to
this Court ensued.

All counsel before this Court agreed that the
one vital issue upon the appeal was the true con-
struction of By-law 39-62 of the respondent
Township of Nepean and the determination of
whether, upon the proper construction of the said
by-law the appellant was entitled to have the re-
spondents Bourne and the Township of Nepean
issue to it a building permit or building permits
for the construction of the shopping centre in ac-
cordance with its application for such permits.
Other issues had been canvassed before Keith J.
and the Court of Appeal for Ontario but in this
Court all counsel ignored such other issues and
confined their submissions to the one issue of the
true construction of the said By-law 39-62.

It was the initial submission of counsel for the
appellant that the Court of Appeal for Ontario
fell into error in believing that the construction of
the said By-law 39-62 could be governed by the
judgment of the same Court similarly constituted
in Oshawa Wholesale Ltd. et al. v. Canadia
Niagara Falls Ltd. et al. which had been argued
immediately before the appeal in the present case
and which is now reported in [1972] 1 O.R. 481.
That appeal also dealt with an application to
compel the issuance of a building permit for a
shopping centre. The decision and that in the
present case were the latest in a few appeals to the

m6s dans cette requ8te mais aussi ladite March
Ridge Developments Ltd. Les intim6s Bourne
et The Township of Nepean n'ont jamais fait
opposition A la ddlivrance du permis ou d'une
ordonnance de la Cour ordonnant qu'ils d6livrent
ledit permis et c'est la position qu'ils ont prise
devant le Juge Keith, devant la Cour d'appel de
l'Ontario et devant cette Cour. L'intimbe March
Ridge Developments Ltd. a fait opposition A la
dblivrance du permis et A la demande de l'appe-
lante tout au long des proc6dures. Le Juge Keith,
dont la d6cision a 6t6 rendue sans motifs 6crits,
a accueilli la demande de l'appelante et a rejet6 la
demande de cette intim6e pour l'obtention d'un
sursis. Dans un arrit unanime prononc6 le 15
d6cembre 1971, la Cour d'appel de l'Ontario a
accueilli l'appel interjet6 par 1'intimbe March
Ridge Developments Ltd. A l'encontre de l'ordon-
nance du Juge Keith et elle a annul6 cette ordon-
nance. D'oi l'appel en cette Cour.

Devant cette Cour, les avocats de toutes les par-
ties ont convenu qu'en l'espice, il s'agissait essen-
tiellement de trouver la juste interpr6tation du
rbglement 39-62 de 1'intim6 The Township of
Nepean et de d6cider si, d'aprbs 1'interpr6tation
appropride dudit riglement, I'appelante avait le
droit d'obliger les intimbs Bourne et The Town-
ship of Nepean A lui dblivrer un ou des permis
de construction pour l'6rection du centre commer-
cial conformiment A sa demande A cet effet. D'au-
tres questions ont 6t6 d6battues devant le Juge
Keith et la Cour d'appel de l'Ontario, mais, en
cette Cour, les avocats de toutes les parties ont
laiss6 de c6t6 ces autres questions et ont limit6
leur plaidoirie A l'unique question de la juste in-
terpr6tation dudit r~glement no 39-62.

L'avocat de l'appelante a d'abord alligu6 que
la Cour d'appel de l'Ontario a fait une erreur en
croyant que l'interpr6tation dudit rkglement
no 39-62 pouvait 8tre r6gie par un arr~t analogue
rendu par la m~me Cour dans Oshawa Wholesale
Ltd. et al. v. Canadia Niagara Falls Ltd. et al.,
affaire plaid6e imm6diatement avant I'appel en
l'espice et maintenant publide dans [1972] 1
O.R. 481. Cet appel avait aussi pour objet une
demande pour que soit ordonn6e la d6livrance
d'un permis de construction pour un centre com-
mercial. Cette d6cision-14 et la d6cision en l'espice
sont les plus ricents de quelques appels interjet6s
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Court of Appeal for Ontario, at least one of which
came to this Court which need to be mentioned
upon this point.

In Thomas C. Watkins Ltd. v. Cambridge
Leaseholds et al.1, the learned judge of first in-
stance had granted a mandamus directing the
issue of a building permit for the erection of a
department store. The majority of the Court of
Appeal for Ontario dismissed an appeal from that
order but McGillivray J.A. in dissenting reasons
would have allowed the appeal and quashed the
order upon the basis that the zoning by-law in
question had set out five different commercial
zones and in only one of them had listed as a
permitted use a department store although retail
stores were listed as permitted uses in all five
zones. The application before the Court was for
a department store in one of the other four zones.
McGillivray J.A. said in his reasons:

It is reasonable to believe that by making these two
items separate and distinct in the by-law they are to
bear a different connotation and that the term "retail
store" is not sufficiently comprehensive to include
department store.

Upon appeal to this Court argued on June 10,
1966, the appeal was allowed in an oral judgment
in which this Court expressly adopted the dissent-
ing reasons of McGillivray J.A.

A not dissimilar issue came before Houlden J.
in the Oshawa Wholesale Ltd. case, an action to
have declared void a building permit already
issued for erection of what was termed by an ex-
pert witness a "sub-regional shopping centre".
The zoning by-law in question never listed as a
permitted use a "sub-regional shopping centre" or
even a shopping centre without descriptive ad-
jectives, but did permit "local shopping centre".
These words were defined in the by-law to mean
''a group of smaller related stores situate for
direct service within a residential neighbourhood
unit". Houlden J. in lengthy and very carefully
considered reasons dealt with many issues not
here relevant and held that the by-law having
specifically permitted one type of shopping centre,

1 [1966] S.C.R.v.

en Cour d'appel de 1'Ontario, dont au moins un a
6t6 entendu en cette Cour et qu'il y a lieu de
mentionner A ce sujet.

Dans Thomas C. Watkins Ltd. c. Cambridge
Leaseholds et al.x, le savant juge de premiere
instance avait accord6 un mandamus ordonnant
la d6livrance d'un permis de construction pour
l'6rection d'un grand magasin. La majorit6 de la
Cour d'appel de l'Ontario a rejet6 un appel de
cette ordonnance, mais le Juge d'appel McGilli-
vray, dans ses motifs de dissidence, aurait accueil-
li l'appel et annul6 l'ordonnance pour le motif
que le riglement de zonage en question avait 6ta-
bli cinq zones commerciales distinctes dont une
seulement d6signait comme usage permis un grand
magasin, bien que toutes cinq d6signaient comme
usage permis des magasins de d6tail. La demande
pr6sent6e devant la Cour visait l'irection d'un
grand magasin dans l'une des quatre autres zones.
Le Juge d'appel McGillivray a dit dans ses mo-
tifs:

[TRADUCTION] Il est raisonnable de croire que, 6tant
donn6 que ces deux 616ments sont s6par6s et distincts
dans le rbglement, ils doivent avoir une signification
diff6rente et que le sens de 1'expression amagasin de
d6taib n'est pas assez large pour comprendre un
grand magasin.

Lors de l'appel en cette Cour le 10 juin 1966,
I'appel a 6t6 accueilli dans un jugement oral qui
reprenait express6ment les motifs de la dissidence
du Juge d'appel McGillivray.

Le Juge Houlden a 6t6 saisi d'une question sem-
blable dans l'affaire Oshawa Wholesale Ltd., une
action visant a faire d6clarer nul un permis de
construction dbji d6livr6 pour I'6rection de ce
qu'un t6moin expert a appel6 un [TRADUCTION]

<centre commercial sous-r6gional>'. Le riglement
de zonage en question ne d6signait nulle part com-
me usage permis cun centre commercial sous-
r6gional>, ni m~me un centre commercial tout
court, mais il permettait 1'6rection d'un [TRADUC-

TION] <centre commercial local>. Le rbglement
d6finissait cette expression comme [TRADUCTION]

cun groupe de petits magasins aux activit6s con-
nexes, situ6s de fagon & desservir directement un
quartier domiciliaire donn6>. Dans de longs motifs
soigneusement pes6s, le Juge Houlden a trait6

'[1966] R.C.S.v.
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and it the smallest one according to the expert
opinion which he accepted, could not be inter-
preted to permit a much larger shopping centre
under the permitted uses entitled "retail stores"
or "supermarkets". Houlden J. therefore gave
judgment for the plaintiff making a declaratory
order that the building permit was null and void.
The appeal by the developer to the Court of
Appeal for Ontario I have already referred to and
it is the judgment thereon which that Court
adopted in deciding the appeal in the present case
against the present appellant Bayshore Shopping
Centre Ltd. In his oral reasons Aylesworth J.A.
did not merely adopt the reasons of Houlden J.
although the learned justice in appeal did point
out the very limited permitted use of "local
shopping centre". Aylesworth J.A. went much
further and relying on the evidence of the expert
witness and upon reference to shopping centres
in one American decision and by Roach J.A. in
Re Hamilton & Dominion Stores Ltd.2, neither
of which dealt with zoning by-laws, held a shop-
ping centre was a "distinct and separate use not
within the terms of the by-law in question. . .".
Despite the very broad character of the statement
in the rationale for the decision, I agree with
counsel for the appellant that the judgment in the
Oshawa Wholesale case given upon a by-law
having the unique feature which I have outlined
cannot be taken to have determined the inter-
pretation of the quite different provisions of By-
law 39-62 in question in this present case.

Therefore I turn to the interpretation of the
by-law in question. This is By-law 39-62 of the
Township of Nepean enacted on June 11, 1962,
as amended. This by-law is a general zoning by-
law concerning the northern part of the township
by the provisions of which persons are prohibited
from using any land or erecting any building or
structure except in conformity with the provisions

plusieurs questions qui ne sont pas pertinentes en
l'espice et il a statu6 que, puisque le r~glement
permettait pr6cis6ment une sorte de centre com-
mercial, et la plus petite, selon l'opinion de l'ex-
pert qu'il a retenue, il ne pouvait 6tre interpr6t6
comme permettant un centre commercial beau-
coup plus grand en vertu des usages permis inti-
tul6s e<magasins de d6tails ou tsuper-march6s>. Le
Juge Houlden a donc rendu jugement en faveur de
la demanderesse en rendant une ordonnance d6cla-
ratoire que le permis de construction 6tait nul et
non avenu. J'ai mentionn6 plus haut l'appel in-
terjet6 par le promoteur immobilier en Cour
d'appel de l'Ontario et c'est sur le jugement ren-
du dans cet appel-lA que cette dernibre Cour s'est
fond6e pour rejeter 1'appel, en l'espice, de la
pr6sente appelante Bayshore Shopping Centre
Ltd. Dans ses motifs oraux, le Juge d'appel Ayles-
worth n'a pas simplement fait siens les motifs du
Juge Houlden, bien que le savant juge d'appel
ait effectivement signal6 l'usage permis trbs limit6
d'un <centre commercial local>. Il est all6 beau-
coup plus loin et, s'appuyant sur le t6moignage
du t6moin expert et sur une d6cision am6ricaine
oii il 6tait question de centres commerciaux, ainsi
que sur les commentaires du Juge d'appel Roach
sur le m~me sujet dans Re Hamilton & Dominion
Stores Ltd.2, ni l'une ni l'autre de ces affaires ne
traitant de riglements de zonage, il a statu6 qu'un
centre commercial 6tait [TRADUCTION] gd'un usage
distinct et s6par6 ne tombant pas sous le coup du
rbglement en question . . .;. Malgr6 la port6e
trbs 6tendue de la d6claration dans les motifs de
la d6cision, je pense comme 1'avocat de l'appe-
lante que l'arr8t Oshawa Wholesale, ayant trait
A un riglement dont j'ai signal6 1'aspect unique,
ne peut 8tre consid6r6 comme ayant d6termin6
l'interpr6tation des dispositions tout A fait diff6-
rentes du riglement no 39-62 en l'espbce.

J'aborde donc l'interpr6tation du riglement en
question. Il s'agit du r~glement no 39-62 du Can-
ton de Nepean, adopt6 le 11 juin 1962, tel que
modifi6. Ce riglement est un riglement g6ndral de
zonage concernant la partie nord du canton et in-
terdisant I'usage de tout terrain ou 1'6rection de
tout bitiment ou de toute structure en contraven-
tion des dispositions du riglement. Les terrains A

2 [1962] O.W.N. 227.

760 BAYSHORE SHOPPING CENTRE V. NEPEAN Spence J. [1972] S.C.R.

2 [1962] O.W.N. 227.



~1972J R.C.S. BAYSHORE SHOPPING CENTRE C. NEPEAN Le Juge Spence 761

of the by-law. The lands as to which Bayshore
as agent for the registered owner Ivanhoe
Corporation, applied for the building permit, and
which were situate at the intersection of Provincial
Highway 7 (Richmond Road) and Bayshore
Drive in the Township of Nepean are within the
area zoned in the by-law as COMMERCIAL-
REGIONAL Cl ZONE. That zone is the most
comprehensive of the commercial zones dealt with
in the by-law and if any shopping centre is per-
mitted in the northern part of Nepean Township
permission for the erection and use must be found
in the permitted uses listed under this Commer-
cial-Regional Cl Zone.

The by-law in ss. 7:1, 7:1:1 and 7:1:2 pro-
vides in part for the permitted uses in C1 Zone as
follows:

COMMERCIAL-REGIONAL C1 ZONE

7:1:1 Permitted Uses:
A retail store, a service shop and a departmental
store for the conducting of any retail business.
A commercial and public garage, a clinic, a
commercial school, a custom workshop, dry
cleaning distributing station and a tailor's shop.
A Church, a library, a business office, an eating
establishment, funeral home and chapel and a
place of amusement. A hotel, a tavern and a
public house. An automobile service station,
subject to the provisions of Section 5:10. (By-
law No. 63-63)

7:1:2 Zone Requirements:

For uses other than for automobile service
stations (By-law No. 63-63)
Lot Area (Minimum) Nil
Lot Frontage (Minimum) Nil
Lot Coverage (Minimum)

a) Commercial 80%
b) on 2nd Storey 50% of lot

Height (Maximum) 60 ft.
Front Yard (Minimum) 75 ft.

Side Yard (Minimum) Nil

1'6gard desquels Bayshore, titre d'agent pour le
propri6taire enregistr6 Ivanhoe Corporation, a
demand6 le permis de construction, et qui sont
situ6s h 1'intersection de la route provinciale
no 7 (Richmond Road) et de Bayshore Drive,
dans le Canton de Nepean, sont compris dans
la r6gion d6sign6e dans le r6glement de zonage
comme Zone Cl Commerciale-R6gionale. C'est
la plus g6n6rale des zones commerciales vis6es
par le rbglement et si la construction d'un centre
commercial est permise dans la partie nord du
canton de Nepean, la permission quant l '6rec-
tion et h l'usage doit se fonder sur les usages
permis 6num6r6s A l'6gard de cette Zone C1
Commerciale-R6gionale.

Les articles 7:1, 7:1:1 et 7:1:2 du rbglement,
en partie, pr6voient les usages permis suivants
dans la zone CL:

[TRADUCTION]

ZONE C1--COMMERCIALE-RtGIONALE

7:1:1 Usages permis.

Un magasin de d6tail, un magasin de services et
un grand magasin pour exercer tout commerce
de d6tail. Un garage commercial et public, une
clinique, une 6cole commerciale, un atelier d'ar-
tisan, un centre de distribution pour le nettoyage
h sec et une boutique de confection. Une 6glise,
une bibliothbque, un bureau d'affaires, un 6ta-
blissement oii l'on sert des repas, un salon et une
chapelle fun6raire et un 6tablissement de loisir.
Un h8tel, une taverne et un cabaret. Une sta-
tion-service, sous r6serve des dispositions de
l'article 5:10. (Rhglement no 63-63).

7:1:2 Conditions du zonage:

Pour usages autres que les stations-service.
(R~glement no 63-63)
Superficie du lot (minimum)
Fagade du lot (minimum)
Surface occup6e (minimum)

a) Commercial 80%
b) au 1" 6tage 50% d

Hauteur (maximum)
Espace libre h l'avant

(minimum)
Espace libre sur le c6t6

(minimum)

i6ant
nant

u lot
60 pi.

75 pi.

n6ant
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Except where a Commercial Zone
abuts a Residential Zone, a 20 foot
side yard shall be required on the
side that so abuts.

Rear Yard (Minimum) 20% of lot
depth

but not necessarily more than 30
feet nor less than 20 feet.
Off-street parking-See Sections 5:17 and 5:18

Off-street loading-see Sections 5:19(a)

A retail store is defined in s. 2.87 as:

2.87 "Retail Store" shall mean a building or
part of a building where goods, wares, mer-
chandise, substances, articles or things are
offered or kept for sale at retail and includes
storage on or about the store premises of limited
quantities of such goods, wares, merchandise,
substances, articles, or things sufficient only to
service such stores but does not include any re-
tail outlet otherwise classified or defined in this
By-law;

A service shop is defined in s. 2.92 as:

2.92 "Service Shop" shall mean a building or
part of a building where services are provided
such as barber's shop, a ladies hairdressing es-
tablishment, a shoe shine shop and other similar
services;

and a Department Store is defined in s. 2.26 as:

2.26 "Department Store" shall mean the use of
an enclosed building in which various types of
commodities are kept for retail sale in separate
parts of the one building on two or more floors;

It is not necessary to cite the many other defini-
tions which appear in By-law 39-62. There was
filed as an exhibit in the examination of C.J.
Magwood, the secretary of Bayshore upon his
affidavit a document entitled "Confidential Mem-
orandum for Institutional Investors Bayshore"
and counsel for the appellant cited parts of that
document to illustrate what was to compose the
proposed shopping centre. I quote several para-
graphs thereof:

Sauf le cas oh une zone commerciale est conti-
gui a une zone d'habitation, un espace libre
de 20 pieds est requis du c6t6 adjacent.

Espace libre A l'arribre 20% de la
profondeur du lot

mais pas n6cessairement plus de 30 pieds ni
moins de 20 pieds.
Stationnement en retrait de la rue-Voir ar-
ticles 5:17 et 5:18
Chargement en retrait de la rue-Voir ar-
ticles 5:19 a)

L'article 2.87 d6finit ainsi un magasin de d6tail:

[TRADUCTION] 2.87 <Magasin de d6tail6 signifie
un bitiment ou une partie d'un bitiment ohi des
biens, articles, marchandises, substances, objets
ou choses sont mis en vente en d6tail ou con-
serv6s A cette fin, et comprend l'entreposage
sur les lieux mimes ou A proximit6 d'une quan-
tit6 limit6e de ces biens, articles, marchandises,
substances, objets ou choses qui suffit aux fins
du magasin, mais ne comprend aucun commer-
ce de d6tail autrement class6 ou d6fini dans le
pr6sent raglement;

L'article 2.92 d6finit ainsi un magasin de services:
[TRADUCTION] 2.92 cmagasin de servicesD signi-
fie un bitiment ou une partie d'un bitiment
o6 des services sont dispens6s, par exemple un
salon de barbier, salon de coiffeur pour dames,
un salon de cirage de chaussures et autres ser-
vices semblables;

L'article 2.26 d6finit ainsi un grand magasin:
[TRADUCTION] 2.26 <Grand magasin- signifie
l'usage d'un bitiment couvert dans lequel di-
verses marchandises sont conserv6es pour la
vente au d6tail dans diff6rentes parties du bAti-
ment sur deux 6tages ou plus;

It n'est pas n6cessaire de citer les nombreuses
autres d6finitions qui figurent dans le rkglement
no 39-62. Lors de l'interrogatoire de C. J. Mag-
wood, secr6taire de Bayshore; sur sa d6claration
sous serment, on a produit comme pibce un do-
cument intitul6 Confidential Memorandum for
Institutional Investors Bayshore et l'avocat de
l'appelante a cit6 des extraits de ce document
pour illustrer ce qui devait composer le centre
commercial projet6. En voici quelques extraits:
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THE PROJECT
Introduction

Bayshore Shopping Centre ("Bayshore") will be
a regional shopping centre located in the Ottawa
Metropolitan Area. Bayshore will consist of depart-
ment stores operated by The T. Eaton Company
Limited ("Eaton's") and Hudson's Bay Company
Limited ("The Bay"), a Steinberg's Food Store and
Miracle Mart Department Store operated by Stein-
berg's Limited ("Steinberg's"), and a two-level air
conditioned mall serving approximately 100 addi-
tional stores. It will have a unique multi-level park-
ing facility with approximately 3,200 parking spaces,
of which more than half will be under cover for
shopping convenience; each parking level will have
direct access to one of the two main shopping levels.
The Site

Bayshore will be located on a 23.4 acre site, ap-
proximately 7 miles west of Ottawa's central business
district, in the north-west quadrant of the inter-
change at Richmond Road (Highway 7) and the
Queensway, two major arterial roads in the western
portion of the Ottawa Metropolitan Area. The map
on page 4 shows the location of Bayshore in relation
to the City of Ottawa and surrounding communities
and shows access routes to Bayshore from these
communities.

The Company will purchase the site on or about
October 31, 1971 from Ivanhoe Corporation in
accordance with and subject to conditions set out in
an option agreement dated June 14, 1971.

A small shopping centre now operating on a por-
tion of this site is to be demolished to make room
for Bayshore. Existing zoning regulations permit the
development and construction of Bayshore as
planned and adequate municipal services are avail-
able.

It will be seen that the various components of the
proposed shopping centre fall within the three
definitions I have quoted. Counsel for the ap-
pellant has submitted that no component of the
proposed shopping centre could fail to be within
the permitted uses outlined in s. 7:1:1 quoted
above and at the same time be an appropriate unit
for a shopping centre. After perusal of the per-
mitted uses I agree with this submission.

There still remains for determination whether a
shopping centre is within these permitted uses even

[TRADUCTION] LE PROJET

Introduction
Le Centre Commercial Bayshore (cBayshore-)

sera un centre commercial r6gional situ6 dans la r6-
gion m6tropolitaine d'Ottawa. Bayshore sera com-
pos6 de grands magasins exploit6s par The T. Eaton
Company Limited (<Eaton'sD) et par la Hudson's
Bay Company Limited (c The Bayv), d'un magasin
d'alimentation Steinberg et d'un grand magasin Mi-
racle Mart exploitbs par Steinberg's Limited (<Stein-
berg'sD), et d'un mail climatis6 de deux 6tages des-
servant environ 100 autres magasins. Le centre aura
un parc de stationnement unique a 6tages multiples
pour environ 3,200 voitures; plus de la moiti6 du
parc sera recouverte pour faciliter le magasinage;
chaque 6tage de stationnement donnera directement
acc&s 1 l'un des deux 6tages r6serv6s aux magasins.
L'emplacement

Le Bayshore sera situ6 sur un terrain de 23.4
acres h environ 7 milles h l'ouest du centre-ville
d'Ottawa, du c6t6 nord-ouest h l'intersection de
Richmond Road (la route no 7) et du Queensway,
deux arthres importantes du secteur ouest de la r6-
gion m6tropolitaine d'Ottawa. A la page 4, la carte
indique l'emplacement de Bayshore par rapport A
la Ville d'Ottawa et aux localit6s environnantes et
elle indique les voies d'acchs au Bayshore a partir
de ces localit6s.

La compagnie achhtera le terrain le 31 octobre
1971 ou vers cette date A Ivanhoe Corporation, en
conformit6 et sous r6serve des conditions 6tablies
dans une option d'achat en date du 14 juin 1971.

Pour faire place au Bayshore, on proc6dera A la
d6molition d'un petit centre commercial qui, A l'heure
actuelle, occupe une partie de l'emplacement. Les
r~glements de zonage en vigueur permettent I'am6na-
gement et la construction du Bayshore vu la disponi-
bilit6 de services municipaux organis6s et suffisants.

Nous voyons que les divers 616ments du centre
commercial projet6 sont vis6s par les trois d6fini-
tions susmentionn6es. L'avocat de l'appelante a
all6gu6 qu'aucun 616ment du centre commercial
projet6 ne pouvait ne pas 6tre compris dans les
usages permis 6num6r6s h 1'art. 7:1:1 susmen-
tionn6 et former A la fois une entit6 propre h un
centre commercial. Aprbs une 6tude des usages
permis, je souscris A cette all6gation.

II reste A d6terminer si un Centre commercial
est compris dans ces usages permis, m8me si
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if every component of the proposed shopping
centre would be within one of them. I find little
assistance from decisions which purport to indi-
cate the philosophic attitude which the Court
should adopt in construing zoning by-laws. No
authority need be cited for the proposition that
a man's property is his own which he may utilize
as he deems fit so long as in such utilization he
does not commit nuisance, entrap the unwary or
act in breach of statutory prohibitions, and there-
fore by-laws restrictive of that right should be
strictly construed. Yet it has been said that
modem zoning provisions have been enacted to
protect the whole community and should be con-
strued liberally having in certain the public in-
terest: R. v. Brown Camps Ltd.3; Re Bruce and
City of Toronto et al.4 , at p. 67. But such state-
ments usually were made when the Court was
considering an application to permit the encroach-
ment into a residential zone of some building
which it was alleged would seriously affect the
amenities of life of the residents thereof. In this
case the lands in question are situate in a general
commercial zone and every component of the pro-
posed shopping centre would be the proper sub-
ject-matter of a building permit as a permitted
use under the By-law 39-62. I therefore approach
the interpretation and application of the by-law
without acknowledging any compulsion to con-
sider its provisions either strictly or liberally.

It must be noted, and it is of prime importance,
that nowhere in the permitted use sections of By-
law 39-62 do the words "shopping centre" either
alone or accompanied by any adjective appear.
This situation contrasts strongly with that which
was present in Thomas C. Watkins Ltd. v. Cam-
bridge Leaseholds Ltd. et al., supra, where a
permit was sought for the erection of a depart-
ment store in a Cl Zone where it was not a listed
permitted use but in C5 Zone a department store
was so listed. It also contrasts with the Oshawa
Wholesale case where a permit was sought for a
"sub-regional shopping centre" in a zone where

3 [1970] 1 O.R. 388.
'[1971] 3 O.R. 62.

chaque 616ment du centre commercial projet6 se
retrouve dans l'un deux. Les d6cisions qui ten-
dent A indiquer l'attitude philosophique que la
Cour devrait adopter dans 1'interpr6tation des
rbglements de zonage ne m'aident pas beaucoup.
Il n'est pas n6cessaire de citer de pr6c6dents pour
affirmer qu'un propri6taire peut employer son
bien comme il l'entend tant qu'il ne cr6e pas de
nuisance, ne trompe pas l'imprudent ou ne viole
pas une interdiction 16gale, et, par consequent, il
faut interpr6ter strictement les riglements qui limi-
tent ce droit. Nanmoins, il a 6t6 dit que les
dispositions modernes en matibre de zonage ont
6t6 adoptdes pour prot6ger toute la collectivit6
et qu'il fallait les interpr6ter lib6ralement en te-
nant compte de l'int6r8t public. R. v. Brown
Camps Estate3 ; Re Bruce and City of Toronto
et al.4 , p. 67. Mais ces d6clarations ont habituel-
lement 6td faites quand la Cour 6tait saisie d'une
demande en vue d'autoriser l'empistement sur
une zone d'habitation d'un bAtiment quelconque
qui, pr6tendait-on, g~nerait s6rieusement les agr6-
ments de la vie des habitants int6ress6s. En l'es-
pace, les terrains en question sont situds dans
une zone commerciale g6n6rale et chaque 616-
ment du centre commercial projet6 pourrait faire
l'objet d'un permis de construction h titre d'usage
permis en vertu du riglement no 39-62. J'aborde
donc la question de l'interpr6tation et de l'appli-
cation du riglement sans essayer de consid6rer
ses dispositions soit restrictivement soit lib6rale-
ment.

Il faut remarquer ce fait de la plus haute im-
portance que 1'expression centre commercial>.
ne figure ni seule ni accompagn6e d'un qualifi-
catif dans les articles du riglement no 39-62
qui traitent des usages permis. La situation est
nettement diff6rente de celle qui existait dans
1'affaire Thomas C. Watkins Ltd. c. Cambridge
Leaseholds Ltd. et al., pr6citde, dans laquelle on
demandait un permis pour l'6rection d'un grand
magasin dans une zone Cl, oii il n'6tait pas
mentionn6 comme usage permis, tandis qu'il I'6tait
dans la zone C5. Elle est diff6rente aussi de la
situation expos6e dans l'affaire Oshawa Wholesale,

'[1970] 1 O.R. 388.
'[1971] 3 O.R. 62.
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it was not a permitted use but in another zone
there was listed as a permitted use a "local shop-
ping centre". In view of such express reference
elsewhere in the permitted uses sections of the
by-law and its omission in the zone as to which
the application for permit was made, the term
''retail store" could not be held to cover in the
former case, a "department store" and in the
latter, a "sub-regional shopping centre". In the
present case there is no mention of "shopping
centre" in a permitted uses section of any zone
but there is set out as permitted uses in this Cl
Regional-Commercial Zone the words "retail
store", "a service shop" and "department store".
McGillivray J.A., in his reasons in the Cambridge
Leaseholds case, which this Court as I have
pointed out, adopted said:

There can be little doubt, and counsel for the
appellant, I believe, agrees, that as a generic term
"retail store" would include a department store
which is concerned with retail business, but the
review of the various sections of the act manifest
the intention, in my opinion, of making a distinction
between a department store and a retail store.

Applying the same analysis I am of the opinion
that the words "retail store" "service shop" and
"department store" would as generic terms cover
a shopping centre when there are no words in the
permitted uses sections of the by-law to make a
distinction between these words and a "shopping
centre"-a distinction which McGillivray J.A.
found in the Cambridge Leaseholds case. I have
reached the conclusion that the omission of the
words "shopping centre" in all the permitted use
sections of the by-law far from indicating the in-
tention of the Council to prohibit the erection of
such structures indicated that in its view they
were already covered in the three different per-
mitted uses to which I have referred.

dans laquelle on demandait un permis pour l'6rec-
tion d'un «centre commercial sous-r6gionali.
dans une zone oii il n'6tait pas un usage permis
tandis que, dans une autre zone, un 4centre
commercial local> 6tait mentionn6 comme usage
permis. Vu la pr6sence d'une telle mention ex-
presse dans d'autres articles du riglement se
rapportant aux usages permis et son omission
dans la zone A l'6gard de laquelle la demande de
permis a 6t6 pr6sent6e, I'expression <smagasin de
d6tail> ne pouvait 6tre consid6rde comme compre-
nant dans le premier cas un «grand magasin>
et, dans le dernier, un <centre commercial sous-
r6gional>. En l'espice, il n'est pas fait mention
d'un «centre commercial> dans un article relatif
aux usages permis de quelque zone que ce soit,
mais, au sujet de cette zone C1 R6gionale-com-
merciale, on mentionne comme usage permis un
emagasin de services:> et un «grand magasin>.
Dans les motifs qu'il a rendus dans l'affaire Cam-
bridge Leaseholds, que cette Cour, comme je
l'ai signald, a adopt6s, le Juge d'appel McGilli-
vray a dit:

[TRADUCTION] II fait peu de doute, et je crois que
l'avocat de l'appelant est d'accord avec moi, que
cmagasin de d6tail-, en tant qu'expression g6ndrique,
comprend un grand magasin qui exploite un com-
merce de d6tail, mais, a mon avis, une 6tude des
divers articles de la loi r6vile une intention de faire
une distinction entre un grand magasin et un ma-
gasin de d6tail.

En faisant le mime genre d'analyse, je suis d'avis
que les expressions <magasin de d6taili, emaga-
sin de services> et <grand magasin>, en tant que
termes gendriques, comprennent un centre com-
mercial, quand les articles du rkglement se rappor-
tant aux usages permis ne font pas de distinction
entre ces expressions et un <centre commer-
cial>--distinction que le Juge d'appel McGilli-
vray a constat6e dans 1'affaire Cambridge Lease-
holds. Je conclus que, loin de r6v6ler l'intention
du conseil d'interdire l'6rection de ce genre de
structure, l'omission de l'expression «centre com-
mercial> dans tous les articles du rbglement se
rapportant aux usages permis indique que, selon
le Conseil, ce genre de structure 6tait d6ji com-
pris dans les trois diff6rents usages permis que
j'ai mentionnis.
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The final words of the definition of "retail
store" are significant:

but does not include any other retail outlet otherwise
classified or defined in this by-law (the italicizing is
my own).

I regard these words as clear indication that the
Council intended to include within the definition
not only a "retail store" but all retail outlets
which were not otherwise classified or defined.
Certainly a shopping centre is nothing but a group
of "retail outlets".

Counsel for the respondent March Ridge De-
velopments Ltd. however, submits that a "shop-
ping centre" is otherwise "classified". He agrees
the words were not "defined" in the by-law but
he points to the provisions of s. 7:1:2 . . . "off-
street parking-See Section 5:17 and 5:18" and
cites s. 5:17 the schedule of which reads in part
as follows:

SCHEDULE

Type or Nature of
Building or Structure

6. A retail store, ser-
vice store, or other
similar establish-
ment, a planned
shopping centre or
department store

Minimum Required
Parking Facilities

1 parking space for
each 180 square feet of
floor area

It must be noted that s. 5:17 is in a part of the
by-law entitled SECTION 5 GENERAL PRO-
VISIONS TO ALL ZONES which part covers
very many provisions but does not deal with per-
mitted uses. Secondly, as I have stressed before,
there has been no mention of a shopping centre
in any permitted uses section and to provide
parking regulations for a use which was prohibited
seems not only surplusage but contradictory. I
am quite unable to accept the suggestion that the
inclusion of the words "planned shopping centre"
in the parking requirement was preparatory for
some future amendments which might permit such
alleged presently prohibited structures. Surely the
wise time to make such requirements would be
when the use were permitted. I am therefore not

Les derniers mots de la d6finition d'un ema-
gasin de d6tail> sont r6v6lateurs:

[TRADUCTION] mais, ne comprend aucun commerce
de d6tail autrement class6 ou d6fini dans le pr6sent
r~glement
(C'est moi qui ai mis un mot en italique)

Ces mots, selon moi, indiquent clairement que le
Conseil avait I'intention d'inclure dans la d6fini-
tion non seulement un cmagasin de d6taib, mais
tous les commerces de d6tail qui n'6taient pas
autrement class6s ou d6finis. II ne fait pas de
doute qu'un centre commercial n'est rien d'autre
qu'un groupe de <commerces de d6taib'.

Cependant, l'avocat de 1'intim6e March Ridge
Developments Limited allbgue qu'un <centre com-
merciah> est autrement tclass6>. II admet que
'expression n'est pas d6finie dans le rbglement,

mais il signale les dispositions de l'art. 7:1:2...
<stationnement en retrait de la rue-Voir les
articles 5:17 et 5:18> et il cite l'art. 5:17 dont
1'annexe se lit en partie comme suit:

[TRADuCTION] ANNEXE

Type ou nature du biti- Minimum d'espace re-
timent ou de la quis pour le station-

structure nement
6. Un magasin de d6- espace de stationne-

tail, un magasin de ment par 180 pieds
services ou autre carr6s d'aire de plan-
magasin semblable, cher
un centre commer-
cial organis6 ou un
grand magasin

11 convient de remarquer que i'art. 5:17 se trouve
dans une partie du rgl1ement qui est intitule
[TRADUCTION] ARTICLE 5 DISPOSITIONS
GItNtRALES APPLICABLES A TOUTES LES
ZONES et qui comprend un trs grand nombre
de dispositions mais qui ne traite pas des usages
permis. Deuxi~mement, comme je 'ai d6jh son-
lign6, il n'est fait mention d'un centre commer-
cial dans aucun article concernant les usages per-
mis et le fait d'ablir des rlaements relatifs au
stationnement pour un usage qui est interdit
semble non seulement superfiu mais contradic-
toire. Je ne puis admettre a suggestion selon
laquelle 1'expression dcentre commercial orga-
niset a fa insd6re dans les conditions relatives
au stationnement en vue d'une modification future
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ready to agree that the presence of these words
"planned shopping centre" in s. 5:17 indicate
that a shopping centre was "otherwise classified".
The meaning I attach to those words is "otherwise
in the By-law a permitted use".

On the other hand, I regard the presence of
the words "planned shopping centre" in s. 5:17
as a clear indication that Council had shopping
centres in mind when it enacted By-law 39-62 and
believed the permitted uses "retail store", "ser-
vice store" and "department store", as well as a
"business office" "an eating establishment" and
"an automobile service station", sufficient to
authorize a permit for a shopping centre. Council
however realized that a shopping centre presented
special parking problems. It might well be that
the parking appropriate to a retail store would
not be appropriate to many retail stores, service
stores and department stores all in one group
sharing a common great parking area and that
the parking requirement should be one referring
to the total floor area and not limited to the floor
area of each retail store, service store or depart-
ment store. The Council therefore enacted the
provision as to parking requirements found in
s. 5:17.

I have found nothing in the By-law 39-62
which would prevent one lot, in this case almost
twenty-four acres, being put to various permitted
uses. All types of permitted uses may utilize one
lot and in fact various permitted uses may occupy
the same building although it would appear that
a department store must occupy its own building.

Maxwell on Interpretation of Statutes, 12th ed.
at p. 264, cites authority, if any need be cited for
the proposition that one may have regard to the
conduct of those who were responsible for the
creation of a provision to ascertain their under-
standing of its meaning. This By-law 39-62 was,
as I have said, enacted on June 11, 1962. Even

94764-%M

qui permettrait ces structures qui, allague-t-on,
sont pr6sentement interdites. Le moment de fixer
ces conditions est certainement le moment oii
l'usage devient permis. Je ne suis donc pas dispos6
A admettre que la pr6sence de l'expression <cen-
tre commercial organis6> dans 1'art. 5:17 signifie
qu'un centre commercial est cautrement class6>.
A mon avis, cette expression signifie [TRADUC-
TION] <autrement un usage permis dans le pr6-
sent r~glement>.

D'autre part, je considsre que <centre commer-
cial organis6> A 1'art. 5:17 indique clairement
que le Conseil avait les centres commerciaux A-
1'esprit quand il a adopt6 le riglement no 39-62
et croyait que les usages permis <magasin de d6-
tail , <magasin de services> et <<grand magasin>,.
de m8me que «bureau d'affaires>o, <<6tablissement
oii l'on sert des repas et <<station-service,,
suffisaient A autoriser la dslivrance d'un permis
pour un centre commercial. Cependant, le Conseil
s'est rendu compte qu'un centre commercial posait
des problbmes particuliers de stationnement. II se
peut fort bien que le stationnement qui convient
A un magasin de d6tail ne convient pas h plusieurs;
magasins de d6tail, magasins de services et grands
magasins group6s ensemble et partageant un grand
parc de stationnement commun, et que la condi-
tion relative au stationnement se rapporte la
surface totale d'occupation et qu'elle ne se limite
pas A la superficie d'occupation de chaque maga-
sin de d6tail, magasin de services ou grand maga-
sin. Le Conseil a donc adopt6 Ja disposition rela-
tive aux conditions du stationnement qui se
trouve & 1'article 5:17.

Je n'ai rien trouv6 dans le riglement no 39-62
qui emp&che de faire diff6rents usages permis d'un
lot qui, en 1'esphce, a une superficie de presque
vingt-quatre acres. Un lot peut servir h tous les
genres d'usages permis et, en fait, le meme bAti-
ment peut 6tre consacr6 & divers usages permis.
bien qu'il semblerait qu'un grand magasin doive
occuper son propre batiment.

Dans Maxwell on Interpretation of Statutes, 12'
6d., p. 264, on cite des textes, s'il est n6cessaire
d'en citer, qui appuient la these selon laquelle il
peut 6tre tenu compte du comportement de ceux.
qui sont responsables de la cr6ation d'une disposi-
tion pour d6terminer le sens qu'ils prtaient A
cette disposition. Comme je l'ai d6ja dit, le r~gle-
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if we may not take judicial notice of the many
shopping centres which have been erected in
Nepean Township since that date we have the
evidence of the secretary of the appellant that
there exists today on the very lands which are the
subject of the application for building permit for
a shopping centre, a much smaller one which had
been erected since 1962. Therefore it is apparent
that the Council which enacted By-law 39-62 and
the building inspector who acted under its direc-
tion, have always believed that a shopping centre
was a permitted use on Regional-Commercial
Zone C-2. In confirmation of this I note that
counsel for Nepean Township filed a factum on
this appeal and submitted:

By-law 39-62 has been in force since 1962 and,
under its authority, shopping centre development
has taken place on the site in question and other
sites within the Township of Nepean

and further:

... the respondents Nepean and Bourne had or
have no grounds upon which to base a rejection of
the application for Building Permit

For these reasons I have concluded that the
appeal should be allowed and the order of
Keith J. pronounced on November 12, 1971,
should be restored. The appellant and the re-
spondents, the Township of Nepean and William
Bourne, will be entitled to their costs throughout
from the respondent March Ridge Developments
Limited.

Appeal allowed with costs.

Solicitors for the appellant: McCarthy & Mc-
Carthy, Toronto.

Solicitors for the respondents, Township of
Nepean and William Bourne: Bell, Baker, Thomp-
son & Oyen, Ottawa.

Solicitors for the respondent, March Ridge
Developments Ltd.: Thompson, Rogers, Toronto.

ment no 39-62 a 6t6 adopt6 le 11 juin 1962.
M&me si nous ne prenons pas judiciairement con-
naissance des nombreux centres commerciaux
qui ont 6t6 drig6s dans le canton de Nepean de-
puis cette date, le secr6taire de l'appelante a
t6moign6 qu'd 1'heure actuelle, les terrains m8mes
qui font l'objet de la demande d'un permis de
construction pour un centre commercial sont
occup6s par un centre commercial beaucoup plus
petit, 6rig6 en 1962. Il est done 6vident que le
Conseil qui a adopt6 le rkglement no 39-62 et
l'inspecteur de construction qui a agi selon ses
directives, ont toujours pens6 qu'un autre centre
commercial 6tait un usage permis dans la zone
C-2 R6gionale-Commerciale. A l'appui de ce qui
pr6cede, je fait remarquer que le Conseil du can-
ton de Nepean a d6pos6, lors du pr6sent appel,
un factum dans lequel il all6gue ce qui suit:

[TRADUCTION] Le rkglement no 39-62 est en vigueur
depuis 1962 et, sous son regime, un centre commer-
cial a 6t6 aminag6 sur le terrain en question et sur
d'autres terrains dans les limites du canton de Ne-
pean.

et, de plus:

[TRADUCTION] . . . les intimds Nepean et Bourne
n'ont jamais eu et n'ont toujours pas de motif sur
lequel ils peuvent fonder le rejet de la demande du
permis de construction.

Pour ces motifs, je conclus qu'il y a lieu d'ac-
cueillir l'appel et de rdtablir l'ordonnance rendue
par le Juge Keith le 12 novembre 1971. L'ap-
pelante et les intimds The Township of Nepean et
William Bourne ont droit de recouvrer leurs d6-
pens en toutes les Cours de l'intim6e March Ridge
Developments Limited.

Appel accueilli avec ddpens.

Procureurs de l'appelante: McCarthy & Mc-
Carthy, Toronto.

Procureurs des intimis, Township of Nepean
et William Bourne: Bell, Baker, Thompson &
Oyen, Ottawa.

Procureurs de l'intimde, March Ridge Develop-
ments Ltd.: Thomson, Rogers, Toronto.
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J. Nunes Diamonds Ltd. (Plaintiff)
Appellant;

and

Dominion Electric Protection Company
(Defendant) Respondent.

1971: November 2, 3, 4; 1972: March 30.

Present: Martland, Judson, Spence, Pigeon and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Negligence--Contract-Agreement for burglar
alarm service-Inquiry as to efficiency of service-
Representation that service was performing properly
-Subsequent break-in without alarm being sounded
-Theft of diamonds-Protection company not
liable.

The appellant, a diamond merchant, entered into
a contract for burglar alarm service with the re-
spondent protection company. The contract pro-
vided, inter alia, that the protection company was
not an insurer, and that "its liability hereunder shall
be limited to and fixed at the sum of Fifty Dollars
as liquidated damages." It was also stipulated that
no "conditions, warranties or representations have
been made . . . other than those endorsed hereon in
writing." Subsequently, a break-in occurred at the
appellant's premises, the safe was blown up, and a
large quantity of diamonds was stolen. The entry
was effected without an alarm being sounded at the
respondent's station although tests indicated that
both at the appellant's closing time and after opening
time the next morning the system functioned
normally.

A burglary had previously taken place at the
premises of another diamond merchant where the
safe was protected by a similar system supplied by
the respondent. Shortly after this incident, a request
was made by the president of the appellant to an
executive of the respondent to send someone to see
if the system on the appellant's premises was func-
tioning. An employee was sent and, in reply to an
inquiry from the secretary of the appellant's presi-
dent, he asserted that "even our own engineers
could not get through the system without setting an
alarm". This answer was transmitted to the president
by his secretary.

Also after the earlier break-in, the general manager
of the respondent, in answer to letters from two in-

J. Nunes Diamonds Ltd. (Demanderesse)
Appelante;

et

Dominion Electric Protection Company
(Difenderesse) Intimde.

1971: les 2, 3 et 4 novembre; 1972: le 30 mars.

Pr6sents: Les Juges Martland, Judson, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Faute--Contrat--Convention pour service d'alar-
me contre le cambriolage-Demande d'information
sur efficaciti-Rgponse qu'il est efficace-Effraction
subsdquente sans alarme-Vol de diamants-Irres-
ponsabiliti de la compagnie de protection.

L'appelante, un diamantaire, conclut une con-
vention avec la compagnie de protection intim6e
pour un service d'alarme contre le cambriolage. La
convention stipule, entre autres, que la compagnie
de protection n'est pas un assureur, et que 4la res-
ponsabilit6 de la compagnie en vertu des pr~sentes
sera limitde et fix6e, A titre de dommages liquid6s, A
la somme de cinquante dollarsD. Il est aussi convenu
qu'aucune 4condition, garantie ni d6claration n'ont
6t6 faites . . . h part celles qui figurent par 6crit aux
pr6sentesD. Subs6quemment, il y a effraction dans les
locaux de l'appelante; le coffre-fort est forc6 et une
grande quantit6 de diamants est volbe. L'effraction a
lieu sans que l'alarme sonne au poste de l'intim6e
bien que des essais aient indiqu6 qu'd I'heure de fer-
meture des locaux de l'appelante et apris l'heure
d'ouverture le matin suivant, le syst6me fonction-
nait normalement.

Quelque temps avant, il y avait eu vol dans les
locaux d'un autre diamantaire dont le coffre-fort
6tait prot6g6 par un dispositif identique. Peu aprbs
cet incident, le pr6sident de l'appelante a demand6
A un dirigeant de l'intim6e que quelqu'un vienne voir
si le dispositif dans les locaux de l'appelante fonc-
tionnait. Un employ6 est venu et, en r6ponse A une
question pos6e par la secr6taire du pr6sident de
l'appelante, il a affirm6 que cmeme nos propres in-
g6nieurs ne pourraient pas passer A travers ce dis-
positif sans actionner l'alarme,. La secr6taire a com-
muniqu6 cette r6ponse au pr6sident.

Aprbs le premier cambriolage, le directeur g6n6-
ral de l'intimbe a r6pondu aux lettres 6crites par deux
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surance brokers, advised that an investigation was
continuing, that no conclusions had been reached,
that "the system performed its functions properly"
and that "every effort would be made to find the
answer" to the matter. The contents of these two
letters of reply were transmitted to the appellant's
president, but no further information was given to
him or to the insurance brokers.

An action, in which the appellant based its claim
against the respondent on both contract and tort, was
dismissed at trial and an appeal was dismissed by
the Court of Appeal. An appeal was then brought
to this Court.

-Held (Spence and Laskin JJ. dissenting): The ap-
peal should be dismissed.

Per curiam: In so far as the appellant's claim was
founded on breach of contract, it was properly dis-
missed. The appellant had received and enjoyed all
the benefits for which it had bargained.

Per Martland, Judson and Pigeon JJ.: Concerning
the statement made by the respondent's employee,
the Courts below correctly held that it was made
without actual or apparent authority.

As to the letters to the insurance brokers, assum-
ing that the statement "The system performed its
functions properly" was inaccurate, it could not be
construed as anything more than a representation
that the system had not been circumvented. If the
respondent did make an honest but inaccurate state-
ment as to the performance of its system it did not
thereby assume responsibility for all damage which
might thereafter be sustained by the appellant if its
system, on his premises, was circumvented. The re-
spondent was not acting in any fiduciary or advisory
capacity towards the appellant.

Where the relationship between the parties is
governed by a contract, there can be no tort lia-
bility for negligent misrepresentation unless the neg-
ligence relied on can properly be considered as "an
independent tort" unconnected with the performance
of that contract. In the case at bar, the representa-
tions relied on by the appellant could not be
considered as acts independent of the contractual
relationship between the parties.

In any event, the appellant failed to show that the
damages claimed were caused by the statement made
by the respondent's employee or the letters written
by its general manager.

courtiers en assurances leur disant qu'une enqu~te
se poursuivait, qu'on n'en 6tait arriv6 A aucune con-
clusion, que le dispositif avait fonctionn6 normale-
ment et qu'on ferait tout ce qu'on pourrait pour
solutionner l'affaire. Le contenu de ces deux lettres
a 6t6 transmis au pr6sident de l'appelante, mais, ni
lui ni les courtiers en assurances n'ont regu aucun
autre renseignement.

Une action, dans laquelle l'appelante a fond6 sa
r6clamation contre I'intim6e tant sur la responsabilit6
contractuelle que sur la responsabilit6 d6lictuelle, a
6t6 rejet6e en premiere instance et en Cour d'appel.
Un appel a 6t6 interjet6 & cette Cour.

Arrdt: L'appel doit 8tre rejet6, les Juges Spence
et Laskin 6tant dissidents.

La Cour: Pour autant que la r6clamation de 1'ap-
pelante est fondde sur une violation de contrat, c'est
avec raison qu'elle a 6t6 rejet6e. L'appelante a regu
tous les avantages convenus dans le march6 et a joui
de ces avantages.

Les Juges Martland, Judson et Pigeon: En ce qui
concerne la d6claration faite par l'employ6 de l'in-
timbe, les Cours d'instance inf6rieure ont eu raison
de d6cider qu'elle a 6t6 faite sans autorisation r6elle
ou apparente.

Quant aux lettres envoy6es aux courtiers en as-
surances, en supposant que la d6claration de dis-
positif a fonctionn6 normalement 6tait inexacte,
elle pouvait tout au plus 8tre interpr6t6e comme une
d6claration que le dispositif n'avait pas 6t6 d6jou6.
Si l'intime a fait une d6claration honnate, mais in-
exacte, quant au fonctionnement du dispositif, elle
ne s'est pas trouv6e & assumer une responsabilit6 A
l'6gard de tous les dommages que l'appelante pou-
vait 6ventuellement subir si le dispositif 6tait d6jou6
dans ses locaux. L'intimbe n'a pas agi A titre de fi-
duciaire ou de conseiller envers l'appelante.

Lorsque les relations entre les parties sont r6gies
par un contrat, il ne peut y avoir responsabilit6 d6-
lictuelle par suite d'une d6claration inexacte faite par
n6gligence, a moins qu'il soit possible de consid6rer
que la n6gligence imput6e constitue un d6lit civil
ind6pendant n'ayant aucun rapport avec l'ex6cution
du contrat. Dans le cas pr6sent, on ne peut con-
sid6rer les d6clarations auxquelles s'est fi6e l'appe-
lante comme des actes ind6pendants des liens con-
tractuels unissant les parties.

A tout 6v~nement, I'appelante n'a pas 6tabli que
les dommages imputis sont attribuables A la d6cla-
ration faite par l'employ6 de l'intim6e ou aux lettres
6crites par son directeur g6n6ral.
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Hedley Byrne & Co. Ltd. v. Heller & Partners
Ltd., [1964] A.C. 465, distinguished; Mutual Life &
Citizens' Assurance Co. Ltd. et al. v. Evatt, [1971]
1 All E.R. 150; Elder, Dempster & Co. Ltd. v.
Paterson, Zochonis & Co., Ltd., [1924] A.C. 522,
referred to.

Per Spence and Laskin JJ., dissenting: The tech-
nician had ostensible authority to make the repre-
sentation made by him and this representation was
very plainly a misrepresentation. A statement that
not even the officers of the respondent company
could circumvent the system without causing the
alarm to operate was, on the admission of the re-
spondent, a false statement. The letters of the
general manager with respect to the earlier break-in
contained the bald statement that the equipment had
functioned properly and implied that a further report
would be made when the investigation had been
completed, an undertaking which the respondent
failed to carry out, and in failing to make such
further report, by an "economy of truth", in fact
misrepresented the situation.

Under the circumstances, that is, that the respon-
dent was supplying to the appellant a very important
service under a written contract and the inquiry was
whether such service was and could be efficiently
performed and the representation was that it was
being so performed, the decision in Nocton v. Lord
Ashburton, [1914] A.C. 932, in which case innocent
misrepresentation was held to give rise to damages,
was enough to justify a decision in favour of the
appellant. The representations negligently made by
the respondent caused damages by inducing the ap-
pellant not to take other precautions against burglary.

There was no express denial of responsibility as
was found to have saved the respondents in Hedley
Byrne v. Heller & Partners, supra, and the appellant
was entitled to succeed upon the basis of the doctrine
outlined in that case.

The clause of the agreement stipulating that no
"conditions, warranties or representations have been
made" could not operate as a bar to a claim based
on a tortious misrepresentation made many months
after the contract had been executed.

APPEAL from a judgment of the Court of
Appeal for Ontario', dismissing an appeal from
a judgment of Addy J. Appeal dismissed, Spence
and Laskin JJ. dissenting.

'[1971] 1 O.R. 218, 15 D.L.R. (3d) 26.

Distinction faite avec l'arr8t: Hedley Byrne &
Co. Ltd. v. Heller & Partners Ltd., [1964] A.C.
465; arrits mentionnis: Mutual Life & Citizens'
Assurance Co. Ltd et al. v. Evatt, [1971] 1 All E.R.
150; Elder, Dempster & Co. Ltd. v. Paterson,
Zochonis & Co. Ltd., [1924] A.C. 522.

Les Juges Spence et Laskin, dissidents: Le tech-
nicien 6tait ostensiblement autoris6 & faire la d6-
claration qu'il a faite et cette d6claration est de toute
6vidence inexacte. Une d6claration que mime les
fonctionnaires de la compagnie intimbe ne pouvaient
pas d6jouer le dispositif sans actionner l'alarme 6tait
inexacte et l'intimbe l'a admis. Dans ses lettres con-
cernant le premier cambriolage, le directeur g6n6ral
y affirme simplement que le dispositif avait bien
fonctionn6 et il a certainement laiss6 entendre qu'un
rapport serait fait une fois l'enqu~te close, engage-
ment auquel l'intimbe n'a pas donn6 suite; en ne
faisant pas cet autre rapport, en ataisant la v6ritbs
il a en r6alit6 fait une d6claration inexacte au sujet
de la situation.

Dans les circonstances oi l'intim6e fournissait a
l'appelante un service tris important ci vertu d'un
contrat 6crit, oti on a voulu savoir si le service 6tait
et pouvait 8tre efficace et oi la r6ponse a &6 qu'il
l'6tait, l'arr8t Nocton v. Lord Ashburwon, [1914]
A.C. 932, dans lequel une d6claration inexacte faite
de bonne foi a donn6 lieu i l'octroi de dommages-
int6rits, permet qu'on se prononce en faveur de
1'appelante. Les d6clarations que l'intimbe a faites
d'une fagon n6gligente ont caus6 des dommages en
incitant I'appelante A ne pas prendre d'autres pr6-
cautions contre le cambriolage.

Il n'existe aucune stipulation expresse d'irresponsa-
bilit6 telle que celle pour laquelle il a 6t6 conclu en
faveur des intim6es dans l'affaire Hedley Byrne v.
Heller & Partners, pr&citde, et l'appelante peut avoir
gain de cause selon la doctrine 6nonc6e dans cette
affaire-I.

La clause de la convention pr~voyant qu'aucune
<condition, garantie ni d6claration n'ont &6t faites>
ne peut servir A rendre irrecevable une r6clamation
fond6e sur une d6claration inexacte au caractbre d6-
lictueux, faite plusieurs mois aprbs la signature du
contrat.

APPEL d'un jugement de la Cour d'appel de
l'Ontariol, rejetant un appel d'un jugement du
Juge Addy. Appel rejet6, les Juges Spence et
Laskin 6tant dissidents.

'[19711 1 O.R. 218, 15 D.L.R. (3d) 26.
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W. B. Williston, Q.C., and R. B. Tuer, Q.C.,
for the plaintiff, appellant.

T. A. King, Q.C., and J. N. Unwin, for the
defendant, respondent.

The judgment of Martland, Judson and
Pigeon JJ. was delivered by

PIGEON J.-The facts of this case are fully and
accurately stated in the reasons of Spence J. which
I have had the advantage of reading. I agree with
him that in so far as the plaintiff's ("Nunes")
claim was founded on breach of contract, it was
properly dismissed. Concerning any liability in
tort, I am similarly in agreement that with respect
to the alleged misrepresentations to one Frank B.
Mortimer, there is no reason to disturb the con-
current adverse finding on credibility.

This leaves two points for consideration:

(a) The statement to Miss Geddes by an un-
identified employee of the defendant ("D.E.P"),
shortly after the Baumgold incident, that "Even
our own engineers could not go through the sys-
tem without setting an alarm";

(b) The letters sent by D.E.P.'s general
manager, R. Y. Atlee, to two insurance brokers
on October 26, 1959, that is a little more than
three weeks after the Baumgold break-in.

Concerning the statement to Miss Geddes, it
appears to me that the Courts below correctly
held that it was made without actual or apparent
authority. Nunes-Vaz himself testified that his re-
quest to a D.E.P. executive was:

to send somebody to at least see how our system-
if our system was functioning or not, which they
did.

This is how he finally stated it, thus clearly
eliminating his earlier attempt to put it differently
in saying that by "would function" he meant
"that this system would not be circumvented". In

W. B. Williston, c.r., et R. B. Tuer, c.r., pour
la demanderesse, appelante.

T. A. King, c.r., et J. N. Unwin, pour la d6-
fenderesse, intim6e.

Le jugement des Juges Martland, Judson et
Pigeon a 6t6 rendu par

LE JUGE PIGEON-Les faits de la pr6sente
cause sont expos6s au long et fiddlement dans les
motifs de M. le Juge Spence, que j'ai eu l'avan-
tage de lire. Je souscris A son avis que pour
autant que la r6clamation de la demanderesse
(eNunes>o) est fond6e sur une violation de con-
trat, c'est avec raison qu'elle a 6t6 rejet6e. En
ce qui concerne la responsabilit6 d6lictuelle, je
conviens 6galement que, quant aux fausses d6cla-
rations imput6es, qui auraient 6t6 faites A un
certain Frank B. Mortimer, il n'y a pas lieu de
modifier la conclusion concordante d6favorable au
sujet de la cr6dibilit6.

Il reste donc deux questions A 6tudier:

(a) La d6claration qu'un employ6 non identi-
fl6 de la d6fenderesse (<D.E.P.>) a faite A Mile
Geddes peu aprbs 1'incident chez M. Baumgold:
[TRADUCTION] <Mgme nos propres ing6nieurs ne
pourraient pas passer h travers sans actionner
I'alarme>;

(b) Les lettres envoy6es par le directeur g6nd-
ral de la D.E.P., R. Y. Atlee, A deux courtiers
en assurances le 26 octobre 1959, soit un peu
plus de trois semaines aprbs l'effraction chez M.
Baumgold.

En ce qui concerne la d6claration A Mile Geddes,
il me parait que les cours d'instance infdrieure
ont eu raison de d6cider qu'elle a 6t6 faite sans
autorisation rbelle ou apparente. M. Numes-Vaz
lui-mime a t6moign6 qu'il avait demand6 A un
directeur de la D.E.P.:
[TRADUCTION] que quelqu'un vienne au moms voir
notre dispositif-voir s'il fonctionnait ou non; c'est
ce qu'ils ont fait.

C'est finalement ce qu'il a dit. II a ainsi claire-
ment renonc6 A sa tentative antirieure de refor-
muler sa demande en disant que par <ifonction-
nait>,, il voulait dire [TRADUCTION] que ce
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any case, his words must be taken for what they
mean, not what he may have intended but did not
say. An employee sent in answer to such a request
could not reasonably be expected to be qualified
for making a statement beyond the purpose of his
visit namely, to ascertain whether the system was
functioning. The wording of his statement shows
that he was not an engineer. No employee other
than a high executive or an engineer could reason-
ably be presumed to have knowledge of the degree
of security afforded by the D.E.P. system. It is
abundantly clear that there was no actual author-
ity to make such a statement because it was
established policy not to disclose to the sub-
scribers any details of the actual method of op-
eration, except in special cases such as banks and
governments. The trial judge made the following
finding that is amply supported by the evidence,
bearing in mind that one of the two servicemen
who testified before him was the man who made
an inspection on June 7, 1961, the day following
the false alarm registered two weeks before the
break-in:

As to the statement by the unidentified service-
man made to Miss Geddes (refer, supra, my finding
of fact No. 6), it seems unreasonable to me to sup-
pose that Mr. Nunes-Vaz would rely on the repre-
sentation of a mere serviceman as to the security of
the system. The person was obviously not an en-
gineer nor was it established that he was an elec-
trician. He was apparently merely a person who
periodically checked the current in the safe to see
whether the system was operating as it should, by
means of a fixed set of tests. I had the opportunity
of seeing two such persons who were performing
these duties for D.E.P. who gave evidence at the
trial and neither one was a person with any particu-
lar skill or learning. Both would be classed as un-
skilled labourers.

Turning now to the letters, it is far from clear
that the statment "The system performed its func-
tions properly" was inaccurate. The trial judge's
finding was:

The method by which the diamonds were removed
from the Baumgold safe was never determined, and
it is still questionable whether it was by a circum-

<dispositif ne serait pas d6jou6>. De toute fagon,
il faut tenir compte de ce qu'il a rdellement dit
et non pas de ce qu'il a pu vouloir dire. Il ne
pouvait raisonnablement s'attendre h ce qu'un
employ6 envoy6 h la suite d'une telle demande ait
la comp6tence requise pour faire une d6claration
allant plus loin que le but de sa visite, soit de
v6rifier si le dispositif fonctionnait. La fagon dont
il a fait la d6claration montre qu'il n'6tait pas
un ing6nieur. On peut raisonnablement pr6sumer
que seul un dirigeant de la soci6t6 ou un ing6-
nieur aurait su jusqu'd quel point le dispositif
fourni par la D.E.P. 6tait sar. I est tout h fait
clair que 'employ6 n'6tait pas r6ellement autoris6
A faire pareille d6claration parce que c'6tait une
ligne de conduite 6tablie de ne divulguer aux
abonn6s aucun d6tail du mode de fonctionnement
du dispositif sauf en certains cas, par exemple,
les banques et les gouvernements. Le juge de pre-
mibre instance a tir6 la conclusion suivante, am-
plement 6tay6e par la preuve, si l'on tient compte
que l'un des deux pr6pos6s A 1'entretien qui ont
t6moign6 devant lui est celui qui a fait l'inspec-
tion du 7 juin 1961, le lendemain du jour oit une
fausse alarme a 6t6 donnie, deux semaines avant
l'effraction:

[TRADUCTION] Quant h la d6claration qu'a faite &
M" Geddes le pr6pos6 A l'entretien non identifi6
(voir ci-dessus ma conclusion de fait n' 6), il me
semble d6raisonnable de pr6sumer que M. Nunes-
Vaz se fierait A la d6claration d'un simple pr6pos6 &
l'entretien au sujet de la sfiret6 du dispositif. De toute
6vidence, ce n'6tait pas un ing6nieur et il n'a pas
6t6 6tabli qu'il 6tait 6lectricien. Apparemment, c'6tait
simplement un homme qui vdrifiait r6gulirement le
courant dans le coffre-fort pour voir si le dispositif
fonctionnait comme il devait, en proc6dant a une
s~rie d'essais d6termin6e. J'ai pu voir deux personnes
qui accomplissaient ces tiches pour la D.E.P.; elles
ont t6moign6 au procks et ni l'une ni l'autre n'avaient
quelque comp6tence ou connaissance particulire.
Les deux se rangeraient dans la cat6gorie des ou-
vriers non sp6cialis6s.

Quant aux lettres, it est loin d'6tre clair que la
d6claration [TRADUCTION] <Le dispositif a fonc-
tionn6 normalementb 6tait inexacte. A cet 6gard,
le juge de premibre instance a conclu ce qui suit:

[TRADUCTION] On n'a jamais 6tabli comment les
diamants ont pu 8tre enlev6s du coffre-fort de M.
Baumgold; on ne sait pas encore si c'est parce que
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vention of the alarm system or by the complicity of
the employees of Baumgold or of the employees of
D.E.P., or a combination of any two of the three.

This finding was fully supported by the evidence.
Detective Superintendent Long, called by Nunes,
said that in investigating the Baumgold burglary
he considered the three alternatives. In the end,
he eliminated the second but as between the two
others, they "just did not know" he said, adding
that even now "I can speculate but I cannot say
for certain". This witness was certainly not hostile
to Nunes. He said how he could, in two or three
minutes, circumvent the system by resistance sub-
stitution. He did not say that when, shortly after
the Nunes burglary, he attempted a circumven-
tion in D.E.P. laboratories, he was unsuccessful,
in spite of all his knowledge and his experience as
a radio technician and in communication elec-
tronics. This came to light only at the end of the
trial, when counsel for Nunes put in evidence the
Grosso report to D.E.P.'s U.S. parent. Grosso
was a senior project engineer who made an ex-
tensive investigation, at the request of D.E.P.'s
attorney, after the Nunes burglary. In his con-
fidential report to his employer, a report that was
never communicated to D.E.P.'s solicitors, Grosso
who knew of the Baumgold burglary and noted
that "Central Station signals were not received
at this time either", wrote:

It was explained that while defeat methods are
known and attempts have been made to compromise
the direct-wire circuit, no successful compromise
had ever been achieved.

I cannot find any evidence that "important
circumstances" arose after the letters and were not
reported. I also fail to see how the letters can be
construed as implying an undertaking to report
and how the breach of such an undertaking could
be a tort.

le dispositif d'alarme a 6t6 d6jou6 ou si c'est grace
A la complicit6 des employds de M. Baumgold ou de
ceux de la D.E.P., on par une combinaison de deux
de ces trois possibilit6s.

Cette conclusion est entibrement 6tay6e par la
preuve. Le surintendant-d6tective Long, t6moin
cit6 par Nunes, a dit que lorsqu'il a enquit6 sur
le cambriolage chez M. Baumgold, il a consid6r6
les trois possibilit6s. II a finalement 6cart6 la se-
conde mais quant aux deux autres, il a affirm6
qu'ils [TRADUCTION] <ne le savaient vraiment pas>
et a ajout6 que mime maintenant [TRADUCTION]
<Je peux faire des conjectures mais je ne puis
rien affirmer>. Ce t6moin n'6tait sfirement pas
hostile A Nunes. II a expliqu6 comment it pou-
vait, en deux ou trois minutes, d6jouer le dispo-
sitif en y substituant une r6sistance. Il n'a pas dit
que lorsqu'il a tent6 de dbjouer le dispositif dans
les laboratoires de la D.E.P., peu aprds le cam-
briolage chez Nunes, il n'a pas r6ussi malgr6
toutes ses connaissances et son exp6rience comme
radiotechnicien et en 61ectronique des communi-
cations. Ce fait est ressorti h la fin du procks
seulement, lorsque 1'avocat de Nunes a produit le
rapport Grosso A la soci6t6 mere amricaine de
la D.E.P. Grosso est un ing6nieur en chef des pro-
jets qui a fait une investigation pouss6e, h la
demande de l'avocat de la D.E.P., apris le cam-
briolage chez Nunes. Dans le rapport confidentiel
qu'il a pr6sent6 a son employeur et qui n'a jamais
6t6 communiqu6 aux procureurs de la D.E.P.,
Grosso, qui 6tait au courant du cambriolage chez
Baumgold et avait not6 que [TRADUCTION] <<Cette
fois-l non plus, les signaux n'ont pas 6t6 requs
au poste central2, a 6crit:
[TRADUCTION] On a expliqu6 que bien que certaines
m6thodes permettant de d~jouer le dispositif soient
connues et que des tentatives de compromettre 1'in-
tigrit6 du circuit en liaison directe aient 6 faites,
on n'y est jamais parvenu.

Je ne puis trouver aucune preuve que [TRA-

DUcTION] odes circonstances importantes> soient
survenues aprbs I'envoi des lettres et n'aient pas
6t6 rapporties. Je ne vois pas non plus comment
les lettres pourraient 8tre interprities comme
laissant entendre qu'on s'engageait A faire rapport
et comment le manquement h un tel engagement
pourrait constituer un d6lit civil.
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Even on the assumption that the Baumgold in-
cident was really a case of circumvention of the
alarm system by compromising the line between
the central station and the protected safe cabinet,
it is not clear that the statement "The system per-
formed its functions properly" was inaccurate. In
so far as the system was designed to set off an
alarm only if the current carried on the line to a
subscriber's premises deviated by more than some
40 per cent, plus or minus, from the regular 25
milliamperes, it could be said that it had not failed
to function properly. On the other hand, assuming
that such regular flow of current had been main-
tained by substituting an equivalent resistance for
the network in the protected cabinet and thus
compromising the connecting line, it can be said
that the system, as a whole, had not functioned
properly because it had failed to set off an alarm
when it was designed to set one, that is when the
circuit inside the safe cabinet was broken by re-
moving the front in order to get at the safe.
Furthermore, it may be that this is how the state-
ment ought to have been expected to be under-
stood. I will therefore deal with the point on the
.assumption that the letters contained an in-
accurate statement. It is not alleged that it was
dishonest, and, at most, it could not be construed
as anything more than a representation that the
system on the Baumgold premises had not been
circumvented.

The appellant relies upon the judgment of the
House of Lords in Hedley Byrne & Co. Ltd. v.
Heller & Partners Ltd.2, in which it was said that
there might be, in certain circumstances, a lia-
tility for negligent misrepresentation. No finding
of negligence was made because it was held that
disclaimers of responsibility were sufficient to
negative any duty of care which might have
-existed. The speeches make it clear that it is not
every negligent statement which may give rise to
a claim in damages. Lord Reid's formulation at
p. 486, that is quoted by my brother Spence, was
considered by the Privy Council in a recent Aus-
tralian case, Mutual Life & Citizens' Assurance

Mme en supposant que chez M. Baumgold on
avait effectivement dijoud le dispositif d'alarme
en compromettant I'int6grit6 de la ligne entre le
poste central et le cabinet prot6g6 du coffre-fort,
il.n'est pas clair que la d6claration [TRADUCTION]
<<Le dispositif a fonctionn6 normalement> 6tait
inexacte. Pour autant que le dispositif 6tait conqu
de fagon a n'actionner l'alarme que si le courant
transmis par la ligne aux locaux d'un abonn6
d6viait de plus de quelque 40 pour cent, en plus
ou en moins, par rapport aux 25 milliamperes
r6guliers, on pourrait dire qu'il n'a pas fait d6faut.
D'autre part, en supposant que ce courant r6gulier
a 6t6 maintenu en substituant au r6seau dans le
cabinet protecteur, une r6sistance 6quivalente et
en compromettant ainsi l'int6grit6 de la liaison,
on peut dire que le dispositif, dans l'ensemble,
n'a pas fonctionn6 normalement parce qu'il n'a
pas actionn6 l'alarmre lorsqu'il devait le faire, soit
lorsque le circuit h l'intdrieur du cabinet a 6t6
coup6 quand on a enlev6 le devant pour atteindre
le coffre-fort. De plus, il se peut que ce soit li
la fagon dont on aurait ddt s'attendre que la d6-
claration soit interprit6e. Je traiterai donc cette
question comme si les lettres renfermaient une
d6claration inexacte. Il n'est pas all6gu6 qu'elle
6tait malhonnete et elle pouvait tout au plus 6tre
interpr6t6e comme une d6claration que le dispo-
sitif qui se trouvait dans les locaux de M. Baum-
gold n'avait pas 6 d6jou6.

L'appelante se fonde sur le jugement rendu par
la Chambre des Lords dans la cause Hedley
Byrne & Co. Ltd. v. Heller & Partners Ltd.2, Oji
il a 6t6 dit que dans certaines circonstances, il
peut y avoir responsabilit6 par suite d'une d6cla-
ration inexacte faite par n6gligence. La Chambre
n'a pas conclu & la n6gligence parce qu'elle a d6-
cid6 que la stipulation d'irresponsabilit6 suffisait
pour exclure toute obligation de diligence. Il res-
sort du jugement que ce n'est pas n'importe quelle
d6claration n6gligente qui peut donner ouverture
A une action en dommages-int6rits. L'6nonc6 de
Lord Reid, p. 486, cit6 par mon collbgue Spence,
a r6cemment 6t6 6tudi6 par le Conseil priv6 dans

12[1964] A.C. 465.

[1972] R.C.S. 775

[1964] A.C. 465.
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Co. Ltd. et al. v. Evatt3 , and was the subject of
the following observations by Lord Diplock at
p. 159:

This is not the language of statutory codification of
the law of tort but of judicial exposition of the reasons
for reaching a particular decision on the facts of
the case. Read out of the context in which the whole
argument in Hedley Byrne proceeded, i.e. advice
given in the course of a business or profession which
involved the giving of skilled, competent and dili-
gent advice, these words are wide enough to sustain
the respondent's case in the instant appeal. But in
their Lordships' view the reference to "such care as
the circumstances require" pre-supposes an ascertain-
able standard of skill, competence and diligence
with which the advisor is acquainted or had repre-
sented that he is. Unless he carries on the business
or profession of giving advice of that kind he can-
not be reasonably expected to know whether any
and if so what degree of skill, competence or dili-
gence is called for, and a fortiori, in their Lordship's
view, he cannot be reasonably held to have accepted
the responsibility of conforming to a standard of
skill, competence and diligence of which he is un-
aware, simply because he answers the enquiry with
knowledge that the advisee intends to rely on his
answer. This passage should in their Lordships' view
be understood as restricted to advisors who carry
on the business or profession of giving advice of the
kind sought and to advice given by them in the
course of that business.

On that view, it was decided that the claimant
could not recover the loss suffered by reason of
erroneous information negligently given by an
insurance company concerning the financial sta-
bility of an associated company. Lord Diplock
said at pp. 160-161:

The amendments introduced in the Court of
Appeal state the respects in which it is alleged that
the company was, and was known by the respondent
to be, in a better position that he was to give reliable
advice on the subject-matter of his enquiry....

In their Lordship's view these additional allega-
tions are insufficient to fill the fatal gap in the
declaration that it contains no averment that the

3 [1971] 1 All E.R. 150.

une cause australienne, Mutual Life & Citizens'
Assurance Co. Ltd. et al. v. Evatt3 , et il a fait
I'objet des observations suivantes de la part de
Lord Diplock (p. 159):
[TRADUCTION] Il ne s'agit d'une codification 16gis-
lative du droit des d6lits civils, mais d'un expos6
judiciaire des motifs pour lesquels une d6cision par-
ticulibre est prise eu 6gard aux faits de l'esp&ee. Si
nous le lisons hors du contexte oa se sont dbroul6s
les d6bats de l'affaire Hedley Byrne, soit A l'6gard
d'un conseil donn6 dans des affaires ou une pro-
fession qui comporte la communication de conseils
empreints d'habilet6, de comp6tence et de diligence,
ces termes sont assez g6n6raux pour que l'intim6 ait
gain de cause dans le pr6sent appel. Mais Leurs
Seigneuries sont d'avis que ala diligence requise par
les circonstancesD pr6suppose l'existence d'une norme
d6terminable d'habilet6, de comptence et de dili-
gence que connait ou declare connaitre celui qui
donne le conseil. A moins que dans ses aifaires ou
dans sa profession, il soit appel6 a donner des con-
seils de ce genre, on ne peut raisonnablement s'atten-
dre A ce qu'il sache s'il faut une certaine habilet6,
comp6tence ou diligence et, s'il le sait, jusqu'A quel
point il faut en faire preuve. A fortiori, Leurs Sei-
gneuries croient qu'on ne peut raisonnablement d6-
cider qu'il a assum6 la responsabilit6 de se conformer
A une norme d'habilet6, de comp6tence et de dili-
gence qu'il ne connait pas, simplement, parce qu'il
a r6pondu A la question, sachant que l'autre partie
avait l'intention de s'y fier. Leurs Seigneuries croient
que ce passage devrait etre interpr6t6 comme visant
uniquement ceux qui, dans leurs affaires ou leur
profession, sont appel6s h donner des conseils du
genre de celui qui est demand6, et comme visant
uniquement les conseils qu'ils donnent dans le cours.
de ces affaires.
Ii a donc 6t6 d6cid6 que le r6clamant ne pouvait
pas se faire indemniser de la perte subie par suite
des renseignements erron6s qu'une compagnie
d'assurances avait donn6s avec n6gligence au su-
jet de la solvabilit6 d'une compagnie associde.
Lord Diplock dit (pp. 160-161):
[TRADUCTION] Les modifications apporties en Cour
d'appel montrent les raisons pour lesquelles it est
all6gu6 que la compagnie 6tait mieux plac6e que l'in-
tim6, et ce A la connaissance de ce dernier, pour
donner une conseil digne de confiance sur la question
qu'il lui a pos6e....

Leurs Seigneuries croient que ces all6gations sup-
pl6mentaires sont insuffisantes pour rem6dier au d6-
faut fatal de la d6claration, I'absence d'all6gation

3 [1971] 1 All E.R. 150.
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company to the knowledge of the respondent carried
on the business of giving advice on investments or
in some other way had let it be known to him that
they claimed to possess the necessary skill and com-
petence to do so and were prepared to exercise the
necessary diligence to give reliable advice to him on
the subject-matter of his enquiry. In the absence of
any allegation to this effect the respondent was not
entitled to assume that the company had accepted
any other duty towards him than to give an honest
answer to his enquiry nor, in the opinion of their
Lordships, did the law impose any higher duty on
them.

D.E.P. did not act in any fiduciary or advisory
capacity towards Nunes. Its situation was that of
a party contracting to supply specified services.
The insurance brokers were those who were giving
advice to Nunes. By giving them information,
D.E.P. did not cease to be a contractor and be-
come an advisor to the appellant on the matter
of burglary protection. If it did make an honest,
but inaccurate, statement as to the performance of
its system it did not thereby assume responsibility
for all damage which might thereafter be sustained
by the appellant if its system, on his premises,
was circumvented.

This is not a case where a person seeks in
formation from another, whose business it is td
give such information. It is not a case of mis-\
representation leading to the making of a contract.
It is a case in which, the parties having mutually
established their respective rights and obligations
by contract, it is sought to impose upon one of
them a much greater obligation than that fixed by
the contract by reason of an alleged misrepre-
sentation as to the infallibility of the system which
it provides. In essence, the appellant's position is
that, although he had agreed to accept the re-
spondent's system for what it was worth, and that
the respondent was not to be an insurer, he can
now claim in damages because the respondent had
subsequently represented that the system could
not be circumvented, and such circumvention had
occurred.

Furthermore, the basis of tort liability consid-
ered in Hedley Byrne is inapplicable to any case
where the relationship between the parties is
governed by a contract, unless the negligence re-
lied on can properly be considered as "an inde-

qu'A la connaissance de l'intim6, la compagnie, dans
le cours de ses affaires 6tait appel6e A donner des
conseils en matibre d'investissements ou lui avait de
quelque autre fagon laiss6 savoir qu'elle pr6tendait
avoir l'habilet6 et la comp6tence n6cessaires et 6tait
dispos6e A exercer la diligence requise en lui donnant
un conseil digne de confiance sur cette question. A
d6faut de quelque allegation a cet effet, l'intim6 ne
pouvait pas pr6sumer que la compagnie avait as-
sum6 une autre obligation envers lui que celle de lui
r6pondre du mieux qu'elle le pouvait et Leurs
Seigneuries croient que la loi ne lui imposait aucune
obligation plus lourde.

La D. E. P. n'a pas agi A titre de fiduciaire ou
de conseiller envers Nunes. Elle s'6tait seulement
engag6e par contrat A fournir des services d6ter-
mines. Ce sont les courtiers en assurances qui ont
donn6 des conseils h Nunes. En leur donnant des
renseignements, la D. E. P. n'a pas cess6 d'6tre
une partie contractante pour devenir, envers l'ap-
pelante, un conseiller en matibre de protection
contre le cambriolage. Si elle a fait une d6clara-
tion honn8te, mais inexacte, quant au fonctionne-
ment du dispositif, elle ne s'est pas trouv6e h
assumer une responsabilit6 i l'6gard de tous les
dommages que l'appelante pouvait 6ventuellement
subir si le dispositif 6tait d6jou6 dans ses locaux.

Il ne s'agit pas ici d'une demande de rensei-
gnements adressee a une personne appel6e, dans
ses affaires, i donner de tels renseignements. Il
ne s'agit pas d'une fausse d6claration menant A
la conclusion d'un contrat. Les parties ayant mu-
tuellement 6tabli leurs droits et obligations dans
un contrat, on cherche h imposer A l'une d'elles
une obligation beaucoup plus lourde que celle qui
est stipul6e dans le contrat parce qu'elle aurait,
alligue-t-on, fait une fausse d6claration quant a
I'infaillibilit6 du dispositif qu'elle fournit. L'appe-
lante soutient essentiellement que, bien qu'elle ait
convenu d'accepter le dispositif de 1'intim6e pour
ce qu'il valait et que l'intim6e ne serait pas un
assureur, elle pent maintenant r6clamer des dom-
mages-intrts parce que l'intim6e a subs6quem-
ment d6clar6 qu'il 6tait impossible de d6jouer le
dispositif, et celui-ci a ensuite 6t6 d6jou6.

Le critbre de responsabilit6 ddlictuelle 6tudi6
dans I'affaire Hedley Byrne ne peut pas s'appli-
quer lorsque les relations entre les parties sont
rigies par un contrat, i moins qu'il soit possible
de consid6rer que la n6gligence imput6e constitue
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pendent tort" unconnected with the performance
of that contract, as expressed in Elder, Dempster
& Co. Ltd. v. Paterson, Zochonis & Co., Ltd.4,
at p. 548. This is specially important in the
present case on account of the provisions of the
contract with respect to the nature of the obliga-
tions assumed and the practical exclusion of re-
sponsibility for failure to perform them.

It is an essential basis of the contract between
the parties that D.E.P. is not to be in the situation
of an insurer. It is in consideration of this stipu-
lation that the charges are established "solely on
the probable value of the service", not on the
value of the goods intended to be protected. To
make the protection company liable, in the case
of the failure of its protection system, not for the
stipulated nominal damages ($50.00) but for the
full value of the goods to be protected, is a funda-
mental alteration of the contract.

In my view, the representations relied on by
appellant cannot be considered as acts indepen-
dent of the contractual relationship between the
parties. This can be readily verified by asking the
question: Would these representations have been
made if the parties had not been in the contractual
relationship in which they stood? Therefore, the
question of liability arising out of those represen-
tations should not be approached as if the parties
had been strangers, but on the basis of the con-
tract between them. Hence the question should
be: May this contract of service be considered
as having been turned into the equivalent of a
contract of insurance, by virtue of inaccurate or
incomplete representations respecting the actual
value of the protection service supplied? In my
view, there is no doubt that this question should
be answered in the negative. There is nothing
from which it can properly be inferred that Nunes
considered that the contract had been so altered
and it is perfectly obvious that D.E.P.'s manage-
ment never intended to assume such obligations.

Irrespective of my conclusion on that point, I
must say that it does not appear to me that Nunes
has shown that the damages claimed were caused
by the statement made and the letters written in
October 1959. In order to support the claim it was

' [1924] A.C. 522.

)

un d6lit civil ind6pendant n'ayant aucun rapport
avec l'ex6cution du contrat, comme on 1'a dit
dans la cause Elder, Dempster & Co. Ltd. v.
Paterson, Zochonis & Co. Ltd.4 , p. 548. En l'es-
phce, c'est l un point particulibrement impor-
tant, A cause des dispositions contractuelles rela-
tives h la nature des obligations assumbes et
1'exclusion virtuelle de toute responsabilit6 en cas
de d6faut de les remplir.

C'est une condition essentielle du contrat que
la D.E.P. ne doit pas 8tre dans la situation d'un
assureur. C'est A cause de cette stipulation que
les frais sont fond6s [TRADUCTION] <<uniquement
sur la valeur probable du service, et non sur la
valeur des biens A prot6ger. D6clarer la compa-
gnie de protection responsable dans le cas d'une
d6faillance du dispositif de protection, non pas
jusqu'd concurrence des dommages symboliques
stipul6s ($50.00), mais pour la pleine valeur des
marchandises A prot6ger, c'est apporter au contrat
une modification fondamentale.

A mon avis, on ne peut considdrer les d6cla-
rations auxquelles s'est fi6e 1'appelante comme des
actes ind6pendants des liens contractuels unissant
les parties. On peut ais6ment le constater en se
demandant: ces d6clarations auraient-elles 6t6
faites si les parties n'avaient pas 6t6 lides par
contrat? Il ne faut donc pas appr~cier la respon-
sabilit6 d6coulant de ces d6clarations comme si
les parties 6taient 6trangbres l'une a l'autre, mais
bien sur la base du contrat intervenu entre elles.
Par cons6quent, la question doit 6tre: Est-il pos-
sible de considdrer que ce contrat de service est
devenu l'6quivalent d'un contrat d'assurance, par
suite de d6clarations inexactes ou incompl6tes au
sujet de la valeur rdelle du service de protection
fourni? A mon avis, il est certain qu'il faut r6-
pondre h cette question par la n6gative. Il n'y a
rien qui permette de d6duire que Nunes a consi-
d6r6 que le contrat avait 6t6 ainsi modifi6 et il
est tout A fait 6vident que les dirigeants de la
D.E.P. n'ont jamais eu l'intention d'assumer pa-
reilles obligations.

Ind6pendamment de ma conclusion A cet 6gard,
je dois ajouter qu'il ne me semble pas que Nunes
ait 6tabli que les dommages imput6s sont attri-
buables h la d6claration et aux letttres d'octobre
1959. A l'appui de sa pr6tention, elle a dit que

4 [1924] A.C. 522.
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suggested that, if not reassured by the statement
and the letters as to the value of the protection
system, other precautions would have been taken
whereby the loss could have been avoided. Those
other precautions are:

(a) Adding another protective device;

(b) Reducing the inventory;
(c) Using a bank vault.

Let us see what Nune's vice-president, D. F.
Edminson, said about other protection:

Well after the Baumgold robbery, or call it bur-
glary, we contacted-we made investigations from
other protective companies.

Q. Yes?
A. To see if they had something to offer,

which we could install, something which could
give us further protection.

Q. Yes?
A. I think this is what was our immediate..
Q. Did you take on any other protection?
A. No, we didn't. We considered one other com-

pany, but decided not to take them on.

Q. And what was the basis of your decision, in-
sofar as you personally were concerned?

A. Personally I was satisfied that the company we
were considering did not have a central alarm
system, and that the Dominion Electric still
had a system that was invulnerable, and I was
quite satisfied, and it would be just further
complicating our systems to install another
one, when one was sufficient.

There is nothing in the record from which it
could be inferred that this witness was wrong in
considering that there was no other system avail-
able at the time that would have given effective
protection. On the contrary, all the evidence in-
dicates that burglars, clever enough to defeat the
D.E.P. system would have, as easily, succeeded
in defeating a second system if one had been
added. Assuming that on a first attempt to com-
promise the systems, the burglars had been un-
successful, the reasonable inference should be
that this would have set an alarm which would
have been treated as a false alarm, just like the
alarm that was registered and reported approxi-

si la d6claration et les lettres ne 1'avaient pas
rassurde quant h la valeur du dispositif de pro-
tection, elle aurait pris d'autres prcautions pour
6viter la perte. Ainsi, elle aurait:

a) Ajout6 un autre dispositif de protection;
b) Diminu6 les stocks;
c) Utilis6 la chambre forte d'une banque.

Voyons ce que le vice-pr6sident de la Nunes,
D. F. Edminson, a dit A ce sujet:

[TRADUCTION] Aprbs le vol chez M. Baumgold, ou
le cambriolage, si vous le pr6f6rez, nous sommes
entr6s en communication-nous nous sommes ren-
seign6s auprbs d'autres compagnies de protection.

Q. Oui?
R. Pour voir si elles pouvaient nous offrir quel-

que chose, que nous pourrions installer, quel-
que chose qui pourrait nous donner une pro-
tection suppl6mentaire.

Q. Oui?
R. Je crois que c'6tait lI notre . . .

Q.
R.

Vous Stes-vous procur6 un autre dispositif?
Non. Nous avons song6 a une autre com-
pagnie, mais nous avons d6cid6 de ne pas la
prendre.

Q. Sur quoi votre d6cision se fondait-elle, en ce
qui vous concerne personnellement?

R. Personnellement, j'6tais convaincu que la com-
pagnie h laquelle nous songions n'avait aucun
systhme central d'alarme, et je croyais toujours
que la Dominion Electric avait un dispositif
invincible, et j'6tais passablement convaincu,
et ce serait simplement compliquer nos dis-
positifs que d'en installer un autre, alors qu'un
suffisait.

Rien dans le dossier ne permet de d6duire que
ce t6moin s'est tromp6 lorsqu'il a consid6r6 qu'd
I'6poque, il n'existait aucun autre dispositif don-
nant une protection efficace. Au contraire, toute
la preuve indique que les cambrioleurs, assez
habiles pour ddjouer le dispositif de la D.E.P.,
auraient tout aussi facilement r6ussi h dbjouer
un second dispositif, si on en avait ajout6 un. Si
l'on pr6sume que dans une premire tentative de
compromettre l'int6grit6 des dispositifs, les cam-
brioleurs auraient 6chou6, il est raisonnable de
d6duire que cela aurait actionn6 une alarme qui
aurait 6t6 consid~rde comme une fausse alarme,
tout comme l'alarme enregistr6e et rapport6e h
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mately two weeks before the successful break-in.
With respect, the conclusion that a break-in would
have been avoided is, in my view, unjustified, it
cannot be said to be established on the balance
of probabilities. In fact, there is no evidence what-
ever to support such a conclusion. The only wit-
nesses who gave an expert opinion on that point,
Leighton and Grosso, both said that very little or
no additional security would be obtained by such
means. When insurance broker Curtis was asked
what he would have done if Atlee's letter had said
that the system had been defeated, he answered:
"I certainly would look into every possibility of
obtaining additional systems, or a sound system
which would satisfy the underwriters in the com-
panies". Edminson's evidence shows that this was
done anyway.

The second alternative should be dismissed
from consideration entirely because no claim is
made on that basis. It is obvious that if the con-
tention is that, without the incorrect information,
a lower inventory would have been carried,
nothing more than the difference between such
reduced inventory and the actual value carried at
the time of the burglary could be claimed. No
argument was addressed, no figures were sub-
mitted on that basis. The claimant no doubt
realized that it would have great difficulty in
showing that its inventory was larger than its
business needs required, or that it would have
chosen to restrict its business activities and there-
fore to reduce its profits, if better informed of the
risk of burglary despite the protection system.

As to the use of a bank vault, there is no evi-
dence that the obvious risk involved in daily
moving the inventory out of the premises would
have been smaller than the risk involved in keep-
ing it in an imperfectly protected safe. In fact, a
bank vault was used for a very short time only
after the burglary, although several years elapsed
before a system with effective protection against
circumvention by compromising the line was made
available to Nunes.

peu prbs deux semaines avant l'effraction r6ussie.
La conclusion que l'effraction aurait 6t6 6vit6e, est,
h mon avis, et je le dis respectueusement, injusti-
fi6e; on ne peut pas dire qu'elle se fonde sur la
balance des probabilitds. En fait, il n'existe ab-
solument aucune preuve A l'appui de pareille con-
clusion. Les seuls timoins qui ont donn6 leur
opinion d'expert sur ce point, Leighton et Grosso,
ont tous deux affirm6 que les marchandises
n'auraient pas 6t6 plus en s6curit6, ou du moins
pas pour la peine. Lorsqu'on a demand6 au
courtier en assurances Curtis ce qu'il aurait fait
si dans sa lettre, M. Atlee avait dit que le
dispositif avait 6t6 d6jou6, il a r6pondu: [TRA-
DUCTION] <Faurais certainement examin6 toutes
les possibilit6s d'obtenir des dispositifs suppl&
mentaires, ou un bon dispositif qui serait h la
satisfaction des assureurs des compagnies.. Le
t6moignage d'Edminson montre que de toute
fagon, c'est ce qui a 6t6 fait.

La deuxibme possibil-it6 ne devrait aucunement
6tre 6tudi6e parce que la r6clamation ne se fonde
pas sur elle. De toute 6vidence, s'il est soutenu
que, sans ces renseignements inexacts, on aurait
conserv6 moins de stocks, it ne serait possible de
r6clamer que la diff6rence entre la valeur des
stocks ainsi conserv6s et la valeur rbelle des
stocks au moment du vol. Aucune pr6tention n'a
6t6 soumise ni aucun montant pr6sent6 A cet
6gard. La r6clamante a sans aucun doute consta-
t6 qu'il lui aurait 6t6 tris difficile de montrer
qu'elle conservait plus de stocks que ses affaires
le lui demandaient, ou qu'elle aurait choisi de
limiter ses activit6s commerciales et donc de di-
minuer ses profits, si elle avait 6t6 mieux infor-
mde du risque de cambriolage malgr6 le dispositif
de protection.

Quant & l'utilisation de la chambre forte d'une
banque, il n'est pas 6tabli que le risque 6vident
que cr6e le transport quotidien des stocks en de-
hors des locaux aurait 6t6 moindre que celui qui
aurait exist6 s'ils avaient 6t6 gard6s dans un
coffre-fort mal prot6g6. De fait, la chambre forte
d'une banque n'a 6t6 utilis6e que pendant une
trbs courte p6riode apris le cambriolage, bien que
plusieurs annies se soient 6coul6es avant qu'un
dispositif de protection efficace, impossible & d6-
jouer en compromettant l'int6grit6 de la liaison,
ait 6t6 mis A la disposition de Nunes.
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The proof in this case has shown that for pro-
tection against burglary, Nunes really relied on
insurance. It was so well protected that after the
break-in its insurers paid $67,000 more than the
actual cost of its inventory, as found by the trial
judge. This amount being substantially in excess
of the additional costs and losses due to the theft,
which the trial judge fixed at $22,795.07, Nunes'
chartered accountant, Adams, had to negotiate
with the Department of National Revenue the
allocation of the profit from the "incident" be-
tween the taxation years 1960 and 1961. Of
course, the existence of indemnity insurance is
not a defence available to a tortfeasor. However,
this does not necessarily mean that the extent of
such protection is not a factor to be borne in mind
when considering whether a claimant was really
lulled into a false sense of security by misrepre-
sentations as to the value of other protective
measures.

The appeal should be dismissed with costs.
The judgment of Spence and Laskin JJ. was

delivered by

SPENCE J. (dissenting)-This is an appeal
from the judgment of the Court of Appeal for
Ontario5 pronounced on May 1, 1970. By that
judgment, the said Court of Appeal for Ontario
dismissed an appeal from the judgment of Addy J.
pronounced on March 19, 1969, whereby the
learned trial judge dismissed the plaintiff's action.

For the facts in the action, except in so far as
they concern the alleged tort liability, I adopt the
outline made by Schroeder J.A. in his careful and
detailed reasons for judgment for the Court of
Appeal for Ontario:

The appellant (hereinafter referred to as Nunes)
carried on business as a buyer and wholesale seller
of cut diamonds. From April 1951 its operations
were conducted at property known for municipal
purposes as No. 14 Temperance Street in the City
of Toronto, but in the Fall of 1958 its business was
moved to premises on the 2nd floor of a building
bearing the address of 9 Richmond Street East.

On the 18th April 1951, the plaintiff applied to
the defendant Dominion Electric Protection Coin-

- [1971] 1 O.R. 218, 15 D.L.R. (3d) 26.
94764-4

En l'esp~ce, la preuve a montr6 qu'en fait de
protection contre le cambriolage, Nunes comptait
rdellement sur 1'assurance. Elle 6tait si bien pro-
tig6e qu'aprbs 1'effraction, ses assureurs ont pay6
$67,000 de plus que le cofit reel des stocks,
comme l'a conclu le juge de premirre instance.
Ce montant 6tant de beaucoup sup6rieur A celui
des autres d6penses et pertes d6coulant du vol,
que le juge de premibre instance a fix6es a
$22,795.07, le comptable agr66 de Nunes, Adams,
a dd s'entendre avec le ministbre du Revenu na-
tional pour que le profit d6coulant de <d'incident>
soit partag6 entre les ann6es d'imposition 1960 et
1961. Bien sfr, I'existence d'une assurance d'in-
demnisation ne constitue pas un moyen de d6fense
pour celui qui commet un d6lit. Toutefois, cela
ne veut pas n6cessairement dire que l'6tendue de
la protection n'est pas un facteur A consid6rer
lorsqu'on examine si un r6clamant a r6ellement
6t impr6gn6 d'un sentiment de fausse s6curit6
par des d6clarations inexactes quant A 1'efficacit6
d'autres mesures de protection.

Je suis d'avis de rejeter le pourvoi avec d6pens.
Le jugement des Juges Spence et Laskin a 6t6

rendu par

LE JUGE SPENCE (dissident)-Le pr6sent
appel est A l'encontre d'un arr8t de la Cour d'ap-
pel de l'Ontario5 prononc6 le ler mai 1970 et
rejetant I'appel interjet6 contre le jugement du
Juge Addy, dat6 du 19 mars 1969, par lequel
l'action de la demanderesse avait 6t6 rejet6e.

Sauf en ce qui concerne la responsabilit6 d6lic-
tuelle imput6e, j'adopte l'expos6 des faits dans les
motifs minutieux et d6taill6s que le Juge d'appel
Schroeder a rendus au nom de la Cour d'appel
de l'Ontario:

[TRADUCTION] L'appelante (ci-apris appel6e Nunes)
achetait et vendait en gros des diamants taill6s. De-
puis le mois d'avril 1951, son commerce 6tait 6tabli
sur une propri6t6 appel6e pour les besoins de la
municipalit6 le 14, rue Temperance, dans la ville de
Toronto, mais h l'automne 1958, elle a emmenag6
dans des locaux situ6s au premier 6tage d'un 6difice
dont l'adresse 6tait le 9, est, rue Richmond.

Le 18 avril 1951, la demanderesse a demand6 h
la d6fenderesse Dominion Electric Protection Com-

*[1971] 1 O.R. 218, 15 D.L.R. (3d) 26.

781[1972] R.C.S. J. NUNES DIAMONDS C. DOM. ELEC. Le luge Pigeon



782 3. NUNES DIAMONDS V. DOM. ELEC. _ Spence I. [1972] S.C.R.

pany (hereinafter referred to as D.E.P.) for bur-
glar alarm service to be furnished to its then prem-
ises on Temperance Street through that company's
existing system of electrical protection against
burglary. On September 26th, 1958, a new contract
was made for a similar service in relation to the
plaintiff's new premises on Richmond Street East,
which contract was identical in terms with the
earlier contract save as to the consideration payable
and the premises to be protected. The consideration
stipulated was $252.00 per annum payable in
monthly instalments of $21.00 each.

Clause 1 of the agreement, which provides for
the services to be rendered thereunder, reads as
follows:

"1. Dominion Company agrees to apply its sys-
tem of electrical protection against burglary to
Subscriber's premises at 9 Richmond Street East
in the City of Toronto and connect the system
with its Central Office. Should an alarm from the
protected premises be received at Central Office,
a representative or representatives of Dominion
Company will be sent to the protected premises
(when a complete set of entrance keys has been
provided) and, as agents of Subscriber, such repre-
sentative or representatives will make all reason-
able efforts to protect the property of Subscriber
from theft. The representative or representatives
will, immediately upon arrival, examine the
premises in an effort to detect the presence of any
unauthorized intruder. (Should a complete set of
entrance keys not be provided, the premises will
be patrolled for a period not exceeding two (2)
hours, while efforts are made to notify Subscriber
or until the protected premises can be opened as
the case may be.)"

Clauses 5, 6 and 16 which are also material
for consideration provide as follows:

"5. It is agreed by and between the parties
hereto that Dominion Company is not an insurer,
and that the rates hereinafter named are based
solely on the probable value of the service in the
operation of the system described, and in case of
failure to perform such service and a resulting
loss, its liability hereunder shall be limited to and
fixed at the sum of Fifty Dollars as liquidated
damages.

6. In the event of a temporary interruption to
the service due to strikes, riots, earthquakes, con-
flagration, other acts of God or causes beyond the

pany (ci-aprbs appel6e la D.E.P.) de lui fournir,
pour ses locaux de la rue Temperance, un service
d'alarme contre le cambriolage au moyen de son sys-
tame blectrique de protection existant. Le 26 septem-
bre 1958, un nouveau contrat a 6t6 conclu pour un
service semblable aux nouveaux locaux de la de-
manderesse, sur la rue Richmond est; ce dernier est
r6dig6 dans les m8mes termes que le contrat an-
t6rieur, sauf quant au prix A payer et aux locaux
A prot6ger. Le montant stipul6 est de $252.00 l'an
payable en versements mensuels de $21.00 chacun.

La clause 1 de la convention, stipulant les ser-
vices & rendre en vertu du contrat, se lit comme
suit:

[TRADUCTION] 1. La compagnie Dominion s'en-
gage A installer son dispositif 6lectrique de pro-
tection contre le cambriolage aux locaux de
l'abonn6e, 9 est, rue Richmond dans la ville de
Toronto, et a le relier a son bureau central; si le
bureau central regoit un signal d'alarme des locaux
prot6g6s, un repr6sentant ou des repr6sentants de
la compagnie Dominion seront envoy6s aux locaux
prot6g6s (lorsqu'un trousseau complet de cl6s de
porte d'entr6e aura 6t6 fourni) et, en leur qualit6
d'agents de l'abonn6e, ce representant ou ces
reprisentants feront tout ce qui est raisonnable-
ment possible de faire pour prot6ger du vol les
biens de l'abandonn6e. D~s leur arriv6e, le repr6-
sentant ou les repr6sentants examineront les
locaux en vue de d6celer la pr6sence de tout intrus
non autoris6. (Si un trousseau complet de cl6s de
porte d'entr6e n'a pas 6t6 fourni, les locaux seront
patrouill6s pour une pbriode d'au plus deux (2)
heures, pendant qu'on tentera d'aviser l'abonn6e,
ou jusqu'd ce qu'on puisse pinbtrer dans les locaux
prot6g6s, selon le cas.);>

Les clauses 5, 6 et 16, 6galement a retenir,
stipulent ce qui suit:-

<5. Les parties aux pr6sentes conviennent que
la compagnie Dominion n'est pas un assureur, et
que les taux ci-apris mentionnis sont fond6s
uniquement sur la valeur probable du service dans
l'exploitation du systime d6crit: si ledit service
n'est pas fourni et que des pertes en r6sultent, la
responsabilit6 de la compagnie en vertu des pr6-
sentes sera limit6e et fixbe, A titre de dommages
liquid6s, A la somme de cinquante dollars.

6. Si le service est temporairement interrompu &
cause de graves, d'6meutes, de tremblements de
terre, de conflagrations, d'autres cas fortuits ou
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control of Dominion Company, Dominion Com-
pany will not be required to supply service to
Subscriber while the interruption to Dominion
Company service continues, providing Subscriber
or his authorized representative is advised of the
condition.

16. No conditions, warranties or representations
have been made by Dominion Company, its offi-
cers, servants or agents other than those endorsed
hereon in writing."

It is not necessary to describe the defendant's sys-
tem in detail and the barest outline will be sufficient
for the present purpose. The defendant provided a
wooden cabinet, the interior walls of which were
covered by wires forming a continuous circuit, and
which was designed to encase the plaintiff's safe.
The front of the cabinet was removable, but when
it was taken off the circuit was opened or broken-
it was closed when the front was replaced. A wire
connected with the cabinet ran to a fuse box on the
second floor landing in the corridor adjacent to the
plaintiff's premises, whence the wire ran to a Bell
Telephone terminal box on the second floor and
thence to a large Bell Telephone terminal box in
the basement. Twin Bell Telephone lines were
utilized to convey the circuit to D.E.P.'s central
monitor station at 92 Adelaide Street West where
the power source was located, and if an attempt
were made to enter the safe cabinet the circuit would
be opened and an audio signal and visual signals
consisting of three lights would give the alarm to
D.E.P. Headquarters.

Between closing time on the 15th June 1961 and
opening time on the 16th June 1961, between the
hours of 5:50 p.m. and 7:50 a.m., a breaking and
entering occurred on the appellant's premises, the
safe was forcibly opened, and a large quantity of
diamonds was stolen. The entry was effected with-
out an alarm being sounded at the central station of
D.E.P., although tests indicated that both at closing
time and after opening time on the said dates the
system functioned normally.

The appellant, the plaintiff in the action, based
its claim against the respondent on both contract
and tort and both topics were canvassed exten-
sively in the argument before this Court. In so far
as the plaintiff's claim was founded on breach of
contract, the learned trial judge, having regard to
the terms of the contract and particularly para. 16
thereof quoted above, held that the plaintiff had

94764-41

circonstances ind6pendantes de la volont6 de la
compagnie Dominion, cette dernibre ne sera pas
tenue de fournir le service A l'abonn6e pendant la
dur6e de l'interruption, pourvu que l'abonn6e ou
son repr6sentant autoris6 soit mis au courant de
la situation.

16. Aucune condition, garantie ni d6claration
n'ont 6t6 faites par la compagnie Dominion, ses
fonctionnaires pr6pos6s on agents, A part celles
qui figurent par 6crit aux pr6sentes.>

It n'est pas n6cessaire de d6crire en d6tail le sys-
thme de la d6fenderesse; pour les besoins du present
appel, un bref aperqu suffira. La d6fenderesse a
fourni un cabinet de bois, dont les parois internes
6taient couvertes de fils formant un circuit continu,
et qui 6tait conqu pour contenir le coffre-fort de la
demanderesse. L'avant du cabinet 6tait amovible,
mais lorsqu'on l'enlevait, le circuit s'ouvrait ou se
brisait-et lorsqu'on le remettait en place, le circuit
se refermait. Un fil partait du cabinet et se rendait
jusqu' une botte de fusibles, sur le palier du
premier, dans le corridor adjacent aux locaux de la
demanderesse, puis h un poste terminal de la com-
pagnie de t6l6phone Bell, au premier, et de l, jus-
qu'a un gros poste terminal de cette compagnie,
au sous-sol. Le courant 6tait transmis de la com-
pagnie au poste central de contr6le de la D.E.P., 92
ouest, rue Adelaide, oii se trouvait la source d'6ner-
gie, par deux fils de la Compagnie de t6l6phone; si
quelqu'un tentait de forcer le cabinet, le circuit
s'ouvrait, un signal sonore et des signaux visuels
consistant en trois voyants lumineux donnaient
l'alarme au bureau principal de la D.E.P.

Entre l'heure de fermeture, le 15 juin 1961, et
l'heure d'ouverture, le 16 juin 1961, soit entre 17
h 50 et 7 h 50, quelqu'un s'est introduit par effrac-
tion dans les locaux de l'appelante; le coffre-fort a
6t6 forc6 et une grande quantit6 de diamants a 6t6
vol6e. L'effraction a eu lieu sans que l'alarme sonne
au poste central de la D.E.P., bien que des essais
aient indiqu6 qu'a l'heure de fermeture et aprbs
l'heure d'ouverture, ces jours-la, le systime fonction-
nait normalement.

La demanderesse appelante a fond6 sa r6cla-
mation contre l'intim6e tant sur la responsabilit6
contractuelle que sur la responsabilit6 d6lictuelle;
ces deux moyens ont 6t6 longuement traitis au
cours des plaidoiries en cette Cour. Pour autant
que la r6clamation de la demanderesse est fondde
sur un manquement & un contrat, le savant juge
de premibre instance, en ce qui concerne les con-
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received and enjoyed all the benefits for which it
had bargained. Schroeder J.A. adopted this con-
clusion in the following words in his reasons:

In so far as the plaintiff's claim was founded on
breach of contract, I entirely agree with the learned
Judge that, having regard to the terms of the con-
tract, the plaintiff received and enjoyed all the bene-
fits for which it had bargained. The defendant
operated the system as it had agreed to do; the
equipment was not defective, and the burglary was
attributable not to any failure of performance of the
system, but to the unlawful intervention of astute
and knowledgeable criminals against whose activities
the best systems of burglary alarm on the market were
not invulnerable. The contract contains no warranty
which extends to a case such as this, and, in fact,
expressly excludes by its terms "all conditions, war-
ranties or representations by D.E.P., its officers, ser-
vants or agents" other than those endorsed on the
contract in writing. The evidence falls far short of
establishing that the defendant was in fundamental
breach of its contract or of its continuing contractual
duty thereunder, and on that branch of the case the
action cannot be maintained.

With respect, I agree with the conclusions of
both the learned trial judge and Schroeder J.A.
and have nothing to add to the reasons expressed
in their judgments.
- I turn next to the very troublesome question
of the respondent's liability in tort. This liability
has been expressed by the appellant as being one
for negligent misrepresentation in breach of a
duty to the appellant resulting in loss. It is neces-
sary to give a rather detailed outline of the cir-
cumstances in reference to this cause of action.

On October 1, 1959, the premises of Baum-
gold, another diamond merchant, a competitor of
the appellant, were burglarized, the safe was
opened, and the inventory of gems removed from
it. The safe there was protected by a system sup-
plied by the Dominion Electric Protection Com-
pany, the respondent, exactly similar to that
supplied by that company in the protection of the
appellant. Although the safe cabinet and the safe

ditions du contrat et particulibrement le par. 16
pricit6, a d6cid6 que la demanderesse avait regu
tous les avantages convenus dans le march6 et
avait joui de ces avantages. Dans ses motifs, le
Juge d'appel Schroeder a adopt6 cette conclusion
dans les termes suivants:

[TRADUCTION] Pour autant que la r&clamation de
la demanderesse est fond6e sur un manquement A un
contrat, je suis entibrement d'accord avec le savant
juge que, eu 6gard aux conditions du contrat, la de-
manderesse a regu tous les avantages convenus dans
le march6 et qu'elle a joui de ces avantages. La d6-
fenderesse a exploit6 le systhme comme elle s'6tait
engag6e h le faire; le mat6riel n'6tait pas d6fectueux;
si le cambriolage a rdussi, ce n'est pas parce que le
systhme n'a pas fonctionn6, mais h cause de l'inter-
vention ill6gale de criminels astucieux et bien ren-
seign6s, contre lesquels les meilleurs systhmes d'alarme
contre le vol sur le march6 ne sont pas invincibles.
Le contrat n'accorde aucune garantie s'6tendant &
un cas comme celui-ci; de fait, il exclut express6-
ment (toute condition, garantie ou d6claration de
la part de la D.E.P., ses fonctionnaires, prdpos6s ou
agents,, h part celles qui figurent par 6crit dans le
contrat. La preuve est loin d'6tablir que la d6fende-
resse n'a pas respect6 une condition essentielle de
son contrat ni qu'elle n'a pas rempli une obligation
contractuelle continue et l'action ne peut 8tre accueil-
lie sur ce moyen.

Je souscris respectueusement aux conclusions
du savant juge de premibre instance et du Juge
d'appel Schroeder; je n'ai rien & ajouter aux mo-
tifs qu'ils ont exprim6s dans leurs jugements.

J'examinerai maintenant la question trbs diffi-
cile de la responsabilit6 d6lictuelle de l'intimbe.
L'appelante a all6gu6 que cette responsabilit6
d6coulait d'une d6claration inexacte faite par n6-
gligence, violant une obligation envers l'appelante
et entrainant une perte. Il est n6cessaire de don-
ner un compte rendu passablement d6taill6 des
circonstances relativement h cette cause d'action.

Le ler octobre 1959, les locaux de M. Baum-
gold, 6galement diamantaire, et concurrent de l'ap-
pelante, ont 6t6 cambriolis; le coffre-fort a 6t6
ouvert et les stocks de pierres pr6cieuses enlev6s.
Le coffre-fort 6tait prot6g6 par un dispositif fourni
par la Dominion Electric Protection Company,
l'intimde, et identique h celui que cette compagnie
avait fourni A l'appelante pour sa protection. Bien
qu'on ait ouvert le cabinet et le coffre-fort, au-
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were opened, no alarm was sounded in the station
of the Dominion Electric Protection Company and
the respondent in fact only heard of the burglary
when its staff was informed by the police after
the burglars had been pursued on the street and
dropped the stolen jewellery while escaping.
This occurrence caused a great deal of excitement
in the offices of the appellant and indeed amongst
all of the customers of the respondent who were
receiving the same type of protection service as
Baumgold. Mr. Nunes-Vaz, the president and sole
proprietor of the appellant, that same morning,
October 1, 1959, instructed Miss Ella Geddes,
his secretary, to telephone to the office of the
respondent and ask for one of the senior execu-
tives. Mr. Nunes-Vaz' evidence in reference to
the telephone call is as follows:

Q. Did you do anything when you heard this
news?

A. Yes, I did. I called the D.E.P. offices, my sec-
retary called and asked for one of the senior
executives, and I cannot recall the name of the
person I spoke to.

Q. Can you identify the position that he held?
A. Well he was in a senior position, most defi-

nitely, a senior position, and I asked him in
the first place what happened, and his answer
was that they were trying to get to the root of
it themselves, and I asked to be sent a com-
munique in which they would explain what
happened, and I asked ...

HIS LORDSHIP: Just a moment now. The senior
officer to whom you spoke, did he state that
he did not know the cause at that time, and
they were trying to find out, is that it?

A. Yes, my lord.

Q.
A.

Yes?
And then we asked to have somebody check
and see to make sure that the system we have
would function.

MR. TUER:
Q. What do you mean by "would function"?
A. Well in case of an attempted burglary, that

this system would not be circumvented, the
system we had in our premises to protect
our ...

Q. You mentioned a communique, what do you
mean by a "communique"?

A. Well, a communique to issue a statement on
what happened during the Baumgold ...

cune alarme n'a sonn6 au poste de la Dominion
Electric Protection Company; de fait, l'intimde
n'a entendu parler du cambriolage que lorsque
la police en a inform6 son personnel, les voleurs
ayant 6t6 poursuivis dans la rue et ayant laiss6
6chapper les bijoux vol6s en s'enfuyant. Cet inci-
dent a caus6 beaucoup d'6moi au bureau de
'appelante et, de fait, chez tous les clients de

l'intimbe qui recevaient le m~me genre de service
de protection que M. Baumgold. Ce matin-li, le
ler octobre 1959, M. Nunes-Vaz, pr6sident et
unique propri6taire de l'appelante, a charg6 Mue-
Ella Geddes, sa secr6taire, de t6l6phoner au bu-
reau de l'intim6e et de demander h parler h l'un
des dirigeants. Au sujet de l'appel t6l6phonique,,
M. Nunes-Vaz a t6moign6 comme suit:

[TRADUCTION] Q. Avez-vous fait quelque chose
en entendant la nouvelle?

R. Oui. J'ai t6l6phon6 au bureau de la D.E.P., ma.
secr6taire a t616phon6 et a demand6 h parler
h l'un des dirigeants; je ne puis me rappeler le
nom de celui h qui j'ai parl6.

Q.
R.

Savez-vous quel poste il occupait?
C'6tait un poste important, oui, trbs certaine-
ment, un poste important; je lui ai d'abord de-
mand6 ce qui 6tait arriv6; il a r6pondu qu'ils
essayaient eux-mimes d'aller au fond de
l'affaire, je leur ai demand6 de m'envoyer une
note dans laquelle ils expliqueraient ce qui
6tait arriv6; j'ai demand6.. .

LE JUGE: Un moment. Le dirigeant A qui vous
avez parl6 a d6clar6 que la cause n'6tait pas,
encore connue et qu'ils essayaient de la trou-
ver, est-ce bien cela?

R. Oui, Votre Seigneurie.
Q. Oui?
R. Puis, nous avons demand6 que quelqu'un

v6rifle si notre dispositif fonctionnait.

M. TUER:
Q. Que voulez-vous dire par Kfonctionnait)?
R. Qu'en cas de tentative de cambriolage, le dis-

positif ne serait pas d6jou6, celui que nous
avions dans nos locaux pour prot6ger nos...

Q. Vous avez parl6 d'une note, qu'entendez-vous
par une note?

R. Une note expliquant .ce qui 6tait arriv6 lors du
vol chez M. Baumgold ...
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Q.
A.

All right, and then what next occurred?
We had-we didn't-well, I think we called
again to ask to send somebody to at least see
how our system-if our system was function-
ing or not, which they did. They sent in a man,
and I was myself busy with a customer, so I
did not see this man-too much of this man,
but Miss Geddes spoke with him, and she was
talking to him. She asked him what he thought
of our system now, and he ...

Miss Geddes also testified as to the telephone
call and as to what occurred thereafter. Her evi-
dence in examination-in-chief is as follows:

Q. And then following that conversation what
occurred?

A. Well Mr. Nunes wanted someone to come
down immediately and check our system to
make sure that it was all right, because the
feeling was that there must have been some-
thing wrong, some defect, and we immediately
wanted someone to come and check our sys-
tem, to make sure it was all right.

Q. Yes?
A. My recollection is that we phoned a second

time, because they just did not come imme-
diately, and we phoned them, and a man came
down, not the regular man, he was another
man altogether, and he was a more senior
person.

Q. Was he identified as being a D.E.P. employee?

A. He would be-no one got in unless they were.

Q. And what did this gentleman do when he was
there?

A. He proceeded to check our safe, he proceqded
to check the wire around the top of the wall,
and in talking to him ...

Q. Were you present while he was doing this?
A. Pardon?

Q.
A.

Were you present while he was doing this?
Yes, I was watching him doing it, because the
men had to go on the phone, or they would
have perhaps customers calling, and I was
there watching him and discussing with him
what the possibilities were, and I asked him if
anything could happen to this system, if anyone
could get through it.

Q.
R.

D'accord, qu'est-il arriv6 ensuite?
Nous avions-nous n'avons pas--eh bien, je
crois que nous les avons appel6s de nouveau
pour demander que quelqu'un vienne au moins
voir notre dispositif-voir s'il fonctionnait ou
non; c'est ce qu'ils ont fait. Ils ont envoy6
un homme, et je m'occupais d'un client, de
sorte que je ne l'ai pas vu-je l'ai plus ou
moins vu, mais M Geddes l'a requ, et lui a
parl6. Elle lui a demand6 ce qu'il pensait de
notre dispositif, et il . . .

Mile Geddes a 6galement timoign6 au sujet de
l'appel t616phonique et de ce qui 6tait arriv6 par
la suite. A l'interrogatoire principal, elle a fait le
t6moignage suivant:

[TRADUCTION] Q. Aprbs cette conversation, qu'est-
il arriv6?

R. M. Nunes voulait que quelqu'un vienne im-
m6diatement v6rifier notre dispositif et s'as-
surer qu'il fonctionnait bien parce qu'on croyait
que le dispositif devait avoir quelque chose de
d6fectueux, un d6faut quelconque et nous you-
lions que quelqu'un vienne imm6diatement
vbrifier notre dispositif pour s'assurer qu'il
fonctionnait bien.

Q. Oui.
R. Si je me rappelle bien, nous avons t6l6phon6

une seconde fois, parce qu'ils ne sont pas venus
tout de suite; nous leur avons done t6l6phon6,
un homme est venu, pas celui qui venait
d'habitude, ce n'6tait pas le m8me homme, il
occupait un poste plus important.

Q. A-t-il &6t identifi6 comme 6tant un employ6 de
la D.E.P.?

R. II a dfi 1'6tre-personne n'entrait sans l'8tre.

Q. Et qu'a fait ce monsieur, un fois arriv6?
R. Il s'est mis h faire la v6rification de notre

coffre-fort, du fil au haut du mur; en lui par-
lant ...

Q. ttiez-vous l pendant ce temps-lA?
R. Pardon?

Q. ttiez-vous lU pendant ce temps-ld?
R. Oui, je le regardais faire, parce que le reste

du personnel devait t6l6phoner, ou recevait
des appels de clients; je le regardais donc faire
et je discutais avec lui des diverses possibilitis;
je lui ai demand6 s'il pouvait arriver quelque
chose i ce dispositif, s'il 6tait possible de
passer i travers.
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This evidence was followed by an objection as
to the admissibility thereof and argument thereon.
The evidence then continued:

Q. Are you certain that he was a D.E.P. employee,
or that he might have been some other person
sent down by D.E.P.?

A. He would not have been in if he had not
come from D.E.P.

Q. Yes, but you don't know whether he was a
full-time employee of D.E.P. or whether he
was a technician hired by D.E.P.?

A. I would say he was a full-time employee of
D.E.P., and he presented his card to show his
identification, because anyone who came had
to show their identification. If they were
strangers ...

Q. Se he identified himself to you as a full-time
employee?

A. As far as I know, yes.

After Mr. Nunes-Vaz had given his evidence,
Miss Geddes was recalled and testified further:

MR. TUER:
Q. Miss Geddes, you told us last day that a gentle-

man came to the office, and identified himself
as being from D.E.P.?

A. Yes.
Q. Is that correct?
A. Yes.
Q. And had you, during the course of the years,

had a man who came from time to time to
inspect your system?

A. We had a regular man who came regularly to
test our equipment.

Q. And was this that man?
A. No.
Q. He was another man?
A. Right.
Q. Well then what did he do when he came in?
A. He came in, and he went over the equipment

in the safe, and he tested the wires up on the
wall, and around it, and naturally we wanted
to know if our equipment was in defect, and
this is what he came in to test, because we
felt that from the other incident there could
have been some error in the equipment, and
this is what we first wanted to make sure, that
this equipment was in working order, and that
there was no defect in it.

Ce t6moignage a 6td suivi d'une objection, et
d'une discussion, quant h son admissibilit6. Le
t6moignage s'est poursuivi comme suit:

[TRADUCTION] Q. Etes-vous certaine que c'6tait
un employ6 de la D.E.P.; est-ce qu'il ne pour-
rait pas s'agir de quelque autre personne
envoy6e par la D.E.P.?

R. On ne l'aurait pas laiss6 entrer s'il n'avait pas
6t6 envoy6 par la D.E.P.

Q. Oui, mais savez-vous s'il 6tait employ6 A temps
plein par la D.E.P. ou si c'6tait un technicien
retenu par la D.E.P.?

R. Je crois qu'il 6tait employd a temps plein par
la D.E.P.; il a pr6sent6 sa carte d'identit6
parce que tous ceux qui venaient devaient le
faire. Si c'6taient des 6trangers...

Q. Il s'est donc prdsent6 i vous comme 6tant un
employ6 i temps plein?

R. Pour autant que je sache, oui.

M. Nunes-Vaz a t6moign6, puis Mile Geddes,
rappel6e, a fait le t6moignage suivant:

[TRADUCTION] M. TUER:
Q. Mademoiselle Geddes, vous nous avez dit hier

qu'un homme s'est rendu au bureau et s'est
prdsent6 comme 6tant envoy6 par la D.E.P.

R. Oui.

Q.
R.

Est-ce bien cela?
Oui.

Q. Au cours des annies, est-ce qu'un homme
venait de temps en temps inspecter votre dis-
positif?

R. Le mime homme venait r6gulibrement v6rifier
notre mat6riel.

Q. ttait-ce le m8me homme, cette fois-lh?
R. Non.

Q.
R.

Q.
R.

C'6tait un autre homme?
C'est exact.
Qu'a-t-il fait en arrivant?
Il est entr6, il s'est dirig6 vers le coffre-fort et
il a v6rifi6 les fils le long du mur et autour
de celui-ci; naturellement, nous voulions savoir
si notre mat6riel 6tait d6fectueux, c'est ce qu'il
6tait venu v6rifier, parce que nous croyions, A
la suite de l'autre incident, que le mat6riel
pouvait 8tre d6fectueux; c'est surtout ce dont
nous voulions nous assurer, que le mat6riel
6tait en bon 6tat et qu'il n'6tait pas d6fectueux.
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Q.
A.

Q.
A.

Yes?
While he was there I was talking to him, and
we were discussing the other affair.

Well, what were you discussing?
We were discussing the Baumgold business,
and what happened and how it-this was the
subject that everyone was discussing, the whole
trade was discussing it, and it was highly im-
portant to us, because it is our life's blood to
have our protection, and this is why we wanted
to have our protection tested. In the course of
conversation I asked him if this system could
be got through, because we had heard that
maybe this is what had happened.

Q. At Baumgold?
A. At Baumgold.

Q. Yes.
A. And he said no, he said, "even our own en-

gineers could not go through without setting
off the alarm".

Q. And what effect did this have on you?
A. Well that was it.
Q. And what do you mean "that was it"?
A. I mean our system was all right, we were pro-

tected. It could not have been through the sys-
tem, it was a human element up at Baum-
golds that had ...

HIS LORDSHIP: He said, "Even our own en-
gineers could not go through this system"?

A. Yes, without setting the alarm.

HIS LORDSHIP: I am sorry, would you please
repeat what was said, as much as possible. I
think the witness mentioned something else,
about it was "human element".

MR. TUER:
Q. Yes, would you just repeat this, and for the

record, Miss Geddes, I want you to try to
remember as closely and as accurately as you
can, the precise words which were used by
this gentleman?

A. Well those are the precise words: "Even our
own engineers could not go through the sys-
tem without setting an alarm". And to me that
settled it, our system was still all right, and
it was our protection.

Q. Oui?
R.

Q.
R.

Pendant ce temps, je lui parlais; nous dis-
cutions de l'autre affaire.

De quoi discutiez-vous exactement?
De l'affaire Baumgold, de ce qui 6tait arriv6
et comment cela-c'6tait le sujet de toutes les
conversations, tout le monde dans notre com-
merce en parlait; c'6tait tris important pour
nous, parce qu'il est vital que nous soyons
prot6g6s; c'est pourquoi nous voulions que
notre dispositif soit v6rifi6. Tout en lui parlant,
je lui ai demand6 s'il 6tait possible de passer a
travers ce dispositif, parce que nous avions en-
tendu dire que c'6tait peut-&re ce qui 6tait
arriv6.

Q. Chez M. Baumgold?
R. Chez M. Baumgold.

Q.
R.

Q.
R.

Q.
R.

Oui?
II a rdpondu par la negative, il a dit: aM~me
nos propres ing6nieurs ne pourraient pas passer
A travers sans actionner I'alarmeD.

Quelle a 6t6 votre r6action?
C'6tait r6gl6.

Qu'entendez-vous par 1?
Notre dispositif fonctionnait bien, nous 6tions
prot6g6s. II 6tait impossible que la cause ait
6t6 le dispositif; chez M. Baumgold, il y a eu
616ment humain qui a ...

LE JUGE: Il a dit: <Mme nos propres ing6nieurs
ne pourraient pas passer h travers ce disposi-
tif.?

R. Oui, sans actionner 1'alarme.

LE JUGE: Je m'excuse pourriez-vous r6piter ce
qui a 6t6 dit, autant que possible. Je crois
que le t6moin a mentionn6 autre chose, A
propos d'un <6l6ment humains.

M. TUER:

Q. Oui, pourriez-vous r6piter, et en passant,
Mademoiselle, je veux que vous essayiez de
vous rappeler autant que possible et aussi
exactement que possible les paroles pr6cises
de ce monsieur.

R. Les voici: <M8me nos propres ing~nieurs ne
pourraient pas passer A travers ce dispositif
sans actionner I'alarmeD. Quant moi, c'6tait
rigl6, notre dispositif fonctionnait toujours
bien et il nous prot6geait.
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Q. You mentioned something else about how this
settled your mind on Baumgold.

A. Well this meant that our own system was all
right, that whatever happened at Baumgold
was a human element, someone forgot to set
the alarm, or there had been some other ele-
ment brought into it.

Q. And did you discuss that in a discussion with
Mr. Nunes-Vaz?

A. I certainly did, and Mr. Edminson, and the
staff.

There was no cross-examination upon this
topic.

As I have said, these events occurred on
October 1, 1959. The person who attended the
office of the appellant and who was referred to in
Miss Geddes' evidence was never identified.
Counsel for the appellant informed this Court that
the only evidence in reference thereto given by a
witness for the respondent was in the examination-
in-chief of Gordon William Neil Leighton who
was a technician and engineering supervisor of
the respondent and that evidence is as follows:

Q. Some reference was made, following the Baum-
gold robbery, to a representative from the de-
fendant visting the Nunes premises. Do you
have any knowledge of whether a representa-
tive visited the Nunes premises following the
Baumgold robbery?

A. A representative from where, Mr. King?
Q. A representative from the defendant, D.E.P.

Did any employee of the D.E.P. visit the
Nunes premises following the Baumgold rob-
bery?

A. I don't know.
Q. You don't know?
A. No.

It should be noted that Miss Geddes' position
was more than that of merely being a secretary
of the president. The officers of the appellant com-
pany were Mr. Nunes-Vaz, president: Mr. Ed-
minson, vice-president; and Mrs. Nunes-Vaz,
secretary-treasurer. Mrs. Nunes-Vaz, however,
was not normally on the office staff and her posi-
tion seems to have been merely that of being in
title an officer. The only other person regularly
present in the office of the appellant company in

Q. Vous avez mentionn6 quelque chose d'autre
qui vous a renforc6e dans votre opinion sur
l'affaire Baumgold.

R. Je voulais dire que notre dispositif fonctionnait
bien, qu'un 616ment humain 6tait en jeu dans
l'incident de chez M. Baumgold, quelqu'un
avait oubli6 d'actionner l'alarme, ou quelque
autre 6l6ment 6tait en jeu.

Mile Geddes a ajout6 ce qui suit:
[TADUCTION] Q. En avez-vous parl6 h M.

Nunes-Vaz?
R. Certainement, et a M. Edminson, et au per-

sonnel.

Il n'y a eu aucun contre-interrogatoire h ce
sujet.

Comme je l'ai dit, ces 6v6nements se sont d6-
roul6s le ler octobre 1959. Celui qui s'est pr6-
sent6 au bureau de l'appelante et dont Mile
Geddes a parl6 dans son t6moignage n'a jamais
6t6 idelitifi6. L'avocat de l'appelante a inform6
cette Cour que la seule d6position h ce sujet par
un t6moin de l'intim6e 6tait celle de Gordon Wil-
liam Neil Leighton, technicien et surveillant des
services d'ing6nierie de l'intimbe, qui a dit ce qui
suit au cours de 1'interrogatoire principal:

[TRADuCTION] Q. On a mentionn6 qu'aprbs le vol
chez M. Baumgold, un repr6sentant de la d6-
fenderesse s'est rendu aux locaux de la com-
pagnie Nunes. Savez-vous quelque chose h ce
sujet?

R. Un repr6sentant d'oa, Monsieur King?
Q. Un repr6sentant de la d6fenderesse, la D.E.P.

Est-ce qu'un employ6 de la D.E.P. s'est rendu
aux locaux de la compagnie Nunes apris le
vol chez Baumgold?

R. Je l'ignore.
Q. Vous l'ignorez?
R. Je l'ignore.

Notons que Mile Geddes 6tait plus qu'une simple
secr6taire au service du pr6sident. Les fonction-
naires de la compagnie appelante 6taient M.
Nunes-Vaz, pr6sident, M. Edminson, vice-pr6si-
dent, Mme Nunes-Vaz, secr6taire-tr6soribre.
Toutefois, cette dernibre ne faisait pas partie du
personnel r6gulier du bureau et elle ne semble
avoir eu d'un fonctionnaire que le titre. La
seule autre personne r6gulibrement pr6sente au
bureau de la compagnie appelante, en plus de
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addition to Mr. Nunes-Vaz and Mr. Edminson
was Miss Geddes, and it was the evidence of both
Mr. Nunes-Vaz and Miss Geddes that she had
charge of the office and did take part in policy
decisions.

The learned trial judge made no specific flinding
as to credibility in reference to Miss Geddes testi-
mony. There was, however, no evidence contra
and the learned trial judge in refusing to give
effect to the claim for actionable misrepresenta-
tion in reference to the words which she testified
were spoken to her did so upon the basis that the
unnamed and so-called technician could not bind
his employers in making such representation. I
therefore am of the opinion that I am entitled to
consider this appeal on the basis that Miss
Geddes' evidence was believed.

The second set of circumstances in reference
to misrepresentation must be considered. Frank
B. Mortimer, an independent investigator and ad-
juster, was called upon to investigate the Baum-
gold case. Giving evidence for the appellant, he
testified that he spoke with one Lyttle, the then
manager of the respondent's Adelaide Street
station in Toronto, who had died previous to the
trial, and that Lyttle indicated to him that the
Baumgold robbery was a freak and that the re-
spondent did not feel that the system could be
compromised, i.e., that the safe could be entered
without the alarm system cutting into the opera-
tion. Mortimer further testified that he informed
Mr. Nunes-Vaz of this conversation. The learned
trial judge, however, made a definite finding in
reference to the evidence of Mortimer in these
words:

I was not at all impressed by the evidence of Morti-
mer and I do not believe that he was told that the
system could never be circumvented.

The Court of Appeal for Ontario accepted such
finding on credibility and I see no reason to dis-
turb that finding and therefore I shall not further
consider the question of misrepresentation as to
the evidence of Mortimer.

M. Nunes-Vaz et de M. Edminson, 6tait Mile
Geddes; M. Nunes-Vaz et Mile Geddes ont tous
deux t6moign6 qu'elle 6tait responsable du bureau
et prenait part aux d6cisions administratives.

Le savant juge de premiere instance n'a tir6
aucune conclusion precise quant A la cr6dibilit6
du t6moignage de Mile Geddes. Toutefois, ce t6-
moignage n'a pas 6t6 contredit et le savant juge
de premibre instance, lorsqu'il a refus6 de sanc-
tionner la pr6tention qu'il y avait eu fausse d6cla-
ration donnant ouverture h poursuites, en ce qui
a trait aux propos que Mile Geddes allbgue qu'on
lui a tenus, est parti du fait que le pr6sum6
technicien non identifi6 ne pouvait pas Her ses
employeurs par cette d6claration. Je crois donc
pouvoir examiner le pr6sent appel en consid6rant
comme acquis qu'on a ajout6 foi au t6moignage
de Mule Geddes.

Il faut examiner le deuxibme ensemble de cir-
constances qui entourent la fausse d6claration. M.
Frank B. Mortimer, enquiteur et estimateur ind6-
pendant, a 6t6 charg6 de l'enquete sur I'affaire
Baumgold. Appel6 h t6moigner pour le compte
de l'appelante, il a affirm6 avoir parl6 i un d6-
nomm6 Lyttle, alors g6rant du poste de la rue
Adelaide de l'intim6e, h Toronto, et d6c6d6 avant
le procks; ce dernier lui aurait dit que le vol chez
M. Baumgold 6tait un coup de hasard, et que
1'intimbe ne croyait pas que son dispositif pouvait
6tre mis en doute, c.-A-d. que le coffre-fort puisse
6tre ouvert sans que le dispositif avertisseur entre
en action. Mortimer a ajout6 qu'il avait mis M.
Nunes-Vaz au courant de cette conversation.
Toutefois, le savant juge de premibre instance a
fait une conclusion d6finitive quant au t6moignage
de Mortimer:

[TRADUCTION] Je n'ai pas du tout 6t6 impressionne
par le t6moignage de M. Mortimer; je ne crois pas
qu'on lui ait dit qu'il 6tait absolument impossible de
d6jouer le dispositif.

La Cour d'appel de l'Ontario a accept6 cette
conclusion sur la cr6dibilit6 et je ne vois aucune
raison de la modifier; par cons6quent, je ne
pousserai pas plus loin mon examen de la ques-
tion de la fausse d6claration du point de vue du
t6moignage de Mortimer.
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The third circumstance in reference to mis-
representation was as follows: On October 8,
1959, Curtis Insurance Limited of Toronto wrote
to the late Mr. Lyttle a letter which read:

Dear Mr. Lyttle:

We represent a number of Lloyd's Underwriters
who have clients in Toronto and the Baumgold Bros.
of Canada Limited break-in stirred their interest to
a great extent.
We want to know as soon as possible the cause of
it and measures taken to prevent other burglaries.
This is a serious situation and corrective measures
should be taken as the Underwriters as well as the
Insureds wish to be assured that the system stand in
good stead for their protection and interest.

Your report will be appreciated.

Yours very truly,

CURTIS INSURANCE LIMITED

And on October 14, Eyl Brothers also wrote to
Mr. Lyttle as follows:

Dear Mr. Lyttle:

We have a substantial number of diamond mer-
chants insured in Toronto and Montreal and were of
course very upset and worried about the break-in at
Baumgold Brothers of Canada Limited. In order to
be able to send a full report to Underwriters we
wonder whether you would be good enough to let
us know as soon as possible the cause of this and
the measures which are taken by your company to
prevent such burglaries. You will no doubt agree
with us that this situation is extremely serious as
the underwriting of such policies is largely based on
the protection offered by the Assured. Appreciating
to hear from you at your earliest convenience.

Yours very truly,

EYL BROTHERS

Those two letters were replied to by Mr. R. Y.
Atlee, the general manager of the respondent, on

La troisinme circonstance relative A la fausse
d6claration est la suivante: le 8 octobre 1959,
Curtis Insurance Limited, de Toronto, a 6crit la
lettre suivante A feu M. Lyttle:

[TRADUCTION] Monsieur,
Nous repr6sentons un certain nombre d'assureurs

des Lloyd's qui ont des clients A Toronto; I'effraction
qui a eu lieu h la Baumgold Bros. of Canada Lim-
ited a grandement 6veill6 leur int6rt.
Nous voulons le plus t6t possible 8tre mis au courant
de la cause de cet incident et des mesures prises pour
pr6venir d'autres cambriolages. La situation est grave
et des mesures correctives devraient Etre prises, car
les assureurs autant que les assur6s veulent 6tre
stirs que le systhme est vraiment utile A leur pro-
tection et A leurs int6r8ts.
Nous attendons done de vous un rapport sur la
situation.

Agr6ez, Monsieur, I'expression
de mes meilleurs sentiments,

CURTIS INSURANCE LIMTED

Le 14 octobre, Eyl Brothers a 6galement 6crit A
M. Lyttle la lettre suivante:

[TRADUCTION] Monsieur,
Notre compagnie assure un nombre important de

diamantaires de Toronto et de Montr6al et I'effrac-
tion k la Baumgold Brothers of Canada Limited
nous a 6videmment grandement troubl6s et in-
qui6tis. Pour nous permettre d'envoyer un rapport
complet aux assureurs, auriez-vous l'obligeance de
nous mettre au courant le plus t6t possible de la
cause de cet incident et des mesures que votre com-
pagnie a prises pour pr6venir pareils vols. Vous con-
viendrez comme nous que la situation est extrame-
ment grave, 6tant donn6 que la souscription des
polices se fonde en grande partie sur la protection
offerte par l'assur6. Nous vous serions reconnaissants
de bien vouloir nous donner les renseignements de-
mandis dis qu'il vous sera possible de le faire.

Agr6ez, Monsieur, 1'expression
de mes meilleurs sentiments,

EYL BROTHERS

M. R. Y. Atlee, directeur g6ndral de l'intimbe,
a rdpondu h ces deux lettres le 26 octobre 1959.

791[1972] R.C.S. J. NUNES DIAMONDS C. DOM. ELEC. Le Juge Spence



792 J. NUNES DIAMONDS V. DOM. ELEC. Spence J. [1972] S.C.R.

October 26, 1959. The replies were identical and
I quote only the one to Eyl Brothers which reads
as follows:

Gentlemen:

Thank you for your letter of October 14th ad-
dressed to our Mr. J. A. Lyttle.

We are concerned, just as you are, that systems
which we install and service give our subscribers the
best possible protection.

An investigation, started immediately after the
Baumgold incident, is still continuing. Toronto police
officials and our people have reached no conclusions
as yet. The system performed its functions properly.

You can be assured that there is no relaxing nor
will there be, of our principal interest-serving sub-
scribers in all ways consistent with good protection.
Every effort will be made to find the answer to the
Baumgold matter.

Yours very truly,

The evidence is that the contents of those two
letters of reply were both transmitted to Mr.
Nunes-Vaz. It is to be remembered that Mr.
Nunes-Vaz, in the evidence which I have quoted
above, had stated that he had requested the re-
spondents to "send a communique in which they
would explain what happened". The evidence is
that following this letter no further information in
reference to the Baumgold robbery was given to
Mr. Nunes-Vaz, Eyl Brothers, or Curtis Insurance
Limited.

It has been said that the respondent, in its con-
tract with the appellant, fixed a most modest fee
and expressed that fee to be only for the services
set out therein so that to assess a very large
liability against the respondent would be to put it
in the position of an insurer-a position it ex-
pressly rejected in the very words of the contract.
I am of the opinion that fails to give effect to the
plain words of Eyl Brothers' letter seeking re-
assurance which I have quoted above. In that
letter, the appellant's insurers state plainly their
concern not with the modest fee the appellant was
required to pay the respondent but with the very
large amount they risked by insuring the appellant
and others in the same business and that their

Les r6ponses sont identiques; je citerai unique-
ment la lettre destinde h Eyl Brothers:

[TRADUCTION] Messieurs,
Je vous remercie de votre lettre du 14 octobre,

adress6e h M. J. A. Lyttle.
Nous voulons 8tre sCirs, autant que vous voulez

l'8tre, que les dispositifs que nous installons et dont
nous assurons I'entretien donnent la meilleure pro-
tection possible h nos abonn6s.

L'enquite commenc6e imm6diatement aprbs I'in-
cident chez M. Baumgold se poursuit. La police de
Toronto et nous-m8mes n'en sommes encore
arriv6s h aucune conclusion. Le dispositif a fonc-
tionn6 normalement.

Soyez assur6s que nous poursuivons et con-
tinuerons A poursuivre sans reliche notre objectif
principal: que nos services soient toujours la
garantie d'une bonne protection. Nous ferons tout
ce qui est en notre pouvoir pour r6soudre l'affaire
Baumgold.

Agr6ez, Messieurs, I'expression
de mes meilleurs sentiments,

Il est 6tabli que le contenu de ces deux lettres
a 6t6 transmis i M. Nunes-Vaz. On se rappellera
que dans le t6moignage pr6cit6, ce dernier a affir-
m6 avoir demand6 aux intim6s de lui eenvoyer
une note dans laquelle ils expliqueraient ce qui
6tait arriv6>. D'aprbs la preuve, M. Nunes-Vaz,
Eyl Brothers et Curtis Insurance Limited n'ont
regu aprbs cette lettre aucun autre renseignement
sur le vol chez M. Baumgold.

Il a 6t dit que dans le contrat qu'elle a conclu
avec l'appelante, I'intimbe a fix6 une redevance
trbs modique et a express6ment stipul6 que cette
redevance constituait uniquement la contrepartie
des services sp6cifi6s, et par cons6quent, qu'en lui
imputant une responsabilit6 trbs importante, on se
trouverait h la placer dans la position d'un assu-
reur-position qu'elle a express6ment rejet6e aux
termes m~mes du contrat. Je crois que ce n'est
pas ce qui ressort de la lettre bien claire que j'ai
cit6e plus haut, dans laquelle Eyl Brothers de-
mandait A 6tre rassur6e. Dans cette lettre, il est
clair que les assureurs de l'appelante pensent
non pas A la redevance minime que l'appelante
6tait tenue de payer a 1'intim6e, mais & la somme
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underwriting of such risk was based largely on the
protection which the appellant was obtaining
from the services of the respondent. The re-
spondent, in my view, was warned that the advice
which was requested was most important to these
insurers and therefore also to the appellant.
Therefore, the modesty of the contract fee is not
relevant to the issue of whether the respondent
should be held liable in damages, not for any
breach of contract but for tortious misrepresenta-
tion the serious consequences of which had been
conveyed to it by Eyl Brothers.

Upon the basis of the evidence as to these three
sets of circumstances, the appellant claims from
the respondent damages on the basis of misrepre-
sentation acted upon by the appellant to its detri-
ment. Mr. Nunes-Vaz has given evidence that if
at any time he had been informed that the alarm
system supplied by the respondent to his com-
pany could have been circumvented, that is a bur-
glary of the safe could have been carried out
without causing the alarm system to go into op-
eration, he would have taken any one of a variety
of actions to lessen his risk. Amongst those actions
he suggested that he would have had another
alarm system, that he would have much reduced
the inventory being held overnight in the safe,
and that he would have considered transporting
that inventory daily at the end of the business day
to a bank for storage in the vaults of the latter.
Now it is true that none of those alternatives or
perhaps accumulative further protective steps
could have given absolute insurance against loss
by burglary. Any other protection system which
would either replace or supplement that of the
respondent would be about as vulnerable as that
of the respondent for the evidence would indicate
that the respondent's system on June 6, 1961,
when the robbery occurred, was just as efficient
as any other system in use in Canada. However,
if the safe were protected by the two alarm sys-
tems instead of only one then two alarm systems
would have to be circumvented with the conse-
quent prolongation of the time required, addition
of the equipment required, and studying of the

trbs importante qu'ils risquaient en assurant l'ap-
pelante et d'autres diamantaires, et que, s'ils ont
assur6 ce risque, c'est en grande partie A cause
de la protection dont jouissait l'appelante grAce
aux services de 1'intim6e. A mon avis, celle-ci a
6t6 prdvenue que les renseignements demand6s
6taient de la plus haute importance pour les assu-
reurs et, par consequent, pour l'appelante 6gale-
ment. Ce n'est donc pas sur le fait que la rede-
vance stipulde est minime qu'il faut se fonder pour
d6terminer si l'intim6e devrait 8tre tenue des
dommages-intir8ts, non pour quelque violation de
contrat mais pour une d6claration inexacte entrai-
nant sa responsabilit6 dblictuelle et dont les con-
s6quences graves lui avaient 6t6 rappel6es par
Eyl Brothers.

Se fondant sur la preuve de ces trois ensem-
bles de circonstances, l'appelante r6clame A l'in-
tim6e des dommages-int6rats pour d6claration
inexacte A laquelle elle a A son d6triment donn6
suite. M. Nunes-Vaz a t6moign6 que si, A un
moment donn6, il avait appris que le dispositif
avertisseur fourni h sa compagnie par l'intime
pouvait 8tre d6jou6, c.-.h-d., que le coffre-fort
pouvait etre d6valis6 sans actionner l'alarme, il
aurait pris certaines pr6cautions en vue de dimi-
nuer ses risques. Entre autres mesures, il a men-
tionn6 qu'il aurait eu un autre dispositif avertis-
seur, qu'il aurait gard6 passablement moins de
diamants dans le coffre-fort pendant la nuit et
qu'il aurait envisag6 la possibilit6 de les transpor-
ter quotidiennement A la banque, apris les heures
d'affaires, pour les faire entreposer dans la cham-
bre forte. A vrai dire, aucune de ces autres pr6-
cautions, s6par6ment ou peut-6tre ensemble,
n'aurait pu empicher de fagon absolue les pertes
par cambriolage. Tout autre dispositif de protec-
tion remplagant ou compl6tant le dispositif de
l'intimde serait h peu prbs aussi incertain que celui
de l'intim6e car, d'apris la preuve, le 6 juin 1961,
jour du vol, le dispositif de l'intim6e 6tait aussi
efficace que tout autre dispositif utilis6 au Canada.
Toutefois, si le coffre-fort 6tait prot6g6 par deux
dispositifs avertisseurs au lieu d'un, il faudrait
alors les d6jouer tous deux, ce qui exigerait plus
de temps, plus de mat6riel, et l'6tude du montage
du second dispositif. En deuxibme lieu, si on op-
tait pour la rdduction du stock de diamants, le
stock r6duit serait susceptible d'etre vol6; enfin,
si les diamants 6taient plac6s quotidiennement
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layout of the second system. Secondly, the re-
duction of the inventory would leave that reduced
inventory subject to burglary, and, thirdly, the
daily transportation of the inventory to a bank
vault would subject to a danger by way of
hold-up probably as great or greater than to
leave it where it was protected by a good although
not a perfect system. Certainly any of those steps
would have made the burglary much more difficult
and I personally am ready to conclude that the
probabilities are that the burglary was successfully
carried out because Mr. Nunes-Vaz took no pre-
cautionary steps when he was not only not in-
formed that the system supplied by the respondent
could be circumvented but when he was informed
that not even the officers of the respondent com-
pany could succeed in circumventing the system.

I propose to deal first with the question of
whether the statement to Miss Geddes, and by
her transmitted to Mr. Nunes-Vaz, does constitute
a representation which binds the respondent. It
must be remembered that Mr. Nunes-Vaz re-
quested an examination and I find much im-
portance in the words which he used in making
such request, "and then we asked to have some-
body check and see to make sure that the system
we have would function". And when he was asked
by counsel to explain what he meant by the words
"would function" he answered, "Well, in case of
an attempted burglary that this system would not
be circumvented, the system we have had in our
premises to protect our. . .". Therefore, I have no
doubt that this employee was sent to the premises
of the appellant for the purpose of checking the
system to make sure that it would function, that is,
that it would not be circumvented, and would pro-
tect the appellant's inventory. Neither the appel-
lant company nor its president, Mr. Nunes-Vaz,
was in the slightest bit interested in whether wires
were all connected or how the system operated
electrically. What they were interested in was that
the system would operate to sound the alarm
warning from any interference with the safe or
its surroundings. That is why the appellant had
purchased the system and it was the apparent
failure of a like system to operate in the case of
the Baumgold robbery which was the cause of
Mr. Nunes-Vaz immediate concern. The unnamed

dans la chambre forte d'une banque, its seraient
soumis, en cas de hold-up, h un danger probable-
ment aussi grave et peut-6tre plus grave que celui
qui les menacerait s'ils 6taient laissis l oil ils
6taient prot6g6s par un bon dispositif, encore que
non parfait. tvidemment, l'une ou l'autre de ces
pr6cautions aurait rendu le cambriolage beaucoup
plus difficile et je suis personnellement dispos6 A
conclure que si le cambriolage a r6ussi, c'est pro-
bablement parce que M. Nunes-Vaz n'a pris
aucune pr6caution, non seulement parce qu'il n'a
pas 6t6 inform6 que le dispositif fourni par l'in-
timbe pouvait 6tre ddjou6, mais aussi parce quort
lui a dit que mime les fonctionnaires de la com-
pagnie intimde ne pouvaient rdussir A le d6jouer.

Je me propose de d6terminer d'abord si la d6-
claration faite A M11, Geddes et transmise par
cette dernibre h M. Nunes-Vaz, lie l'intimde. It
faut se rappeler que M. Nunes-Vaz a demand6
que le dispositif soit examin6; A cet 6gard, j'ac-
corde beaucoup d'importance & ses paroles:
.<Puis, nous avons demand6 que quelqu'un v6rifie
si notre dispositif fonctionnait>. Et lorsque l'avo-
cat lui a demand6 ce qu'il voulait dire par <fonc-
tionnait>, il a r6pondu: <Qu'en cas de tentative
de vol, le dispositif ne serait pas d6jou6, celui que
nous avions dans nos locaux pour prot6ger
nos ... >. Par cons6quent, je ne doute pas que
l'employ6 ait 6t6 envoyd chez l'appelante pour v6-
rifier le dispositif et s'assurer qu'il fonctionnait,
c.-A-d. qu'il ne serait pas d6jou6 et qu'il prot6-
gerait le stock de diamants de l'appelante. La
compagnie appelante, et son pr6sident, M. Nunes-
Vaz, n'6taient pas le moindrement int6ress6s h sa-
voir si les fils 6taient tous reli6s ou comment
fonctionnait le systime 61ectrique du dispositif.
Ce qu'ils voulaient, c'6tait que le dispositif fonc--
tionne et sonne l'alarme si on forgait le coffre-fort
ou ce qui l'entourait. C'est la raison pour laquelle
l'appelante s'6tait procur6 le dispositif et la cause
imm6diate de l'inqui6tude de M. Nunes-Vaz 6tait
qu'un dispositif semblable n'avait apparemment.
pas fonctionn6 lors du vol chez M. Baumgold.
L'employ6 non identifi6 qui, d'aprbs le t6moignage
de Mlle Geddes, 6tait un employ6 A temps plein
de l'intim6e et qui n'6tait pas l'inspecteur habituel
qui venait r6gulibrement, s'est bien pr6sent6, a
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employee who Miss Geddes testified she is sure
was a full-time employee of the respondent and
was not the ordinary inspector who carried out
periodic inspections did attend and she believes
presented his identification card upon attending
the premises and did make an inspection. Mr.
Nunes-Vaz was engaged with customers and
neither he nor Miss Geddes was capable of under-
standing the process of the inspection but nothing
could be more natural than for Miss Geddes to
inquire from the man who was making the in-
spection whether he could say that the inspection
showed that the purpose for which he had been
sent to inspect had been accomplished, that is,
to determine whether the system would function
to protect the inventory. That question, Miss
Geddes testified, she put in very ordinary and
easily understood language and language which
accurately reflected the purpose of the technician's
visit:

I asked him if this system could be got through
because we had heard that maybe this is what had
happened.

Q. At Baumgold?
A. At Baumgold.

Miss Geddes' evidence is that the precise words
used by the person carrying out the inspection in
reply to that inquiry was "even our own engineers
could not get through the system without setting
an alarm". That is the exact assurance that Mr.
Nunes-Vaz desired when he made the call. The
person who attended on behalf of the respondent
and who was said to be a senior man, gave the
exact reassurance requested and I cannot under-
stand how it can be said that the appellant and
its president Mr. Nunes-Vaz, to whom the answer
was transmitted, would not be entitled to rely on
the representation made by such employee of the
respondent. I repeat, Mr. Nunes-Vaz had re-
quested an inspection to determine this very thing.
In answer to his request, an inspector was sent
to the premises. The inspector investigated and the
inspector gave the very answer requested. This re-
pondent company evidently keeps a most accurate
record of employees and of the time they spend
on various duties in the premises of their sub-
scribers. One document produced at trial and

montr6 sa carte d'identit6 en arrivant sur les
lieux, croit-elle se souvenir, et a effectu6 une ins-
pection. M. Nunes-Vaz 6tait occup6 avec des
clients; ni lui ni Mile Geddes ne pouvaient com-
prendre ce que comportait l'inspection, mais il
est trbs naturel que Mile Geddes ait demand6 h
celui qui effectuait l'inspection s'il lui 6tait pos-
sible de dire, d'apris l'inspection, que le but dans
lequel il avait t6 envoy6 6tait atteint, savoir, d6-
terminer si le dispositif fonctionnerait et prot6-
gerait le stock de diamants. Mile Geddes a t6moi-
gn6 qu'elle a pos6 cette question en des termes
trbs courants et faciles i comprendre, qui tradui-
saient bien le but de la visite du technicien:

[TRADUCTION] Je lui ai demand6 s'il 6tait possible
de passer A travers ce dispostif, parce que nous
avions entendu dire que c'6tait peut-6tre ce qui 6tait
arriv6.

Q. Chez M. Baumgold?
R. Chez M. Baumgold.

Dans son t6moignage, Mile Geddes a dit que
celui qui effectuait l'inspection lui a r6pondu exac-
tement en ces termes: <'Mme nos propres ing6-
nieurs ne pourraient pas passer i travers ce
dispositif sans actionner l'alarme>. C'est 1A exac-
tement ce que M. Nunes-Vaz voulait savoir lors-
qu'il a effectu6 l'appel. Celui qui s'est pr6sent6 au
nom de 1'intim6e et dont on a dit qu'il 6tait un
employ6 supbrieur a donn6 le renseignement pr6-
cis qui lui 6tait demand6; je ne puis comprendre
comment on peut dire que l'appelante et son pr&-
sident, M. Nunes-Vaz, h qui la rdponse a 6
transmise, n'auraient pas le droit de se fier h la
d6claration de cet employ6 de l'intimde. Je le
r6phte, M. Nunes-Vaz a demand6 une inspection
pour que soit d6termin6 ce point prdcis. A sa de-
mande, un inspecteur a t6 envoy6 & son 6tablisse-
ment. L'inspecteur a fait une v6rification et a
donn6 la rdponse meme qu'on voulait obtenir. La
compagnie intim6e tient de toute 6vidence un
rapport trbs exact sur les employds et sur le
temps qu'ils consacrent 6 diverses tAches aux
locaux des abonn6s. Un des documents produits
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marked as ex. 11 is a record of inspections made
from March 6, 1959, until February 1964 in the
premises of Nunes Diamonds Limited. That re-
cord shows the series of dates when the inspection
card was issued, the names of the inspectors, the
date when the inspection was made, the date when
the inspection was completed and whether re-
pairs were necessary. The record shows no
inspection made in October 1959. In my view,
it would have been possible for the respondent
to produce records to show that no employee
of that company had been present in the
premises of the appellant on October 1, 1959,
or on any other date in that month. No such
record was produced and I have cited the whole
of the evidence given on behalf of the respondent
in reference to the evidence given on behalf of
the appellant as to such inspection. It would seem
to me that the evidence given on behalf of the
appellant raises a strong prima facie case of a
representation made by an employee in the scope
of his duty, a duty to determine whether the
system in the appellant's premises was function-
ing, and that that duty should certainly include the
duty of assuring the appellant's officers if the in-
spector did find that the system was so functioning
and that when the inspector uttered the words
which Miss Geddes testified he did utter in so far
as they indicated the system was functioning he
was simply carrying out the duty for which he
had been dispatched. There is no doubt he went
farther but so far as the appellant is concerned
it would seem that the appellant was entitled to
believe that the representation as made by that
employee of the respondent was within that em-
ployee's authority. I point out that this is not one
of the cases where a servant of an employer takes
an action which is in itself a tort and causes dam-
age and the question then is whether the action
was an action taken within the scope of the ser-
vant's employment.

Such cases as C.P.R. v. Lockhart6 , illustrate
that actions even against the employer's interest
if taken in the course of the servant's duties for
his employer may make the employer liable.

au procas, la pibce 11, est un rapport des inspec-
tions qui ont eu lieu du 6 mars 1959 au mois
de f6vrier 1964 aux locaux de la Nunes Diamonds
Limited. IL indique la date de d6livrance de la
carte d'inspection, le nom des inspecteurs, la date
de l'inspection, la date A laquelle celle-ci s'est
termin6e et si des r6parations 6taient n6cessaires.
Le rapport ne fait mention d'aucune inspection en
octobre 1959. A mon avis, l'intimbe aurait pu pro-
duire des registres indiquant qu'aucun de ses em-
ploy6s ne s'6tait pr6sent6 aux locaux de 'appe-
lante le ler octobre 1959 ou quelque autre jour,
ce mois-14. Elle ne l'a pas fait; j'ai expos6 toute
la preuve fournie par l'intim6e relativement h
celle que 1'appelante avait produite au sujet de
l'inspection. Il me semble que la preuve de 1'ap-
pelante 6tablit bien, prima facie, qu'une d6cla-
ration a 6t6 faite par un employ6 dans 1'exercice
de ses fonctions, lesquelles consistaient a d6ter-
miner si le dispositif qui se trouvait dans les
locaux de 'appelante fonctionnait, et que, cer-
tainement le travail de 1'employ6 consistait aussi
h rassurer les fonctionnaires de l'appelante si
I'inspecteur arrivait & la conclusion que le dispo-
sitif fonctionnait; en pronongant les paroles que
Mile Geddes a rapport6es dans son t6moignage,
dans la mesure ohi ces paroles voulaient dire que
le dispositif fonctionnait, 1'inspecteur ne faisait que
s'acquitter, me semble-t-il, de la tache pour la-
quelle il avait 6t6 envoy6. Il est certain qu'il est
all6 plus loin que cela; mais quant A 1'appelante,
il semble qu'elle 6tait fond6e A croire que 1'em-
ploy6 de 1'intim6e 6tait autoris6 A faire cette d6-
claration. Signalons qu'il ne s'agit pas ici du cas
oii un pr6pos6 commet un acte qui constitue en
soi un d6lit civil et cause un pr6judice, la ques-
tion A trancher 6tant alors celle de savoir si le
pr6pos6 a agi dans les limites de ses fonctions.

Certaines causes, telle C.P.R. v. Lockhart",
montrent que les actes accomplis dans l'ex6cution
des fonctions du pr6pos6 engagent la responsa-
bilit6 de 1'employeur, m~me si ces actes vont a
'encontre des intdrits de ce dernier.

4 [1942] A.C. 591.
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I regard this case as one of those where the
question is whether the employee had the osten-
sible authority to make the representation to Miss
Geddes, transmitted by her to Mr. Nunes-Vaz,
which he did make, and under the particular cir-
cumstances of the cases I can see no other con-
clusion than that the appellant and its officers
were entitled to conclude that the unnamed in-
spector or technician, whatever he may be, was
authorized to make the representation.

In the case of the Atlee letters of October 26,
1959, which I have recited above, no quesion of
the authoriy to make a representation is in issue.
Mr. Atlee was the general manager of the re-
spondent and signed the letters as such.

There remains the question as to whether these
two representations, that by the technician to
Miss Geddes, and that by Mr. Atlee, are misrepre-
sentations and give a cause of action to the appel-
lant. Of course, the representation made by the
unnamed technician or inspector to Miss Geddes
is very plainly a misrepresentation. A statement
that not even the officers of the respondent com-
pany could circumvent the system without caus-
ing the alarm to operate was, on the admission of
the respondent, a false statement. The said officers
of the respondent knew of and testified as to three
different methods whereby the system could be
circumvented. The representation made in the
letters is of a different character and perhaps
what was not said is as important as what was
said. The statement, "Toronto Police officials and
our people have reached no conclusions as yet.
The system performed its functions properly" is
certainly a suggestion that although the investi-
gation had not been completed the indication was
that the system of alarm worked properly but
that the burglary had occurred for some other
reason. The final paragraph of the letter which
reads as follows:

You can be assured that there is no relaxing nor
will there be, of our principal interest-serving sub-
scribers in all ways consistent with good protection.
Every effort will be made to find the answer to the
Baumgold matter.

is certainly an indication that investigation will
be continued until an answer to the Baumgold

94764-5

A mon sens, il s'agit ici d'un de ces cas oiL
il faut d6terminer si l'employ6 6tait ostensiblement
autoris6 A faire la d6claration qu'il a faite A M"
Geddes, d6claration que celle-ci a transmise A M.
Nunes-Vaz; dans ces conditions, je puis unique-
ment conclure que 1'appelante et ses fonction-
naires avaient raison de presumer que l'inspecteur
ou le technicien non identifi6, quel qu'il soit, 6tait
autoris6 A faire la d6claration.

Quant aux lettres susdites que M. Atlee a 6cri-
tes le 26 octobre 1959, I'autorisation de faire une
d6claration ne pose pas de question. M. Atlee 6tait
directeur g6n6ral de l'intim6e et a sign6 les lettres
en cette qualit6.

Il reste d d6terminer si ces deux d6clarations,
soit, celle du technicien A Mue Geddes et celle de
M. Atlee, sont inexactes et confbrent un droit
d'action A l'appelante. La d6claration que le
technicien ou l'inspecteur non identifi6 a faite A
Mule Geddes est de toute 6vidence inexacte. La
d6claration que mime les fonctionnaires de la
compagnie intimde ne pouvaient pas ddjouer le
dispositif sans actionner I'alarme est inexacte et
l'intimbe l'a admis. Lesdits fonctionnaires de l'inti-
mbe ont t6moign6 qu'ils connaissaient trois fagons
difflrentes de d6jouer le dispositif. La d6cla-
ration faite dans les lettres est d'une nature diff6-
rente et il se peut que ce que l'on a omis de
dire soit aussi important que ce qui a 6t6 dit.
La d6claration: tLa police de Toronto et nous-
m~mes n'en sommes encore arrives A aucune con-
clusion. Le dispositif a fonctionn6 normalementi,
laisse sfirement entendre que mime si l'enquite
n'6tait pas termin6e, il semblait que le dispositif
avertisseur avait fonctionn6 normalement et que
si le vol avait r6ussi, c'6tait pour une autre rai-
son. Le dernier paragraphe de la lettre se lit
comme suit:

[TRADUCTION] Soyez assures que nous poursuivons
et continuerons A poursuivre sans relache notre ob-
jectif principal: que nos services soient toujours la
garantie d'une bonne protection. Nous ferons tout
ce qui est en notre pouvoir pour r6soudre l'affaire
Baumgold.

On y donne sfirement h entendre que l'enqu~te
se poursuivra jusqu'A ce que l'affaire Baumgold
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matter had been discovered and surely it is the
implication from such a statement that the appel-
lant as someone most interested in that investiga-
tion will be informed of the result thereof. The
evidence is that no officer of the appellant com-
pany ever heard any more from the respondent.

The learned trial judge has made a finding of
fact fully supportable on the evidence as follows:

The method by which the diamonds were removed
from the Baumgold safe was never determined, and
it is still questionable whether it was by a circum-
vention of the alarm system or by the complicity
of the employees of Baumgold or of the employees
of D.E.P., or a combination of any two of the three.

Surely, even this unsatisfactory conclusion of
the Baumgold investigation was of the greatest
interest to the appellant. If the system could be
circumvented simpliciter then Mr. Nunes-Vaz has
outlined alternative steps which he might take
and I have referred to them above. If the
Dominion Electric Protection Company employ-
ees were involved in the burglary, that fact was
one of the greatest interest to another subscriber
to the protection offered by the respondent com-
pany. No employee of the respondent was ever
determined to have been guilty of any such com-
plicity but immediately after the Baumgold rob-
bery the respondent did discharge four different
employees for security reasons. In the light of the
finding of the trial judge as to the result of the
Baumgold investigation, one cannot understand
why this important information should not have
been given to the appellant. It was the respond-
ent's position that it was an integral part of the
security which it offered its subscribers that no
one should know how the system could be cir-
cumvented and that therefore it would have
been most unwise to have ever admitted to the
appellant or any other subscriber that such re-
sult could be obtained. The appellant was in a
somewhat peculiar position. Only three persons
would have had any right to information as to the
security of the system: the president, the vice-
president, and Miss Geddes, who may be called
the informal secretary. Surely, the revelation to
them that the system could be circumvented
would not have been as dangerous to security gen-

soit r6solue et il peut certainement en 8tre d6duit
que l'appelante, que l'enquite int6ressait au plus
haut point, serait mise au courant des r6sultats
de celle-ci. D'aprbs la preuve, les fonctionnaires
de la compagnie appelante n'ont jamais eu d'au-
tres nouvelles de l'intimbe.

Le savant juge de premiere instance a tir6 la
conclusion de fait suivante, entibrement 6tay6e
par la preuve:

[TRADUCTION] On n'a jamais 6tabli comment les dia-
mants ont pu 6tre enlev6s du coffre-fort de M.
Baumgold; on ne sait pas encore si c'est parce que
le dispositif avertisseur a 6t6 d6jou6 ou si c'est grAce
A la complicit6 des employ6s .de M. Baumgold ou de
ceux de la D.E.P., ou encore par une combinaison
de deux de ces trois possibilit6s.

A coup stir, ce r6sultat de 1'enqu8te Baum-
gold, si peu satisfaisant soit-il, 6tait d'un tris
grand int6rt pour l'appelante. S'il 6tait possible,
simpliciter, de d6jouer le dispositif, M. Nunes-Vaz
a expos6 les autres mesures qu'il aurait pu pren-
dre et que j'ai mentionnies ci-dessus. Si des em-
ployds de la Dominion Electric Protection Com-
pany 6taient impliqu6s dans le vol, ce fait 6tait
du plus haut int6rt pour les autres abonn6s au
service qu'assurait la compagnie intim6e. Aucun
employ6 de l'intimbe n'a jamais t6 d6clar6 cou-
pable de pareille complicit6, mais imm6diate-
ment apr6s le vol chez M. Baumgold, I'intimde a
cong6di6 quatre employ6s pour des motifs de s6-
curit6. Etant donn6 la conclusion du juge de pre-
mibre instance quant au r6sultat de l'enquete
Baumgold, il est impossible de comprendre pour-
quoi cet important renseignement n'a pas 6t
communiqu6 h l'appelante. L'intimde a pr6tendu
qu'une caract6ristique inh6rente du service qu'elle
offrait A ses abonn6s 6tait que personne ne sache
comment d6jouer le dispositif, et qu'il aurait done
6t6 tris peu sage d'admettre A l'appelante, ou A
quelque autre abonn6, qu'on pouvait le dbjouer.
L'appelante 6tait dans une situation quelque peu
particulibre. Seules trois personnes auraient eu
le droit d'obtenir des renseignements quant A la
sfiret6 du dispositif: le pr6sident, le vice-pr6sident
et Mile Geddes, qui est en quelque sorte secr6taire
A titre officieux. II 6tait certainement moins dan-
gereux pour la s6curit6 en g6n6ral de leur r6vdler
que le dispositif pouvait etre d6jou6 que de ne
pas le faire, 6tant donn6 surtout qu'il 6tait fort
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erally as the failure to reveal such a fact especially
when it was quite possible that knowledge of the
fact was current in the underworld, if the Baum-
gold robbery resulted from circumvention, and
that it was even possible that some employees of
the respondent had been in complicity with the
burglars. Four of the employees had been subse-
quently discharged as security risks.

It is possible, of course, that misrepresentation
may be made by what has been called the
economy of truth, an expression used by Hodgins
J.A., in Kenny v. Lockwood7 , at p. 161. In this
case, I view the failure to inform the appellant
of the result of the Baumgold investigation after
the general manager of the respondent had for-
warded his letters of October 26, 1959, as more
than a mere "economy of truth". It is a case of
an implied undertaking to further report and then
a failure to so further report when most important
circumstances should have been reported.

There remains, therefore, the question of
whether these representations, which I have
found to be misrepresentations, give rise to a
cause of action. In this case, no reliance was
placed upon any allegation of fraud or deceit and
the case must be considered as merely one of in-
nocent misrepresentation.

The general understanding of the decision of
the House of Lords in Derry v. Peek8 was stated
to be that there could not be any action for dam-
ages for innocent misrepresentation and that fraud
in the strictest sense must be alleged and proved.
Fraud was said to be either a knowing misstate-
ment of the facts or a statement made recklessly
not caring whether it be true or false, and a state-
ment merely made in error and without investiga-
tion prior to the making thereof to determine
whether it was true or false was not fraud which
could give a cause of action.

A series of cases which need not be analyzed
here followed Derry v. Peek and applied that doc-
trine. However, in Nocton v. Lord Ashburton9 ,
the House of Lords had the opportunity to con-
sider Derry v. Peek and to place strict limitations
on the extent of the principle there enunciated.

[1932] O.R. 141, [1932] 1 D.L.R. 507.
(1889), 14 App. Cas. 337.
[1914] A.C. 932.
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possible que ce fait soit bien connu du.milieu inter-
lope si le vol Baumgold 6tait le r6sultat d'un dis-
positif d6jou6, et 6tant donn6 qu'il 6tait m~me
possible que certains employ6s de l'intimde aient

t6 complices des voleurs. Quatre .employds ont
par la suite 6t cong6di6s parce qu'ils constituaient
des risques pour la sdcurit6.

Evidemment, on peut faire une d6claration in-
exacte en taisant la vdrit6, comme le dit le Juge
d'appel Hodgins dans la cause Kenny v. Lock-
wood7 , p. 161. En l'espce, je suis d'avis qu'en
omettant d'informer l'appelante des r6sultats de
l'enquite Baumgold, apris les lettres du 26 octo-
bre 1959 du directeur g6ndral de l'intimde, on
n'a pas simplement <tu la v6rit6>. On avait pris
un engagement tacite de donner un compte rendu
plus d6taill6, et on n'a pas donn6 suite A cet en-
gagement, alors que des circonstances tras im-
portantes auraient di 8tre rapportdes.

Par cons6quent, il reste h d6terminer si ces d6-
clarations, que je d6clare 6tre des d6clarations
inexactes, confrent un droit d'action. En l'espice,
on ne se fonde sur aucune all6gation de fraude
ni de tromperie et il s'agit donc simplement d'une
affaire de d6claration inexacte faite de bonne foi.

L'interpr6tation g6n6ralement donn6e h la dd-
cision de la Chambre des Lords dans Derry v.
Peek8 , est qu'aucune action en dommages-int6rits
n'est recevable h l'dgard d'une d6claration inexacte
faite de bonne foi et que la fraude, au sens strict
du terme, doit 6tre all6gu6e et prouv6e. Il a 6t6
dit que la fraude 6tait soit une d6claration que
l'on sait erron6e sur des faits, soit une d6claration
faite d'une fagon ndgligente sans souci de son
exactitude; une simple d6claration erronde, faite
sans s'tre au pr6alable renseign6 sur son exacti-
tude, ne constitue pas une fraude propre A donner
un droit d'action.

Dans une s6rie de causes que nous n'avons pas
& analyser ici, la doctrine 6nonc6e dans l'arr8t
Derry v. Peek a 6td suivie et appliqude. Toutefois,
dans l'affaire Nocton v. Lord Ashburton9 , la
Chambre des Lords a en l'occasion d'6tudier
l'arr8t Derry v. Peek et de restreindre d'une fagon

'[1932] O.R. 141, [19321 1 D.L.R. 507.
'(1889), 14 App. Cas. 337.
9[19141 A.C. 932.
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The facts' in Nocton v. Ashburton were that a
solicitor had persuaded his client to release part
of the security in a mortgage held by the client
upon the representation that the balance of the
security was more than adequate. The solicitor
himself held a subsequent mortgage upon the
premises released and, of course, his security was
considerably improved by the release of the sub-
ject thereof from his client's prior mortgage. The
mortgagor defaulted in the payment of the client's
mortgage and the security therefor proved most
inadequate so that the client Ashburton suffered
a very heavy loss and took action against the
solicitor Nocton on the basis of the solicitor's
misrepresentation. Neville J., at trial, found that
although the misrepresentation was carelessly
made it was not fraudulent and relying on Derry
v. Peek dismissed the action. The Court of Appeal
reversed this finding, held that the representation
was fraudulent and therefore held- the solicitor
liable. The Law Lords, on further appeal, were
of the opinion that it was not proper to reverse
a finding of fact made as to the non-fraudulent
character of the representation by the trial judge
after he had heard the witnesses and considered
all the circumstances. They then concluded that
Derry v. Peek did not apply to all cases of inno-
cent misrepresentation but that, on the other
hand, there were cases where misrepresentation
although innocent would give rise to a cause of
action. Viscount Haldane, the Lord Chancellor,
in a lengthy and very carefully considered judg-
ment, accepted as a starting point a statement
made by Lord Herschell in the course of his
reasons in Derry v. Peek wherein Lord Herschell
had carefully excluded from the class,

those cases where a person within whose special
province it lay to know a particular fact, has given
an erroneous answer to an inquiry made with re-
gard to it by a person desirous of ascertaining the
fact for the purpose of determining his course...

In Nocton v. Ashburton, the Court found that
the situation between a solicitor and his client was

stricte la port6e du principe qui y est 6nonc6.
Dans l'affaire Nocton v. Ashburton, un avocat
avait convaincu son client de libdrer une partie
de la garantie d'une hypothaque que ce client
d6tenait et, A cette fin, lui avait d6clar6 que ce
qui resterait de la garantie 6tait plus que suffisant.
L'avocat d6tenait lui-m~me une hypothaque sub-
s6quente sur les biens lib6r6s; 6videmment, sa
garantie se trouvait considbrablement am6lior6e
par la lib6ration des biens garantissant l'hypoth6-
que ant6rieure de son client. Le d6biteur hypoth6-
caire a manque a son engagement de payer au
client le montant de l'hypothaque et la garantie
s'est av6r6e insuffisante; M. Ashburton a subi
de trbs lourdes pertes et a actionn6 l'avocat Noc-
ton, all6guant que ce dernier lui avait fait une
d6claration inexacte. En premibre instance, le
Juge Neville a conclu que bien que la d6claration
inexacte ait 6t6 faite d'une fagon n6gligente, elle
n'6tait pas frauduleuse; se fondant sur l'arr~t
Derry v. Peek, il a rejet6 l'action. La Cour d'appel
a infirm6 cette conclusion, d6cid6 que la d6clara-
tion 6tait frauduleuse et par cons6quent tenu l'avo-
cat responsable. Sur appel subs6quent, les mem-
bres juristes de la Chambre des Lords ont
exprim6 l'avis qu'ils ne pouvaient infirmer une
conclusion de fait quant au caractbre non fraudu-
leux de la d6claration, A laquelle le juge de pre-
mibre instance 6tait arriv6 aprbs avoir entendu
les t6moins et examin6 toutes les circonstances. Ils
ont ensuite conclu que l'arrt Derry v. Peek ne
s'appiiquait pas & tous les cas de d6clarations
inexactes faites de bonne foi, mais que, d'autre
part, dans certains cas, une d6claration inexacte,
bien que faite de bonne foi, conf6rait un droit
d'action. Dans un long et trbs minutieux juge-
ment, le vicomte Haldane, Lord chancelier, a
accept6 comme pr6misse un commentaire dans
lequel Lord Herschell, en rendant ses motifs
dans la cause Derry v. Peek, avait bien exclu de
la catigorie,
[TRADUCTION] ... les cas oii une personne, oblig6e
de par sa sp6cialit6 de connaitre un fait particulier,
a donn6 une r6ponse erron6e A ce sujet A une per-
sonne d6sireuse d'8tre fix6e sur le fait en question
pour d6terminer les mesures qu'elle devait pren-
dre...

Dans l'affaire Nocton v. Ashburton, la Cour a
conclu que les relations entre un avocat et son
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one of those cases. It is true that the major part
of the reasons given by the various Law Lords in
that case deals with the situation where the repre-
sentor is in some fiduciary relationship to the
representee but that circumstance may be validly
explained by saying that that was the situation
with which the Law Lords were concerned in that
particular case not that a case of fiduciary rela-
tionship is the only one within Lord Herschell's
carefully enunciated exception which I have
quoted above.

There have been a series of cases in which an
innocent misrepresentation has been held to give
rise to damages following Nocton v. Ashburton.
Such situations include those between banker and
customer. The applicability of the liability under
the principle was, however, refused in Candler v.
Crane, Christmas & Co.'0 , a claim made by a per-
son who was then a prospective investor and who
was given, by an accountant of the company in
which he was considering investing, an erroneous
statement of that company's affairs. In that case
Lord Denning, in a very strong dissenting judg-
ment, was in favour of finding liability, saying at
p. 178:

If you read the great cases of Ashby v. White,
(1703) 2 Ld. Raym. 938, Pasley v. Freeman,
(1789) 3 Term. Rep. 51, and Donoghue.v. Steven-
son, [1932] A.C. 562, you will find that in each of
them the judges were divided in opinion. On the
one side there were the timorous souls who were
fearful of allowing a new cause of action. On the
other side there were the bold spirits who were ready
to allow it if justice so required. It was fortunate
for the common law that the progressive view pre-
vailed. Whenever this argument of novelty is put
forward I call to mind the emphatic answer given
by Pratt, C.J., nearly two hundred years ago in
Chapman v. Pickersgill, (1762) 2 Wilson 145, 146,
when he said:

I wish never to hear this objection again. This
action is for a tort: torts are infinitely various; not
limited or confined, for there is nothing in nature
but may be an instrument of mischief.

2o [1951] 2 K.B. 164.

client dtaient un de ces cas. Il est vrai que la ma-
jeure partie des motifs donn6s par les membres
juristes de la Chambre des Lords dans cette
cause-lh vise la situation oti celui qui fait la d6-
claration a pour ainsi dire des rapports fiduciaires
avec la personne A qui il s'adresse, mais on peut
validement expliquer cette circonstance en disant
que telle 6tait la situation sur laquelle les Lords
devaient se pencher dans cette affaire-1 et que
l'exception pr6cit6e que Lord Herschell a soi-
gneusement 6nonc6e ne visait pas uniquement
une relation fiduciaire.

Il existe une s6rie de causes dans lesquelles une
d6claration inexacte faite de bonne foi a donn6
lieu h 1'octroi de dommages-int6r~ts, suivant l'af-
faire Nocton v. Ashburton. Ces situations com-
prennent les relations de banquier i client. Toute-
fois, dans la cause Candler v. Crane, Christmas
& Co.'0 , la Cour a refus6 de reconnaitre l'appli-
cabilit6 de la responsabilit6 en vertu du principe;
il s'agissait de la r6clamation d'une personne qui
voulait faire un placement dans une compagnie
et A qui le comptable de cette dernibre a fait une
d6claration erron6e sur les affaires de la com-
pagnie. Dans cette cause-lk, Lord Denning, dans
une dissidence trbs marqude, 6tait dispos6 A con-
clure A la responsabilit6; il a dit, p. 178:
[TRADUCTION] La lecture des causes c6lbres de
Ashby v. White, (1703) 2 Ld. Raym. 938, Pasley
v. Freeman, (1789) 3 Term. Rep. 51, et Donoghue
v. Stevenson, [1932] A.C. 562, nous montre que
dans chacune de ces causes, les juges 6taient par-
tag6s en deux camps. D'un c6t6, il y avait les timords
qui craignaient de permettre la cr6ation d'une nou-
velle cause d'action. De l'autre, il y avait les t6m6-
raires qui 6taient dispos6s h le permettre si c'6tait
dans l'int6rt de la justice. Heureusement pour la
common law, l'opinion progressive a pr6valu. Chaque
fois que cet argument de la nouveaut6 est mis de
l'avant, je rappelle la r6ponse cat6gorique que le Juge
en chef Pratt a donn6e il y a prbs de deux cents ans
dans l'affaire Chapman v. Pickersgill, (1762) 2
Wilson 145, 146:

J'espbre ne plus jamais avoir & entendre cette
objection. II s'agit d'une action d6coulant d'un d6lit
civil: il existe un nombre infini de dblits civils;
ils ne sont ni limit6s ni restreints, car il n'y a rien
dans la nature qui ne peut Stre un instrument de
tort.

o [1951] 2 K.B. 164.
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The same answer was given by Lord Macmillan in
Donoghue v. Stevenson when he said:

The criterion of judgment must adjust and adapt
itself to the changing circumstances of life. The
categories of negligence are never closed.

I beg leave to quote those cases and those passages
against those who would emphasize the paramount
importance of certainty at the expense of justice.
It needs only a little imagination to see .how much
the common law would have suffered if those de-
cisions had gone the other way.

The extent to which the principle should be
applied came to a head in Hedley Byrne & Co.
Ltd. v. Heller & Partners Ltd." There, Hedley
Byrne were engaged in business with a company
known as Easipower Ltd. and first in August of
1958 turned to their own bankers, the National
Provincial Bank, and inquired whether such bank-
ers could inform them in confidence of the finan-
cial status of Easipower Ltd. The National Pro-
vincial Bank, Piccadily Office, communicated with
its city office, and the representative of the city
office telephoned Heller & Partners Ltd. who were
the bankers for Easipower Ltd. The officer of the
latter company, the respondents, on the day of the
call, made an exact note of that telephone request:

They wanted to know in confidence and without
responsibility on our part, the respectability and
standing of Easipower Ltd., and whether they would
be good for an advertising contract for Z 8,000 to
£9,000. I replied, the company recently opened an
account with us. Believed to be respectably consti-
tuted and considered good for its normal business
engagements....

Later, in November of the same year, the ap-
pellants wrote to their bankers, the National
Provincial Bank, at its Piccadilly Branch, asking
again that the financial structure and status of
Easipower Ltd. be investigated concluding that
it would be appreciated if the bank could make
its check as exhaustive as it reasonably could. The
National Provincial Bank wrote to the respon-

Dans la cause Donoghue v. Stevenson, Lord Macmil-
lan a donn6 la mime r6ponse:

Le critbre de jugement doit se r6gler sur les cir-
constances changeantes de la vie et s'y adapter.
Les diverses sortes de negligence ne sont jamais
ddfinitivement fig6es.

Qu'on me permette d'invoquer ces causes et ces
extraits contre ceux qui pr6conisent I'importance
primordiale de la certitude aux d6pens de la justice.
II suffit de faire preuve d'un peu d'imagination pour
s'apercevoir jusqu'A quel point la common law aurait
souffert si ces d6cisions avaient favoris6 l'autre point
de vue.

La port6e de 1'application de ce principe a fina-
lement 6t d6terminbe dans la cause Hedley Byrne
& Co. Ltd. v. Heller & Partners Ltd.". Dans cette
cause-lA, Hedley Byrne faisait affaires avec une
compagnie appel6e Easypower Ltd.; en aofit 1958,
elle a demand6 a ses propres banquiers, la Nation-
al Provincial Bank, s'il leur 6tait possible de l'in-
former confidentiellement sur la situation finan-
cibre de Easypower Ltd. La succursale Piccadilly
de la National Provincial Bank a communiqu6
avec son 6tablissement urbain et le repr6sentant
de ce dernier a t616phon6 A Heller & Partners
Ltd., banquiers de Easypower Ltd. Le jour de
l'appel, le fonctionnaire de cette dernibre banque,
l'intim6e, a not6 par 6crit la demande precise qui
lui avait 6t6 faite par t6l6phone:

[TRADUCTION] Ils voulaient savoir confidentielle-
ment et sous toutes r6serves de notre part si Easy-
power Ltd. 6tait une entreprise respectable, quelle
6tait sa situation et si elle pouvait honorer un con-
trat de publicit6 de 8,000 A 9,000 livres sterling.
J'ai r6pondu que la compagnie avait r6cemment
ouvert un compte h notre 6tablissement. Qu'on la
croyait honorablement constitu6e et apte A faire face
h ses engagements commerciaux normaux. . . .

Par la suite, en novembre de la meme annie,
I'appelante a 6crit i ses banquiers, la National
Provincial Bank, h sa succursale Piccadilly, leur
demandant encore une fois d'enqu8ter sur la struc-
ture et I'6tat financiers de Easypower Ltd.; ils
terminaient en disant qu'ils seraient reconnaissants
h la banque de faire une v6rification aussi com-
pl~te qu'il leur 6tait raisonnablement possible de

" [1964] A.C. 465 (C. des L.).
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dents Heller & Partners Ltd., a letter headed
"Private and Confidential" and reading:

Dear Sir,

We shall be obliged by your opinion in confidence
as to the respectability and standing of Easipower
Ltd., 27 Albemarle Street, London, W.1, and by
stating whether you consider them trustworthy, in
the way of business, to the extent of £100,000 per
annum advertising contract.

Four days later, the respondent replied "Confi-
dential, for your private use and without responsi-
bility on the part of this bank or its officials." . . .

ReE........Ltd.
Respectably constituted company, considered good

for its ordinary business engagements. Your figures
are larger than we are accustomed to see.

Hedley Byrne & Co. Ltd. proceeded to make
contracts for advertising whereby they rendered
themselves personally liable for a very large sum
and upon the insolvency of Easipower Ltd.
suffered a loss of some £ 17,000. It is to be noted
that Heller & Partners Ltd. were not the bankers
for and had no connection with Hedley Byrne &
Co. and that the advice given to Hedley Byrne &
Co. through the National Provincial Bank was
given altogether gratuitously and without any
situation whereby Heller & Partners Ltd. stood
to profit.

It is, of course, apparent from the recital of
the facts, that there is no question of fraud or
deceit. It was, however, taken as proved that
the representation as to the worth of Easipower
Ltd. was made carelessly and was in fact a mis-
representation. The action came on for trial be-
fore McNair J. who gave judgment dismissing the
action on the ground that the defendant Heller &
Partners owed no duty of care to the appellants,
saying, in part:

In my judgment, however, these facts, though
clearly relevant on the question of honesty if this
had been in issue, are not sufficient to establish any
special relationship involving a duty of care even if

faire. La National Provincial Bank a adress6 A
l'intim6e Heller & Partners Ltd. la lettre suivante,
au haut de laquelle figurait l'inscription <Person-
nel et confidentiel :

[TRADUCTION] Monsieur,
Auriez-vous l'obligeance de nous faire parvenir

votre opinion, en toute confidence, sur la respecta-
bilit6 et la situation de Easypower Ltd., 27 rue
Albemarle, Londres, W.1., et de nous dire si vous
la consid6rez digne de confiance, en affaires, pour
un contrat de publicit6 de 100,000 livres par an.
Quatre jours plus tard, l'intim6e a r6pondu ce qui
suit: [TRADUCTION] <Confidentiel, pour votre usa-
ge personnel et sous toutes r6serves de la part de
la banque ou de ses fonctionnaires> ...

Objet: E . . . . . Ltd.
Compagnie honorablement constitude, consid6rbe
apte A faire face & ses engagements commerciaux
ordinaires. Les montants que vous mentionnez sont
plus importants que ceux que nous avons l'habitude
de voir.

Hedley Byrne & Co. Ltd. a alors pass6 des
contrats de publicit6, en vertu desquels elle s'est
engag6e personnellement & payer une somme trbs
importante, et lorsque Easypower Ltd. est devenue
insolvable, Hedley Byrne a subi une perte de
quelque 17,000 livres. Notons que Heller & Part-
ners Ltd. n'6tait pas le banquier de Hedley Byrne
& Co. et n'avait aucun rapport avec elle; l'opinion
qu'elle lui a donnde par l'interm6diaire de la Na-
tional Provincial Bank, a 6t6 donn6e a titre gratuit
et sans qu'il lui soit possible d'une fagon ou d'une
autre de profiter de la situation.

D'aprbs l'expos6 des faits, 6videmment, il n'est
aucunement question de fraude ni de tromperie.
Toutefois, il a 6t6 tenu pour 6tabli que la d6clara-
tion relative & la situation de Easypower Ltd. a
6t6 faite avec n6gligence et 6tait en r6alit6 une
d6claration inexacte. La cause a 6t6 entendue par
le Juge McNair, qui a rejet6 l'action pour le motif
que la d6fenderesse Heller & Partners n'avait au-
cune obligation de diligence envers 1'appelante;
il a affirm6, entre autres choses:

[TRADUCTION] A mon sens, toutefois, bien que ces
faits eussent clairement 6t6 pertinents si la question
de l'honnatet6 avait 6t6 en jeu, ils ne suffisent pas h
6tablir quelque relation particulibre comportant une
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it was open to me to extend the sphere of special
relationship beyond that of contract and fiduciary
relationship.

(The italicizing is my own.)

The Court of Appeal affirmed the judgment
at trial feeling bound by authority and not satis-
fied that it would be reasonable to impose upon
the banker the obligation suggested. All five Law
Lords sitting on the appeal to the House of Lords
gave judgment. Although they were unanimous in
dismissing the appeal upon the ground that the
respondent Heller & Partners Ltd. had expressly
disclaimed responsibility in exact words when
giving the first representation and also the second,
the various members of the House of Lords all
expressed the view that apart from such dis-
claimer, the respondents would have been liable.
Lord Reid in his reasons referred to Viscount
Haldane's using as the base for his judgment in
Nocton v. Ashburton the speech of Lord Her-
schell in Derry v. Peek, which I have quoted
above, and also referred to Lord Haldane's
further statement in Robinson v. National Bank
of Scotland Ltd.12, at p. 157, where the Lord
Chancellor said:
In saying that I wish emphatically to repeat what I
said in advising this House in the case of Nocton v.
Lord Ashburton, [1914] A.C. 932, that it is a great
mistake to suppose that, because the principle in
Derry v. Peek, 14 App. Cas. 337, clearly covers all
cases of the class to which I have referred, there-
fore the freedom of action of the courts in recog-
nizing special duties arising out of other kinds of
relationship which they find established by the evi-
dence is in any way affected. I think, as I said in
Nocton's case, that an exaggerated view was taken
by a good many people of the scope of the de-
cision in Derry v. Peek. The whole of the doctrine
as to fiduciary relationships, as to the duty of care
arising from implied as well as express contracts,
as to the duty of care arising from other special re-
lationships which the courts may find to exist in
particular cases, still remains, and I should be very
sorry if any word fell from me which should sug-
gest that the courts are in any way hampered in
recognizing that the duty of care may be established
when such cases really occur.

(The italicizing is my own.)

[1916] S.C. (H.L.) 154.

obligation de diligence et ce, mime si j'avais la
facult6 d'dtendre la sphere des relations particulidres
au-deli des relations contractuelles et fiduciaires.

(J'ai ajout6 les italiques.)

La Cour d'appel, se sentant li6e et n'6tant pas
convaincue qu'il serait raisonnable d'imposer au
banquier l'obligation all6gu6e, a confirm6 le
jugement de premiere instance. Les cinq mem-
bres juristes de la Chambre des Lords qui ont
sidg6 lors de l'appel ont tous rendu jugement.
Bien qu'ils aient unanimement rejet6 l'appel pour
le motif que l'intimde Heller & Partners Ltd. avait
express6ment et en termes pr6cis d6clin6 toute
responsabilit6 h l'6gard de sa premibre et de sa
seconde d6claration, les divers membres juristes
de la Chambre des Lords ont tous exprim6
1'avis que si elle ne l'avait pas fait, l'intimde aurait
6t6 responsable. Dans ses motifs, Lord Reid a
mentionn6 que le vicomte Haldane s'6tait fond6,
en rendant jugement dans la cause Nocton v.
Ashburton, sur l'expos6 de Lord Herschell dans
1'affaire Derry v. Peek, pr6cit6e; il a 6galement
fait mention du commentaire suivant que le Lord
Chancelier Haldane avait fait dans la cause Ro-
binson v. National Bank of Scotland Ltd.12:

[TRADUCTION] A cet 6gard, je r6phte avec insistance
ce que j'ai dit en conseillant cette Chambre dans la
cause Nocton v. Lord Ashburton, [1914], A.C. 932,
savoir que l'on commet une grave erreur en pr6-
sumant que parce que le principe 6tabli dans la
cause Derry v. Peek, 14 App. Cas. 337, vise claire-
ment tous les cas de la cat6gorie dont j'ai parl6, cela
influe sur la latitude des tribunaux de reconnaitre
l'existence de devoirs particuliers d6coulant d'autres
sortes de relations que la preuve, selon eux, a
6tablies. Comme je l'ai dit dans la cause Nocton, je
crois que bien des gens ont exag6r6 la port6e de
l'arr&t Derry v. Peek. L'ensemble de la doctrine
ayant trait aux relations fiduciaires, a l'obligation de
diligence d6coulant de contrats expris ou tacites, A
l'obligation de diligence d6coulant d'autres relations
particulibres i l'existence desquelles les Cours peu-
vent conclure dans certains cas, s'applique encore et
je ne voudrais vraiment pas qu'une seule de mes
paroles donne a penser que la latitude des tribunaux
pour reconnaitre que l'obligation de diligence peut
Etre 6tablie quand ces cas se prbsentent vraiment,
est de quelque fagon entrav6e.
(J'ai ajout6 les italiques.)

12 [19161 S.C. (C. des L.) 154, 157.
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Lord Read points out that this passage made it
clear that Lord Haldane did not think that a duty
to take care must be limited to cases of fiduciary
relationship in the narrow sense and that Lord
Haldane spoke, on the other hand, of "special
relationships" and expressed the view that there
was no logical stopping place short of all those
relationships where it is plain that the party seek-
ing information or advice was trusting the other
to exercise such a degree of care as the circum-
stances required, where it was reasonable for him
to do that, and where the other gave the in-
formation or advice when he knew or ought to
have known that the inquirer was relying on it.
Lord Reid continued, at p. 486:

A reasonable man, knowing that he was being
trusted or that his skill and judgment were being
relied on, would, I think, have three courses open
to him. He could keep silent or decline to give the
information or advice sought: or he could give an
answer with a clear qualification that he accepted no
responsibility for it or that it was given without that
reflection or inquiry which a careful answer would
require: or he could simply answer without any
such qualification. If he chooses to adopt the last
course he must, I think, be held to have accepted
some responsibility for his answer being given care-
fully, or to have accepted a relationship with the
inquirer which requires him to exercise such care
as the circumstances require.

A similar view was expressed by the other Law
Lords and I need not make extensive reference
to their judgments.

In considering Hedley Byrne & Co. Ltd. v.
Heller & Partners Ltd., Schroeder J.A., in giving
reasons for the Court of Appeal for Ontario,
quoted the paragraph which I have just quoted
and expressed the view that the respondent in
this case had followed the first course mentioned
by Lord Reid, that is, he had kept silent or
declined to give the information. With respect, I
must express an opposite conclusion. Although
Schroeder J.A. excepted from his statement the
evidence as to the representation made by the
so-called technician since he was of the opinion

Lord Reid signale que ce passage montre clai-
rement que Lord Haldane ne croyait pas que l'o-
bligation de diligence devait se limiter aux seuls
cas oit existent des relations fiduciaires au sens
strict de l'expression, et que Lord Haldane a
d'autre part parl6 de <<relations particulibres>', et
il exprime l'avis qu'il n'est pas logique de fixer
des limites qui excluraient toutes les relations qui
sont de celles oi it est clair que la partie qui de-
mande un renseignement ou un conseil croit que
l'autre partie exercera la diligence requise par les
circonstances, oii il est raisonnable pour elle de le
croire, et oii l'autre partie a donn6 le rensei-
gnement ou le conseil demand6 lorsqu'elle savait
ou aurait dit savoir que la personne en question
comptait sur ce renseignement ou ce conseil. Lord
Reid a ajout6, p. 486:

[TRADUCTION] Un homme raisonnable qui sait
qu'on lui fait confiance ou qu'on se fie A son habilet6
ou a son jugement, pourrait choisir, a mon avis,
entre les trois partis suivants. II pourrait ne rien dire
ou refuser de donner le renseignement ou le conseil
demand6; ou il pourrait r6pondre avec la r6serve bien
claire qu'il n'assume aucune responsabilit6 A cet
6gard ou qu'il n'y a pas consacr6 le temps de r6-
flexion ou de recherche que nicessiterait une r6ponse
minutieuse; ou encore, il pourrait tout simplement
r6pondre sans apporter pareille r6serve. S'il prend
le troisibme parti, on doit, A mon avis, pr6sumer qu'il
a accept6 d'assumer une certaine responsabilit6
quant h l'exactitude de sa r6ponse ou qu'il a accept6
la formation d'une certaine relation avec l'autre
partie, relation qui l'oblige h exercer la diligence re-
quise par les circonstances.

Les autres membres juristes de la Chambre
des Lords ont exprim6 un avis semblable et il
n'est pas n6cessaire de reprendre en d6tail leurs
jugements.

Lorsqu'il a 6tudid la cause Hedley Byrne & Co.
Ltd. v. Heller & Partners Ltd., dans les motifs
qu'il a rendus au nom de la Cour d'appel de l'On-
tario, le Juge d'appel Schroeder a cit6 le paragra-
phe que je viens de citer et exprim6 1'avis qu'en
l'espice, l'intim6e avait pris le premier parti men-
tionn6 par Lord Reid, c'est-4-dire qu'elle n'avait
rien dit ou avait refus6 de donner le renseigne-
ment. Je dois dire que je ne suis respectueuse-
ment pas de cet avis. Bien que dans son commen-
taire, le Juge d'appel Schroeder ait exclu le
t6moignage relatif A la d6claration du pr6sum6
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that it could not bind the company, I am of the
opinion that the representation made by the gen-
eral manager in the two letters dated October 25th
which I have quoted was much more than re-
fraining from giving any information or advice.
The letters contained the bald statement that the
equipment had functioned properly and as I have
pointed out certainly implied that a further report
would be made when the investigation had been
completed, an undertaking which the respondent
failed to carry out, and in failing to make such
further report, by what has been nicknamed an
"economy of truth", in fact misrepresented the
situation.

I am, therefore, of the opinion that the res-
pondent here adopted not the first course out-
lined by Lord Reid but the third course outlined
by Lord Reid, i.e., that the respondent simply
answered without any qualification. As Lord Reid
pointed out, a respondent choosing the last course
must be held to have accepted some responsibility
for his answer being given carelessly or to have
accepted a relationship with the inquirer which
required him to exercise such care as the circum-
stances required. Lord Morris of Borth-y-Gest
said at p. 502:

My Lords, I consider that it follows and that it
should now be regarded as settled that if someone
possessed of a special skill undertakes, quite irre-
spective of contract, to apply that skill for the
assistance of another person who relies upon such
skill, a duty of care will arise. The fact that the
service is to be given by means of or by the instru-
mentality of words can make no difference. Further-
more, if in a sphere in which a person is so placed
that others could reasonably rely upon his judgment
or his skill or upon his ability to make careful in-
quiry, a person takes it upon himself to give in-
formation or advice to, or allows his information or
advice to be passed on to, another person who, as
he knows or should know, will place reliance upon
it, then a duty of care will arise.

Lord Devlin at p. 530, said:

I shall therefore content myself with the proposi-
tion that wherever there is a relationship equivalent
to contract, there is a duty of care.

technicien, estimant que cette d6claration ne pou-
vait pas lier la compagnie, je suis d'avis que, dans
les deux lettres du 25 octobre dont j'ai fait men-
tion, le directeur g6n6ral a fait plus que s'abstenir
de donner quelque renseignement ou conseil que
ce soit. Il y affirme simplement que le dispositif
avait bien fonctionn6 et, comme je l'ai signal6, il
a certainement laiss6 entendre qu'un rapport serait
fait une fois l'enqu~te close, engagement auquel
l'intimbe n'a pas donn6 suite; en ne faisant pas cet
autre rapport, en (<taisant la v6rit6>, pour repren-
dre l'expression employ6e, il a en r6alit6 fait une
d6claration inexacte au sujet de la situation.

Je suis donc d'avis qu'en l'espice, 1'intim6e n'a
pas choisi de prendre le premier des partis 6nonc6
par Lord Reid, mais le troisibme, c'est-A-dire que
l'intim6e a simplement r6pondu sans apporter de
r6serve. Comme 1'a signal6 Lord Reid, il faut pr6-
sumer que l'intim6e qui choisit le dernier parti
accepte d'assumer une certaine responsabilit6 pour
avoir donn6 une r6ponse n6gligente, ou accepte
d'avoir avec l'autre partie des relations qui l'obli-
gent A exercer la diligence requise par les cir-
constances. Lord Morris of Borth-y-Gest dit,
p. 502:

[TRADUCIoN] Je considbre, chers colligues, qu'il
s'ensuit et qu'il devrait maintenant 6tre consid6r6
comme 6tabli que, lorsque quelqu'un qui posshde une
habilet6 particulibre s'engage, tout i fait ind6pendam-
ment d'un contrat, A mettre cette habilet6 au service
d'une autre personne qui se fie A cette habilet6, une
obligation de diligence est cr66e. Le fait que le ser-
vice doit 6tre rendu A l'aide ou au moyen de mots
ne peut faire de difference. De plus, lorsqu'une per-
sonne, qui occupe dans un domaine d6termin6 une
place propre a inciter les gens a avoir raisonnable-
ment confiance en son jugement ou en son habilet6,
ou en son aptitude A faire des recherches minutieuses,
prend sur elle de donner un renseignement ou un
conseil, ou permet que ce renseignement ou ce conseil
soit transmis A un tiers qui, comme elle le sait ou
devrait le savoir, s'y fiera, une obligation de diligence
est cr66e.

Lord Devlin dit, p. 530:

[mAnucnroN] Je me contenterai donc du principe
que chaque fois qu'il y a une relation 6quivalant a
une relation contractuelle, il y a une obligation de
diligence.
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The learned author of Fleming on the Law of
Torts, in the 4th edition, at p. 564, in referring
to Hedley Byrne v. Heller & Partners, said:

The sheet anchor of a duty of care is the speaker's
assumption of responsibility for what he says. In
other words, the recipient must have had reason-
able grounds for believing that the speaker expected
to be trusted. There is a world of difference, e.g.,
between casual statements on social or informal
occasions and serious communications made in cir-
cumstances warranting reliance. Usually, though by
no means exclusively, the latter are encountered in
the sphere of business or professional affairs, though
not necessarily between persons linked by a con-
tractual or fiduciary tie in the conventional sense.

I am of the view that the learned author, in that
statement, properly summarized the effect of
Hedley Byrne v. Heller & Partners, and I apply
the case and that summary to the facts in the
present case. Certainly, the inquiries made by the
insurance representatives in their letters replied
to by the general manager of the respondent on
October 26, 1959, and the inquiry made by Miss
Geddes to the unnamed technician were not made
on social or informal occasions but were serious
communications made in circumstances where
the representor could have no other view than
that his expert opinion was intended to be relied
on.

I am personally of the view that under the
circumstances which existed in the present case,
that is, that the respondent was supplying to the
appellant a very important service under a written
contract and the inquiry was whether such ser-
vice was and could be efficiently performed and
the representation was that it was so being per-
formed, the decision in Nocton v. Lord Ash-
burton is enough to justify a decision in favour
of the appellant. Herein, I think I should note
that Addy J., in his reasons, said:

I feel also in the present case that, due to the
existence of the contract and also the special knowl-
edge which D.E.P. had, covering the subject matter
of burglar protection systems, a special relation
existed between the plaintiff and the defendant. By
reason of this D.E.P. would, in my view, be respon-

En parlant de la cause Hedley Byrne v. Heller
& Partners, le savant auteur de Fleming on The
Law of Torts, 4e 6dition, p. 564, dit:
[TRADUCTION] L'ancre de salut d'une obligation de
diligence, c'est que la personne qui parle assume la
responsabilit6 de ce qu'elle dit. En d'autres termes,
la personne qui regoit le message doit avoir eu des
motifs raisonnables de croire que cette autre per-
sonne s'attendait ? 6tre crue. Il existe une diff6rence
consid6rable, par exemple, entre une remarque faite
en passant au cours d'une r6union mondaine ou
officieuse, et une communication faite s6rieusement
dans des circonstances propres A inspirer conflance.
D'habitude, mais pas toujours cependant, ce dernier
genre de communication se rencontre dans le do-
maine des affaires ou des relations professionnelles,
mais pas n6cessairement entre des personnes ayant
entre elles des liens contractuels ou fiduciaires, au
sens courant de ces termes.

A mon avis, le savant auteur a bien r6sum6,
dans ce commentaire, 1'effet de l'arr8t Hedley
Byrne v. Heller & Partners et j'applique cette d6-
cision et ce r6sum6 aux faits de l'espbce. A coup
sfir, les renseignements demandis par les repr6-
sentants des assureurs, dans des lettres auxquelles
a r6pondu le directeur g6n6ral de l'intim6e le 26
octobre 1959, et le renseignement demand6 par
Mne Geddes au technicien non identifi6, n'ont
pas t6 demand6s au cours de r6unions mondaines
ou officieuses; il s'agit plut6t de communications
s6rieuses faites dans des circonstances oil celui
qui faisait la d6claration ne pouvait pas ne pas
pr6sumer qu'on se fierait A son opinion d'expert.

Je suis personnellement d'avis que dans les
circonstances de 'espice, oii I'intimbe fournissait
A l'appelante un service trbs important en vertu
d'un contrat 6crit, oil on a voulu savoir si le ser-
vice 6tait et pouvait 8tre efficace et oii la r6ponse
a 6t qu'il l'6tait, 1'arrit Nocton v. Lord Ashburton
nous permet de prononcer en faveur de 1'appe-
lante. Je crois qu'il convient de citer ces commen-
taires du Juge Addy dans les motifs qu'il a ren-
dus en l'esp~ce:

[TRADUCTION] Je crois 6galement, en l'espbce,
6tant donn6 l'existence du contrat et les connais-
sances sp6ciales de la D.E.P. relativement aux dis-
positifs de protection contre le cambriolage, qu'il
existait une relation particulibre entre la demande-
resse et la d6fenderesse. De ce fait, la D.E.P. serait,
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sible for any misrepresentation pertaining to bur-
glar protection which it negligently made to the
plaintiff and which caused damages by inducing the
plaintiff to fail to take precautions against burglary
which it otherwise would have taken. If, in the or-
dinary course of business or in professional affairs
a person seeks information or advice from another,
who is not under contractual obligation to give this
advice, in circumstances in which a reasonable man
so asked would know that he was being trusted or
that his skill or judgment was being relied on, and
the person asked chooses to give the information or
advice, without clearly so qualifying his answer to
show that he does not accept responsibility, then the
person replying accepts the legal duty to exercise
such care as the circumstances require in making his
reply; and for a failure to exercise that care, an
action will lie if damage results.

In so far as that paragraph is a statement of
facts, I accept it; in so far as it is a statement of
law, I agree with it. In the present case, there
was no such express denial of responsibility as was
found to have saved Heller & Partners in Hedley
Byrne v. Heller & Partners. In my opinion, the
appellant is entitled to succeed upon the basis of
the doctrine outlined in the latter case even if
he thought that Nocton v. Ashburton did not go
far enough to aid it.

Before concluding my consideration of whether
the appellant is entitled to succeed on his claim
for actionable misrepresentation, I must refer
to a case in this Court: Guay v. Sun Publishing
Company Limited". There, a publishing company
in Vancouver had published a news item stating
that the appellant's husband and three children
had been killed in an automobile accident in
Ontario where the husband and three children
were then living. No such accident took place and
the respondent was unable to get any explanation
whatsoever for the publication of the article. The
appellant took action for negligence but did not
allege either fraud or malice or the existence of
any contractual relationship between her and the
newspaper. The action was maintained at trial but
the Court of Appeal for British Columbia allowed

A mon avis, responsable de toute d6claration inexacte
au sujet du service de protection qu'elle a fait d'une
fagon n6gligente A la demanderesse, et qui a caus6
des dommages en incitant cette dernibre a ne pas
prendre les pr6cautions qu'elle aurait autrement
prises. Si, dans le cours ordinaire des affaires ou
des relations professionnelles, on demande un ren-
seignement ou un conseil & une personne qui n'est
pas contractuellement tenu de donner cet avis, et ce,
dans des circonstances oiI un homme raisonnable i
qui on fait cette demande soit qu'on lui fait confiance
ou qu'on se fie A son habilet6 ou h son jugement,
cette personne, en d6cidant de donner le renseigne-
ment ou le conseil, sans clairement apporter de r6-
serve, de fagon A montrer qu'elle n'assume aucune
responsabilit6, accepte l'obligation l6gale d'exercer
la diligence requise par les circonstances en donnant
sa reponse; si elle omet d'exercer cette diligence,
elle sera susceptible de poursuites en cas de pr6-
judice.

Pour autant que ce paragraphe constitue un
expos6 de faits, je l'accepte; pour autant que
c'est un 6nonc6 du droit, j'y souscris. En l'espce,
il n'existe aucune stipulation expresse d'irrespon-
sabilit6 telle que celle pour laquelle il a 6t6
conclu en faveur de Heller & Partners dans l'af-
faire Hedley Byrne v. Heller & Partners. A mon
avis, l'appelante peut avoir gain de cause selon la
doctrine 6nonc6e dans cette affaire-li, mime si
elle croyait que la cause Nocton v. Ashburton
n'allait pas assez loin pour pouvoir lui 8tre utile.

Avant de conclure mon examen de la question
de savoir si la r&clamation de l'appelante pour
d6claration inexacte propre A faire l'objet de pour-
suites doit 8tre accueillie, je dois citer le jugement
rendu par cette Cour dans l'affaire Guay c. Sun
Publishing Company Limited"a. Dans cette cause-
II, une maison d'6dition de Vancouver avait pu-
bli6 un article dans lequel il 6tait rapport6 que
le mari de l'appelante et ses trois enfants avaient
6t tuds dans un accident de la route en Ontario,
ohi le mari et les trois enfants rdsidaient alors.
L'accident en question n'avait pas eu lieu et l'in-
tim6e n'a pas pu donner quelque explication que
ce soit sur la publication de l'article. L'appelante
a poursuivi pour n6gligence mais n'a pas all6gu6
la fraude ou la malice, ni 'existence de quelque
relation contractuelle entre elle et le journal. La

"[ 1953] 2 S.C.R. 216, [1953] 4 D.L.R. 577.
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the appeal and that disposition was affirmed in
this Court. It is difficult to pick out a ratio de-
cidendi. First, it might be pointed out that Cart-
wright J., as he then was, giving judgment for
himself and for Rinfret C.J., dissenting, simply
declined to consider cases as to false misrepre-
sentation with which I have been dealing here
being of the view that the case then being con-
sidered was analogous to one in which the re-
spondent unintentionally but negligently had
struck the appellant or caused some object to
strike her and the respondent should have foreseen
the probability of the appellant reading the
report and suffering injury and therefore the
respondent had a duty to check the accuracy of
the report before publishing it. Mr. Justice Estey
admitted that the respondent owed a duty to the
appellant to exercise reasonable care to verify the
truth of the report but held that the appellant
could not succeed upon the evidence because it
failed to establish that she suffered physical illness
or other injuries consequent upon shock or
emotional disturbance caused by the reading of
the report. Kerwin J., as he then was, held that
the appellant was not a neighbour of the respon-
dent within the meaning of Lord Atkin's state-
ment in Donoghue v. Stevenson'4 , since she was
not a person so closely and directly affected by
the publishing of the report that the respondent
ought reasonably to have had the appellant in
contemplation as being affected injuriously when
it was directing its mind to the act of publishing.
Whether one agrees with that finding of facts or
not the judgment is certainly one on facts.
Locke J. alone gave judgment in reference to the
cases as to false though not fraudulent misrepre-
sentations adopting Le Lievre v. Gould'5 ; Balden
v. Shorter 6, and Candler v. Crane, Christmas &
Co., supra. Those are all cases which have been
directly overruled by the House of Lords in
Hedley Byrne & Co. v. Heller & Partners, supra.
I am of the opinion that Locke J. cannot be
taken as having given the decision of the Court
in this matter and that this Court is now free to
adopt the principles outlined in Hedley Byrne v.
Heller & Partners rather than the earlier narrow

4 [19321 A.C. 562.
[1893] 1 Q.B. 491.
[1933] 1 Ch. 427.

Cour de premiere instance a fait droit A 'action,
mais la Cour d'appel de la Colombie-Britannique
a accueilli l'appel et cette Cour a confirm6 ce
dernier arr8t. Il est difficile de d6gager une ratio
decidendi. Il convient de signaler, en premier
lieu, que le Juge Cartwright, alors juge puin6,
dans un jugement rendu en son nom et au nom
du Juge en chef Rinfret, dissident, a simplement
refus6 de tenir compte des causes pr6cit6es qui
portent sur de fausses d6clarations, car il 6tait
d'avis que la cause alors A 1'6tude se rapprochait
des cas ohi non intentionnellement, mais avec n6-
gligence, l'intimbe avait frapp6 'appelante ou fait
que quelque objet la frappe, et que l'intim6e
aurait dfi pr6voir que l'appelante lirait probable-
ment 'article et en subirait un pr6judice; elle
6tait donc tenue de v6rifier 'exactitude de
'article avant de le publier. Le Juge Estey a

admis que l'intim6e 6tait tenue envers l'appelante
d'exercer une diligence raisonnable et de v6rifier
l'exactitude de l'article, mais il a d6cid6 que l'ap-
pelante ne pouvait avoir gain de cause parce que
la preuve n'6tablissait pas que cette nouvelle l'avait
rendue physiquement malade ni qu'elle avait au-
trement souffert A la suite du choc ou du trouble
6motif qu'elle avait subi & la lecture de l'article.
Le Juge Kerwin, alors juge puin6, a d6cid6 que
l'appelante n'avait aucun <rapport>, avec l'intim6e,
selon le sens que Lord Atkin donne A cette ex-
pression dans la cause Donoghue v. Stevenson',
6tant donn6 qu'elle n'6tait pas touchde de si prbs
et si directement par la publication de l'article
que l'intim6e aurait raisonnablement dO privoir,
au moment de la publication, que l'appelante en
subirait un pr6judice. Que l'on souscrive ou non
& cette conclusion de faits, il n'en demeure pas
moins que ce jugement porte sur des faits. Seul
le Juge Locke a fond6 sa d6cision sur les causes
dans lesquelles des d6clarations inexactes mais
non pas frauduleuses 6taient en jeu; il a adopt6
les arrts Le Lievre v. Gould15 ; Balden v. Shore-
terl6, et Candler v. Crane, Christmas & Co., pr6-
cit6. Ce sont tous des arrits auxquels la Chambre
des Lords a directement pass6 outre dans la cause
Hedley Byrne & Co. v. Heller & Partners, pr6cit6e.
J'estime qu'on ne peut consid6rer que le Juge

14 [1932] A.C. 562.
- [1893] 1 Q.B. 491.
* [1933] 1 Ch. 427.
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view in the cases cited which view has been re-
futed in Hedley Byrne v. Heller.

The question remains whether para. 16 of the
agreement between the appellant and the respond-
dent applies. That paragraph reads simply:

16. No conditions, warranties or representations
have been made by Dominion Company, its officers,
servants or agents other than those endorsed hereon
in writing.

That clause is contained in a written contract
dated September 26, 1958. By its words, it refers
to conditions, warranties or representations which
have been made and can have no application
whatsoever to representations which were made
some thirteen months after the date of the con-
tract. Addy J., in giving reasons for judgment
at trial, said:

At the outset, I would like to make it clear that the
plaintiff has not, in my view, contracted itself out
of its right to claim damages against the defendant,
if such damages can be founded on an action in
tort. A clause purporting to provide for exclusion
of liability for negligence will be strictly interpreted
and, even though it might exempt from liability
based on a contractual duty, it will not exempt from
liability based on the breach of a general duty of
care unless the words to that effect are clear and
unequivocal.

With that view I agree and have no hesitation in
coming to the conclusion that cl. 16 of the agree-
ment between the appellant and the respondent
cannot operate as a bar to a claim based on a
tortious misrepresentation made many months
after the contract which contained such a clause
had been executed.

The agreement between the parties is of im-
portance in so far as it established a relationship
between them, and thus provided a basis upon
which, in the light of subsequent events, the ap-
pellant could rightly assess that the negligent
misrepresentations of the respondent were made
in breach of a duty of care to the appellant. I
cannot agree that the mere existence of an ante-

Locke exprimait l'avis de la Cour sur la question
et que cette Cour est maintenant libre d'adopter
les principes 6nonc6s dans 1'arrit Hedley Byrne v.
Heller & Partners, plut6t que l'interpr6tation stric-
te antbrieurement adopt6e dans les arr8ts cit6s,
laquelle a 6t6 rejet6e dans ce dernier arr8t.

Il reste A savoir si le par. 16 de la convention
que I'appelante a conclue avec l'intim6e s'appli-
que. Cc paragraphe si lit comme suit:
[TRADUCTION] 16. Aucune condition, garantie ni
d6claration n'ont 6t6 faites par la compagnie Do-
minion, ses fonctionnaires, preposes ou agents, A
part celles qui figurent par 6crit aux pr6sentes.

Cette clause est stipulde dans le contrat 6crit du
26 septembre 1958. Elle vise express6ment les
conditions, garanties ou d6clarations qui ont itj
faites et ne peut aucunement s'appliquer aux d6-
clarations faites quelque treize mois aprbs la si-
gnature du contrat. Dans les motifs qu'il a rendus
en premibre instance, le Juge Addy dit:

[TRADUCTION] Dis le d6but, j'aimerais pr6ciser qu'h
mon avis, la demanderesse n'a pas renonc6 A son
droit de r6clamer des dommages-intir~ts h la d6-
fenderesse, si ces dommages-int6r~ts peuvent 8tre
6tablis dans une action pour dblit civil. Les clauses
visant a 6carter la responsabilit6 pour n6gligence sont
interpr&tbes strictement et m8me si elles peuvent
6carter la responsabilit6 fond6e sur une obligation
contractuelle, elles ne peuvent 6carter la responsa-
bilit6 fond6e sur un manquement A une obligation
g6ndrale de diligence, A moins que les termes A cet
6gard soient clairs et sans 6quivoque.

Je souscris A cet avis et je n'h6site pas A conclure
que la clause 16 de la convention entre l'appelante
et l'intimbe ne peut servir A rendre irrecevable
une r6clamation fondde sur une d6claration
inexacte A caractbre d6lictueux, faite plusieurs
mois apris la signature du contrat renfermant
pareille clause.

La convention entre les parties importe dans la
mesure ohi elle 6tablit une relation entre ces der-
nibres et constitue ainsi une base sur laquelle, A la
lumibre des 6v6nements qui ont suivi, 'appelante
pourrait A bon droit affirmer que les d6clarations
inexactes faites par n6gligence de l'intim6e ont
viol6 une obligation de diligence envers l'appe-
lante. Je ne puis admettre que la simple existence
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cedent contract foreclosed tort liability under the
Hedley Byrne principle.

For these reasons, I have come to the conclu-
sion that the appellant is entitled to succeed upon
its claim for actionable misrepresentation. A cer-
tain amount of time was spent during the argument
in this Court and evidently much more in the
Court of Appeal for Ontario in discussing the
quantum of damages. With respect, I adopt the
view stated by Schroeder J.A. in the sentence:

In my opinion, the learned trial judge was justified
in fixing the damages at $303,147.07 on the basis
of the evidence which he accepted and this Court
would not be warranted in interfering with his costs.

I would, therefore, allow the appeal and give
judgment for the appellant for that amount with
costs throughout.

Appeal dismissed with costs, SPENCE and LAS-
KIN JJ. dissenting.

Solicitors for the plaintiff, appellant: Fasken
& Calvin, Toronto.

Solicitors for the defendant, respondent: Blake,
Cassels & Graydon, Toronto.

Registrar of Motor Vehicles Appellant;

and

Canadian American Transfer Limited
Respondent.

1971: November 9; 1972: March 30.

Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Constitutional law-Extra-provincial undertaking
-Transfer company's vehicles used exclusively for
carriage of goods from Ontario into U.S.A.-No li-

d'un contrat ant6rieur ait empich6 toute respon-
sabilit6 ddlictuelle en vertu du principe 6nonc6
dans la cause Hedley Byrne.

Pour ces motifs, j'en suis venu & la conclusion
que la r6clamation de 'appelante pour d6claration
inexacte propre h faire I'objet de poursuites de-
vrait 6tre accueillie. On a consacr6 quelque temps
dans les plaidoiries en cette Cour, et 6videmment
beaucoup plus de temps encore en Cour d'appel
de l'Ontario, a la question du montant des dom-
mages-int6rits. Je souscris respectueusement A
l'avis suivant du Juge d'appel Schroeder:

[TRADUCTION] A mon avis, le savant juge de
premiere instance a eu raison de fixer les dommages-
int6r8ts h $303,147.07, eu 6gard A la preuve qu'il
a accept6e, et il n'y a pas lieu pour cette Cour de
modifier sa d6cision quant aux d6pens.

Par cons6quent, je suis d'avis d'accueillir 1'appel
et d'accorder ce montant A l'appelante, avec les
d6pens en toutes les Cours.

Appel rejetd avec dipens, les JUGES SPENCE
et LASKIN itant dissidents.

Procureurs de la demanderesse, appelante: Fas-
ken & Calvin, Toronto.

Procureurs de la ddfenderesse, intimde: Blake,
Cassels & Graydon, Toronto.

Registrar of Motor Vehicles Appelant;

et

Canadian American Transfer Limited
Intime.

1971: le 9 novembre; 1972: le 30 mars.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit constitutionnel-Entreprise extra-provinciale
-Vdhicules d'une compagnie utilis6s uniquement
dans le transport de marchandises de l'Ontario aux
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cence held under The Public Commercial Vehicles
Act (Ont.) nor under Motor Vehicle Transport Act
(Can.)-Notice that motor vehicle permits of com-
pany to be cancelled pursuant to s. 6(3) of The
Highway Traffic Act, R.S.O. 1960, c. 172-Whether
Minister of Transport or his delegate, the Registrar,
empowered to so act.

The respondent operated a transportation business
and was engaged in the carriage of goods from points
within the Province of Ontario to points in the United
States. It did not hold an operating licence under The
Public Commercial Vehicles Act, R.S.O. 1960, c. 319
(now R.S.O. 1970, c. 375), nor did it hold a licence
issued under the Motor Vehicle Transport Act,
1953-54 (Can.), c. 59 (now R.S.C. 1970, c. M-14).
The Registrar of Motor Vehicles, purporting to act
under the powers conferred upon him by s. 6(3)
of The Highway Traffic Act, R.S.O. 1960, c. 172

(now R.S.O. 1970, c. 202) gave notice to the
respondent that the vehicle permits registered in its
name would be cancelled as of a specified date and
that if it wished to show cause why such action
should not be taken it was to so advise the Registrar
by registered mail before the said date.

The respondent did not appear before the Regis-
trar to show cause but rather made application for
an order in lieu of certiorari quashing the decision
made by the Registrar to suspend or cancel any of
the motor vehicle permits of the respondent. The
judge of first instance dismissed the application but
provided that the cancellation of the motor vehicle
permits of the respondent should not take effect
until ten days after the date of his order to allow
the applicant to show cause if it so desired why the
motor vehicle permits of the respondent should not
be cancelled. Again the respondent did not take ad-
vantage of that provision to apply to the Registrar
and show cause why its vehicle permits should not
be cancelled but chose rather to appeal the decision
of the judge of first instance to the Court of Appeal.
In allowing the appeal, the Court of Appeal did not
grant an order in lieu of certiorari but amended the
original notice of motion so that it asked for the
alternative relief of a declaration and then declared
that the vehicles used by the respondent not being
public commercial vehicles within the meaning of the
definition contained in The Public Commercial Vehi-
cles Act the Minister of Highways was not em-
powered by the provisions of The Highway Traffic

ttats-Unis-Aucun permis en vertu du Public Com-
mercial Vehicles Act (Ont.) ni en vertu de la Loi
sur le transport par vihicule a moteur (Can.)-Avis
que les permis des vdhicules de la compagnie seront
annul6s en conformiti de l'art. 6(3) du Highway
Traffic Act, R.S.O. 1960, c. 172-Pouvoir du Minis-
tre des Transports ou de son ddligud, le Registraire,
d'agir ainsi.

L'intim6e exploite une entreprise de transport de
marchandises depuis des endroits situ6s en Ontario
jusqu'd des endroits aux Itats-Unis. Elle ne d6tient
aucun permis d'exploitation en vertu du Public Com-
mercial Vehicles Act, R.S.O. 1960, c. 319 (maintenant
R.S.O. 1970, c. 375), et ne d6tient aucun permis en
vertu de la Loi sur le transport par vihicule a moteur,
1953-54 (Can.), c. 59 (maintenant S.R.C. 1970, c.
M-14). Se fondant sur les pouvoirs qui lui sont con-
f6r6s par l'art. 6(3) du Highway Traffic Act, R.S.O.
1960, c. 172 (maintenant R.S.O. 1970, c. 202), le
Registraire des v6hicules i moteur a donn6 A l'in-
tim6e l'avis que les permis de v~hicule enregistr6s A
son nom seraient annul6s A partir d'une certaine date
et que, si elle d6sire faire valoir les raisons pour les-
quelles cette mesure ne devrait pas 8tre prise elle
devait, avant cette date, en aviser le Registraire par
courrier recommand6.

L'intim6e n'a pas comparu devant le Registraire
pour faire valoir ses raisons; elle a pr6f6r6 deman-
der que soit rendue au lieu d'un certiorari une ordon-
nance cassant Ia d6cision de suspendre ou d'annuler
les permis de v6hicule A moteur de l'intim6e qu'avait
rendue le Registraire. Le juge de premibre instance
a rejet6 la requ8te mais a d6clar6 que l'annulation
des permis de v6hicule h moteur de l'intimbe n'en-
trerait en vigueur que dix jours aprbs la date de l'or-
donnance qu'il a rendue, afin de permettre h Ia re-
qudrante de faire valoir, si elle le d6sirait, les raisons
pour lesquelles les permis de v6hicule h moteur ne
devraient pas 8tre annul6s. Une fois de plus, l'inti-
m6e n'a pas profit6 de l'occasion qui lui 6tait donn6e
de faire valoir, par requ8te au Registraire, les raisons
pour lesquelles les permis de v6hicule ne devraient
pas 6tre annul6s; elle a plut~t d6cid6 d'en appeler de
la d6cision du juge de premiere instance h la Cour
d'appel. En accueillant l'appel, la Cour d'appel n'a
pas rendu l'ordonnance demand6e, distincte d'une
ordonnance de certiorari, mais elle a modifi6 l'avis de
requite initial de fagon h ce qu'un recours subsidiaire,
soit une d6claration, y soit demand6; puis elle a d6-
clar6 qu'6tant donn6 que les v6hicules utilis6s par l'in-
tim6e n'6taient pas des v6hicules commerciaux pu-

[1972] S.C.R.
812

REG. MOTOR VEHICLES V. CAN. AM. TRANSFER



REG. MOTOR VEHICLES C. CAN. AM. TRANSFER

Act to cancel the permits issued in respect of such
vehicles. The Registrar then appealed to this Court.

Held: The appeal should be dismissed.
Since A.-G. for Ontario v. Winner, infra, it has

been settled that the legislative powers of a province
do not in any way cover any extra-provincial regu-
lation of the motor transport trade. Therefore, the
words of The Public Commercial Vehicles Act, in-
cluding the definition, must be interpreted in the
light of that constitutional position and particularly
the words "as a public commercial vehicle within
the meaning of The Public Commercial Vehicles
Act" as they appear in s. 6(3) of The Highway Traf-
fic Act can only refer to vehicles which are within
the provisions of the said Public Commercial Vehi-
cles Act. The respondent's vehicles, which were used
in interprovincial trade only carrying goods from
Ontario into the U.S.A., were not within the mean-
ing of the definition "public commercial vehicle" as
contained in The Public Commercial Vehicles Act.

As to the provisions of s. 3 of the Motor Vehicle
Transport Act, on which the appellant also relied,
the respondent was certainly in breach of subs. (1)
of s. 3 when it entered into the extra-provincial un-
dertaking without a licence from the provincial trans-
port board, the board designated in s. 3(2) as being
the board to consider application for such licence,
however, subs. (2) did not give any legislative
authority to the provincial legislature or extend or
alter the provisions of the existing provincial legis-
lation.

A.-G. for Ont. v. Winner, [1954] A.C. 541; A.G.
of N.S. v. A.G. of Can. et al., [1951] S.C.R. 31;
Coughlin v. Ontario Highway Transport Board et al.,
[1968] S.C.R. 569; Prince Edward Island Marketing
Board v. H. B. Willis Inc. and A.G. of Can.,.[1952]
2 S.C.R. 392, applied.

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from a
judgment of Lacourciere J. Appeal dismissed.

A. E. Charlton, for the appellant.

J. E. Eberle, Q.C., for the respondent.

' [19711 1 O.R. 456, 15 D.L.R. (3d) 558, sub nom. R.
t. Registrar of Motor Vehicles, Ex p. Canadian American
Transfer Ltd.

94764-6

blics au sens de la d6finition donn6e dans le Public
Commercial Vehicles Act, le Ministre de la Voirie
n'avait pas le pouvoir, en vertu des dispositions du
Highway Traffic Act, d'annuler les permis d6livr6s
pour ces v6hicules. Le Registraire a appel6 A cette
Cour.

Arrt: L'appel doit 8tre rejet6.
Depuis l'affaire du Procureur gindral de l'Ontario

v. Winner, pricite, il est 6tabli que les pouvoirs
l6gislatifs d'une province n'englobent d'aucune fa-
gon la r6glementation extra-provinciale du transport
routier. Par cons6quent, le texte du Public Commer-
cial Vehicles Act, y compris la d6finition, doit s'in-
terpr6ter d'aprbs cet arrangement constitutionnel; en
particulier, les mots acomme v6hicule commercial
public au sens du Public Commercial Vehicles Actp
de 'art. 6(3) du Highway Traffic Act peuvent uni-
quement se rapporter aux v6hicules visas par les dis-
positions dudit Public Commercial Vehicles Act. Les
vdhicules de l'intim6e, utilis6s uniquement pour le
transport interprovincial de marchandises depuis
l'Ontario jusqu'aux ttats-Unis, ne sont pas vis6s par
la d6finition de I'expression ev6hicule commercial
publicD du Public Commercial Vehicles Act.

Quant aux dispositions de l'art. 3 de la Loi sur le
transport par vihicule a moteur, que l'appelant in-
voque 6galement, l'intimbe a indubitablement enfreint
le par. (1) de Part. 3 en s'engageant dans une en-
treprise extra-provinciale sans avoir obtenu un per-
mis de la Commission provinciale de transport, qui,
en vertu de l'art. 3(2), est comp6tente pour examiner
toute enqu8te en vue d'obtenir pareil permis; toute-
fois, le par. (2) ne confire aucun pouvoir 16gislatif
A la l6gislature provinciale, ne modifie pas la loi
provinciale existante et n'en &tend pas la port6e.

Arrets suivis: A.-G. for Ont. v. Winner, A.C. 541;
A.G. of N.S. c. A.G. of Can. et al., [1951] R.C.S.
31; Coughlin c. Ontario Highway Transport Board
et al., [1968] R.C.S. 569; Prince Edward Island Mar-
keting Board c. H. B. Willis Inc. and A.G. of Can.,
[1952] 2 R.C.S. 392.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', infirmant un jugement du Juge La-
courciere. Appel rejet6.

1 [1971] 1 O.R. 456, 15 D.L.R. (3d) 558, sub nom. R.
v. Registrar of Motor Vehicles, Ex p. Canadian American
Transfer Ltd.
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The judgment of the Court was delivered by

SPENCE J.-This is an appeal from the judg-
ment of the Court of Appeal for Ontario pro-
nounced on September 24, 1970. By that judg-
ment, the Court of Appeal for Ontario allowed
an appeal from the judgment of Lacourciere J.
which had been pronounced on May 6, 1970,
whereby the learned trial judge had dismissed an
application made by the present respondent for
an order in lieu of certiorari quashing the decision
made by the Registrar, the present appellant, to
suspend or cancel any of the motor vehicle per-
mits of the respondent.

The Court of Appeal for Ontario did not, how-
ever, grant an order in lieu of certiorari or a
prohibition but amended the original notice of
motion so that it asked for the alternative relief
of a declaration and then declared that the ve-
hicles used by the respondent not being public
commercial vehicles within the meaning of the
definition contained in The Public Commercial
Vehicles Act of Ontario the Minister of Highways
was not empowered by the provisions of The
Highway. Traffic Act to cancel the permits issued
in respect of such vehicles.

The respondent operates a transportation busi-
ness and is engaged in the carriage of goods from
points within the Province of Ontario to points
in the United States. It does not hold and never
did hold an operating licence under The Public
Commercial Vehicles Act of Ontario, R.S.O.
1960, c. 319, now R.S.O. 1970, c. 375, nor does
it hold a licence issued under the Motor Vehicle
Transport Act of Canada, now R.S.C. 1970, c.
M-14. The Registrar of Motor Vehicles, purport-
ing to act under the powers conferred upon him
by s. 6(3) of The Highway Traffic Act, R.S.O.
1960, c. 172, now R.S.O. 1970, c. 202, gave
notice to the respondent in the following words:

TAKE NOTICE THAT AS OF the 11th day
of March the following vehicle permits regis-
tered in your name will be cancelled pursuant
to Section 6(3) of The Highway Traffic Act.

..... List of vehicles set out ..
If you wish to show cause why such action
should not be taken, you must serve the Regis-

LE JUGE SPENCE-Le pr6sent appel est h l'en-
contre d'un arr~t rendu le 24 septembre 1970 par
la Cour d'appel de l'Ontario. L'arrt en question
accueillait l'appel port6 contre la d6cision du
Juge Lacourciere, prononc6e le 6 mai 1970, dans
laquelle ce dernier rejetait la requbte de la pr6-
sente intimbe qui demandait que soit rendue au
lieu d'un certiorari une ordonnance cassant la
d6cision de suspendre ou d'annu-er les permis de
v6hicule A moteur de l'intim6e qu'avait rendue le
registraire, appelant en cette Cour.

Toutefois, la Cour d'appel de l'Ontario n'a pas
rendu l'ordonnance demand6e, distincte d'une or-
donnance de certiorari ou de prohibition, mais
elle a modifi6 l'avis de requ8te initial de faqon
h ce qu'un recours subsidiaire, soit une d6clara-
tion, y soit demand6; puis elle a d6clar6 qu'6tant
donn6 que les v6hicules utilis6s par l'intimde
n'6taient pas des v6hicules commerciaux publics
au sens de la d6finition donn6e dans le Public
Commercial Vehicles Act de l'Ontario, le Minis-
tre de la Voirie n'avait pas le pouvoir, en vertu
des dispositions du Highway Traffic Act, d'an-
nuler les permis d6livr6s pour ces v6hicules.

L'intim6e exploite une entreprise de transport
de marchandises depuis des endroits situ6s en
Ontario jusqu'h des endroits aux ttats-Unis. Elle
ne d6tient et n'a jamais d6tenu aucun permis d'ex-
ploitation en vertu du Public Commercial Vehicles
Act de l'Ontario, R.S.O. 1960, c. 319, actuelle-
ment R.S.O. 1970, c. 375, et ne d6tient aucun
permis en vertu de la Loi sur le transport par
vihicule i moteur f~drale, actuellement S.R.C.
1970, c. M-14. Se fondant sur les pouvoirs qui
lui sont conf6rbs par l'art. 6(3) du Highway
Traffic Act, R.S.O. 1960, c. 172, actuellement
R.S.O. 1970, c. 202, le registraire des v6hicules
A moteur a donn6 & l'appelante l'avis suivant:

[TRADUCTION] VEUILLEZ PRENDRE AVIS
QU'A PARTIR du 11 mars, les permis de v6-
hicule suivants, enregistr6s A votre nom, seront
annul6s en conformit6 de 'article 6(3) du High-
way Traffic Act.
..... Liste des v6hicules .....
Si vous d6sirez faire valoir les raisons pour les-
quelles cette mesure ne devrait pas -tre prise,
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trar of Motor Vehicles with a written notice by
registered mail before March 11th, 1970.

Dated at Toronto this 19th day of February,
1970.

R. H. Humphries,
Registrar of Motor Vehicles,
Ferguson Block,
Queen's Park,
TORONTO, Ontario.

The respondent did not appear before the
Registrar to show cause but rather took the pro-
ceedings by serving a notice of motion to quash
the Registrar's order. Lacourciere J. dismissed
that application but provided that the cancella-
tion of the motor vehicle permits of the respond-
ent should not take effect until ten days after
the date of his order to allow the applicant to
show cause if it so desired why the motor vehicle
permits of the respondent should not be cancelled.
Again the respondent did not take advantage of
that provision to apply to the Registrar and show
cause why its vehicle permits should not be can-
celled but chose rather to appeal the decision of
Lacourciere J. to the Court of Appeal. I have
already dealt with the disposition of the matter
by the latter Court. The appellant, the Registrar,
now appeals to this Court.

The respondent in its appeal to the Court of
Appeal for Ontario in addition to submitting the
matters with which I shall deal hereafter also sub-
mitted that s. 6(3) of The Highway Traffic Act,
under which the Registrar purported to act in
cancelling the respondent's licences, gave that
power to the Minister and not to the Registrar.
The respondent also submitted that the action of
the Registrar, under the circumstances and with
particular reference to the form of the notice,
was a denial of natural justice in that the Regis-
trar purported to cancel the licences leaving to
the appellant not the opportunity to argue against
the cancellation but only an opportunity to at-
tempt to persuade the Registrar that the cancel-
lation should be revoked. The Court of Appeal
for Ontario found it unnecessary to deal with
either of these two grounds and I am also of the
opinion that the consideration of those grounds
is not necessary for the disposition of this appeal.

94764-61

vous devez, avant le 11 mars 1970, signifier
au registraire des v6hicules h moteur un avis
6crit, par courrier recommand6.
Fait A Toronto, le 19 f6vrier 1970.

R. H. Humphries,
Registraire des v6hicules A moteur,
Ferguson Block,
Queen's Park,
TORONTO, Ontario.

L'intim6e n'a pas comparu devant le registraire
pour faire valoir ses raisons; elle a pr6f6r6 signi-
fier un avis de requbte en vue d'annuler 1'ordon-
nance du registraire. Le Juge Lacourciere a rejet6
la requ8te mais a d6clar6 que l'annulation des
permis de v6hicule A moteur de l'intim6e n'entre-
rait en vigueur que dix jours aprbs la date de
l'ordonnance qu'il a rendue, afin de permettre h
la requ6rante de faire valoir, si elle le dsirait, les
raisons pour lesquelles les permis de v6hicule h
moteur ne devraient pas atre annul6s. Une fois
de plus, 1'intimbe n'a pas profit6 de l'occasion qui
lui 6tait donn6e de faire valoir, par requite au
registraire, les raisons pour lesquelles ses permis
de v6hicule ne devraient pas 8tre annul6s; elle a
plut6t d6cid6 d'en appeler de la d6cision du Juge
Lacourciere A la Cour d'appel. J'ai dbji parl6 de
l'arrt rendu par cette dernibre. Le registraire
appelant interjette maintenant appel h cette Cour.

Dans son appel A.la Cour d'appel de l'Ontario,
en plus d'invoquer les questions dont je parlerai
plus loin, 1'intim6e aisoutenu que l'art. 6(3) du
Highway Traffic Act, sur lequel le registraire s'est
fond6 pour annuler les permis, confdrait ce pou-
voir au ministre et non pas au registraire. L'inti-
m6e a 6galement affirm6 que compte tenu des
circonstances, et plus particulibrement de la fagon
dont l'avis avait 6t6 donn6, la mesure prise par le
registraire constituait un d6ni de justice naturelle,
car ce dernier avait cens6ment annul6 les.permis
en donnant h l'appelante 1'occasion, non pas de
s'opposer A 1'annulation, mais uniquement d'es-
sayer de le convaincre que l'annulation devrait
8tre r6voqu6e. La Cour d'appel de l'Ontario a
jug6 inutile de se prononcer sur ces deux moyens
et je crois 6galement qu'il n'est pas n~cessaire
d'6tudier ces moyens pour r6gler le pr6sent appel.
Quant au premier, notons que l'art. 3(3) du
Highway Traffic Act 6dicte que le ministre peut
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It should be noted in reference to the first of
them that s. 3(3) of The Highway Traffic Act
provides that the Minister may authorize the
Deputy Minister and the Registrar or either of
them to exercise and discharge in his place any
of the powers conferred or the duties imposed on
him under the Act and that there was filed with
Lacourciere J. on the hearing of the application
for certiorari and prohibition a document dated
January 18, 1967, in which the Minister over his
signature authorized the Registrar to carry out
the duties imposed on the Minister under the pro-
visions of various sections of The Highway Traf-
fic Act including s. 6(3) thereof. This document
was therefore before Lacourciere J. upon the
hearing of the application and I can see no valid-
ity to the submission that the power of the Regis-
trar did not appear on the face of the record. It
did so appear. And, Lacourciere J. was, with
respect, quite correct when he said:

This discretion was properly delegated by the Min-
ister of Transport to the Registrar.

With respect, I also agree with Lacourciere J.
when he said, in giving reasons in reference to
the submission as to the lack of natural justice:

I need only quote from S. A. de Smith, Judicial
Review of Administrative Action, 1959 edition, where
the learned author is dealing with "Natural Justice:
The Right to a Hearing". At p. 122 he states:

If, of' course, the decision does not take effect
until after a prescribed period for lodging an
appeal or making other representations has ex-
pired, the opportunities thus provided to a person
aggrieved do not materially differ from. a right to
an antecedent. hearing.

However, as to the important issueL-whether
the Minister or his delegate, the Registrar, has
under the circumstances in the particular case any
power to act under s. 6(3) of The Highway Traf-
fic Act, I am, with respect, in full agreement with
the views of Schroeder J.A. expressed in his
reasons when giving judgment for the Court. of
Appeal for Ontario. The Registrar purported to
act upon the basis that the respondent had permits

autoriser le sous-ministre et le registraire, ou
l'un d'eux, A exercer ou remplir A sa place tout
pouvoir ou devoir A lui conf6r6 ou impos6 par
la Loi; que lors de l'audition de la requate en vue
d'obtenir une ordonnance de certiorari et de pro-
hibition, un document dat6 du 18 janvier 1967 a
6t6 d6pos6 devant le Juge Lacourciere; que ce
document, sign6 par le ministre, autorise le regis-
traire A remplir les devoirs qui sont impos6s au
ministre par les divers articles du Highway Traf-
fic Act, y compris l'art. 6(3). A 1'audition de la
requ8te, ce document 6tait A la disposition du
Juge Lacourciere; il m'est donc impossible de
voir comment on peut h juste titre soutenir que
le pouvoir du registraire n'6tait pas manifeste a
la lecture du dossier. Manifeste, il I'6tait. Respec-
tueusement, c'est avec raison que le Juge Lacour-
ciere a dit:

[TRADUCTION] La d6l6gation de ce pouvoir discr6-
tionnaire par le Ministre des Transports au registraire
est valable.

Respectueusement, je partage 6galement l'avis
du Juge Lacourciere lorsque, relativement A la
pr6tention qu'il y avait eu un d6ni de justice na-
turelle, il dit:

[TRADUCTION] II suffit de citer S. A. de Smith,
Judicial Review of Administrative Action, 6dition de
1959, oki, sous la rubrique cNatural Justice: The
Right to a Hearings, le savant auteur dit, la p.
122:

tvidemment, si la d6cision ne prend effet qu'aprbs
l'expiration du d6lai prescrit pour interjeter appel
ou pour autrement faire valoir ses droits, la per-
sonne 16s6e a alors des moyens qui ne sont pas
essentiellement diff6rents du droit a une audition
prialable.

Toutefois, quant h la question qui importe,
celle de savoir si, dans les circonstances particu-
libres de l'espbce, le ministre ou son d6l6gu6, le
registraire, a un pouvoir d'agir en vertu de l'art.
6(3) du Highway Traffic Act, respectueusement,
je souscris entibrement A l'avis du Juge d'appel
Schroeder dans ses motifs lorsqu'il a rendu juge-
ment au nom de la Cour d'appel de l'Ontario. Le
registraire a dit se fonder sur ce que l'intimbe
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for vehicles which were used as public commercial
vehicles within the meaning of The Public Com-
mercial Vehicles Act and was not in the posses-
sion of an operating licence as required by such
Act. As I have already pointed out, the respond-
ent was in possession of vehicles which were used
in inter-provincial trade carrying goods from the
Province of Ontario into the United States of
America and only in such trade. The Public
Commercial Vehicles Act is a statute of the Prov-
ince of Ontario. That Province, of course, may
only legislate within its own sphere under the
provisions of the British North America Act.

Since A.-G. for Ontario v. Winner', it has been
settled that the legislative powers of a province
do not in any way cover any extra-provincial
regulation of the motor transport trade. There-
fore, the words of The Public Commercial Ve-
hicles Act of the Province of Ontario, including
the definition, must be interpreted in the light of
that constitutional position and particularly the
words "as a public commercial vehicle within the
meaning of The Public Commercial Vehicles Act"
as they appear in s. 6(3) of The Highway Traf-
fic Act can only refer to vehicles which are within
the provisions of the said Public Commercial
Vehicles Act. Therefore, in my opinion, the un-
reported decision of the Court of Appeal for
Ontario to which Schroeder J.A. refers in the
words:

It has been decided by this Court that such a com-
pany [i.e., an extra-provincial undertaking] does not
come within the definition of "public commercial
vehicle" as defined by The Public Commercial Vehi-
cles Act, s. 1(i).

was properly decided, and I am therefore unable
to accede to the argument made by counsel for
the appellant that the respondent's vehicles are
vehicles within the meaning of the definition
"public commercial vehicle" as contained in The
Public Commercial Vehicles Act. They are not
within such meaning and after the Winner case
they cannot be.

The appellant also relies on the provisions of
s. 3 of the Motor Vehicle Transport Act, now

2[1954] A.C. 541.

d6tenait des permis pour des v6hicules utilis6s
comme v6hicules commerciaux publics au sens du
Public Commercial Vehicles Act et ne d6tenait
aucun permis d'exploitation selon les exigences de
cette Loi. Comme je l'ai d6ji signald, l'intim6e
poss6dait des v6hicules utilis6s uniquement pour
le transport interprovincial de marchandises de-
puis l'Ontario jusqu'aux itats-Unis d'Am6rique.
Le Public Commercial Vehicles Act est une loi
ontarienne. Il est 6vident que cette province peut
16gif6rer uniquement dans sa sphire de comp6-
tence en vertu des dispositions de I'Acte de
l'Amirique du Nord britannique.

Depuis 1'affaire du Procureur gindral de l'On-
tario v. Winner2, il est 6tabli que les pouvoirs
l6gislatifs d'une province n'englobent d'aucune
fagon Ia r6glementation extra-provinciale du
transport routier. Par cons6quent, le texte du
Public Commercial Vehicles Act de l'Ontario, y
compris la d6finition, doit s'interpr6ter d'aprbs
cet arrangement constitutionnel; en particulier,
les mots [TRADUCTION] <<comme v6hicule com-
mercial public au sens du Public Commercial
Vehicles Act> de l'art. 6(3) du Highway Traffic
Act peuvent uniquement se rapporter aux v6hi-
cules vis6s par les dispositions dudit Public Com-
mercial Vehicles Act. Par cons6quent, est fondde,
a mon avis, la d6cision non publi6e de -la Cour
d'appel de l'Ontario dont fait mention le Juge
d'appel Schroeder dans les termes suivants:
[TRADUCTION] Cette Cour a d6cid6 que pareille
compagnie (soit une entreprise extra-provinciale)
n'est pas vis6e par la d6finition de l'expression ev6hi-

cule commercial public, donn6e a l'art. 1(i) du
Public Commercial Vehicles Act.

Il m'est donc impossible de souscrire A Ia pr6ten-
tion de l'avocat de I'appelant que les vdhicules de
1'intimbe sont vis6s par la d6finition de l'expres-
sion <<vfhicule commercial public2' du Public
Commercial Vehicles Act. Ils ne sont pas visis
par cette d6finition et, d'aprbs l'affaire Winner,
ils ne peuvent pas l'6tre.

L'appelant invoque 6galement 'art. 3 de la Loi
sur le transport par vjhicule a moteur, mainte-

2 [1954] A.C. 541.
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found in R.S.C. 1970, c. M-14, originally enacted
by 1953-54, c. 59. I quote s. 3 in full:

3. (1) Where in any province a licence is by the
law of the province required for the operation of a
local undertaking, no person shall operate an extra-
provincial undertaking in that province unless he
holds a licence issued under the authority of this
Act.

(2) The provincial transport board in each prov-
ince may in its discretion issue a licence to a person
to operate an extra-provincial undertaking into or
through the province upon the like terms and con-
ditions and in the like manner as if. the extra-provin-
cial undertaking operated in the province were a
local undertaking.

It will be seen that subs. (1) of s. 3 simply makes
it an offence to operate an extra-provincial un-
dertaking in any province where local undertak-
ings are required to have a licence unless the
operator holds a licence under the authority of
the Motor Vehicle Transport Act, i.e., the federal
statute.

The respondent here was prosecuted and con-
victed on' several occasions for breach of subs.
(1) of s. 3 of the statute. Subsection (2), on the
other hand, constitutes the provincial transport
board in each province as a board which may
issue licences to a person to operate an extra-
provincial undertaking into or through the prov-
ince. That. subsection does not delegate to the
province any power of legislation and, indeed,
such attempted delegation in a federal statute
would itself be ultra vires: The Attorney General
of Nova Scotia v. The Attorney General of Can-
ada and the Lord Nelson Hotel Company Lim-
ited3 ; Coughlin v. . Ontario Highway Transport

,Board et al.4 , at pp. 574-5. Section 3(2) of the
Motor 'Vehicle Transport Act designates the vari-
ous provincial boards as being the authorities
who are entitled to grant licences under the
federal statute, the Motor Vehicle Transport Act.
Such designation of a provincial agency to carry
out duties under a federal statute would seem to
be quite within the federal legislative powers:

'Prince Edward Island Marketing Board v. H. B.

'[1951] S.C.R. 31.
[1968] S.C.R. 569.

nant consign6e A S.R.C. 1970, c. M-14, et initia-
lement adopt6e dans les statuts du Canada de
1953-54, c. 59. Je reproduirai l'art. 3 en entier:

3. (1) Lorsque, dans une province, la loi de la
province exige un permis pour la mise en service
d'une entreprise locale, nulle personne ne doit y ex-
ploiter une entreprise extra-provinciale, sauf si elle
d6tient un permis d61ivr6 sous I'autorit6 de la pr&-
sente loi.

(2) La Commission provinciale de transport, dans
chaque province, peut, a sa discr6tion, d6livrer &
une personne un permis d'exploiter une entreprise
extra-provinciale en p6nitrant dans la province ou
en passant a travers celle-ci, aux mimes conditions
et de la m8me manibre que si l'entreprise extra-
provinciale y exploit6e 6tait une entreprise locale.

Notons que d'aprbs le par. (1) de l'art. 3, com-
met une infraction quiconque exploite une entre-
prise extra-provinciale dans une province oa les
entreprises locales doivent avoir un permis, a
moins qu'il ne d6tienne un permis en vertu de la
Loi sur le transport par vihicule a moteur, c.-A-d.
en vertu de la loi f6d6rale.

En l'esphce, l'intim6e a 6t6 poursuivie et d6-
clar6e coupable A plusieurs reprises pour avoir
enfreint le par. (1) de l'art. 3 de la Loi. D'autre
part, le par. (2) autorise la commission pro-
vinciale de transport, dans chaque province, h
d6livrer A une personne un permis d'exploiter
une entreprise extra-provinciale en p6nitrant dans
la province ou en passant h travers celle-ci. Ce
paragraphe ne d6l6gue pas A la province un pou-
voir de 16gif6rer et de fait, pareille d6l6gation dans
une loi fbd6rale serait en soi inconstitutionnelle:
Le procureur gindral de la Nouvelle-cosse c. Le
procureur gindral du Canada et Lord Nelson
Hotel Company Limited3 , Coughlin c. Ontario
Highway Transport Board et al.4 , pages 574-5.
L'article 3 (2) de la Loi sur le transport par vdhi-
cule ei moteur 6dicte que les diverses commissions
provinciales sont les autoritis comp6tentes quant
A l'octroi de permis en vertu de la loi f6d6rale,
soit la Loi sur le transport par vdhicule i moteur.
Il semble que pareille d6l6gation h un organisme
gouvernemental provincial de devoirs imposes par
une loi f6d6rale fasse partie des pouvoirs 16gisla-
tifs f6d6raux: affaire Prince Edward Island Mar-

s [1951] R.C.S. 31.
4 [1968] R.C.S. 569.
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Willis Inc. and the Attorney General of Canada@,
where Rinfret C.J. said at p. 396, giving the
unanimous judgment of the Court on this ques-
tion:

The effect of that enactment is for the Governor-
in-Council to adopt as its own a board, or agency
already authorized under the law of a province, to
exercise powers of regulation outside the province
in interprovincial and export trade, and for such pur-
poses to exercise all or any powers. exercisable by
such board, or agency, in relation to the marketing
of such agricultural products locally within the prov-
ince. I cannot see any objection to federal legislation
of this nature. Ever since Valin v. Langlois (1879)
5 App. Cas. 115, when the Privy Council refused
leave to appeal from the decision of this Court
(1879) 3 Can. S.C.R. 1, the principle has been con-
sistently admitted that it was competent for Parlia-
ment to "employ its own executive officers for the
purpose of carrying out legislation which is within
its constitutional authority, as it does regularly in
the case of revenue officials and other matters which
need not be enumerated". The latter are the words of
Lord Atkin, who delivered the judgment of the Judi-
cial Committee in Proprietary Articles Trade Asso-
ciation et al., v. A.G. for Canada et al., [1931] A.C.
310. The words just quoted are preceded in the
judgment of Lord Atkin by these other words:-

Nor is there any ground for suggesting that the
Dominion may not .....

It will be seen, therefore, that on that point the
Judicial Committee did not entertain the slightest
doubt.

This view was again adopted by Cartwright J. in
Coughlin, supra.

I am, therefore, quite unable to understand
how the provisions of s. 3 of the Motor Vehicle
Transport Act (Canada) assist the appellant in
the particular case. The respondent was certainly
in breach of subs. (1) of s. 3 when it entered
into the extra-provincial undertaking without a
licence from the provincial transport board, the
board designated in s. 3(2) as being the board
to consider application for such licence, how-

5 [1952] 2 S.C.R. 392.

keting Board c. H. B. Willis Inc. et le Procureur
gindral du Canada5 , dans laquelle, en pronongant
le jugement unanime de la Cour sur cette ques-
tion, le Juge en chef Rinfret a affirm6, p. 396:
[TRADUCTION] Cette disposition a l'effet suivant: le
gouverneur en conseil autorise une commission ou
un organisme gouvernemental d6ji comp6tent en
vertu de la loi provinciale h exercer pour lui des
pouvoirs de r6glementation extra-provinciaux A l'6-
gard du commerce interprovincial et d'exportation,
et A ces fins, i exercer tous les pouvoirs que cette
commission ou cet organisme peut avoir A l'6gard
de la mise en march6 de ces produits agricoles loca-
lement dans la province. Je ne puis voir d'objection
A une 16gislation f6ddrale de cette nature. Depuis
l'arr8t Valin v. Langlois, (1879) 5 App. Cas. 115,
dans lequel le Conseil priv6 a refus6 la permission
d'interjeter appel contre la d6cision de cette cour,
(1879) 3 R.C.S. 1, il a toujours 6t6 reconnu qu'il
appartient au Parlement [TRADUCTION] %d'employer
ses propres fonctionnaires pour voir A l'application
d'une loi relevant de sa comp6tence en vertu de la
constitution, comme d'ailleurs il le fait r6gulibrement
dans le cas des fonctionnaires A l'imp6t et en d'au-
tres cas que nous n'avons pas A mentionner iciz. Ce
sont li les mots employ6s par Lord Atkin en rendant
jugement au nom du Comit6 judiciaire dans l'affaire
Proprietary Articles Trade Association et al. v. A. G.
for Canada et al., [1931] A.C. 310. Dans son juge-
ment, Lord Atkin disait, juste avant le passage pr6-
cit6: [TRADUCTION]

Et ]'on ne saurait soutenir que le Dominion ne
peut pas . . .

Par cons6quent, nous pouvons constater que sur
ce point le Comit6 judiciaire n'avait pas le moindre
doute.

Cet avis a 6t6 adopt6 une fois de plus par le Juge
Cartwright dans l'affaire Coughlin, pr6cit6e.

Par cons6quent, je ne puis voir comment l'art.
3 de la Loi sur le transport par vdhicule a moteur
(loi f6d6rale) peut venir en aide is l'appelant en
1'esp~ce. L'intim6e a indubitablement enfreint le
par. (1) de l'art. 3 en s'engageant dans une entre-
prise extra-provinciale sans avoir obtenu un per-
mis de la commission provinciale de transport,
qui, en vertu de 'art. 3(2), est comp6tente pour
examiner toute requ8te en vue d'obtenir pareil

5 [1952] 2 R.C.S. 392.
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ever, subs. (2) does not give any legislative
authority to the provincial legislature or extend
or alter the provisions of the existing provincial
legislation.

I should dispose of one additional matter. The
complaint as to the order of the Registrar was
that it was discriminatory. Had I come to another
conclusion in reference to the effect of the Motor
Vehicle Transport Act (Canada) and of The
Highway Traffic Act, I would not have been
ready to uphold any objection to the exercise of
the Registrar's discretion on the basis that it was
discriminatory. The Registrar was not concerned
with any allegation as to multiple breaches of the
Ontario Highway Traffic Act for such offences as
overloading. He was only concerned with a per-
son who was attempting to carry on extra-provin-
cial trade without having obtained a licence under
the provisions of the Motor Vehicle Transport
Act (Canada).

For these reasons, I would dismiss the appeal
with costs.

Appeal dismissed with costs.

Solicitor for the appellant: A. R. Dick, To-
ronto.

Solicitors for the respondent: Goodman &
Goodman, Toronto.

permis; toutefois, le par. (2) ne confbre aucun
pouvoir l6gislatif h la 16gislature provinciale, ne
modifie pas la loi provinciale existante et n'en
6tend pas la port6e.

Je me dois de trancher une autre question. Le
grief formul6 & l'6gard de l'ordonnance du regis-
traire est que cette ordonnance est discrimina-
toire. Si j'en 6tais venu A une autre conclusion
quant h 1'effet de la Loi sur le transport par vdhi-
cule i moteur (loi f6d6rale) et du Highway Traf-
fic Act, je n'aurais pas 6t6 dispos6 A maintenir
une objection visant l'exercice par le registraire
de son pouvoir discr6tionnaire et se fondant sur
le fait que le r6sultat de cet exercice 6tait discri-
minatoire. Ce n'est pas une all6gation de contra-
ventions rip6t6es au Highway Traffic Act onta-
rien, par exemple pour surcharge de vihicule, que
le registraire devait examiner, mais uniquement
le cas d'une personne qui cherchait A exploiter
un commerce extra-provincial sans avoir obtenu
un permis en vertu de la Loi sur le transport par
vghicule i moteur (loi f6d6rale).

Pour ces motifs, je suis d'avis de rejeter l'appel
avec d6pens.

Appel rejetd avec ddpens.

Procureur de l'appelant: A. R. Dick, Toronto.

Procureurs de l'intimde: Goodman & Good-
man, Toronto.
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PRINGLE ET AL. C. FRASER

E. E. Pringle and The Department of
Manpower and Immigration Appellants;

and

Hugh Hypolite Fraser Respondent.

1972: March 13; 1972: March 30.
Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

Immigration-Deportation order-Certiorari pro-
ceedings-Provincial superior courts excluded from
exercising jurisdiction to review deportation orders-
Immigration Appeal Board Act, 1966-67 (Can.),
c. 90 [now R.S.C. 1970, c. 1-3, s. 22]-Immigration
Act, R.S.C. 1952, c. 325 [now 1970, c. 1-2].

A Special Inquiry Officer under the Immigration
Act, now R.S.C. 1970, c. 1-2, made a deportation
order against the respondent on the ground, inter
alia, that his dependent son was not admissible to
Canada under the Immigration Regulations. Im-
mediately thereafter the respondent made out and
served on the inquiry officer a notice of appeal to
the Immigration Appeal Board. On advice of his
counsel, the respondent then took certiorari proceed-
ings to have the deportation order quashed; and,
alternatively, he invoked mandamus. His -pplica-
tion was dismissed by the judge of first instance, but,
on appeal, the Uourt of Appeal set aside the decision
of first instance and quashed the deportation order.
Mandamus was refused on the ground that the
Court could not issue directions to the immigration
authorities. The matter then came before this Court
by its leave and argument was limited by counsel to
the single question of the jurisdiction of the Supreme
Court of Ontario to entertain certiorari proceedings
to quash a deportation order made under the Immi-
gration Act.

Held: The appeal should be allowed, the order of
the Court of -Appealetagide and the order of the
jddgeof-first-tilifiiice restored.

The contention of the appellants, the Special In-
quiry Officer and the Department of Manpower and
Immigration, that upon the enactment of the Immi-
gration Appeal Board Act by 1966-67 (Can.), c. 90,
now .R.S.C. 1970, c. 1-3, and having regard in par-

E. E. Pringle et le Ministbre de la
Main-d'(Euvre et de 'Immigration Appelants;

et

Hugh Hypolite Fraser Intimd.

1972: le 13 mars; 1972: le 30 mars.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO
ONTARIO

Immigration-Ordonnance d'expulsion-Procd-
dures en certiorari-Cours supirieures provinciales
ne peuvent se servir de leur pouvoir pour rdviser les
ordonnances d'expulsion-Loi sur la Commission
d'appel de l'immigration, 1966-67 (Can.), c. 90
[maintenant S.R.C. 1970, c. 1-3, art. 22]-Loi sur
l'immigration S.R.C. 1952, c. 325 [maintenant 1970,
c. 1-2].

Un enqu~teur sp6cial en vertu de la Loi sur l'im-
migration, maintenant S.R.C. 1970, c. 1-2, a rendu
une ordonnance d'expulsion contre l'intim6 en se
fondant sur le motif, entre autres, que son fils A
charge ne pouvait Stre admis au Canada en vertu
du R~glement sur l'Immigration. L'intim6 a imm&
diatement 6tabli et fait signifier A l'enquateur sp6-
cial un avis d'appel k la Commission d'appel de l'im-
migration. Sur avis de son avocat, I'intimi a entam6
des proc6dures en certiorari pour que l'ordonnance
d'expulsion soit annul6e; et, subsidiairement, il a
invoqu6 le droit au mandamus. Le juge de premibre
instance a rejet6 sa demande, mais en appel, la
Cour d'appel a infirm6 cette d6cision et annul6 l'or-
donnance d'expulsion. Le mandamus a 6t6 refus6
pour le motif que la Cour ne pouvait adresser des
directives aux autorit6s de l'immigration. Devant
cette Cour, pr6sentement saisie du litige aprbs avoir
accord6 permission d'appeler, les plaidoiries n'ont
port6 que sur la question de la comp6tence de la
Cour supreme de l'Ontario pour entendre les pro-
c6dures en certiorari visant l'annulation d'une ordon-
nance d'expulsion faite en vertu de la Loi sur l'im-
migration.

Les appelants, l'enquateur sp6cial et le Ministhre
d la Main-d'Oeuvre et de l'Immigration, pr6tendent
que, par l'adoption de la Loi sur la Commission
d'appel de l'immigration, 1966-67 (Can.), c. 90,
maintenant S.R.C. 1970, c. 1-3, et compte tenu en
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ticular to s. 22 in its relation to ss. 11 and 12, and
to the consequential changes in the Immigration Act,
no provincial superior court may exercise its certio-
rari or equivalent jurisdiction to review deportation
orders was accepted.

In the context of the overall scheme for the ad-
ministration of immigration policy the words in
s. 22 ("sole and exclusive jurisdiction to hear and
determine all questions of fact or law, including

1questions of jurisdiction") are adequate not only
to endow the Board with the stated authority but to
exclude any other court or tribunal from entertain-
ing any type of proceedings, be they by way of
certiorari or otherwise, in relation to the matters so
confided exclusively to the Board.

APPEAL from a judgment of the Court of
Appeal for Ontario', allowing an appeal from a
judgment of Haines J. Appeal allowed.

N. A. Chalmers, Q.C., and E. A. Bowie, for
the appellants.

C. L. Rotenberg, for the respondent.

The judgment of the Court was delivered by

LASKIN J.-On October 2, 1970, the appellant
E. E. Pringle, a Special Inquiry Officer under the
Immigration Act, now R.S.C. 1970, c. 1-2, made
a deportation order against the respondent Hugh
Hypolite Fraser on the ground, inter alia, that
his dependent son was not admissible to Canada
under the Immigration Regulations. Immediately
thereafter and on the same day, the respondent
made out and served on Pringle a notice of ap-
peal to the Immigration Appeal Board. Being ad-
vised by his counsel that the appeal might not be
heard for eighteen months or more, that during
the pendency of his appeal he could not leave
Canada without jeopardizing his application for
landed immigrant status unless he obtained special
permission to leave, and that the deportation or-
der was vulnerable because of a defect of juris-
diction, Fraser took certiorari proceedings in the

1 [1971] 2 O.R. 749, 19 D.L.R. (3d) 129.

particulier de 'art. 22 lu en regard des art. 11 et
12, et des modifications r6sultantes dans la Loi sur
l'immigration, aucune cour sup~rieure provinciale ne
peut se servir du certiorari ou tout pouvoir 6quiva-
lent pour r6viser les ordonnances d'expulsion. Cette
pr6tention doit Stre accept6e.

Dans le contexte du programme g6n6ral de l'ad-
ministration des politiques en matibre d'immigration,
les termes de l'art. 22 (acomp6tence exclusive pour
entendre et d6cider toutes questions de fait ou de
droit, y compris les questions de comp6tencez) suffi-
sent non seulement A rev8tir la Commission de
l'autorit6 d6clarde mais encore A empicher toute
autre cour ou tout autre tribunal d'8tre saisis de tout
genre de proc6dures, que ce soit par voie de
certiorari ou autrement, relativement aux matibres
ainsi r6serv6es exclusivement . la Commission.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', infirmant un jugement du Juge Haines.
Appel accueilli.

N. A. Chalmers, c.r., et E. A. Bowie, pour les
appelants.

C. L. Rotenberg, pour l'intim6.

Le jugement de la Cour a 6t6 rendu par

LE JUGE LASKIN-Le 2 octobre 1970, l'ap-
pelant E. E. Pringle, enqu8teur sp6cial en vertu
de la Loi sur l'immigration, maintenant S.R.C.
1970, c. 1-2, a rendu une ordonnance d'expulsion
contre l'intim6 Hugh Hypolite Fraser en se fon-
dant sur le motif, entre autres, que son fils A
charge ne pouvait 6tre admis au Canada en vertu
du R~glement sur l'immigration. Le mime jour,
I'intim6 a imm6diatement 6tabli et fait signifier A
Pringle un avis d'appel A la Commission d'appel
de l'immigration. Son avocat 1'ayant pr6venu que
I'appel pourrait ne pas 6tre entendu avant dix-
huit mois on plus, qu'en attendant 1'audition de
son appel il ne pouvait quitter le Canada sans
compromettre sa demande en vue d'obtenir son
statut d'immigrant regu A moins d'obtenir une per-
mission sp6ciale de quitter le pays, et que l'or-
donnance d'expulsion 6tait attaquable A cause

I [1971] 2 O.R. 749, 19 D.L.R. (3d) 129.
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Supreme Court of Ontario to have the deporta-
tion order quashed; and, alternatively, he invoked
mandamus. His application was dismissed by
Haines J. without written reasons, but on appeal,
for reasons delivered by Arnup J.A., the Ontario
Court of Appeal set aside the decision of
Haines J. and quashed the deportation order.
Mandamus was refused on the ground that the
Court could not issue directives to the immigration
authorities. The matter is now before this Court
by its leave, granted on March 29, 1971.

The argument before this Court was limited
by counsel to the single question of the jurisdic-
tion of the Supreme Court of Ontario to enter-
tain certiorari proceedings to quash a deportation
order made under the Immigration Act. No issue
was taken by counsel for the appellants, Pringle
and the Department of Manpower and Immigra-
tion, with the general authority of the Supreme
Court of Ontario to quash orders of inferior tri-
bunals, on grounds such as those invoked in this
case, through proceedings by way of or in the
nature of certiorari to quash. The contention is
simply that upon the enactment of the Immigra-
tion Appeal Board Act by 1966-67 (Can.), c. 90,
now R.S.C. 1970, c. 1-3, and having regard in
particular to s. 22 in its relation to ss. 11 and 12,
and to the consequential changes in the Immigra-
tion Act, no provincial superior court may exer-
cise its certiorari or equivalent jurisdiction to re-
view deportation orders. I am of the opinion that
this contention should succeed and that the judg-
ment of the Ontario Court of Appeal should
therefore be set aside and the order of Haines J.
restored.

Before setting out the grounds of this con-
clusion I should point out that all the matters
connected with the present case, originating in
Fraser's application, when a visitor to Canada,
for permanent admission, arose after the effective
date of the Immigration Appeal Board Act.

d'un d6faut de comp6tence, Fraser a entam6 des
proc6dures en certiorari en Cour supreme de
l'Ontario pour que l'ordonnance d'expulsion soit
annul6e: et, subsidiairement, il a invoqu6 le droit
au mandamus. Le Juge Haines a rejet6 sa de-
mande sans rendre de motifs 6crits, mais en appel,
pour les motifs rendus par le Juge Arnup, la Cour
d'appel de l'Ontario a infirm6 la d6cision du Juge
Haines et annul6 l'ordonnance d'expulsion. Le
mandamus a 6t6 refus6 pour le motif que la Cour
ne pouvait adresser des directives aux autorit6s
de l'immigration. Cette Cour est pr6sentement
saisie du litige, aprbs avoir accord6 permission
d'appeler le 29 mars 1971.

Devant cette Cour, les plaidoiries n'ont port6
que sur la question de la comp6tence de la Cour
supreme de l'Ontario pour entendre les proc6dures
en certiorari visant l'annulation d'une ordonnance
d'expulsion faite en vertu de la Loi sur l'immigra-
tion. L'avocat des appelants Pringle et le minis-
thre de la Main-d'Oeuvre et de l'Immigration n'a
pas soulev6 la question du pouvoir g6n6ral de la
Cour suprEme de l'Ontario d'annuler les ordon-
nances de tribunaux infdrieurs pour des motifs
semblables A ceux invoqu6s en l'esp~ce, dans des
proc6dures de certiorari en annulation ou de
mime nature. II pr6tend simplement que, par
1'adoption de la Loi sur la commission d'appel
de l'immigration, 1966-67 (Can.), c. 90, main-
tenant S.R.C. 1970, c. 1-3, et compte tenu en
particulier de l'article 22 lu en regard des articles
11 et 12, et des modifications r6sultantes dans la
Loi sur l'immigration, aucune cour sup6rieure
provinciale ne peut se servir du certiorari ou d'un
pouvoir 6quivalent pour r6viser les ordonnances
d'expulsion. Je suis d'avis que cette pr6tention est
bien fond6e et que l'arrt de la Cour d'appel de
l'Ontario devrait donc 6tre infirm6 et l'ordon-
nance du Juge Haines r6tablie.

Avant d'exposer les motifs de cette conclusion,
il y a lieu de signaler que toutes les questions
reli6es la pr6sente affaire, qui d6coulent de la
demande faite par Fraser, alors qu'il avait le statut
de visiteur au Canada, en vue de son admission
vermanente, se sont pr6sent6es aprbs la date d'en-
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Again, this Court is not concerned in this case
with the effect of the Federal Court Act, 1970-71-
72 (Can.), c. 1, which came into force on June 1,
1971.

Prior to the enactment of the Immigration
Appeal Board Act and the establishment of the
Immigration Appeal Board thereunder, with the
powers conferred upon it by that Act, deportation
orders could only be challenged through the ap-
peal procedure prescribed by s. 31 of the Immi-
gration Act, R.S.C. 1952, c. 325. Under this pro-
cedure, it was for the responsible Minister to
direct an Immigration Appeal Board to consider
an appeal, and it was open to the Minister to re-
view the decision of such a Board. In addition,
certiorari lay, but subject to the privative terms of
s. 39 of the Immigration Act. This section was
repealed when the Immigration Appeal Board Act
was passed.

The Immigration Appeal Board Act established
a completely new scheme of review (I do not use
this word in any technical sense) of deportation
orders. The Board for which it provided is de-
clared by s. 7 to be a court of record, and is given
the powers of a superior court in respect of the
attendance and examination of witnesses, pro-
duction of documents, enforcement of its orders
and ancillary matters necessary or proper for the
due exercise of its jurisdiction. Members of the
Board, being not fewer than seven nor more than
nine, are by s. 3 appointed to hold office during
good behaviour, with compulsory retirement at
age seventy. By s. 8, the Board has, subject to the
approval of the Governor in Council, rule-making
power governing its activities and the practice and
procedure in relation to appeals to it under the
Act.

tree en vigueur de la Loi sur la commission d'ap-
pel de l'immigration. En outre, cette Cour n'est
pas saisie en l'espice de l'effet de la Loi sur la
Cour fiddrale, 1970-71-72 (Can.), c. 1, qui est
entr6e en vigueur le ler juin 1971.

Avant I'adoption de la Loi sur la commission
d'appel de l'immigration et '6tablissement, en
vertu de cette Loi, de la Commission d'appel de
l'immigration, qui 6tait d~s lors dot6e des pou-
voirs A elle confir6s par ladite Loi, les ordon-
nances d'expulsion ne pouvaient 8tre contestdes
qu'au moyen de la proc6dure d'appel prescrite A
1'art. 31 de la Loi sur l'immigration, S.R.C.
1952, c. 325. En vertu de cette proc6dure, il
incombait au ministre comp6tent d'ordonner A
une commission d'appel de l'immigration d'en-
tendre un appel et le ministre avait la facult6 de
r6viser la d6cision de cette commission. De plus,
le certiorari 6tait pr6vu, mais il 6tait subordonn6
aux termes privatifs de l'article 39 de la Loi sur
l'immigration. Cet article a 6t6 abrog6 quand la
Loi sur la commission d'appel de l'immigration a
t6 adoptie.

La Loi sur la commission d'appel de l'immi-
gration a 6tabli un mode compltement nouveau
de revision (je n'emploie pas ce mot dans un
sens sp6cial) des ordonnances d'expulsion. En
vertu de l'article 7 de cette Loi constitutive, la
Commission est une cour d'archives et elle a les
pouvoirs d'une cour supbrieure en ce qui con-
cerne la pr6sence et l'interrogatoire des t6moins,
la production des documents, 1'ex~cution de ses
ordonnances et les matibres connexes qui sont
n6cessaires ou appropri6es A l'exercice r6gulier
de sa comp6tence. Les membres de la Commis-
sion, dont le nombre est d'au moins sept et d'au
plus neuf, sont, en vertu de 1'art. 3, nomm6s
pour occuper leur poste durant bonne conduite
et ils doivent prendre leur retraite A soixante-dix
ans. En vertu de 1'art. 8, la Commission a,
sous r6serve de I'approbation du gouverneur en
conseil, le pouvoir d'6tablir des rigles en ce qui
concerne son activit6 et la pratique et la proc6-
dure relatives aux appels A la Commission pr6vus
par la Loi.

[19721 S.C.R.824 PRINGLE ET AL. V. FRASER Laskin I.
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Sections 11, 12 and 22 read as follows:

11. A person against whom an order of deporta-
tion has been made under the Immigration Act may
appeal to the Board on any ground of appeal that
involves a question of law or fact or mixed law
and fact.

12. The Minister may appeal to the Board on any
ground of appeal that involves a question of law
or fact, or mixed law and fact, from a decision by a
Special Inquiry Officer that a person in respect of
whom a hearing has been held is not within a pro-
hibited class or is not subject to deportation.

22. Subject to this Act and except as provided in
the Immigration Act, the Board has sole and ex-
clusive jurisdiction to hear and determine all
questions of fact or law, including questions of
jurisdiction, that may arise in relation to the making
of an order of deportation or the making of an
application for the admission to Canada of a relative
pursuant to regulations made under the Immigration
Act.

This appellate jurisdiction is reinforced by a pro-
vision in s. 23 for an appeal from the Board to
this Court, by leave, on any question of law, in-
cluding a question of jurisdiction.

The Immigration Appeal Board Act has thus
brought into the law a wider avenue for initial
appeal from deportation orders than theretofore
existed. This Act and the Immigration Act, and
the Regulations promulgated under each of them,
constitute a code for the administration of immi-
gration matters and for the review of proceedings
in such matters. There is no common law of immi-
gration. Parliament's authority to establish such
a code is not challenged; nor is Parliament's au-
thority to deny to or remove certiorari jurisdiction
from provincial superior courts over deportation
orders. What is asserted by respondent is that
Parliament has not expressed itself adequately
to accomplish this last-mentioned end. Arnup J.A.

Les articles 11, 12 et 22 se lisent comme suit:

11. Une personne frapp6e d'une ordonnance d'ex-
pulsion, en vertu de la Loi sur l'immigration, peut,
en se fondant sur un motif d'appel qui implique une
question de droit ou une question de fait ou une
question mixte de droit et de fait, interjeter appel h
la Commission.

12. Le Ministre, en se fondant sur un motif
d'appel qui implique une question de droit ou de
fait ou une question mixte de droit et de fait, peut
interjeter appel a la Commission d'une d6cision
d'un enquiteur sp6cial portant qu'une personne A
'6gard de qui a 6t0 tenue une audition n'est pas
dans une cat6gorie interdite ou n'est pas sujette A
l'expulsion.

22. Sous r6serve de la pr6sente loi et sauf ce
que pr6voit la Loi sur l'immigration, la Com-
mission a comp6tence exclusive pour entendre et
d6cider toutes questions de fait ou de droit, y
compris les questions de comp6tence, qui peuvent
se poser A l'occasion de l'6tablissement d'une
ordonnance d'expulsion ou de la pr6sentation d'une
demande d'admission au Canada d'un parent con-
form6ment aux riglements 6dictis sous le r6gime
de la Loi sur l'immigration.

Cette juridiction d'appel est renforc6e par la dis-
position de Fart. 23 pr~voyant un appel de la
Commission A cette Cour, moyennant autorisa-
tion, sur toute question de droit, y compris une
question de comp6tence.

La Loi sur la commission d'appel de l'immi-
gration a donc 61argi, par rapport au r6gime an-
tdrieur, les voies de recours pour les appels au
premier degr6 h l'encontre des ordonnances d'ex-
pulsion. Cette dernibre Loi et la Loi sur l'immi-
gration, ainsi que les rbglements 6tablis en vertu
de chacune d'elles, constituent un code A la fois
de l'administration des matibres relatives a l'im-
migration et de la r6vision des proc6dures faites
en ces matibres. Il n'y a pas de common law
de l'immigration. L'autorit6 du Parlement d'6ta-
blir un tel code n'est pas contestde, pas plus que
ne 1'est son autorit6 de refuser ou d'enlever aux
cours supdrieures provinciales la comp6tence en
matibre de certiorari quant aux ordonnances d'ex-

11972] R.C.S. 825
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put the matter in a key paragraph of his reasons
as follows:

I do not find in the Immigration Appeal Board
Act any language which clearly takes away this
Court's jurisdiction by way of certiorari, nor any
language which could possibly be said to transfer
that jurisdiction to the Board or any other court.
The Immigration Appeal Board itself has said it does
not have it. That Board does have jurisdiction to
make binding decisions (subject to appeal) as to
jurisdiction, including its own, in relation to orders
of deportation. If our certiorari jurisdiction in depor-
tation matters ceased with the setting up of that
Board, and that Board has authoritatively decided it
has no jurisdiction by way of certiorari in deporta-
tion matters, then it follows that nobody now has
that jurisdiction. I cannot accept this conclusion.

I am satisfied that in the context of the overall
scheme for the administration of immigration
policy the words in s. 22 ("sole and exclusive
jurisdiction to hear and determine all questions of
fact or law, including questions of jurisdiction")
are adequate not only to endow the Board with
the stated authority but to exclude any other
court or tribunal from entertaining any type of
proceedings, be they by way of certiorari or
otherwise, in relation to the matters so confided
exclusively to the Board. The fact that the result
of such an interpretation is to abolish certiorari
as a remedy for challengeable deportation orders
is not a ground for refusing to give language its
plain meaning. This Court has held that habeas
corpus, certainly as honoured a remedy as cer-
tiorari, takes its colour from the substantive mat-
ters in respect of which it is sought to be invoked,
and its availability may depend on whether it is
prescribed as a remedy by the competent legisla-
ture: see In re Storgof2 . So too, certiorari, as a
remedial proceeding, has no necessary ongoing
life in relation to all matters for which it could

s [1945] S.C.R. 526.

pulsion. L'intim6 soutient plut6t que le Parlement
ne s'est pas exprim6 ad6quatement A cet 6gard.
Le Juge d'appel Arnup a expos6 la question com-
me suit dans un important passage de ses motifs:

[TRADUCTION] Dans la Loi sur la commission d'ap-
pel de l'immigration, je ne vois aucune disposition
qui enlive clairement i cette Cour sa comp6tence
en matibre de certiorari, ni aucune disposition que
l'on pourrait interpr6ter comme c6dant cette com-
p6tence A la Commission ou h une autre cour. La
Commission d'appel de l'immigration a dit elle-mime
qu'elle n'avait pas cette comp6tence. Cette Commis-
sion a eflectivement le pouvoir de rendre des d6ci-
sions obligatoires (sujettes h appel) en matibre de
comp6tence, y compris la sienne, relativement aux
ordonnances d'expulsion. Si notre comp6tence en
matibre de certiorari a cess6 avec l'tablissement de
cette Commission et si cette Commission a p6remp-
toirement d6cid6 qu'elle n'avait aucune comp6tence
par voie de certiorari sur les questions d'expulsion, il
s'ensuit alors que personne n'a pr6sentement cette
comp6tence. Je ne puis accepter cette conclusion.

Je suis convaincu que, dans le contexte du
programme g6n6ral de l'administration des politi-
ques en matibre d'immigration, les termes de
l'art. 22 (<comp6tence exclusive pour entendre
et d6cider toutes questions de fait ou de droit,
y compris les questions de competence>) suffisent
non seulement h rev~tir la Commission de 1'auto-
rit6 d6clarde mais encore h empicher toute autre
cour ou tout autre tribunal d'8tre saisis de tout
genre de proc6dures, que ce soit par voie de cer-
tiorari ou autrement, relativement aux matibres;
ainsi r6serv6es exclusivement A la Commission. Le
fait que cette interpr6tation a pour effet d'abo-
lir le certiorari comme recours A l'6gard des or-
donnances d'expulsion contestables n'est pas une
raison de refuser de donner aux termes leur sens
6vident. Cette Cour a d6cid6 que l'habeas corpus,
un recours qui est certainement aussi respect6 que
le certiorari, tire sa validit6 des questions de fond
A l'6gard desquelles on vent i'invoquer, et que son
application d6pend de la question de savoir si
la l6gislature comp6tente le prescrit comme re-
cours: voir In re Storgoif2. De m8me, le certio-

3 [1945] R.C.S. 526.
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be used, if competent excluding legislation is
enacted.

The result I would reach goes beyond literal
justification in the language of s. 22. The facts of
the present case show the incompatibility of the
appellate jurisdiction vested in the Board with
the survival of certiorari in provincial superior
courts. It was not suggested that the appeal to
the Board would be aborted by proceedings to
quash taken in the Supreme Court of Ontario. In
fact, Fraser did not abandon his appeal upon
taking certiorari proceedings. However, I do not
propose to deal with this case as if an election of
remedies had been made and that this must deter-
mine the outcome. Certainly, the likelihood of two
conflicting decisions (each ultimately appealable
to this Court) has nothing to commend it. The
only practical resolution is to recognize the ex-
clusiveness qf the special procedure ordained by
Parliament.

Although s. 39 of the Immigration Act, as it
stood before the enactment of the Immigration
Appeal Board Act, recognized the existence of
certiorari jurisdiction in provincial superior courts,
its repeal cannot be taken to have reinvigorated
that jurisdiction by removal of the privative limi-
tations which that section expressed. The repeal
was in furtherance of the scheme of review
brought in by the Immigration Appeal Board Act,
and, in my opinion, reinforces the conclusion that
certiorari jurisdiction over deportation orders was
thereafter no longer exercisable.

The effect of the legislation in the present case
cannot be tested by principles derived from cases
interpreting privative clauses, nor even by viewing
particular legislation as providing a yardstick of
preference where two tribunals have had concur-

rari, en tant que mesure de redressement, ne s'ap-
plique pas n6cessairement I toutes les matibres 4
1'6gard desquelles on pourrait I'employer, si une
loi valide d'exclusion est adopt6e.

La conclusion a laquelle j'en arriverais va au-
deld du sens litt6ral des termes de l'art. 22. Les
faits de l'espice d6montrent que la juridiction
d'appel conf6r6e h la Commission est inconcilia-
ble avec le maintien de la comp6tence en matibre
de certiorari des cours superieures provinciales.
II n'a pas 6t6 avanc6 que des proc6dures en an-
nulation engag6es en Cour supreme de l'Ontario
feraient 6chouer l'appel interjet6 & la Commission.
En fait, Fraser n'a pas abandonn6 son appel en
engageant des proc6dures en certiorari. Cepen-
dant, je n'ai pas l'intention de traiter cette affaire
comme si un choix de recours s'6tait exerc6 et
que ce choix dictait la d6cision & prendre. Certes,
la possibilit6 de deux d6cisions contradictoires
(chacune pouvant faire l'objet d'un appel ultime
A cette Cour) n'a rien de recommandable. La
seule solution pratique est de reconnaitre l'exclu-
sivit6 de la proc6dure sp6ciale prescrite par le
Parlement.

Bien que 1'art. 39 de la Loi sur l'immigration,
dans sa forme ant~rieure i Padoption de la Loi
sur la commission d'appel de l'immigration, ait
reconnu l'existence de la comp6tence des cours
sup6rieures provinciales en matibre de certiorari,
son abrogation ne peut 6tre consid6r6e comme
ayant ranim6 cette comp6tence par 1'61imination
des restrictions privatives que contenait cet ar-
ticle. L'abrogation 6tait conforme au mode de
r6vision instaur6 par la Loi sur la commission
d'appel de l'immigration, et, A mon avis, elle
appuie la conclusion selon laquelle la comp6tence
en matibre de certiorari quant aux ordonnances
d'expulsion ne pouvait plus 6tre exerc6e par la
suite.

L'effet de la 16gislation applicable en l'espice
ne peut 8tre d6termin6 par des principes tir6s
d'affaires bas6es sur l'interpr6tation de clauses
privatives, ni m6me par 1'examen de lois parti-
culibres que 1'on consid6rerait comme pr6voyant
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rent jurisdiction. I do not find it necessary to
examine Nanaimo Community Hotel v. Board of
Referees3 in any depth. It is enough to note the
weight given there by the majority to the legisla-
tive language of "exclusive jurisdiction to hear and
determine all questions", a jurisdiction reposed
in the Exchequer Court, and to contrast the
stronger language in the Immigration Appeal
Board Act, even taking this stronger language
alone and without placing it in the setting of a
new and different scheme of administration than
had previously been operative.

At bottom, the position taken by the respon-
dent in reliance upon the reasons of the Ontario
Court of Appeal is that the Immigration Appeal
Board Act must explicitly associate the reposing
of sole and exclusive jurisdiction in the Board
with a withdrawal of recourse to certiorari (and
other prerogative writs, if they too are to become
unavailable). That, however, would only make
plainer what is already plain enough.

The probability of delay in the hearing of
Fraser's appeal cannot, as a matter lying outside
of the statutory language and the scheme of ad-
ministration, preserve or revive a supervisory
jurisdiction in a provincial court which would
otherwise be unexercisable. Nor is it any answer
to the force of s. 22 and its associated provisions
that under the Regulations promulgated by the
Board the right of appeal given by the Act must
be exercised by service of a prescribed notice
within twenty-four hours after service of the de-
portation order or within a longer period, not
exceeding five days, that the Board Chairman
may allow: see s. 4(1) and (2) of the Regula-
tions.

I repeat that I would allow the appeal, set aside
the order of the Ontario Court of Appeal and re-

un critbre de prdfdrence lorsque deux tribunaux
ont eu une comp6tence concurrente. Je ne crois
pas qu'il soit n6cessaire d'6tudier en profondeur
l'affaire Nanaimo Community Hotel v. Board
of Referees3. 11 suffit de remarquer le poids que
la majorit6 a accord6 dans cette dernibre affaire
aux termes [TRADUCTION] <juridiction exclusive
pour entendre et juger toutes questions>, une
juridiction qui 6tait conf6r6e dans la loi en cause
A la Cour de l'tchiquier, et de les comparer aux
termes plus forts dans la Loi sur la commission
d'appel de l'immigration, m~me en consid&rant
ces termes plus forts isol6ment et sans les placer
dans le cadre d'un mode d'administration nou-
veau et diff6rent de celui qui avait exist6 aupa-
ravant.

Au fond, la position prise par l'intim6 en s'ap-
puyant sur les motifs rendus par la Cour d'appel
de l'Ontario, est que la Loi sur la commission
d'appel de l'immigration doit explicitement as-
socier l'attribution de la comp6tence exclusive h
la commission au retrait du recours au certiorari
(et A d'autres brefs de prerogative, si on veut que
ces derniers aussi ne puissent plus 6tre invoquis).
Cela, toutefois, ne ferait que rendre plus clair
ce qui l'est ddji assez.

La probabilit6 d'un retard dans l'audition de
l'appel interjet6 par Fraser ne peut, cette question
n'6tant pas vis6e par les termes de la loi ni par
le mode d'administration, maintenir ou faire re-
naitre un pouvoir de surveillance d'une cour
provinciale qui autrement ne pourrait 6tre exerc6.
De mime, I'effet de I'art. 22 et des ses dispo-
sitions connexes ne se trouve pas chang6 par le
fait qu'en vertu des R~gles 6tablies par la Com-
mission, le droit d'appel conf6r6 par la Loi doit
s'exercer par la signification, dans les vingt-quatre
heures de la signification de l'ordonnance d'expul-
sion ou, i la discr6tion du pr6sident, dans un
d61ai d'au plus cinq jours, de l'avis prescrit; voir
l'art. 4(1) et (2) des Rbgles.

Je r6phte que je suis d'avis d'accueillir le pour-
voi, d'infirmer l'arrt de la Cour d'appel de l'On-

6 61 B.C.R. 354, [1945] 3 D.L.R. 225.
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store the order of Haines J. dismissing the cer-
tiorari proceedings. Fraser is, of course, free to
pursue his appeal before the Board. In accordance
with the terms of the order granting leave to
appeal the respondent will have his costs in this
Court.

Appeal allowed.

Solicitor for the appellants: N. A. Chalmers,
Toronto.

Solicitor for the respondent: C. L. Rotenberg,
Toronto.
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1971: November 9; 1972: March 30.
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ON APPEAL FROM THE COURT OF APPEAL FOR

MANITOBA

Mechanics' liens-Subcontract for demolition of
municipal bridge cancelled by general contractor-
Claim for lien filed by subcontractor-Lien on public
bridge invalid-The Mechanics' Liens Act, R.S.M.
1954, c. 157 [now R.S.M. 1970, c. M80].

The respondent, as general contractor, entered into
a contract with the Metropolitan Corporation of
Greater Winnipeg, as owner, for the replacement of
a bridge. The respondent then entered into a con-
tract with the appellant, as subcontractor, for the
demolition of the bridge. The subcontract was later
cancelled by the respondent and thereafter the ap-
pellant registered a mechanics' lien, claiming a lien
on the estate of the Corporation and a private per-
son in certain described land. Upon the lien being
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tario et de r6tablir l'ordonnance du Juge Haines
rejetant les proc6dures en certiorari. tvidem-
ment, Fraser a la facult6 de poursuivre son appel
devant la Commission. Conform6ment A l'ordon-
nance autorisant ce pourvoi, 1'intim6 aura droit
A ses d6pens en cette Cour.

Appel accueilli.

Procureur des appelants: N. A. Chalmers,
Toronto.

Procureur de l'intimd: C. L. Rotenberg,
Toronto.

Alspan Wrecking Limited Appelante;

et

Dineen Construction Limited Intimie.

1971: le 9 novembre; 1972: le 30 mars.

Pr6sents: Les Juges Abbott, Martland, Judson,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DU MANITOBA

Privilge ouvrier-Contrat de sous-entreprise de
ddmolition d'un pont municipal-Contrat rdsilid par
l'entrepreneur gindral-Bordereau de privilige en-
registrd par le sous-traitant-Invaliditi du privilege
sur un pont public-Mechanics' Liens Act, R.S.M.
1954, c. 157 [maintenant R.S.M. 1970, c. M80].

L'intimbe, en sa qualit6 d'entrepreneur g6n6ral, a
conclu avec la Metropolitan Corporation of Greater
Winnipeg, en sa qualit6 de propri6taire, un contrat
pr6voyant le remplacement d'un pont. L'intim6e a,
par la suite, conclu avec l'appelante, celle-ci en
qualit6 de sous-traitant, le contrat de d6molition du
pont. Plus tard, l'intim6e a r6sili6 le contrat de sous-
entreprise et l'appelante a enregistr6 un privilge
ouvrier qu'elle d6clarait 6tre applicable aux droits
d6tenus par la Corporation et un particulier dans
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filed, the Corporation refused to release the progress
payments owing by it to the respondent until the
lien was removed from the title. In consequence, the
respondent obtained an order for the vacation of the
registration of the lien, upon posting, with the
Court, a lien bond, as security, in place of the lien.
Two days later the appellant commenced an action
in Ontario against the respondent for damages for
breach of contract.

The respondent later brought an application to
have the lien bond rescinded. This application,
initially, was dismissed. The Court of Appeal allowed
an appeal and the bond was discharged. The Court
based its decision on the ground that a lien could
not be registered against a public bridge, and relied
upon the case of Shields v. City of Winnipeg (1964),
49 W.W.R. 530, which it approved. The lien claim-
ant then appealed to this Court.

Held (Laskin J. dissenting): The appeal should
be dismissed.

Per Abbott, Martland and Judson JJ.: Shields v.
City of Winnipeg, supra, was correctly decided. It
was there pointed out that, under s. 683 of the
Winnipeg Charter, 1956 (Man.), c. 87, the freehold
title to every street in Winnipeg is vested in the
Crown, only the possession of such streets being
vested in the City. (A bridge is included in the
definition of a "street" in that statute.) It was held
that the City had an estate or interest in the streets
within the meaning of s. 5(1) of The Mechanics'
Liens Act, R.S.M. 1954, c. 157, but that such estate
or interest could not be made subject to a mechanics'
lien in view of the paramount right of the public to
passage over such streets. The sale of a street under
a mechanics' lien would be contrary to the public
interest.

In the case of Anthes Imperial Ltd. et al. v.
Village of Earl Grey (1970), 75 W.W.R. 566, the
proposition upon which the attack on the lien had
to be based, i.e., that a lien could not be claimed in
respect of municipal property, was too broad. The
question of whether or not a lien can be filed on
municipal property may well depend, as was sug-
gested in Western Canada Hardware, Ltd. v. Farrelly

certains biens-fonds d6sign6s. Le privilige ayant 6t6
enregistr6, la Corporation a refus6 de payer A l'in-
timde, tant que subsisterait le privildge, les montants
6chus au fur et h mesure de l'ex6cution des travaux
qu'elle lui devait. Par cons6quent, l'intim6e a obtenu
une ordonnance de radiation de privilige devant
prendre effet lors de la production au greffe du tri-
bunal, i titre de garantie, d'un cautionnement A la
place du privilege. Deux jours plus tard, I'appelante
a intent6 contre l'intim6e une action en Ontario en
dommages-int6r~ts pour la rupture du contrat.

L'appelante a alors pr6sent6 une requite en vue
de faire annuler le cautionnement. Initialement, la
requ&te a &6t rejet6e. La Cour d'appel a accueilli un
appel et a prononc6 la d6charge du cautionnement.
La Cour d'appel a fond6 sa d6cision sur ce qu'il est
impossible d'enregistrer un privilige sur un pont
public; A cet 6gard, elle s'est appuy6e sur l'arrit
Shields v. City of Winnipeg (1964), 49 W.W.R.
530, qu'elle a approuv6. Celui qui revendique le
privilige a appel6 h cette Cour.

Arrdt: L'appel doit 6tre rejet6, le Juge Laskin
6tant dissident.

Les Juges Abbott, Martland et Judson: Le juge-
ment dans Shields v. City of Winnipeg, pricit6, 6tait
bien fond6. Dans cette affaire-l1, il a 6t6 signal6
qu'en vertu de 1'art. 683 de la Charte de Winnipeg,
1956, c. 87, la pleine propri6t6 des rues de Winnipeg
est d6volue a la Couronne, la possession seule 6tant
d6volue h la ville. (La d6finition de l'expression erues
donn6e dans cette loi vise les ponts). II a 6t6 d6cid6
que la ville avait un droit ou un int6rit dans les rues
au sens de l'art. 5(1) du Mechanics' Liens Act,
R.S.M. 1954, c. 157, mais que ce droit ou cet in-
t6rt ne pouvait pas faire l'objet d'un privilige ou-
vrier, 6tant donn6 le droit primordial qu'a le public
de passer dans ces rues. La vente d'une rue en vertu
d'un privilfge ouvrier serait contraire A l'int6r~t
public.

Dans l'arrt Anthes Imperial Ltd. et al. v. Village
of Earl Grey (1970), 75 W.W.R. 566, la proposi-
tion sur laquelle la contestation du privilige devait
se fonder, c'est-h-dire qu'il est impossible de r6-
clamer un privilbge sur des biens municipaux, est
trop g6n6rale. La question de savoir s'il est impossible
d'enregistrer un privilige sur des biens municipaux
peut fort bien d6pendre comme on l'a laiss6 enten-
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Brothers Ltd., [19221 3 W.W.R. 1017, on the usage
and purpose for which the property is held.

Per Pigeon J.: While not disagreeing with the
majority concerning the invalidity of a mechanics'
lien on a public bridge, agreed with Laskin J. that
the Court was faced with an uncontradicted assertion
of a private interest in land on which the lien was
claimed. It was not shown that all this land had
been dedicated to public use for a bridge.

However, the appellant's only claim was for
damages for breach of its subcontract and such a
claim could not give rise to a lien.

Per Laskin J., dissenting: The application by the
Court of Appeal of the principle of Shields v. City
of Winnipeg, supra, to a public bridge involved
issues of fact and of law or of mixed fact and law,
and these made a summary disposition premature.

But apart entirely from the principle of the Shields
case, there was in the present case a claim of lien
against the municipality and a private person in re-
spect of certain land in which they were said to have
estates. The respondent's affidavit did not challenge
this assertion. Even in terms of Shields v. Winnipeg
there was an important legal issue here as to whether
its principle applies to exempt as well a concurrent
interest (if that be the case) of a private person. If
the respondent was seeking a summary determination
of a claim of lien on the basis of Shields v. Winni-
peg, it ought to have come forward with an explana-
tion of the private person's interest.

APPEAL from a judgment of the Court of
Appeal for Manitoba', allowing an appeal from
a judgment of Molloy Co.Ct.J. Appeal dismissed,
Laskin J. dissenting.

W. L. Ritchie, Q.C., for the appellant.

(1970), 16 D.L.R. (3d) 111.
94764-71

dre dans l'arr8t Western Canada Hardware, Ltd. v.
Farrelly Brothers Ltd., [1922] 3 W.W.R. 1017, de
leur utilisation et des fins auxquelles ceux-ci sont
poss6d6s.

Le Juge Pigeon: Bien que d'accord avec la majo-
rit6 sur le principe de l'invalidit6 d'un privilige sur
un pont public, souscrit A l'avis du Juge Laskin sur
la cons6quence de l'affirmation incontestde du droit
d'un particulier dans le bien-fonds sur lequel le
privilbge a 6t6 revendiqu6. Aucune preuve ne d6-
montre que le bien-fonds a 6t6 en entier affect6 & la
construction d'un pont public.

Cependant, I'appelante ne r&clame que des dom-
mages-int6rits pour la rupture de son contrat de
sous-entreprise. Une pareille r6clamation ne donne
pas lieu i un privilige.

Le Juge Laskin, dissident: L'application par la
Cour d'appel du principe de l'arr8t Shields v. City
of Winnipeg, pr6cit6, A un pont public met en jeu
des questions de fait et de droit ou des questions
mixtes de fait et de droit, et ces questions con-
tribuent h rendre pr6matur6e toute d6cision som-
maire.

Mais, tout A fait ind6pendamment du principe
6tabli dans l'affaire Shields, il existe en l'espice, a
1'encontre de la municipalit6 et d'un particulier, un
bordereau de privilege relatif a un certain bien-fonds
sur lequel ceux-ci auraient apparemment des droits.
Dans la d6claration sous serment qu'elle a pr6sent6e,
l'intimbe ne conteste pas cette all6gation. Mme en
tenant compte de l'affaire Shields v. Winnipeg, il
existe en 1'espice une question de droit importante,
celle de savoir si le principe 6tabli dans cette cause-
lI s'applique pour exempter 6galement un particulier
ayant un droit concurrent (le cas 6ch6ant) dans le
bien-fonds. Si l'intimde cherchait a obtenir une d6-
cision sommaire quant au droit au privilige en se
fondant sur l'affaire Shields v. Winnipeg, elle au-
rait dOi avancer une explication sur le droit du par-
ticulier.

APPEL d'un jugement de la Cour d'appel du
Manitoba', accueillant un appel d'un jugement
du Juge Molloy de la Cour de Comt6. Appel re-
jet6, le Juge Laskin 6tant dissident.

W. L. Ritchie, c.r., pour 'appelante.

1 (1970), 16 D.L.R. (3d) 111.
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G. O. Jewers, for the -respondent.

The ... ju.dgment of . Abbott, Martland and
Judson JJ. was delivered by

MARTLAND J.-This is an appeal from' the
unanimous judgment of the Court of. Appeal for
Manitoba', which allowed an appeal by the

.present. respondent from a judgment in the
County .Coprt of Winnipeg. The proceedings in
-that Court had been commenced by notice of
motion for an order to discharge a lien bond in
the sum of $101,000 made by the respondent as
principal and the Great American Insurance Com-
pany as surety, which stood in lieu of a mechanics'
lien filed by the appellant.

On or about April 15, 1969, the respondent, as
general contractor, entered into a contract with
the Metropolitan Corporation of Greater Winni-
peg, hereinafter referred to as "the Corporation",
as owner, for the replacement of the Maryland
Bridge, in, the City of Winnipeg. On or about
May 2, 1969, the respondent entered into a con-
tract with the appellant, as subcontractor, for the
demolition of the then existing Maryland Bridge,
which was a 'concrete arch bridge. r Y

The subcontract was cancelled by the respon-
dent by letter dated August 28, 1969, sent by it
to the appellant. That letter -read as follows:

Alspan Wrecking Limited
196 Parkdale Avenue, North
Hamilton, Ontario

ATTENTION: MR. S. KEPIC

Dear Sir:

RE: MARYLAND BRIDGE REPLACEMENT
WINNIPEG, MANITOBA

We make reference to your sub-con-
tract covering demolition of the. above contract, and

1 (1970), 16 D.L.R. (3d) 111. -

G. 0, Jewers; pour 'intim6e.

Le jugement des Juges Abbott, Martland et
Judson a 6t6 rendu par

.LE JUGE MARTLAND-L'appel est i l'encontre
d'un arr8t unanime de la Cour d'appel du Mani-
toba' accueillant l'appel que la prdsente intimbe
avait port6 contre un jugement de la Cour de
comt6 de Winnipeg. Les proc6dures en cette
dernibre Cour avaient 6t6 engag6es par un avis de
requite en vue d'obtenir une ordonnance portant
d6charge d'un cautionnement de $101,000 sous-
crit par 1'intim6e, en sa qualit6 de d6bitrice prin-
cipale, et par la. Great American Insurance Com-
pany, en sa qualit6 de caution; ce cautionnement
remplagait un privilege ouvrier enregistr6 par
I'appelante.

Le 15 avril 1969 ou vers cette date, l'intim6e,
en sa qualit6 d'entrepreneur g6ndral, a conclu
avec la Metropolitan Corporation of Greater
Winnipeg, ci-aprbs appel6e <da Corporation>, en
sa qualit6 de propri6taire, un contrat privoyant le
remplacement du pont Maryland, A Winnipeg. Le
2 mai 1969, ou vers cette date, l'intimbe con-
cluait avec 1'appelante, celle-ci en qualit6 de
sous-traitant, le contrat de d6molition du pont
Maryland, un pont en arc de b6ton.

Par la lettre du 28 aott 1969 qu'elle a envoye
A l'appelante, l'intimbe a r6sili6 le contrat de sous-
entreprise. La lettre se lit comme suit:

[TRADUCTION]

Alspan Wrecking Limited
196, nord, avenue Parkdale,
Hamilton, Ontario

A L'ATTENTION DE M. S. KEPIC

Monsieur,

OBJET: REMPLACEMENT DU PONT MARY-
LAND WINNIPEG, MANITOBA

Veuillez vous reporter A votre con-
trat de sous-entreprise de d6molition relativement

1 (1970), 16 D.L.R. (3d) 111.
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to Appendix "A", wherein the Bank of Nova Scotia
were to acknowledge and agree to certain arrange-
ments respecting credit and a performance deposit.

No such written commitment has been
received.

In addition, you have not met the in-
surance requirements of the above contract.

In view of the foregoing, we have no
alternative but to cancel this sub-contract and make
other arrangements for completion of the work. In
addition, you will be held liable for all loss, cost,
damage and expense as a result of your failure to
meet the terms and conditions of this sub-contract.

Yours truly

DINEEN CONSTRUCTION LIMITED
J. E. Franklin, P. Eng.

Vice-President
JEF: Ig

There is nothing in the material before us to in-
dicate that any reply was made to this letter.
Instead, the appellant, on October 24, 1969,
registered a mechanics' lien dated September 25,
1969, claiming a lien on the estate of the Corpora-
tion and David Alexander Robertson, of the City
of Winnipeg, mechanic, upon Lot 9, shewn on a
plan of survey of part of Lot 71 of the Parish of
St. James, registered in the Winnipeg Land Titles
Office as No. 2221. The claim was for work done,
that is to say, demolition of garage buildings and
bridge, the work being done for the credit of
Dineen Construction Limited. The amount of the
claim was for $100,000 (the full subcontract
price) and it was stated that the work was done
on or before September 25, 1969. The supporting
affidavit was that of Stephen Kepic, president of
Alspan Wrecking Limited, which said that he had
full knowledge of the facts stated in the claim and
that the claim was true.

au contrat pr&cit6 et i 1'appendice aAz; il y est
stipul6 que la Banque de Nouvelle-Atcosse doit re-
connaitre et accepter certains arrangements relatifs
au cr6dit et h un d6p6t de garantie d'ex6cution.

Aucun engagement 6crit A cet effet
n'a 6t6 regu.

De plus, vous n'avez pas respect6 les.
conditions relatives A l'assurance stipid6es dans le,
contrat pricit6.

Cela 6tant, nous nous voyons dans
l'obligation de r6silier le contrat de sous-entreprise
et de faire d'autres arrangements pour l'achivement
des travaux. De plus, vous serez tenu responsable
des pertes, frais, dommages et d6penses rsultant du
d6faut de respecter les conditions et engagements
du sous-contrat de sous-entreprise.

DINEEN CONSTRUCTION LIMITED

Bien A vous,

J. E. Franklin, ing6nieur
vice-pr6sident

JEF:lg

Rien dans les documents soumis A notre examen
n'indique que l'on a r6pondu & cette lettre mais,
le 24 octobre 1969, I'appelante a enregistr6 un
privilkge ouvrier dat6 du 25 septembre 1969,
qu'elle d6clarait 6tre applicable aux droits d6tenus

par la Corporation et David Alexander Robert-
son, m6canicien de Winnipeg, sur le lot' 9 du
plan d'arpentage relatif h une partie du lot 71 de,
la paroisse St. James et enregistr6 au bureau d'en-
registrement de Winnipeg sous le 'numdro 2221.
Le privilege 6tait pour travaux, soit la d6molition
de bAtiments d'un garage et d'un pont, faits pour
le compte de Dineen Construction' Limited. Le
montant du privilege 6tait de $100,000 (prix
global du contrat de sous-entreprise); 'il 6tait
all6gu6 que les travaux avaient 6t6 effectu6s le
25 septembre 1969 ou auparavant. La d6claration
sous serment pr6sent6e A l'appui 6tait celle de
Stephen Kepic, pr6sident d'Alspan .Wrecking
Limited; il y affirmait avoir pleine connaissance
des faits expos6s au bordereau de privilege et
attestait que le privilege revendiqu6 6tait bien
fond6.
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Upon the lien being filed, the Corporation re-
fused to release the progress payments owing by
it to the respondent until the lien was removed
from the title. In consequence, the respondent, on
December 2, 1969, obtained an order for the
vacation of the registration of the lien, upon post-
ing, with the Court, the lien bond, as security, in
place of the lien.

On December 4, 1969, the appellant com-
menced an action against the respondent in the
Supreme Court of Ontario. It referred to the con-
tract between the parties made in May, 1969, for
the payment by the respondent to the appellant
of the sum of $100,000 in consideration of the
appellant demolishing the existing Maryland
Bridge and Robertson Motors Service Station.

It did not claim for the total consideration, as
having become payable by completion of the work
agreed to be performed, as alleged in the claim
for lien. Instead, it claimed damages for wrongful
repudiation of the contract by the respondent.
The appellant's factum, filed in this Court on
March 30, 1971, stated that "the appellant has
not as yet instituted an action in Manitoba."

The affidavit of John E. Franklin, vice-presi-
dent of the respondent, sworn on May 1, 1970,
and filed in the present proceedings, after referring
to the subcontract between the respondent and
the appellant, stated categorically:

THAT Alspan Wrecking Limited did no work
and supplied no materials, with respect to the said
project.

The appellant filed no affidavit in reply and did
not seek leave to cross-examine on the affidavit
filed by the respondent. The affidavit of Stephen
Kepic, in support of the lien, was before the
Court only because the lien claim was annexed as
an exhibit to the Franklin affidavit.

Le privilige ayant 6t enregistr6, la Corpora-
tion a refus6 de payer a l'intim6e, tant que sub-
sisterait le privilfge, les montants 6chus au fur
et h mesure de l'ex6cution des travaux qu'elle lui
devait. Par cons6quent, l'intim6e a obtenu, le 2
d6cembre 1969, une ordonnance de radiation de
privilbge devant prendre effet lors de la production
,au greffe du tribunal, A titre de garantie, d'un
cautionnement A la place du privildge.

Le 4 d6cembre 1969, I'appelante a intent6
contre l'intim6e une action en Cour supreme de
l'Ontario. Elle y all6guait le contrat que les
parties avaient conclu en mai 1969, lequel stipu-
lait le paiement par l'intim6e A l'appelante de la
somme de $100,000 en contrepartie de la d6moli-
tion par 1'appelante du pont Maryland et de
la station-service Robertson Motors.

Elle ne r6clamait pas, A titre de montant 6chu
pour achbvement des travaux convenus, tel
qu'all6gu6 dans le bordereau du privilige, le mon-
tant global stipul6. Elle r6clamait plut6t A l'in-
tim6e des dommages-int6rits pour rupture illicite
de contrat. Dans le factum de 1'appelante, d6pos6
en cette Cour le 30 mars 1971, il est 6nonc6 que
[TRADUCTION] <d'appelante n'a pas encore in-
tent6 d'action au Manitoba.>

Dans la d6claration sous serment de John E.
Franklin, vice-president de 1'intim6e, datant du
ler mai 1970 et d6pos6e dans les pr6sentes pro-
c6dures, il est cat6goriquement affirmb, aprbs la
mention du contrat de sous-entreprise existant
entre l'intim6e et l'appelante:

[TRADUCTION] QUE Alspan Wrecking Limited n'a
effectu6 aucun travail et n'a pas fourni de mat6riaux
pour ledit projet.

L'appelante n'a d6pos6 aucune d6claration sous
serment en r6ponse et elle n'a pas demand6
1'autorisation de proc6der a un contre-interroga-
toire au sujet de la d6claration sous serment d6-
posee par l'intim6e. La d6claration sous serment
de Stephen Kepic pr6sent6e A l'appui du privilige
n'6tait a la disposition de la Cour que parce que
le bordereau de privildge 6tait joint, a titre de
pibce, h la d6claration sous serment de Franklin.
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The respondent sought the discharge of the lien
bond on the ground that the appellant had no
right to claim the lien, in lieu of which the bond
was posted, because:

(1) the appellant had not done any work upon
or supplied any materials to the lands and
premises against which the lien was filed; and

(2) those lands and premises were used for
the Maryland Bridge, in the City of Winnipeg,
a part of a municipal street and thoroughfare.

The application, initially, was dismissed, with-
out written reasons. The issues raised by the re-
spondent were dealt with by the Court of Appeal
as follows:

Concerning the first point, we must express sur-
prise that the specific allegation in Mr. Franklin's
affidavit was not controverted by some affidavit
filed by Alspan in answer thereto. But in any event,
we believe that the matter can be summarily dis-
posed of on the second ground.

In the case of Shields v. City of Winnipeg, (1964)
49 W.W.R. 530, Dickson, J. (as he then was) held
that a lien could not be registered against a public
street. The same reasoning would apply to a public
bridge. In our view the decision in Shields, supra,
was correct.

Since there was no right to a lien and since the
Bond purported to replace the lien, it should be dis-
charged.

With respect to the first issue, the position
taken by the appellant is that the matter should
not have been disposed of in a summary way
"just because Mr. Franklin in his affidavit swears
that Alspan's affidavit was wrong." This sub-
mission, however, does not summarize accurately
what the situation was. The affidavit of Stephen
Kepic supports a lien claim that the appellant had
earned $100,000 (the full price under the sub-

L'intim6e a demand6 d6charge du cautionne-
ment pour le motif que l'appelante n'avait pas le
droit de r6clamer le privilbge que remplagait le
cautionnement d6pos6, vu que:

(1) 1'appelante n'avait ex6cut6 aucun travail
sur les bien-fonds et immeubles greves par le
privilge enregistr6 et n'avait pas fourni de
mat6riaux ; cet 6gard;

(2) ces biens-fonds et immeubles 6taient utili-
s6s pour le pont Maryland, h Winnipeg, soit
une partie d'une rue et d'une voie municipale.

Initialement, la requte a 6t6 rejet6e sans mo-
tifs 6crits. Les questions soulev6es par l'intimbe
ont 6t6 tranch6es comme suit par la Cour d'appel:

[TRADUCTION] Quant h la premiere question, nous
sommes 6tonnis que l'all6gation pr6cise figurant
dans la d6claration sous serment de M. Franklin
n'ait pas 6t6 contredite par quelque d6claration
sous serment d6pos6e par Alspan en r6ponse. Mais
de toute fagon, nous croyons qu'il est possible de se
prononcer sommairement sur l'affaire en examinant
le second motif d'appel.

Dans la cause Shields v. City of Winnipeg, (1964)
49 W.W.R. 530, le Juge Dickson (alors juge puin6)
a d6cid6 qu'il 6tait impossible d'enregistrer un privi-
lIge sur une rue publique. Le m8me raisonnement
s'appliquerait A un pont public. A notre avis, la d6-
cision rendue dans la cause Shields pr6cit6e est bien
fond6e.

ttant donn6 qu'il n'existait aucun droit A un
privilfge et que le cautionnement visait h remplacer
celui-ci, d6charge devrait 8tre donnbe du cautionne-
ment.

Quant h la premibre question en litige, I'ap-
pelante soutient que la Cour n'aurait pas dfi se
prononcer sommairement sur I'affaire [TRADUC-
TION] «uniquement parce que M. Franklin affirme,
dans sa d6claration sous serment, que la d6clara-
tion sous serment fournie par Alspan est fausse.>
Toutefois, cette pr6tention ne constitue pas un
r6sum6 exact de l'6tat des choses. La d6claration
sous serment de Stephen Kepic est l'appui d'un
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contract) by completing its demolition work on or
before September 25, 1969, less than a month
after the respondent had cancelled the subcon-
tract. When the lien bond was posted on Decem-
ber 2, 1969, the appellant did not seek to enforce
its claim for payment under the bond by a suit in
Manitoba. Instead, two days later, it instituted
proceedings in Ontario, not to recover the money
earned by the completion of its subcontract, but
for damages for wrongful repudiation of the sub-
contract by the respondent.

In the light of these circumstances, the failure
of the appellant to file any reply to the allegation
contained in Franklin's affidavit, or to cross-
examine upon it, assumes considerable signifi-
cance. In my opinion the Court of Appeal would
have been fairly entitled to decide not to direct
an issue, but to deal with the matter summarily.

If the statement in the Franklin affidavit is
accepted, the claim to a lien, as filed, must fail.
While the lien claim refers to an estate of both the
Corporation and David Alexander Robertson,
mechanic, the material before us shows that the
main contract was between the Corporation and
the respondent, the subcontract related to demo-
lition work in relation to that contract, and the
subcontract included the demolition of Robertson
Motors Service Station. It is clear that all the
work involved in the subcontract was in prepara-
tion for the construction of the new Maryland
Bridge, which was to replace the existing bridge.
The land described in the lien claim was land on
which that bridge was situate.

There is no suggestion of any basis on which
the appellant could claim a lien as against any

bordereau de privilige all6guant que l'appelante
a droit A la somme de $100,000 (prix global
stipul6 dans le contrat de sous-entreprise) du fait
qu'elle a compl6t6 ses travaux de d6molition le
25 septembre 1969 ou auparavant, soit moins
d'un mois aprbs la r6siliation du contrat par
l'intim6e. Lorsque le cautionnement a 6t6 d6pos6
le 2 d6cembre 1969, I'appelante n'a pas cherch6
A mettre A ex6cution sa demande de paiement en
vertu du cautionnement par des poursuites au
Manitoba. Plut6t, elle a intent6 deux jours plus
tard des proc6dures en Ontario, non pas en vue
de recouvrer le montant qui lui 6tait dfi par suite
de l'ex6cution de contrat de sous-entreprise, mais
pour obtenir des dommages-int6rats pour rupture
illicite du contrat en question par l'intimbe.

Dans ces conditions, le fait que 1'appelante n'a
pas produit de r6ponse A I'all6gation figurant dans
la d6claration sous serment de Franklin et n'a pas
contre-interrog6 ce dernier sur sa d6claration,
prend 6norm6ment d'importance. A mon avis, la
Cour d'appel aurait eu raison de d6cider contre
le renvoi d'une question litigieuse et de se pro-
noncer sommairement sur I'affaire.

Si l'affirmation figurant dans la d6claration
sous serment de Franklin est accept6e, le borde-
reau de privildge tel qu'enregistr6 doit 6tre rejet6.
Dans celui-ci, il est fait mention des droits de la
Corporation et de David Alexander Robertson,
mecanicien, mais les documents soumis A notre
examen montrent que le contrat principal a 6t6
conclu entre la Corporation et l'intim6e, et aussi
que le contrat de sous-entreprise a trait A des
travaux de d6molition se rapportant au contrat
principal et stipule 6galement la d6molition de la
station-service Robertson Motors. Il est clair que
tous les travaux visas par le contrat de sous-entre-
prise avaient pour but de permettre la construction
du nouveau pont Maryland, lequel devait rem-
placer le pont existant. Les biens-fonds d6signis
dans le bordereau de privildge sont ceux sur les-
quels 6tait construit ce pont.

On n'invoque aucune raison permettant a
Pappelante de r6clamer un privilbge sur les droits
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estate or interest of Robertson in the lands in
question, as distinct from that of the Corporation.
The demolition of the garage buildings of Robert-
son Motors Service Station was a part of the sub-
contract with the respondent, being part of the
work required under the main contract between
the respondent and the Corporation. It was com-
missioned by the Corporation alone. A lien,
under s. 4(1) of The Mechanics' Liens Act,
R.S.M. 1954, c. 157, is limited to the sum justly
owing by the owner. The only moneys justly
owing by the owner of the lands in question were
those owed by the Corporation. Robertson was
not a party to the main contract, nor to the sub-
contract, under which the demolition work was to
be done.

The Court of Appeal based its decision on the
ground that a lien could not be registered against
a public bridge, and relied upon the case. of
Shields v. City of Winnipeg2, which it approved.

In the Shields case it was pointed out that,
under s. 683 of the Winnipeg Charter, 1956
(Man.), c. 87, the freehold title to every street in
Winnipeg is vested in the Crown, only the pos-
session of such streets being vested in the City. It
may be noted that a bridge is included in the
definition of a "street" in that statute. It was held
that the City had an estate or interest in the
streets within the meaning of s. 5(1) of The
Mechanics' Liens Act but, after a careful review
of the authorities, Dickson J. (as he then was)
held that such estate or interest could not be made
subject to a mechanics' lien in view of the para-
mount right of the public to passage over such
streets. The sale of a street under a mechanics'
lien would be contrary to the public interest.

A similar view had been expressed by
Stuart J.A., who delivered the judgment of the
Appellate Division of the Supreme Court of

ou intr&ts de Robertson dans les biens-fonds en
question, par opposition & ceux de la Corporation.
La d6molition du garage de la station-service
Robertson Motors faisait partie du contrat de
sous-entreprise conclu avec l'intimde et des
travaux requis en vertu du contrat principal que
I'intim6e avait conclu avec la Corporation. Seule
cette dernibre a demand6 1'ex6cution de ces
travaux. En vertu de l'art. 4(1) du Mechanics'
Liens Act, R.S.M. 1954, c. 157, tout privilige se
limite A la somme r6ellement due par le proprid-
taire. Le seul montant r6ellement dfi par le
propri6taire des biens-fonds en question 6tait
celui que la Corporation devait. Robertson n'6tait
pas partie au contrat principal ni au contrat de
sous-entreprise en vertu duquel les travaux de
d6molition devaient 6tre effectu6s.

La Cour d'appel a fond6 sa d6cision sur ce
qu'il est impossible d'enregistrer un privildge sur
un pont public: h cet 6gard, elle s'est appuy6e
sur l'arrt Shields v. City of Winnipeg2, quelle a
approuve.

Dans I'affaire Shields, il a 6t6 signal6 qu'en
vertu de 1'art. 683 de la Charte de Winnipeg de
1956, 1956 (Man.), c. 87, la pleine propri6t6
des rues de Winnipeg est d6volue A la Couronne,
la seule possession 6tant d6volue h la Ville. Notons
que la d6finition de 1'expression <rue> donn6e
dans cette loi vise les ponts. II a 6t6 d6cid6 que la
ville avait un droit ou un int6r8t dans les rues au
sens de 1'art. 5(1) du Mechanics' Liens Act,
mais apres un examen minutieux des ouvrages et
arr&ts, le Juge Dickson (alors juge puin6) a
d6cid6 que ce droit ou cet intirit ne pouvait pas
faire d'objet d'un privilige ouvrier, 6tant donn6 le
droit primordial qu'a le public de passer sur ces
rues. La vente d'une rue en vertu d'un privilbge
ouvrier serait contraire A l'int6r6t public.

Le Juge d'appel Stuart, qui a rendu jugement
an nom de la Chambre d'appel de la Cour supreme
d'Alberta dans la cause Western Canada Hard-

2 (1964), 49 W.W.R. 530, 47 D.L.R. (2d) 346.
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Alberta, in Western Canada Hardware, Limited
v. Farrelly Brothers Limited3 .

In the case of Anthes Imperial Limited et al.
v. Village of Earl Grey4, a decision of the Court
of Appeal for Saskatchewan, some reservation
was expressed regarding the conclusions stated in
the Shields case. However, in that case the
mechanics' lien which was claimed did not relate
to a municipal street, but to lands owned by the
village on which were located a sewage lagoon,
a pumphouse and portions of a waterworks and
sewage project. There was no question as to any
public right to use the property on which the lien
was claimed. The attack on the lien had to be
based on the proposition that a lien could not be
claimed in respect of municipal property. That
proposition is too broad. The question of whether
or not a lien can be filed on municipal property
may well depend, as was suggested by Stuart J.A.
in the Western Canada Hardware Company case,
supra, at p. 1025, on the usage and purposes for
which the property is held.

In any event, the Saskatchewan decision is not
inconsistent with the judgment in the Shields case,
relating to public streets in Winnipeg, which, in
my view, was correctly decided.

In my opinion the judgment of the Court of
Appeal was correct, and I would dismiss this
appeal with costs.

PIGEON J.-I have had the advantage of read-
ing the reasons written by my brothers Martland
and Laskin. Although I do not disagree with the
former concerning the invalidity of a mechanics'
lien on a public bridge, I agree with the latter
that we are faced with an uncontradicted asser-
tion of a private interest in land on which the lien
has been claimed. In my opinion, it is not shown

8 [1922] 3 W.W.R. 1017 at p. 1027, 70 D.L.R. 480.
' (1970), 75 W.W.R. 566 at p. 570, 13 D.L.R. (3d) 234.

ware, Limited v. Farrelly Brothers Limited3 , a
exprim6 une opinion semblable.

Dans l'arr~t Anthes Imperial Limited et al. v.
Village of Earl Grey4 , rendu par la Cour d'appel
de la Saskatchewan, certaines r6serves ont t6
apport6es aux conclusions 6nonc6es dans la cause
Shields. Toutefois, dans cette cause-1, le privilige
ouvrier r6clam6 ne grevait pas une rue muni-
cipale, mais des biens-fonds appartenant au
Village sur lesquels se trouvaient des champs
d'6pandage, une station de pompage et une partie
d'un projet d'aqueduc et d'6gout. Il n'6tait pas
question du droit du public d'utiliser la propri6t6
A 1'6gard de laquelle le privilege 6tait r6clam6. La
contestation du privilige devait se fonder sur la
proposition qu'il est impossible de r6clamer un
privilige sur des biens municipaux. Cette proposi-
tion est trop g6n6rale. La question de savoir s'il
est possible d'enregistrer un privilege sur des
biens municipaux peut fort bien d6pendre de leur
utilisation et des fins auxquelles ceux-ci sont
possid6s, comme l'a laiss6 entendre le Juge
d'appel Stuart dans la cause Western Canada
Hardware Company (pricit6e), i la p. 1025.

De toute fagon, la d6cision de la Cour de la
Saskatchewan n'est pas incompatible avec le juge-
ment rendu dans 1'affaire Shields en ce qui con-
ceme les rues publiques de Winnipeg, et ce juge-
ment, A mon avis, 6tait bien fond6.

A mon avis, le jugement de la Cour d'appel est
bien fond6; je suis d'avis de rejeter l'appel avec
d6pens.

LE JUGE PIGEON-J'ai eu l'occasion de lire les
motifs de mes collbgues les Juges Martland et
Laskin. Tout en 6tant d'accord avec le premier
sur le principe de I'invalidit6 d'un privilge ou-
vrier sur un pont public, je souscris A l'avis du
second sur la cons6quence de l'affirmation incon-
test6e du droit d'un particulier dans le bien-fonds
sur lequel le privilbge a 6t6 revendiqu6. A mon

8 [1922] 3 W.W.R. 1017, p. 1027. 70 D.L.R. 480.
4 (1970), 75 W.W.R. 566, p. 570, 13 D.L.R. (3d) 234.
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by proper evidence that all this land has been
dedicated to public use for a bridge.

On the other hand, it does not appear to me
that the affidavit filed in support of the lien claim
can be considered as raising an issue. It states
that Alspan has earned the full $100,000 sub-
contract price for work done, while the affidavit
in support of the motion says that no work at all
has been done. In ordinary circumstances, this
would raise an issue. However, Alspan has itself
provided conclusive evidence that its affidavit
should not be taken seriously by instituting in
Ontario an action claiming, not the price of any
work done, but damages for breach of its sub-
contract by cancellation. Such cancellation is an
uncontradicted fact and there is no material tend-
ing to show that any work for which a lien can
be claimed has in fact been done. Under such
circumstances, it does not seem to me that there
is any issue to be tried. The lien claim was filed
on the basis that the work had been completed.
This was clearly untrue. If Alspan claimed to be
entitled to a lien for some part of the work, it
should have raised that issue. On the basis of the
record its only claim was for damages. Of course,
such a claim cannot give rise to a lien.

I would dismiss the appeal with costs.

LASKIN J. (dissenting)-The effect of the
judgment in appeal in this case is to wipe out
summarily a properly filed claim for lien without
giving the claimant an opportunity to prove it in
an enforcement action. If it was fairly clear on
the record that the claim of lien was untenable, it
would be unthinkable to interfere with the sum-
mary disposition made by the Manitoba Court
of Appeal. I do not find any such clarity; rather,

avis, aucune preuve valable ne d6montre que le
bien-fonds a 6t6 en entier affect6 A la construction
d'un pont public.

D'autre part, je ne crois pas que 1'on puisse dire
qu'il y a contestation sur les faits par suite de la
d6claration sous serment d6pos6e l'appui du
bordereau de privilge. Il y est d6clar6 qu'Alspan
a gagn6 le plein montant de $100,000 stipul6 dans
le contrat de sous-entreprise pour l'ex6cution de
certains travaux, alors que dans la d6claration
sous serment pr6sent6e l'appui de la requite, il
est affirm6 qu'aucun travail n'a 6t6 effectu6.
Normalement, cela serait une contestation. Mais,
Alspan a elle-m~me fourni une preuve concluante
que sa d6claration sous serment ne doit pas 6tre
prise au s6rieux en instituant en Ontario une
action par laquelle elle r6clame, non pas le mon-
tant stipul6 pour l'ex6cution de travaux, mais des
dommages-intirts pour la rupture de son contrat
de sous-entreprise par r6siliation. Cette r6siliation
est un fait non contest6 et rien ne tend A d6mon-
trer que des travaux pouvant donner lieu & un
privilbge ont r6ellement 6t6 effectus. Dans ces
conditions, je ne vois rien qui n6cessite une en-
quote. Le bordereau de privilfge a 6 produit en
affirmant que les travaux avaient 6t6 compl6tis.
De toute 6vidence, c'6tait faux. Si Alspan pr6ten-
dait avoir droit h un privildge pour une partie des
travaux, elle aurait dfi soulever cette question.
D'aprbs le dossier, elle s'est content6e de r6clamer
des dommages-intirits. Or, une pareille r6clama-
tion ne peut 6videmment pas donner lieu & un
privilige.

Je suis d'avis de rejeter le pourvoi avec d6pens.

LE JUGE LASKIN (dissident)-En l'espice, le
jugement a quo a pour effet de radier sommaire-
ment un bordereau de privilge r6gulibrement en-
registr6 sans donner A celui qui revendique le pri-
vilbge l'occasion de le faire valoir par action. S'il
6tait passablement clair A la lecture du dossier
que le bordereau de privilbge 6tait injustifiable,
il serait inconcevable d'intervenir dans la d6cision
sommaire de la Cour d'appel du Manitoba. Je ne
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the affidavit evidence-there was none other be-
fore the Courts of Manitoba-shows a conflict of
material fact and gives rise also to an unresolved
issue of law. In such circumstances, the lien
claimant should be entitled to pursue his claim of
lien in accordance with the prescriptions of The
Mechanics' Liens Act, R.S.M. 1954, c. 157
(now R.S.M. 1970, c. M80).

Alspan, the lien claimant, was a subcontractor
of the respondent Dineen which had a contract
with Greater Winnipeg to replace a certain bridge.
The subcontract, made on May 2, 1969, was for
the demolition of the existing bridge for a price
of $100,000. On August 28, 1969, Dineen can-
celled the subcontract because of Alspan's alleged
failure to meet certain commitments therein. On
September 25, 1969, Alspan filed a claim for lien
against the estate of Greater Winnipeg and David
Alexander Robertson in certain described land,
alleging that work was done thereon by way of
demolition of garage buildings and bridge, and
stating that $100,000 was owing therefor. The
claim of lien was supported by an affidavit of
the president of Alspan who swore that the claim
was true.

Greater Winnipeg did not itself move against
the lien claim, but forced Dineen to act by re-
fusing to make progress payments until the lien
was removed. Dineen invoked s. 25(2) of The
Mechanics' Liens Act which is as follows:

Upon application, a judge may receive security or
payment into Court in lieu of the amount of the
claim, and may thereupon vacate the registration of
the lien.

It provided a bond in the sum of $101,000 and
obtained an order on December 2, 1969, under
this provision. As is obvious, this resulted merely

trouve pas que le cas soit si clair; la preuve par
d6claration sous serment-la seule qui a 6t6
pr6sent6e devant les Cours du Manitoba-laisse
plut~t voir une contradicition dans les faits im-
portants et soulive 6galement une question de
droit non r6solue. En pareilles circonstances,
celui qui revendique un privilbge devrait 6tre re-
cevable A le faire valoir en conformit6 des pres-
criptions du Mechanics' Liens Act, R.S.M. 1954,
c. 157 (actuellement R.S.M. 1970, c. M80).

Alspan, qui revendique le privildge, 6tait un
sous-traitant de l'intim6e Dineen, qui avait con-
clu un contrat avec Greater Winnipeg en vue du
remplacement d'un pont. Le contrat de sous-
entreprise, conclu le 2 mai 1969, pr6voyait la
d6molition du pont au cofit de $100,000. Le 28
aofit 1969, Dineen a r6sili6 le contrat de sous-
entreprise pour le motif qu'Alspan n'avait pas
respect6 certains engagements contractuels. Le
25 septembre 1969, Alspan a enregistr6 un
bordereau de privilbge sur les droits de Greater
Winnipeg et David Alexander Robertson dans
certains bien-fonds d6sign6s, all6guant que des
travaux y avaient 6t6 effectu6s, soit la d6molition
de bAtiments d'un garage et d'un pont, et affir-
mant que la somme de $100,000 lui 6tait due
pour l'exdcution de ces travaux. A l'appui du
bordereau 6tait produite une d6claration sous
serment du pr6sident attestant que le privildge
revendiqu6 6tait fond6.

Greater Winnipeg n'a pas elle-m8me contest6
le bordereau, mais elle a oblig6 Dineen & agir,
en refusant d'effectuer des paiements selon
l'avancement des travaux jusqu'd ce que le
privildge soit radi6. Dineen a invoqu6 I'art.
25(2) du Mechanics' Liens Act qui se lit ainsi:

[TRADUcTION] Sur pr6sentation d'une requite, un
juge peut autoriser un cautionnement ou une con-
signation de deniers au greffe du tribunal au lieu du
montant r6clam6 au bordereau, et il peut dis lors
radier l'enregistrement du privilege.

Elle a fourni une garantie de $101,000 et en
vertu de cette disposition, une ordonnance a 6t6
rendue en sa faveur le 2 dicembre 1969. Il est
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in the substitution of security and was not an
attack on the validity of the lien claim.

That attack came first in an application to have
the bond rescinded, which was heard by Judge
Keith on March 20, 1970, and dismissed with
costs. On May 22, 1970, another such applica-
tion brought by Dineen was heard by Judge Mol-
loy and likewise dismissed with costs. An affidavit
sworn by an officer of Dineen in support of this
second application stated that Alspan did no work
and supplied no materials for the project and yet
filed a claim for lien against the estate of Greater
Winnipeg and of David Alexander Robertson for
work allegedly done with respect to the same
property described in the claim of lien and "on
which the Maryland Bridge was situate". The affi-
davit also referred to the fact that Alspan had
commenced an action in Ontario against Dineen
(it was instituted on December 4, 1969) for
damages for breach of contract and that Alspan
had not taken any proceedings in Manitoba in
respect of the subcontract either under The
Mechanics' Liens Act or otherwise. An appeal
from Judge Molloy's order was allowed and the
bond was discharged on the ground that there
was no right to a lien and hence no right to a
bond in place of the lien.

The Court of Appeal, speaking through
Guy J.A., referred to the two grounds upon which
Dineen sought discharge of the bond, viz., that
no work was done nor any materials supplied un-
der the subcontract and that a lien could not be
claimed against a public bridge. On the first
point, the Court expressed surprise that Alspan
had not answered the Dineen affidavit which
asserted that nothing was done under the subcon-
tract to support a claim of lien. However, there

6vident que cela a simplement eu pour r6sultat
de substituer la garantie et non pas de contester
la validit6 du bordereau de privildge.

La contestation s'est d'abord manifest6e dans
une requate en vue de faire annuler le cautionne-
ment, entendue par le Juge Keith le 20 mars
1970 et rejet6e avec d6pens. Le 22 mai 1970,
le Juge Molloy a entendu une autre requ~te sem-
blable pr6sent6e par Dineen et I'a 6galement
rejet6e avec d6pens. Dans la d6claration sous ser-
ment fournie par un dirigeant de Dineen A
l'appui de cette deuxinme requite, il est attest6
qu'Alspan n'a effectu6 aucun travail et n'a
fourni aucun matbriau pour le projet, bien que
celle-ci ait enregistr6 un bordereau de privilge
sur les droits de Greater Winnipeg et de David
Alexander Robertson pour des travaux qu'elle
aurait effectu6s sur la propri6t6 en question, qui
est d6crite dans le bordereau et qui est situ6e
[TRADUCTION] <<oi se trouvait le pont Maryland>.
Dans la d6claration sous serment, il est 6gale-
ment fait mention du fait qu'Alspan avait in-
tent6 une action en dommages-int6rits contre
Dineen en Ontario (le 4 d6cembre 1969) pour
rupture de contrat et qu'Alspan n'avait engag6
aucune proc6dure au Manitoba relativement au
contrat de sous-entreprise, soit en vertu du
Mechanics' Liens Act soit autrement. L'appel
port6 A l'encontre de I'ordonnance du Juge
Molloy a 6t6 accueili et il a 6t6 donn6 dicharge
du cautionnement pour le motif qu'il n'existait
aucun droit A un privilege et par cons6quent
aucun droit a un cautionnement en remplace-
ment du privilege.

La Cour d'appel, au nom de laquelle parlait
le Juge Guy, s'est report6e aux deux moyens
invoquis par Dineen pour obtenir d6charge du
cautionnement, soit que des travaux n'avaient
pas 6t6 effectuds, non plus que des matiriaux
fournis, en vertu du contrat de sous-entreprise,
et qu'aucun privilege ne pouvait 8tre r6clam6 h
l'6gard d'un pont public. Quant au premier
moyen, la Cour s'est dite 6tonn6e qu'Alspan
n'ait pas contest6 la d6claration sous serment
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was before the Court-indeed, it was an exhibit
to the Dineen affidavit-the claim of lien and the
affidavit annexed thereto swearing that work was
done as set out in the claim of lien. That was
surely sufficient to raise a crucial issue of fact so
as to preclude a summary disposition.

The Court of Appeal did not proceed on this
point, but rather on the second point by adopting
the view of Dickson J., as he then was, in Shields
v. Winnipeg5 , that a lien cannot be registered
against a public street, and by applying the prin-
ciple to a public bridge. Issues of fact and of law
or of mixed fact and law are involved here, and
these also make a summary disposition premature.

The Mechanics' Liens Act of Manitoba, unlike
that, for example, of Ontario, does not expressly
exclude claims of lien against public streets. The
same is true of the Saskatchewan Mechanics' Lien
Act, R.S.S. 1965, c. 277. The Court of Appeal
of that province refused, in Anthes Imperial
Limited et al. v. Village of Earl Grey6 , to exempt
from lien claims under the Act land owned by a
municipality on which sewage and waterworks
systems were installed. It is not necessary in this
case to pass on the correctness of this decision
or of that in Shields v. Winnipeg. I note only at
this point was the term "owner" in the Saskatch-
ewan Act does not expressly include a munic-
ipality but the Village of Earl Grey was found to
be within the Act as a body politic and corporate,
which is included in the definition of "owner". By
contrast, the definition of "owner" in the Mani-
toba Act includes (to quote part of the definition)

6 (1964), 49 W.W.R. 530, 47 D.L.R. (2d) 346.
0 (1970), 75 W.W.R. 566, 13 D.L.R. (3d) 234.

fournie par Dineen dans laquelle il est affirm&
que rien n'a 6t6 fait en vertu du contrat de sous-
entreprise qui puisse fonder un bordereau de
privilege. Toutefois, la Cour avait A sa disposition
-de fait, il s'agit d'une piece A 1'appui de la
d6claration sous serment de Dineen-le borde-
reau de privildge auquel 6tait jointe la d6clara-
tion sous serment attestant que les travaux
avaient 6t6 ex6cut6s tel qu'all6gu6 dans le
bordereau. Cela suffisait stirement A soulever une
importante question de fait et h empicher toute
d6cision sommaire.

Ce n'est pas sur ce moyen que la Cour d'appel
s'est prononc6e, mais plut6t sur l'autre, en
adoptant l'avis exprim6 par le Juge Dickson,
alors juge puin6, dans la cause Shields v. Winni-
peg5 , qu'aucun privilege grevant une rue publique
ne peut &re enregistr6, et en appliquant ce prin-
cipe A un pont public. Des questions de fait et
de droit ou des questions mixtes de fait et de
droit sont en jeu ici; elles contribuent 6galement
A rendre pr6matur6e toute d6cision sommaire.

Le Mechanics' Liens Act du Manitoba, con-
trairement A celui de l'Ontario par exemple,
n'exclut pas express6ment les privilfges sur les
rues publiques. Il en est de mime pour le
Mechanics' Lien Act de la Saskatchewan, R.S.S.
1965, c. 277. La Cour d'appel de cette province
a refus6, dans l'affaire Anthes Imperial Ltd. v.
Village of Earl Grey", d'exempter de privilbges en
vertu de cette Loi les biens-fonds appartenant i
une municipalit6 sur lesquels se trouvent install6s
les systhmes d'6gout et d'aqueduc. En I'esp&ce, il
n'est pas n6cessaire de se prononcer sur le bien-
fond6 de cette d6cision ou de celle qui a 6t6
prise dans l'affaire Shields v. Winnipeg. Je re-
marque simplement que le terme <<propri6taire>,
employ6 dans la Loi de la Saskatchewan, n'inclut
pas express6ment les municipalit6s, mais il a 6t6
d6cid6 que le Village d'Earl Grey 6tait vis6 par
la Loi vu qu'il 6tait un corps politique constitu6,

5 (1964), 49 W.W.R. 530, 47 D.L.R. (2d) 346.
o(1970), 75 W.W.R. 566, 13 D.L.R. (3d) 234.
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"any ... body corporate or politic, including a
municipality".

Apart entirely from the principle of Shields v.
Winnipeg, there is in the present case a claim of
lien against Greater Winnipeg and a private per-
son in respect of certain land in which they are
said to have estates. The Dineen affidavit does not
challenge this assertion. It nowhere says anything
about the nature of the estate or interest held by
Greater Winnipeg or by Robertson, and, if any-
thing affirms the co-existence of interests of the
two in the specified land. Even in terms of Shields
v. Winnipeg there is an important legal issue here
as to whether its principle applies to exempt as
well a concurrent interest (if that be the case)
of a private person. If Dineen was seeking a sum-
mary determination of a claim of lien on the
basis of Shields v. Winnipeg, it ought to have
come forward with an explanation of the Robert-
son interest which is sworn to in the Alspan affi-
davit supporting the claim of lien. Nothing of
this sort was even attempted, and we are left
with an uncontradicted assertion of a private
interest in land on which a lien has been claimed.
It was not suggested that the narrative reference
by Guy J.A. to a public bridge was enough to
dispose of this factual issue on any doctrine of
judicial notice.

In sum, the material before the Manitoba
Courts falls far short of providing any basis for a
summary discharge of the bond received in place
of the lien. Nor is Dineen's position improved by
reason of the Ontario action; nothing turned on it

lequel est compris dans la d6finition du <<propri-
taire>. Par opposition, la d6finition du terme
<<propri6taire> donn6e par la Loi du Manitoba
comprend (et je cite une partie de la d6finition)
[TRADUCTION] &tout ... corps politique constitu6,
y compris les municipalit6s>.

Tout A fait ind6pendamment du principe 6tabli
dans l'affaire Shields v. Winnipeg, il existe en
l'espice, A 'encontre de Greater Winnipeg et
d'un particulier, un bordereau de privildge rela-
tif h un certain bien-fonds sur lequel ceux-ci
auraient apparemment des droits. Dineen, dans la
d6claration sous serment qu'elle a pr6sent6e, ne
conteste pas cette all6gation. Le bordereau est
muet quant A la nature des droits ou intir~ts de
Greater Winnipeg ou de Robertson, et, pour
autant qu'il fasse, il all&gue la coexistence des
droits de ceux-ci dans le bien-fonds sp6cifi6.
M~me en tenant compte de l'affaire Shields v.
Winnipeg, il existe en 1'espece une question de
droit importante, celle de savoir si le principe
6tabli dans cette cause-11 s'applique pour exemp-
ter 6galement un particulier ayant un droit con-
current (le cas 6ch6ant) dans le bien-fonds. Si
Dineen cherchait & obtenir une d6cision som-
maire quant au droit au privil&ge en se fondant
sur l'affaire Shields v. Winnipeg, elle aurait dfi
avancer une explication sur le droit de Robert-
son, lequel est attest6 dans la d6claration sous
serment pr6sent6e par Alspan A l'appui du
bordereau de privilge. On n'a mme pas tent6
de faire quoi que ce soit de la sorte; il nous reste
une affirmation incontest6e de 1'existence du droit
d'un particulier dans un bien-fonds A l'6gard
duquel un privlge a 6t6 revendiqu6. Il n'a pas
6t6 soutenu que le fait que le Juge d'appel Guy
ait fait mention, de fagon narrative, d'un pont
public, suffisait pour se prononcer sur cette ques-
tion de fait en vertu de la doctrine de la con-
naissance judiciaire.

En somme, les pieces soumises h 1'examen des
Cours du Manitoba ne peuvent absolument pas
servir de fondement pour d6charger sommaire-
ment du cautionnement regu a la place du
privilge. Pas plus que la situation de Dineen ne
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in the Manitoba Courts. The fact that Alspan had
taken no action on the lien claim up to the time
of Dineen's second application and, indeed, up to
the time of the hearing of the appeal, is answered
by s. 22 of the Manitoba Act under which the
registered lien claimant has two years from the
completion of the work in which to take proceed-
ings to realize its claim. Moreover, s. 23 provides
a means of forcing a lien claimant to take speedy
realization proceedings and it does not appear
that Dineen sought to have Greater Winnipeg in-
voke it.

I would, accordingly, allow the appeal, set aside
the order of the Manitoba Court of Appeal and
restore the order of Judge Molloy. The appellant
should have its costs throughout.

Appeal dismissed with costs, LASKIN J. dis-
senting.

Solicitors for the appellant: Thompson, Dewar,
Sweatman, Winnipeg.

Solicitors for the respondent: Fillmore, Riley
& Company, Winnipeg.

se trouve amblior6e en raison de l'action intent6e
en Ontario; cette action n'a influ6 en rien devant
les Cours du Manitoba. Le fait qu'Alspan n'ait
pas pris des mesures A l'6gard du bordereau de
privilige avant que Dineen n'efit pr6sent6 sa
deuxibme requbte et, de fait, avant que l'appel
n'efit 6t6 entendu, s'explique par l'art. 22 du
Mechanics' Liens Act, en vertu duquel celui qui
a enregistr6 son privilige dispose de deux ann6es
A compter de l'ach6vement des travaux pour
engager des proc6dures en vue de le r6aliser. De
plus, I'art. 23 permet de forcer celui qui reven-
dique un privilege A engager des proc6dures
exp6ditives pour le r6aliser et il ne semble pas
que Dineen ait cherch6 A faire en sorte que
Greater Winnipeg y ait recours.

Par cons6quent, j'accueillerais l'appel, j'in-
firmerais l'ordonnance de la Cour d'appel du
Manitoba et je r6tablirais 1'ordonnance du Juge
Molloy. L'appelante devrait avoir droit h ses
d6pens en toutes les Cours.

Appel rejetg avec ddpens, le JUGE LASKIN
itant dissident.

Procureurs de l'appelante: Thompson, Dewar,
Sweatman, Winnipeg.

Procureurs de l'intimde: Fillmore, Riley &
Company, Winnipeg.
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Arrow Transfer Company Ltd.
(Plaintiff) Appellant;

and

The Royal Bank of Canada, Bank of Montreal,
Canadian Imperial Bank of Commerce

(Defendants) Respondents;

and

Anthony Ernest Seear (Defendant).

1971: November 25, 26, 29; 1972: March 30.

Present: Abbott, Martland, Ritchie, Spence and
Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Banks and banking-Forged cheques-Signature
of drawer forged by its employee-Efect of verifica-
tion agreement entered into by customer with bank
-Claims against drawee and collecting banks re-
jected.

In the five-year period between April 1963 and
April 1968, the appellant's chief accountant de-
frauded his employer of $165,109.03. He forged the
signatures of the appellant's signing officers to 73 che-
ques drawn on its account at a certain branch of the
Royal Bank. Some of the cheques were made out to
cash, some to fictitious payees, and some (totalling
$128,418.23) were made out in the names of two
accounts which the forger opened at a branch of the
Bank of Montreal. The forger, who made off with
the money, was able to conceal his fraudulent
activities despite regular semi-annual audits of his
employer's books of account; and it was not until
May 1968 than an audit revealed that the 73rd
cheque, in the amount of $9,077.14, was a forgery.
Notice was then given to the Royal Bank.

The appellant, in 1962, had entered into a "verifica-
tion agreement" with the Royal Bank. The appellant
agreed to verify each statement of account which it
received from the bank, and, within the period
specified, to notify the bank of any debits wrongly
made in the account. At the end of the stipulated
period the account as kept by the bank became con-
clusive evidence that it contained no debits that
should not be contained in it, subject to two excep-

Arrow Transfer Company Ltd.
(Demanderesse) Appelante;

et

La Banque Royale du Canada,
Banque de Montrial, Banque
Canadienne Impiriale de Commerce
(Difenderesses) Intimbes;

et

Anthony Ernest Seear (Difendeur).

1971: les 25, 26 et 29 novembre; 1972: le 30 mars.

Pr6sents: Les Juges Abbott, Martland, Ritchie,
Spence et Laskin.

EN APPEL DE LA COUR D'APPEL DE LA
COLOMBIE-BRITANNIQUE

Banques-Faux cheques-Signature du tireur con-
trefaite par son employ--Eflet d'un accord de v&i-
fication conclu par le client avec la banque-Rejet
des rdclamations contre les banques tirdes et qui ont
encaiss6.

Au cours de la p6riode de cinq ans qui s'est 6cou-
16e entre le mois d'avril 1963 et le mois d'avril
1968, le comptable en chef de l'appelante a frustr6
son employeur de la somme de $165,109.03. II a
contrefait la signature des fonctionnaires comp6tents
de l'appelante sur 73 ch~ques tir6s sur le compte de
celle-ci & une succursale de la Banque Royale. Cer-
tains de ces chbques 6taient payables h <Caisses,

d'autres 6mis A l'ordre de preneurs fictifs, d'autres
(d'une valeur totale de $128,418.23) 6taient 6tablis
au nom de deux comptes ouverts par le faussaire h
une succursale de la Banque de Montr6al. Le faus-
saire, qui s'est appropri6 l'argent, a pu cacher ses
activit6s frauduleuses malgr6 les v6rifications r6gu-
libres semi-annuelles des livres de son employeur.
Ce n'est qu'en mai 1968 qu'une v6rification a r6v616
que le soixante-treizibme des chbques en question,
d'un montant de $9,077.14, 6tait un faux. La Ban-
que Royale a alors 6t6 avis6e du fait.

En 1962, I'appelante avait conclu un (accord de
v6rifications avec la Banque Royale. L'appelante
s'est engagde A v6rifier chaque 6tat de compte que
la banque lui envoyait, et, dans le d6lai prescrit, A
l'aviser de toute erreur dans les d6bits inscrits au
compte. A l'expiration du d6lai stipul6, le compte,
tel qu'il figurait h l'6tat tenu par la banque, 6tablis-
sait d'une fagon concluante qu'il ne renfermait aucun
d6bit qui ne devait pas y apparaitre, sous reserve de
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tions: 1. Errors of which timely notice had been given
to the bank; 2. Payments made on forged or
unauthorized endorsements.

In an action brought by the appellant, the primary
claim against the respondent Royal Bank was that it
had paid out the total amount in question without
authority from the appellant. Royal's defence to this
claim was based upon the verification agreement.
No notice to Royal had been given by the appellant
within the time prescribed in the agreement in respect
of any of the forged cheques, except only the last
one. The appellant recovered judgment in the amount
of that cheque, i.e., $9,077.14, but its action in re-
pect of the remainder of its claim, i.e., $156,031.89
was dismissed.

The claim of the appellant against the respondent
Bank of Montreal was for $128,418.23 as money had
and received by it to the use of the appellant, or,
alternatively, as damages for conversion of that
amount. This claim was dismissed.

An appeal from the trial judgment was dismissed
by the Court of Appeal and the appellant then
appealed to this Court.

Held: The appeal should be dismissed.

Per Abbott, Martland, Ritchie and Spence JJ.:
The claim against Royal in respect of the first 72
cheques was completely answered by the verification
agreement. That agreement was a contract, defining
the terms upon which the bank continued the ap-
pellant's account. The debits entered in the appellant's
account in respect of the forged che ues paid by
Royal were "debits wrongly made". he payment
was not made on a forged endorsement. Except as
to the last of the 73 cheques, the appellant failed to
give the required notice as to debits wrongly made.
As to the first 72 cheques, the account became con-
clusive evidence that it contained no debits that it
should not have contained, and Royal was freed
from any claim in respect of them.

With respect to the claim against the Bank of
Montreal, in so far as the claim was for moneys
had and received, the moneys received by Montreal
in respect of the forged cheques were not those
of the appellant, but were paid to Montreal by Royal.
Royal was not entitled to charge those moneys to the
appellant's account, and would have had to assume
responsibility for their payment, save for the protec-
tion afforded to it by the verification agreement.

deux exceptions: 1. Les erreurs notifi6es a la banque
dans le dblai prescrit; 2. Les paiements sur endosse-
ments faux ou non autoris6s.

Dans son action, I'appelante alligue principale-
ment contre la Banque Royale intim6e que celle-ci a
vers6 la somme totale en question sans son autori-
sation. La d6fense de la Royale a cette all6gation est
fond6e sur l'accord de v6rification. Sauf pour le der-
nier ch~que, I'appelante n'a pas inform6 la Royale,
dans les dblais prescrits dans l'accord, que les chbques
6taient contrefaits. L'appelante a obtenu jugement
pour le montant de ce cheque, soit $9,077.14, mais
quant au reste de sa r6clamation, soit le montant de
$156,031.89, son action a 6t6 rejetde.

La r6clamation de l'appelante contre la Banque
de Montr6al intim6e s'61&ve A la somme de $128,-
418.23, r6clam6e h titre de montant d'argent indu
regu par cette dernibre A l'usage de l'appelante, ou,
subsidiairement, i titre de montant des dommages-
intirits pour d6tournement de cette somme. Cette
r6clamation a 6t6 rejetbe.

La Cour d'appel a rejet6 I'appel h I'encontre du
jugement de premibre instance, et I'appelante a alors
interjet6 appel A cette Cour.

Arrdt: L'appel doit 8tre rejet6.

Les Juges Abbott, Martland, Ritchie et Spence:
L'accord de v6rification constitue une d6fense com-
pl&te A la r6clamation contre la Royale, en ce qui
concerne les soixante-douze premiers chbques. Il s'a-
git d'un contrat, stipulant les conditions en vertu
desquelles la banque maintenait le compte de I'appe-
lante. Les d6bits inscrits au compte de l'appelante
par suite des faux chiques pay6s par la Royale
constituent des ad6bits errondsD. Le paiement n'a pas
6t6 effectu6 sur un endossement faux. Sauf en ce qui
concerne le dernier des soixante-treize cheques, l'ap-
pelante a omis de donner l'avis requis relativement
aux d6bits erronds. Quant aux soixante-douze pre-
miers chiques, le compte 6tablit d'une fagon con-
cluante qu'il ne s'y trouvait aucun d6bit qui ne de-
vait pas y apparaitre; la Royale s'est trouv6e exon6-
rde de toute responsabilit6 A leur 6gard.

Quant A la r6clamation contre la Banque de
Montr6al, pour autant qu'elle a trait a de l'argent
indu regu, I'argent regu par Montr6al h l'6gard des
faux cheques n'appartenait pas A l'appelante mais a
6t6 vers6 A Montr6al par la Royale. La Banque
Royale n'avait pas le droit d'imputer ces sommes sur
le compte de l'appelante et sa responsabilit6 pour
leur paiement serait retenue n'6tait la protection que
lui assure l'accord de v6rification.
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The claim for conversion had to be based upon
the conversion of a valuable instrument of the ap-
pellant. There was no conversion of the appellant's
cheques. There was a conversion by the accountant
of blank cheque forms of the appellant, but the
signature of the drawer was a forgery, and the
cheques were not payable to the appellant. Montreal
did not convert cheques of the appellant.

For the same reasons the alternative claim in
conversion against Royal also failed.

Per Laskin J.: The verification form was ambig-
uous in any suggested application to forgery or
fraud. There was every reason to construe it contra
proferentem and it was therefore held that its words
did not provide protection against the forgery of the
drawer's signature. Risks that are by contract to be
passed by a party, upon whom they would otherwise
rest, to the other party to the relationship must be
brought home expressly if they are to be effective; at
least this is so when the limitation would still have
subject-matter if unexpressed risks be found to be
outside its general language.

Reliance on the verification agreement as establish-
ing a settled account which was unchallengeable
failed because, on the construction put on the agree-
ment, there was no settlement made that covered
forgery of the drawer's signature. The settlement
could go no farther than the document under which
it was asserted.

With respect to the defence that the appellant was
(referring to what is stated in s. 49(1) of the Bills
of Exchange Act) precluded from setting up any
or all of the forgeries, it is not too late to fasten upon
bank customers in this country a duty to examine
bank statements with reasonable care and to report
account discrepancies within a reasonable time. How-
ever, the facts found in the present case went beyond
any failure to meet this suggested duty. The
appellant's conduct of its business was such as to
preclude it from claiming against the Royal Bank
on any of the 72 cheques which were the subject of
its action. This conclusion was enough to dispose of
the alternative claims against this bank for money
had and received and for conversion.

The claim against the Bank of Montreal, the
collecting bank, for conversion, or, alternatively, for
money had and received, also failed. As to the third
ground taken against this bank, i.e. its alleged
Darticipation in a breach of fiduciary duty between

La r6clamation pour d6tournement doit se fonder
sur le d6tournement d'un instrument valable appar-
tenant A l'appelante. Les chbques de l'appelante n'ont
pas fait I'objet d'un d6tournement. Le comptable a
d6tourn6 les blancs de chbque de l'appelante, mais la
signature du tireur 6tait un faux et les cheques n'6-
taient pas payables A l'appelante. Montr6al n'a pas
d6tourn6 les chbques de 1'appelante.

Pour les m8mes motifs, la r6clamation subsidiaire
pour d6tournement contre la Royale doit 6galement
8tre rejet6e.

Le Juge Laskin: L'imprim6 de v6rification est am-
bigu quand on essaie de I'appliquer aux cas de faux
ou de fraude. On a toutes les raisons d'interpr6ter
l'accord contra proferentem et de conclure que ses
termes n'assurent aucune protection contre la contre-
fagon de la signature du tireur. Les risques qui, en
vertu d'un contrat, sont transmis par la partie h qui
ils incomberaient normalement, h l'autre partie, doi-
vent l'6tre express6ment s'il doivent avoir cet effet;
du moins en est-il ainsi lorsque la limitation aurait
encore un objet si on concluait que les risques non
pr6cis6s n'6taient pas vises par ses termes g6n6raux.

On ne saurait se fonder sur l'accord de v6rifica-
tion pour 6tablir l'existence d'un compte r6g16 et
inattaquable, parce que, d'apris l'interpr6tation de
1'accord, aucun r~glement visant la contrefagon de la
signature du tireur n'a 6t6 effectu6. Le riglement ne
peut pas avoir une port6e plus 6tendue que le docu-
ment en vertu duquel il est 6tabli.

Quant h la d6fense A la reclamation de l'appelante
que cette derniare (d'apris ce qui est 6nonc6 h
I'art. 49(1) de la Loi sur les lettres de change) n'est
pas admise h 6tablir quelque faux que ce soit ou tous
les faux, il n'est pas trop tard pour imposer aux
clients des banques, dans notre pays, l'obligation
d'examiner avec une diligence raisonnable les 6tats
bancaires et de signaler dans un d6lai raisonnable des
irr6gularit6s qui y figurent. Toutefois, en l'esphce, les
faits constat6s montrent plus qu'un d6faut de remplir
cette obligation. La fagon dont l'appelante g6rait ses
affaires, cette dernibre n'est pas admise A faire une
r6clamation contre la Banque Royale h l'6gard de
l'un ou 1'autre des soixante-douze cbques qui font
l'objet de son action. Cette conclusion suffit h r6gler
les r6clamations subsidiaires contre la banque pour
argent indu regu et pour d6tournement.

La reclamation contre la Banque de Montr6al, la
banque qui a encaiss6, pour d6tournement, ou, sub-
sidiairement, pour argent indu regu, doit aussi &re
rejet6e. Quant au troisibme motif invoqu6 contre la
Banque de Montr6al, soit sa participation all6gu6e
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the appellant and its faithless employee, there was
no basis on which this submission could be
maintained.

[Stewart v. The Royal Bank of Canada and Fraser,
[1930] S.C.R. 544; Bank of Montreal v. The King
(1907), 38 S.C.R. 258, distinguished; Rutherford v.
The Royal Bank of Canada, [1932] S.C.R. 131;
Columbia Graphophone Co. v. Union Bank of
Canada (1916), 38 O.L.R. 326; Mackenzie v. Im-
perial Bank, [1938] O.W.N. 166; B. & G. Construc-
tion Ltd. v. Bank of Montreal (1953), 10 W.W.R.
(N.S.) 553; Syndicat des Camionneurs Artisans du
Qudbec Mitropolitain v. Banque Provincial du Ca-
nada (1969), 11 D.L.R. (3d) 610, referred to.]

APPEAL from a judgment of the Court of
Appeal for British Columbia', dismissing appel-
lant's appeal from a judgment of Seaton J.
Appeal dismissed.

B. W. F. McLoughlin, for the plaintiff, appel-
lant.

C. C. I. Merritt, Q.C., and H. A. McCandless,
for the defendant, respondent, The Royal Bank
of Canada.

Robert I. Harvey, F. R. Read and I. Stuart
Clyne, for the defendant, respondent, Bank of
Montreal.

The judgment of Abbott, Martland, Ritchie
and Spence JJ. was delivered by

MARTLAND J.-This is an appeal from the
unanimous judgment of the Court of Appeal for
British Columbia, which dismissed the appellant's
appeal from the trial judgment.

The appellant's claim was made in respect of
73 forged cheques which, over a period of five
years, had been paid out by the respondent, The
Royal Bank of Canada, hereinafter referred to as
"Royal", and which had been debited to the
appellant's account with that bank. The total
amount of these cheques was $165,109.03. Of
these cheques, the forger, Seear, an employee of

1 [1971] 3 W.W.R. 241, 19 D.L.R. (3d) 420.

A un manquement au devoir fiduciaire existant entre
l'appelante et son employ6 d6loyal: il n'y a aucun
fondement A cette pr6tention.

[Distinction faite avec les arr~ts: Stewart c. La
Banque Royale du Canada et Fraser, [1930] R.C.S.
544; Banque de Montrial c. Le Roi (1907), 38
R.C.S. 258. Arr8ts mentionnis: Rutherford c. La
Banque Royale du Canada, [19321 R.C.S. 131;
Columbia Graphophone Co. v. Union Bank of
Canada (1916), 38 O.L.R. 326; Mackenzie
v. Imperial Bank, [1938] O.W.N. 166; B. & G. Con-
struction Ltd. v. Bank of Montreal (1953), 10
W.W.R. (N.S.) 553; Syndicat des Camionneurs
Artisans du Qudbec M6tropolitain c. Banque Pro-
vinciale du Canada (1969), 11 D.L.R. (3d) 610.]

APPEL d'un jugement de la Cour d'appel de
la Colombie-Britannique', confirmant un juge-
ment du Juge Seaton. Appel rejet6.

B. W. F. McLoughlin, pour la demanderesse,
appelante.

C. C. I. Merritt, c.r., et H. A. McCandless,
pour la d6fenderesse, intim6e, La Banque Royale
du Canada.

Robert J. Harvey, F. R. Read et J. Stuart
Clyne, pour la d6fenderesse, intim6e, Banque de
Montrdal.

Le jugement des Juges Abbott, Martland,
Ritchie et Spence a 6t rendu par

LE JUGE MARTLAND--Le pr6sent appel est a
1'encontre d'un jugement unanime de la Cour
d'appel de la Colombie-Britannique rejetant 'ap-
pel de 1'appelante contre le jugement de premibre
instance.

La r6clamation de I'appelante porte sur 73 faux
cheques qui, au cours d'une pdriode de cinq ans,
ont 6t6 payds par 1'intime, la Banque Royale du
Canada, ci-aprds appel6e tRoyale:>, et ont 6t6
port6s au d6bit du compte de l'appelante A cette
banque. La somme de ces chbques s'616ve A
$165,109.03. Le faussaire, Seear, employ6 de
I'appelante, avait d6pos6 a la Banque de Montrial,

1[1971] 3 W.W.R. 241, 19 D.L.R. (3d) 420.
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the appellant, had deposited with the respondent,
Bank of Montreal, hereinafter referred to as
"Montreal", cheques in the total amount of
$128,418.23, on which Montreal had collected
that amount from Royal.

Seear, in 1963, had become chief accountant
and office manager of the appellant. His practice
was to use the appellant's printed blank cheque
forms, by filling in the name of a payee, or cash,
and an amount. He would forge the signatures of
the appellant's officers authorized to sign its
cheques. He cashed the cheques made payable to
cash at the Royal. Some of the others were de-
posited with Montreal to the credit of certain
trade names adopted by Seear. From time to time
he withdrew the moneys in these accounts. It was
not until May, 1968, that an audit revealed that
the 73rd of the cheques above mentioned, in the
amount of $9,077.14, was a forgery, and notice
was then given to Royal.

In 1962, the appellant had entered into an
agreement with Royal in the following terms:

In consideration of THE ROYAL BANK OF
CANADA (hereinafter called the "Bank") opening
or continuing an account with the undersigned, the
undersigned hereby agrees with the Bank in respect
of each account with the undersigned now or hereaf-
ter kept by the Bank at any of its branches or agen-
cies to verify the correctness of each statement of
account received from the Bank and if a statement of
account and relative vouchers are not received by the
10th day after the end of each month or, if state-
ments are not to be prepared monthly, by the 10th
day after the end of the term agreed on for their
preparation to obtain them from the Bank and within
30 days after the time when they should have been
received to notify the Bank in writing at the branch
or agency where the account is kept of any alleged
omissions from or debits wrongly made to or inac-
curate entries in the account as so stated and that at
the end of the said 30 days the account as Kept
by the Bank shall be conclusive evidence without
any further proof that except as to any alleged
errors so notified and any payments made or forged
or unauthorized endorsements the account contains
all credits that should be contained therein and no
debits that should not be contained there and all
the entries therein are correct and subject to the

l'intim6e, ci-aprbs appel6e <Montr6al3, certains de
ces cheques, d'une valeur totale de $128,418.23,
et Montr6al avait requ ce montant de la Royale.

En 1963, Seear 6tait devenu comptable en chef
et chef de bureau de 1'appelante. II utilisait les
formules de chbques en blanc de l'appelante; il
inscrivait le nom d'un b6n6ficiaire, on la mention
,<Caisse>, et un montant. Il contrefaisait la signa-
ture des fonctionnaires de 1'appelante autoris6s
signer les cheques. Il encaissait les cheques pay-
ables h <Caisse> b la Royale. Certains des autres
chbques ont 6t6 d6pos6s A la Banque de Montr6al
au cr6dit de certaines raisons commerciales adop-
tdes par Seear. De temps en temps, il retirait les
montants d6pos6s h ces comptes. Ce n'est qu'en
mai 1968 qu'une v6rification a rv616 que le 73e
des chbques en question, d'un montant de
$9,077.14, 6tait un faux et la Royale a alors
6t6 avis6e du fait.

En 1962, l'appelante avait conclu 1'accord sui-
vant avec la Royale:
[TRADUCTION] Moyennant l'ouverture ou le main-
tien par LA BANQUE ROYALE DU CANADA (ci-
apris appelbe la <Banque)) d'un compte au nom du
soussign6, ledit soussign6 s'engage par les pr6sentes
envers la Banque, h l'6gard de chaque compte qu'il
a ou qu'il aura A l'une quelconque des succursales ou
agences de la Banque, a v6rifier l'exactitude de
chaque 6tat de compte regu de la Banque; s'il ne
regoit pas l'6tat de compte et les pidces justificatives
dans les dix jours qui suivent la fin du mois ou,
advenant le cas oii les 6tats ne seraient pas dress6s
mensuellement, dans les dix jours qui suivent l'expira-
tion du dblai convenu pour leur pr6paration, il
s'engage a les obtenir de la Banque et dans les 30
jours qui suivent le jour oi il aurait dGi les recevoir,
A aviser la Banque par 6crit, A la succursale ou
h l'agence oii le compte est tenu, de toute omission,
tout d6bit erron6 ou toute 6criture inexacte qui, selon
lui, figure dans l'6tat de compte et A l'expiration dudit
d6lai de 30 jours, le compte, tel qu'arr8t6 par la
Banque, 6tablira d'une fagon concluante, sans qu'une
autre preuve soit requise, qu'A l'exception des erreurs
all6gu6es ainsi notifibes et de paiements faits sur
endossements faux ou non autoris6s, le compte ren-
ferme tous les cr6dits qui devraient y figurer et ne
renferme aucun d6bit qui ne devrait pas y figurer et

[1972] R.C.S. ARROW TRANSFER C. BANQUE ROYALE Le Juge Martland
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above exception the Bank shall be free from all
claims in respect of the account.

Vancouver 6th
Dated at ................. , this ........ day

August 62
o f ................... 1 9 ........

ARROW TRANSFER CO. LTD. General A/C

(Sgd.) J. W. Charles
(Sgd.) G. T. Campbell

The primary claim of the appellant against
Royal was that it had paid out the total amount in
question without authority from the appellant.
Royal's defence to this claim was based upon the
agreement set out above, hereinafter referred to as
the "verification agreement." No notice to Royal
had been given by the appellant within the time
prescribed in the agreement in respect of any of
the forged cheques, except only the last one. The
appellant recovered judgment in the amount of
that cheque, i.e., $9,077.14, but its action in
respect of the remainder of its claim, i.e.,
$156,031.89, was dismissed.

The claim of the appellant against Montreal
was for $128,418.23 as money had and received
by it to the use of the appellant, or, alternatively,
as damages for conversion of that amount. This
claim was dismissed.

I agree with the opinions expressed in the
Court of Appeal that the verification agreement
provided Royal with a complete defence to the
action. That agreement is a contract, defining the
terms upon which the bank continued the account
of the appellant. The appellant agreed to verify
each statement of account which it received from
the bank, and, within the period specified, to
notify the bank of any debits wrongly made in the
account. At the end of the stipulated period the
account as kept by the bank became conclusive
evidence that it contained no debits that should
not be contained in it, subject to only two ex-
ceptions:

1. Errors of which timely notice had been
given to the bank;

que toutes les 6critures y figurant sont exactes; sous
r6serve de I'exception susdite, la Banque sera exone-
rde de toute responsabilit6 A I'6gard du compte.

Fait a Vancouver, le 6* jour d'aofit, 1962.

ARROW TRANSFER CO. LTD. Compte G6n6ral

(Sign6) J. W. Charles
(Signd) G. T. Campbell

L'appelante alligue principalement contre la
Royale que celle-ci a vers6 la somme totale en
question sans autorisation. La d6fense de la
Royale A cette all6gation est fond6e sur I'accord
pr6cit6, ci-aprbs appel6 <<accord de v6rification>7.
Sauf pour le dernier chbque, 1'appelante n'a pas
inform6 la Royale, dans les d6lais prescrits dans
I'accord, que les chbques 6taient contrefaits. L'ap-
pelante a obtenu jugement pour le montant du
dernier chbque, soit $9,077.14, mais quant au
reste de sa r6clamation, soit le montant de
$156,031.89, son action a 6t6 rejet6e.

La r6clamation de I'appelante contre la Banque
de Montrial s'6live A la somme de $128,418.23,
r6clam6e A titre de montant d'argent indu regu par
cette derni~re & 1'usage de l'appelante, ou, sub-
sidiairement, A titre de montant des dommages-
int6r&ts pour d6tournement de cette somme. Cette
r6clamation a 6t6 rejet6e.

Je souscris aux avis exprimbs en Cour d'appel
que I'accord de v6rification constitue pour la
Royale une d6fense compl6te. Il s'agit d'un con-
trat, stipulant les conditions en vertu desquelles la
banque maintenait le compte de l'appelante. L'ap-
pelante s'est engag6e A v6rifier chaque 6tat de
compte que la banque lui envoyait, et, dans le
d6lai prescrit, A l'aviser de toute erreur dans les
d6bits inscrits au compte. A 1'expiration du d6lai
stipul6, le compte, tel qu'il figurait & I'6tat tenu par
la banque, 6tablissait d'une fagon concluante qu'il
ne renfermait aucun d6bit qui ne devait pas y
apparaitre, sous r6serve de deux exceptions seu-
lement:

1. Les erreurs notifides A la banque dans le
d6lai prescrit;
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2. Payments made on forged or unauthorized
endorsements.

The debits entered in the appellant's account
in respect of the forged cheques paid by Royal
were "debits wrongly made." The payment was
not made on a forged endorsement. Except as to
the last of the 73 cheques, the appellant failed to
give the required notice as to debits wrongly made.
As to the first 72 cheques, the account became
conclusive evidence that it contained no debits
that it should not have contained, and Royal was
freed from any claim in respect of them.

I do not agree with the contention that the
words "debits wrongly made" do not apply in
respect of a forged cheque. The obligation of the
customer to give notice to the bank within the
prescribed period relates to any debit wrongly
made, and it is clear that it is wrong for a bank to
debit a customer's account in respect of the pay-
ment of a forged cheque. In the absence of the
verification agreement, a bank which debited a
customer's account in respect of a forged cheque
would be liable to him. The agreement furnishes
some protection to the bank in that the customer
must check the account and the relevant vouchers
and give prompt notice if he is to enforce that
liability against the bank. I see no reason to limit
the meaning of the words "debits wrongly made."
They apply to any debit to the account which the
bank was wrong in making.

There is the further fact that the verification
agreement does refer to forgery, in relation to
payments made on forged endorsements. Such
payments are within one of the two exceptions to
the conclusive nature of the account. The fact
that a specific exception was created in respect of
a forgery of that kind indicates that the agreement
is applicable in respect of a debit wrongly made
in relation to a cheque on which the signature of
the drawer is forged.

I do not regard the decision of this Court in
Stewart v. The Royal Bank of Canada and Fraser2

as being contrary to my interpretation of the veri-
fication agreement in this case. That was a case

2 [1930] S.C.R. 544.

2. Les paiements sur endossements faux ou
non autoris6s.

Les d6bits inscrits au compte de I'appelante par
suite des faux chbques paybs par la Royale consti-
tuent des ed6bits erron6s>. Le paiement n'a pas
6t6 effectu6 sur un endossement faux. Sauf en ce
qui concerne le dernier des 73 chbques, I'appelante
a omis de donner l'avis requis relativement aux
d6bits erron6s. Quant aux 72 premiers chbques, le
compte 6tablit d'une fagon concluante qu'il ne
s'y trouvait aucun d6bit qui ne devait pas y
apparaitre; la Royale s'est trouv6e exon6r6e de
toute responsabilit6 A leur 6gard.

Je ne souscris pas A la pr6tention que l'ex-
pression (<d6bits erron6s> ne s'applique pas A un
faux chbque. L'obligation du client de donner
avis A la banque dans le d6lai prescrit se rapporte
A toute erreur dans les d6bits; il est clair qu'une
banque ne peut d6biter le compte d'un client du
montant d'un faux chbque qu'elle a pay6. En
1'absence d'un accord de v6rification, la banque
qui porterait le montant d'un faux chbque au d6bit
du compte d'un client serait responsable envers
ce dernier. L'accord assure une certaine protec-
tion A la banque en ce sens que le client doit v6-
rifier le compte et les pibces justificatives perti-
nentes et donner sans d6lai un avis s'il veut que
la responsabilit6 de la banque puisse 8tre retenue.
Je ne vois pas pourquoi il faudrait restreindre le
sens de l'expression ed6bits errons>. Cette ex-
pression s'applique h tout d6bit inscrit au compte
que la banque n'aurait pas dfi inscrire.

De plus, I'accord de v6rification fait bien men-
tion des faux, en parlant de paiements faits sur
endossements faux. Ces paiements sont vis6s par
l'une des deux exceptions au caractbre concluant
du compte. Le fait qu'une exception expresse est
cr6e pour les faux de ce genre montre que
I'accord s'applique A un d6bit erron6 se rappor-
tant & un cheque sur lequel la signature du tireur
est contrefaite.

Je ne considbre pas la d6cision de cette Cour
dans la cause Stewart c. La Banque Royale du
Canada et Fraser2 , comme 6tant contraire A mon
interpr6tation de l'accord de v6rification en ques-

2 [1930] R.C.S. 544.
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in which a local bank manager of the defendant
bank had taken, without authority, sums from a
customer's bank account. The main defence
raised by the bank in an action to recover these
sums was that they had been repaid. The bank
did raise, as an additional defence, a document,
signed by the customer, in the following form:

RECEIVED from THE ROYAL BANK OF
CANADA, Middle Musquodoboit, N.S., statement
of my/our account as at the close of business on
April 29, 1922, showing a balance of $6,684.05 in
my favour, together with vouchers for all amounts
charged to the said account up to and including the
said date.

For valuable consideration I/we agree to examine
forthwith into the accuracy of the said statement and
the regularity and validity of the said vouchers, and
I/we further agree that at the expiration of ten days
from the date hereof, the said statement shall be
conclusive evidence of the correctness of the balance
therein shown, and the bank shall be and is released
from all claims by me/us in respect of any and every
item shown in the said statement, save such as shall
have been questioned or objected to in writing within
the said ten days.

(Sgd.) T. E. STEWART.

It was held on the facts of this case that the
bank was not protected from liability by this
document. Duff J., as he then was, delivering the
reasons of the majority of the Court, said:

It is first necessary to observe that the document is
a receipt for vouchers, for vouchers for all amounts
charged to the "said account" up to and including the
"said date." Now this is a receipt produced to the
customer by the bank for signature, and there can be
no possible doubt as to the meaning of the word
voucher used in it; it is something in the nature of
authority or some evidence or record of authority to
the bank to dispose of the sums charged. Admittedly,
there never was any such voucher in respect of these
sums of $3,500 and $1,500; as to the sum of $3,500,
there is a vague suggestion, but as evidence it is
negligible. And here it must be insisted on, because
it is vital, that the case has proceeded from the
beginning to the end on the basis that neither the
bank nor Fraser had authority to abstract these sums.
Fraser's story from the beginning was that he took
the money and with it made personal loans to the

tion ici. Dans cette cause-lM, le g~rant d'une suc-
cursale de la banque d6fenderesse avait pris,
sans autorisation, des fonds du compte bancaire
d'un client. Le principal moyen de d6fense de la
banque dans Faction en recouvrement de ces
montants 6tait que ces montants avaient 6t6 rem-
bours6s. Comme d6fense suppl6mentaire, la ban-
que a produit un document sign6 par le client
et r6dig6 en ces termes:
[TRADUCTION] REQU de LA BANQUE ROYALE
DU CANADA, Middle Musquodoboit, N.-A., un
6tat de mon (notre) compte a la cl6ture des comptes,
le 29 avril 1922, accusant un solde de $6,684.05 en
ma faveur, ainsi que les pibces justificatives pour
toutes les sommes imput6es sur ledit compte jus-
qu'audit jour inclusivement.

En contrepartie, je (nous) conviens (convenons)
de v6rifier sans d6lai l'exactitude dudit 6tat, ainsi que
la r6gularit6 et la validit6 desdites pi&ces justificatives;
je (nous) conviens (convenons) de plus qu'A I'ex-
piration du d6lai de dix jours A compter de la pr6-
sente date, ledit 6tat 6tablira d'une fagon concluante
l'exactitude du solde y indiqu6 et que la banque est et
sera lib6r6e de toute r6clamation de ma (notre) part
relativement A chaque inscription figurant audit 6tat,
sauf celles qui auront 6t6 mises en doute ou con-
test6es par 6crit dans ledit dblai de dix jours.

(sign6) T. E. STEWART.

II a 6t6 d6cid6, eu 6gard aux faits de la cause,
que ce document ne lib6rait pas la banque de
toute responsabilit6. Le Juge Duff, alors juge
puind, en rendant les motifs de la majorit6 de
cette Cour, a dit:
[TRADUCTION] II faut d'abord noter que le document
est un requ des piices justificatives, pour toutes les
sommes imputies sur ledit compteD jusqu'aaudit
jour> inclusivement. C'est l4 un regu que la banque
a soumis A la signature de son client; il ne peut
y avoir aucun doute possible quant au sens de l'ex-
pression <pi~ce justificativeD qui y est employ6e; il
s'agit d'une sorte d'autorisation, d'une preuve d'au-
torisation en vertu de laquelle la banque pouvait dis-
poser des sommes imput6es. Il est reconnu qu'il n'y
a jamais eu de piice justificative de ce genre pour les
montants de $3,500 et de $1,500; quantA la somme
de $3,500, il existe un vague indice, mais qui cons-
titue une preuve n6gligeable. Et ici il importe de
souligner, parce que c'est li une question vitale, que
l'on a toujours pris pour acquis que ni la banque ni
Fraser n'6taient autoris6s A soustraire ces sommes.
Fraser a toujours soutenu qu'il a pris l'argent pour
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Creamery Company. It is perfectly plain, therefore,
that this document is founded upon a fundamental
error and as against the deceased Stewart can have
no evidentiary weight as to the state of the account.
It is to be observed that the document as drawn by
the bank, and presented by the bank to its customer,
is one of those documents which, being in ambiguous
form, can be no protection. Read without extra-
ordinary care by a customer, relying not only on the
honesty, but upon the reasonable care of his banker,
he might very well receive from it the idea: here are
vouchers for all the sums charged, examine them and
see whether or not they are genuine and if we do not
hear from you within ten days, we are to be at liberty
to assume that the balance is correct. That, I think,
in the circumstances, is the meaning a customer
would probably attach to this piece of paper; and the
customer's signature is of no value whatever as evi-
dence in favour of the bank or anyone else.

The verification agreement in question in the
present case is not ambiguous. It is a contract
under which the customer undertakes a duty to
the bank to disclose within a limited period,
among other things, debits wrongly made. In the
present case, the appellant received the statements
and the relevant vouchers. Having failed to per-
form his contractual duty, the agreement made the
statements conclusive evidence against him.

In Rutherford v. The Royal Bank of Canada3 ,
in which Duff J. sat, a cheque had been honoured,
which was signed by only one officer of a com-
pany, whereas the banking resolution required the
signatures of two officers. Smith J., who delivered
the judgment of the Court, said:

No objection to the payment by the bank of this
cheque was ever made by the company. The vice-
president and treasurer Gregg had full authority to
sign the release on behalf of the company, and prima
facie that document is binding on the company. No
evidence was offered to displace the prima facie
defence thus established, and it is therefore un-
necessary to discuss here under what state of facts
or circumstances a customer of the bank might be
relieved from the ordinary effect of such a release.

a [19321 S.C.R. 131.

effectuer des prats personnels a la Creamery Com-
pany. Par cons6quent, il est parfaitement clair que
ce document est fond6 sur une erreur fondamentale
et qu'en ce qui concerne le d6funt Stewart, il ne peut
avoir aucune force probante quantA l'Atat du compte.
Il est h noter que le document, r6dig6 par la banque
et pr6sent6 h son client, est l'un de ces documents
qui, de par leur ambiguit6, ne peuvent constituer une
protection. Le client qui le lit avec une attention
normale, parce qu'il se fie non seulement l'hon-
n8tet6 mais 6galement h la diligence raisonnable de
son banquier, pourrait trbs bien s'en faire l'id6e
suivante: voici des pibces justificatives pour toutes les
sommes imputies, examinez-les et voyez si elles sont
authentiques ou non et si d'ici dix jours vous ne com-
muniquez pas avec nous, nous pourrons pr6sumer
que le solde est exact. Vu les circonstances, je crois
que c'est l le sens que donnerait probablement le
client h ce document; la signature du client n'a donc
absolument aucune valeur comme preuve en faveur
de la banque ou d'un tiers.

L'accord de v6rification en question ici n'est
pas ambigu. C'est un contrat en vertu duquel le
client s'engage envers la banque A signaler dans
un certain d6lai, entre autres choses, les d6bits
erronds. En 1'espice, I'appelante a recu les 6tats
et les pibces justificatives pertinentes. Le client,
ayant omis de remplir son engagement contrac-
tuel, les 6tats devenaient, en conformit6 de l'ac-
cord, une preuve concluante qui lui 6tait oppo-
sable.

Dans la cause Rutherford c. La Banque Royale
du Canada3 , dans laquelle le Juge Duff si6geait,
on avait honor6 un chbque qui 6tait sign6 par un
seul fonctionnaire de la compagnie alors que la
r6solution concernant les operations bancaires
exigeait la signature de deux fonctionnaires. Le
Juge Smith, qui a rendu le jugement au nom
de la Cour, a dit:

[TRADUCTION] La compagnie ne s'est jamais oppos6e
au paiement de ce chbque par la banque. Le vice-
pr6sident et le tr6sorier Gregg 6taient pleinement au-
toris6s h signer la d6charge au nom de la com-
pagnie; ce document lie prima facie la compagnie.
On n'a pr~sent6 aucune preuve pour r6futer la d6-
fense prima fade ainsi 6tablie, et il n'est donc pas
n6cessaire de se demander en l'occurrence dans
quelles circonstances ou conditions le client de la
banque pourrait Stre lib6r6 de l'effet ordinaire de
pareille d6charge.

8 [1932] R.C.S. 131.
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There has been one case in this Court dealing
with the liability of a bank which had charged its
customer's account with the amounts of forged
cheques; i.e., The Bank of Montreal v. The King4 .
The cheques had been forged by a clerk employed
by the Government of Canada. Periodically, the
cheques, after payment, were received by the Gov-
ernment and a receipt was given to the bank
therefor, together with an acknowledgment of the
correctness of the balance as shown by the bank's
statement. While the bank was held liable in that
case, it does not, in my opinion, have any bearing
in the present appeal. The essential distinction is
that there was no contract on the part of the cus-
tomer in that case to verify the statement of
account, and to accept it as conclusive unless any
errors were notified to the bank within a stipulated
period. The bank relied on the signed acknowl-
edgments, not on the basis of contract, but as
creating an estoppel. The majority of the Court
based their decision on the proposition that
estoppel could not be invoked against the Crown.

Verification agreements have been held to apply
in respect of debits made in respect of forged
cheques in Columbia Graphophone Co. v. Union
Bank of Canada5 ; Mackenzie v. Imperial Bank6 ;
B. & G. Construction Ltd. v. Bank of MontreaF;
and Syndicat des Camionneurs Artisans du Qud-
bec Mitropolitain v. Banque Provinciale du
Canadas.

In my opinion the claim against Royal in re-
spect of the first 72 cheques is completely
answered by the verification agreement.

With respect to the claim against Montreal, I
am in agreement with the reasons of Robert-
son J.A., in the Court of Appeal, and with the
reasons of my brother Laskin in this Court. In so
far as the claim is for moneys had and received,
the moneys received by Montreal in respect of the
forged cheques were not those of the appellant,

' (1907), 38 S.C.R. 258.
5 (1916), 38 O.L.R. 326.
*[1938] O.W.N. 166.
' (1953), 10 W.W.R. (N.S.) 553, [1954] 2 D.L.R. 753.
8 (1969), 11 D.L.R. (3d) 610.

Cette Cour a d6ji 6t6 saisie d'une cause por-
tant sur la responsabilit6 d'une banque qui avait
imput6 les montants de faux chbques sur le
compte de son client; il s'agit de La Banque de
Montrial c. Le Roi4 . Les chbques avaient 6t6
contrefaits par un commis employ6 par le Gouver-
nement du Canada. Apris paiement, les ch6ques
6taient p6riodiquement envoy6s au Gouverne-
ment; celui-ci donnait un regu A la banque ainsi
qu'une reconnaissance de I'exactitude du solde
indiqud sur l'6tat de la banque. M~me si, dans
cette cause-la, la banque a 6t6 tenue responsable,
A mon avis, cette d6cision ne s'applique pas dans
le pr6sent appel. La distinction essentielle est
que dans cette cause-1h, le client ne s'6tait pas
contractuellement engag6 & v6rifier 1'6tat de
compte et & I'accepter comme ayant une valeur
concluante si les erreurs n'6taient pas notifi6es
A la banque dans un certain d6lai. La banque a
invoqu6 les reconnaissances signees non pour les
faire valoir comme contrat, mais comme fin de
non-recevoir. Dans sa d6cision, la majorit6 de la
Cour s'est fond6e sur la proposition que la fin
de non-recevoir ne pouvait pas 6tre invoqude
contre la Couronne.

Dans les causes Columbia Graphophone Co. v.
Union Bank of Canada5; Mackenzie v. Imperial
Bank6, B. & G. Construction Ltd. v. Bank of
Montreal7 , et Syndicat des Camionneurs Artisans
du Qudbec Mdtropolitain v. Banque Provinciale
du Canada8 , il a 6t6 d6cid6 que les accords de
v6rification s'appliquaient aux d6bits inscrits A
1'6gard de faux chbques.

A mon avis, I'accord de v6rification consti-
tue une d6fense complite A la r6clamation contre
la Royale, en ce qui concerne les 72 premiers
cheques.

Quant A la r6clamation contre Montr6al, je
souscris aux motifs du Juge d'appel Robertson en
Cour d'appel et aux motifs de mon collbgue le
Juge Laskin en cette Cour. Pour autant que la
r6clamation a trait A de l'argent indu regu, l'ar-
gent requ par Montrdal a l'6gard des faux chiques
n'appartenait pas A l'appelante mais a 6t6 vers6 A

' (1907), 38 R.C.S. 258.
5 (1916), 38 O.L.R. 326.
8 [1938] O.W.N. 166.
7 (1953), 10 W.W.R. (N.S.) 553, [1954] 2 D.L.R. 753.
8 (1969), 11 D.L.R. (3d) 610.
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but were paid to Montreal by Royal. Royal was
not entitled to charge those moneys to the appel-
lant's account, and would have had to assume
responsibility for their payment, save for the pro-
tection afforded to it by the verification agree-
ment.

The claim for conversion has to be based upon
the conversion of a valuable instrument of the
appellant (Morison v. London County and West-
minster Bank, Limited9 , at p. 365; Lloyds Bank
v. The Chartered Bank of India, Australia and
China'o, at p. 55). In this case, however, there
was no conversion of the appellant's cheques.
There was a conversion by Seear of the blank
cheque forms of the appellant, but the signature
of the drawer was a forgery, and the cheques were
not payable to the appellant. Montreal did not
convert cheques of the appellant.

For the same reasons the alternative claim in
conversion against Royal also fails.

For these reasons, as well as for the reasons
delivered in the Court of Appeal, I would dismiss
this appeal with costs.

LASKIN J.-In the five-year period between
April 1963 and April 1968, the appellant's chief
accountant (who was also its office manager) de-
frauded his employer of $165,109.03. He forged
the signatures of the appellant's signing officers
to 73 cheques drawn on its account at a certain
branch of The Royal Bank of Canada. Some of
the cheques were made out to cash, some to fic-
titious payees, and some (totalling $128,418.23)
were made out in the names of two accounts
which the forger opened at a branch of the Bank
of Montreal. The forger, who made off with the
money, was able to conceal his fraudulent activi-
ties despite regular semi-annual audits of his em-
ployer's books of account; and it was not until
the audit of May 1968 that his chicanery was un-
covered. He was convicted of forgery and sen-
tenced to imprisonment.

9 [1914] 3 K.B. 356.
10 [19291 1 K.B. 40.

Montr6al par la Royale. La Banque Royale
n'avait pas le droit d'imputer ces sommes sur le
compte de l'appelante et sa responsabilit6 pour
leur paiement serait retenue n'6tait la protection
que lui assure 1'accord de vrification.

La r6clamation pour d6tournement doit se
fonder sur le d6tournement d'un instrument va-
lable appartenant A l'appelante (Morison v. Lon-
don County and Westminster Bank, Limited9 , A
la p. 365; Lloyds Bank v. The Chartered Bank
of India, Australia and China'o, la p. 55). En
I'esp6ce, toutefois, les chbques de l'appelante
n'ont pas fait l'objet d'un d6tournement. Seear a
d6tourn6 les blancs de chbque de l'appelante,
mais la signature du tireur 6tait un faux et les
cheques n'6taient pas payables & 1'appelante. La
Banque de Montr6al n'a pas d6tourn6 les cheques
de 1'appelante.

Pour les m~mes motifs, la r6clamation subsi-
diaire pour d6tournement contre la Banque
Royale doit 6galement 6tre rejet6e.

Pour ces motifs, ainsi que pour les motifs
exprim6s en Cour d'appel, je suis d'avis de rejeter
1'appel avec d6pens.

LE JUGE LASKIN-Au cours de la pdriode de cinq
ans qui s'est 6coul6e entre le mois d'avril 1963 et
le mois d'avril 1968, le comptable en chef de
l'appelante (6galement son chef de bureau) a
frustr6 son employeur de la somme de $165,-
109.03. II a contrefait la signature des fonction-
naires comp6tents de l'appelante sur soixante-
treize chbques tir6s sur le compte de celle-ci A une
succursale de La Banque Royale du Canada. Cer-
tains de ces chbques 6taient payables A <Caisse>,
d'autres 6mis & 1'ordre de preneurs fictifs, d'autres
(d'une valeur totale de $128,418.23) 6taient
6tablis au nom de deux comptes ouverts par le
faussaire h une succursale de la Banque de Mont-
r6al. Le faussaire, qui s'est appropri6 I'argent, a
pu cacher ses activit6s frauduleuses malgr6 les
v6rifications r6gulibres semi-annuelles des livres
de son employeur; ce n'est que lors de la v6ri-
fication de mai 1968 que sa fraude a 6t6 d6cou-
verte. II a 6t d6clar6 coupable de faux et a 6t
condamn6 & l'emprisonnement.

[1914] 3 K.B. 356.
10 [1929] 1 K.B. 40.
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The question before this Court, as before the
Courts of British Columbia where the proceedings
herein originated, is whether the appellant or the
two banks should bear the loss, of which
$156,031.89 is claimed from the Royal Bank
(which admitted liability for the seventy-third
cheque in the amount of $9,077.14) and $128,-
418.23 of which is claimed from the Bank of
Montreal. Whatever issues there may be between
the banks inter se, if they are liable, have been
postponed pending determination of the appel-
lant's claims against them.

The appellant put forward three grounds of
recovery in respect of its claim against the Royal
Bank and three also in respect of its claim against
the Bank of Montreal. Two grounds for money
had and received and for conversion, were com-
mon. The third ground of recovery from the
Royal Bank, the one argued first and at greatest
length, was an alleged breach of contract in hon-
ouring the forged cheques without authority. The
third ground taken against the Bank of Mont-
real was its alleged participation in a breach of
fiduciary duty between the appellant and its faith-
less employee. I say at once that I can find no
basis on which this third submission against the
Bank of Montreal can be maintained.

Leaving for the time being the two common
grounds urged against the respondent banks and
turning to the first submission against the Royal
Bank, I note that the judgments below proceeded
on the footing that the chief obstacle to success
by the appellant on its claim was a verification
agreement which it entered into with the Royal
Bank. Counsel who appeared for that bank in
this Court also relied on that agreement as the
main defence to the appellant's contention that
the bank must answer for the breach of contrac-
tual obligation to its customer in debiting its
account without its authority.

La question A trancher en cette Cour, sur la-
quelle devaient 6galement se prononcer les tribu-
naux de la Colombie-Britannique devant lesquels
les proc6dures ont 6t6 engag6es, est celle de
savoir si l'appelante ou les deux banques devraient
supporter la perte, la somme de $156,031.89
6tant r6clam6e A la Banque Royale (qui a admis
sa responsabilit6 en ce qui concerne le soixante-
treizibme chbque, d'un montant de $9,077.14) et
la somme de $128,418.23 6tant r6clam6e A la
Banque de Montr6al. Les questions qui peuvent
se poser entre les banques inter se, si ces dernibres
sont responsables, ont 6t6 ajourn6es jusqu'd ce
que jugement soit rendu sur les r6clamations de
l'appelante contre elles.

L'appelante a avanc6 trois motifs de recouvre-
ment dans sa r6clamation contre la Banque Roya-
le et trois motifs dans sa r6clamation contre la
Banque de Montr6al. Deux motifs, celui qui a
trait h 1'argent indu regu et celui qui a trait au
d6tournement, se retrouvent dans les deux r6cla-
mations. Le troisibme motif de recouvrement
invoqu6 contre la Banque Royale, celui qui a 6t6
plaid6 en premier lieu et le plus longuement, c'est
qu'il y aurait eu violation de contrat du fait que
les faux cheques ont 6t6 honor6s sans autorisation.
Le troisibme motif invoqu6 contre la Banque de
Montr6al est sa participation all6gude A un man-
quement au devoir fiduciaire existant entre 1'ap-
pelante et son employ6 d6loyal. Je le dis tout de
suite, je ne vois aucun fondement A cette troisibme
pr6tention contre la Banque de Montr6al.

Laissons de c6t6 pour le moment les deux
motifs communs invoqu6s contre les banques in-
tim6es et parlons de la premibre pr6tention for-
mul6e contre la Banque Royale; je remarque que
les jugements a quo ont pour pr6misses que la
r6clamation de l'appelante est irrecevable princi-
palement en raison de l'accord de v6rification
qu'elle a conclu avec la Banque Royale. L'avocat
de la banque en cette Cour se sert 6galement de
cet accord comme principal moyen de d6fense
A la pritention de I'appelante que la banque doit
r6pondre du manquement A son obligation con-
tractuelle, dont elle s'est rendue coupable envers
son client en d6bitant son compte de certaines
sommes sans son autorisation.

856 ARROW TRANSFER V. ROYAL BANK Laskin I.
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The verification agreement, which was exe-
cuted before the forgeries began, reads as fol-
lows:
In consideration of THE ROYAL BANK OF
CANADA (hereinafter called the "Bank") opening
or continuing an account with the undersigned, the
undersigned hereby agrees with the Bank in respect
of each account with the undersigned now or here-
after kept by the Bank at any of its branches or
agencies to verify the correctness of each statement
of account received from the Bank and if a state-
ment of account and relative vouchers are not re-
ceived by the 10th day after the end of each month
or, if statements are not to be prepared monthly,
by the 10th day after the end of the term agreed on
for their preparation to obtain them from the Bank
and within 30 days after the time when they should
have been received to notify the Bank in writing at
the branch or agency where the account is kept of
any alleged omissions from or debits wrongly made
to or inaccurate entries in the account as so stated
and that at the end of the said 30 days the account
as kept by the Bank shall be conclusive evidence
without any further proof that except as to any
alleged errors so notified and any payments made on
forged or unauthorized endorsements the account
contains all credits that should be contained therein
and no debits that should not be contained therein
and all the entries therein are correct and subject to
the above exception the Bank shall be free from all
claims in respect of the account.

What the customer agreed to was (1) to verify
the correctness of each statement of account re-
ceived from the bank; and (2) if a statement of
account and related vouchers were not received
from the bank by the 10th day after the end of
each month or by the 10th day after the end of
any longer term for their preparation as agreed
upon, the customer was to obtain them from the
bank; and (3) within 30 days after the time
when they should have been received, he must
notify the bank in writing of "any alleged omis-
sions from or debits wrongly made to or inac-
curate entries in the account as so stated"; and

(4) except as to alleged errors so notified and
as to payments made on forged or unauthorized
endorsements, the customer's account as kept by
the bank was to be conclusive, at the end of the
prescribed 30-day period, as to its correctness,

L'accord de v6rification, conclu avant que les
faux aient 6t6 commis, se lit comme suit:

[TRADUCTION] Moyennant l'ouverture ou le main-
tien par LA BANQUE ROYALE DU CANADA (ci-
apris appel6e la <Banque>) d'un compte au nom du
soussign6, ledit soussign6 s'engage par les pr6sentes
envers la Banque, h l'6gard de chaque compte qu'il
a ou qu'il aura i l'une quelconque des succursales ou
agences de la Banque, h v6rifier l'exactitude de
chaque 6tat de compte regu de la Banque; s'il ne
regoit pas l'6tat de compte et les piices justificatives
dans les dix jours qui suivent la fin du mois ou,
advenant le cas ohi les 6tats ne sont pas dress6s
mensuellement, dans les dix jours qui suivent I'ex-
piration du d61ai convenu pour leur pr6paration, il
s'engage A les obtenir de la Banque et dans les 30
jours qui suivent le jour ob il aurait dfi les recevoir,
h aviser la Banque par 6crit, h la succursale ou
a l'agence oi' le compte est tenu, de toute omission,
tout d6bit erron6 ou toute 6criture inexacte qui, selon
lui, figure dans l'6tat de compte et h 1'expiration dudit
d6lai de 30 jours, le compte, tel qu'arrit6 par la
Banque, 6tablira d'une fagon concluante, sans qu'une
autre preuve soit requise, qu'a l'exception des erreurs
all6gu6es ainsi notifides et de paiements faits sur
endossements faux ou non autorisis, le compte ren-
ferme tous les cr6dits qui devraient y figurer et ne
renferme aucun d6bit qui ne devrait pas y figurer et
que toutes les 6critures y figurant sont exactes sous
r6serve de l'exception susdite, la Banque sera exone-
rde de toute responsabilit6 h l'6gard du compte.

Le client s'6tait engag6 (1) h v6rifier l'exactitude
de chaque 6tat de compte requ de la banque;
(2) si la banque ne lui envoyait pas I'6tat de
compte et les pieces justificatives connexes dans
les dix jours suivant la fin du mois ou dans les
dix jours suivant 1'expiration de tout d6lai plus
long convenu pour leur pr6paration, le client
devait les obtenir de la banque; (3) dans les
30 jours suivant le jour oih il aurait dfi recevoir
ces documents, il devait aviser la banque par ecrit
de <toute omission, tout d6bit erron6 ou toute
6criture inexacte qui, selon lui, figurait dans 1'6tat
de compte> ; et (4) A l'exception des erreurs all6-
gues ainsi notifides et des paiements effectu6s
sur endossements faux ou non autoris6s, le compte
du client, tel qu'arrt6 par la banque, devait, a
l'expiration du d6lai prescrit de 30 jours, 6tablir
sa propre exactitude de fagon concluante, et la
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and the bank was to be free from all claims in
respect thereto.

This agreement replaced an earlier practice
under which the appellant signed a verification
form only after it had picked up or had delivered
to it a statement of account and related cheques
or vouchers. This form also provided for a 30-
day period within which the bank was to be
notified of errors, omissions or irregularities on
pain, save as to forged or unauthorized endorse-
ments, of the appellant being conclusively bound
by the statement thereafter. I do not find much
profit in disputation on whether the verification
agreement in issue here was simply part of the
contractual arrangement between the parties
thereto or whether it was an exemption provision
in their contractual relations. What is plain is
that the verification agreement does not embrace
the whole of the contractual relationship of the
parties; it focuses on a part of it, albeit an im-
portant part, and in so doing it modifies the liabil-
ities of the bank to its customer that would other-
wise arise out of the fact of their relationship.
That relationship is itself, of course, founded
upon agreement but there was no suggestion be-
fore this Court that, apart from the verification
document, the agreement was anything more than
the manifested willingness of the one party to
open an account for the other at the latter's
request.

The issue, therefore, which the verification
agreement raises is the extent to which it has
modified liabilities of the bank which would have
existed without it; and, particularly, whether it
relieves the bank of liability to answer for the
consequences of successfully executed forgeries
of a customer's signature as drawer of cheques
against its account which the bank honours,
where the customer does not give notice of such
forgeries to the bank within the prescribed 30-
day period. It is, of course, part of the bank's
case that if the verification agreement includes in
its scope forgeries of the customer's signature as
drawer, there is no alleviation in the fact that the
forgeries were not discovered nor reasonably dis-
coverable within the said 30-day period.

banque se trouvait exonr6e de toute responsa-
bilit6 A cet 6gard.

Avant cet accord, 1'appelante devait signer une
formule de v6rification uniquement apris avoir
obtenu ou reru un 6tat de compte et les chbques
ou pi~ces justificatives y aff6rents. Cette formule
stipulait 6galement un d6lai de 30 jours dans
lequel la banque devait 8tre inform6e des erreurs,
omissions ou irrigularitds, A d6faut de quoi 'ap-
pelante 6tait li6e d'une fagon concluante par I'6tat,
sauf en ce qui concerne les endossements faux
ou non autoris6s. Je ne vois pas l'intir8t qu'il y
aurait A d6terminer si l'accord de vrification en
litige faisait simplement partie des dispositions
d'ordre contractuel prises entre les parties int6-
ressies ou s'il constituait une clause d'exemp-
tion quant A leurs relations contractuelles. Ce qui
est clair, c'est que 'accord de v6rification n'en-
globe pas I'ensemble des relations contractuelles
des parties; il n'en vise qu'une partie, importante
cependant, et ce faisant, il modifie ces obligations
de la banque envers son client qui d6couleraient
autrement de telles relations. Bien sfir, ces rela-
tions se fondent elles-memes sur une convention,
mais on n'a pas laiss6 entendre devant cette Cour
que, compte non tenu du document de v6rifica-
tion, la convention 6tait autre chose que 'assenti-
ment d'une partie i la demande de l'autre partie
d'ouvrir un compte.

Par cons6quent, la question que soulbve l'ac-
cord de v6rification, c'est la mesure dans laquelle
'accord modifle les obligations que la banque

devrait autrement assumer et particulibrement, la
question de savoir s'il a pour effet de d6gager la
banque de son obligation de rdpondre des cons6-
quences de la contrefagon non d6cel6e de la
signature d'un client comme tireur des cheques
tires sur son compte et honor6s par la banque,
lorsque le client n'avise pas la banque de telle
contrefagon dans le d6lai prescrit de 30 jours.
tvidemment, la banque all~gue que si l'accord de
v6rification vise les contrefagons de la signature
de son client comme tireur des chiques, le fait
que les contrefagons n'ont pas 6t6 d6couvertes
dans ledit d6lai de 30 jours, et ne pouvaient pas
raisonnablement l'6tre, n'en r6duit pas l'applica-
tion.
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The Royal Bank invokes in its favour a line
of cases beginning with Columbia Graphophone
Co. v. Union Bank of Canada", where Middleton
J. held that forgery of the drawer's signature was
within the coverage of a verification form which
was given to the bank customer with each state-
ment of his account and was to be signed and
returned. That form, which replaced an earlier
one that was simply an acknowledgment of the
correctness of the account, was similar to the
document involved here but it contained no ex-
clusions (not even of forged endorsements) and
was by its terms conclusive against the customer,
except as to "improper charges or errors" pointed
out in writing, within a prescribed 10-day period.
There is the further distinction that the form in
the Columbia Graphophone case did not purport
to have continuing force, as does the verification
agreement in the present case, but had to have
the signed acknowledgment of the customer on
a periodic basis as statements of account were
submitted.

Middleton J. dealt with the effect of this peri-
odic form in emphatic brevity; he said this (at
p. 332):

I can see no reason why these acknowledgments
and agreements should not bind the customer. They
were intended to be real agreements and to define
the relation between the parties and, I think, relieve
the bank from all liability down to [the last date
on which such a form was signed].

This pronouncement spawned progeny which,
although not all arising out of similar situations,
gave at least the cover of continuity, with but
one exception, to its validity and to its apparently
unlimited scope. I shall refer first to cases which
did not involve forgery and then to those that did.

Union Bank of Canada v. Wood12 was a dif-
ferent case from the one which came before
Middleton J. The issue was whether the bank
had failed to credit the customer's account with

(1916), 38 O.L.R. 326.
[19201 3 W.W.R. 173.

La Banque Royale invoque A son appui une
s6rie de cause dont la premibre est Columbia
Graphophone v. Union Bank of Canada", dans
laquelle le Juge Middleton a d6cid6 que la contre-
fagon de la signature du tireur 6tait vis6e par une
formule de v6rification que la banque remettait
au client avec chaque 6tat de compte, et qui devait
6tre sign6e et retournae. Cette formule, qui rem-
plagait une simple attestation de 1'exactitude du
compte, 6tait semblable au document en jeu
en l'espice mais n'6nongait aucune exception (pas
meme A I'6gard des faux endossements) et 6tait
selon ses termes opposable au client d'une fagon
concluante, sauf quant cimputations inexactes ou
erreurs> signal~es par 6crit dans un d6lai de 10
jours. Il existe une autre distinction: dans l'affaire
Columbia Graphophone, la formule n'6tait pas
destin6e & avoir un effet continuel, comme c'est
le cas de l'accord de v6rification en 1'espbce, mais
elle devait 6tre sign6e par le client A intervalles
r6guliers, h mesure que les 6tats de compte 6taient
pr6sent6s.

Le juge Middleton a parl6 trbs bribvement de
I'effet de cette formule p6riodiciue; il a dit ce qui
suit (p. 332):
[TRADUCTION] Je ne vois pas pourquoi ces recon-
naissances et ces ententes ne devraient pas lier le
client. Elles constituaient de v6ritables accords et
6taient destin6es A d6finir les relations entre les
parties, et, h mon avis, A digager la banque de toute
responsabilit6 jusqu'au [dernier jour oii un de ces
imprim6s a 6t6 signb].

Ce prononc6 a engendr6 d'autres d6cisions qui,
bien que ne reposant pas toutes sur des circons-
tances semblables, donnaient au moins une con-
tinuit6, A une exception prbs, A sa validit6 et A
sa port6e apparemment illimit6e. Je parlerai
d'abord des causes dans lesquelles il n'6tait pas
question de faux, puis de celles oii il en 6tait
question.

Dans la cause Union Bank of Canada v.
Wood 2, les faits 6taient diff6rents de ceux qu'a
eu a examiner le Juge Middleton. Il s'agissait de
savoir si la banque avait omis de porter divers

(1916), 38 O.L.R. 326.
1 [1920] 3 W.W.R. 173.
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various cheques, as alleged by the customer, or
whether the customer had received cash for the
cheques, as alleged by the bank. It was held that
the monthly verification forms signed by the
customer effectively disposed of the issue. There
was no question of forgery involved.

Rutherford v. The Royal Bank of Canada's
was a case where a cheque signed by an author-
ized signing officer of a company payable to
himself or order was cashed by the bank which
was unaware of a company resolution requiring
two signing officers. A verification slip, covering
the period in which the cheque was cashed, and
amounting to a settlement statement and release,
was signed by an authorized officer of the com-
pany. The reasons of the Supreme Court, delivered
by Smith J., refusing relief to the trustee in bank-
ruptcy of the company, concluded with this state-
ment: "No evidence was offered to displace the
prima facie defence thus established, and it is
therefore unnecessary to discuss here under what
state of facts or circumstances a customer of the
bank might be relieved from the ordinary effect
of such a release."

About a year and a half earlier, the Supreme
Court, in Stewart v. The Royal Bank of Canada
and Fraser14, dealt with a case in which a bank
sought protection through a verification agree-
ment against the wrongful act of one of its branch
managers who, without authority, took money
out of a customer's account. There was an issue
raised of restitution by the branch manager which
was ultimately decided against the bank. The
verification documents relied on by the bank
referred to the statement of the customer's ac-
count as of a specified date showing a stated
balance "together with vouchers for all amounts
charged to the said account up to and including
the said date". There were no vouchers for the
sums wrongfully appropriated. In speaking for
the Court majority (there was one dissent) on

"[1932] S.C.R. 131.
14 [1930] S.C.R. 544.

chbques an cr6dit du compte de son client, comme
l'all6guait ce dernier, ou si le client avait regu
de 1'argent comptant en 6change des cheques,
comme l'all6guait la banque. II a 6t6 d6cid6 que
les imprim6s mensuels de v6rification sign6s par
le client r6glaient la question. Aucune question
ayant trait A un faux n'y 6tait en jeu.

Dans la cause Rutherford c. La Banque Royale
du Canada13 , un chbque sign6 par le fonctionnaire
autoris6 d'une compagnie et payable lui-mime
on A son ordre avait 6t6 encaiss6 par la banque,
qui n'6tait pas au courant qu'une r6solution de la
compagnie exigeait ]a signature de deux fonction-
naires. Un bordereau de v6rification, visant la
p6riode au cours de laquelle le chbque avait 6t6
encaiss6, et 6quivalant A un rbglement et A une
d6charge, avait 6t6 sign6 par un fonctionnaire au-
toris6 de la compagnie. Les motifs de la Cour
supreme, rendus par le Juge Smith et qui refu-
saient un redressement an syndic de la faillite de
]a compagnie, se terminaient par le commentaire
suivant: [TRADUCTION] <<On n'a pr6sent6 aucune
preuve pour r6futer la d6fense prima facie ainsi
6tablie, et il n'est done pas n6cessaire de se
demander en l'occurrence dans quelles circons-
tances ou conditions le client de la banque pour-
rait 8tre lib6r6 de l'effet ordinaire de pareille
d6charge.>>

Environ un an et demi auparavant, la Cour
supr8me, dans la cause Stewart c. La Banque
Royale du Canada et Fraser4 , avait eu a exa-
miner le cas d'une banque qui invoquait un accord
de v6rification contre l'acte illicite de l'un de ses
g6rants de succursales qui, sans autorisation, avait
retir6 de i'argent du compte d'un client. Dans
cette cause-lk, I'argument fond6 sur la restitution
par le g6rant de la succursale a t6 soulev6, mais
la question de la restitution a finalement 6t6 tran-
ch6e contre la banque. Les documents de v6ri-
fication sur lesquels se fondait la banque fai-
saient mention d'un 6tat de compte du client, ap-
plicable A une date sp6cifi6e, sur lequel figurait le
solde [TRADUCTION] iainsi que les pieces justi-
ficatives pour toutes les sommes imput6es sur
ledit compte jusqu'audit jour inclusivement3. II

U [1932] R.C.S. 131.
1' [1930] R.C.S. 544.
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the significance of the verification documents,
Duff J., as he then was, said this (at p. 549):

It is to be observed that the document as drawn by
the bank, and presented by the bank to its customer,
is one of those documents which, being in ambiguous
form, can be no protection. Read without extra-
ordinary care by a customer, relying not only on the
honesty but upon the reasonable care of his banker,
he might very well receive from it the idea: here are
vouchers for all sums charged, examine them and see
whether or not they are genuine, and if we do not
hear from you within ten days, we are to be at liberty
to assume that the balance is correct. That, I think,
in the circumstances, is the meaning a customer would
probably attach to this piece of paper; and the
customer's signature is of no value whatever as
evidence in favour of the bank or anyone else.

There are three forgery cases which followed
upon the Columbia Graphophone case, none of
which reached this Court. Mackenzie v. Imperial
Bank of Canada'5 involved payment by a bank on
a forged endorsement, and it successfully resisted
a claim by the drawer on the basis of a verifica-
tion document and on the supporting pronounce-
ment in the Columbia Graphophone case. There
was no reference in the short account of the case
to s.49(3) of the Bills of Exchange Act, R.S.C.
1952, c. 15, as amended, now R.S.C. 1970,
c. B-5, which ex facie gives the drawer one year
from the time he acquired notice of the forgery
within which to claim against the drawee bank. I
am aware of the doubt that exists whether
s.49(3) does more than fix an outside limit of
time, and hence the contention that within that
limit a "contracting out" or other preclusive
conduct of the customer may be set up: see
Falconbridge, Banking and Bills of Exchange, 7th
ed., 1969, by A. W. Rogers, at p. 567. Section
49(3) does not apply to forged signatures of
drawers, and hence I need not pass on its effect
in this case; but I do point out that the verification
agreement in issue here contains an express ex-

15 [1938] 2 D.L.R. 764n, [1938] O.W.N. 166.

n'existait aucune piece justificative pour les
sommes qu'on avait illicitement prises. Parlant au
nom de la majorit6 de la Cour (un juge 6tait dis-
sident) sur l'importance des documents de v6rifi-
cation, le Juge Duff, alors juge puin6, a dit ce qui
suit (p. 549):

[TRADUCTION] Il est h noter que le document, r6-
dig6 par la banque et pr6sent6 A son client, est l'un
de ces documents qui, de par leur ambiguit6, ne peu-
vent constituer une protection. Le client qui le lit
avec une attention normale, parce qu'il se fie non
seulement A l'honnatet6 mais 6galement a la diligence
raisonnable de son banquier, pourrait trbs bien s'en
faire l'id6e suivante: voici des pieces justificatives
pour toutes les sommes imput6es, examinez-les et
voyez si elles sont authentiques ou non et si d'ici dix
jours vous ne communiquez pas avec nous, nous
pourrons pr6sumer que le solde est exact. Vu les cir-
constances, je crois que c'est la le sens que donnerait
probablement le client A ce document; la signature
du client n'a done absolument aucune valeur comme
preuve en faveur de la banque ou d'un tiers.

Trois affaires de faux ont suivi Faffaire Colum-
bia Graphophone, mais aucune d'elles ne s'est
rendue jusqu'h cette Cour. Dans l'affaire Mac-
kenzie v. Imperial Bank of Canada'5, une banque
avait effectu6 un paiement sur un faux endosse-
ment; elle s'est oppos6e avec succbs A la r6clama-
tion du tireur, se fondant sur un acte de v6rifica-
tion et sur le prononc6 favorable rendu dans
I'affaire Columbia Graphophone. Dans le bref
compte rendu de l'affaire, il n'6tait pas fait men-
tion de l'art. 49(3) de la Loi sur les lettres de
change, S.R.C. 1952, c. 15, dans sa forme modi-
fi6e, maintenant S.R.C. 1970, c. B-5, qui accorde
ex facie au tireur un d6lai d'un an, h compter du
jour oii il a eu connaissance du faux, pour faire
une r6clamation contre la banque tir6e. Je suis
au courant du doute qui existe quant h la question
de savoir si I'art. 49(3) fait plus que fixer un
d6lai, d'oii la pr6tention que dans ce d6lai, une
«exon6ration contractuelle> ou quelque acte res-
trictif du client peut 8tre invoqu6: voir Falcon-
bridge, Banking and Bills of Exchange, 7e 6d.,
1969, par A. W. Rogers, p. 567. L'article 49(3)
ne s'applique pas A la signature contrefaite d'un
tireur et je n'ai done pas A me prononcer sur son

Is [1938] 2 D.L.R. 764n, [19381 O.W.N. 166.
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clusion of forged endorsements from its asserted
conclusive effect.

B. & G. Construction Co. Ltd. v. Bank of
Montreall6 was a case like the present one where
the drawer's signature was forged by an em-
ployee. Three cheques were involved, drawn over
a period of a month and one-half. Verification
receipts covering this period were signed by the
drawer-customer and the defendant bank relied
on the "conclusively settled" clause of the docu-
ments which precluded the customer from chal-
lenging the statement of account if it did not point
out in writing "improper charges or errors" within
a stipulated 15-day period. Here too there was no
express reference to forgery or fraud (and, in-
deed, no exclusions), but in the absence of the
prescribed notice the vouchers as to debit items
were to be taken as "genuine and properly charge-
able" against the customer. Although the Court,
a single judge, considered a defence of estoppel
which appeared to him to be a good one, he
founded himself on the Columbia Graphophone
case and on the principle that the verification
receipts were signed as part of the relationship of
banker and customer.

The Quebec Court of Appeal in Syndicat des
Camionneurs Artisans du Qudbec Mitropolitain
v. Banque Provinciale du Canada17 came to a
similar conclusion, reversing the trial judge, in a
similar situation of forgery of the customer's
signature to thirteen cheques by an employee,
where the verification agreement (which expressly
excluded payments made on counterfeit or un-
authorized endorsements) referred to "errors, ir-
regularities or omissions". The Court relied on
the Rutherford case in which (to use the words of
Montgomery J. A. of the Quebec Court of Ap-
peal) "the validity of a similar contract was
upheld".

* (1953), 10 W.W.R. (N.S.) 553, [1954] 2 D.L.R. 753.
* (1969), 11 D.L.R. (3d) 610.

effet en 1'espee; mais je signale que l'accord de
v6rification en question ici exclut express6ment les
faux endossements des situations A I'6gard des-
quelles il est concluant.

Dans la cause B. & G. Construction Co. Ltd.
v. Bank of Montreal6 , la signature du tireur
avait 6t6 contrefaite par un employ6, comme en
1'esp~ce. Il s'agissait de trois ch~ques tir6s au
cours d'une p6riode d'un mois et demi. Des regus
de v6rification visant cette p6riode avaient 6t6
sign6s par le client-tireur; la banque d6fenderesse
s'est fond6e sur la clause <<de r6glement con-
cluant> des regus, laquelle emp~chait le client de
contester '6tat de compte s'il n'avait pas signal6
par 6crit [TRADUCTION] <les imputations in-
exactes ou les erreurs>' dans le d6lai stipul6 de 15
jours. Cet accord-l non plus ne faisait pas expres-
s6ment mention du faux ou de la fraude (et, en
fait, aucune exception n'6tait faite), mais A d6-
faut de l'avis prescrit, les piices justificatives des
sommes d6bit6es devaient 6tre consid6rbes
comme [TRADUCTION] <(authentiques et pouvant
A juste titre 6tre imputdes> sur le compte du
client. Le tribunal, compos6 d'un juge seul, a con-
sid6r6 la d6fense de fin de non-recevoir, qui lui
semblait valable, mais il s'est fond6 sur l'affaire
Columbia Graphophone et sur le principe que les
regus de vbrification avaient 6t6 sign6s dans le
cadre des rapports d'affaires entre le banquier et
son client.

Dans la cause Syndicat des Camionneurs Arti-
sans du Qudbec Mitropolitain c. Banque Provin-
ciale du Canada'7 , la Cour d'appel du Qu6bec en
est arriv6e h une conclusion semblable et a infirm6
la d6cision du juge de premibre instance; il s'agit
d'une affaire analogue de faux oii un employ6
avait contrefait la signature du client sur treize
cheques; I'accord de v6rification (excluant ex-
pressiment les paiements sur endossements con-
trefaits on non autoris6s) faisait mention des
[TRADUCTION] terreurs, irr6gularitis ou omis-
sions>'. La Cour s'est fond6e sur l'affaire Ruther-
ford dans laquelle (pour reprendre les paroles du
Juge Montgomery de la Cour d'appel du Quebec)
[TRADUCTION] <da validit6 d'un contrat semblable
a 6t6 confirmie>.

(1953), 10 W.W.R. (N.S.) 553, [1954] 2 D.L.R. 753.
n (1969), 11 D.L.R. (3d) 610.
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In none of the cases that I have mentioned was
there any discussion of the scope of the verifica-
tion document, apart from its validity, save that
in the Quebec case last mentioned there was the
following observation (at p. 612):
Respondent further suggests that the contract does
not apply in the case of a cheque bearing a forged
signature. I find nothing in the language of the con-
tract so to limit its operation. I note that in the case
of Rutherford v. Royal Bank . . . one of the required
signatures was completely omitted, and I see no
reason to distinguish the case where a signature
is forged rather than omitted.

I shall return to this issue later in these reasons,
because I wish to consider at this point a judg-
ment of this Court which was not mentioned in
the Columbia Graphophone case, nor in any of
the other cases cited, save the B. & G. Construc-
tion Co. case where it was stated that the judg-
ment in question went off on its particular facts,
involving as it did a claim by the Crown in right
of Canada.

Bank of Montreal v. The King's dealt with a
claim by the Crown in right of Canada, a
customer of the appellant bank, to recover from
the bank the amounts of cheques on which, the
drawer's signature was forged by a departmental
employee of the Government who was able, for a
time, to conceal his forgeries. The account op-
erated by the Government was a letter of credit
account under which the bank made advances to
the specified limit and submitted monthly state-
ments according to which it received Government
cheques by way of reimbursement. Nothing, in
my opinion, turns on the form of the account.
There is the relevant fact that the monthly state-
ments were accompanied by a receipt form which
when signed, as it was by a responsible Govern-
ment official, acknowledged the correctness
thereof. The fact that the forger was the person
who reported on the correctness of the statement
to the signing official would not, of course, militate
against the bank.

(1907), 38 S.C.R. 258.

Dans aucune des causes pr6cit6es, il n'est ques-
tion de la port6e de Pacte de v6rification, ind6-
pendamment de sa validit6, sauf dans l'affaire du
Qu6bec mentionnde en dernier lieu, dans laquelle
le commentaire suivant a 6t6 fait (p. 612):
[TRADUCTION] L'intim6e soutient de plus que le con-
trat ne s'applique pas aux chbques portant une signa-
ture contrefaite. Je ne trouve rien dans le contrat qui
permette de limiter ainsi son application. Je remar-
que que dans la cause Rutherford c. Royal Bank ...
I'une des signatures requises avait 6t6 compltement
omise; je ne vois pas pourquoi il faudrait faire une
distinction lorsqu'une signature est contrefaite plut6t
que omise.

Je reviendrai plus loin sur cette question, parce
que je d6sire pour le moment 6tudier un jugement
de cette Cour qui n'a pas 6t6 mentionn6 dans
1'arrit Columbia Graphophone non plus que dans
les autres arr8ts pr6cit6s, exception faite de B. &
G. Construction Co. ohi il a 6t6 d6clar6 que le
jugement en question d6pendait des circonstances
particulibres de l'espice 6tant donn6 qu'il met-
tait en jeu une r6clamation de la Couronne du
chef du Canada.

La cause Banque de Montrial c. Le Roil"
avait trait A une r6clamation faite par la Cou-
ronne du chef du Canada, cliente de la banque
appelante, en vue de recouvrer de la banque
les montants des chbques sur lesquels la signature
du tireur avait 6t6 contrefaite par un employ6
d'un ministbre du gouvernement qui avait rdussi,
pendant un certain temps, a cacher ses actes de
faux. Le compte du gouvernement 6tait un compte
de lettre de cr6dit en vertu duquel la banque effec-
tuait des avances jusqu'd concurrence d'un cer-
tain montant et pr6sentait des 6tats mensuels pour
lesquels elle recevait des chbques. du gouverne-
ment en remboursement. A mon avis, le genre de
compte qui 6tait en cause importe peu. Fait per-
tinent, les 6tats mensuels 6taient accompagn6s
d'un regu imprim6 qui, une fois sign6, comme il
l'avait 6t6, par un fonctionnaire comp6tent du
gouvernement, constituait une reconnaissance de
leur exactitude. Le fait que le faussaire 6tait
celui qui attestait 'exactitude de 1'6tat au fonc-
tionnaire autoris6 & signer, ne militerait 6videm-
ment pas contre la banque.

* (1907), 38 R.C.S. 258.
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The effect of these statements as "settled
accounts" was differently treated in the Courts
that were seized of the case. Anglin J. at trial took
the position on this point that because the Audit
Act provided only for reimbursement of the bank
"for advances under credits to cover the expen-
ditures made and authorized", this statutory
method of settling accounts governed (see 10
O.L.R. 117 at p. 130). In the Ontario Court of
Appeal, Maclaren J. A. dealt with the "settled
account" argument, based on a contractual rela-
tion arising out of the signed receipts, as follows
(see 11 O.L.R. 595, at p. 607):

Notwithstanding the ingenious argument of the
defendant's counsel on this point, I am utterly una-
ble to see how, under the facts and circumstances of
this case, the receipts given by the accountant can
operate to prevent the plaintiff from correcting the
mistakes that were made in them, or avail as a
defence to this action, unless they are sufficient, in
connection with the other facts to create an estoppel.
To my mind it is either a question of estoppel or no
valid defence at all. If the plaintiff is precluded from
going behind the receipts, and shewing the real facts
it must be only because he is estopped from doing
so by the conduct of his officers and servants.

In this Court, Girouard J., with whom Mac-
lennan J. agreed, disposed of the drawee bank's
appeal on the basis of what is now s.49(1) of the
Bills of Exchange Act, namely, that a forged sig-
nature is wholly inoperative, unless the drawer
whose signature is forged is precluded from so
asserting; and examining this latter point, not in
relation to any privileged position of the Crown,
but as between mercantile men, he concluded that
there was no estoppel and that the bank could
not rely on the settlement receipts for this purpose.

Davies J. pointed out that the settlement re-
ceipts were first urged to establish an estoppel,
which the Courts below held could not be raised
against the Crown; but then it was urged by the
bank that a contractual relation arose so as to

Les cours saisies de I'affaire ont trait6 de fagons
diff6rentes l'effet de ces 6tats comme ccomptes
r6gles>. Sur ce point, en premibre instance, le juge
Anglin a consid6r6 que parce que la Loi de l'audi-
tion pr6voyant uniquement le remboursement 1
la banque des cavances faites en vertu de ces
cr6dits pour couvrir les d6penses faites ou autori-
s6es>, cette m6thode statutaire de r6gler des
comptes s'appliquait (voir 10 O.L.R. 117, p.
130). En Cour d'appel de l'Ontario, le Juge
d'appel Maclaren s'est prononc6 comme suit sur
l'argument du <<compte r6gl6>, fond6 sur une re-
lation contractuelle d6coulant des regus sign6s
(voir 11 O.L.R. 595, p. 607):
[TRADUCTION] Malgr6 l'argument ing6nieux de l'avo-
cat de la d6fenderesse sur ce point, il m'est tout
A fait impossible de voir comment, eu 6gard aux faits
et circonstances de l'espice, les regus donnis par le
comptable peuvent avoir pour effet d'emp8cher le
demandeur de corriger les erreurs qui s'y trouvaient,
ou constituent un moyen de d6fense h la pr6sente
action, A moins que, par rapport aux autres faits, il
ne suffisent A 6tablir une fin de non-recevoir. Selon
moi, il y a une fin de non-recevoir on aucune d6fense
valable. Si le demandeur n'est pas admis A prouver
plus que les regus et h 6tablir les v6ritables faits, ce
ne doit 6tre uniquement que parce qu'il est irrece-
vable A le faire en raison des actes de ses fonction-
naires et prdpos6s.

En cette Cour, le Juge Girouard, A l'avis du-
quel le Juge Maclennan souscrivrait, s'est pro-
nonc6 sur l'appel de la banque en se fondant sur
ce qui est actuellement 1'art. 49(1) de la Loi sur
les lettres de change, soit qu'une signature contre-
faite n'a aucun effet sauf si le tireur dont la si-
gnature est contrefaite n'est pas admis A all6guer
le faux; examinant ce dernier point, non pas sous
l'angle de quelque situation privil6gi6e de la Cou-
ronne, mais comme intdressant des commergants,
il a conclu qu'il n'existait aucune fin de non-rece-
voir et que la banque ne pouvait pas se fonder
sur les regus A cet 6gard.

Le Juge Davies a soulign6 que les regus ont
d'abord 6t6 invoquis en vue d'6tablir une fin de
non-recevoir mais que les cours d'instance inf6-
rieure avaient d6cid6 que celle-ci ne pouvait pas
tre oppos6e A la Couronne; la banque a ensuite
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bind the Crown as by a settled account. As to
this Davies J. said the following (at p. 274):

Why the signature as to the correctness of these
pass-book sheets should have a different effect from
the signature of settlement to any ordinary account
so as to prevent it being re-opened in case of the
discovery of a mistake, I am at a loss to understand.
The officer signing the account as correct was
deceived into doing so by a clever forger. The same
forger deceived the bank by the forged signatures. If
the circumstances under which the accounts were
acknowledged to the bank could be held to be an
estoppel well and good. But the doctrine cannot be
applied as against the Crown and outside of it I
cannot find any contract settling the accounts as
between the government and the bank and prohibit-
ing their being re-opened in case of mistake.

The bank became the plaintiff's debtor for the
money had and received and, outside of estoppel,
nothing but payment, accord and satisfaction or a
release under seal would be an answer to plaintiff's
demand.

Idington J. likewise took the view that there was
no contractual bar to the Crown seeking rectifica-
tion of "such a clear mistake or series of mistakes
as occurred in one or more of its subordinate
officers assenting to a stated account and inciden-
tally thereto in some instances assenting errone-
ously to the number of cheques alleged in the
statement as correctly representing the number
chargeable" (at p. 279); only estoppel could be
considered as a defence if the action was between
private persons.

Duff J. agreed with Moss C. J. 0. in the On-
tario Court of Appeal, and that judge, on the
point under discussion, rejected the notion that
there was any obligation resting upon a customer,
arising out of the relationship of banker and cus-
tomer, to examine the pass-book and returned
cheques and vouchers and to make timely objec-
tion if it would contest the state of accounts as

soutenu qu'une relation contractuelle liant la
Couronne avait 6t6 cr66e, comme dans le cas
d'un compte r6gl6. A ce sujet, le Juge Davies a
dit ce qui suit (p. 274):
[TRADUCTION] Je ne peux absolument pas com-
prendre pourquoi la signature attestant l'exactitude
des feuilles du livret de compte ne devrait pas avoir
le mime effet que la signature attestant le rbglement
d'un compte ordinaire pour ce qui est d'empicher la
r~ouverture du compte si une erreur est constat6e.
Le fonctionnaire qui a sign6 pour attester que le
compte 6tait exact a 6t6 amen6 h le faire par un
habile faussaire. Le meme faussaire a tromp6 la ban-
que par des signatures contrefaites. Si les circons-
tances dans lesquelles les comptes ont 6t6 reconnus
comme 6tant exacts, a l'intention de la banque, pou-
vaient 6tre consid6r6es comme constituant une fin de
non-recevoir, d'accord. Mais la doctrine ne peut pas
s'appliquer contre la Couronne et je ne puis par ail-
leurs trouver, entre le gouvernement et la banque,
aucun contrat arritant le riglement de leurs comptes
et interdisant la riouverture de ceux-ci en cas
d'erreur.

La banque est devenue d6bitrice du demandeur
h l'6gard de l'argent indu requ et, sauf fin de non-
recevoir, seul un paiement, une novation ex6cut6e
ou une d6charge scell6e pourrait 8tre oppos6e h la
demande du demandeur.

Le Juge Idington 6tait lui aussi d'avis qu'aucune
disposition contractuelle n'empecherait la Cou-
ronne de demander la rectification [TRADUCTION]
((d'une erreur ou sbrie d'erreurs aussi 6videntes
que celles qui se sont produites quand un ou
plusieurs de ses fonctionnaires subalternes ont
confirm6 un 6tat de compte, et quand, A 1'6gard
d'un tel 6tat de compte, ils ont parfois confirm6
erron6ment le nombre de chbques indiqu6 dans
1'6tat comme repr6sentant le nombre des cheques
imputabless (p. 279); seule une fin de non-rece-
voir pourrait 6tre consid6r6e comme une d6fense
s'il s'6tait agi d'une action entre particuliers.

Le Juge Duff partageait l'avis exprim6 en Cour
d'appel de l'Ontario par le Juge en chef Moss
qui, sur ce point, a rejet6 la notion d'une obliga-
tion incombant au client et d6coulant des rela-
tions entre banquier et client, d'examiner le livret
de compte et les chbques et pieces justificatives
qui lui sont retournis et de formuler une objec-
tion en temps utile s'il veut contester l'6tat de
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indicated by the bank; the preclusion of the cus-
tomer was a matter of estoppel by conduct, and
this could not be urged against the Crown. I am
bound to say that Moss C. J. 0. made no express
reference to the signed receipts acknowledging
the correctness of the account unless it be in his
assertion that "a customer [is not precluded] from
disputing debits which have appeared in the book
both when delivered to him and returned by him
without objection, or from denying the genuine-
ness of his signature to cheques which represent
such debits and have been returned paid with the
book and retained by the customer without com-
ment" (see 11 O.L.R. at p. 599).

One distinction that emerges from the run of
cases is that between a mere signed acknowledg-
ment of the correctness of the account as a peri-
odic settlement and a specific undertaking by the
customer to examine the statement and vouchers
and to make timely objection; it is the distinction
between the form in Bank of Montreal v. The
King, supra (and see also the earlier case of
Agricultural Savings & Loan Association v. The
Federal Bank19 , and that in the Columbia Gra-
phophone case. I have no doubt of the significance
of the distinction; it depended, however, on a
strict view of the acknowledgment form. In the
Agricultural Savings case, Burton J. A. referred
to the form therein as "at the most a mere ack-
knowledgment of the correctness of the balance
on the assumption that the cheques issued by the
plaintiffs had been paid to the proper parties"
(6 O.A.R. at p. 200). The question here is
whether that very fact does not make it evident
that if the bank is to rely on a verification con-
tract it must be able to point to words in the con-
tract that leave no doubt of the scope of the pro-
tection which it claims.

That this is the proper answer to the question
finds some support in s.49(1) of the Bills of Ex-

- (1880), 45 U.C.Q.B. 214, aff'd. (1881), 6 O.A.R. 192.

compte, tel que dress6 par la banque; I'emp~che-
ment opposable au client dans sa demande 6tait
une fin de non-recevoir r6sultant de sa conduite,
ce qui ne pouvait 6tre invoqu6 contre la Cou-
ronne. Je dois dire que le Juge en chef Moss n'a
pas mentionn6 express6ment les regus signis, par
lesquels on reconnaissait 1'exactitude du compte,
mais il a affirm6 ce qui suit: [TRADUCTION] <<Un
client [n'est pas irrecevable] A contester les d6bits
qui figuraient dans le lvret, tant lorsqu'il a regu
celui-ci que lorsqu'il 1'a retourn6 sans objection,
ni A nier I'authenticit6 de sa signature sur les
chiques qui correspondent I ces d6bits, qui lui
ont 6t envoy6s avec le livret, une fois paybs, et
qu'il a conserv6s sans faire de commentaire> (voir
11 O.L.R. p. 599).

Une distinction ressort de cette s6rie de causes:
celle qui peut 6tre faite entre une simple recon-
naissance sign6e de I'exactitude d'un compte, A
titre de r6glement p6riodique, et I'engagement
pr6cis du client d'examiner I'6tat et les pibces
justificatives et de formuler son objection en
temps utile; c'est ce qui distingue le document
imprim6 en cause dans l'affaire Banque de Mont-
rdal c. Le Roi, pricit6e, voir 6galement 1'arr8t
ant6rieur Agricultural Savings & Loan Associa-
tion v. The Federal Bank19 , de celui dont il
6tait question dans I'affaire Columbia Grapho-
phone. Je ne doute aucunement de l'importance
de cette distinction; elle d6coule, toutefois, d'une
interpr6tation stricte de l'imprim6 recognitif. Dans
I'affaire Agricultural Savings, le Juge d'appel
Burton a dit que l'imprim6 en litige dans cette
affaire-1 6tait [TRADUCTION] etout au plus une
simple reconnaissance de l'exactitude du solde,
les cheques 6mis par les demanderesses 6tant pr6-
sum6s avoir 6t6 pay6s aux bonnes personnes>
(6 O.A.R., p. 200). En l'espice, il s'agit de
savoir si ce fait m8me ne montre pas d'une fagon
6vidente que si la banque doit se fonder sur un
contrat de v6rification, elle doit pouvoir indiquer
quels sont ces termes du contrat qui ne laissent
aucun doute quant & I'6tendue de la protection
qu'elle alligue.

L'article 49(1) de la Loi sur les lettres de
change 6tait quelque peu ce point de vue. Cet ar-

- (1880), 45 U.C.Q.B. 214, confirm6 (1881), 6 OAR.
192.
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change Act. That clause provides that a forged
signature on a bill is wholly inoperative, and no
right to enforce payment of the bill can be acquir-
ed through such a signature unless the party
against whom it is sought to enforce payment is
precluded from setting up the forgery. It is not
that s.49(1) is of that class of statutes from
whose terms there can be no contractual depar-
ture. Rather, its express reference to a forged
signature appears to me to oblige those who
would contract out to make it quite clear that
forgery of a drawer's signature on a cheque is
within the scope of the protection that a drawee
bank has obtained under its self-protecting con-
tractual arrangements with its depositors.

Apart from any verification agreement, a bank
would be answerable for depletion of a cus-
tomer's account by reason of any unauthorized
dealing, including forgery, unless the drawer was
precluded from setting up the want of authority,
and the bank would be protected to the degree
to which any such preclusion extended. Similarly,
apart from a verification agreement, the bank
would be answerable for forgery or unauthorized
milking of a customer's account by an employee
of the bank; and in this latter respect, the matter
would not necessarily depend on principles of
vicarious liability but rather would stem from the
bank's obligation to maintain the integrity of a
customer's account against unauthorized with-
drawals.

The Royal Bank's position on the verification
agreement is such that it would place upon a
customer the duty to detect within the prescribed
30-day period not only forgeries of the customer's
signature by the latter's employees or by third
parties, but also by employees of the Royal Bank.

There is the further hurdle, if literalness is to

prevail, that it is the account as kept by the bank
that has the conclusive effect, regardless of what

may have been delivered or not delivered to the

customer by way of statements or vouchers.

Forgery and unauthorized debits to a cus-

tomer's account owing to the forgery or fraud of

third persons or of employees do not exhaust a.

ticle 6dicte qu'une signature contrefaite sur une
lettre de change n'a aucun effet, et qu'aucun droit
d'exiger le paiement de la lettre de change ne
peut 8tre acquis A cause de cette signature, sauf
si celui de qui on veut exiger le paiement n'est
pas admis h 6tablir le faux. L'article 49(1) ne fait
pas partie de la cat6gorie de lois aux termes
desquelles il est impossible de d6roger par con-
trat, mais le fait qu'il y soit express6ment question
des signatures contrefaites oblige, me semble-t-il,
ceux qui voudraient se d6gager par contrat de
leur responsabilit6 A 6tablir clairement que la
contrefagon de la signature du tireur sur un
cheque est vis6e par la protection qu'une banque
tir6e a obtenue dans les dispositions d'ordre con-
tractuel qu'elle a prises avec ses d6posants.

Compte non tenu de tout accord de v6rifica-
tion, une banque doit r6pondre de 1'6puisement
du compte d'un client en raison d'une op6ration
non autoris6e, y compris le faux, A moins que le
tireur ne soit pas admis A invoquer I'absence
d'autorisation, la banque 6tant prot6g6e dans la
mesure oii pareil empichement s'applique. De
mime, ind6pendamment des accords de v6rifi-
cation, la banque doit r6pondre d'un faux ou
d'un retrait non autoris6 aux d6pens du compte
d'un client, commis par un employ6 de la banque;
sur ce dernier point, sa responsabilit6 ne d6pen-
drait pas n6cessairement des principes de la
responsabilit6 du fait d'autrui, mais tiendrait
plut6t h son obligation de prot6ger l'int6grit6 du
compte de son client contre les retraits non auto-
rises.

D'aprbs l'interpr6tation que la Banque Royale
donne A 1'accord de v6rification, le client est
oblig6 de d6celer dans le d6lai prescrit de 30 jours
toute contrefagon de sa signature faite, non seule-
ment par ses propres employ6s ou par des tiers,

mais 6galement par les employ6s de la Banque
Royale. Il existe un autre obstacle, si l'on veut
s'en tenir au sens littiral de l'accord; c'est que
c'est le compte tel qu'arr8t6 par la banque qui

a un effet concluant, ind6pendamment de ce qui
put avoir 6t6 livr6 on non au client en fait

d'6tats ou de pieces justificatives.
Le faux et les d6bits non autoris6s sur le comp-

te d'un client par suite de l'acte on de la fraude de

tiers ou d'employds ne sont pas les seules choses
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bank's liability. There is the quite ordinary case
of arithmetic error, of failure to credit sums to an
account, of wrongful albeit innocent attribution
of debits to an account. These are possible, even
if infrequent; perhaps as infrequent as forgery
and fraud. These instances of breach of obliga-
tion to a customer relate directly to what the
bank has sought to achieve through the verifica-
tion agreement. In my opinion, the principal
question is not whether the bank has sought to
protect itself against its breach of a fundamental
term of its relationship with its customer, but
rather what is the scope of protection which it
has achieved under a document which is more a
contract of adhesion than a bargained arrange-
ment.

Neither forgery nor fraud are expressed as
risks of the customer. The key words are "verify
the correctness" of statements of account received
from the bank; "notify the bank in writing . .. of
any alleged omissions from or debits wrongly
made to or inaccurate entries in the account".
It is in respect of these, unless there is timely
notice, that "the account as kept by the bank
shall be conclusive evidence" that it is correct,
and that, subject to what is excepted (this in-
cludes "payments made on forged or unauthorized
endorsements"), the bank is to be free "from all
claims in respect of the account".

I find it strange that a bank which seeks by
contract to throw the risk of all forged drawer
signatures upon its customer should be so reticent
about referring expressly to such an eventuality.
It is not as if its verification form lacks subject-
matter without it. The verification form, as a
matter of words, encompasses the situation which
arose in Union Bank of Canada v. Wood. Beyond
this or related situations, it surely is, to say the
least, "ambiguous" (to use the term applied by
Duff J. in the Stewart case) in any suggested
application to forgery or fraud. There is every
reason to construe it contra proferentem, and I
would therefore conclude that its words do not

qui engagent la responsabilit6 de la banque. II
peut y avoir une erreur de calcul, une omission de
porter certaines sommes au cr6dit d'un compte,
une inscription de d6bits injustifide mais faite de
bonne foi & un compte. Ce sont 1 des cas qui
peuvent se produire, m8me si cela n'arrive pas
fr6quemment; ils sont peut-6tre aussi rares que
le faux ou la fraude. Ces cas de manquement &
une obligation envers un client ont un rapport
direct avec le but que visait la banque par l'ac-
cord de v6rification. A mon avis, la principale
question, ce n'est pas de savoir si la banque a
voulu se prot6ger au cas oii elle ne respecterait
pas une condition essentielle de ses rapports avec
son client, mais plut6t de savoir dans quelle me-
sure elle est prot6g6e par un document qui est
plus un contrat d'adh6sion qu'une entente n6-
goci6e.

Ni le faux ni la fraude ne sont d6finis comme
6tant des risques du client. Les mots cl6 sont
<v6rifier I'exactitudev des 6tats de compte regus
de la banque; <(aviser la Banque par 6crit ... de
toute omission, tout d6bit erron6 ou toute 6cri-
ture inexacte qui, selon lui, figure dans 1'6tat de
compte>. C'est A 1'igard de cela, A moins qu'avis
ne soit donn6 dans le d6lai prescrit, que <de
compte tel qu'arrt6 par la Banque 6tablira d'une
fagon concluante> sa propre exactitude, et que,
sous r6serve des exceptions faites, (entre autres
les <<paiements faits sur endossements faux ou
non autoris6s>), la banque sera exondr6e <de
toute responsabilit6 A l'6gard du compte>.

Je trouve 6trange qu'une banque qui cherche,
au moyen d'un contrat, A rejeter sur son client le
risque d6coulant de toute contrefagon de la si-
gnature du tireur, montre tant de r6ticence A
mentionner express6ment cette 6ventualit6. Ce
n'est pas comme -si son imprim6 de v6rification
n'avait aucun objet sans cette mention. L'imprim6
de v6rification selon ses termes, vise la situation
qui s'est pr6sent6e dans la cause Union Bank of
Canada c. Wood. A part cette situation ou d'au-
tres situations connexes, I'accord est sfirement
pour le moins <ambigue (selon l'expression du
Juge Duff dans l'affaire Stewart) quand on essaie
de l'appliquer aux cas de faux ou de fraude.
Nous avons toutes les raisons d'interpr6ter l'accord
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provide protection against the forgery of the
drawer's signature.

The construction that I would put on the
verification agreement is consistent with the
approach to contractual limitations of liability in
other kinds of relationships, such as bailee and
bailor, carrier and consignor, retailer and pur-
chaser. Risks that are by contract to be passed
by a party, upon whom they would otherwise
rest, to the other party to the relationship must
be brought home expressly if they are to be effec-
tive; at least this is so when the limitation would
still have subject-matter if unexpressed risks be
found to be outside its general language.

There remains on this phase of the case the
question whether the bank is in any event entitled
to rest on the principle of an account stated or a
settled account or whether, if the relations between
the parties do involve a stated or settled account,
the appellant is entitled to re-open it to show
unauthorized debits. The trial judge dealt with
this issue by declaring that "[the verification]
contract does much more than create settled
accounts ... If this case involved a mere settled
account I would not think the injustice necessary
to open such an account has been displayed".
The key to this conclusion appears to be in the
trial judge's finding that "there was no step the
bank could have taken to guard against this loss
and there were many steps the plaintiff could
have taken, any one of which would have dis-
covered the earlier losses and prevented the later
large losses". The basis of this finding is not
spelled out until a later part of his reasons where
the trial juge dealt with a claim in negligence
against the Bank of Montreal (a claim not pur-
sued on appeal), and indicated that he would
have found (were it necessary to do so) that the
appellant's negligence was the primary cause of
its loss. I shall return to this point later in these
reasons.

contra proferentem, et je conclurais donc que
ses termes n'assurent aucune protection contre la
contrefagon de la signature du tireur.

L'interpr6tation que je donnerais h 1'accord de
v6rification est compatible avec la fagon d'abor-
der les limitations contractuelles de responsabilit6
dans d'autres genres de relations, par exemple
entre d6positaire et d6posant, entre transporteur
et exp6diteur, entre d6taillant et acheteur. Les
risques qui, en vertu d'un contrat, sont transmis
par la partie A qui ils incomberaient normale-
ment, A 'autre partie, doivent I'6tre express6ment
s'ils doivent avoir cet effet; du moins en est-il
ainsi lorsque la limitation aurait encore un objet
si on concluait que les risques non pr6cis6s n'6-
taient pas vis6s par ses termes g6n6raux.

Quant a cet aspect de 1'affaire, il reste h d6ter-
miner si la banque est en tout 6tat de cause rece-
vable a invoquer le principe qu'un 6tat de compte
a 6t6 pr6sent6 ou que le compte a 6t6 r6gl6 ou si,
les relations entre les parties visant un 6tat de
compte ou un compte r6gl6, I'appelante a le droit
de r~ouvrir le rbglement du compte pour 6tablir
les d6bits non autoris6s. Le juge de premibre
instance s'est prononc6 comme suit sur cette
question: [TRADUCTION] <de contrat (de v6rifica-
tion) fait beaucoup plus que cr6er des comptes
r6gl6s... Si la pr6sente cause mettait en jeu un
simple compte r6gl6, selon moi, l'injustice n6-
cessaire la rdouverture de ce compte n'a pas 6t6
d6montre.> La cl6 de cette d6cision semble 6tre
dans la conclusion du juge de premiere instance
que [TRADUCTION] ala banque n'aurait pu pren-
dre aucune mesure pour privenir cette perte et
la demanderesse, elle, aurait pu en prendre un
bon nombre; et 1'une ou 1'autre de ces mesures
aurait mis au jour les pertes antdrieures et em-
pech6 de se produire les pertes plus importantes
qui ont suivi>. Le fondement de cette conclusion
n'est exprim6 clairement que plus loin dans les
motifs du juge de premibre instance, lorsqu'il
traite de la r6clamation pour n6gligence contre
la Banque de Montr6al (r6clamation qui n'a pas
6t6 port6e en appel), et dit qu'il aurait conclu (si
cela s'6tait av6r6 n6cessaire) que la perte subie
par l'appelante avait pour cause principale sa
propre n6gligence. Je reviendrai sur cette ques-
tion.
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In the course of his reasons for judgment in
the House of Lords' decision in Camillo Tank
Steamship Co. Ltd. v. Alexandria Engineering
Works20, at p. 143, Lord Cave classified three
types of accounts stated. His third class was one
"where a claim has been made by one party and
the other party has for valuable consideration
agreed to accept it as correct.... This is a real
agreed account, and. . . cannot be reopened
except for fraud or on some other ground which
would enable a party to an agreement to have
it set aside". Lord Wright speaking for the Judi-
cial Committee in Firm Bishun Chand v. Seth
Girdhari Lal21, at pp. 468-469, was more pointed
in asserting that "it has not been doubted that in
law there can be a settled or stated account
between banker and customer". He went on to
say that "what has been questioned is whether
the acceptance by the customer without protest
of a balance struck in the pass-book constitutes
a settled account, but the question has had refer-
ence merely to the issue whether such a settle-
ment can be inferred as a matter of fact from
the passing backward and forward of the pass-
book. The legal competence of such a settlement,
if made, is not questioned. . . ".

In the present case, the reliance on the verifica-
tion agreement as establishing a settled account
which is unchallengeable must fail because, on
the construction I have put on the agreement,
there was no settlement made that covered for-
gery of the drawer's signature. The settlement
could go no farther than the document under
which it was asserted.

Is then the Royal Bank's only defence to the
claim of the appellant that the latter is (to refer
to what is stated in s.49(1) of the Bills of Ex-
change Act) precluded from setting up any or all
of the forgeries? In examining the scope of this
defence and in bringing the facts of this case into
relation thereto, I begin by saying here what I
might have said as conveniently much earlier in
these reasons, that the adoption of verification
receipts and verification agreements in this coun-

a (1921), 38 T.L.R. 134.
m (1934), 50 T.L.R. 465.

Dans les motifs qu'il a rendus dans la d6cision
de la Chambre des Lords dans la cause Camillo
Tank Steamship Co. Ltd. v. Alexandria Engineer-
ing Works20, A la p. 143, Lord Cave a class6 les
6tats de compte de trois cat6gories. Sa troisibme
cat6gorie visait le cas [TRADUCTION] eOil une
partie fait une r6clamation, I'autre partie ayant,
pour une contrepartie valable, convenu de l'ac-
cepter comme exacte ... C'est 1A un v6ritable
compte approuv6 ... il ne peut 6tre rdouvert sauf
en cas de fraude ou pour quelque autre motif
qui permettrait A une partie h un accord de faire
annuler celui-ci>2. Parlant au nom du Comit6
judiciaire dans la cause Firm Bishun Chand v.
Seth Girdhari Lal21, pp. 468-469, Lord Wright
a affirm6 en termes plus clairs encore que:
[TRADUCTION] <l n'a pas 6t6 mis en doute qu'en
droit il peut y avoir un compte r6g16 ou arr8t6
entre un banquier et son client>. II a ajout6 ce
qui suit: [TRADUCTION] <<ce qui a 6t6 contest6,
c'est la question de savoir si l'approbation sans
r6serve, par le client, du solde figurant dans le
livret de compte constitue un compte r6gl6, mais
il s'agissait uniquement de d6terminer si pareil
r~glement peut se d6duire, en fait, de 1'envoi et
du renvoi du livret de compte. La validit6 16gale
de pareil rbglement, s'il existe, n'est pas mise en
question ... >.

En l'espbce, on ne saurait se fonder sur I'accord
de v6rification pour 6tablir 1'existence d'un compte
r6gl6 et inattaquable, parce que, d'aprbs mon
interpr6tation de l'accord, aucun rbglement visant
la contrefagon de la signature du tireur n'a 6t6
effectu6. Le riglement ne peut pas avoir une
port6e plus 6tendue que le document en vertu
duquel il est 6tabli.

La Banque Royale a-t-elle donc pour unique
d6fense A la r6clamation de l'appelante que cette
dernibre (d'aprbs ce qui est 6nonc6 A 1'art. 49(1)
de la Loi sur les lettres de change) n'est pas
admise h 6tablir quelque faux que ce soit ou tous
les faux? En examinant la port6e de cette d6-
fense et en 6tudiant sous cet angle les faits de
1'esphce, je dirai d'abord ce que j'aurais pu tout
aussi bien dire beaucoup plus t6t dans les pr6sents
motifs, que l'adoption en notre pays de regus et

- (1921), 38 T.L.R. 134.
- (1934), 50 T.L.R. 465.
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try appeared to be a response to judicial reluc-
tance to impose upon a depositor a duty to ex-
amine bank statements and to report any discrep-
ancies within a reasonable period.

Such a duty was imposed in the United States,
the leading authority being Leather Manufactur-
ers' National Bank v. Morgan2 2. It goes beyond
the holding of a customer to answer for a forgery
of which he had knowledge and failed to inform
the bank. The Uniform Commercial Code, of
almost universal application in the United States,
has spelled out this duty in some detail in s. 4-
406 as follows:

(1) When a bank sends to its customer a state-
ment of account accompanied by items paid in
good faith in support of the debit entries or holds
the statement and items pursuant to a request or
instfuctions of its customer or otherwise in a
reasonable manner makes the statement and items
available to the customer, the customer must exer-
cise reasonable care and promptness to examine
the statement and items to discover his unauthor-
ized signature or any alteration on an item and
must notify the bank promptly after discovery
thereof.

(2) If the bank establishes that the customer
failed with respect to an item to comply with the
duties imposed on the customer by subsection (1)
the customer is precluded from asserting against
the bank

(a) his unauthorized signature or any alter-
ation on the item if the bank also establishes
that it suffered a loss by reason of such failure;
and
(b) an unauthorized signature or alteration by
the same wrongdoer on any other item paid in
good faith by the bank after the first item and
statement was available to the customer for a
reasonable period not exceeding fourteen calen-
dar days and before the bank receives noti-
fication from the customer of any such un-
authorized signature or alteration.

(3) The preclusion under sub-section (2) does not
apply if the customer establishes lack of ordinary
care on the part of the bank in paying the item(s).

(4) Without regard to the care or lack of care of
either the customer or the bank a customer who

- (1885), 117 U.S. 96.

d'accords de v6rification parait r6sulter de la r6ti-
cence des tribunaux A imposer au d6posant l'obli-
gation d'examiner les 6tats bancaires et de signaler
toute irr6gularit6 dans un d6lai raisonnable.

Pareille obligation a 6t6 imposie aux ttats-
Unis, 1'arrt faisant autorit6 6tant Leather
Manufacturers' National Bank v. Morgan22 . Cette
obligation fait plus qu'engager la responsabilit6
d'un client & l'6gard d'un faux dont il a connais-
sance mais dont il n'a pas inform6 la banque.
Le Uniform Commercial Code, d'application
presque g6n6rale aux ttats-Unis, 6nonce cette
obligation en d6tail h 1'art. 4-406:

[TRADUCTION] (1) Lorsqu'une banque envoie h
son client un 6tat de compte auquel sont joints des
effets pay6s de bonne foi pour justifier les d6bits
inscrits, ou, A la demande ou sur les instructions de
son client, conserve l'6tat et les effets, ou met
autrement d'une fagon raisonnable l'6tat et les
effets ? la disposition de son client, ce dernier doit,
avec une diligence et dans un d6lai raisonnable,
examiner l'6tat et les effets afin de voir si la signa-
ture de son nom a 6t6 appos6e sans son autorisa-
tion ou si un effet a de quelque fagon 6t6 alt6r6 et,
le cas 6ch6ant, doit notifier la banque sans d6lai.

(2) Si la banque 6tablit qu'A l'6gard d'un effet, le
client a omis de remplir les obligations qui lui sont
impos6es au paragraphe (1), le client n'est pas
admis A 6tablir contre la banque

a) la signature non autoris6e de son nom ou
toute alt6ration de l'effet, si la banque 6tablit
6galement qu'elle a subi une perte par suite de
cette omission; et
b) que le mime faussaire a sign6, sans son au-
torisation, ou alt6r6, un autre effet, pay6 par la
banque de bonne foi apris que le premier effet
et le premier 6tat eurent 6t6 h la disposition du
client durant une p6riode raisonnable d'au plus
quatorze jours civils et avant que la banque ne
soit notifi6e par le client de la signature non au-
toris6e ou alt6ration.

(3) L'inadmissibilit6 6dict6e au paragraphe (2) ne
s'applique pas si le client 6tablit que la banque
a omis d'exercer une diligence normale en payant
I'effet ou les effets.

(4) Compte tenu de la question de la diligence, ou
du d6faut de diligence, tant du client que de la

- (1885). 117 U.S. 96.
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does not within one year from the time the state-
ment and items are made available to the custo-
mer (sub-section (1)) discover and report his
unauthorized signature or any alteration on the
face or back of the item or does not within three
years from that time discover and report any
unauthorized indorsement is precluded from assert-
ing against the bank such unauthorized signature
or indorsement or such alteration.

(5) If under this section a payor bank has a valid
defense against a claim of a customer upon or
resulting from payment of an item and waives
or fails upon request to assert the defense the
bank may not assert against any collecting bank
or other prior party presenting or transferring the
item a claim based upon the unauthorized signa-
ture or alteration giving rise to the customer's
claim.

Halsbury's Laws of England, vol. 2, 3rd ed.,
1953, at p. 210, states that the authorities in Eng-
land are conflicting on "whether there is or is not
a duty on the part of the customer to examine
the pass-book and paid cheques, if returned with
it, and to communicate to the banker within
reasonable time all debits which he does not
admit". Kepitigalla Rubber Estates Ltd. v. Na-
tional Bank of India Ltd.23 is cited as supporting
the view that there is no such duty, unless it is
imposed by express stipulation. It was a case
where a company, a customer of defendant bank,
recovered the amounts of a number of cheques
on which the drawer signatures were forged by
the company's secretary and which had been deb-
ited to the company. The significance of the
Kepitigalla case for Canada is that it was referred
to with approval by Middleton J. in the Columbia
Graphophone case. There Middleton J. noted
that a duty to the bank may arise after a customer
has knowledge of a forgery. Ewing v. Dominion
Bank24 (leave to appeal refused25) goes far in
this respect in its holding, by a bare majority, that
a person may come under a duty to a bank
where he is informed that a note of his, which was
in fact forged, and which the bank had dis-

- [1909] 2 K.B. 1010.
* (1904), 35 S.C.R. 133.
- [1904] A.C. 806.

banque, le client qui ne d6cble pas et ne signale
pas, au cours de l'ann6e qui suit le jour oi l'6tat et
les effets ont 6t6 mis h sa disposition (paragraphe
(1)), que la signature de son nom a 6t6 appos6e
sans son autorisation ou qu'un effet a 6t6 alt6r6 au
recto ou h l'endos ou qui ne d6chle pas et ne
signale pas tout endossement non autoris6 dans les
trois ans h compter de ce jour, n'est pas admis
a 6tablir contre la banque la signature ou l'endosse-
ment non autoris6 ni l'alt&ration.

(5) Si, en vertu du pr6sent article, la banque qui
a pay6 un effet a un moyen de d6fense valable
contre la r6clamation d'un client fond6e sur le
paiement et renonce A ce moyen ou, sur demande,
omet d'6tablir ce moyen, ladite banque n'est pas
admise A faire valoir contre toute banque qui veut
toucher l'effet ou contre toute partie ant6rieure
pr6sentant ou transf6rant l'effet, une r6clamation
fond6e sur la signature non autoris6e ou sur l'alt6-
ration qui donne lieu & la r6clamation du client.

Dans Halsbury's Laws of England, vol. 2, 3e 6d.,
1953, p. 210, il est mentionn6 que les arr8ts an-
glais se contredisent sur la question de savoir
[TRADUCTION] <si le client a ou non l'obligation
d'examiner le livret de compte et les cheques
pay6s, si ces derniers lui sont retournis avec le
livret, et de communiquer au banquier dans un
d6lai raisonnable tous les d6bits qu'il n'admet
pas>. L'arrat Kepitigalla Rubber Estates Ltd. v.
National Bank of India Ltd.23 , est cit6 A l'appui
de l'opinion que pareille obligation n'existe pas, A
moins qu'elle ne soit impos6e par une stipulation
expresse. Dans cette cause-1h, une compagnie,
cliente de la banque d6fenderesse, a recouvr6 les
montants d'un certain nombre de chdques sur les-
quels la signature du tireur avait 6t6 contrefaite
par le secr6taire de la compagnie et qui avaient 6t6
port6s au d6bit du compte de cette dernibre. L'in-
tir6t que pr6sente cet arr~t au Canada tient au
fait que le Juge Middleton, dans 1'affaire Columbia
Graphophone, l'a approuv6 notant que le client
pouvait avoir une obligation envers la banque
s'il avait connaissance d'un faux. A cet 6gard,
dans la cause Ewing c. Dominion Bank24 (auto-
risation d'appeler refus6e2 5, la Cour a m~me d-
cid6 par une trbs faible majorit6, qu'une personne

[1909] 2 K.B. 1010.
2 (1904), 35 R.C.S. 133.
a[1904] A.C. 806.
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counted, was coming due; and he may incur lia-
bility if he does not respond and in the result the
proceeds thereof are withdrawn. I point out that
the case was dealt with in terms of estoppel which
involved turning the so-called duty into a repre-
sentation by silence.

I do not think it is too late to fasten upon
bank customers in this country a duty to examine
bank statements with reasonable care and to re-
port account discrepancies within a reasonable
time. The Supreme Court of California in Pacific
Coast Cheese Inc. v. Security First National
Bank of Los Angeles26 has stated the applicable
principle as follows (at p. 355):

The general rule is that a bank may not charge its
depositor's account with payments made on altered
or forged checks unless some conduct of the depositor
falling under the principles of negligence or estoppel
contributed to the loss and the bank was itself free
from negligence. . . . This rule has been applied
where as here the alteration or forgery was committed
by an employee of the depositor. . .. When it appears
that a bank has made payment on the basis of an
altered or forged check, the burden is on the bank
to justify the charge by establishing, as an affirmative
defence, both that it was free from negligence and
that the depositor was negligent or was estopped to
deny the correctness of the payments.

This principle would be consistent with the duty
of which I speak, a duty that would not, how-
ever, be as draconian as that which the bank has
sought to fasten upon the appellant under the
verification agreement.

The Uniform Commercial Code recognizes
contractual limitations upon the duty referred to
in s. 4-406, quoted above. It provides in s. 4-103,
in its relevant parts, as follows:

(1) The effect of the provisions of this Article
may be varied by agreement except that no agree-
ment can disclaim a bank's responsibility for its

- (1955), 286 P. 2d 353.

peut avoir une obligation envers une banque lors-
qu'elle est inform6e qu'un de ses billets, qui en
fait est un faux, et que la banque a escompte,
vient A 6ch6ance; cette personne peut engager sa
responsabilit6 si elle ne prend aucune mesure et si
le montant est 6ventuellement retir6. Je signale
que cette cause-1A a 6t6 examinde du point de vue
d'une fin de non-recevoir attribuable A la trans-
formation de cette <obligation> en une d6claration
tacite.

Je ne crois pas qu'il soit trop tard pour imposer
aux clients des banques, dans notre pays, l'obliga-
tion d'examiner avec une diligence raisonnable les
6tats bancaires et de signaler dans un d6lai rai-
sonnable les irr6gularit6s qui y figurent. Dans la
cause Pacific Coast Cheese Inc. v. Security First
National Bank of Los Angeleyr26 , la Cour supreme
de la Californie a 6nonc6 comme suit le principe
applicable (p. 355):

[TRADUCTION] En rigle g6ndrale, la banque ne peut
pas imputer au compte de son d6posant les paiements
faits sur chbques alt6r6s ou contrefaits a moins que
la conduite du d6posant, A laquelle s'appliquent les
principes de la n6gligence ou une fin de non-recevoir,
n'ait contribu6 h la perte et que la banque n'ait pas
pour sa part fait preuve de n6gligence . .. Cette rbgle
a 6t6 appliqu6e lorsque, comme dans le pr6sent cas,
I'alt6ration ou la contrefagon a 6t6 commise par un
employ6.du d6posant... Lorsqu'il parait que la ban-
que a effectu6 un paiement sur un chbque alt6r6 ou
contrefait, il incombe A celle-ci de justifier l'imputa-
tion en 6tablissant comme moyen de d6fense positif
qu'elle n'a pas fait preuve de n6gligence et que le d6-
posant a fait preuve de n6gligence ou 6tait irrece-
vable A nier la 16gitimit6 des paiements.

Ce principe serait compatible avec l'obligation
dont je parle, laquelle ne serait toutefois pas aussi
draconienne que celle que la banque a tent6 d'im-
poser A l'appelante par l'accord de v6rification.

Le Uniform Commercial Code reconnait les
limitations apportbes par contrat h l'obligation
mentionn6e A Part. 4-406, pr6cit6. L'article 4-103
6dicte en partie ce qui suit:

[TRADUCTION] (1) Les parties peuvent modifier
d'un commun accord I'effet du present article,
mais aucun accord ne peut d6gager la banque de

- (1955), 286 P. 2d 353.
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own lack of good faith or failure to exercise
ordinary care or can limit the measure of damages
for such lack or failure; but the parties may by
agreement determine the standards by which such
responsibility is to be measured if such standards
are not manifestly unreasonable.

(2) Federal Reserve regulations and operating
letters, clearing house rules, and the like, have the
effect of agreements under subsection (1), whether
or not specifically assented to by all parties in-
terested in items handled....

This specific reference to contractual exculpation
in relation to s. 4 of the Code (which deals with
bank deposits and collections) reinforces the gen-
eral provision in s. 1-102, applicable to the Code
as a whole, which provides in para. 3 that

the effect of provisions of this Act may be varied
by agreement, except as otherwise provided in this
Act and except that obligations of good faith, dili-
gence, reasonableness and care prescribed by this
Act may not be disclaimed by agreement but the
parties may by agreement determine the standards
by which the performance of such obligations is to
be measured if such standards are not manifestly
unreasonable.

The foregoing provisions say nothing about
the reach or construction of exculpatory agree-
ments which do not offend its limitations on a
bank's right to contract out of liabilities. That is
left to what I may call the general law; and I
have already indicated my approach to it in
respect of the verification agreement put forward
in this case. I need only add here that, even
apart from my view of its scope, that agreement
could not have its full literal force if the limita-
tions of ss. 1-102 and 4-103 were applied to it.

The facts found in the present case go, how-
ever, beyond any failure to meet the duty that
I have suggested, and hence make it unnecessary
for me to determine how many of the forgeries
would have to be borne by the bank by reason
of a breach of duty which arose only in relation

sa responsabilit6 A l'6gard de son propre manque
de bonne foi ou de son d6faut d'exercer une dili-
gence raisonnable, ni ne peut limiter le montant
des dommages-int6r8ts d6coulant de pareil man-
que ou d6faut; les parties peuvent cependant d6-
finir d'un commun accord les normes selon les-
quelles doit 8tre 6valu6e cette responsabilit6,
h condition que celles-ci ne soient pas manifeste-
ment d6raisonnables.

(2) Les riglements et les lettres de service du
systhme Federal Reserve, les rbgles des chambres
de compensation et autres rbgles semblables, ont
l'effet des accords visas au paragraphe (1), que
toutes les parties int6ress6es aux effets n6goci6s
y aient consenti express6ment ou non. ...

Cette mention expresse de 1'exondration contrac-
tuelle en ce qui a trait h l'art. 4 du Code (qui a
trait aux d6p6ts et encaissements bancaires) ren-
force la disposition g~ndrale figurant A l'art. 1-102,
qui s'applique A l'ensemble du Code, et dont le
par. 3 6dicte ce qui suit:

[TRADUCTION] les parties peuvent d6roger d'un com-
mun accord aux dispositions de la pr6sente loi A
moins que celle-ci n'en dispose autrement et sous
r6serve de ne pas 6carter les obligations de bonne foi,
de diligence, de raison et de soin prescrites par la
loi; elles peuvent cependant d6finir d'un commun
accord les normes destindes a d6terminer si ces obli-
gations ont 6t6 remplies, condition que ces normes
ne soient pas manifestement d6raisonnables.

Les dispositions pr6cities ne disent rien au sujet
de la port6e ou de 1'interpr6tation des accords d6-
rogatoires qui ne violent pas les limitations qu'elles
imposent au droit de la banque de se lib~rer par
contrat de certaines responsabilits. C'est 1 une
chose qui relIve de ce que j'appellerais le droit
g6n6ral; j'ai d6ji dit comment j'envisageais la
chose en ce qui concerne I'accord de v6rification
invoqu6 en l'esp~ce. Tout ce que je dois ajouter
ici c'est que, abstraction faite de mon opinion
quant h sa port6e, cet accord ne pourrait pas
s'appliquer litt6ralement s'il 6tait assujetti aux
limitations 6dict6es aux art. 1-102 et 4-103.

Toutefois, en l'espice, les faits constat6s mon-
trent plus qu'un d6faut de remplir l'obligation que
j'ai propos6e, et il est donc inutile que je d6termine
le nombre de faux A l'6gard desquels la responsa-
bilit6 de la banque serait retenue A la suite d'un
manquement A une obligation se rapportant uni-
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to the submission of statements of accounts to the
appellant. The trial judge absolved the bank of
any negligence in relation to the forgeries, which
were skilfully executed, and dealing with the ap-
pellant's conduct of its business, he made the fol-
lowing findings:

The plaintiff employed a person they knew had been
found to be untrustworthy in the past and placed
him in a position of complete trust where no one
checked upon his work adequately. The procedures
followed by the plaintiff and its auditors were
inadequate to discover the fraud and to discover that
its books had not balanced for a number of years.
Cheques remain today in which the duplicate shows
one payee and the original another. The accounts
payable had not balanced for years. In each of the
months in which there was a forged cheque Mr.
Seear was permitted to extract the cheque and com-
plete the balancing. He was a very personable fellow,
well trained in accounting. If the plaintiff had em-
ployed proper procedures it seems reasonable to ex-
pect that it would have discovered some of the for-
geries, that its bank's returns did not balance in many
months, that its accounts payable did not balance, or
that its cheques were not in accordance with the
duplicate register. One would have expected that in
an organization handling money in the amounts that
this plaintiff handled, no person would be so wholly
entrusted with responsibility that no other person's
duties would involve a check upon him. In this case
the plaintiff knew that the person in that position
had been discharged from his former employment
because it was found that he could not be trusted.

On these findings, relating as they do to the par-
ticular facts of this case, I am of the opinion that
the appellant is precluded from claiming against
the Royal Bank on any of the seventy-two cheques
which are the subject of its action.

This conclusion is enough to dispose of the
alternative claims against this bank for money
had and received and for conversion. I do not
pause to examine the appropriateness of these
causes of action to a claim made by a customer
against its bank. What is obvious is that the ap-
pellant cannot be in any better position on his
alternative causes of action than he is on his main
allegation. It would require mounting fiction upon
fiction by way of ignoring the findings of fact to

quement A l'envoi d'6tats de compte A l'appelante.
Le juge de premiere instance a consid6r6 que la
banque n'avait commis aucune n6gligence en ce
qui concerne les faux, habilement ex6cut6s; au
sujet de la fagon dont l'appelante gdrait ses af-
faires, il a tir6 les conclusions suivantes:

[TRADUCTION] La demanderesse a engag6 une per-
sonne qui, A sa connaissance, avait d6ji 6t6 trouv6e
d6loyale et I'a affect6e A un poste de confiance
absolue ohi personne n'a v6rifi6 d'une fagon suffi-
sante son travail. Les proc6dures suivies par la de-
manderesse et par ses v6rificateurs n'ont pas permis
de d6couvrir la fraude et de d6couvrir que ses livres
ne balancaient pas depuis un certain nombre d'an-
n6es. Il y a encore des chques h l'6gard desquels le
double indique un b6n6ficiaire et l'original un autre.
Les dettes passives ne balangaient pas depuis des
ann6es. Pour chaque mois au cours duquel il a eu un
faux chbque, M. Seear a pu retirer le chique et faire
balancer les livres. C'6tait un homme qui se pr6-
sentait bien, qui avait beaucoup d'exp~rience en
comptabilit6. Si la demanderesse avait utilis6 de
bonnes proc6dures, on peut raisonnablement pr6-
sumer qu'elle aurait d6couvert qu'il y avait eu des
faux, que les relev6s de la banque ne balangaient pas
depuis plusieurs mois, que ses dettes passives ne
balangaient pas ou que ses ch&ques ne correspon-
daient pas h la copie du registre. On pourrait s'at-
tendre que dans un organisme appel6 A manier autant
d'argent que la demanderesse, aucun employ6 ne
jouisse d'une si grande confiance que personne
d'autre ne soit charg6 de v6rifier son travail. En
l'espice, la demanderesse savait que le titulaire de ce
poste avait d6ji 6t6 cong6did parce qu'on s'6tait
apergu qu'on ne pouvait lui faire confiance.

Eu 6gard A ces conclusions, qui portent sur les
circonstances particulibres de I'espice, je suis d'a-
vis que l'appelante n'est pas admise A faire une
r6clamation contre la Banque Royale l'6gard
de l'un ou l'autre des soixante-douze chbques qui
font l'objet de son action.

Cette conclusion suffit A r6gler les r6clamations
subsidiaires contre la banque pour argent indu
regu et pour d6tournement. Je ne m'arr8terai pas
a examiner si ce sont 1A des causes d'action ap-
propri6es h une reclamation qu'un client fait con-
tre sa banque. De toute 6vidence, 1'appelante ne
saurait 6tre dans une meilleure situation, quant h
ses causes subsidiaires d'action, qu'elle ne l'est
quant A son all6gation principale. II faudrait ac-
cumuler les fictions, en ne tenant pas. compte des
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[1972] 

R.C.S.



876 ARROW TRANSFER V. ROYAL BANK Laskin I. [19721 S.C.R~

conclude that the bank has improperly retained
money (or improperly debited the account) of
the appellant, or has made a wrongful appropria-
tion of assets of the appellant so as to be guilty of
tortious conduct.

The claim of the appellant against the Bank
of Montreal, the collecting bank, for conversion,
or, alternatively, for money had and received, was
rejected by the trial judge on the ground that the
principle of Price v. Neal27 applied to bar a
drawer, who must be taken to know his own
signature, from throwing upon an innocent third
party the loss resulting to him from the payment
out of his account of the amounts of the forged
cheques. He distinguished the present case from
one where the drawer's signature was genuine
but the amount of the cheque was wrongly raised.
In his view,

The drawer's cause of action against his own bank
gives him adequate protection. If he chooses to bar-
gain that cause of action away or allow it to lapse,
the loss should not be imposed on an innocent third
party.

This last statement referred, of course, to the trial
judge's appreciation of the effect of the verifica-
tion agreement.

In the Court of Appeal, Robertson J.A., with
whom Taggart J.A. agreed, said in summation
(after exploring the theory upon which conver-
sion lies for the value represented by a bill of
exchange) that "in order to succeed on a claim of
this kind, the plaintiff must be the true owner of
the piece of paper qua cheque and not simply the
owner of the piece of paper qua piece of paper".
Nemetz J.A. in concurring reasons rejected the
claim for conversion because the so-called
cheques were admittedly not bills of exchange, as
defined in the Bills of Exchange Act; and hence
the collecting bank could not be guilty of con-
version so as to be answerable for the face value
of the forged cheques for which it had received
payment from the drawee bank.

' (1762), 3 Burr. 1354, (1761), 1 Black. W. 390.

conclusions de fait, pour pouvoir conclure que la
banque a sans justification retenu l'argent ou a,
sans justification, port6 certaines sommes au d6bit
du compte de I'appelante, ou s'est illicitement
appropri6 les fonds de l'appelante, devenant ainsi
coupable de conduite d6lictueuse.

La r6clamation de l'appelante contre la Ban-
que de Montr6al, la banque qui a encaiss6, pour
d6tournement ou, subsidiairement, pour argent
indu regu, a 6t6 rejet6e par le juge de premiere
instance pour le motif que le principe 6tabli dans
la cause Price v. Neal2 7 s'applique et emp~che le
tireur, qui est cens6 connaitre sa propre signature,
de rejeter sur un tiers de bonne foi la perte qu'il
a subie par suite du retrait de son compte des
montants indiqu6s sur les faux cheques. II a fait
une distinction entre la pr6sente cause et le cas
oii la signature est bien celle du tireur mais o4i le
montant du cheque a 6t6 illicitement augment6. A
son avis,
[TRADUCTION] La cause d'action du tireur contre sa
propre banque lui donne une protection suffisante.
S'il choisit de renoncer a cette cause d'action ou la
laisse s'6teindre, la perte ne devrait pas 8tre assurbe
par un tiers de bonne foi.
Ce dernier commentaire, bien stir, se rapporte a
la fagon dont le juge de premibre instance voit
l'effet de I'accord de v6rification.

En Cour d'appel, le juge Robertson, h l'avis
duquel souscrivait le Juge Taggart, a dit dans son
expos6 (apris avoir 6tudi6 la doctrine en vertu
de laquelle le d6tournement peut 6tre invoqu6
jusqu'h concurrence de la valeur repr6sent6e par
une lettre de change) que [TRADUCTION] <pour
6tablir une r6clamation de ce genre, la deman-
deresse doit 8tre le v6ritable propri6taire du bout
de papier consid6r6 comme chbque, et non sim-
plement le propri6taire du bout de papier consi-
d6r6 comme tel>. Dans des motifs concordants,
le Juge d'appel Nemetz a rejet6 la r6clamation
pour d6tournement parce qu'il 6tait reconnu que
les pr6tendus chbques n'6taient pas des lettres de
change, selon la d6finition de la Loi sur les lettres
de change; la banque qui a encaiss6 ne pouvait
donc pas 8tre coupable de d6tournement et ainsi
6tre responsable du montant de la valeur nomi-
nale des faux chbques qui lui avaient 6t6 pay6s
par la banque tir6e.

21 (1762), 3 Burr. 1354, (1761), 1 Black. W. 390.
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The technical result of the forgeries in de-
stroying the "bills of exchange" character of the
documents in this case does not make it any less
true that the value of the appellant's chose in
action against the Royal Bank had been con-
siderably diminished by the action of the collect-
ing bank. But this is so in the present case only
because the drawer's bank was, on the facts, not
liable to make good to the drawer the amounts
of the forgeries. The collecting bank was merely
carrying out its duty to its customer; and the fact
that he was the forger would not, on that ground
alone, affect its position unless it knew or could
reasonably be fixed with knowledge of the for-
geries, and only to the extent of such knowledge
or attribution thereof. The overriding question
here is whether, despite want of knowledge or
want of any basis of attribution thereof, a collect-
ing bank is at the peril of a successful claim by
the drawer whose signature has been forged
because that bank has received money on the
presentation of worthless documents and thus has
reduced the credit position of the drawer with its
own bank. The issue arises only because the col-
lecting bank had both surrendered the documents
and had in turn paid out to its fraudulent cus-
tomer what it collected before having any knowl-
edge of his criminal actions; and, above all, it
arises because the drawer finds himself without
recourse against the paying bank.

There is in this case no tenable claim for
money had and received if there is no recovery
for conversion. Although the former is not tied
to conversion-it may, for example, arise where
there has been a failure of consideration-the
basis of the claim here for money had and receiv-
ed is the allegedly tortious conduct of the collect-
ing bank, and the claim would arise upon a
waiver of the tort. What, then, is the tort, with
ensuing damage, which the collecting bank has
committed against the appellant? It has not de-
prived the appellant of the fruits of bills of ex-
change to which the appellant was entitled. It has
not knowingly assisted in perpetrating a fraud
through which the appellant suffered a loss. It
was not fixed with notice of the forgeries, or any

La cons6quence & strictement parler des faux,
soit la destruction du caractbre de <lettres de
changeD des documents en question, n'empiche
pas que la valeur du droit incorporel de l'appe-
lante contre la Banque Royale a 6 consid6rable-
ment r6duite par les actes de la banque qui a
encaiss6. Mais si c'est ce qui se produit en l'es-
p&ce, c'est uniquement parce que la banque du
tireur n'6tait pas, d'aprbs les faits, responsable
envers le tireur du paiement des faux. La banque
qui a encaiss6 ne faisait que remplir son obliga-
tion envers son client; le fait que ce dernier 6tait
le faussaire ne modifie pas h lui seul la situation
de la banque, sauf si elle savait ou si l'on peut
raisonnablement pr6sumer qu'elle savait qu'il s'a-
gissait de faux, et uniquement dans la mesure de
cette connaissance ou de cette pr6somption. Il
s'agit avant tout de d6terminer si, bien que la
banque qui a encaiss6 n'ait pas su qu'il s'agissait
de faux, ou qu'on n'ait aucune raison de pr6su-
mer qu'elle le savait, la r6clamation du tireur
dont la signature a 6t6 contrefaite pourrait 8tre
accueillie contre elle, du fait qu'elle a regu de
l'argent sur pr6sentation d'effets invalides et a
ainsi diminu6 le cr6dit du tireur A sa propre ban-
que. Si la question se pose, c'est uniquement
parce que la banque qui a encaiss6 avait aban-
donn6 la possession des effets et avait a son tour
pay6 h son client faussaire l'argent pergu & l'en-
caissement, avant qu'elle ne soit devenue au cou-
rant des actes criminels de son client; et, avant
tout, la question se pose parce que le tireur se
trouve sans recours contre la banque qui a pay6.

En 1'espbce, la r6clamation pour argent indu
regu est irrecevable si aucun droit de recouvre-
ment pour d6tournement n'existe. Bien que la
premire r6clamation ne d6pende pas toujours de
la seconde-par exemple, elle peut naitre du d6-
faut de contrepartie-en 1'esp&ce, la r6clamation
pour argent indu requ a pour fondement la con-
duite pr6tendument d6lictueuse de la banque qui
a encaiss6 les chbques et cette r6clamation est
recevable s'il y a renonciation au recours ddlic-
tuel. Quel est donc le d6lit dommageable qu'a
commis contre Pappelante la banque qui a en-
caiss6 les chiques? Elle n'a pas priv6 I'appelante
des b6n6fices des lettres de change auxquels celle-
ci avait droit. Elle n'a pas sciemment aid6 A la
commission d'une fraude par suite de laquelle
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of them, at a time when the forger's accounts
with it were still on the credit side, so as to sup-
port a claim to follow the money.

I do not find it necessary to consider the Bank
of Montreal's position as a holder for value. Cer-
tainly, in such a case, the doctrine of Price v.
Neal, supra, would protect it against a claim by
the drawee; and equally, it seems to me, against
a claim by the drawer who would be expected to
have recourse against the drawee. I look upon the
present case as one where, as between the ap-
pellant and the collecting bank, the loss suffered
as a result of the forgeries must lie where it has
fallen.

I would dismiss the appeal against both banks
with costs

Appeal dismissed with costs.

Solicitors for the plaintiff, appellant: Lawrence
& Shaw, Vancouver.

Solicitors for the defendant, respondent, The
Royal Bank of Canada: Bull, Housser & Tupper,
Vancouver.

Solicitors for the defendant, respondent, Bank
of Montreal: Campney, Murphy & Co., Van-
couver.

I'appelante a subi une perte. Il n'a pas 6t6 6tabli
qu'elle avait eu connaissance des faux, on de l'un
de ceux-ci, quand les comptes qu'elle avait ou-
verts au faussaire 6taient encore cr6diteurs, ce qui
aurait pu fonder un droit de suivre l'argent.

Je n'estime pas necessaire d'examiner la situa-
tion de la Banque de Montrial en sa qualit6 de
d6tentrice contre valeur. Certainement, en pareil
cas, la doctrice 6nonc6e dans la cause Price v.
Neal, pr~cit6e, la prot6gerait contre la r6clama-
tion du tir6; de m6me, il me semble qu'elle serait
6galement protigde contre la r6clamation du ti-
reur qui devrait avoir un recours contre le tir6. Je
considbre que la pr6sente cause fait partie des
cas oii la perte subie par suite des faux doit 8tre
assum6e, en ce qui concerne I'appelante et la ban-
que qui a encaiss6 les chbques, par celui qui l'a
subie.

Je rejetterais l'appel interjet6 h l'encontre des
deux banques avec d6pens.

Appel rejet6 avec ddpens.

Procureurs de la demanderesse, appelante:
Lawrence & Shaw, Vancouver.

Procureurs de la ddfenderesse, intimde, La
Banque Royale du Canada: Bull, Housser &
Tupper, Vancouver.

Procureurs de la ddfenderesse, intimbe, La
Banque de Montrial: Campney, Murphy & Co.,
Vancouver.

ARROW TRANSFER V. ROYAL BANK Laskin J. [1972] S.C.R.
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Mike Hayduk, a person of unsound mind,
by his next friend, Walter Hayduk, and
Alexandra Boyko, an infant, by her next
friend, Peter Boyko (Plaintiffs) Appellants;

and

Ronald W. Pidoborozny and Peter
Pidoborozny (Defendants) Respondents.

1972: January 27; 1972: May 1.

Present: Abbott, Martland, Ritchie, Pigeon and
Laskin JJ.

ON APPEAL FROM THE SUPREME COURT OF
ALBERTA, APPELLATE DIVISION

Motor vehicles-Vicarious liability of owner-
Father purchasing motor vehicle-Registered as
owner-Son having exclusive use-Included within
statutory meaning of "owner"-Father not excluded
from status as an owner-The Vehicles and High-
way Traffic Act, R.S.A. 1955, c. 356, ss. 2(m), 130
[a.m. 1963, 72, s. 39].

In an action for damages for injuries suffered by
the appellants as a result of a motor vehicle acci-
dent, the respondents were found to be jointly and
severally liable. The appellants were being driven
by the first respondent in a motor vehicle of which

-his f-tierthe _scond..rqsnondenjt was the regiiefed
owner underThe Vehicles and Highway Traffic Act,
R.S.A. 1955, c. 356. The motor vehicle had been
purchased by the father under a conditional sales
agreement in his own name and the son then took
possession of it with his father's consent. The pay-
ments due were made by the son and the evidence
was that the father had become the purchaser for
the purpose of guaranteeing payment of the pur-
chase price. The son had the exclusive use of the
vehicle for more than 30 days prior to the accident.

The trial judgment was reversed by the Appellate
Division of the Supreme Court of Alberta and an
appeal was then brought to this Court. The finding
of the trial judge that the driver was grossly negli-
gent in the operation of the motor vehicle at the
time of the accident was not questioned and the
mi issue was whether the fact of his being the

registered owner was ot itself enougf to ma the
fathervicrilsly-liable-undaf tiEpr sjanovisosofthe

Held: The appeal should be allowed and the
judgment at trial restored.

Mike Hayduk, ali6n6, repr6sent6 par son
reprdsentant ad litem Walter Hayduk, et
Alexandra Boyko, mineure repr6sent6e par
son repr6sentant ad litem Peter Boyko
(Demandeurs) Appelants;

et

Ronald W. Pidoborozny et
Peter Pidoborozny (Difendeurs) Intimis.

1972: le 27 janvier; 1972: le 1" mai.

Pr6sents: Les Juges Abbott, Martland, Ritchie,
Pigeon et Laskin.

EN APPEL DE LA CHAMBRE D'APPEL DE LA COUR
SUPREME DE L'ALBERTA

Automobiles-Responsabilitg subsidiaire du pro-
pridtaire-Achat d'une automobile par un pre-
Propridtaire enregistrd-Fils ayahit l'usage exclusif-
<PropridtaireD au sens de la loi-PNre non priv6 de
son statut de propridtaire-Vehicles and Highway
Traffic Act, R.S.A. 1955, c. 356, art. 2(m), 130
[modifid par 1963, c. 72, art. 39].

Dans une action en recouvrement de dommages
soufferts par les appelants h la suite d'un accident
d'automobile, les intim6s ont 6t6 d6clar6s solidaire-
ment responsables. Les appelants avaient pris place
dans le v6hicule automobile conduit par le premier
intim6 et immatricul6 au nom du phre, le second
intim6, en vertu du Vehicles and Highway Traffic
Act, R.S.A. 1955, c. 356. Le v6hicule avait 6t6 achet6
par le phre en vertu d'un contrat de vente condition-
nelle sign6 par lui; le fils en a alors regu possession
avec le consentement de son pare. Le fils a effectu6
les paiements dus, et la preuve est . 1'effet que le
phre a achet6 le v6hicule en vue de se porter garant
du paiement du prix d'achat. Le fils a eu l'usage
exclusif du v6hicule pendant plus de trente jours
avant I'accident.

Le jugement de premibre instance a 6t6 infirm6
par la Chambre d'appel de la Cour supr8me de
l'Alberta. Un appel a 6t6 interjet6 & cette Cour. La
conclusion du juge de premiere instance selon la-
quelle le conducteur a commis une faute lourde dans
la conduite du vbhicule automobile lors de l'accident
n'est pas contest6e, et la principale question er. litige
est de savoir si le seul fait pour le pare d'8tre pro-
pri6taire enregistr6 suffit i le rendre subsidiairement
responsable en vertu des dispositions de la Loi.

Arrit: L'appel doit Stre accueilli et le jugement
de premibre instance r6tabli.

[1972] 
R.C.S.
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Under the Act, proof of registration was to be
treated as proof of ownership unless and until the
contrary was shown. In the present case, however,
the contention that the father was the owner within
the meaning of s. 130 did not rest upon registration
alone. A valid sale of the motor vehicle had been
made to him and he was the owner at common law
notwithstanding the fact that his son had made the
payments under the conditional sales contract and
had had exclusive possession of the vehicle from
the date of its purchase.

It could not be denied that by virtue of s. 2(m)
the son was an "owner" for the purpose of the Act,
but by including any person who has had exclusive
use of a motor vehicle for more than 30 days
within the statutory meaning of the word "owner"
the Legislature did not intend to exclude nor did it
effectively exclude the registered owner from his
status as an owner or relieve him from the liability
which that status involved under the provisions of
s. 130.

Chuwick v. Bevans et al. (1964), 49 W.W.R.
699; Furies v. Goodman et al. (1956), 19 W.W.R.
26; Yaeger v. Heilman, [1948] 2 W.W.R. 135
[affirmed [1948] 2 W.W.R. 958], followed.

APPEAL from a judgment of the Supreme
Court of Alberta, Appellate Division', reversing
a judgment of Greschuk J. Appeal allowed and
judgment at trial restored.

L. L. Decore, for the plaintiffs, appellants.

E. M. Woolliams, Q.C., for the defendants,
respondents.

The judgment of Abbott, Martland, Ritchie
and Pigeon JJ. was delivered by

RITCHIE J.-This is an appeal from a judg-
ment of the Appellate Division of the Supreme
Court of Alberta reversing the judgment rend-
dered at trial by Greschuk J., whereby he found
that the respondents, who are father and son,
were jointly and severally liable for damages
sustained by the appellants when they were being
driven in a motor vehicle rated by Ronald
Pidoborozny of which his father, Peter Pidobo-
rozny, was the registered owner under The Vehi-
cles a way c55, c.
356 (hereinafter referred to as the Act).

1[19711 3 W.W.R. 61, 19 D.L.R. (3d) 160.

En vertu de Ia Loi, la preuve de l'immatriculation
doit 8tre consid~dre comme preuve de propri6t6 a
moins que le contraire ne soit 6tabli et jusqu'i ce
qu'il le soit. En 1'espice, toutefois, l'affirmation que
le pare 6tait le propri6taire au sens de l'art. 130 ne
s'appuie pas seulement sur l'immatriculation. Il y a
eu une vente valide de ce v6hicule au pare et il 6tait
le propri6taire, en common law, m8me si le fils a
fait tous les versements dus en vertu du contrat de
vente conditionnelle et a eu la possession exclusive
de l'automobile depuis le jour de l'achat de celle-ci.

On ne peut nier qu'en vertu de 'art. 2(m) le fils
6tait un <propri6taire> aux fins de la Loi, mais en
englobant dans le terme <propri6taireo, au sens que
lui donne la Loi, toute personne qui a eu l'usage
exclusif d'un v6hicule pendant plus de trente jours,
le l6gislateur n'a pas voulu priver ni a de fait priv6
le propridtaire enregistr6 de son statut de propri6-
taire, on a voulu le d6gager de la responsabilit6 en
d6coulant en vertu des dispositions de l'art. 130.

Arrats suivis: Chuwick v. Bevans et al. (1964),
49 W.W.R. 699; Furies v. Goodman et al. (1956),
19 W.W.R. 26; Yaeger v. Heilman, [1948] 2 W.W.R.
135 [confirm6 [1948] 2 W.W.R. 9581.

APPEL d'un jugement de la Chambre d'appel
de la Cour supreme de I'Albertal, infirmant un
jugement du Juge Greschuk. Appel accueilli et
jugement de premiere instance r6tabli.

L. L. Decore, pour les demandeurs, appelants.

E. M. Woolliams, c.r., pour les d6fendeurs,
intimis.

Le jugement des Juges Abbott, Martland,
Ritchie et Pigeon a 6t6 rendu par

LE JUGE RITCHIE-Le pr6sent appel est i
I'encontre d'un arret de la Chambre d'appel de
la Cour supreme de I'Alberta infirmant le juge-
ment de premisre instance rendu par le Juge
Greschuk qui a d6clar6 les intim6s, le pare et le
fils, solidairement responsables des dommages
subis par les appelants, qui avaient pris place dans
le vdhicule automobile conduit par Ronald Pido-
borozny et immatriculd au nom du phre de celui-
ci, Peter Pidoborozny en vertu du Vehicles and
Highway Traffic Act, R.S.A. 1955, c. 356 (ci-
apris appel6e la Loi).

1 [1971] 3 W.W.R. 61, 19 D.L.R. (3d) 160.
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The finding of the learned trial judge that the
driver was grossly negligent in the operation of
the motor vehicle at the time of the accident is
not questioned in this appeal in which the main
issue is whether the fact of his being the regis-
tered owner is of itself enough to make the father
v ble under the provisions of the Act.
This is made apparent by the submissions con-
tained in the factums filed on behalf of both
parties.

The second paragraph of the appellants' fac-
turn reads as follows:

The Appellate Division held (reversing the court
below that the father who registered a motor vehi-
cle in his own name was not an owner of the motor
vehicle within the meaning of Sections 2(M) and
130 of The Vehicles and Highway Traffic Act. This
is an appeal from that decision.

and in Part II of the factum of the respondent
the matter is bluntly stated as follows:

It is submitted that there is one issue, namely
whether a registered owner is an owner within the
meaning of Section 130, the vicarious liability sec-
tion of The Vehicles and Highway Traffic Act of
Alberta.

Section 130 provides as follows:

In an action for the recovery of loss or damage
sustained by a person by reason of a motor vehicle
upon a highway, a person driving the motor vehicle
and living with and as a member of the family of
the owner thereof and a person who is driving the
motor vehicle and who is in possession of it with
the consent, express or implied, of the owner thereof
shall be deemed to be the agent or servant of the
owner of the motor vehicle and to be employed as
such, and shall be deemed to be driving the motor
vehicle in the course of his employment, but nothing
in this section relieves any person deemed to be the
agent or servant of the owner and to be driving the
motor vehicle in the course of his employment
from the liability for the damages.

The facts concerning the ownership of the
car are set out in the judgment of the learned
trial judge and reiterated in the reasons for

La conclusion du savant juge de premibre ins-
tance selon laquelle le conducteur a commis une
faute lourde dans la conduite du v6hicule auto-
mobile lors de 1'accident n'est pas contest6e dans
le pr6sent appel ott la principale question en
litige est de savoir si le seul fait pour le phre
d'8tre le propridtaire enregistr6 suffit A le rendre
subsidiairement responsable en vertu des dis-
positions de la Loi. C'est ce qui ressort des argu-
ments expos6s dans les factums produits par les
deux parties.

Le deuxibme alin6a du factum des appelants
se lit ainsi:

[TRADUCTION] La Chambre d'appel a conclu (h
l'inverse de la Cour de premi&re instance) que le
phre qui a immatriculd un v6hicule automobile A
son propre nom n'en est pas le propri6taire aux
termes des articles 2(m) et 130 du Vehicles and
Highway Traffic Act. L'appel est . 1'encontre de
cette d6cision.

et dans la Partie II du Factum des intimbs, la
question est carr6ment pos6e dans les termes
suivants:
[TRADUCTION] Nous soumettons qu'il n'y a qu'une
seule question, celle de savoir si le propri6taire en-
registr6 est un propri6taire au sens de l'article 130,
relatif A la responsabilit6 subsidiaire, du Vehicles
and Highway Traffic Act de l'Alberta.

L'article 130 6dicte ce qui suit:
[TRADUCTION] Dans une action en recouvrement
d'une perte ou d'un dommage subi par une personne
et attribuable A un v6hicule automobile sur un che-
min public, le conducteur du v6hicule automobile
qui vit avec la famille du propri6taire du v6hicule
comme membre de celle-ci et celui qui conduit le
v6hicule automobile et l'a en sa possession avec le
consentement expris ou tacite de son propri6taire
est pr6sum6 6tre l'agent ou pr6pos6 du propri6taire
du v6hicule automobile et employ6 en cette qualit6
et est pr6sum6 conduire le v6hicule automobile dans
l'ex6cution de ses fonctions, mais rien dans le pr6-
sent article ne d6gage une personne, pr6sum6e 8tre
l'agent ou le pr6pos6 du propri6taire et avoir conduit
le v6hicule dans l'exercice de ses fonctions, de la
responsabilit6 d6coulant des dommages subis.

Les faits relatifs h la propri6t6 de l'automobile,
6nonc6s aux motifs de jugement du savant juge
de premibre instance et r6p6t6s dans ceux qui ont
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judgment delivered on behalf of the Appellate
Division by McDermid J.A., and are as follows:

The defendant-driver was 19 years of age on the
day of the accident. On October 8, 1966, he made
an offer to Zarowny Motors Ltd. an automobile
dealer firm in St. Paul, to purchase a 1962 8-cylinder
Dodge sedan vehicle for the sum of $1,125, as
shown in ex. 9, but this offer apparently was not
accepted. On the same day, the defendant-owner
purchased the same vehicle from the same dealer,
under and by virtue of a conditional sales agreement
at and for the sum of $1,364, which included finance
charges of $139, by paying the sum of $500 on
account of the purchase price and executing a prom-
issory note for $864 payable in 15 consecutive
monthly instalments of $57.60 each. Shortly there-
after he became the registered owner of this vehicle
in the Motor Vehicles Branch of the Department of
Highways and Transport for the Province and re-
mained the registered owner at all material times.
Although all of the payments due and owing under
the promissory note and the conditional sales con-
tract were made by the defendant-driver, one re-
quest for an unpaid instalment, as shown in ex. 8,
was sent to the defendant-owner. At the time of the
purchase of the vehicle the defendant-driver was a
surveyor and resided in Westlock, Alberta. He had
the exclusive use of the vehicle from October 8,
1966, to and including the date of the accident.

I now turn to the first issue which I must de-
termine, which is whether or not on the day oT the
acci ent t e dant, eter Pidoborozny, was
the owner of the motor vehicle driven by his co-
defendant. It is unnecessary for me to repeat the
facts in respect to the purchase of the vehicle in
question by the defendant, Peter Pidoborozny, and,
the manner in which he became the registered owner
pursuant to the provisions of the Vehicles and
Highway Traffic Act, R.S.A. 1955, c. 356, and
amendments thereto. It is admitted that the de-
fendant-driver took possession of the motor vehicle
from his father with the latter's express consent,
had exclusive possession and control at all material
times and made all of the payments due and owing
under the conditional sales contract and the prom-
issory note. Both defendants testified that they had
arranged between themselves that the payments
would be made by the defendant-driver, and, that
the father became the purchaser of the vehicle for
the purpose of guaranteeing payment of the purchase
price, so that, if the defendant-driver refused or

6t6 rendus au nom de la Chambre d'appel par M.
le Juge McDermid, sont les suivants:

[TRADUCTION] Le d6fendeur conducteur 6tait ag6
de 19 ans au moment de l'accident. Le 8 octobre
1966, il a offert A Zarowny Motors Ltd., un vendeur
d'automobiles de Saint-Paul, d'acheter une Dodge
sedan 1962, A 8 cylindres, pour le prix de $1,125,
comme le montre la pi~ce n* 9, mais cette offre n'a
apparemment pas 6t6 accept6e. Le mime jour, le
d6fendeur propri6taire a achet6 ce m8me v6hicule,
du m8me vendeur, en vertu d'un contrat de vente
conditionnelle, au prix de $1,364, dont $139 de
frais de financement, en versant un acompte de $500
sur le prix d'achat et en souscrivant un billet h ordre
de $864 payable en 15 versements mensuels cons6-
cutifs de $57.60 chacun. Un peu plus tard, il est
devenu propri6taire enregistr6 de ce v6hicule auprbs
du Bureau des vdhicules automobiles du ministbre de
la Voirie et des Transports de la province et en est
rest6 le propridtaire enregistr6 pendant toute la p6-
riode pertinente. Bien que le d6fendeur conducteur
ait effectu6 tous les versements dus et 6chus en vertu
du billet A ordre et du contrat de vente condition-
nelle, le d6fendeur propri6taire a requ une demande
de paiement au sujet d'un versement impay6, tel que
le montre la pi&ce n' 8. A la date de l'achat du
v6hicule, le d6fendeur conducteur 6tait arpenteur
et demeurait A Westlock (Alberta). II a eu l'usage
exclusif du v6hicule depuis le 8 octobre 1966 jus-
qu'A la date de l'accident incluse.

Passons maintenant au premier point A d6ter-
miner, celui de savoir si, le jour de I'accident, le
d6fendeur Peter Pidoborozny 6tait ou n'6tait pas
propri6taire du v6hicule conduit par son cod6fen-
deur. Il n'est pas n6cessaire que je r6pite les faits
relatifs h I'achat du v6hicule en cause par le d6fen-
deur Peter Pidoborozny et h la fagon dont il en est
devenu le propri6taire enregistr6 en vertu des dispo-
sitions du Vehicles and Highway Traffic Act, R.S.A.
1955, c. 356, modifi6. Il est reconnu que le d6fen-
deur conducteur a regu possession du v6hicule de
son phre, avec le consentement expris de ce der-
nier, qu'il en a eu la possession et le contr6le exclu-
sifs pendant toute la p6riode pertinente et qu'il a
effectu6 tous les versements dus et 6chus en vertu
du contrat de vente conditionnelle et du billet h
ordre. Les deux d6fendeurs ont t6moign6 qu'ils s'6-
taient entendus pour que le d6fendeur conducteur
fasse les versements et pour que le phre achite le
v6hicule en vue de se porter garant du paiement du
prix d'achat, de sorte qu'advenant le d6faut ou le
refus du d6fendeur conducteur d'effectuer un verse-
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failed to pay any instalment due under the condi-
tional sales contract or promissory note the father
would be liable for the same.

I think it well also to reproduce those parts
of the cross-examination of the appellants deal-
ing with the ownership of the car which are
referred to by the Appellate Division. The fa-
ther's evidence in this regard was:

Q. In other words then, Mr. Pidoborozny, your
son Ronnie had exclusive use of the car
from October, 1966 until the date of the
accident, June 18th, 1967, is that correct?

A. Yes.

Q. That is to say he had exclusive use of this car
well over 30 days for that whole period of
time from October, 1966 until June of 1967,
is that correct?

A. Yeah, I think so.

Q. . . . By the way, when you took registered own-
ership of the vehicle you did so because if in
the event that Ronnie couldn't pay for the
financing of it you would have to, is that cor-
rect?

A. Yes, that's right.

The son's evidence on the same subject was:

Q. Mr. Pidoborozny, from the time you pur-
chased the car in October of 1966 until the
date of the accident on June 18th, 1967 you
had exclusive use of that vehicle, is that cor-
rect?

A. Yes.

Q. In fact, you were not even living with your
parents for that period of time from when
you bought the car until the date of the ac-
cident, is that correct?

A. Yes.

Q. And the reason that your father was registered
as owner of the vehicle was that in the event
that you could not pay for it your dad would
have to, is that correct?

A. Yes.

ment quelconque dft en vertu du contrat de vente
conditionnelle ou du billet h ordre, le pare en serait
responsable.

Je crois opportun de citer les passages du
contre-interrogatoire des appelants qui portent
sur la propri6t6 de la voiture et auxquels la
Chambre d'appel renvoie. La d6position du phre i
ce sujet est la suivante:

[TRADUCTION] Q. En d'autres mots alors, Mon-
sieur Pidoborozny, votre fils Ronnie a eu l'u-
sage exclusif de l'automobile depuis octobre
1966 jusqu'd la date de l'accident, soit le 18
juin 1967, est-ce exact?

R. Oui.

Q. Ce qui veut dire qu'il a eu l'usage exclusif de
cette voiture pendant bien au delh de 30 jours,
pendant toute la p6riode d'octobre 1966 a
juin 1967, est-ce exact?

R. Oui, je le crois.

Q. . . . Incidemment, lorsque vous avez fait im-
matriculer la voiture h votre nom, c'6tait pour
vous rendre responsable des paiements, adve-
nant le cas oti Ronnie ne pourrait pas les faire,
est-ce exact?

R. Oui, c'est cela.

Le t6moignage du fils sur le m8me sujet est le
suivant:

[TRADUCTION] Q. Monsieur Pidoborozny, depuis
le moment de l'achat de la voiture, en octobre
1966, jusqu'h la date de l'accident, le 18
juin 1967, vous avez eu l'usage exclusif de ce
v6hicule, est-ce exact?

R. Oui.

Q. De fait, vous n'habitiez mime pas chez vos
parents pendant la p6riode qui s'est 6coul6e
entre le temps oti vous avez achet6 l'automo-
bile et la date de 1'accident, est-ce exact?

R. Oui.

Q. Et la raison pour laquelle votre phre 6tait
inscrit comme propri6taire du v6hicule est que
si vous n'aviez pas pu la payer, votre phre
aurait 6t6 oblig6 de le faire, est-ce exact?

R. Oui.

[1972] R.C.S. 883
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If the father is found to have been an "owner"
of the car within the meaning of the Act, I have
no doubt that at the time of the accident the son
was in possession of it with his father's consent
and that by virtue of the provisions of s. 130,
he would be deemed to have been driving the
car in the course of his employment as a servant
or agent of the father so as to make the latter
vicariously liable for the damage which ensued.

There have been conflicting decisions in the
Trial Division of the Supreme Court of Alberta
as to the meaning to be given to the word
"owner" as it occurs in s. 130, and the Courts
of other provinces have not been uniform in
interpreting similar sections in their respective
highway traffic acts; but before considering these
authorities I think it desirable to examine the
internal evidence within the Act itself which
indicates the intention of the Legislature. In
this regard, I proceed on the assumption that the
word "owner" has the same meaning wherever
it occurs in the Act. It would take the strongest
kind of statutory language to satisfy me that the
Legislature was attributing one meaning to the
word "owner", for example in the financial re-
sponsibility sections of the Act, and another in
the section dealing with vicarious liability.

As has been pointed out by the Appellate Di-
vision, s. 127(1) of the Act is relevant to this
issue and I refer particularly to the following
portions of that section:

When proof of ownership of any motor vehicle...
is required, the production of a certificate purporting
to be under the hand of the registrar or his deputy,
to the effect that the person named therein is or
was the registered owner of the vehicle. . . is prima
facie proof thereof, without proof of signature or
offcial character.

I think it to be a significant indication of the
importance and effect that the Legislature in-
tended to give to registration of ownership of a
motor vehicle that proof of such registration is,
by the clear terms of this section of the statute,
to be treated as proof of ownership unless and
until the contrary be shown.

Si l'on conclut que le phre 6tait spropri6taire>
de la voiture au sens de la Loi, je ne doute pas
qu'au moment de 1'accident, le fils en avait la
possession du consentement de celui-ci et qu'en
vertu des dispositions de l'art. 130, il faut pr6-
sumer qu'il conduisait dans l'exercice de ses
fonctions de prepos6 on d'agent du pare, de sorte
que ce dernier est subsidiairement responsable
des dommages qui en sont r6sult6s.

II y a eu des d6cisions contradictoires A la
division de premiere instance de la Cour supreme
de l'Alberta sur le sens A donner au mot qpro-
pri6taire> dans l'art. 130 et les tribunaux des
autres provinces n'ont pas toujours donn6 la
meme interpr6tation aux articles correspondants
de leurs codes de la route respectifs; cependant,
avant d'6tudier ces prdc6dents, je crois qu'il serait
utile de s'arr8ter aux indications contenues A la
Loi m8me qui manifestent l'intention du 16gisla-
teur. A cet 6gard, je prends pour acquis que le
mot <propri6taire> a le m8me sens partout dans
la Loi. II faudrait que la loi soit trbs claire l-
dessus pour que je sois convaincu que le 16gisla-
teur a attribu6 au mot qpropri6taire> un certain
sens dans les articles de la Loi relatifs A la solva-
bilit6 par exemple, et un autre sens dans l'article
qui traite de la responsabilit6 subsidiaire.

Comme le souligne la Chambre d'appel, I'art.
127(1) de la Loi est pertinent A cet 6gard et je
veux parler, en particulier, des passages suivants
de cet article:
[TRADUCTION] Lorsque la preuve de la propri6t6
d'un v6hicule automobile . . . est exig6e, la pr6-
sentation d'un certificat cens6 avoir 6t6 sign6 par le
registraire ou son adjoint, 6nongant que la personne
qui y est nomm6e est ou 6tait le propri6taire enre-
gistr6 du v6hicule . . . constitue une preuve prima
facie de ce fait, sans n6cessit6 de prouver la signa-
ture ou la qualit6 officielle.

Je crois que c'est une indication claire de l'im-
portance et de l'effet que le l6gislateur a voulu
attacher A l'immatriculation d'un v6hicule auto-
mobile que la preuve de cette immatriculation
doit 6tre, d'aprbs les termes non 6quivoques de
cet article de la Loi, consid6rde comme preuve
de propridt6 A moins que le contraire ne soit
6tabli et jusqu'd ce qu'il le soit.
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Further light is in my view thrown on the in-
tention of the Legislature by the sections of the
Act dealing with financial responsibility of own-
ers and drivers. In this regard the following sec-
tions appear to me to be particularly apposite:

156. Proof of financial responsibility shall be
given by every driver, and in the case of an owner,
by every owner to whom this Part applies for each
motor vehicle registered in his name, in the amounts
stated in subsection (la) of section 150, and sub-
ject to the limitations, conditions and qualifications
prescribed for an owner's and a driver's policy
respectively by Part VII of the Alberta Insurance
Act.

159. (1) If the Minister finds that any driver to
whom this Part applies was at the time of the offence
for which he was convicted employed by the owner
of the motor vehicle involved therein as chauffeur or
motor vehicle operator, whether or not so designated,
or is a member of the family or household of the
owner, and that there was no motor vehicle registered
in the Province in the name of such driver as an
owner, then if the owner of the motor vehicle sub-
mits to the Minister, who is hereby authorized to
accept it, proof of his financial responsibility as
provided by this Part, the chauffeur, operator, or
other person shall be relieved of the requirement
of giving proof of financial responsibility on his
own behalf.

The italics are my own.
It seems clear to me that the terms of the last-

quoted section point to the registered owner as
the "owner" for the purpose of furnishing proof
of financial responsibility.

There is a logical reason why the registered
owner should be treated as "owner" within the
meaning of the Act because the very purpose of
the registration is to give notice to all users of
the highway of the identity of an individual to
whom they may look as owner in the event of an
accident. In_the _present-case,-however,- the con-
tention that the father was the owner within the
meaming of s.1730does not rest upon registra-
tion ali7Here the father ws-the -urhs

of the motor vehicle in conformity with the
terms of a conditional saescoiitfaftwhich he

A mon avis, les articles de la Loi traitant de
la solvabilit6 des propri6taires et des conduc-
teurs clarifient encore mieux Pintention du l6gis-
lateur. A cet 6gard, les articles qui suivent me
paraissent particuli&rement appropri6s:

[TRADUCTION] 156. Tout conducteur, et lorsqu'il
s'agit d'un propri6taire, tout propritaire A qui la
pr6sente Partie s'applique, pour chaque v6hicule auto-
mobile immatricul ti son nom, doit fournir une
preuve de solvabilit6 aux montants mentionn6s dans
l'alin6a a) du paragraphe 1 de Particle 150, sous r6-
serve des dispositions, conditions et restrictions
prescrites A l'6gard d'une police en faveur d'un
propri6taire ou d'un conducteur, selon le cas, par la
Partie VII du Alberta Insurance Act.

159. (1) Si le ministre conclut qu'un conducteur
quelconque h qui la pr6sente Partie s'applique 6tait,
lors de la perp6tration de l'infraction dont il a 6t6
d6clar6 coupable, employ6 par le propri6taire du
v6hicule automobile en cause A titre de chauffeur ou
de conducteur d'un v6hicule automobile, qu'il soit
d6sign6 sous ce titre ou non, ou qu'il est un membre
de la famille ou de la maison du propri6taire, et qu'il
n'y avait pas de v6hicule automobile immatriculd
dans la province au nom de ce conducteur h titre de
propri6taire, si le propri6taire du v6hicule h moteur
pr6sente, conform6ment aux dispositions de la pr&-
sente Partie, une preuve de sa solvabilit6 au ministre,
par les pr6sentes autoris6 h l'agrier, ce chauffeur,
conducteur ou cette autre personne sera dispens6e
de l'obligation de fournir une preuve de sa propre
solvabilit6.

Les italiques sont de moi.
Il me parait clair que les termes de 1'article

cit6 en dernier lieu d6signent le propri6taire en-
registr6 comme le <<propri6taire> qui est appel6
h fournir une preuve de solvabilit6.

Il est logique que le propri6taire enregistr6 soit
considir6 comme le <<propritaire> au sens de la
Loi, parce que le but m8me de l'immatriculation
est de porter h la connaissance de tous les usagers
de la route 1'identit6 de la personne qu'ils peuvent
consid6rer comme propri6taire, en cas d'accident.
En l'espice, toutefois, l'affirmation que le pare
6tait le propri6taire au sens de 1'art. 130 ne s'ap-
puie pas seulement sur l'immatriculation. Dans
ce cas-ci, le phre est I'acheteur du v6hicule auto-
mobile en vertu d'un contrat de vente condi-
tionnelle qu'il a sign6, mais que le fils n'a pas
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had signed and the son had not. It is true that
the son made all payments under this contract
from his own resources, but the contract was
obtained on the credit of the father and the
payments thereunder were not fully discharged
until after the accident had occurred. With all
respect to the members of the Appellate Di-
vision, I agree with the learned trial judge that
a valid sale of this motor vehicle had been made
to the defendant Peter Pidoborozny (the father)
and that he was the owner at common law not-
withstanding the fact that his son had made
the payments under the conditional sales contract
and had had exclusive possession of the vehicle
from the date of its purchase.

There can be no dispute about the fact that
the son had the exclusive use of the motor vehi-
cle for a period of more than thirty days and
this brings into play the extended meaning at-
tached to the word "owner" by s. 2(m) which
reads as follows:

In this Act
(m) "owner" includes any person renting a motor
vehicle or having the exclusive use thereof, under
a lease or otherwise, for a period of more than
thirty days.

It cannot be denied that by virtue of this
section the son was an "owner" for the purpose of
the Act, but I do not think that by including
any person who has had exclusive use of a motor
vehicle for more than thirty days within the
statutory meaning of the word "owner" the Legis-
lature intended to exclude or did effectively ex-
clude the registered owner from his status as an
owner or relieve him from the liability which
that status involves under the provisions of s.
130.

Like the learned trial judge, I would follow
the cases of Chuwick v. Bevans et al.2 , Furjes
v. Goodman et al.3 (Alta.) and Yaeger v. Heil-
man4 , in so far as they recognized that there may
be more than one owner under the prof
the Act.

The respondents cited and relied upon a num-
ber of decisions of the Court of Appeal of

2 (1964), 49 W.W.R. 699, 47 D.L.R. (2d) 478.0 (1956), 19 W.W.R. 26, 5 D.L.R. (2d) 57.
' [1948] 2 W.W.R. 135.

sign6. Il est vrai que le fils a effectu6 tous les
versements dus en vertu de ce contrat, avec ses
propres deniers, mais le contrat a 6t6 consenti
sur le cr6dit du phre et les versements n'ont 6t6
acquitt6s en totalit6 qu'apris l'accident. En toute
d6f6rence pour les membres de la Chambre d'ap-
pel, je pense comme le savant juge de premiere
instance qu'il y a eu une vente valide de ce v6-
hicule au d6fendeur Peter Pidoborozny (le pare)
et qu'il 6tait le propri6taire, en common law,
m~me si le fils a fait tous les versements dus en
vertu du contrat de vente conditionnelle et a eu
la possession exclusive de l'automobile depuis le
jour de l'achat de celle-ci.

Il est incontestable que le fils a eu l'usage ex-
clusif du v6hicule automobile pendant plus de
trente jours, ce qui fait entrer en ligne de compte
la d6finition g6n6rale donn6e au mot <propri&
taire> A l'alinda m) de I'art. 2, qui se lit comme
suit:

[TRADUCTION] Dans la pr6sente Loi
(m) <propri6taire> comprend toute personne qui
loue un v6hicule automobile ou qui en a l'usage
exclusif, en vertu d'un contrat de location ou
autrement, pendant plus de trente jours.

On ne peut nier qu'en vertu de cet article le
fils 6tait un <<propri6taire> aux fins de la Loi, mais
je ne crois pas qu'en englobant dans le terme
<propri6taires, au sens que lui donne la Loi, toute
personne qui a eu l'usage exclusif d'un v6hicule
pendant plus de trente jours, le 16gislateur a voulu
priver ou a de fait priv6 le propri6taire en-
registr6 de son statut de propri6taire, ou a voulu
le d6gager de la responsabilit6 en d6coulant en
vertu des dispositions de 1'art. 130.

Comme le savant juge de premibre instance,
j'appliquerais les arr~ts Chuwick v. Bevans et al.2,
Furies v. Goodman et al. 3 (Alberta) et Yaeger v.
Heilman4 , pour autant qu'il y a 6t6 admis qu'il
peut y avoir plus d'un propridtaire en vertu des
dispositions de la Loi.

Les intim6s ont cit6 et invoqu6 un certain nom-
bre d'arr~ts de la Cour d'appel de l'Ontario A ce

2 (1964), 49 W.W.R. 699, 47 D.L.R. (2d) 478.
8 (1956), 19 W.W.R. 26, 5 D.L.R. (2d) 57.
' [1948] 2 W.W.R. 135.
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Ontario in this regard and I think it sufficient to
say that these cases were decided under The High-
way Traffic Act of Ontario and in my opinion
are of no assistance in interpreting the Alberta
Vehicles and Highway Traffic Act, supra. In my
opinion, under the Alberta statute the registered
owner remains an "owner" notwithstanding the
fact than an extended meaning has been given
to the word by s. 2(m) so that a person who has
the exclusive use of the motor vehicle for a period
of more than thirty days before the collision is
also included as an "owner".

Applying the above reasoning to the facts of
this case, I would allow this appeal and restore
the judgment of the learned trial judge and direct
that the appellants do recover from the re-
spondents jointly and severally the amount of
damages and costs as assessed at trial.

The appellants will have their costs in this
Court and in the Appellate Division of the
Supreme Court of Alberta.

LASKIN J.-I agree that this appeal should suc-
ceed in the terms proposed by my brother
Ritchie. The issue in appeal, although arising
under Alberta legislation, is of Canada-wide
concern under similar if not exact legislation in
other provinces. The authorities marshalled by
counsel on each side make this quite clear.

If any one case can be said to underlie the
principle upon which the Alberta Appellate Di-
vision in the present case and other provincial
Courts have proceeded, it is Wynne v. Dalby5 .
There the issue was not whether the registered
owner was liable-indeed, he was also the negli-
gent driver-but whether the conditional seller
could be held liable as "owner" as well as the
conditional buyer, in addition to the negligent
driver. In refusing to hold the conditional seller
as "owner", the Ontario Court of Appeal applied
a "dominion" test; and this formula permeated
succeeding case law where the issue was the dif-
ferent one of whether a person who was regis-
tered as owner could escape statutory vicarious

(1913), 30 O.L.R. 67, 16 D.L.R. 710.

sujet, et je crois qu'il suffit de dire que ces af-
faires ont 6t6 d6cid6es en vertu du Highway Traf-
fic Act, de l'Ontario et qu'h mon avis, ils ne sont
pas utiles dans 1'interpr6tation du Vehicles and
Highway Traffic Act de l'Alberta, pricit6. A mon
avis, en vertu de la Loi de l'Alberta, le propri6-
taire enregistr6 demeure un epropriftaire>., m8me
si un sens large a 6t6 donn6 A ce mot a 1'alin6a
(m) de i'art. 2 de sorte que celui qui a l'usage ex-
clusif d'un v6hicule automobile depuis plus de
trente jours lors de la collision est consid~r6
comme un tpropri6taire>.

En appliquant le raisonnement ci-dessus aux
faits de la pr6sente affaire, je suis d'avis d'accueil-
lir l'appel, de r6tablir la d6cision du savant juge
de premiere instance et d'ordonner que les ap-
pelants recouvrent des intim6s, solidairement, le
montant des dommages et d6pens adjug6s en
premibre instance.

Les appelants auront droit h leurs d6pens en
cette Cour et en Chambre d'appel de la Cour
supreme de l'Alberta.

LE JUGE LASKIN-Je conviens qu'il faut ac-
cueillir l'appel selon les termes propos6s par mon
colligue le Juge Ritchie. La question en jeu dans
le pr6sent appel, mime si elle se pose au sujet
d'une loi de l'Alberta, int6resse tout le Canada,
6tant donn6 l'existence de lois semblables, sinon
identiques, dans les autres provinces. La juris-
prudence soumise par les avocats de chaque
partie le montre assez clairement.

S'il existe un arr~t dont on peut dire qu'il est
A la base du principe sur lequel la Chambre d'ap-
pel de 1'Alberta, dans la pr6sente affaire, et les
cours des autres provinces se sont appuy6es, c'est
I'arrt Wynne v. Dalby. Dans cette cause-4A, il
ne s'agissait pas de d6terminer si le propridtaire
enregistr6 6tait responsable-il 1'6tait certaine-
ment, h titre de conducteur n6gligent-mais de
savoir si outre le conducteur n6gligent, le vendeur
conditionnel pouvait 6tre tenu responsable en tant
que <<propri6taire> aussi bien que l'acqu6reur
conditionnel. En refusant de consid6rer le vendeur
conditionnel comme apropri6taire7,, la Cour d'a-
pel de 1'Ontario a appliqu6 le critbre du <con-
tr6les>; cette formule a infiuenc6 la jurisprudence

5 (1913), 30 O.L.R. 67, 16 D.L.R. 710.
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liability by proof that the legal or beneficial in-
terest was in another.

Haberl v. Richardson6 , in the Ontario Court
of Appeal was such a case, and, on its facts,
similar to the present one. Wynne v. Dalby was
applied by that Court in reversing the judgment
of my brother Spence, then a member of the
Trial Division of the Supreme Court of Ontario.
He held the registered owner liable, that person
being also the conditional purchaser under a
contract that was still on foot at the time of the
accident. In my opinion, the judgment of Spence
J. reflected the proper approach for the applica-
tion of the vicarious liability provisions of the
provincial Highway Traffic Act.

The issue of ownership, where it arises under a
claim of statutory vicarious liability of a car
owner to an injured third person, is not one to be
decided as if it arose in litigation between the
father and son, the defendants in the present case.
The applicable statute, The Vehicles and High-
way Traffic Act, R.S.A. 1955, c. 356, as amended,
cannot be so construed when regard is had to
its provisions for public registration of car own-
ership and, concurrently, for proof of financial
responsibility.

Appeal allowed and judgment at trial re-
stored, with costs.

Solicitors for the plaintiffs, appellants: Decore,
Decore & Decore, Edmonton.

Solicitors for the defendants, respondents:
Cavanagh, Henning, Buchanan, Kerr & Witten,
Edmonton.

ult6rieure oii il s'agissait plut6t de savoir si la
personne enregistr6e comme propri6taire pouvait
6chapper A la responsabilit6 subsidiaire l6gale en
6tablissant que quelqu'un d'autre avait la pro-
pri6t6 en common law ou en equity de la chose.

L'arr~t Haberl v. Richardson6 , de la Cour
d'appel de l'Ontario, est une affaire de cette
sorte dont les faits se rapprochent de ceux de
I'espice. La Cour a appliqu6 dans cette affaire-11
1'arrt Wynne v. Dalby pour infirmer le juge-
ment de mon colligue le Juge Spence, alors juge
A la division de premibre instance de la Cour
supr8me de l'Ontario. II avait tenu le propri6taire
enregistr6 responsable, celui-ci 6tant l'acqudreur
conditionnel en vertu d'un contrat encore en
vigueur h la date de 1'accident. A mon avis, le
jugement du Juge Spence refl6tait la fagon ap-
propri6e d'aborder l'application des dispositions
relatives A la responsabilit6 subsidiaire contenues
dans le Highway Traffic Act de la province.

La question de la propri6t6, lorsqu'elle se pose
A l'occasion d'une action d6coulant de la responsa-
bilit6 subsidiaire l6gale du propri6taire d'une
voiture envers un tiers bless6, ne doit pas se
d6cider comme si elle se posait & l'occasion d'un
litige entre le phre et le fils, les d6fendeurs dans
la pr6sente affaire. La Loi applicable, le Vehicles
and Highway Traffic Act, R.S.A. 1955, c. 356
modifi6, ne peut s'interpr6ter ainsi si l'on tient
compte A la fois des dispositions de cette Loi qui
visent l'immatriculation publique de Ia propri6t6
d'une automobile et de celles qui visent la preuve
de la solvabilit6.

Appel accueilli et jugement de premidre ins-
tance rdtabli, avec dipens.

Procureurs des demandeurs, appelants: Decore,
Decore et Decore, Edmonton.

Procureurs des ddfendeurs, intimis: Cavanagh,
Henning, Buchanan, Kerr & Witten, Edmonton.

[1951] O.R. 302, [1951] 3 D.L.R. 34.* 119511 0.R. 302, (19511 3 D.LR 34.
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John Leonard Curr Appellant;

and

Her Majesty The Queen Respondent.

1971: November 17, 18; 1972: May 1.

Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law-Civil rights-Motor vehicles-Due
process of law - Self-crimination - Compulsory
breath test-Protection against self-crimination-
Sections 223 and 224A (3) of the Criminal Code
not inoperative-Canadian Bill of Rights, 1960
'(Can.), c. 44, ss. 1(a), (b), 2(d), (e), (f)-
Criminal Code, 1953-54 (Can.) , c. 51, ss. 223,
224A (3).

The appellant was charged under s. 223(2) of the
'Criminal Code with failing or refusing, without
'reasonable excuse, to comply with a demand by a
peace officer under s. 223(1) for a breath sample to
enable an analysis to be made to. determine the pro-
portion of alcohol in his blood. The Provincial Judge
dismissed the charge on the ground that s. 223 and
s. 224A(3), providing that the evidence of such re-
fusal was admissible, were inoperative because of the
'Canadian Bill of Rights. On appeal by the Crown
by way of stated case, the decision was reversed. An
appeal from that decision 'was dismissed by the
Court of Appeal without recorded reasons. The ap-
pellant was granted leave to appeal to this Court.

Held: The appeal should be dismissed.

Per Fauteux C.J. and Martland, Judson and
Ritchie JJ.: The meaning to be given to the language
employed in the Bill of Rights is the meaning which
it bore in Canada at the time when the Bill was
enacted. It follows that the phrase "due process of
law" as used in s. 1(a) is to be construed as mean-
ing "according to the legal processes recognized by
Parliament and the Courts in Canada." Therefore,
ss. 223 and 224A(3) of the Code, enabling a peace
officer to compel a citizen to submit to a breath test,
does not offend against the right of the individual

.not to be deprived of the security of his person
,"without due process of law."

John Leonard Curr Appelant;

et

Sa Majest6 La Reine Intimee.

1971: les 17 et 18 novembre; 1972: le 1" mai.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel-Droits civils-Automobiles-Ap-
plication rdgulibre de la loi-Auto-accusation--Obli-
gation de subir une analyse de sang-Protection
contre son propre timoignage-Articles 223 et
224A (3) du Code criminel ne sont pas inopgrants-
D&laration canadienne des droits, 1960 (Can.), c.
44, art. 1(a), (b), 2(d), (e), (f)-Code criminel,
1953-54 (Can.), c. 51, art. 223, 224A (3).

L'appelant a 6t6 accus6 en vertu de l'art. 223(2)
du Code criminel d'avoir, sans excuse raisonnable,
fait d6faut ou refus6 d'obtemp6rer a une sommation
qui lui 6tait faite par un agent de la paix aux termes
de Part. 223(1), de fournir un 6chantillon de son
haleine pour qu'on l'analyse et 6tablisse la propor-
tion d'alcool dans son sang. Le juge provincial a
rejet6 l'accusation pour le motif que l'art. 223 et
I'art. 224A(3), qui prbvoient que la preuve de ce
refus est admissible, 6taient inop6rants a cause de la
Diclaration canadienne des droits. Cette d6cision a
6t6 infirm6e sur demande d'expos6 de cause form6e
par la Couronne. Un appel contre cette d6cision a
6t6 rejet6 sans motifs 6crits par la Cour d'appel.
L'appelant a obtenu l'autorisation d'appeler cette
Cour.

Arrt: L'appel doit 6tre rejet6.

Le Juge en Chef Fauteux et les Juges Martland,
Judson et Ritchie: Le sens des termes de la Diclara-
tion des droits est le sens qu'ils avaient au Canada
au moment de I'adoption de la Ddclaration. Il s'en-
suit que l'expression capplication r6gulibre de la
loi, employ6e a l'art. 1(a) doit s'interpr6ter comme
signifiant "selon les voies de droit reconnues par le
Parlement et par les tribunaux canadiens>. Par con-
s6quent, les art. 223 et 224A(3), autorisant un agent
de la paix & obliger un citoyen se soumettre A
une analyse de son haleine, ne violent pas le droit
du particulier de ne se voir priv6 de la s6curit6 de
sa personne que spar l'application r6gulibre de .la
loip.
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Furthermore, these two sections do not abridge
the accused's right to "protection against self-crimi-
nation". These words, as they occur in s. 2(d) of
the Bill of Rights are to be taken as meaning pro-
tection against "self-incriminating statements" and
not as embracing "incriminating conditions of the
body" such as the alcoholic content of the breath
or blood.

Per Abbott, Martland, Judson, Hall, Spence,
Pigeon and Laskin JJ.: There was no violation of
s. 2(e). The appellant was heard on the charge
against him and had full opportunity to make his
defence. As to s. 2(f), if it is compatible with the
Canadian Bill of Rights to require a person, on pain
of liability to punishment, to give a sample of his
breath, there is no violation of s. 2(f) in making
evidence of unjustified refusal admissible on a
charge of driving under s. 222.

It is not an answer to reliance by the appellant on
s. 1(a) and s. 1(b) that s. 223 does not discriminate
against any person by reason of race, national ori-
gin, colour, religion or sex. The absence of such dis-
crimination still leaves open the question whether
s. 223 can be construed and applied without abro-
gating, abridging or infringing the guarantees of
"due process of law" under s. 1(a) and "the pro-
tection of the law" under s. 1(b).

The phrase "due process of law" has its context
in the words of s. 1(a) that precede it and, in the
present case, "the right of the individual to ...
security of the person". In so far as s. 223, and
especially 223(1), may be regarded as a procedural
aid to the enforcement of the substantive offence
created by s. 222, it is not obnoxious to s. 1(a). No
more can be read into s. 1(a) from a procedural
standpoint than is already comprehended by s. 2(e)
and s. 2(f). In so far as s. 223 may be regarded, in
the light of s. 223(2), as having specific substantive
effect in itself, s. 1(a) does not make it inoperative.
Assuming that "except by due process of law" pro-
vides a means of controlling substantive federal
legislation, compelling reasons ought to be advanced
to justify the Court in this case to employ a
statutory, as contrasted with a constitutional, juris-
diction to deny operative effect to a substantive
measure duly enacted by Parliament. Those reasons
must relate to objective and manageable standards

De plus, ces deux articles ne restreignent pas le
droit de l'accus6 A ala protection contre son propre
t6moignageD. Cette expression de l'art. 2(d) de Ia
Ddclaration des droits doit s'interpr6ter comme signi-
fiant la protection contre les ad6clarations auto-
accusatrices' et comme ne visant pas eles conditions
incriminantes du corps", telles que la proportion
d'alcool dans l'haleine ou dans le sang.

Les Juges Abbott, Martland, Judson, Hall, Spence,
Pigeon et Laskin: I n'y a pas eu violation de l'art.
2(e). L'appelant a 6t6 entendu quant h l'accusation
port6e contre lui et il a eu l'occasion de pr6senter
sa d6fense. QuantA I'art. 2(f), s'il est possible, tout
en respectant la Ddclaration canadienne des droits,
d'obliger quelqu'un, sous peine de punition, h four-
nir un 6chantillon de son haleine, on ne viole pas
l'art. 2(f) en d6clarant recevable la preuve d'un
refus injustifi6, dans le cas d'une accusation en vertu
de I'art. 222.

On ne saurait rdpondre A 'argument de 'appe-
lant, fond6 sur 'art. 1(a) et (b), en disant que
l'art. 223 ne fait aucune distinction entre les parti-
culiers en raison de leur race, de leur origine natio-
nale, de leur couleur, de leur religion ou de leur
sexe. En l'absence de pareille discrimination, il reste
encore A d6terminer si l'art. 223 peut s'interpr6ter et
s'appliquer de manibre A ne pas supprimer, restreindre
ou enfreindre le droit h cl'application r6gulibre de la
loiD garanti par 'art. 1(a) et 1 ala protection de
la loi> garanti par 'art. 1(b).

II faut lire l'expression capplication r6gulibre de
la loi dans son contexte, eu 6gard au texte de l'art.
1(a) qui la pr6chde. En l'espice, c'est par rapport
au adroit de l'individu A.. . la s6curit6 de la per-
sonne>. Dans la mesure oh on peut consid~rer que
l'art. 223, et particulibrement son par. (1), indique
la proc6dure A suivre quant A 'infraction matdrielle
cr66e par 'art. 222, il n'est pas incompatible avec
['art. 1(a). Du point de vue de la proc6dure, il n'y
a rien que 'art. 1(a) peut viser en plus de ce que
comprennent d~ji 'art. 2(e) et Part. 2(f). Pour
autant qu'il est possible, en se fondant sur l'art.
223(2), de consid6rer que 'art. 223 contient en lui-
mime une disposition de fond sp6cifique, l'art. 1(a)
ne le rend pas inop6rant. A supposer que grAce & la
disposition ane s'en voir priv6 que par l'application
r6guli&re de la loiD, il est possible de contr6ler le
fond de la 16gislation f6d6rale il faudrait avancer
des raisons convaincantes pour que la Cour soit
fond6e A exercer en l'espice une comp6tence con-
f6r6e par la loi, par opposition i une comp6tence

890 [1972] S.C.R.CURR V. THE QUEEN



CURR C. LA REINE

by which a Court should be guided. Neither reasons
nor underlying standards were offered here.

There is no merit in the submission that the pre-
s. 223 state of the law which was favourable to a
potential accused person, could not be changed to
his disadvantage without offending s. 1(b). The
Canadian Bill of Rights did not freeze the federal
statutes on the day it came into effect.

The appellant's submission under s. (2) fails. A
peace officer acting under s. 223 (1) is not covered by
the words "other authority" in s. 2(d). Otherwise, the
contention would amount to a claim to have the
benefit of counsel whenever a peace officer is in the
performance of a statutory duty to require a suspect
to give information or to submit to a physical test.
This result does not flow from s. 2(d). The function
confided to a peace officer under s. 223(1) does not
bring him within s. 2(d). Moreover, the compelled
provision of a breath sample by a person without
concurrent protection against its use in evidence
against him, does not offend against the self-crimina-
tion guarantee in s. 2(d). That section gives no war-
rant for applying the privilege against self-crimina-
tion at large. The formulation of the privilege in
s. 2(d) is a qualified one; the section goes no farther
than to render inoperative any statutory or non statu-
tory rule of federal law that would compel a person
to criminate himself before a Court or like tribunal
through the giving of evidence, without concurrently
protecting him against its use against him. It follows
that the compulsory taking of a breath sample and
the introduction of the analysis into evidence, if
properly provided for, and, alternatively, the pro-
vision of a sanction for the unjustified refusal to give
a breath sample cannot be effectively challenged
under s. 2(d).

APPEAL from a judgment of the Court of
Appeal for Ontario', affirming a judgment of
Fraser J.

R. E. Walker, for the appellant.

M. Manning, for the respondent.

conf6r6e par la constitution, pour enlever tout effet
a une disposition de fond diment adopt6e par le
Parlement. Ces raisons doivent se rapporter i des
normes objectives et faciles h appliquer, qui doivent
guider les tribunaux. En l'esp~ce, aucune raison ni
aucune norme fondamentale n'ont 6t6 6nonc6es.

On ne peut voir le bien-fond6 de la pr6tention A
l'effet qu'on ne pouvait modifier au d6triment d'un
6ventuel pr6venu le droit qui existait avant 1'adop-
tion de l'art. 223, lequel lui 6tait plus favorable,
sans enfreindre l'art. 1(b). La Ddclaration cana-
dienne des droits n'a pas gel6 la 16gislation f6d6rale
A la date de son entr6e en vigueur.

Les pr6tentions de l'appelant fond6es sur l'art.
2(d) doivent tre rejet6es. L'agent de la paix qui
agit en vertu de l'art. 223(1) n'est pas vis6 par l'ex-
pression <autre autorit6> de l'art. 2(d). Autrement,
it s'agirait de la revendication du droit de retenir
les services d'un avocat chaque fois qu'un agent de
la paix se voit dans l'obligation 16gale d'exiger d'un
suspect qu'il donne des renseignements ou qu'il se
soumette a une analyse. Ce n'est pas l 1'effet de
l'art. 2(d). La tache des agents de la paix, aux
termes de l'art. 223(1), ne les assujettit pas & l'art.
2(d). De plus, I'extorsion d'un 6chantillon d'haleine,
en l'absence de toute protection pour la personne en
question contre l'utilisation de cet 6chantillon comme
preuve contre lui, ne va pas h l'encontre de la garan-
tie relative a son propre t6moignage de l'art. 2(d).
Cet article ne garantit pas l'application g~n6rale du
privilige relatif A la protection d'une personne contre
son propre t6moignage. La formulation de ce privi-
16ge, a l'art. 2(d), est restreinte; I'article ne fait pas
plus que rendre inop6rante toute rigle de droit f6d6-
rale, 6nonc6e dans une loi formelle ou non, qui
obligerait quelqu'un a s'accuser devant une cour ou
un tribunal semblable en fournissant une preuve,
sans en meme temps le prot6ger contre l'utilisation
de cette preuve contre lui. II s'ensuit que l'obligation
de fournir un 6chantillon d'haleine et la pr6sentation
de l'analyse en preuve, et, subsidiairement, I'6tablis-
sement d'une sanction pour refus injustifi6 de fournir
1'6chantillon d'haleine ne peuvent pas 8tre valable-
ment contest6s en vertu de 'art. 2(d).

APPEL d'un jugement de la Cour d'appel de
l'Ontariol, confirmant un jugement du Juge Fraser.

R. E. Walker, pour 1'appelant.

M. Manning, pour l'intim6e.

1 [1971] 3 O.R. 167,.4 C.C.C. (2d) 24.
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THE CHIEF JUSTICE-This is an appeal by
leave from a judgment of the Court of Appeal for
Ontario' dismissing without recorded reasons an
appeal from the decision of Fraser J. who an-
swered affirmatively the following question stated
by the Trial Judge:

Did I err in law in holding that section 223 of the
Criminal Code and section 224(A) (3) of the Crimi-
nal Code are rendered inoperative by virtue of a
conflict with the Canadian Bill of Rights?

Having had the advantage of reading the rea-
.sons prepared by my brothers Ritchie and Laskin,
I agree that the appeal should be disposed of as
they propose. In view of the all embracing scope
of the Canadian Bill of Rights and the relatively
recent character of this important statute, I would
prefer, while I appreciate the learned considera-
tion given to the matter by my brother Laskin, to
confine my opinion to the facts of this case, adopt
the simpler approach taken by my brother Ritchie
and rest my opinion on the reasons he gave which,
in my respectful view, are sufficient for the deci-
sion of this particular case.

The judgment of Abbott, Hall, Spence, Pigeon
and Laskin JJ. was delivered by

LASKIN J.-The Canadian Bill of Rights, 1960
(Can.), c. 44 is invoked in this case to sterilize
certain provisions of the Criminal Code, viz., ss.
223 and 224A(3), as enacted by s. 16 of the
Criminal Law Amendment Act, 1968-69 (Can.),
c. 38. That it may have a sterilizing effect upon
federal legislation was decided by this Court in
Regina v. Drybones2. Whether that must be the
result here in no way depends upon what was
decided in Regina v. Drybones.

The appellant was charged under s. 223(2)
with failing or refusing, without reasonable excuse,
to comply with a demand by a peace officer under
s. 223(1) for a breath sample to enable an anal-
ysis to be made to determine the proportion of

'[1971] 3 O.R. 167, 4 C.C.C. (2d) 24.
2 [1970] S.C.R. 282, 10 C.R.N.S. 334, 71 W.W.R. 161,

[1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473.

LE JUGE EN CHEF-Il s'agit d'un appel inter-
jet6, sur permission, contre l'arret de la Cour
d'appel de l'Ontario' rejetant sans motifs 6crits
l'appel port6 contre la d6cision du Juge Fraser,
qui a r6pondu par l'affirmative A la question sui-
vante 6nonc6e par le juge de premibre instance:
[TRADUCTION] Ai-je commis une erreur de droit en
d6cidant que ]'article 223 du Code criminel et l'ar-
ticle 224A(3) du Code criminel sont inopdrants
parce qu'ils vont A l'encontre de la D6claration cana-
dienne des droits?

Ayant eu l'avantage de lire les motifs de mes
collbgues les Juges Ritchie et Laskin, je conviens
q ue l'appel doit 8tre r6gl6 comme ils le proposent.

tant donn6 la port6e g6n6rale de la Diclaration
canadienne des droits et le caractbre relativement
r6cent de cette importante loi, je pr6fire, tout en
reconnaissant la valeur du savant expos6 de mon
collbgue le Juge Laskin sur la question, me limiter
aux faits de l'espice, adopter le point de vue plus
simple de mon colligue le Juge Ritchie et fonder
mon opinion sur les motifs qu'il a donn6s et qui,
h mon humble avis, sont suffisants pour d6cider
la pr6sente affaire.

Le jugement des Juges Abbott, Hall, Spence,
Pigeon et Laskin a 6t6 rendu par

LE JUGE LASKIN-La Diclaration canadienne
des droits, 1960 (Can.), c. 44, est invoqu6e en
l'espice pour rendre inapplicables certaines dis-
positions du Code criminel, soit les articles 223
et 224A(3), tels qu'ils sont 6dictis par 1'art. 16
de la Loi 1968-69 modifiant le droit pinal,
1968-69 (Can.), c. 38. Dans I'arr~t Regina c.
Drybones2, cette Cour a d6cid6 que la D6claration
peut avoir pour effet de rendre inapplicable une
loi f6ddrale. La question de savoir si la D6clara-
tion produit cet effet dans ce cas-ci ne d6pend
aucunement de ce qui a 6t6 d6cid6 dans l'arrt
Regina c. Drybones.

L'appelant a 6t6 accus6 en vertu de 'art.
223(2) d'avoir, sans excuse raisonnable, fait d6-
faut ou refus6 d'obtempdrer A une sommation qui
lui 6tait faite par un agent de ]a paix aux termes
de l'art. 223(1), de fournir un 6chantillon de son

1[1971] 3 O.R. 167, 4 C.C.C. (2d) 24.
2 [1970] R.C.S. 282, 10 C.R.N.S. 334, 71 W.W.R. 161,

[1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473.
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alcohol in his blood. The provincial judge before
whom the charge was tried concluded that the
Crown had proved its case against the appellant
beyond a reasonable doubt. Nonetheless, he dis-
missed the charge on the ground that s. 223 was
inoperative because of the Canadian Bill of
Rights. Thereafter, he acceded to a Crown request
to state a case in which the following question
was submitted for determination:

Did I err in law in holding that section 223 of the
Criminal Code and section 224A(3) of the Criminal
Code are rendered inoperative by virtue of a con-
flict with the Canadian Bill of Rights?

Fraser J., after extensive reasons, answered this
question in the affirmative, and an appeal from
his judgment was dismissed without written rea-
sons. Leave to appeal to this Court was granted
by an order of October 6, 1971.

In view of the course of the argument, I deem
it prudent to put at the forefront of these reasons
two rather obvious propositions; first, the Cana-
dian Bill of Rights did not freeze the federal
statute book as of its effective date, which was
August 10, 1960; and, second, federal law enacted
after the date of the Canadian Bill of Rights as
well as pre-existing federal law may be found to
run foul of the prescriptions of the Canadian Bill
of Rights.

Sections 223 and 224A(3) of the Criminal
Code are connected with s. 222, as enacted at
the same time, and I reproduce all these provi-
sions preliminary to a consideration of the effect
of the Canadian Bill of Rights upon ss. 223 and
224A(3). They read as follows:

222. Every one who, while his ability to drive a
motor vehicle is impaired by alcohol or a drug,
drives a motor vehicle or has the care or control of
a motor vehicle, whether it is in motion or not, is
guilty of an ... offence ...

223. (1) Where a peace officer on reasonable and
probable grounds believes that a person is commit-
ing, or at any time within the preceding two hours
has committed, an offence under section 222, he may,
by demand made to that person forthwith or as soon

haleine pour qu'on l'analyse et 6tablisse la pro-
portion d'alcool dans son sang. Le juge provincial
qui a entendu la cause a conclu que la Couronne
avait 6tabli 1'accusation contre l'appelant hors
de tout doute raisonnable. Nanmoins, il a ac-
quitt6 ce dernier pour le motif que l'article 223
6tait inop6rant & cause de la Ddclaration cana-
dienne des droits. Par la suite, il a accueilli la de-
mande d'expos6 de cause form6e par la Couronne
et renfermant la question suivante:

[TRADUCTION] Ai-je commis une erreur de droit en
d6cidant que l'article 223 du Code criminel et l'ar-
ticle 224A(3) du Code criminel sont inop6rants
parce qu'ils vont l'encontre de la D6claration cana-
dienne des droits?

Dans de longs motifs, le Juge Fraser a rdpondu
par I'affirmative; un appel contre sa d6cision a
6t6 rejet6 sans motifs 6crits. La permission d'inter-
jeter appel h cette Cour a 6t6 accordie par une
ordonnance dat6e du 6 octobre 1971.

ttant donn6 le cours qu'ont suivi les paidoiries,
je crois qu'il serait prudent de mettre en relief,
dans les pr6sents motifs, deux propositions plu-
t6t 6videntes; d'abord, la Ddclaration canadienne
des droits n'a pas geld la 16gislation f6d6rale a la
date de son entr6e en vigueur, le 10 aofit 1960;
deuxibment, il est possible de conclure qu'une loi
f6d6rale adopt6e apris la date d'entrde en vigueur
de la Diclaration canadienne des droits ou qui
existait avant cette date va A l'encontre des dis-
positions de la D6claration.

Les article 223 et 224A(3) du Code criminel
ont un rapport avec l'article 222 , ayant 6t6
adoptds en m~me temps, et avant d'examiner
1'effet de la Ddclaration canadienne des droits sur
les articles 223 et 224A(3), je cite toutes ces
dispositions:

222. Quiconque, A un moment oil sa capacit6 de
conduire un v6hicule h moteur est affaiblie par
l'effet de l'alcool ou d'une drogue, conduit un v6hi-
cule A moteur ou en a la garde ou le contr6le, que
ce v6hicule soit en mouvement ou non, est cou-
pable ... d'une infraction ...

223. (1) Lorsqu'un agent de la paix croit, en
s'appuyant sur des motifs raisonnables et probables,
qu'une personne est en train de commettre, ou a
commis A quelque moment au cours des deux heures
prdcddentes, une infraction A l'article 222, il peut,
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as practicable, require him to provide then or as soon
thereafter as is practicable a sample of his breath
suitable to enable an analysis to be made in order
to determine the proportion, if any, of alcohol in
his blood, and to accompany the peace officer for
the purpose of enabling such a sample to be taken.

(2) Every one who, without reasonable excuse,
fails or refuses to comply with a demand made to
him by a peace officer under subsection (1) is guilty
of an offence punishable on summary conviction
and it liable to a fine of not less than fifty dollars
and not more than one thousand dollars or to im-
prisonment for not more than six months, or both.

224A. (3) In any proceedings under section 222,
evidence that the accused, without reasonable excuse,
failed or refused to comply with a demand made to
him by a peace officer under subsection (1) of
section 223 is admissible and the court may draw an
inference therefrom adverse to the accused.

The contention of the appellant is that ss. 223
and 224A(3) are in collision with s. 1(a) (b) and
s. 2(d) (e) (f) of the Canadian Bill of Rights. I
reproduce these provisions, along with s. 5(1) (2)
which was also brought into play in connection
with the various submissions made by the parties.
They are as follows:

1. It is hereby recognized and declared that in
Canada there have existed and shall continue to exist
without discrimination by reason of race, national
origin, colour, religion or sex, the following human
rights and fundamental freedoms, namely,

(a) the right of the individual to life, liberty,
security of the person and enjoyment of property,
and the right not to be deprived thereof except by
due process of law;
(b) the right of the individual to equality before
the law and the protection of the law;

2. Every law of Canada shall, unless it is expressly
declared by an Act of Parliament of Canada that it
shall operate notwithstanding the Canadian Bill of
Rights, be so construed and applied as not to abro-
gate, abridge or infringe or to authorize the abroga-
tion, abridgement or infringement of any of the

par sommation faite A cette personne sur-le-champ
ou aussit8t que c'est mat6riellement possible, exiger
que cette personne fournisse alors ou aussit~t que
c'est matiriellement possible par la suite, un 6chan-
tillon de son haleine propre A permettre de faire une
analyse en vue d'6tablir la proportion d'alcool dans
son sang, le cas 6ch6ant, et qu'elle le suive afin de
permettre le pr616vement d'un tel 6chantillon.

(2) Quiconque, sans excuse raisonnable, fait d6-
faut ou refuse d'obtemp~rer h une sommation qui
lui est faite par un agent de la paix aux termes du
paragraphe (1), est coupable d'une infraction punis-
sable sur d6claration sommaire de culpabilit6, et
passible d'une amende d'au moins cinquante dollars
et d'au plus mille dollars ou d'un emprisonnement
d'au plus six mois, ou des deux peines h la fois.

224A. (3) Dans toutes proc6dures en vertu de
Particle 222, la preuve que le pr6venu, sans excuse
raisonnable, a fait d6faut ou refus6 d'obtempdrer A
une sommation qui Iui a 6t6 faite par un agent de la
paix en vertu du paragraphe (1) de l'article 223, est
admissible et le tribunal peut en tirer une conclusion
d6favorable A I'accus6.

L'appelant soutient que les art. 223 et 224A(3)
vont A l'encontre des alin6as (a) et (b) de l'article
1 et des alin6as (d), (e) et (f) de l'art. 2 de la
Ddclaration canadienne des droits. Je cite ces
dernibres dispositions, ainsi que les par. (1) et
(2) de 1'art. 5, qui entrent 6galement en ligne de
compte en ce qui concerne les diverses pr6ten-
tions des parties. Ces dispositions se lisent comme
suit:

1. Il est par les pr6sentes reconnu et d6clar6 que
les droits de I'homme et les libert6s fondamentales
ci-aprbs 6nonc6s ont exist6 et continueront A exister
pour tout individu au Canada quels que soient sa
race, son origine nationale, sa couleur, sa religion
ou son sexe:

(a) le droit de l'individu A la vie, a la libert6, h la
s6curit6 de la personne ainsi qu'a la jouissance
de ses biens, et le droit de ne s'en voir priv6 que
par l'application r6gulibre de la loi;
(b) le droit de l'individu A l'6galit6 devant la loi et
A la protection de la loi;

2. Toute loi du Canada, A moins qu'une loi du
Parlement du Canada ne d6clare express6ment qu'elle
s'appliquera nonobstant la D6claration canadienne
des droits, doit s'interpr6ter et s'appliquer de ma-
nibre h ne pas supprimer, restreindre on enfreindre
l'un quelconque des droits on des libert6s reconnus
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rights or freedoms herein recognized and declared,
and in particular, no law of Canada shall be con-
strued or applied so as to

(d) authorize a court, tribunal, commission,
board or other authority to compel a person to
give evidence if he is denied counsel, protection
against self crimination or other constitutional
safeguards;
(e) deprive a person of the right to a fair hearing
in accordance with the principles of fundamental
justice for the determination of his rights and
obligations;
(f) deprive a person charged with a criminal
offence of the right to be presumed innocent until
proved guilty according to law in a fair and pub-
lic hearing by an independent and impartial tri-
bunal, or of the right to reasonable bail without
just cause;

5. (1) Nothing in Part I shall be construed to
abrogate or abridge any human right or fundamental
freedom not enumerated therein that may have ex-
isted in Canada at the commencement of this Act.

(2) The expression "law of Canada" in Part I
means an Act of the Parliament of Canada
enacted before or after the coming into force of this
Act, any order, rule or regulation thereunder, and
any law in force in Canada or in any part of Canada
at the commencement of this Act that is subject to
be repealed, abolished or altered by the Parliament
of Canada.

The reference by counsel for the appellant to
s. 5(1) was not amplified by any indication of a
tenable ground thereunder for questioning the
operative effect of ss. 223 and 224A(3) of the
Criminal Code. The same observation applies to
the invocation of s. 2(e) and (f) of the Canadian
Bill of Rights. The accused was heard on the
charge against him and had full opportunity to
make his defence. His objection to the charge,
arising out of his refusal to give a sample of his
breath, did not involve any allegation of a denial
of a fair hearing but went rather to the substan-
tive character of s. 223 and, in consequence, to

et d6clar6s aux pr6sentes, ni A en autoriser la sup-
pression, la diminution on la transgression, et en
particulier, nulle loi du Canada ne doit s'interpr6ter
ni s'appliquer comme

(d) autorisant une cour, un tribunal, une commis-
sion, un office, un conseil ou une autre autorit6 h
contraindre une personne A t6moigner si on lui
refuse le secours d'un avocat, la protection contre
son propre t6moignage ou l'exercice de toute ga-
rantie d'ordre constitutionnel;
(e) privant une personne du droit a une audition
impartiale de sa cause, selon les principes de
justice fondamentale, pour la d6finition de ses
droits et obligations;
(f) privant une personne accus6e d'un acte cri-
minel du droit a la prisomption d'innocence jus-
qu'a ce que la preuve de sa culpabilit6 ait 6t6
6tablie en conformit6 de la loi, aprbs une audition
impartiale et publique de sa cause par un tribunal
ind6pendant et non pr6jug6, ou la privant sans
juste cause du droit a un cautionnement raison-
nable;

5. (1) Aucune disposition de la Partie I ne doit
s'interpr6ter de manibre ' supprimer ou restreindre
l'exercice d'un droit de l'homme ou d'une libert6
fondamentale non 6numbr6s dans ladite Partie et
qui peuvent avoir exist6 au Canada lors de la mise
en vigueur de la pr6sente loi.

(2) L'expression dloi du Canada>, A la Partie I,
d6signe une loi du Parlement du Canada, 6dict6e
avant ou apris la mise en vigueur de la pr6sente loi,
ou toute ordonnance, rbgle ou r~glement 6tabli sous
son r6gime, et toute loi ex6cutoire au Canada ou
dans une partie du Canada lors de l'entrde en appli-
cation de la pr6sente loi, qui est susceptible d'abro-
gation, d'abolition ou de modification par le Parle-
ment du Canada.

Lorsqu'il a invoqu6 1'art. 5(1), 1'avocat de
l'appelant n'a pas essay6 de d6gager de cet article
un motif valable de contester 1'application des
art. 223 et 224A(3) du Code criminel. Il en est
de mime pour les alin6as (e) et (f) de l'art. 2
de la Diclaration canadienne des droits qu'il a
invoqu6s. Le pr6venu a 6t6 entendu quant A
1'accusation port6e contre lui et il a eu l'occasion
de pr6senter sa d6fense. L'objection qu'il a for-
mul6e relativement h l'accusation, laquelle d6cou-
lait de son refus de fournir un 6chantillon d'ha-
leine, ne se fondait pas sur une alligation d'avoir

t6 priv6 d'une audition 6quitable, mais concer-
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an issue of proof under s. 224A(3) of the
Criminal Code. If it is compatible with the Cana-
dian Bill of Rights to require a person, on pain
of liability to punishment, to give a sample of his
breath under s. 223(1), I see no violation of
s. 2(f) of the Canadian Bill of Rights in making
evidence of unjustified refusal admissible on an
impaired driving charge under s. 222 of the
Criminal Code. The presumption of innocence is
not necessarily qualified by a statutory provision
for the admission of rebuttable evidence, and
certainly not by a statutory provision, like
s. 224A(3), for the admission of evidence from
which a Court may, not must, draw an inference
adverse to the accused.

The operative effect of s. 224A(3) in the light
of the Canadian Bill of Rights depends, therefore,
on the operative effect of s. 223; and if this last-
mentioned provision is in any way in conflict
with the Canadian Bill of Rights, that conflict
must be found, if at all, in s. 1(a) or in s. 1(b)
or in s. 2(d) thereof.

In considering the reach of s. 1(a) and s. 1(b),
and, indeed, of s. 1 as a whole, I would observe,
first, that the section is given its controlling force
over federal law by its referential incorporation
into s. 2; and, second, that I do not read it as
making the existence of any of the forms of pro-
hibited discrimination a sine qua non of its opera-
tion. Rather, the prohibited discrimination is an
additional lever to which federal legislation must
respond. Putting the matter another way, federal
legislation which does not offend s. 1 in respect
of any of the prohibited kinds of discrimination
may nonetheless be offensive to s. 1 if it is viola-
tive of what is specified in any of the clauses (a)
to (f) of s. 1. It is, d fortiori, offensive if there
is discrimination by reason of race so as to deny
equality before the law. That is what this Court
decided in Regina v. Drybones and I need say
no more on this point.

nait plut6t le fond de I'art. 223 et par cons6quent,
se rattachait & une question de preuve en vertu
de l'article 224A(3) du Code criminel. S'il est
possible, tout en respectant la Declaration cana-
dienne des droits, d'obliger quelqu'un, sous peine
de punition, h fournir un 6chantillon de son ha-
leine en vertu de l'art. 223(1), je ne crois pas
qu'en d6clarant recevable la preuve d'un refus
injustifi6, dans le cas d'une accusation, en vertu
de 'art. 222 du Code criminel, d'avoir conduit
un v6hicule A un moment oa la capacit6 de con-
duire de l'accus6 6tait affaiblie, on viole l'alinda
(f) de I'art. 2 de la Ddclaration canadienne des
droits. La pr6somption d'innocence n'est pas n6-
cessairement restreinte du fait qu'une disposition
16gale autorise la pr6sentation d'une preuve r6fu-
table, et certainement pas du fait qu'une disposi-
tion 16gale, comme l'art. 224A(3), autorise la
pr6sentation d'une preuve dont une Cour peut,
non pas doit, tirer une conclusion d6favorable A
l'accus6.

Eu 6gard & la Ddclaration canadienne des droits,
['application de l'art. 224A(3) d6pend donc de
celle de l'art. 223; et si cette dernibre disposition
va de quelque fagon que ce soit a l'encontre de la
Ddclaration canadienne des droits, ce doit 6tre en
vertu des alin6as (a) ou (b) de l'art. 1 ou de
1'alinia (d) de I'art. 2 de celle-ci.

En ce qui concerne la port6e des alin6as (a)
et (b) de l'art. 1 et, en fait, celle de l'art. 1 au
complet, je signale, d'abord, que cet article exerce
une influence sur la l6gislation f6d6rale du fait
qu'il est mentionn6 indirectement A l'art. 2;
deuxibmement, je n'interprdte pas cet article com-
me s'appliquant uniquement lorsque existe l'une
ou l'autre forme de discrimination interdite. La
discrimination interdite est plut6t une norme sup-
pl6mentaire que la l6gislation f6d6rale doit res-
pecter. En d'autres termes, une loi f6ddrale qui
ne viole pas l'article 1 en ce qui concerne l'un ou
l'autre des genres interdits de discrimination, peut
n6anmoins le violer si elle porte atteinte & l'un
des droits garantis par les alindas (a) A (f) de
l'art. 1. Ele constitue a fortiori une violation s'il
y a discrimination en raison de la race d'une per-
sonne, de fagon A priver celle-ci du droit A I'6ga-
lit6 devant la loi. C'est ce qu'a d6cid6 cette Cour
dans l'arrat Regina c. Drybones; je n'ai rien d'au-
tre & ajouter sur ce point.
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It is, therefore, not an answer to reliance by
the appellant on s. 1(a) and s. 1(b) of the
Canadian Bill of Rights that s. 223 does not dis-
criminate against any person by reason of race,
national origin, colour, religion or sex. The
absence of such discrimination still leaves open
the question whether s. 223 can be construed and
applied without abrogating, abridging or infring-
ing the rights of the individual listed in s. 1(a)
and s. 1 (b). What the appellant pointed to in
s. 1(a) was the guarantee of "due process of law",
and his contention under s. 1(b) was that s. 223
denied him "the protection of the law". I shall
deal with these submissions in turn.

The phrase "due process of law" has its con-
text in the words of s. 1(a) that precede it. In
the present case, the connection stressed was with
"the right of the individual to ... security of the
person". It is obvious that to read "due process
of law" as meaning simply that there must be
some legal authority to qualify or impair security
of the person would be to see it as declaratory
only. On this view, it should not matter whether
the legal authority is found in enacted law or
in unenacted or decisional law. Counsel for the
appellant does not, of course, stop here. He con-
tended for a qualitative test of legislation to meet
the standard of due process of law and urged that
the Court find that s. 223 fell below it. This was,
however, a bare submission, not reinforced by
any proposed yardstick.

What it amounted to was an invitation to this
Court to monitor the substantive content of legis-
lation by reference to s. 1(a). The invitation is
to take the phrase "except by due process of
law" beyond its antecedents in English legal his-
tory, and to view it in terms that have had sanc-
tion in the United States in the consideration there
of those parts of the Fifth and Fourteenth Amend-
ments to the American Constitution that forbid
the federal and state authorities respectively to
deprive any person of life, liberty or property
without due process of law.

Par cons6quent, on ne saurait r6pondre & l'ar-
gument de l'appelant, fond6 sur les alin6as (a)
et (b) de l'art. 1 de la Diclaration canadienne
des droits, en disant que 1'article 223 ne fait au-
cune distinction entre les particuliers en raison de
leur race, de leur origine nationale, de leur cou-
leur, de leur religion ou de leur sexe. En l'absence
de pareille discrimination, il reste encore & d6ter-
miner si l'art. 223 peut s'interpr6ter et s'appliquer
de manibre a ne pas supprimer, restreindre ou
enfreindre les droits mentionn6s aux alindas (a) et
(b) de l'art. 1. L'appelant a signal6 que l'alinia
(a) de 1'art. 1, garantit l'application rigulinre de
la loi> et qu'aux termes de l'alin6a (b) de l'art. 1,
I'art. 223 le privait de cla protection de la loi>.
Je vais examiner ces deux pr6tentions s6par6ment.

Il faut lire l'expression <application r6gulibre de
la loi> dans son contexte, eu 6gard au texte de
l'alin6a (a) de l'art. 1 qui la pr6c6de. En l'espice,
c'est par rapport au edroit de l'individu A ... la
s6curit6 de la personne2 qu'elle est invoqu6e. De
toute 6vidence, interpr6ter l'expression gapplica-
tion r6gulinre de la loib comme signifiant simple-
ment qu'il doit y avoir un fondement 16gal per-
mettant de diminuer on de restreindre la s6curit6
de la personne, 6quivaudrait & en faire une simple
d6claration. Dans ce cas, il importe peu que le fon-
dement 16gal se trouve dans une loi ou dans le
droit non 6crit ou la jurisprudence. tvidemment,
l'avocat de l'appelant va plus loin. II a demand6
une appriciation qualitative de la loi en fonction
de la norme de l'application r6gulibre de la loi et
it a demand6 & cette Cour de conclure que l'art.
223 ne respectait pas cette norme. Il s'agissait,
toutefois, d'une simple pr6tention, et aucune me-
sure d'appr6ciation n'a td propos6e & son appui.

En somme, on invite cette Cour A contr6ler le
fond de la loi en fonction de l'alinia (a) de l'art.
1. On veut qu'elle interpr~te l'expression ene s'en
voir priv6 que par l'application r6gulibre de la loi>
plus largement que ne le permettent les pr6c6dents
du droit anglais, qu'elle l'interprdte de la fagon qui
a 6t6 sanctionn6e aux Itats-Unis lorsque ont 6
examin6es les parties des cinquibme et quatorzibme
amendements & la Constitution ambricaine interdi-
sant aux autorit6s f6d6rales et aux ttats respec-
tivement de priver une personne de sa vie, de sa
libert6 ou de ses biens sans que la loi soit r6gu-
librement appliqu6e.
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The English antecedents, specifically 28 Edw.
III, c. 3 of 1355 ("no man of what state or con-
dition he be, shall be put out of his lands or tene-
ments nor taken, nor disinherited, nor put to
death without he be brought to answer by due
process of law") as backed up by the earlier
Magna Carta, c. 29, reissue of 1225 (famous
for the phrase "per legem terrae"), point to pro-
cedural considerations, although it has been con-
tended that they go farther: see McIlwain: Due
Process of Law in Magna Carta (1914), 14 Col.
L. Rev. 27. It is evident from s. 2 of the Canadian
Bill of Rights that its specification of particular
procedural protections is without limitation of any
others that may have a source in s. 1.

In so far as s. 223, and especially s. 223(1),
may be regarded as a procedural aid to the en-
forcement of the substantive offence created by
s. 222, I do not find it obnoxious to s. 1(a) of
the Canadian Bill of Rights. I am unable to ap-
preciate what more can be read into s. 1(a) from
a procedural standpoint than is already compre-
hended by s. 2(e) ("a fair hearing in accordance
with the principles of fundamental justice") and
by s. 2(f) ("a fair and public hearing by an in-
dependent and impartial tribunal"). I need not
consider here whether the express concern of
s. 2(f) with criminal charges indicates that
s. 2(e) must refer to non-criminal proceedings. I
would not read these two provisions as pointing
to different standards of procedural fairness in
their respective applications (if that be the case)
to non-criminal and criminal proceedings, save as
those standards spring from the nature of the
proceeding.

There is no occasion here to look at s. 223 in
terms of the revulsion and shock of conscience
which influenced the Supreme Court of the United
States in Rochin v. California3 to hold that the
due process clause of the Fourteenth Amendment
was there violated. It was a case of forcing upon

Dans les pric6dents anglais, et particulibrement
dans 28 Edw. III, c. 3 de 1355 (taucun individu,
quel que soit son statut ou son 6tat, ne doit 8tre
priv6 de ses biens-fonds ou possessions, ni empri-
sonn6, ni d6sh6rit6, ni mis A mort sans avoir 6t6
appel6 A pr6senter sa d6fense par l'application r6-
gulibre de la loi>), 6tay6 par la Magna Carta,
c. 29, r6vision de 1225 (fameuse pour l'expression
<per legem terrae>), c'est de la proc6dure qu'il
s'agit, bien que certains donnent A ces arr&ts une
port6e plus 6tendue: voir McIlwain: Due Process
of Law in Magna Carta (1914), 14 Col. L.Rev.
27. Il ressort clairement de l'article 2 de la Dicla-
ration canadienne des droits que les protections
qui y sont pr6cis6es quantA la proc6dure le sont
sans pr6judice de toutes autres garanties pouvant
d6couler de l'art. 1.

Dans la mesure oil on peut consid6rer que l'art.
223, et particulibrement son par. (1), indique la
proc6dure A suivre quant A l'infraction mat6rielle
cr66e par 1'art. 222, je ne crois pas qu'il soit in-
compatible avec 1'alin6a (a) de 1'art. 1 de la
D&claration canadienne des droits. Du point de
vue de la proc6dure, je ne puis voir ce que 1'alin6a
(a) de l'art. 1 peut viser en plus de ce que com-
prennent d6ji l'alin6a (e) de 1'art. 2 (cune audi-
tion impartiale de sa cause, selon les principes de
justice fondamentale>) et l'alin6a (f) de 1'art. 2
(<<une audition impartiale et publique de sa cause
par un tribunal ind6pendant et non pr6jug6>). Je
n'ai pas A me demander en I'espice si du fait que
l'alinda (f) de l'art. 2 vise express6ment des accu-
sations criminelles, il faut consid6rer que l'alinia
(e) du meme article a trait aux proc6dures non
criminelles. D'apris moi, ces deux dispositions
n'6noncent pas des normes diff6rentes d'6quit6
dans la proc6dure en ce qui concerne leurs appli-
cations respectives (le cas 6ch6ant) aux proce-
dures non criminelles et aux proc6dures crimi-
nelles, sauf dans la mesure oii ces normes d6cou-
lent de la nature des proc6dures.

Il n'y a pas lieu ici de voir l'art. 223 avec la
r6pulsion et le scrupule de conscience qui ont
pouss6 la Cour supreme des ttats-Unis, dans la
cause Rochin v. California3 , A d6cider que la
clause de 1'application r6guli re de la loi figurant
au quatorzibme amendement avait 6t6 viol6e. Dans

( (1952), 342 U.S. 165.
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a suspect the use of an emetic to obtain morphine
capsules which he had swallowed. In my opinion,
the policy reflected in s. 222 could properly, at
the instance of Parliament, be supported by the
prescriptions of s. 223 without there being any
denial to an accused of a fair hearing, that is, of
due or just process.

Counsel for the respondent conceded in argu-
ment that s. 1(a) could have application to pre-
trial matters affecting a person who is or is about
to be charged with an offence. He submitted, how-
ever, that in the present case self-crimination was
the only possible ground of objection under s. 1 (a)
and, since it was covered expressly in s. 2(d),
there was no reason to consider it separately
and independently under s. 1(a). The force of
this submission depends on a view of the scope
of s. 2(d) on which counsel for the appellant and
counsel for the Crown are in disagreement; and,
accordingly, I defer consideration of the scope of
the protection against self-crimination, so far as
it may be comprehended under s. 1(a) as well as
under s. 2(d), until I give my reasons on the
appellant's submissions with respect to s. 2(d).

In so far as s. 223 may be regarded, in the
light of s. 223(2), as having specific substantive
effect in itself, I am likewise of the opinion that
s. 1(a) of the Canadian Bill of Rights does not
make it inoperative. Assuming that "except by
due process of law" provides a means of control-
ling substantive federal legislation-a point that
did not directly arise in Regina v. Drybones-.
compelling reasons ought to be advanced to justi-
fy the Court in this case to employ a statutory
(as contrasted with a constitutional) jurisdiction
to deny operative effect to a substantive measure
duly enacted by a Parliament constitutionally com-
petent to do so, and exercising its powers in ac-
cordance with the tenets of responsible govern-
ment, which underlie the discharge of legislative
authority under the British North America Act.
Those reasons must relate to objective and man-
ageable standards by which a Court should be

cette cause-la, on avait administr6 de force un
6m6tique h un suspect en vue d'obtenir les com-
primes de morphine qu'il avait aval6s. A mon avis,
la ligne de conduite que reflite l'art. 222 pour-
rait, si le Parlement le voulait, 8tre appuy6e par
les prescriptions de l'art. 223 sans que le pr6venu
soit priv6 d'une audition 6quitable, c'est-h-dire de
I'application r6gulire ou juste de la loi.

L'avocat de l'intim6e a admis dans sa plaidoi-
rie que IFalin6a (a) de l'art. 1 pouvait s'appliquer
aux d6marches prdalables au procks qui concer-
nent une personne accus6e d'une infraction on sur
le point de l'8tre. Toutefois, il a soutenu qu'en
l'espice, 1auto-accusation constituait le seul motif
d'objection en vertu de l'alinda (a) de l'art. 1 et
qu'6tant donn6 que cette question 6tait express6-
ment trait6e i l'alin6a (d) de l'art. 2, il n'y avait
pas lieu de la consid6rer s6par6ment et ind6pen-
damment en vertu de l'alin6a (a) de l'art. 1. La
valeur de cette pr6tention d6pend de la fagon
dont on envisage la port6e de l'alinia (d) de
l'art. 2, question sur laquelle l'avocat de 1'appe-
lant et le procureur de la Couronne ne s'entendent
pas; par cons6quent, j'examinerai l'6tendue de la
protection d'une personne contre son propre t-
moignage, dans la mesure oii 1'alinda (a) de l'art.
1 et l'alinia (d) de l'art. 2 assurent cette protec-
tion, apris avoir exprim6 mes motifs quant aux
pr6tentions de l'appelant relativement h ce dernier
alinia.

Pour autant qu'il est possible, en se fondant sur
le par. 2 de l'art. 223, de consid6rer que l'art. 223
contient en lui-m8me une disposition de fond sp6-
cifique, je crois aussi que l'alin6a (a) de l'art. 1
de la D&laration canadienne des droits ne le rend
pas inopdrant. A supposer que grace h la dispo-
sition <<ne s'en voir priv6 que par I'application
r6gulibre de la loi>, il est possible de contr6ler le
fond de la l6gislation f6d6rale-question qui n'a
pas directement 6t6 soulevie dans 1'affaire Regina
c. Drybones-il faudrait avancer des raisons
convaincantes pour que la Cour soit fond6e A
exercer en l'espbce une comp6tence conf6r6e par
la loi (par opposition A une comp6tence conf6r6e
par la constitution) pour enlever tout effet & une
disposition de fond dfunent adopt6e par un Par-
lement competent A cet 6gard en vertu de la consti-
tution et exergant ses pouvoirs conform6ment an
principe du gouvernement responsable, lequel
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guided if scope is to be found in s. 1(a) due
process to silence otherwise competent federal
legislation. Neither reasons nor underlying stand-
ards were offered here. For myself, I am not pre-
pared in this case to surmise what they might be.

American judicial experience with the Fifth and
Fourteenth Amendments, in respect of substantive
due process, does not provide any ground upon
which this Court might stand for the purpose of
resorting to due process in s. 1(a) as a means of
controlling such federal laws as s. 223 of the
Criminal Code. If there is any analogy at all to be
drawn between the Canadian Bill of Rights and
the American Constitution, it is to be found with
respect to the first eight amendments to that Con-
stitution, which inhibit federal action, and not
with respect to the Fourteenth, which is referable
to the states.

A recurring issue in American judicial exper-
ience during this century has been the extent to
which the Fourteenth Amendment (consisting in
its first section of a citizens' privileges and im-
munities clause and an equal protection clause as
well as of a due process clause) protects against
state action which involves invasions of what is
specified in the first eight amendments. There is
no such issue of interaction involved under the
Canadian Bill of Rights. The late Justice Frank-
furter made the point in his concurring reasons
in Adamson v. California4 that due process in the
Fifth Amendment does not subsume what is other-
wise explicitly guaranteed against federal invasion
in the first eight amendments; and this is apropos
in Canada without any need to consider his
further assertion (vigorously rejected by the late
Justice Black in his dissent in the same case) that
this conclusion should be accepted with respect to
the due process clause of the Fourteenth Amend-
ment. As in the first eight amendments (which
may be compendiously referred to as the Ameri-

' (1947), 332 U.S. 46.

constitue le fondement de l'exercice du pouvoir
16gislatif en vertu de l'Acte de l'Amdrique du Nord
britannique. Ces raisons doivent-se, rapporter A des
normes objectives et faciles A appliquer, qui doi-
vent guider les tribunaux, si on veut que l'appli-
cation r6gulinre dont il est question A l'alinia (a)
de I'art. 1, permette d'annuler une loi f6ddrale
par ailleurs valide. En 1'espbce, aucune raison ni
aucune norme fondamentale n'ont t6 6nonc6es.
Quant A moi, je ne suis pas dispos6 A faire des
conjectures A ce sujet.

Les d6cisions judiciaires ambricaines relatives
aux cinquibme et quatorzibme amendements, por-
tant sur I'application r6gulibre de la loi quant aux
rigles de fond du droit, ne fournissent aucun motif
sur lequel cette Cour pourrait se fonder pour pou-
voir recourir A la clause de l'application r6gulibre
de la loi, renferm6e a l'alinda (a) de l'art. 1, afin
de contr6ler des dispositions 16gislatives f6d6rales
telles que l'art. 223 du Code criminel. S'il existe
quelque analogie entre la Ddclaration canadienne
des droits et la Constitution ambricaine, elle doit
se trouver dans les huit premiers amendements de
cette derninre, qui restreignent les pouvoirs f6d6-
raux, et non pas dans le quatorzibme amendement,
qui porte sur le pouvoir des ttats.

Une question qui revient sans cesse dans les
causes americaines jug6es au cours du pr6sent
sibcle est la mesure dans laquelle le quatrozibme
amendement (dont la premibre section confire aux
citoyens des priviliges et des immunit6s, assure
une protection 6gale et garantit l'application r6gu-
libre de la loi) accorde une protection contre les
mesures des ttats qui empidtent sur les droits ga-
rantis dans les huit premiers amendements. Dans
la Diclaration canadienne des droits, il n'est ques-
tion d'aucune interaction de ce genre. Dans les
motifs concordants qu'il a rendus dans la cause
Adamson v. California4 , le regrett6 Juge Frank-
furter a soulign6 que la clause de 1'application r6-
gulibre, dans le cinquibme amendement, ne sub-
sume pas les garanties contre l'empidtement du
pouvoir f6ddral par ailleurs explicitement donnies
dans les huit premiers amendements; c'est lM une
question opportune au Canada, abstraction faite
d'une autre assertion de ce juge (que feu le Juge
Black, dissident, a 6nergiquement rejet6e), savoir
que cette conclusion devrait 8tre accept6e en ce qui

'(1947), 332 U.S. 46.
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can Bill of Rights) so in the Canadian Bill of
Rights, the due process clause does not stand
alone, but is part of a scheme which includes
among the protected "human rights and funda-
mental fredoms" (1) the political liberties, (2)
the right to counsel, (3) the right to reason-
able bail, (4) protection against self-crimination
and (5) protection against cruel and unusual
punishment. In addition to these common features,
the American Bill of Rights is express on pro-
tection against unreasonable searches and seizures,
double jeopardy, and the taking of private prop-
erty for public use without just compensation.

Each of these last-mentioned provisions has
been recognized as within Fourteenth Amendment
protection (see, respectively, Mapp v. Ohio5,
Benton v. Maryland6 and Chicago, Burlington etc.
Ry. v. Chicago7 ) and so too has the federal guaran-
tee of right to counsel in criminal cases (see
Gideon v. Wainwright"), although not without
overruling an earlier decision (see Betts v.
Brady9 ). An overruling was also involved before
the protection against self-crimination was in-
cluded in the Fourteenth Amendment guarantees
(see Twining v. New Jersey'o and Malloy v.
Hogan"). I make reference to these cases to
show that in the main there has been a jealous
judicial concern for fair criminal procedure in the
State Courts, and the federal guarantees in this
area have provided an acceptable measure. There
is no similar need to pour content into the Cana-
dian due process clause when it is surrounded by
the specific guarantees in the Bill of Rights that I
have already mentioned.

5 (1961), 367 U.S. 643.
* (1969), 395 U.S. 784.
'(1897), 166 U.S. 226.
9 (1963), 372 U.S. 335.
* (1942), 316 U.S. 455.
a (1908), 211 U.S. 78.
u (1964), 378 U.S. 1.

concerne la clause de l'application r6gulibre de la
loi au quatorzibme amendement. Comme dans les
huit premiers amendements (qu'on peut appeler
succinctement la D6claration am6ricaine des
droits), dans la Diclaration canadienne des droits,
la clause de l'application r6gulibre de la loi n'est
pas isol6e; elle fait partie d'un ensemble incluant
parmi les e<droits de l'homme et les libert6s fonda-
mentalesi prot6g6s (1) la libert6 politique, (2) le
droit h un avocat, (3) le droit h un cautionnement
raisonnable, (4) la protection contre son propre
t6moignage et (5) la protection contre les peines
cruelles et inusities. En plus de ces traits com-
muns, la D6claration am6ricaine des droits accorde
express6ment une protection contre les perquisi-
tions et les saisies d6raisonnables, contre le double
risque d'6tre d6clar6 coupable, et contre 1'appro-
priation, A des fins publiques, de biens appartenant
h des particuliers sans qu'une juste indemnit6 soit
versee.

II a 6t6 reconnu que chacune de ces dernibres
dispositions 6tait comprise dans la protection
qu'accordait le quatorzibme amendement (voir,
respectivement, Mapp v. Ohio5, Benton v. Mary-
land6 et Chicago, Burlington etc. Ry. v. Chicago7 );
il en est de mme pour la garantie f6d6rale du
droit & un avocat dans les causes criminelles (voir
Gideon v. Wainwright8 ), meme s'il a fallu passer
outre h une d6cision ant6rieure (voir Betts v.
Brady9). On a 6galement pass6 outre h une autre
d6cision avant d'inclure la protection contre 1'auto-
accusation dans les garanties du quatorziame
amendement (voir Twining v. New Jerseyo et
Malloy v. Hogan"). Je mentionne ces arrats pour
montrer que, dans l'ensemble, les juges ont veill6
jalousement A ce que les proc6dures criminelles
dans les cours des ttats soient justes et, en ce do-
maine, les garanties fed&rales ont assur6 une
norme acceptable. Il n'existe aucun besoin sem-
blable de pr~ciser la port6e de la clause cana-
dienne de l'application r6gulibre de la loi, puis-
qu'elle est accompagn6e, dans la Ddclaration des
droits, des garanties pr6cises que j'ai dbji men-
tionnies.

5 (1961), 367 U.S. 643.
* (1969), 395 U.S. 784.
7(1897), 166 U.S. 226.
8(1963), 372 U.S. 335.

(1942), 316 U.S. 455.
(1908), 211 U.S. 78.

n(1964), 378 U.S. 1.
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The immediate issue is, however, the wider
one of the extent to which the Fifth Amendment
due process clause has been used as a brake on
federal law-making, apart from matters of pro-
cedural regularity or procedural fairness. Here
too there has been a checkered history, involving
such questions as unreasonable discrimination,
the degree of immunity of private business from
public regulation, and the limits of permissible
interference with freedom of contract. It appears
that so-called economic due process has been
abandoned (see.. West Coast Hotel Co. v.
Parrishl2 ) in the realization that a Court enters
the bog of legislative policy-making in assuming to
enshrine any particular theory, as for example,
untrammelled liberty of contract, which has not
been plainly expressed in the Constitution.

This commends itself to me with respect to due
process in the Canadian Bill of Rights. Parlia-
ment has spoken clearly on certain types of dis-
crimination; it has used familiar, albeit general,
words in its legislative guarantees of freedom of
religion, speech, assembly, association and the
press; and it has been even more specific in what
it has enumerated in s.2, although even here
there are difficulties of interpretation. The very
large words of s. 1(a), tempered by a phrase
("except by due process of law") whose original
English meaning has been overlaid by American
constitutional imperatives, signal extreme caution
to me when asked to apply them in negation of
substantive legislation validly enacted by a Par-
liament in which the major role is played by
elected representatives of the people. Certainly,
in the present case, a holding that the enactment
of s. 223 has infringed the appellant's right to the
security of his person without due process of law
must be grounded on more than a substitution of
a personal judgment for that of Parliament. There
is nothing in the record, by way of evidence or
admissible extrinsic material, upon which such a
holding could be supported. I am, moreover, of
the opinion that it is within the scope of judicial
notice to recognize that Parliament has acted in

1(1937), 300 U.S. 379.

Toutefois, la question qui nous intiresse directe-
ment est plus large et concerne la mesure dans la-
quelle la clause de l'application r6gulibre de la
loi au cinquibme amendement a 6t6 utilis6e pour
freiner l'adoption des lois f~drales, compte non
tenu des questions de r6gularit6 ou d'6quit6 dans
les proc6dures. Ici aussi, la jurisprudence est
vari6e; entrent en jeu des questions de discrimina-
tion d6raisonnable, le degr6 d'inmunit6 de 1'entre-
prise privde l'6gard de la r6glementation publique
et les limites d'intervention admissible A 1'6gard de
la facult6 de contracter. Il semble qu'on ait aban-
donn6 la norme de 1'application r6gulibre de la
loi en matibre d'6conomie (voir West Coast Hotel
Co. v. Parrishl2 ), lorsqu'on a constat6 que les tri-
bunaux s'engageaient dans le bourbier qu'est l'6-
laboration des principes directeurs en matibre de
l6gislation quand ils cherchaient h consacrer une
thdorie particulibre, par exemple, la facult6 in-
conditionnelle de contracter, qui n'6tait pas clai-
rement exprimbe dans la Constitution.

C'est 6galement ce que je pense en ce qui con-
cerne l'application r6gulibre de la loi dans la
Ddclaration canadienne des droits. Le Parlement
a trait6 d'une fagon pr6cise de certains genres de
discrimination; il a employ6 des termes courants,
quoique g6n6raux, pour d6finir les garanties 16-
gales de libert6 de religion, de parole, de r6union,
d'association et de la presse; il a 6t6 encore plus
pr6cis dans l'6num6ration qu'il a faite A 'article 2,
bien que mime cet article soulbve des difficult6s
d'interpr6tation. C'est avec une extreme prudence
que j'aborde les termes trbs g6n6raux de l'alin6a
(a) de I'art. 1, m8me s'ils sont tempir6s par l'ex-
pression ene s'en voir priv6 que par l'application
r6gulibre de la loi>, dont le sens premier anglais
a 6t6 6clips6 par les exigences constitutionnelles
am6ricaines, lorsqu'on me demande de les appli-
quer pour annuler des dispositions l6gislatives de
fond validement adopt6es par un Parlement dans
lequel des repr6sentants 6lus par le peuple jouent
un r6le primordial. En l'esp6ce, pour d6cider
que l'art. 223 enfreint le droit de l'appelant de ne
se voir priv6 de la s6curit6 de sa personne que par
l'application r6gulibre de la loi, il faut certainement
qu'il y ait plus qu'une substitution d'un jugement
personnel au jugement du Parlement. Rien au dos-
sier, que ce soit une preuve ou une matibre ex-

- (1937), 300 U.S. 379.
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a matter that is of great social concern, that is
the human and economic cost of highway acci-
dents arising from drunk driving, in enacting
s. 223 and related provisions of the Criminal Code.
Even where this Court is asked to pass on the con-
stitutional validity of legislation, it knows that it
must resist making the wisdom of impugned legis-
lation the test of its constitutionality. A fortiori
is this so where it is measuring legislation by a
statutory standard, the result of which may make
federal enactments inoperative.

The submission under s. 1(b) that s. 223 was
a denial of the "protection of the law" amounted
at bottom to a contention that the pre-s. 223
state of the law, which was more favourable to
a potential accused person, could not be changed
to his disadvantage without offending s. 1(b). I
find no merit in this position, based as it is on
the "frozen statute book" theory. It was not
argued that the appellant was denied "equality be-
fore the law" under s. 1(b), and hence it is un-
necessary to consider whether s. 1(b) must be
read as wholly conjunctive so as to make the
declaration of the protection of the law a rein-
forcement of the requirement of equality before
the law. This Court has pointed out in Regina v.
Drybones'3 that "law" in s. 1(b) refers to federal
law, as defined in s. 5(2) of the Canadian Bill
of Rights.

This brings me to the final submission of the
appellant, that under s. 2(d), which was the one
argued at greatest length.

Four points are taken by counsel for the ap-
pellant in reliance upon s. 2(d). First, he sub-
mits that a peace officer acting under s. 223(1)
is covered by the phrase "other authority" in
s. 2(d). Second, it is his contention that the
unqualified words "to give evidence" in s. 2(d)
(that is, unqualified by any express limitation to
testimony at a hearing) are broad enough and
(having regard to the purpose of the Bill of

[1970] S.C.R. 282 at 297.

trinsbque recevable, ne peut 6tayer pareille d6ci-
sion. De plus, je suis d'avis que les tribunaux
peuvent reconnaitre judiciairement que le Parle-
ment a agi dans un domaine d'une grande impor-
tance sociale, soit le cofit, en vie humaines et en
argent, des accidents de la route dus i la conduite
d'un v6hicule par une personne en 6tat d'dbrit6,
lorsqu'il a adopt6 'art. 223 et les dispositions
connexes du Code criminel. Cette Cour sait que
mime lorsqu'on lui demande de statuer sur la
constitutionnalit6 d'une loi, elle doit se garder
de faire de la sagesse de la loi contest6e le critbre
de sa constitutionnalit6. A fortiori, il en est ainsi
lorsqu'elle 6value une loi en partant d'une norme
statutaire, pareille 6valuation pouvant rendre in-
op6rantes des mesures 16gislatives f6d6rales.

Soutenir qu'en vertu de l'alin6a (b) de l'art. 1,
I'art. 223 constitue une d6n6gation de la (protec-
tion de la loi>, 6quivaut en fait h dire qu'on ne
pouvait modifier au d6triment d'un 6ventuel
pr6venu le droit qui existait avant 1'adoption de
l'art. 223, lequel lui 6tait plus favorable, sans en-
freindre 'alin6a (b) de l'art. 1. Je ne vois pas le
bien-fond6 de cette pr6tention, bas6e sur la th6o-
rie de la l6gislation gelde>. Il n'a pas 6t6 plaid6
que l'appelant avait t priv6 de 4'6galit6 devant
la loi> au sens de l'alinia (b) de l'art. 1; il n'est
donc pas n6cessaire de se demander si ce dernier
alin6a doit s'interpr6ter comme 6tant entibrement
conjonctif, la d6claration relative i la protection
de la loi renforgant la garantie de 1'6galit6 devant
la loi. Dans la cause Regina c. Drybonesi', cette
Cour a signal6, p. 297, que le terme tloi> de
l'alinda (b) de l'art. 1 vise la 16gislation f6d6rale,
telle qu'elle est d6finie h l'art. 5 (2) de la Dicla-
ration canadienne des droits.

Cela m'amine i la dernibre pritention de l'ap-
pelant, fond6e sur Palinia (d) de Part. 2, celle
qui a 6t6 plaid6e le plus longuement.

En ce qui concerne l'alinda (d) de Part. 2,
l'avocat de l'appelant a soulev6 quatre arguments.
D'abord, i soutient que Pagent de la paix qui -agit
en vertu de Part. 223 (1) est vis6 par l'expression
<autre autorit6> de l'alin6a (d) de l'art. 2. Deux-
inmement, il soutient que le terme g6n6ral et6moi-
guer>, h 'alinia (d) de l'art. 2 (g6n6ral en ce
sens qu'il n'est pas express6ment limit6 & un
t6moignage donn6 & une audience) a une portie

- [1970] R.C.S. 282 & 297.
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Rights as expressed in its preamble and in s. 1)
should be construed to cover the results of com-
pelled physical tests as well as compelled oral
utterance. Third, it is urged that s. 2(d) extends
to persons who may be but are not yet parties or
witnesses, and the contrast is made with s. 2(g)
which does speak, inter alia, of a party or witness
before a court, commission, board or other tri-
bunal in connection with the provision of an
interpreter. Fourth, the allegation is that pre-trial
compulsion at the instance of a peace officer to
submit to a test that may yield incriminating re-
sults is a denial of protection against sef-crimi-
nation within s. 2(d).

The position of counsel for the Crown on these
four points was that s. 2(d) did not admit of the
segmented consideration which they postulated;
and that, read as a whole and against other provi-
sions of s. 2 such as s. 2(g), the proper conclu-
sion was that s. 2(d) envisaged compelled self-
incriminating testimony at a hearing. Section 223,
quite clearly, is not of that order.

If the opening words of s. 2(d) ("authorize a
court, tribunal, commission, board or other auth-
ority"), taken in the context of the whole of
s. 2(d), invite the application of the ejusdem
generis rule to the words "other authority" this
aflords, without more, an answer to the appel-
lant's submissions. It is said, however, by the
appellant that the genus is exhausted by the words
"court, tribunal, commission and board", and
hence "other authority" may well refer to a peace
officer. Reference is made to the rules governing
confessions, which are predicated upon statements
made to "persons in authority", among whom, of
course, are peace officers.

I am of the opinion that the usual approach
in statutory interpretation of reading a questioned
provision as a whole is particularly apposite in
the present case. Looking at the.terms of s. 2(d),

assez 6tendue et (eu 6gard h l'objet de la Dicla-
ration des droits, expos6 au pr6ambule et A l'ar-
ticle 1) devrait s'interpr6ter comme visant tant
les r6sultats de tests physiques impos6s que les
d6clarations orales faites sous la contrainte. Troi-
sibmement, il soutient que l'alin6a (d) de 1'art. 2
vise 6galement les personnes qui peuvent devenir
mais ne sont pas encore des parties ou des t6moins
et il signale la diff6rence entre cet alin6a et
l'alin6a (g) de l'art. 2 qui parle, entre autres,
d'une partie ou d'un timoin devant une cour, une
commission, un office, un conseil ou autre tribunal
et assure 'assistance d'un interprbte. Quatribme-
ment, il allbgue que l'obligation qu'a le particulier
de se soumettre avant le procks, sur demande d'un
agent de la paix, A une analyse pouvant l'incrimi-
ner, constitue une din6gation de la protection
contre son propre t6moignage, accordde A l'alin6a
(d) de 1'art. 2.

En r6ponse h ces quatre arguments, le procu-
reur de la Couronne affirme que l'alin6a (d) de
l'art. 2 ne peut 8tre soumis au fractionnement que
postulent ces arguments et que si on le compare,
dans son ensemble, aux autres dispositions de
l'art. 2, comme l'alinia (g), il faut conclure
que l'alinia (d) vise les t6moignages auto-accu-
sateurs donnds sous la contrainte A une audience.
Il est bien 6vident que l'art. 223 n'est pas de
cet ordre.

Si le d6but de l'alinia (d) de l'art. 2 (iauto-
risant une cour, un tribunal, une commission, un
office, un conseil ou une autre autorit&>), compte
tenu du reste de l'alin6a, nous autorise & appliquer
la rigle ejusdem generis A 1'expression cautre
autorit6>, c'est 1A sans plus une r6ponse aux pr6-
tentions de I'appelant. Toutefois, I'appelant dit
que 1'6num6ration: d'une cour, d'un tribunal,
d'une commission, d'un office, et d'un conseil est
exhaustive et que par consequent I'expression
iautre autorit6> peut bien viser un agent de la
paix. Il fait mention des rigles relatives aux aveux
faits a 1'occasion de d6clarations A des <personnes
ayant autoritb>, parmi lesquelles se trouvent 6vi-
demment les agents de la paix.

A mon avis, la rbgle d'interpr6tation l6gale qui
consiste A considbrer 1'ensemble d'une disposition
contest6e est particulibrement appropride en l'es-
pbce. Dans l'alinda (d) de l'art. 2:

904 CURR.V. THE QUEEN . Laskin J; r19721 S.C.R.
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authorize a court, tribunal, commission, board or
other authority to compel a person to give evidence
if he is denied counsel, protection against self-crimi-
nation or other constitutional safeguards,

some assistance in arriving at its meaning is pro-
vided by the juxtaposition of the words "if he is
denied counsel" and "protection against self-cri-
mination". Not only must the words "other
authority" not be taken in isolation from the
connecting words "compel a person to give evid-
ence", but they must also be related to the im-
mediately following phrases, of which the first is
"if he is denied counsel". The appellant's sub-
mission on the words "other authority" would, if
accepted, mean that (1) the phrase "compel a
person to give evidence" must be read as includ-
ing in its meaning "the supply of proof of facts
to be adduced at trial"; and (2) the peace officer
who proceeds to act under s. 223 must, at least
if the affected person so requests, give him an
opportunity to obtain counsel. This would not be
a case of entitlement to counsel by a person who
has been arrested, for which provision is made
separately under s. 2(c) (ii) of the Canadian Bill
of Rights, but would amount to a claim to have
the benefit of counsel whenever a peace officer
is in the performance of a statutory duty to re-
quire a suspect to give information or to submit
to a physical test. I cannot accept this result as
flowing from s. 2(d) of the Canadian Bill of
Rights.

However, even taking the words "other auth-
ority" in isolation, they have subject matter in
such legislation as the Immigration Act, R.S.C.
1970, c. 1-2 and the Combines Investigation Act,
R.S.C. 1970, c. C-23. The first-mentioned Act
provides that immigration officers may administer
oaths and take evidence under oath in connection
with the examination of persons seeking admission
to Canada. It also provides for inquiries by a
Special Inquiry Officer, likewise authorized to
administer oaths and take sworn evidence, which
may lead to an order of deportation. Even if the
Special Inquiry Officer could be considered a "tri-
bunal" or a "board" within s. 2(d), it is my
opinion that the immigration officer in his conduct

autorisant une cour, un tribunal, une commission,
un office, un conseil ou une autre autorit6 A con-
traindre une personne A t6moigner si on lui refuse
le secours d'un avocat, la protection contre son
propre t6moignage ou l'exercice de toute garantie
d'ordre constitutionnel,

la juxtaposition des mots <si on lui refuse le se-
cours d'un avocat> et cla protection contre son
propre timoignage>~ facilite l'interpr6tation. Non
seulement I'expression qautre autorit6> ne doit pas
6tre consid6rde ind6pendamment de ce qui suit:
ch contraindre une personne A t6moigner>, mais
elle doit 6galement 8tre reli6e aux propositions ve-
nant imm6diatement apris, la premiere 6tant <si
on lui refuse le secours d'un avocat>. Si nous ac-
ceptions la pr6tention de l'appelant au sujet de
l'expression cautre autoritb>, cela voudrait dire
que (1) les mots <A contraindre une personne A
t6moigner> doivent s'interpriter comme signifiant,
entre autres, ele fait de fournir la preuve de faits
qui doivent 6tre 6tablis au procks>. et (2) l'agent
de la paix qui veut appliquer 'art. 223 doit, du
moins si l'int6ress6 le demande, donner h celui-ci
l'occasion de retenir un avocat. Il ne s'agirait pas
alors du droit qu'a une personne arret6e de retenir
un avocat, droit sp6cifiquement pr6vu & l'art. 2(c)
(ii) de la Diclaration canadienne des droits, mais
de la revendication du droit de retenir les services
d'un avocat chaque fois qu'un agent de la paix se
voit dans l'obligation 16gale d'exiger d'un suspect
qu'il donne des renseignements ou qu'il se sou-
mette h une analyse. Je ne puis accepter que c'est
1h 1'effet de 1'art. 2(d) de la Diclaration cana-
dienne des droits.

Toutefois, si l'on considbre isol6ment 1'expres-
sion eautre autorit6>, on constate qu'elle s'insbre
bien dans le contexte de certaines lois comme la
Loi sur l'immigration, S.R.C. 1970, c. 1-2, et la
Loi relative aux enqu&es sur les coalitions, S.R.C.
1970, c. C-23. La premibre 6dicte que les fonc-
tionnaires A l'immigration peuvent faire priter des
serments et recueillir des t6moignages sous serment
lorsqu'ils examinent des personnes demandant
A 8tre admises au Canada. De plus, elle pr6voit
la tenue d'enquates par un enqueteur spicial
6galement autoris6 h faire prter des serments et
h recueillir des t6moignages sous serment, ces en-
quotes pouvant aboutir h une ordonnance d'expul-
sion. Mme si 1'enquteur sp6cial pourrait 6tre
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of an examination fits more appropriately in the
category of "other authority" than in any of the
categories of "court, tribunal, commission or
board".

The Combines Investigation Act provides for
the appointment of a Director of Investigation
and Research who is required in certain circum-
stances to hold inquiries into alleged offences
under Part V of the Act; and he may, in that
connection, obtain the authority of a member of
the Restrictive Trade Practices Commission to
examine persons under oath or to have production
of books and records or to require written returns
as to the business and business dealings of per-
sons or corporations involved in the inquiry. Al-
though there is some similarity in the functions of
the Director and that of a peace officer in the in-
vestigation of crime, the similarity ceases where
the Director is engaged in an inquiry for which
counsel has been appointed to assist therein and
at which evidence is taken under oath. The
Director, in such a case, may properly be re-
garded as falling within the words "other auth-
ority", as being within the genus signified by the
preceding words "court, tribunal, commission,
board" under s. 2(d) of the Canadian Bill of
Rights.

The immigration officer under the Immigration
Act and the Director under the Combines Investi-
gation Act in their character as officers presiding
over an examination and an inquiry are carrying
out duties of a different order than what a peace
officer is empowered to do under s. 223(1) of
the Criminal Code. I conclude therefore that the
function confided to a peace officer under
s. 223(1) does not bring him within s. 2(d) of the
Canadian Bill of Rights.

Apart entirely from the point just discussed, I
am of opinion that the compelled provision of a
breath sample by a person, without concurrent
protection against its use in evidence against him,
does not offend against the self-crimination
guarantee as it is expressed in s. 2(d). Although
I am in the main in agreement with what was said

considird comme constituant un xtribunal2, un
<office>o ou un iconseil> au sens de I'art. 2(d), je
suis d'avis que le fonctionnaire a l'immigration qui
pr6side A un examen, appartient plus A la catigorie
cautre autorit6> qu'h l'une quelconque des cat6-
gories ecour, tribunal, commission, office, conseili,.

La Loi relative aux enquites sur les coalitions
prdvoit la nomination d'un directeur des enquites
et recherches qui, dans certaines circonstances,
doit faire enqu8te sur des infractions imput6es
contrevenant h la Partie V de la loi; A cet 6gard,
il peut obtenir d'un membre de la Commission sur
les pratiques restrictives du commerce l'autorisa-
tion d'interroger des personnes sous serment, de
faire produire des livres et dossiers ou d'exiger des
6tats 6crits au sujet des affaires et des contrats ou
conventions conclus par les personnes ou corpora-
tions visdes par l'enqu8te. Bien .qu'il existe une cer-
taine similitude entre les fonctions du directeur et
celles d'un agent de la paix qui enqu~te sur un
crime, la similitude disparait quand le directeur
mane une enqu8te dans laquelle un avocat a 6t6
nomm6 pour I'assister et dans laquelle des t6moi-
gnages sont recueillis sous serment. II convient
alors de consid&rer que le directeur est vis6 par
I'expression <autre autorit6>, 6tant du genre d6ter-
min6 par les mots pr6cidents: «cour, tribunal,
commission, office, conseil> a l'alin6a (d) de l'art.
2 de la Ddclaration canadienne des droits.

En leur qualit6 de fonctionnaires pr6sidant A un
examen et a une enqu~te, le fonctionnaire h l'im-
migration, en vertu de la Loi sur l'immigration, et
le directeur, en vertu de la Loi relative aux en-
quites sur les coalitions, remplissent des devoirs
d'un ordre diff6rent de celui qu'un agent de la paix
peut remplir en vertu de l'art. 223(1) du Code
criminel. Je conclus done que la tAche des agents
de la paix, aux termes de l'art. 223(1), ne les
assujettit pas & 1'alin6a (d) de l'art. 2 de la Dila-
ration canadienne des droits.

Cette question mise h part, je suis d'avis que
1'extorsion d'un 6chantillon d'haleine, en l'absence
de toute protection pour la personne en question
contre l'utilisation de cet 6chantillon comme
preuve contre lui, ne va pas a 1'encontre de la ga-
rantie relative a son propre t6moignage, telle
qu'elle est exprimbe a l'alinia (d) de 1'art. 2. Dans
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by Freedman C. J. M. in Regina v. McKay14 , a
case involving the same considerations as the
present one, he did not address himself directly
to the self-crimination question, as did Fraser J.
in the present case, but dealt only with the mean-
ing of the words "other authority" and "to give
evidence".

I approach the issue of self-crimination by ob-
serving that statutory compellability to give a
breath sample does not per se raise any question
of illegally obtained evidence and, a fortiori, does
not raise any question of illegally obtained state-
ments or admissions. In this respect, therefore,
s. 223 removes one of the problems that was can-
vassed during the course of the proceedings at
trial and on appeal in the case of Attorney-Gen-
eral of Quebec v. Begin".

Although that was a case where the accused
consented to a blood test, it was urged unsuccess-
fuly in this Court that the failure to forewarn him
of the likely use of the results of the test pre-
cluded the Crown from adducing evidence thereof.
This Court concluded that the rules respecting
the admissibility of statements by an accused did
not come into play upon the taking of a blood
sample. The governing judgment, delivered by
Fauteux J., as he then was, referred to Wigmore's
rationale of those rules, which test admissibility
by voluntariness, as based on the exclusion of
self-criminating statements that may be false:
Evidence (3rd ed. 1940), vol. 3, p. 250. That
rationale had no application to the results of a
physical test. The judgment of this Court in Pichi
v. The Queen'0 , although expanding the protection
of the confession rules to include any statements
of an accused to a person in authority, has other-
wise no bearing on the matter under consideration.

In the light of Begin and of the subsequently
enacted Canadian Bill of Rights the question that
remains to be answered is whether the statutorily

n(1971), 20 D.L.R. (3d) 336, 15 C.R.N.S. 325, [19711
4 W.W.R. 299, 4 C.C.C. (2d) 45.

- [1955] S.C.R. 593, 21 C.R. 217, 112 C.C.C. 209, [1955]
5 D.L.R. 394.

-[1971] S.C.R. 23, 12 C.R.N.S. 222, 74 W.W.R. 674,
[1970] 4 C.C.C. 27, 11 D.L.R. (3d) 700.

I'ensemble, je souscris A l'avis que le Juge en chef
Freedman, du Manitoba, a exprim6 dans la cause
Regina v. McKay 4 , dans laquelle 6taient en jeu
les mimes consid6rations qu'en l'esphce; toutefois,
il n'a pas directement trait6 de la question du
t6moignage auto-accusateur, comme l'a fait le
Juge Fraser en l'esp6ce, mais il s'est content6 de
parler du sens des expressions <autre autorit6>
et <<6moigner>.

J'aborde la question du t6moignage auto-accu-
sateur en faisant remarquer que l'obligation 16gale
de fournir un 6chantillon d'haleine ne soulbve en
soi aucune question de preuve ill6galement obte-
nue et, a fortiori, aucune question de d6clarations
ou aveux ill6galement obtenus. A cet 6gard, par
cons6quent, l'art. 223 ne met pas en jeu l'un des
problbmes examinds en premibre instance et en
appel dans la cause Procureur gindral du Qudbec
c. Bggin".

Dans cette cause-lA, le privenu avait consenti.
A subir une analyse de sang, mais en cette Cour,
on a pr6tendu, sans succhs, que le d6faut de le pr6-
venir de l'utilisation probable des r6sultats de
1'analyse empichait la Couronne de les pr6senter
en preuve. Cette Cour a conclu que les r~gles rela-
tives A l'admissibilit6 des d6clarations d'un prbvenu
n'entraient pas en ligne de compte dans le cas
d'une prise de sang. Dans le jugement principal,
le Juge Fauteux, alors juge puin6, a mentionn6 que
1'explication que Wigmore donne de ces rigles,
selon lesquelles 1'admissibilit6 d6pend de la spon-
tan6it6, se fonde sur 1'exclusion de d6clarations
auto-accusatrices qui sont peut-etre fausses: Evi-
dence, (3e 6d. 1940), vol. 3, p. 250. Cette expli-
cation ne s'applique pas aux r6sultats d'un test
physique. Le jugemnt rendu par cette Cour dans la
cause Pichi c. La Reine 6 , m~me s'il 6tend la pro-
tection des r~gles relatives aux aveux jusqu'h in-
clure toute d6claration d'un privenu h une per-
sonne ayant autorit6, n'a par ailleurs aucune
influence sur la question A 1'6tude.

En tenant compte de l'affaire Bgin et de la
Diclaration canadienne des droits adoptde ult6-
rieurement, il reste a d6cider si le fait de donner

" (1971), 20 D.L.R. (3d) 336, 15 C.R.N.S. 325, [1971]
4 W.W.R. 299, 4 C.C.C. (2d) 45.

- [1955] R.C.S. 593, 21 C.R. 217, 112 C.C.C. 209 [1955]
5 D.L.R. 394.

* [1971] R.C.S. 23, 12 C.R.N.S. 222, 74 W.W.R. 674,
[1970] 4 C.C.C. 27, 11 D.L.R. (3d) 700.
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compelled giving of a breath sample, although
not raising any issue of illegally obtained admis-
sions of an accused, is nonetheless a form of self-
crimination that is within the expression thereof
in s. 2(d). Pertinent to this question is the fact
that s. 2(d) in referring to "a person" certainly
covers both a witness other than an accused and
an accused. Counsel for the appellant would have
it that "person" also covers a suspect whom a
peace officer confronts under s. 223(1); and he
proceeds from this base to contend that the sanc-
tion-supported demand for a breath sample in-
volves compelled self-crimination referable to a
subsequent charge and trial for impaired driving.

In view of what has gone before in these rea-
sons, this contention cannot succeed unless it be
held that (1) s. 2(d), in respect of self-crimina-
tion, extends to protect an accused against the
introduction of evidence adduced through the
mouth of another but which was compelled from
the accused, and (2) the protection against self-
crimination includes protection against the use of
evidence of the results of compelled incriminating
physical tests; or (having regard to the terms of
s. 224A(3) of the Criminal Code) prohibits the
drawing of an adverse inference (which would
indirectly involve compulsory self-crimination)
from the refusal to submit to physical tests. This
submission dissolves, of course, the formal distinc-
tion between compulsory self-crimination and the
use of the answers or the analysis against a person
in subsequent proceedings.
. An accused person remains under the law of

Canada a non-compellable witness for the prose-
cution. The history of this matter in this country
is recounted by Cartwright J., as he then was, in
Batary v. Attorney-General of Saskatchewan7.
What lies behind the first branch of the contention
above-noted is the proposition that what cannot
be compelled from an accused directly at his trial
should not be compellable from him at a pre-trial
or pre-arrest stage. Prior to the enactment of the
Canadian Bill of Rights it was not thought to be
incompatible with the preservation of an accused's
immunity for evidence to be given by another

. 7 [1965] S.C.R. 465, 46 C.R. 34, 51 W.W.R. 449, [1966]
3 C.C.C. 152, 52 D.L.R. (2d) 125.

un 6chantillon d'haleine comme 1'exige la loi,
m~me si cela ne soulve aucune question d'aveux
ill6galement obtenus d'un prevenu, constitue n6an-
moins une forme d'auto-accusation vis6e par l'ali-
n6a (d) de l'art. 2. A cet 6gard, est pertinent le
fait que le terme <personne> employ6 A l'alin6a
(d) de l'art. 2, vise certainement tant un t6moin
qui n'est pas un pr6venu qu'un pr6venu. L'avocat
de l'appelant soutient que le terme epersonne> vise
6galement le suspect auquel un agent de la paix
fait une sommation en vertu de 1'art. 223(1) et,
de l, que l'obligation, a peine de sanction, de
fournir un 6chantillon d'haleine, comporte une
auto-accusation forc6e en ce qui concerne l'accu-
sation et le procks 6ventuels pour conduite en 6tat
d'6bri6t6.

ttant donn6 ce que j'ai d6jA dit dans les pr6sents
motifs, cette pr6tention ne saurait tenir A moins
qu'il ne soit d6cid6 (1) que 1'alinia (d) de I'art. 2,
relatif au t6moignage d'une personne, va jusqu'd
prot6ger un pr6venu contre la pr6sentation, par un
tiers, d'une preuve obtenue de ce pr6venu par la
contrainte, et (2) que la protection contre l'auto-
accusation comprend la protection contre l'utilisa-
tion en preuve des r6sultats d'analyses incrimi-
nantes imposdes on (eu 6gard aux termes de l'art.
224A(3) du Code criminel) interdit toute conclu-
sion d6favorable & l'accus6 (ce qui entrainerait in-
directement une auto-accusation forc6e) du refus
de se soumettre & des tests physiques. tvidem-
ment, cette pr6tention 61imine la distinction for-
melle entre l'auto-accusation obligatoire et l'utili-
sation des r6ponses ou de l'analyse contre une
personne lors de proc6dures subs6quentes.

En droit canadien, le pr6venu demeure un
t6moin que la poursuite ne peut pas appeler A
d6poser. L'historique de cette question au Canada
est rappel6 par le Juge Cartwright, alors juge
puin6, dans la cause Batary c. Attorney-General
of Saskatchewan 7 . Est sous-entendue dans la
premire partie de la pr6tention pr6cit6e la pro-
position que ce qui ne peut 6tre obtenu par la
contrainte directement d'un accus6 & son proces
ne saurait l'8tre avant le procks ou I'arrestation.
Avant I'adoption de la Diclaration canadienne
des droits, on n'estimait pas incompatible avec la
protection de l'immunit6 d'un pr6venu qu'un tiers

17 [1965] R.C.S. 465, 46 C.R. 34, 51 W.W.R. 449, .[1966]
3 C.C.C. 152, 52 D.L.R. (2d) 125.
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about an accused's physical appearance or his
clothing (to take two examples), with a resulting
incriminating effect. I speak here of matters of
observation only and leave out of account others,
mentioned by Fauteux J. in Begin" which might
be compelled but without statutory authorization
to support the compulsion. Again, an accused
could not before the enactment of the Canadian
Bill of Rights nor can he since its enactment claim
any immunity or privilege against the admissibility
of his voluntary disclosures where they are re-
levant to a charge against him. It is submitted,
however, that where compelled cooperation of a
person in his self-crimination is provided by sta-
tute, s. 2(d) of the Canadian Bill of Rights should
be construed to preclude evidence of the results
-of that cooperation, or of the refusal to cooperate,
from being adduced against him in subsequent
proceedings.

Apart from s. 2(d), and apart from questions
of constitutionality such as arose in the Batary
case, supra, statutes compelling a person to make
disclosures or to submit to tests that may be in-
criminating raise questions about the scope of the
privilege against self-crimination only in the con-
text of the admissibility of the disclosures or of
the results of the tests in subsequent proceedings.
This issue has recently been canvassed by Heydon,
Statutory Restrictions on the Privilege against
Self-Incrimination, (1971) 87 Law Q. Rev. 214,
and reference may also be made to the judgment
of this Court in Walker v. The King 9 . What is
involved is the clarity of the compelling statute
and whether, if the statute is ambiguous or silent
on the question of admissibility, the privilege
against self-crimination can be invoked to deny
admissibility. In the present case, it is conceded
that unless the appellant is aided by s. 2(d) of
the Canadian Bill of Rights, there is no ground
for avoiding the plain effect of ss. 223 and
224A(3) of the Criminal Code.

[1955] S.C.R. 593 at 602.
"[1939] S.C.R. 214, 71 C.C.C. 305, [1939] 2 D.L.R. 353.

fasse au sujet de 1'apparence ou de la fagon de
s'habiller de ce dernier (pour donner deux exem-
ples), un t6moignage tendant A l'incriminer. Je
parle uniquement de questions d'observation, in-
d6pendamment des autres choses que mentionne
le Juge Fauteux dans 1'affaire Bigin'8 et qui pour-
raient 6tre imposees, mais sans autorisation de la
loi A l'6gard de pareille imposition. En outre, le
privenu ne pouvait pas, avant I'adoption de la
Diclaration canadienne des droits, et ne peut,
depuis son adoption, all6guer 1'existence de quel-
que immunit6 ou privildge contre 'admissibilit6
en preuve des faits qu'il a d6libr6ment divulgu6s
et qui ont trait A une accusation port6e contre
lui. Toutefois, il est soutenu que lorsqu'une loi
oblige une personne A coop6rer a son auto-accu-
sation, l'art. 2(d) de la Diclaration canadienne
des droits devrait s'interpr6ter de fagon h empicher
la pr6sentation contre cette personne des r6sultats
de sa coop6ration, ou de son refus de coop6rer,
dans des proc6dures subs6quentes.

Ind6pendamment de l'art. 2(d) et des questions
de constitutionnalit6, comme celle qui s'est posde
dans 1'affaire Batary, pr6cit6e, les lois qui obligent
une personne A divulguer des faits ou h se soumet-
tre A des analyses pouvant l'incriminer ne soul6-
vent la question de l'6tendue du privilege relatif A
la protection d'une personne contre son propre
t6moignage qu'd I'6gard de l'admissibilit6 des faits
divulgu6s ou des r6sultats des analyses dans des
proc6dures subs6quentes. Cette question a r6cem-
ment 6t6 trait6e par Heydon, Statutory Restric-
tions on the Privilege against Self-Incrimination,
(1971) 87 Law Q. Rev. 214; elle 1'a 6galement
6t6 dans le jugement que cette Cour a rendu dans
la cause Walker c. Le Roi19 . Ce qui est en jeu,
c'est la clart6 de la loi qui impose l'obligation et
la question de savoir si, quand la loi est ambigu6
on silencieuse sur la question de 1'admissibilit6,
le privilige relatif A la protection d'une personne
contre son propre t6moignage peut 8tre invoqu6
A 1'encontre de l'admissibilit6 de pareille preuve.
En l'esp~ce, il est reconnu qu'h moins que l'ap-
pelant puisse invoquer l'art. 2(d) de la Diclara-
tion canadienne des droits, il ne peut 6chapper A
l'effet 6vident des art. 223 et 224A(3) du Code
criminel.

M [1955] R.C.S. 593 A 602.
- [1939] R.C.S. 214, 71 C.C.C 305, [1939] 2 D.L.R. 353.
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Section 2(d) gives no warrant for applying the
privilege against self-crimination at large; rather
it has a specific focus. The Supreme Court of
the United States has had to wrestle with a con-
stitutional statement of the privilege which is cast
in wider terms; the relevant portion of the Fifth
Amendment provides that no person "shall be com-
pelled in any criminal case to be a witness against
himself". Although the word "witness" could sup-
port a narrow construction, there is no such limit-
ing context in the Fifth Amendment as there is in
s. 2(d), which relates the protection against self-
crimination to the giving of evidence, at the be-
hest of a court or like tribunal, by the person en-
titled to the protection. The Fifth Amendment
formulation is not so confined as a matter of
words; and it has been held wide enough to sup-
port the assertion of the privilege in "custodial
interrogation" (the phrase is from Miranda v.
Arizona2 0 ), with consequent exclusion of state-
ments obtained as a result thereof unless there
are specified procedural safeguards, as well as be-
fore a court or like tribunal.

A week after its decision in Miranda, the
Supreme Court of the United States concluded
that the privilege did not apply to the "custodial
bleeding" of an accused. In Schmerber v. Cali-
fornia2 1 , it held in a majority judgment that the
taking of a blood sample from an accused at the
direction of a police officer but over the accused's
objection, when he was under arrest and in hos-
pital for treatment for automobile injuries, and
the admission of the analysis as evidence against
him on a trial for driving while intoxicated, did
not violate his Fifth Amendment privilege against
being "compelled in any criminal case to be a
witness against himself", a privilege which, under
Malloy v. Hogan, already mentioned, was secured
against State invasion by the Fourteenth Amend-
ment. The Court majority, speaking through
Brennan J., put the matter as follows (at p. 761):

We . . . must now decide whether the withdrawal of
the blood and admission in evidence of the analysis

- (1966), 384 U.S. 436.
n (1966), 384 U.S. 757.

L'article 2(d) ne garantit pas I'application
g6ndrale du privilige relatif A la protection d'une
personne contre son propre t6moignage; au con-
traire, il vise des cas pr6cis. La Cour supreme des
ttats-Unis a fait face, dans la constitution, A une
d6claration plus g6n6rale de ce privildge; le pas-
sage pertinent du cinquibme amendement 6dicte
que personne [TRADUCTION] <<ne peut 8tre con-
traint de t6moigner contre lui-meme dans une
cause criminelle>>. Bien que le terme <t6moigner>
pourrait s'interpr6ter strictement, le contexte du
cinquibme amendement n'est pas aussi restrictif
que celui de l'art. 2(d), qui relie la protection
d'une personne qui a droit A cette protection au
t6moignage qu'elle donne sur l'ordre d'une cour
ou d'un tribunal semblable. Le libell6 du cinqui6-
me amendement n'est pas aussi pr6cis; il a 6t6 d6-
cid6 qu'il 6tait assez g6n6ral pour que le privildge
s'applique aux <<interrogatoires en cours de d6-
tention (expression employ6e dans la cause
Miranda v. Arizona2 0 , les d6clarations ainsi obte-
nues 6tant irrecevables en l'absence de garanties
pr~cises quant A la proc6dure, comme c'est le cas
devant une cour ou un tribunal.

Une semaine aprbs avoir rendu sa d6cision dans
l'affaire Miranda, ]a Cour supr~me des ttats-
Unis a conclu que le privilege ne s'appliquait pas
aux <prises de sang en cours de d6tention> d'un
pr6venu. Dans la cause Schmerber v. California21,
il a t6 d6cid6 dans un jugement majoritaire que
la prise d'un 6chantillon de sang d'un accus6
sur l'ordre d'un agent de la paix, malgr6 l'objection
de l'accus6, pendant que celui-ci 6tait en 6tat
d'arrestation et se trouvait h I'h6pital pour traite-
ment de blessures subies dans un accident de la
route, et l'admission en preuve, contre le pr6venu,
de I'analyse lors d'un procks pour avoir conduit
en 6tat d'6bri6t6, ne violaient pas le privilige ac-
cord6 par le cinquibme amendement contre l'obli-
gation <<de t6moigner contre lui-mime dans une
cause criminelle>, privilige auquel, dans la cause
Malloy v. Hogan, pr6citie, il a 6t6 d6cid6 que
les Etats ne pouvaient toucher en vertu du qua-
torzibme amendement. La majorit6 de la Cour,
repr6sent6e par le Juge Brennan, a formuld la
question en ces termes (p. 761):
[TRADUCTION] Nous ... devons maintenant d6cider
si la prise de sang et I'admission en preuve de l'ana-

- (1966), 384 U.S. 436.
n (1966), 384 U.S. 757.
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involved in this case violated the petitioner's privi-
lege. We hold that the privilege protects an accused
only from being compelled to testify against himself,
or otherwise provide the State with evidence of a
testimonial or communicative nature and that the
withdrawal of blood and use of the analysis in ques-
tion in this case did not involve compulsion to these
ends.

In short, he was of the view that "the privilege
reaches an accused's communications, whatever
form they might take, and the compulsion of re-
sponses which are also communications, for
.example, compliance with a subpoena to produce
one's papers" (at pp. 763-4). Brennan J. was
guarded in accepting literally the distinction be-
tween the compelling of communications or testi-
mony and compulsion which makes a suspect or
an accused the source of real or physical evi-
dence, pointing out that some physical tests, as,
for example, by lie detector apparatus, may be
directed to eliciting responses which are essen-
tially testimonial. That, however, was not the case
before him.

The minority view in Schmerber is typified by
the reasons of the late Justice Black who said that
"to reach the conclusion that compelling a person
to give his blood to help the State convict him is
not equivalent to compelling him to be a witness
against himself strikes me as quite an extraordi-
nary feat" (at p. 773). Justice Black noted that
the majority refused to adopt Wigmore's narrow
view of the privilege against self-crimination as
merely barring the use of forced incriminating
statements coming from a person's own lips; but,
this being so, he felt unable to see a distinction
between recognizing the privilege in respect of an
accused's papers and not recognizing it in the
communicative effect of an analysis of his blood.

The Wigmore view was referred to by this
Court in Begin and was again mentioned favour-
ably in Reference re Validity of Section 92(4) of
The Vehicles Act, 1957 (Sask.) 22 , (see, for ex-
ample, Rand J. at p. 618, "I take the rule of

, - [1958] S.C.R. 608, 121 C.C.C. 321, 15 D.L.R. (26) 225.

lyse en question en I'espice violent le privildge du
requ6rant. Nous d6cidons que le privildge prothge le
pr6venu uniquement contre l'obligation de t6moigner
contre lui-mime, ou d'autrement fournir A l'ttat une
preuve, sous forme de t6moignage ou de communi-
cation, et que la prise de sang et l'utilisation de
l'analyse en question en l'esp&e n'6taient pas obte-
nues par la contrainte A ces fins.

Bref, il est d'avis que: [TRADUCTION] de privi-
lige vise les communications d'un pr6venu, sous
quelque forme que ce soit, et l'imposition d'actes
6galement de la nature d'une communication, par
exemple, l'obligation de se conformer A un sub-
poena ordonnant la production de certains docu-
ments (pp. 763-4). Le juge Brennan a pris
garde d'accepter litt6ralement la distinction entre
l'obligation de faire une communication ou un
t6moignage et l'obligation qui fait d'un suspect
ou d'un pr6venu la source d'une preuve rdelle ou
mat6rielle; il a signal6 que certains tests physiques,
par exemple, l'utilisation d'un d6tecteur de men-
songes, peuvent tendre A obtenir des r6sultats de
nature essentiellement testimoniale. Toutefois, ce
n'6tait pas le cas qui se pr6sentait h lui.

L'avis de la minorit6 dans 1'affaire Schmerber
est exprim6 dans les motifs de feu le Juge Black
selon qui: [TRADUCTION] <Tirer la conclusion
que l'obligation pour une personne de fournir un
6chantillon de son sang afin d'aider lItat & 6ta-
blir sa culpabilit6 n'6quivaut pas l'obligation,
pour cette personne, de t6moigner contre elle-
mme, semble un vrai tour de force> (p. 773).
Le Juge Black a remarqu6 que la majorit6 a
refus6 d'adopter la vue 6troite de Wigmore selon
qui le privilge de la protection contre 1'auto-
accusation emp~che simplement l'utilisation de
declarations incriminantes obtenues par la con-
trainte et venant de la bouche m8me de la per-
sonne; mais, cela 6tant, il n'a pu voir aucune dis-
tinction entre le fait de reconnaitre le privildge
relativement aux papiers du pr6venu et de ne pas
le reconnailtre dans le cas d'une analyse de son
sang, qui a le m8me effet qu'une communication.

Cette Cour a mentionn6 le point de vue de
Wigmore, dans l'affaire Bigin, puis elle la de
nouveau favorablement mentionn6 dans le Renvoi
sur la validitg de l'article 92(4) du Vehicles Act,
1957 (Sask.) 22, (voir, par exemple, le Juge Rand,

. [1958] R.C.S. 608, 121 C.C.C. 321, 15 D.L.R. (2d) 225.
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immunity from incriminating evidence to be con-
fined to that which bears a testimonial charac-
ter"). On the other hand, the Supreme Court of
the United States appeared to be unanimous in
Schmerber that at least compelled utterances and
communications of a suspect or of an accused in
custody are privileged under the Fifth Amend-
ment, regardless of whether they are sought to be
-introduced into evidence directly from the mouth
of the person claiming the privilege or indirectly
through the mouth of another. There may be logic
in the view that utterances and communications
that cannot be compelled from an accused in the
court room should not be compellable from him
in out-of-court interrogation. But whatever be the
logic as to the scope of the privilege against self-
crimination, either in the United States or else-
where, the governing text in this case is s. 2(d).
The formulation of the privilege in s. 2(d) is a
qualified one; and apart from the question
whether it would, if applicable here, cover the
compulsory taking of breath samples as well as
compelled utterances and communications, I can-
not read s. 2(d) as going any farther than to
render inoperative any statutory or non-statutory
rule of federal law that would compel a person
to criminate himself before a court or like tribunal
through the giving of evidence, without concur-
rently protecting him against its use against him.
I leave for future consideration the scope of the
term "evidence" since this is not a matter that
arises in the present case.

This view of s. 2(d) means, in the case of an
accused person, that he cannot be made a compel-
lable witness unless the Canadian Bill of Rights
is expressly by-passed for that purpose as pro-
vided in the opening words of s. 2 thereof. The
English version of s. 2(d) is supported in this
construction by the French version which speaks
of "A contraindre une personne A t6moigner si on
lui refuse . .. la protection contre son propre t6-
moignage . . . ." Indeed, it follows from my view
of s. 2(d) that the compulsory taking of a breath
sample and the introduction of the analysis into
evidence (if properly -provided for), and, alter-

p. 618,) [TRADUCTION] <J'interprte la rbgle de
I'immunit6 contre une preuve incriminante com-
me visant uniquement une preuve de nature testi-
moniale>). D'autre part, il semble que dans
l'affaire Schmerber la Cour supreme des ttats-
Unis a d6cid6 & 1'unanimit6 qu'au moins les pa-
roles et communications obtenues par la contrainte
d'un suspect ou d'un pr6venu en d6tention sont
couvertes par le privildge confrr6 par le cinquibme
Amendement, qu'on cherche A les pr6senter en
preuve directement, par celui qui se r6clame du
privilege, ou indirectement, par un tiers. Est peut-
8tre logique l'opinion que les paroles et commu-
nications qui ne peuvent 8tre obtenues par la
contrainte d'un pr6venu devant le tribunal ne de-
vraient pas pouvoir l'6tre lors de son interrogatoire
hors de Cour. Quoi qu'il en soit, abstraction faite
de toute logique en ce qui concerne 1'6tendue du
privilge relatif A l'auto-accusation, que ce soit
aux ttats-Unis ou ailleurs, le texte qui s'applique
en l'espbce est l'art. 2(d). La formulation de ce
privilge, A l'art. 2(d), est restreinte; ind6pen-
damment de la question de savoir si, advenant le
cas oil il s'applique en I'esphce, cet article viserait
l'obligation de fournir un dchantillon d'haleine
ainsi que les paroles et communications obtenues
par la contrainte, je ne puis interpr6ter l'art. 2(d)
comme faisant plus que rendre inop6rante toute
r~gle de droit f6d6rale, 6nonc6e dans une loi
formelle ou non, qui obligerait quelqu'un A s'ac-
cuser devant une cour ou un tribunal semblable
en fournissant une preuve, sans en m6me temps
le prot6ger contre l'utilisation de cette preuve
contre lui. Je n'examinerai pas ici la port6e du
terme epreuve>>, puisque cette question ne se pose
pas en l'esp~ce.

Cette interpr6tation de 1'art. 2(d) signifie, dans
le cas d'un pr6venu, qu'on ne peut l'obliger A
t6moigner A moins de passer express6ment outre
A la Diclaration canadienne des droits, tel que
pr6vu au d6but de 'art. 2 de cette dernitre. La
version frangaise de 1'art. 2(d): << contraindre
une personne A t6moigner si on lui refuse . . . la
protection contre son propre timoignage . . .>
vient A l'appui de cette interpr6tation de la version
anglaise. De fait, de mon interpr6tation de I'art.
2(d), il d6coule que l'obligation de fournir un
6chantillon d'haleine et la pr6sentation de 1'ana-
lyse en preuve (si elle est r6gulibrement pr6vue),
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nately, the provision of a sanction for the unjusti-
fied refusal to give a breath sample cannot be
effectively challenged under that provision of the
Canadian Bill of Rights.

Accordingly, the appellant's submissions under
s. 2(d) fail. It remains to consider whether there
is a residuary scope of the privilege, beyond what
is recognized under s. 2(d), that falls within
s. 1(a) and accordingly makes s. 223 inoperative
It would be specious to contend that the likeli-
hood of self-crimination constitutes a reasonable
excuse within s. 223 (2) and that the subsection
is otherwise unaffected. To allow this contention
would be to debilitate the provision as fully as if
the privilege against self-crimination had been
raised against it as a whole. The issue then is not
whether self-crimination or the likelihood thereof
goes to the saving clause of s. 223 (2), but
whether the entire s. 223 is without effect on that
ground under the warrant of the due process
clause of s. 1(a).

I do not think that the Canadian Bill of Rights
can be construed as having taken a piecemeal ap-
proach to the privilege against self-crimination.
The history of the privilege as a Canadian deriv-
ative from the English common law is accurately
reflected in the way it is expressed in s. 2(d):
see 8 Wigmore on Evidence (McNaughton revi-
sion, 1961), # 2250, pp. 284 ff. The scope or
policy of the privilege may be another thing, as
it has proved to be under its constitutional formu-
lation in the United States. Unless s. 2(d), where
the privilege is expressed, yields room to take
policy beyond history-and I have already dealt
with s. 2(d) in this respect-I do not think that
s. 1(a), where there is no reference to the privi-
lege and whose words provide no historical war-
rant for embracing it, can be taken to include in
its protection an extension of the privilege beyond
what is found in s. 2(d).

No doubt, the generous words of s. 1(a) may
bring to mind matters other than protection
against self-crimination for which protection may
be sought thereunder, failing their specfiic men-

et, subsidiairement, I'6tablissement d'une santion
pour refus injustifi6 de fournir l'6chantillon d'ha-
leine ne peuvent pas 6tre valablement contest6s
en vertu de cette disposition de la Diclaration
canadienne des droits.

Par cons6quent, les pr6tentions de 1'appelant
fond6es sur l'art. 2(d) doivent 6tre rejet6es. IH
reste A examiner si le privilfge aurait, en vertu de
l'art. 1(a), un autre effet, en plus de celui qui
lui est reconnu a l'art. 2(d), qui rendrait l'art.
223 inop6rant. Il serait sp6cieux de soutenir que
la possibilit6 d'une auto-accusation constitue une
excuse raisonnable au sens de l'art. 223(2) et
que le paragraphe n'est pas autrement touch6.
En accueillant cette pr6tention, on enl6verait A
la disposition autant d'effet que si le privilge re-
latif A l'auto-accusation avait t6 invoqu6 contre
la disposition dans son ensemble. Il ne s'agit donc
pas de d6terminer si le fait qu'il y a auto-accusa-
tion ou possibilit6 d'auto-accusation est vis6 par
1'exception pr6vue l'art. 223(2), mais si 1'en-
semble de cet article est inop6rant pour ce motif,
en vertu de la garantie de 1'application r6gulibre
de la loi pr6vue A l'art. 1(a).

Je ne crois pas que la Ddclaration canadienne
des droits puisse s'interpr6ter comme abordant
fragmentairement la question du privilsge relatif
la protection d'une personne contre son propre
t6moignage. L'6volution, au Canada, de ce privi-
lige, qui est tir6 de la common law anglaise, est
bien repr6sent6e dans la fagon dont il est 6nonc6
h l'art. 2(d): voir 8 Wigmore on Evidence (r6vi-
sion McNaughton, 1961), #2250, pp. 284 et s.
L'6tendue ou l'orientation du privilige peut 8tre
une toute autre chose, comme le prouve la formu-
lation de ce privildge dans la constitution am6ri-
caine. A moins qu'A Part. 2(d), oii le privilbge est
6nonc6, l'orientation l'emporte sur 1'6volution his-
torique, et j'ai d6ji trait6 de cet article 2(d) A cet
6gard, je ne crois pas que l'art. 1(a), qui ne fait
pas mention du privilige et dont les termes ne
fournissent aucune justification historique de l'y
inclure, puisse 8tre interpr6t6 comme prot6geant
6galement un prolongement du privilfge d6fini A
1'art. 2(d).

Sans doute, les termes g6ndraux de l'art. 1(a)
peuvent 6voquer des matibres, autres que la pro-
tection contre l'auto-accusation, contre lesquelles
on peut demander la protection de cet article,
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tion elsewhere in the Canadian Bill of Rights. I
do not propose to speculate on them; their day of
decision may come, but in this case I am con-
cerned with a submission that although self-cri-
mination is expressly dealt with in one provision
of the statute, this Court should find another ex-
pression thereof in another provision of the same
statute where it is not expressly mentioned.

There is a distinction to be drawn in respect of
the privilege which is commanded by the exper-
ience with it in this country and in the United
States. The point in the criminal process at which
the privilege can be asserted is one thing; what
the privilege embraces at that point is something
else. It is my conclusion that the point of asser-
tion has been fixed in s. 2(d) and I do not think
I can invoke s. 1(a) to shift it to a stage which
would make it effective against s. 223.

I would dismiss the appeal.
The judgment of Martland and Judson JJ. was

delivered by

MARTLAND J.-I would dismiss this appeal. I
agree with the reasons given by my brother Laskin.
I also agree with the reasons of my brother Rit-
chie, but, in so doing, I do not adopt, as final,
any specific definition of the phrase "due process
of law", as used in s. 1(a) of the Canadian Bill
of Rights.

RITCHIE J.-I have had the advantage of read-
ing the reasons for judgment prepared for delivery
by my brother Laskin and I agree that the appeal
should be disposed of in the manner proposed by
him.

In the present case the appellant was charged
under s. 223 of the Criminal Code with failing
or refusing without lawful excuse to comply with
a demand by a peace officer under s. 223(1) for
a breath sample to enable an analysis to be made
in order to determine the proportion, if any, of
alcohol in his blood. The charge was dismissed at
trial on the ground that s. 223 of the Criminal
Code was inoperative because of the Canadian
Bill of Rights. The learned judge at first instance

quand ces matibres ne sont pas sp6cifi6es ailleurs
dans la Dilaration canadienne des droits. Je ne
me propose pas de faire des conjectures A leur
sujet; elles feront peut-8tre un jour l'objet d'une
d6cision, mais en l'espice, la pr6tention que je dois
examiner est que bien qu'un article de la loi traite
expressement de la protection d'une personne
contre son propre t6moignage, cette Cour devrait
conclure qu'une autre disposition de la mime loi
traite de cette question, sans toutefois le faire de
fagon expresse.

II faut faire une distinction en ce qui concerne
ce privilbge, dict6e par son application au Canada
et aux Itats-Unis. Le moment oa le privildge peut
8tre invoqu6 au cours de proc6dures criminelles est
une chose; ce que le privilige vise alors en est une
autre. Je conclus que le stade oii il peut 6tre invo-
qu6 est fix6 h l'art. 2(d) et je ne crois pas pouvoir
me fonder sur l'art. 1(a) pour l'appliquer & un
autre stade des proc6dures de fagon A le faire jouer
efficacement contre l'art. 223.

Je suis d'avis de rejeter l'appel.
Le jugement des Juges Martland et Judson a 6t6

rendu par

LE JUGE MARTLAND-Je suis d'avis de rejeter
le pr6sent appel. Je souscris aux motifs de mon
coll~gue le Juge Laskin. Je souscris 6galement aux
motifs de mon colligue le Juge Ritchie, mais, ce
faisant, je n'adopte pas comme finale une d6fini-
tion pr6cise de l'expression iapplication r6gulibre
de la loi>, employ6e A 1'al. (a) de l'art. 1 de la
Ddclaration canadienne des droits.

LE JUGE RITCHIE-J'ai eu l'avantage de lire les
motifs de mon colligue le Juge Laskin et je con-
viens que l'appel doit 6tre r6gl6 comme il le pro-
pose.

En l'esp~ce, 'appelant a 6t6 accus6, en vertu de
l'art. 223 du Code criminel d'avoir, sans excuse
raisonnable, fait d6faut ou refus6 d'obtemp6rer A
une sommation qui lui 6tait faite par un agent de
la paix aux termes de l'art. 223(1) de fournir un
6chantillon de son haleine propre a permettre de
faire une analyse en vue d'6tablir, s'il y avait lieu,
la proportion d'alcool dans son sang. En premibre
instance, la plainte a 6t6 rejet6e pour le motif que
l'art. 223 du Code criminel 6tait inop6rant A cause

9 14 CURR V. THE QUEEN Laskin J. [1972] S.C.R.
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was requested to submit and did submit the fol-
lowing question for determination by way of
stated case:

Did I err in law in holding that section 223 of the
Criminal Code and section 224A(3) of the Criminal
Code are rendered inoperative by virtue of a con-
flict with the Canadian Bill of Rights?

The relevant sections of the Criminal Code
and the Canadian Bill of Rights (hereinafter re-
ferred to as "the Bill of Rights") are set out in
full in the reasons for judgment of my brother
Laskin.

The question posed by the stated case was con-
sidered at length by Fraser J., who gave an affir-
mative answer which was affirmed without re-
corded reasons by the Court of Appeal for
Ontario.23

Leave to appeal to this Court having been
granted, the main ground urged by the appellant
was that the provisions of ss. 223 and 224A(3)
could not be applied without abridging the ap-
pellant's right to "protection against self crimina-
tion" and that such provisions were therefore
inoperative as being in conflict with s. 2(d) of the
Bill of Rights.

It was also argued that since ss. 223 and
224A(3) had the effect of enabling a peace offi-
cer to compel a citizen to submit to a breath test
which might yield incriminating evidence against
him at his trial, these sections offend against the
right of the individual not to be deprived of the
security of his person "without due process of
law" which is recognized by s. 1(a) of the Bill
of Rights.

In concluding that the impugned sections of the
Criminal Code did not offend against the "due
process" provisions of s. 1(a) of the Bill of
Rights, my brother Laskin has made an extensive
and instructive review of the meaning of "due
process of law", in the course of which he makes
reference to the origins of the phrase and its ap-
plication in decisions of the Supreme Court of the
United States of America. While I agree that ss.

[1971] 3 O.R. 167, 4 C.C.C. (2d) 24.

de la D6claration canadienne des droits. On a de-
mand6 au savant juge de premibre instance de sou-
mettre la question suivante pour qu'elle soit tran-
ch6e par voie d'expos6 de cause, ce qu'il a fait:

[TRADUCTIoN] Ai-je commis une erreur de droit en
d6cidant que 1'article 223 du Code criminel et l'ar-
ticle 224A(3) du Code criminel sont inop6rants
parce qu'ils vont A l'encontre de la D6claration cana-
dienne des droits?

Les articles pertinents du Code criminel et de la
Diclaration canadienne des droits (ci-aprbs appe-
1Me <a D6claration des droits>') sont cit6s au com-
plet dans les motifs de mon coll~gue le Juge
Laskin.

La question soumise dans 1'expos6 de cause a
6t6 6tudi6e au long par le Juge Fraser, qui a r6-
pondu par I'affirmative; sa d6cision a 6t6 confirm6e
sans motifs 6crits par la Cour d'appel de l'On-
tario23 .

La permission d'interjeter appel h cette Cour
ayant 6t6 accord6e, le principal motif invoqu6 par
l'appelant est que les art. 223 et 224A(3) ne peu-
vent pas s'appliquer sans restreindre le droit de
l'appelant h «la protection contre son propre td-
moignage> et que ces articles sont donc inop6rants
parce qu'ils vont h 1'encontre de Particle 2(d) de
la Diclaration des droits.

II a 6galement 6t6 plaid6 qu'6tant donn6 que les
art. 223 et 224A(3) ont pour effet d'autoriser un
agent de la paix & obliger un citoyen h se soumettre
A une analyse de son haleine pouvant l'incriminer
si elle est pr6sent6e en preuve contre lui lors de
son procks, ces articles violent le droit du particu-
lier de ne se voir priv6 de la s6curit6 de sa per-
sonne que «par l'application r6gulibre de la loi>,
garantie reconnue l'article 1(a) de la Ddclara-
tion des droits.

En concluant que les articles contestis du Code
criminel ne violent pas la clause de <d'application
r6gulibre de la lois de Particle 1(a) de la Ddclara-
tion des droits, mon colligue le Juge Laskin a fait
une 6tude longue et instructive du sens de 1'expres-
sion <application r6gulibre de la loi>; il y parle de
l'origine de cette expression et de son application
dans les d6cisions de la Cour supreme des ttats-
Unis d'Amdrique. Comme lui, je conviens que les

-[1971] 3 O.R..167,.4 C.C.C. (2d) 24.
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223 and 224A do not offend against s. 1(a) of
the Bill of Rights, I prefer to base this conclusion
on my understanding that the meaning to be given
to the language employed in the Bills of Rights
is the meaning which it bore in Canada at the time
when the Bill was enacted, and it follows that,
in my opinion, the phrase "due process of law"
as used in s. 1(a) is to be construed as meaning
"according to the legal processes recognized by
Parliament and the courts in Canada".

I think, as I have said, that the real issue in
this case is whether or not the provisions of ss.
223 and 224A(3) in so far as they provide that
an individual may be compelled to give a sample
of his breath which can later be used against him
at his trial, amount to enforced "self crimina-
tion" and thus abridge the individual's right to
"protection against self crimination" which is
recognized by s. 2(d) of the Bill of Rights.

In accordance with the view which I have al-
ready expressed as to the meaning which I think
should be attached to the language of the Bill of
Rights, I would prefer to base my opinion on the
meaning of the words "protection against self
crimination" as they occur in s. 2(d) on the cases
decided in this Court and more particularly on
the cases of The Attorney General for Quebec v.
Begin24 , and Validity of Section 92(4) of The
Vehicles Act, 1957 (Sask) 25.

In the course of his reasons for judgment in the
latter case, the present Chief Justice, relying on
the case of Begin, had this to say:
Indeed the confession rule requiring a warning, ex-
clusively concerns self incriminating statements of
the accused, and aims at the exclusion of those
which are untrue. As its subject matter or purpose,
the confession rule does not embrace the incrimi-
nating conditions of the body, features, fingerprints,
clothing or behaviour of the accused, that persons,
other than himself, observe or detect and ultimately
report as witnesses in judicial proceedings.

I think, therefore, that the words "protection
against self crimination" as they occur in s. 2(d)
of the Bill of Rights are to be taken as meaning

- [1955] S.C.R. 593, 21 C.R. 217, 112 C.C.C. 209, [1955]
5 D.L.R. 394.

2 [1958] S.C.R. 610; 121 C.C.C. 321,. 15 D.L.R. (2d) 225.

art. 223 et 224A ne violent pas 1'art. 1(a) de la
Diclaration des droits, mais je pr6fbre fonder ma
conclusion sur le fait que, a mon avis, le sens des
termes de la Ddclaration des droits est le sens
qu'ils avaient au Canada au moment de 1'adoption
de la D6claration; par cons6quent, A mon avis,
1'expression <application r6gulibre de la loi> em-
ploy6e A l'article 1(a) doit s'interpr6ter comme
signifiant &selon les voies de droit reconnues par le
Parlement et par les tribunaux canadiens>.

Comme je l'ai dit, je crois que la question qui se
pose r6ellement en 1'esphce est celle de savoir si les
art. 223 et 224A(3), pour autant qu'ils 6dictent
qu'un particulier peut 6tre oblig6 de fournir un
6chantillon de son haleine pouvant par la suite
6tre utilis6 contre lui lors de son procks, consti-
tuent en fait une «auto-accusation> imposde et res-
treignent ainsi le droit du particulier & ela protec-
tion contre son propre t6moignages, garantie
reconnue A l'art. 2(d) de la Ddclaration des droits.

En conformit6 de l'opinion que j'ai d6ji expri-
mee quant au sens A donner aux termes de la
D&laration des droits, je pr6fbre fonder mon opi-
nion en ce qui concerne le sens de l'expression
iprotection contre son propre t6moignage> de
l'art. 2(d) sur les arr~ts de cette Cour, plus parti-
culibrement les arr~ts Procureur gindral du Qudbec
c. Bigin24 et Renvoi sur la validitg de l'article
92(4) du Vehicles Act, 1957 (Sask.) 2 5.

Dans les motifs qu'il a rendus dans cette der-
nidre cause, le Juge en chef actuel, se fondant sur
l'affaire Bigin, dit ce qui suit:
[TRADUCTION] De fait, la rigle relative aux aveux
qui exige une mise en garde, vise uniquement les
dilarations auto-accusatrices du pr6venu et a pour
but d'exclure les d6clarations fausses. La r~gle rela-
tive aux aveux n'a pas pour objet ou pour but les
conditions incriminantes du corps, des traits, des
empreintes digitales, des v8tements ou du comporte-
ment du pr6venu, que d'autres observent ou d~cklent
et signalent finalement en t6moignant dans les proc6-
dures judiciaires.

Par cons6quent, je crois que l'expression «pro-
tection contre son propre timoignage>' de l'art.
2(d) de la Diclaration des droits doit s'interpr6ter

- [1955] R.C.S. 593, 21 .C.R. 217, 112 C.C.C. 209, [1955]
5 D.L.R. 394.

- [1958] R.C.S. 610, 121 C.C.C. 321, 15 D.L.R. (2d) 225.
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protection against "self incriminating statements"
and not as embracing "incriminating conditions of
the body" such as the alcoholic content of the
breath or blood.

I do not find it necessary to go further afield in
order to interpret this phrase as it occurs in the
Canadian Bill of Rights.

As I have said, I would dispose of this appeal
in the manner proposed by my brother Laskin.

Appeal dismissed.

. Solicitors for the appelant: Charron & Walker,
Toronto.

Solicitor for the respondent: The Attorney
General of Ontario, Toronto.

George Clinton Duke Appellant;

and

Her Majesty The Queen Respondent.

1972: March 7, 8; 1972: June 29.

Present: Fauteux C.J. and Abbott, Martland, Jud-
son, Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Criminal law-Civil rights-Motor vehicles-Ex-
cessive quantity of alcohol in blood-Breathalizer-
No sample of breath given to accused-No denial of
right to fair trial-Canadian Bill of Rights, 1960
(Can.), c. 44, s. 2(e), (f)-Criminal Code, 1953-
54 (Can.), c. 51, ss. 224, 557(3).

* The appellant was stopped while driving a motor
vehicle and was taken to a local police station where
he gave a sample of his breath into a breathalizer.
He was charged with driving a motor vehicle having
consumed alcohol in such quantity that the propor-
tion thereof in his blood exceeded 80 milligrams of
alcohol in 100 millilitres of blood contrary to
s. 224 of the Criminal Code. Eight days after the
breath sample was -taken, the appellant's solicitor re-
quested a sample of that breath. The reply received

comme signifiant la protection contre les cd6clara-
tions auto-accusatrices> et comme ne visant pas
eles conditions incriminantes du corps>, telles que
la proportion d'alcool dans l'haleine on dans le
sang.

Je ne crois pas n6cessaire de faire une 6tude
plus pouss6e de l'interpr6tation de cette expression
de la Ddclaration des droits.

Comme je 1'ai dit, je suis d'avis de r6gler cet
appel comme le propose mon coll~gue le Juge
Laskin.

Appel rejetd.

Procureurs de l'appelant: Charron & Walker,
Toronto.

Procureur de l'intimde: Le Procureur gindral de
l'Ontario, Toronto.

George Clinton Duke Appelant;

et

Sa Majest6 La Reine Intimde.

1972: les 7 et 8 mars; 1972: le 29 juin.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel - Droits civils - Automobiles -
Quantitd excessive d'alcool dans le sang-Alcootest
-Aucun 6chantillon d'haleine fourni a l'accusb-
Dini du bindfice d'une audition dquitable-Dicla-
ration canadienne des droits, 1960 (Can.), c. 44,
art. 2(e), (f)--Code criminel, 1953-54 (Can.),
c. 51, art. 224, 557(3).

Alors qu'il conduisait une automobile, I'appelant
fut arr&t6 par un membre du service de police. On
l'amena au poste de police local oil il donna un
6chantillon de son haleine au moyen de l'alcootest.
II a 6t6 accus6 d'avoir conduit un v6hicule A moteur
alors qu'il avait consomm6 une quantit6 d'alcool
telle que la proportion d'alcool dans son sang d6pas-
sait 80 milligrammes d'alcool par 100 millilitres de
sang, en contravention de l'art. 224 du Code crimi-
nel. Huit jours aprbs le prblvement de l'6chantillon
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stated that no sample was available and that none
had been retained. The Provincial Judge, before
whom the information came, declined to quash it.
Application was then made for an order of prohibi-
tion. That order was granted. On appeal by the
Crown, the prohibition order was set aside. The
accused appealed to this Court. It was argued that
the failure to provide the appellant with a sample
of his own breath was a violation of s. 2(e) of the
Bill of Rights.

Held: The appeal should be dismissed.

Per curiam: The legislative history of s. 224A
shows that the requirement that the accused be
furnished with a specimen of his breath was deliber-
ately omitted from the legislation. The result is that
the statute makes it clear that the accused is not
entitled to receive a specimen of his breath from the
person who takes the sample and that the analysis
of the breath sample can be used in evidence on a
charge under s. 222 or s. 224. Section 224A(1) (c)
did not deprive the appellant of a fair trial under
s. 2(e) of the Bill of Rights and is not in conflict
with it. In the circumstances of this case, s. 2(f) of
the Bill of Rights is not more comprehensive than
s. 2(e) and the same considerations apply.

Per Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, and Pigeon JJ.: The failure of the
Crown to provide evidence to an accused person does
not deprive the accused of a fair trial unless, by law,
it is required to do so.

APPEAL from a judgment of the Court of
Appeal for Ontario', setting aside an order of
prohibition.

Harvey R. Daiter, for the appellant.

M. Manning, for the respondent.

The judgment of Fauteux C. J. and of Abbott,
Martland, Judson, Ritchie, Hall and Pigeon JJ.
was delivered by

THE CHIEF JUSTICE-This is an appeal from
the 'inammous Judgment of the Court of Appeal
for Ontario2, which allowed the appeal of the

1[19721 1 O.R. 61, 15 C.R.N.S. 370, 4 C.C.C. (2d) 504,
22 D.L.R. (3d) 249.

2 [1972] 1 O.R. 61, 15 C.R.N.S. 370, 4 C.C.C. (2d) 504,
22 D.L.R. (3d) 249.

d'haleine, le procureur de l'appelant en a demand6
un sp6cimen. On lui a rdpondu qu'un 6chantillon
n'6tait pas disponible et qu'aucun n'avait 6t6 con-
serv6. Le Juge provincial, saisi de la d~nonciation, a
refus6 de l'annuler. C'est alors qu'a 6t6 faite une
requite pour une ordonnance de prohibition. Cette
ordonnance a 6t6 accord6e. Sur appel de la Cou-
ronne, l'ordonnance de prohibition a 6t6 annulde.
L'accus6 a appel6 A cette Cour. On pr6tend que
l'omission de fournir A l'appelant un sp6cimen de
sa propre haleine 6tait une violation de l'art. 2(e)
de la Diclaration des droits.

Arrt: L'appel doit 8tre rejet6.

La Cour: L'historique de 'art. 224A fait voir que
I'exigence qu'il soit fourni h l'accus6 un sp6cimen
de son haleine a 6t6 d6lib6r6ment omise dans la loi.
Il s'ensuit que le statut indique clairement que I'ac-
cus6 n'a pas le droit de recevoir un sp6cimen de son
haleine de la personne qui pr6lbve cet dchantillon, et
que l'analyse de l'6chantillon d'haleine peut 8tre uti-
lise en preuve lors d'une accusation sous l'art. 222
ou l'art. 224. L'article 224A(1) (c) ne prive pas l'ap-
pelant de son droit A un prochs 6quitable en vertu de
l'art. 2(e) de la Diclaration des droits et ne va pas

l'encontrer de ce dernier article. En ce qui a trait
aux circonstances de 1'espice, I'art. 2(f) de la D-
claration des droits n'est pas plus comprdhensif que
l'art. 2(e) et les mimes consid6rations s'appliquent.

Le Juge en Chef Fauteux et les Juges Abbott,
Martland, Judson, Ritchie, Hall et Pigeon: L'omis-
sion du ministbre public de fournir un certain 616-
ment de preuve A un accuse ne prive pas celui-ci de
son droit h un procks 6quitable sauf si, en vertu
d'une loi, il y est tenu.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', annulant une ordonnance de prohibi-
tion.

Harvey R. Daiter, pour 1'appelant.

M. Manning, pour l'intim6e.

Le jugement du Juge en Chef Fauteux et des
Juges Abbott, Martland, Judson, Ritchie, Hall et
Pigeon a 6t6 rendu par

LE JUGE EN CHEF-L'appelant se pourvoit A
l'encontre d'un arrt unanime de la Cour d'appel
de l'Ontario2 qui a accueilli I'appel de la pr6sente

2 [19721 1 O.R. 61, 15 C.R.N.S. 370, 4 C.C.C. (2d) 504,
22 D.L.R. (3d) 249.

2 [1972] 1 O.R. 61, 115 C.R.N.S. 370, 4 C.C.C. (2d) 504,
22 D.L.R. (3d) 249.
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present respondent from an order of prohibition,
which prohibited any further proceedings against
the present appellant under an information and
summons charging him with an offence under
s. 224 (now s. 236) of the Criminal Code. The
order of prohibition was set aside. I will refer
to the relevant sections of the Code by the num-
bers which they bore at the time the offence
charged is alleged to have been committed.

Section 224 of the Criminal Code provided:

Every one who drives a motor vehicle or has the
care or control of a motor vehicle, whether it is in
motion or not, having consumed alcohol in such a
quantity that the proportion thereof in his blood ex-
ceeds 80 milligrams of alcohol in 100 millilitres of
blood, is guilty of an offence punishable on summary
conviction and is liable to a fine of not less than
fifty dollars and not more than one thousand dollars
or to imprisonment for not more than six months, or
both.

The facts giving rise to the present appeal are
stated in the reasons of Jessup J. A. in the Court
of Appeal:

On March 11, 1971, the respondent was stopped,
while driving an automobile, by a member of the
Oakville Police Department. He was taken to the
local police station where he gave a sample of his
breath into a breathalizer. On March 16, 1971, an
information was sworn charging him with driving a
motor vehicle having consumed alcohol in such quan-
tity that the proportion thereof in his blood exceeded
80 milligrams of alcohol in 100 millilitres of blood
contrary to s. 224 of the Criminal Code. On March
19, 1971, a letter was addressed to the Oakville Po-
lice Department by the respondent's solicitor re-
questing a sample of the breath taken from the
respondent. On March 23, 1971, a reply to such
letter was received by the solicitor stating that a
breath sample was not available and enclosing the
results of the breathalizer test taken. On March 24,
1971, a further letter from the solicitor was directed
to the Oakville Police Department repeating the
request for a breath sample in order to enable
arrangements for an independent analysis of the
sample. On March 26, 1971, a reply was received
from the Oakville Police Department stating that
no samples of breath were retained by the police
either for the Crown's use or for the respondent's
use.

intim6e d'une ordonnance de prohibition interdi-
sant toutes proc6dures ult6rieures contre le pr6sent
appelant la suite d'une d6nonciation et d'une
sommation l'inculpant d'une infraction pr6vue
l'art. 224 (maintenant l'art. 236) du Code cri-
minel. L'ordonnance de prohibition a 6t6 annul6e.
Je d6signerai les articles pertinents du Code par
les num6ros qu'ils portaient au moment oii l'in-
fraction reproch6e est alligue avoir 6t6 commise.

L'article 224 du Code criminel 6dictait:

Quiconque conduit un v6hicule h moteur ou en a
la garde ou le contr6le, que ce v6hicule soit en mou-
vement ou non, alors qu'il a consomm6 une quantit6
d'alcool telle que la proportion d'alcool dans son
sang d6passe 80 milligrammes d'alcool par 100 milli-
litres de sang, est coupable d'une infraction punissable
sur d6claration sommaire de culpabilit6, et passible
d'une amende d'au moins cinquante dollars et d'au
plus mille dollars ou d'un emprisonnement d'au plus
six mois, ou des deux peines a la fois.

Les faits qui ont donn6 lieu au pr6sent pourvoi
sont relat6s dans les motifs de M. le Juge Jessup
de la Cour d'appel:
[TRADUCTION] Le 11 mars 1971, alors qu'il condui-
sait une automobile, l'intim6 fut arrit6 par un mem-
bre du service de police de Oakville. On l'amena au
poste de police local oii il donna un 6chantillon de
son haleine au moyen de l'alcootest. Le 16 mars
1971, une d6nonciation tait faite sous serment I'ac-
cusant d'avoir conduit un v6hicule h moteur alors
qu'il avait consomm6 une quantit6 d'alcool telle que
la proportion d'alcool dans son sang d6passait 80
milligrammes d'alcool par 100 millilitres de sang, en
contravention de l'art. 224 du Code criminel. Le 19
mars 1971, le procureur de I'intim6 adressait au
service de police de Oakville une lettre dans laquelle
il demandait un sp6cimen de l'6chantillon d'haleine
obtenu de l'intim6. Le 23 mars 1971, I'avocat rece-
vait une lettre, en r6ponse h la sienne, dans laquelle
on l'informait qu'aucun 6chantillon d'haleine n'6tait
disponible, et A laquelle 6taient joints les rbsultats de
l'alcootest. Le 24 mars 1971, I'avocat 6crivait de
nouveau au service de police de Oakville, rditdrant
sa demande d'un 6chantillon d'haleine afin de pou-
voir prendre les dispositions voulues pour faire faire
une analyse ind6pendante de l'6chantillon. Le 26 mars
1971, le service de police de Oakville lui a r6pondu
que la sfiret6 municipale n'avait pas conserv6 d'6-
chantillon d'haleine ni pour l'usage du minist~re pu-
blic ni pour celui de l'intim6.

[1972] R.C.S. 919
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The Provincial Judge, before whom the infor-
mation came, declined to quash it. Application was
then made for the order of prohibition previously
mentioned.

Section 224A(1)(c) (now s. 237(1)(c))
provided that:

(1) In any proceedings under section 222 or 224,
(c) where a sample of the breath of the accused
has been taken pursuant to subsection (1) of sec-
tion 223, if

(ii) the sample was taken as soon as practicable
after the time when the offence was alleged to
have been committed and in any even not later
than two hours after that time,
(iii) the sample was received from the accused
directly into an approved container or into an
approved instrument operated by a qualified
technician, and
(iv) a chemical analysis of the sample was made
by means of an approved instrument operated
by a qualified technician,

evidence of the results of the chemical analysis so
made is, in the absence of any evidence to the
contrary, proof of the proportion of alcohol in the
blood of the accused at the time when the offence
was alleged to have been committed;

Chapter 38 of the Statutes of Canada, 1968-69
contained, in addition to paras. (ii), (iii) and
(iv), para. (i) which has not yet been proclaimed
and which reads as follows:

(i) at the time the sample was taken, the
person taking the sample offered to provide to
the accused a specimen of the breath of the
accused in an approved container for his own
use, and, at the request of the accused made
at that time, such a specimen was thereupon
provided to him,

The power of the Governor in Council, under
s. 120 of that Act, to proclaim, inter alia, only
certain portions of s. 224A and to omit from the
proclamation para. (i) above-mentioned, and cer-
tain other portions of that section, was the subject
of a reference of this Court3, whereupon it was
decided that such power was given by s. 120.

* [1970] S.C.R. 777, 12 C.R.N.S. 28, 74 W.W.R. 167,
[1970] 3 C.C.C. 320, 10 D.L.R. (3d) 699.

Le Juge provincial, saisi de la d6nonciation, a
refus6 de I'annuler. C'est alors qu'a &ti faite la
requite pour une ordonnance de prohibition dont
il a d6ji 6t6 fait mention.

L'article 224A(1) (c) (maintenant 'art. 237
(1) (c)) 6dictait ce qui suit:

(1) Dans toutes proc6dures en vertu de Particle
222 ou 224,

(c) lorsqu'un 6chantillon de l'haleine du prvenu
a 6t6 pr6lev6 conform6ment A une sommation
faite en vertu du paragraphe (1) de 'article 223,

(ii) si l'6chantillon a 6t6 pr6lev6 dis qu'il a
6t6 mat6riellement posible de le faire apris le
moment oa l'infraction est all6gude avoir 6t6
commise et, de toute fagon, pas plus de deux
heures apris ce moment,
(iii) si l'6chantillon a 6t6 regu de l'accus6 di-
rectement dans un contenant approuv6 ou dans
un instrument approuv6 manipul6 par un tech-
nicien qualifi6, et
(iv) si une analyse chimique de l'chantillon a
6t6 faite h l'aide d'un instrument approuv6, ma-
nipul6 par un technicien qualifi6,

la preuve du r6sultat de l'analyse chimique ainsi
faite fait preuve, en I'absence de toute preuve con-
traire, de la proportion d'alcool dans le sang du
pr6venu au moment oi I'infraction est alligu6e avoir
6t6 commise;

Le chapitre 38 des Statuts du Canada, 1968-69,
contient, outre les alin6as (ii), (iii) et (iv), l'a-
lin6a (i) qui n'a pas encore 6t6 proclam6 en
vigueur et qui se lit comme suit:

(i) si au moment o6 I'6chantillon a 6t6 pr6lev6,
la personne qui le pr6levait a offert de fournir
au pr6venu, pour son propre usage, un sp6ci-
ment de l'haleine du pr6venu, dans un conte-
nant approuv6, et si, a la requate du pr6venu
faite A ce moment-l, un tel sp6cimen lui a 6t6
alors fourni,

Le pouvoir qu'a le gouverneur en conseil, en
vertu de 'art. 120 de cette Loi, de mettre en
vigueur par proclamation, entre autres, certaines
parties seulement de l'art. 224A et d'exclure de
la proclamation 1'alina (i) pr6cit6 et certaines
autres parties de cet article, a fait l'objet d'un
renvoi A cette Cour3, A la suite duquel il a 6
d6cid6 que l'art. 120 conf6rait bien un tel pouvoir.

8 [1970] R.C.S. 777, 12 C.R.N.S. 28, 74 W.W.R. 167,
[1970] 3 C.C.C. 320, 10 D.L.R. (3d) 699.
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The reasons which were given for the making
of the order of prohibition are stated in the follow-
ing two passages:

If a person is being charged with an offence based
upon a sample of his own breath, in my opjnion, in
order to properly answer that charge he must be
given the opportunity of testing that sample himself,
and, to deprive the accused of such sample is to
deprive him of the right to make full answer and
defence. It is plain that this accused has no way
of knowing whether or not Crown evidence that the
proportion of alcohol in his blood, at the relevant
time, exceeded 80 mg. of alcohol in 100 ml. of
blood is true let alone answer it unless furnished
with a specimen of the sample for his own use and
analysis.

It appears to me, therefore, that it is impossible for
this man to have a fair hearing in accordance with
principles of fundamental justice. When it appears
obvious to the Court that there is going to be a
prosecution in violation of the provisions of section
2(e) of the Bill of Rights I think that the Court
should exercise its discretion and issue a writ of
prohibition to prevent the violation.

The latter passage refers to s. 2(e) of the Bill of
Rights. Reference was also made in the Court of
Appeal and in this Court to s. 2(f). The relevant
parts of the Bill of Rights provide as follows:

2. Every law of Canada shall, unless it is expressly
declared by an Act of the Parliament of Canada that
it shall operate notwithstanding the Canadian Bill of
Rights, be so construed and applied as not to abro-
gate, abridge or infringe or to authorize the abroga-
tion, abridgment or infringement of any of the rights
or freedoms herein recognized and declared, and in
particular, no law of Canada shall be construed or
applied so as to

(e) deprive a person of the right to a fair hearing
in accordance with the principles of fundamental
justice for the determination of his rights and
obligations;
(f) deprive a person charged with a criminal
offence of the right to be presumed innocent until
proved guilty according to law in a fair and public

Les motifs avanc6s pour la d6livrance de 1'or-
donnance de prohibition sont 6nonc6s dans les
deux passages suivants:

[TRADUCTION] Lorsqu'un personne est accus6e
d'une infraction sur la foi d'un 6chantillon de sa
propre haleine, h mon avis, pour pouvoir r6futer
convenablement cette accusation, cette personne doit
avoir l'occasion d'analyser elle-mime l'chantillon,
et en privant un accus6 de cet 6chantillon, on le
prive du droit de pr6senter une r6ponse et d6fense
complkte. Il est manifeste que le pr6sent accus6 n'a
aucun moyen de savoir si la preuve du ministbre
public que la proportion d'alcool dans son sang, au
moment pertinent, d6passait 80 mg. d'alcool par
100 ml. de sang est exacte et encore moins de r6-
futer cette preuve, A moins de recevoir un sp6cimen
de l'6chantillon pour son propre usage et sa propre
analyse.

II me parait done impossible que cet homme puisse
b6ndficier d'une audition 6quitable de sa cause selon
les principes de justice fondamentale. Lorsqu'il pa-
rait 6vident a la cour que des poursuites vont Stre
entamdes en violation des dispositions de 'article
2(e) de la D6claration des droits, je crois que cette
cour doit exercer sa discr6tion et d6cerner un bref de
prohibition pour y faire 6chec.

Le dernier passage cit6 fait r6f6rence A Part. 2
(e) de la Dclaration des droits. En Cour d'appel
et en cette Cour il a 6galement 6t6 question de
1'art. 2(f). Les parties pertinentes de la D&la-
ration des droits 6dictent ce qui suit:

2. Toute loi du Canada, h moins qu'une loi du
Parlement du Canada ne d6clare express6ment qu'elle
s'appliquera nonobstant la Ddclaration canadienne des
droits, doit s'interpr6ter et s'appliquer de manibre
h ne pas supprimer, restreindre ou enfreindre l'un
quelconque des droits ou des libert6s reconnus et d6-
clar6s aux pr6sentes, ni & en autoriser la suppression,
la diminution on la transgression, et en particulier,
nulle loi du Canada ne doit s'interpr6ter ni s'appli-
quer comme

(e) privant une personne du droit 1 une audition
impartiale de sa cause, selon les principes de jus-
tice fondamentale, pour la d6finition de ses droits
et obligations;
(f) privant une personne accus6e d'un acte cri-
mniel du droit i la prisomption d'innocence jus-
qu'i ce que. -la preuve de sa culpabilit6 .ait 6t6
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hearing by an independent and impartial tribunal,
or of the right to reasonable bail without just
cause;

In the Court of Appeal, Jessup J.A. expressed
the view that s. 2(e) of the Bill of Rights con-
cerned only hearings to establish civil rights and
liabilities and that it is s. 2(f) which is concerned
with criminal liabilities. Aylesworth and MacKay
JJ.A. expressed no opinion on this point. This
question was later considered by this Court in
Lowry v. R.4, when it was held that s. 2(e) was
applicable to criminal as well as to civil pro-
ceedings.

Notwithstanding the view which he expressed as
to the application of s. 2(e), Jessup J.A. was of
the opinion that both subs. (e) and (f) guarantee
a fair hearing and that there was little difference
between them in relation to the issue in the present
case. He approached it as if both sections might be
applicable.

As Jessup J.A. pointed out:

It will be seen that the extraordinary result of
Galligan, J.'s judgment, in effect, is judicially to
proclaim in force s. 224A(1) (c) (i), notwithstanding
that the executive branch of the Government, acting
within the authority conferred on it by Parliament,
has not seen fit to do so.

However, he goes on to say, I think correctly:

Moreover, I agree with Galligan, J. that the issue
arising under the Bil of Rights involved in this
appeal was not dealt with, expressly or by impli-
cation, by the majority of the judgments in the re-
ference ...

The matter was raised in the dissenting reasons
of my brother Ritchie, concurred in by Spence and
Pigeon JJ., but he added, at p. 715:

No question is here raised as to the effect which
the Bill of Rights would have had if Parliament it-
self had enacted s. 16 in the form in which it was
proclaimed and I do not find it necessary to deal
with any such question.

' (1972), 6 C.C.C. (2d) 531, 26 D.L.R. (3d) 244.

6tablie en conformit6 de la loi, apris une audition
impartiale et publique de sa cause par un tribunal
ind6pendant et non pr6jug6, ou la privant sans
juste cause du droit A un cautionnement raisonna-
ble;

En Cour d'appel, M. le Juge Jessup a exprim6
l'avis que 1'art. 2(e) de la Declaration des droits
ne vise que les auditions destin6es a d6finir les
droits et obligations en matibre civile et que c'est
1'art. 2(f) qui a trait A la responsabilit6 en matibre
criminelle. MM. les Juges Aylesworth et MacKay
ne se sont pas prononc6s sur ce point. La question
a 6t6 par la suite 6tudide par cette Cour dans 1'af-
faire Lowry c. La Reine 4 , oit il a 6t6 d6cid6 que
1'art. 2(e) s'applique tant aux proc6dures crimi-
nelles que civiles.

Nonobstant l'opinion qu'il a exprim6e quant A
1'application de l'art. 2(e), M. le Juge Jessup s'est
dit d'avis que les alindas (e) et (f) consacrent tous
deux le droit A une audition 6quitable et qu'il y a
peu de diff6rence entre eux pour ce qui est de la
question pr6sentement en litige. II a trait6 cette
dernibre comme si les deux alin6as pouvaient
s'appliquer.

Comme l'a fait remarquer M. le Juge Jessup:

[TRADUCTION] On constatera que l'effet extraordi-
naire de la d6cision de M. le Juge Galligan, en fait,
est judiciairement de proclamer en vigueur 'art.
224A(1) (c) (i), m8me si le pouvoir ex6cutif, agis-
sant dans les limites des pouvoirs que le Parlement
lui a conf6r6s, n'a pas jug6 bon de le faire.

Toutefois, il poursuit, avec raison, A mon sens:
[TRADUCTION] En outre, je suis d'accord avec M.
le Juge Galligan lorsqu'il dit que la majorit6 des
jugements dans le renvoi n'ont pas trait6, ni ex-
plicitement ni implicitement, de la question que sou-
IRve la D&laration des droits et qui se pose dans le
pr6sent appel ...

Mon collbgue le Juge Ritchie a soulev6 la ques-
tion dans ses motifs de dissidence, auxquels MM.
les Juges Spence et Pigeon souscrivaient, mais il
a ajout6, A la p. 715:

Personne ne soulive ici la question de savoir
quel effet aurait la Dgclaration des droits si le Par-
lement lui-m8me avait adoptd l'art. 16 de la fagon
dont on 1'a promulgu6 et je ne trouve pas n6cessaire
d'examiner cette question.

' (1972), 6 C.C.C. (2d) 531, 26 DL.R. (3d) 244.
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In view of the answers given by this Court on
the reference, the provisions which were pro-
claimed stand in the same position as if Parliament
had passed them in that form.

However, the history of s. 224A has, I think,
some significance in this case. Section 223, which
was enacted and proclaimed at the same time as
s. 224A, makes provision, in the circumstances
stated in the section, for a peace officer to require
a person to provide a sample of his breath suitable
to enable an analysis to be made. This Court has
held in Curr v. R5 that this provision was not ren-
dered inoperative by reason of a conflict with the
Bill of Rights. Under that section the person re-
quired to furnish a breath sample is being required
to furnish evidence which may be used in the man-
ner provided in s. 224A.

Section 224A, as enacted, would have required
the person taking the breath sample to offer to
provide a specimen of the breath to the accused,
and, if requested by the accused, to provide such
specimen to him, before evidence of an analysis of
the sample could be used against him in a charge
under s. 222 or s. 224. However, that requirement
was deliberately omitted when the Act was pro-
claimed, and the result is that the statute makes it
clear that the accused is not entitled to receive
a specimen of his breath from the person who
takes the sample, and that the analysis of the
breath sample can be used in evidence on a charge
under s. 222 or s. 224.

It is against this background that the appellant's
submission must be considered. Under s. 2(e) of
the Bill of Rights no law of Canada shall be con-
strued or applied so as to deprive him of "a fair
hearing in accordance with the principles of fun-
damental justice." Without attempting to formulate
any final definition of those words, I would take
them to mean, generally, that the tribunal which
adjudicates upon his rights must act fairly, in good
faith, without bias and in a judicial temper, and
must give to him the opportunity adequately to
state his case.

5 [1972] S.C.R. 889, 18 C.R.N.S. 281, 7 C.C.C. (2d) 181,
26 D.L.R. (3d) 603.

Vu les r6ponses donn6es par cette Cour aux
questions contenues dans le renvoi, les dispositions
qui ont 6t6 proclam6es ont le m~me effet qu'elles
auraient si le Parlement les avait adopties de cette
fagon-14.

Cependant, l'historique de l'art. 224A a, je
crois, une certaine importance en l'esphce. L'article
223, adopt6 et promulgu6 en mEme temps que
l'art. 224A, pr6voit que, dans les circonstances
pricisdes dans l'article, un agent de la paix peut
exiger qu'une personne fournisse un 6chantillon de
son haleine propre A permettre une analyse. Cette
Cour a d6cid6 dans l'arr~t Curr c. La Reine5 que
cette disposition n'est pas rendue inop6rante en
raison d'un conflit avec la Ddclaration des droits.
En vertu de cet article, la personne tenue de four-
nir un 6chantillon d'haleine est tenue en somme de
fournir une preuve dont il pourra 6tre fait usage de
la manibre privue A l'art. 224A.

L'article 224A, tel qu'adopt6, aurait oblig6 la
personne pr6levant P6chantillon d'haleine h en
offrir un sp6cimen au pr6venu et, si le pr6venu lui
demandait ce sp6cimen, de le fournir, avant que
la preuve d'une analyse de 1'6chantillon puisse 8tre
utilis6e contre le pr6venu inculp6 d'une infraction
en vertu de l'art. 222 ou de l'art. 224. Toutefois,
cette exigence a 6t6 d6lib6r6ment omise au moment
de la proclamation de la Loi; il s'ensuit que le sta-
tut indique clairement que 1'accus6 n'a pas le droit
de recevoir un sp6cimen de son haleine de la per-
sonne qui pr&16ve cet 6chantillon, et que 'analyse
de 1'6chantillon d'haleine peut 8tre utilis6e en
preuve lors d'une accusation sous l'art. 222 ou
1'art. 224.

C'est dans ce contexte qu'il faut examiner les
pritentions de l'appelant. En vertu de l'art. 2(e)
de la Ddclaration des droits, aucune loi du Canada
ne doit s'interor6ter ni s'appliquer de manibre h le
priver d'une (<audition impartiale de sa cause selon
les principes de justice fondamentale>>. Sans entre-
prendre de formuler une d6finition finale de ces
mots, je les interpr~te comme signifiant, dans 'en-
semble, que le tribunal appel6 se prononcer sur
ses droits doit agir 6quitablement, de bonne foi,
sans pr6jug6 et avec s6r6nit6, et qu'il doit donner
h 'accus6 l'occasion d'exposer ad6quatement sa
cause.

5 [1972] R.C.S. 889, 18 C.R.N.S. 281, 7 C.C.C. (2d) 181,
26 D.L.R. (3d) 603.
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In the present case, of course, there has not yet
been any hearing. The hearing was prohibited
because of events which occurred before trial.
How far pre-trial occurrences may be taken to
have prevented a fair hearing must be decided as
the cases arise. In the case with which we are con-
cerned, the substance of the complaint is that, be-
cause the Crown failed to provide the appellant
with certain evidence (which, incidentally, he did
not request until eight days after his breath sample
was taken), he has been prevented from having a
fair trial, and, consequently, the Crown is pre-
cluded from proceeding to a trial in which an
analysis of his breath sample would be given in
evidence.

This is not a case in which the accused has
requested information in the possession of the
Crown, and been refused. Whether or not a re-
fusal of that kind would deprive the accused of a
fair trial is not in issue in this case. This is a case
in which the complaint is that the Crown failed
to provide the accused with evidence for the pur-
pose of his defence.

In my opinion, the failure of the Crown to pro-
vide evidence to an accused person does not de-
prive the accused of a fair trial unless, by law, it
is required to do so. In the present case, Parlia-
ment has provided that the analysis of a breath
sample is, under certain conditions, evidence in
relation to a charge under s. 222 or s. 224. It has
not required that the accused be furnished with a
specimen of his breath, in order to make such
analysis admissible. On the contrary, the legisla-
tive history of s. 224A shows that such a require-
ment was deliberately omitted from the legislation.

In my opinion, s. 224A(1) (c) does not de-
prive the appellant of a fair trial under s. 2(e) of
the Bill of Rights and is not in conflict with it.

In relation to the circumstances of this case,
s. 2(f) of the Bill of Rights is not more compre-
hensive than s. 2(e) and what I have said as to
the latter provision applies equally to the former.

En 1'espbce, 6videmment, il n'y a pas encore eu
d'audition. L'audition a 6td interdite A cause d'v6
nements qui se sont produits avant le procks. La
mesure dans laquelle on peut consid6rer que des
faits ant6rieurs au procks ont empich6 une audi-
tion 6quitable est une question d'esp~ce. Dans l'af-
faire qui nous occupe, le fond du grief est le sui-
vant: parce que le ministbre public a omis de
fournir A l'appelant un certain 616ment de preuve
(616ment que, incidemment, celui-ci n'a demand6
que huit jours apris le pr616vement de l'6chantillon
de son haleine), l'accus6 a 6t6 priv6 du droit A un
proces 6quitable et, par cons6quent, le ministare
public ne peut proc6der A la tenue d'un procks au
cours duquel une analyse de 1'6chantillon de l'ha-
leine de l'accus6 serait pr6sent6e en preuve.

11 ne s'agit pas d'une instance oii l'accus6 a de-
mand6 des renseignements que posside le minis-
thre public et que celui-ci a refus6 de donner. La
question, en 1'espice, n'est pas de savoir si un refus
de ce genre aurait eu pour effet de priver 1'accus6
d'un procks 6quitable. Il s'agit d'une affaire oil
1'accus6 se plaint que le ministire public a omis
de lui fournir un 616ment de preuve qu'il r6clame
pour 6tayer sa d6fense.

A mon avis, l'omission du ministbre public de
fournir un certain 616ment de preuve A un accus6
ne prive pas celui-ci de son droit A un procks 6qui-
table sauf si, en vertu d'une loi, il y est tenu. En
l'espbce, le Parlement a 6dict6 que l'analyse d'un
6chantillon d'haleine est, sous certaines conditions,
une preuve lors d'une accusation port6e en vertu
de l'art. 222 ou de 1'art. 224. Il n'a pas exig6, pour
qu'une telle analyse soit admissible, qu'il soit
fourni h l'accus6 un sp6cimen de son haleine. Au
contraire, I'historique de l'art. 224A fait voir
qu'une telle exigence a 6t6 d6lib6r6ment omise
dans la loi.

A mon avis, l'art. 224A(1) (c) ne prive pas
l'appelant de son droit A un procks 6quitable en
vertu de l'art. 2(e) de la Ddclaration des droits et
ne va pas A 1'encontre de ce dernier article.

En ce qui a trait aux circonstances de l'espbce,
I'art. 2(f) de la Ddclaration des droits n'est pas
plus compr6hensif que l'art. 2(e) et ce que j'ai dit
de cette dernibre disposition s'applique 6galement
A la premiere.

924 [1972] S.C.R.
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I would dismiss this appeal.
The judgment of Spence and Laskin JJ. was de-

livered by

LASKIN J.-I agree with the Chief Justice that
on facts of this case and under the statutory pro-
visions applicable thereto the appeal fails for the
reasons he has given, but I reserve my opinion
on the general proposition stated by him in the
following words:

In my opinion, the failure of the Crown to provide
evidence to an accused person does not deprive the
accused of a fair trial unless, by law, it is required
to do so.

The disposition of this appeal does not, in my
view, depend upon this proposition, and hence my
reservation thereon.

Appeal dismissed.

Solicitor for the appellant: Harvey R. Daiter,
Toronto.

Solicitor for the respondent: The Attorney
General of Ontario, Toronto.

Je suis d'avis de rejeter le pourvoi.
Le jugement des Juges Spence et Laskin a 6t6

rendu par

LE JUGE LASKIN-Je conviens avec M. le
Juge en chef que, vii les faits de l'espbce et les
dispositions 16gislatives qui s'y appliquent, le
pourvoi doit 8tre rejet6 pour les motifs qu'il a
6nonc6s, mais je r6serve mon opinion sur la pro-
position g6n6rale qu'il a expos6e dans les termes
suivants:

A mon avis, I'omission du ministhre public de four-
nir un certain 616ment de preuve a un accuse ne prive
pas celui-ci de son droit h un procks 6quitable sauf
si, en vertu d'une loi, il y est tenu.

Le riglement de ce pourvoi ne, d6pend pas, h
mon avis, de cette proposition, d'oia la r6serve
que j'ai faite a ce sujet.

Appel rejet6.

Procureur de l'appelant: Harvey R. Daiter,
Toronto.

Procureur de l'intimde: le Procureur Gindral
de l'Ontario, Toronto.
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Clarence Wayne Brownridge Appellant;

and

Her Majesty The Queen Respondent.

1972: March 7; 1972: June 29.

Present: Fauteux C.J. and Abbott, Martland, Judson,
Ritchie, Hall, Spence, Pigeon and Laskin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR

ONTARIO

Criminal law-Civil rights-Motor vehicles-Im-
paired driving-Breath test-Right to counsel-Re-
fusal to take breath test until lawyer contacted-
"Reasonable excuse"-Canadian Bill of Rights, 1960
(Can.), c. 44, s. 2(c)(ii)-Criminal Code, 1953-54
(Can.), c. 51, ss. 7(2), 222, 223.

The appellant was arrested for impaired driving
and, at the police station, was requested to submit to
a breath test. He asked for an opportunity to speak
to his lawyer .and refused to give a breath sample
when he was denied that opportunity. Two hours
later, having spoken with his lawyer, he asked for an
opportunity to give a sample of his breath. That offer
was refused.

The appellant was convicted of failing, without
reasonable excuse, to provide a sample of his breath
for analysis upon a demand made pursuant to
s. 223(1) of the Criminal Code. On an appeal by
way of stated case, the conviction was set aside on the
ground that the denial of the appellant's request to
consult counsel afforded him a reasonable excuse to
refuse to give a breath sample. On a further appeal
by the Crown, the Court of Appeal restored the con-
viction. The appellant was granted leave to appeal to
this Court.

Held (Abbott, Judson and Pigeon JJ. dissenting):
The appeal should be allowed and the conviction
quashed.

Per Fauteux C.J. and Martland, Ritchie and Spence
JJ.: The refusal of the police constable to permit the
appellant to speak to his lawyer, in the circumstances
of this case, deprived him of the right to retain and
instruct counsel without delay, and constituted a rea-
sonable excuse for his refusal to comply with the

Clarence Wayne Brownridge Appelant;

et

Sa Majest6 Ia Reine Intimde.

1972: le 7 mars; 1972: le 29 juin.

Pr6sents: Le Juge en Chef Fauteux et les Juges
Abbott, Martland, Judson, Ritchie, Hall, Spence,
Pigeon et Laskin.

EN APPEL DE LA COUR D'APPEL DE L'ONTARIO

Droit criminel-Droits civils-Automobiles-Ca-
pacitd de conduite afgaiblie-Test de l'haleine-Droit
t un avocat-Refus du test de l'haleine avant de
parler i son avocat-eExcuse raisonnable>-Ddcla-
ration canadienne des droits, 1960 (Can.), c. 44, art.
2(c)(ii)-Code criminel, 1953-54 (Can.), c. 51, art.
7(2), 222, 223.

L'appelant a 6t6 mis en 6tat d'arrestation pour
avoir conduit pendant que sa capacit6 de conduire
6tait affaiblie et, au poste de police, on lui a demand6
de se soumettre au test de l'haleine. II a demand6
qu'on lui donne la possibilit6 de parler A son avocat
et il a refus6 de fournir un 6chantillon d'haleine apris
s'6tre vu d6nier cette possibilit6. Deux heures plus
tard, il a parl6 A son avocat; puis il a demand6 qu'on
lui donne la possibilit6 de fournir un 6chantillon de
son haleine. L'offre a 6t6 refus6e.

L'appelant a 6t6 d6clar6 coupable de I'accusation
d'avoir, sans excuse raisonnable, fait d6faut de four-
nir un 6chantillon de son haleine en vue d'une ana-
lyse apris qu'une sommation lui eut 6t6 faite en vertu
de l'art. 223(1) du Code criminel. Sur appel par voie
d'un expos6 de cause, la d6claration de culpabilit6 a
6t6 annul6e pour le motif que le refus d'acc6der A la
demande de l'appelant de consulter un avocat lui
fournissait une excuse raisonnable pour refuser de
donner un 6chantillon d'haleine. Sur appel subs6quent
de la Couronne, la Cour d'appel a r6tabli la d6clara-
tion de culpabilit6. L'appelant a obtenu l'autorisation
d'appeler a cette Cour.

Arrit: L'appel doit 8tre accueilli et la d6claration
de culpabilit6 annulbe, les Juges Abbott, Judson et
Pigeon 6tant dissidents.

Le Juge en Chef Fauteux et les Juges Martland,
Ritchie et Spence: Le refus de l'agent de police de
permettre a l'appelant de parler a son avocat, dans
les circonstances de l'esphce, le privait du droit de
retenir et constituer un avocat sans dblai, et consti-
tuait une excuse raisonnable pour refuser d'obtem-
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demand of the police constable that he take a breath
test. Unless it is apparent that an accused person is
not asserting his right to counsel bona fide, but is
asserting such right for the purpose of delay or for
some other improper reason, the denial of that right
affords a "reasonable excuse". As the very purpose
for which the appellant wished to speak to his coun-
sel was in order to determine whether or not he
should comply with the demand, he was deprived of
his right to consult a lawyer at a time when he was
detained for the purpose of furnishing a sample, the
analysis of which, or refusal to furnish which, might
be used in evidence against him. It would run con-
trary to the provisions of the Bill of Rights to hold
that denial to a man under arrest of "the right to
retain and instruct counsel without delay" was incap-
able of constituting a reasonable excuse for failing
to comply with a demand under s. 223 of the Code.

Per Hall and Laskin JJ.: There were two separate
issues raised: (1) whether the denial of the oppor-
tunity to consult counsel was a reasonable excuse
within s. 223 (2) and (2) whether that denial, re-
gardless of whether there was a reasonable excuse,
constituted such an infringement of the Canadian
Bill of Rights as to entitle the appellant to have the
information stayed or the conviction set aside.

Denial of an accused's request to consult a lawyer
before he would agree to give a breath sample did
not provide a reasonable excuse to an accused for
refusing to give such a sample. The phrase "without
reasonable excuse" must be regarded as adding a
defence or a bar to successful prosecution which
would not be available without those words, but not
as encompassing defences or bars that would exist
without them, such as diplomatic immunity.

It does not lie with an arresting police officer to
determine in his discretion or on a superior's instruc-
tions whether or when to permit an arrested person
to contact his counsel. The right to retain and in-
struct counsel without delay, recognized by s. 2(c)
(ii) of the Bill of Rights, can only have meaning to
an arrested or detained person if it is taken as rais-
ing a correlative obligation upon the police authori-
ties to facilitate contact with counsel. The right given
by s. 2(c) (ii), when invoked by an accused upon
whom a demand is made under s. 223(1), did not

pbrer h la sommation de l'agent de prendre le test
de l'haleine. A moins qu'il ne soit apparent qu'un
accus6 ne revendique pas de bonne foi son droit A
un avocat, mais uniquement dans l'intention d'entrai-
ner du retard ou pour quelque autre raison ill6gitime,
la n6gation de ce droit fournit une <excuse raison-
nable>. ttant donn6 que si l'appelant d6sirait parler A
son avocat, c'6tait en vue de d6cider s'il devrait ob-
temperer A la sommation, il a 6t6 priv6 de son droit
de consulter un avocat pendant qu'il 6tait d6tenu afin
de fournir un 6chantillon d'haleine dans des circons-
tances oii l'analyse de 1'6chantillon, ou le refus de
fournir celui-ci, pouvait 8tre utilis6e comme preuve
contre lui. Il serait contraire aux dispositions de la
D&laration des droits de d6cider que la n6gation h
un particulier en 6tat d'arrestation du <<droit de rete-
nir et constituer un avocat sans d6lain ne peut pas
constituer une excuse raisonnable de faire d6faut
d'obtemp6rer A une sommation faite en vertu de l'art.
223 du Code.

Les Juges Hall et Laskin: Deux points distincts
sont soulev6s: (1) la question de savoir si le fait de
ne pas donner la possibilit6 de consulter un avocat
constituait une excuse raisonnable au sens de l'art.
223(2) et (2) celle de savoir si cette n6gation, qu'il
y ait ou non une excuse raisonnable, constituait une
transgression de la Ddclaration canadienne des droits
permettant A l'appelant de faire suspendre la d6non-
ciation ou de faire infirmer la d6claration de culpa-
bilit6.

Le fait de ne pas acc6der h la demande de l'accus6
de consulter un avocat avant qu'il accepte de donner
un 6chantillon d'haleine ne lui fournit pas une excuse
raisonnable pour refuser de donner cet 6chantillon.
L'expression esans excuse raisonnables doit 8tre in-
terpr6t6e comme ajoutant, h titre de motif du rejet
d'une poursuite, un moyen de d6fense ou d'irreceva-
bilit6 qui ne serait pas disponible en son absence,
mais non comme visant des moyens de d6fense ou
d'irrecevabilit6 qui existent m~me en l'absence de
cette expression, tel que le droit 4 l'immunit6 diplo-
matique.

Il n'appartient pas h 1'agent qui effectue l'arresta-
tion de d6terminer a sa discr6tion ou sur les ordres
de son chef s'il doit permettre h une personne arr8t6e
de communiquer avec son avocat ou A quel moment
celle-ci doit le faire. Le droit de retenir et constituer
un avocat sans d6lai, droit reconnu par 'art. 2(c) (ii)
de la Ddclaration des droits; ne peut servir h une
personne arr&6e ou d6tenue que si l'on considbre
qu'il entraine de la part des autorit6s policibres l'obli-
gation corr6lative de faciliter le recours A l'avocat.
Le droit conf6r6 h 1'art. 2(c) (ii), lorsqu'il est invoqui6
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entitle him to insist on the personal attendance of his
counsel if he can reach him by telephone. Primacy
must be given to the substantive protection accorded
by the Canadian Bill of Rights rather than to the
statutory rule of evidence embodied in s. 224A(c)
(ii). It is not more important for the Crown, to whom
ordinary modes of proof are available, to have the
benefit of a rebuttable presumption through an
analyst's certificate than it is for an accused to have
the benefit of counsel.

The facts of this case show that s. 223 can operate
with due obedience to the Canadian Bill of Rights.
All that is required is that in the invocation of or
exercise of the powers under it, allowance be made
for the exercise of the overriding right given by
s. 2(c) (ii). The result of the failure of the police
officer to make that allowance vitiated the conviction
in this case, because the violation of s. 2(c) (ii) was
the very basis upon which the appellant was charged
with an offence under s. 223(2) of the Code.

Per Abbott, Judson and Pigeon JJ., dissenting:
The phrase "require him to provide then or as soon
thereafter as is practicable a sample of his breath"
in s. 223 contemplates immediate obedience to the
request. What constitutes reasonable excuse is to be
determined under common law principles by virtue
of s. 7(2) of the Code.

Section 2(c) (ii) of the Bill of Rights applies to
"a person who has been arrested or detained", and
such is not the legal situation of one who has been
required "to accompany" a peace officer for the pur-
pose of having a breath test taken. The situation in
this case is not different because the appellant had
already been arrested for impaired driving. He was
not deprived of his "right to retain and instruct coun-
sel without delay". The fact that he was under arrest
for impaired driving did not entitle him to obtain
legal advice before submitting to the test nor could
the refusal to be allowed to contact a legal adviser
before submitting to the test be a lawful excuse.

APPEAL from a judgement of the Court of
Appeal for Ontario', reversing a judgment of
Haines J. Appeal allowed, Abbott, Judson and
Pigeon JJ. dissenting.

1 [1972] 1 O.R. 105, 15 C.R.N.S. 387, 4 C.C.C. (2d) 462.

par un accus6 auquel une sommation a 6t6 faite en
vertu de l'art. 223(1), ne lui permet pas d'insister
pour que son avocat soit pr6sent s'il peut rejoindre
celui-ci par t6l6phone. II faut donner la primaut6 A
la protection fondamentale accord6e par la Diclara-
tion canadienne des droits plut6t qu'I la rkgle 16gale
de preuve 6nonc6e A l'art. 224A(c) (ii). Il n'est pas
plus important pour la Couronne, qui a sa disposi-
tion les modes ordinaires de preuve, d'avoir au moyen
du certificat d'un analiste le b6n6fice d'une pr6somp-
tion r6futable, que pour I'accus6 d'avoir le b6ndfice
d'un avocat.

Les faits de la pr6sente affaire montrent que l'art.
223 peut s'appliquer tout en respectant la Diclara-
tion canadienne des droits. Il suffit qu'en invoquant
ou en exergant les pouvoirs conf6rbs A cet article, on
permette l'exercice du droit pr6pond6rant accord6 A
1'art. 2(c) (ii). Le fait que l'agent de police n'a pas
permis l'exercice de ce droit a pour effet de vicier la
d6claration de culpabilit6 en l'espice, parce que la
violation de l'art. 2(c) (ii) constitue la raison mime
pour laquelle l'appelant a 6t6 inculp6 de l'infraction
pr6vue a l'art. 223(2) du Code.

Les Juges Abbott, Judson et Pigeon, dissidents: En
disant qexiger que cette personne fournisse alors ou
aussit6t que c'est mat6riellement possible par la suite,
un 6chantillon de son haleine> l'art. 223 envisage
clairement que l'on se conforme imm6diatement A
cette demande. II faut d6terminer ce qui constitue
une excuse raisonnable en se fondant sur les prin-
cipes de la common law, ainsi que le prescrit 'art.
7(2) du Code.

L'article 2(c) (ii) de la Ddclaration des droits s'ap-
plique A tune personne arr8t6e ou d6tenues, et telle
n'est pas la situation juridique de celui de qui l'on a
exig6 qu'il suive un agent de la paix pour qu'un test
de l'haleine soit effectub. En l'espace, la situation
n'est pas diff6rente parce que I'appelant avait dbji 6t6
arrat6 pour conduite pendant que sa capacit6 de con-
duire 6tait affaiblie. II n'a pas 6t6 priv6 de son adroit
de retenir et constituer un avocat sans d61ai*. Le fait
qu'il 6tait en 6tat d'arrestation pour avoir conduit
pendant que sa capacit6 de conduire 6tait affaiblie ne
lui donnait pas le droit d'exiger d'obtenir un avis
juridique avant de se soumettre au test et le refus de
lui permettre de communiquer avec un conseiller
juridique avant de s'y soumettre ne pouvait non plus
constituer une excuse raisonnable.

APPEL d'un jugement de la Cour d'appel de
l'Ontario', infirmant un jugement du Juge Haines.
Appel accueilli, les Juges Abbott, Judson et Pi-
geon 6tant dissidents.

1 [19721 1 OR. 105, 15 C.R.N.S. 387, 4 C.C.C. (2d) 462.
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J. Jennings and D. J. D. Sims, for the appellant.

M. Manning, for the respondent.

The judgment of Fauteux C.J. and of Mart-
land, Ritchie and Spence JJ. was deliverd by

RITCHIE J.-I have had the advantage of read-
ing the reasons for judgment prepared for delivery
by my brother Pigeon, but as I do not share his
view of the legal effect to be given to the Police
Constable's initial refusal of the appellant's re-
quest to retain and instruct counsel without delay,
made while he was in the police station under
arrest for impaired driving, I find it necessary to
express my views separately.

The appellant was convicted of a charge under
s. 223(2) (now 235) of the Criminal Code of
failing, without reasonable excuse, to provide a
sample of his breath for analysis upon demand
made pursuant to s. 223(1). This conviction was
set aside on a case stated before Mr. Justice
Haines of the Supreme Court of Ontario and it
is from the reversal of that decision by the Court
of Appeal2 that the appellant now appeals. We
are, of course, bound by and limited to the facts
as set forth in the case stated by the learned pro-
vincial judge, which are fully set forth in the
reasons for judgment of my brother Pigeon, and
for my purposes it is only necessary to refer to
the following items:

(b) the police officer signaled the accused to stop
the vehicle and when the defendant did so, police
constable Mabbott detected the odour of an alco-
holic beverage on his breath and observed that
his eyes were glassy and red and his speech slightly
slurred. The accused was arrested for impaired
driving and requested by the police constable to
get into the police car. The accused did so and was
taken to a police station at approximately 1:00
a.m.

(d) The demand for a sample of the accused's
breath was made by police constable Saunders at
about 1:00 a.m. on the 19th day of November,
1970.

'[1972] 1 O.R 105, 15 C.R.N.S. 387, 4 C.C.C. (24) 462.

J. Jennings et D. J. D. Sims, pour l'appelant

M. Manning, pour l'intimbe.

Le jugement du Juge en Chef Fauteux et des
Juges Martland, Ritchie et Spence a 6t6 rendu par

LE JUGE RITCHIE-J'ai eu l'avantage de lire
les motifs de jugement qu'a prdpar6s mon coll~gue
le Juge Pigeon, mais 6tant donn6 que je ne partage
pas son avis quant h la question de 1'effet 16gal h
donner au refus initial de I'agent de police d'acc6-
der h la demande de retenir et constituer un avocat
sans d6lai, que l'appelant a faite lorsqu'il se trou-
vait en 6tat d'arrestation au poste de police pour
avoir conduit pendant que sa capacit6 de conduire
6tait affaiblie, j'estime n6cessaire d'exprimer mon
avis dans des motifs distincts.

L'appelant a 6t6 d6clar6 coupable de l'accusa-
tion, port6e en vertu de l'art. 223(2) (actuelle-
ment 235) du Code criminet, d'avoir, sans excuse
raisonnable, fait d6faut de fournir un 6chantillon
de son haleine en vue d'une analyse aprbs qu'une
sommation lui eut 6t6 faite en vertu de 1'art.
223(1). Cette d6claration de culpabilit6 a 6t6 an-
nul6e a la suite d'un expos6 de cause pr6sent6
devant le Juge Haines de la Cour supr8me de
l'Ontario; le pr6sent appel est a l'encontre de
l'arrat de la Cour d'appel2 infirmant cette d6cision
d'annuler. Nous sommes li6s, cela va de soi, par
les faits 6nonc6s dans l'expos6 de cause du savant
juge provincial, 6nonc6s au complet dans les mo-
tifs de jugement de mon colligue le Juge Pigeon,
et nous devons nous y limiter; je n'ai, aux fins des
pr6sentes, qu'A me reporter aux alindas suivants:

[TRADUCTION] (b) l'agent de police a fait un
signal au prdvenu pour que celui-ci arr8te le vdhi-
cule, ce que le d6fendeur a fait; I'agent de police
Mabbott a alors d6c616 l'odeur d'une boisson alcoo-
lique dans l'haleine de celui-ci, observant qu'il
avait les yeux vitreux et rouges et que son parler
6tait 16girement empit6. Le privenu a &t mis en
itat d'arrestation pour avoir conduit pendant que
sa capacitg de conduire dtait agaiblie et l'agent de
police lui a demandd de monter dans la voiture de
police. C'est ce que le privenu a fait; il a &t amend
au poste de police vers I h du matin.
(d) La sommation de fournir un 6chantillon d'ha-
leine a 6t6 faite h 1'accus6 par l'agent de police
Saunders vers 1 h du matin, le 19 novembre 1970.

*[1972] 1 0.1. 105, 15 C.R.N.S. 387, 4 C.C.C.- (2d) 462.
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(e) The accused then asked for an opportunity to
speak to his lawyer for the purpose of determining
whether he ought to comply with the demand
made to him by police constable Saunders. The
accused advised police constable Saunders that he
would only take the breath test if so advised by
his lawyer. The accused's request was refused at
that time.
(f) At approximately 3:00 a.m. on November
19th, 1970, the accused spoke with his lawyer and
then asked for an opportunity to give a sample of
his breath, but the offer was refused.

(The italics in the above quotation are my own.)

The four questions submitted by the learned
provincial judge in the case stated before Mr.
Justice Haines are set out in the reasons for judg-
ment of my brother Pigeon, but in view of the
fact that no argument was presented on question
No. 3 and the further fact that the case of Curr
v. The Queen3 , which has now been decided by
this Court, rules out the application of s. 2(d)
of the Canadian Bill of Rights, it appears to me
that the only questions remaining for considera-
tion in this appeal are the following:

(1) Did I err in law in holding that the accused
did not offer a reasonable excuse to refuse to
provide a sample of his breath, although he had
been denied the opportunity of consulting his
lawyer after. the opportunity was requested by
him.

(2) Did I err in law in holding that the ac-
cused's conduct constituted a refusal to comply
with a demand to provide a sample of his breath
as contemplated by section 223 of the Criminal
Code.

(4) Did I err in law in holding that the infor-
mation of Douglas Germain sworn on the 19th
day of November, 1970, was valid and ought not
to be quashed despite the provisions of subpara-
graph (ii) of subsection (c) of section 2 . . . of
the Canadian Bill of Rights, Statutes of Canada
1960, Chapter 44.

[1972] S.C.R. 889, 18 C.R:N.S. 281, 7 C.C.C. (2d) 181.

(e) le pr6venu a ensuite demand6 d'avoir la possi-
bilit6 de parler A son avocat en vue de d6terminer
s'il devait obtemp6rer A la sommation que lui avait
faite 1'agent de police Saunders. Le pr6venu a in-
form6 l'agent de police Saunders qu'il ne se sou-
mettrait au test de l'haleine que si son avocat lui
conseillait de le faire. La demande du pr6venu a
alors 6t6 refus6e.
(f) Vers 3 h du matin, le 19 novembre 1970, le
pr6venu a parl6 h son avocat; puis il a demand6
qu'on lui donne la possibilit6 de fournir un 6chan-
tillon de son haleine, mais l'offre a 6t6 refus6e.

(J'ai mis des mots en italique dans la citation qui
pricide.)

Les quatre questions soumises par le savant
juge provincial dans 1'expos6 de cause pr6sent6
devant le Juge Haines sont 6nonc6s dans les motifs
de jugement de mon colligue le Juge Pigeon, mais
6tant donn6 qu'aucune plaidoirie n'a t pr6sent6e
quantA la question 3 et que l'affaire Curr c. La
Reine3 , laquelle a maintenant fait l'objet d'une
d6cision de cette Cour, 6carte l'application de
1'art. 2(d) de la Diclaration canadienne des droits,
il me semble que les seules questions sur lesquelles
il reste ' se prononcer dans le pr6sent appel sont
les suivantes:

[TRADUCTION] (1) Ai-je commis une erreur de
droit en d6cidant que le pr6venu n'a pas donn6
une excuse raisonnable pour refuser de fournir un
6chantillon de son haleine, meme si on ne lui a
pas donn6 la possibilit6 de consulter son avocat
apris qu'il eut demand6 qu'on lui accorde cette
possibilit6.

(2) Ai-je commis une erreur de droit en d6ci-
dant que le comportement du pr6venu constituait
un refus d'obtemp6rer h une sommation de fournir
un 6chantillon de son haleine, selon les disposi-
tions de l'article 223 du Code criminel.

(4) Ai-je commis une erreur de droit en d6ci-
dant que la d6nonciation de Douglas Germain,
faite sous serment le 19 novembre 1970, est va-
lide et ne doit pas 6tre annul6e malgrb le sous-
alin6a (ii) de 1'alin6a (c) de l'article 2 et l'alin6a
(d) de l'article 2 ... de la D6claration canadienne
des droits, Statuts du Canada 1960, chapitre 44.

. [1972] R.C.S. 889; 18 C.R.N.S. 281, 7 C.C.C. (2d) 181.
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Mr. Justice Haines answered "yes" to the first
question, "no" to the second question and "yes"
as to s. 2(c) (ii) of the Canadian Bill of Rights.

The Court of Appeal for Ontario, in allowing
the Crown's appeal, directed that all the questions
stated by the learned provincial judge should be
answered in the negative and ordered that the con-
viction entered at trial should be restored.

Section 223(2) of the Criminal Code, under
which the appellant was charged, reads as follows:
Every one who, without reasonable excuse, fails or
refuses to comply with a demand made to him by
a peace officer under subsection (1) is guilty of an
offence punishable on summary conviction and is
liable to a fine of not less than fifty dollars and not
more than one thousand dollars or to imprisonment
for not more than six months, or both.

(The italics are my own.)

The demand referred to in this subsection re-
fers to a demand made by a peace officer under
s. 223(1) (now 235(1))

. . . to provide then or as soon thereafter as is practi-
cable a sample of his breath suitable to enable an
analysis to be made in order to determine the pro-
portion, if any, of alcohol in his blood, and to ac-
company the peace officer for the purpose of en-
abling such a sample to be taken.

Section 2(c) of the Bill of Rights is in my opin-
ion effective to establish that s. 223 of the Crim-
inal Code shall not be construed or applied so
as to

(c) deprive a person who has been arrested or
detained

(ii) of the right to retain and instruct counsel
without delay.

The stated case discloses that the accused's
request to speak to his lawyer for the purpose
of determining whether he ought to comply with
the demand for a sample of his breath was refused
by the police at a time when he was in the police
station under arrest for impaired driving and was
being detained for the purpose of furnishing a
breath sample. On these facts appellant's counsel
contends that there was "reasonable excuse" for

Le Juge Haines a r6pondu coui> A la premibre
question, <non> A la seconde question et <<oui>
quant h l'art. 2(c) (ii) de la Ddclaration cana-
dienne des droits.

En accueillant 1'appel de la Couronne, la Cour
d'appel de l'Ontario a d6cid6 que toutes les ques-
tions expos6es par le savant juge provincial de-
vraient obtenir une r6ponse negative et que la
d6claration de culpabilit6 inscrite en premibre ins-
tance devrait 6tre rdtablie.

L'article 223(2) du Code criminel, en vertu
duquel l'appelant a 6 accus6, se lit comme suit:
Quiconque, sans excuse raisonnable, fait d6faut ou
refuse d'obtemp6rer A une sommation qui lui est faite
par un agent de la paix aux termes du paragraphe
(1), est coupable d'une infraction punissable sur d6-
claration sommaire de culpabilit6, et passible d'une
amende d'au moins cinquante dollars et d'au plus
mille dollars ou d'un emprisonnement d'au plus six
mois, ou des deux peines A la fois.
(J'ai mis des mots en italique.)

La sommation dont fait mention ce paragraphe
est celle qui est faite par un agent de la paix en
vertu de l'art. 223(1) (actuellement 235(1)):

... que cette personne fournisse alors ou aussit6t que
c'est mat6riellement possible par la suite, un 6chan-
tillon de son haleine propre i permettre de faire une
analyse en vue d'6tablir la proportion d'alcool dans
son sang, le cas 6ch6ant; et qu'elle le suive afin de
permettre le pr616vement d'un tel 6chantillon.

A mon avis, l'art. 2(c) de la Diclaration des
droits permet d'6tablir que l'art. 223 du Code
criminel ne doit pas 6tre interpr6t6 on appliqu6
de fagon A

(c) priver une personne arr8t6e ou d6tenue

(ii) du droit de retenir et constituer un avocat
sans d6lai.

L'expos6 de cause fait voir que la demande du
pr6venu de parler i son avocat en vie de d6cider
s'il devait obtempirer la sommation de fournir
un 6chantillon de son haleine a 6t6 refus6e par
l'agent de la paix h un moment oii le pr6venu se
trouvait en 6tat d'arrestation au poste de police
pour avoir conduit pendant que sa capacit6 de
conduire 6tait affaiblie, et oh il 6tait d6tenu en
vue de fournir un 6chantillon d'haleine. L'avocat
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the failure to comply with the demand made
under s. 223(1) on the ground that the question
of whether or not the appellant was required to
give a breath sample was one upon which he was
justified in seeking legal advice having regard to
the provisions of s. 2(d) of the Bill of Rights,
and on the further ground that he had a right
to contact his lawyer without delay under the
provisions of s. 2(c) (ii) of the Bill.

The refusal of the police constable to permit
the appellant to speak to his lawyer, in the cir-
cumstances of this case, deprived him of the
right to retain and instruct counsel without delay,
and constituted a reasonable excuse for his refusal
to comply with the demand of the police constable
that he take a breath test. Having regard to the
provisions of the Bill of Rights, s. 223(2) of the
Criminal Code is required to be construed and
applied in this sense, so that, unless it is apparent
that an accused person is not asserting his right
to counsel bona fide, but is asserting such right
for the purpose of delay or for some other im-
proper reason, the denial of that right affords a
"reasonable excuse" for failing to provide a sam-
ple of his breath as required by the section.

It is suggested that the police officer's refusal
did not amount to a refusal of the appellant's
right to consult his counsel without delay, but
was simply a refusal to accept the proposition
that the accused should not be required to take
the breath test until after he had spoken to his
counsel. As the very purpose for which the ap-
pellant wished to speak to his counsel was in
order to determine whether or not he should
comply with the demand and as the appellant
was being detained for the purpose of furnishing
a breath sample, it seems to me that the refusal
to accept this proposition had the direct effect
of depriving the appellant of his right to consult
his lawyer, and this right was denied him at a time
when he was being detained for the purpose of
furnishing a sample of breath, the analysis of
which, or the refusal to furnish which, might be
used as evidence against him on that charge.

de l'appelant pr6tend, 6tant donn6 ces faits, qu'il
existait une cexcuse raisonnable> pour ne pas
avoir obtempdr6 A la sommation faite en vertu
de l'art. 223(1) parce que la question de savoir
si 1'appelant 6tait tenu de donner un 6chantillon
d'haleine 6tait une question qui lui permettait de
demander un avis juridique, compte tenu de l'art.
2(d) de la Ddclaration des droits, et, en outre,
parce que 1'appelant avait le droit de se mettre en
communication avec son avocat sans d6lai, en
vertu de 1'art. 2(c) (ii) de la D6claration.

Le refus de l'agent de police de permettre A
l'appelant de parler A son avocat, dans les circons-
tances de l'espbce, le privait du droit de retenir
et constituer un avocat sans d6lai, et constituait
une excuse raisonnable pour refuser d'obtempdrer
A la sommation de l'agent de police de prendre
le test de l'haleine. Compte tenu des dispositions
de la Diclaration des droits, I'art. 223(2) du
Code criminel doit 6tre interpr6t6 et appliqu6 en
ce sens, de sorte qu'd moins qu'il ne soit apparent
qu'un accus6 ne revendique pas de bonne foi son
droit h un avocat, mais uniquement dans l'inten-
tion d'entrainer du retard ou pour quelque autre
raison ill6gitime, la n6gation de ce droit fournit
une <excuse raisonnable> de ne pas fournir l'6-
chantillon d'haleine tel que prescrit par l'article.

On soutient que le refus de l'agent de police
n'6quivalait pas h une n6gation du droit de l'ap-
pelant de consulter son avocat sans dMlai, mais
simplement & un refus de reconnaitre que le pr6-
venu n'6tait pas oblig6 de se soumettre au test
de 1'haleine tant qu'il n'aurait pas parl6 A son
avocat. ttant donn6 que si l'appelant d6sirait
parler A son avocat, c'6tait en vue de d6cider s'il
devrait obtempbrer A la sommation, et 6tant donn6
que l'appelant 6tait d6tenu en vue de fournir un
6chantillon d'haleine, il me semble que le refus
de reconnaitre que le test pouvait 8tre ainsi diff6r6
avait comme effet direct de priver I'appelant de
son droit de consulter un avocat, un droit qui lui
6tait ni6 pendant qu'il 6tait d6tenu afin de fournir
un 6chantillon d'haleine et dans des circonstances
oil l'analyse de l'6chantillon, ou le refus de four-
nir celui-ci, pouvait 8tre utilis6 comme preuve
contre lui sous cette accusation.

[1972] S.C.R.'932
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In the courts below reliance has been placed
on two English cases decided under the Road

'Safety Act, 1967 (U.K.), c. 30, the relevant sec-
tions of which read as follows:

2. (1) A constable in uniform may require any
person driving or attempting to drive a motor vehicle
on a road or other public place to provide a speci-
men of breath for a breath test there or nearby, if
the constable has reasonable cause-(a) to suspect
him of having alcohol in his body; ...

3. (3) A person who, without reasonable excuse,
fails to provide a specimen for a laboratory test in
pursuance of a requirement imposed under this sec-
tion shall be guilty of an offence and-(a) if it is
shown that at the relevant time he was driving or
attempting to drive a motor vehicle on a road or
other public place, he shall be liable to be proceeded
against and punished as if the offence charged were
an offence under section 1(1) of this Act;...

The case of R. v. Clarke4 is relied on by the
Court of Appeal as a relevant authority and I
think that in order to assess this case in relation
to the present one, it is essential to understand
the facts which gave rise to it. These are well
set out in the judgment of Geoffrey Lane J.,
speaking on behalf of the Court of Appeal at
page 1009:

The facts of the case, briefly, were these. In the early
hours of Wednesday 7th February 1968 two police
officers in uniform in a police car followed the appli-
cant, who was driving his vehicle along Holland Park
Avenue. His driving gave rise to concern; he was
weaving from one lane of the road to the other, and
the policemen in their car in due course stopped him.
His breath smelt of alcohol, and (according to the
evidence of the police officers) one of those officers
told him that he wished the applicant to take a
breath test. The reply was 'All right, but I am only
tired; I have not been drinking'. Then, when the offi-
cer went back to the police vehicle in order to get
the test equipment, the applicant started up his motor

- [1969] 2 All E.R. 1008, 53 Cr. App. R. 438.

Dans les cours d'instance inf6rieure, on s'est
fond6 sur deux causes anglaises d6cid6es en vertu
du Road Safety Act 1967 (U.K.), c. 30, dont
les articles pertinents se lisent comme suit:

[TRADUCTION] 2. (1) Un constable en uniforme peut
exiger de toute personne conduisant ou tentant de
conduire un v6hicule i moteur sur une route ou dans
un autre endroit public, qu'elle fournisse un 6chan-
tillon d'haleine en vue de permettre qu'un test de
l'haleine soit effectu6 & cet endroit ou & proximit6
de celui-ci, si le constable a des motifs raisonnables
-a) de la soupgonner d'avoir de l'alcool dans le
corps; ...

3. (3) Quiconque, sans excuse raisonnable, fait
d6faut de fournir un 6chantillon en vue de permettre
qu'un test de laboratoire soit effectu6 en conformit6
des prescriptions du pr6sent article, est coupable
d'une infraction et-a) s'il est d6montr6 qu'au mo-
ment pertinent il conduisait ou tentait de conduire un
v6hicule A moteur sur une route ou dans un autre
endroit public, est passible d'8tre poursuivi et con-
damne comme si l'infraction imput6e 6tait une in-
fraction prdvue A l'article 1 (1) de la pr6sente loi; . ..

La Cour d'appel s'est fond6e sur l'arrit R. v.
Clarke4 comme prdc6dent pertinent, et je crois
que pour comparer cette cause-1A h la pr6sente, il
est essentiel de comprendre les faits qui y ont
donn6 naissance. Ils sont bien 6nonc6s dans le
jugement du Juge Geoffrey Lane, qui parlait au
nom de la Court of Appeal, p. 1009:

[TRADUCTION] Les faits de la pr6sente cause sont,
brirvement, les suivants. T6t le matin du mercredi
7 f6vrier 1968, deux agents de police en uniforme
qui se trouvaient dans une voiture de police oat suivi
le requdrant, qui conduisait son v6hicule sur l'avenue
Holland Park. La fagon dont il conduisait 6tait apte
A provoquer des soupgons; il zigzaguait d'une voie A
l'autre; les policiers l'ont finalement arrt6. II sentait
l'alcool, et (selon les t6moignages des agents de po-
lice) l'un deux a dit au requ6rant qu'il voulait qu'il
se soumette au test de l'haleine. Celui-ci a r6pondu:
aTrbs bien, mais je suis seulement fatigub; je a'ai
pas bu,. Puis, lorsque l'agent est retourn6. h la voi-
ture de police pour chercher l'6quipement requis, le

' [1969] 2 All E.R. 1008, 53 Cr. App. R. 438.

933[1972] R.C.S. BROWNRIDGE C. LA REINE Le luge Ritchie



BROWNRIDGE V. THE QUEEN Ritchie J.

car and suddenly moved off, narrowly missing one
of the officers. There then followed a chase over a
distance just short of two miles during which, ac-
cording to the police evidence, the applicant reached
speeds of up to 80 miles per hour and went through
a number of sets of traffic lights when those lights
were showing red. In due course he was stopped by
another police car, and was then arrested for failing
to take the breath test. He said to the officer 'You
aren't a police officer'. He was then taken to a police
station and offered a breath test, but did not take it,
just saying that he wanted to see the officer in
charge. A little later he was again asked to take a
breath test, and on this occasion he said 'I want to
see my solicitor'. He was then asked to supply a
specimen of blood then or two specimens of urine
within an hour, and was told that he would be given
part of any specimen supplied and warned of what
would happen if he refused to supply them. To that
request he replied 'No, I will not do anything until
I've seen my solicitor'. At a minute before 4.00 a.m.
he was asked to supply two samples of urine and
warned of the consequence again of refusal or failure,
and to that request he replied 'No'. Then at shortly
before 4.15 a.m. he was once again asked for a
specimen of blood and warned of the consequences
of failure or refusal and told he would be given a
part of any sample supplied, and to that request he
said 'Can I make a statement at this stage?'. Imme-
diately thereafter he was charged with failing to take
the breath test, failing to supply samples and dan-
gerous driving, and to that charge he made no reply.

In my view the Clarke case is distinguishable
from the present case on the following grounds:

1. In the Clarke case the Court of Appeal
found that

The circumstances of the present case were such
that the jury were entitled to conclude, and probably
did conclude, that the applicant was pursuing a sys-
tematic campaign of prevarication, knowing full well
that the more time which elapsed before he gave a
sample the: greater chance of his body metabolising

requ~rant a mis le moteur de sa voiture en marche
et a soudainement d6marr6, frappant presque l'un
des agents. Puis il y a eu poursuite sur une distance
d'un peu moins de deux milles; au cours de celle-ci,
selon le t6moignage des agents, le requ6rant a atteint
une vitesse de 80 milles A l'heure et a brOl6 un cer-
tain nombre de feux rouges. II a finalement 6t6 arrat6
par une autre voiture de police et a 6t6 mis en 6tat
d'arrestation pour avoir fait d6faut de se soumettre
au test de l'haleine. II a dit h l'agent: cVous n'6tes
pas un agent de police,. Puis il a 6t6 amen6 au poste
de police et on lui a donn6 l'occasion de se soumettre
au test de l'haleine, ce qu'il n'a pas fait, se conten-
tant de demander A voir l'agent responsable. Un peu
plus tard, on lui a de nouveau demand6 de se sou-
mettre au test de l'haleine, mais il a alors dit: Je
veux voir mon procureurn. Puis on lui a demand6
de fournir soit un 6chantillon de sang sur-le-champ,
soit deux 6chantillons d'urine dans l'heure qui sui-
vrait; on lui a dit qu'il recevrait une partie de tout
6chantillon fourni et on l'a averti de ce qui arriverait
s'il refusait de fournir les 6chantillons. A cette de-
mande, il a r6pondu: aNon, je ne ferai rien avant
d'avoir vu mon procureurD. A 3 h 59 du matin, on
lui a demand6 de fournir deux 6chantillons d'urine
et on I'a de nouveau averti des cons6quences d'un
refus ou d'une omission de sa part; A cette demande
il a r6pondu: <Non>. Puis, peu avant 4 h 15 du
matin, on lui a de nouveau demand6 un 6chantillon
de sang et on 1'a averti des cons6quences d'un refus
ou d'une omission de sa part; on lui a dit qu'il rece-
vrait une partie de tout 6chantillon fourni; A cette
demande, il a r6pondu: <Puis-je faire une d6claration
maintenant?> Imm6diatement aprbs, il a 6t6 accus6
d'avoir fait d6faut de se soumettre au test de l'haleine,
d'avoir fait d6faut de fournir des 6chantillons et d'a-
voir conduit d'une fagon dangereuse; il n'a pas r6-
pondu h cette accusation.

A mon avis, I'affaire Clarke peut se distinguer
de la pr6sente cause pour les motifs suivants:

1. Dans I'affaire Clarke, la Court of Appeal a
conclu que:

[TRADUCTION] Les circonstances de la pr6sente cau-
se sont telles que le jury 6tait autoris6 A conclure, et
a probablement conclu, que le requbrant faisait de
l'obstruction systimatique, parce qu'il savait tras bien
que plus le temps s'6coulait avant qu'il donne un
6chantilon, plus .son m6tabolisme pouvait alt6rer la
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the evidence. That being so, the jury would be jus-
tified in inferring from the words 'Can I make a
statement at this stage ' that this was another refusal,
albeit couched in different words.

In the present case there is no suggestion that
the appellant had been pursuing a campaign of
prevarication and the delay between the time
when the demand was made for a breath sample
and the time when he offered it, was caused en-
tirely by the refusal of the police to allow him
to contact his counsel.

2. In the Clarke case the accused was charged
with refusing to supply a specimen of his blood
to the police for testing at a time when he was in
custody after having been arrested for failing to
take a breath test. At the time of his initial arrest
the accused did not make any request to consult
with his lawyer but after he reached the police
station and was asked to give a sample of his
blood and another sample of his breath, he did
say that he would not comply with the request
until he had legal advice. His attitude was des-
cribed by the Court of Appeal as follows:

In the present case the applicant's excuses were these:
first of all, that he was doubtful about what his rights
were and wanted legal advice;.. . he wished to have
legal advice from the senior officer or a solicitor, and
also to make a complaint about the way in which
the police had treated him.

Under the circumstances of that case the Court
of Appeal found as a matter of law that these
matters could not amount to excuses "let alone
reasonable excuses".

It is apparent from a reading of this case that
the accused's refusals were treated as a sham
devised to delay or avoid being subjected to a
test, but in the present case there was, in my
view, a genuine reason for seeking legal advice.

3. In the Clarke case the Court was not con-
cerned with the provisions of the Canadian Bill

preuve. Cela 6tant, le jury serait autoris6 h d6duire
des mots: <Puis-je faire un d6claration maintenant?>,
que c'6tait 14 un autre refus, bien que formul6 en
des termes diffirents.

En 1'espice, rien n'indique que 1'appelant faisait
de l'obstruction, et s'il y a eu du retard entre la
sommation en vue d'obtenir un 6chantillon d'ha-
leine et l'offre qu'il a faite d'en fournir un, cela
6tait dfi uniquement au refus de la police de lui
permettre de communiquer avec son avocat.

2. Dans l'affaire Clarke, le pr6venu avait 6t6
accus6 d'avoir refus6 de fournir A la police un
6chantillon de son sang aux fins d'une analyse, A
un moment oh il 6tait d6tenu aprbs son arrestation
pour omission de se soumettre au test de l'haleine.
Lorsqu'il avait t6 arr8t6 la premibre fois, le pr6-
venu n'avait pas demand6 A consulter son avocat,
mais une fois rendu au poste de police, comme on
lui avait demand6 de fournir un 6chantillon de
son sang et un autre de son haleine, il a dit qu'il
n'obtemp6rerait pas A la demande avant d'avoir
pu obtenir un avis juridique. Son attitude a 6t6
d6crite comme suit par la Court of Appeal:

[TRADUCTION] En I'espice, les excuses de l'appelant
6taient les suivantes: d'abord, il avait des doutes
quant h savoir quels 6taient ses droits et voulait un
avis juridique; . . . il voulait avoir l'avis juridique de
l'agent responsable ou d'un procureur, et 6galement
porter plainte contre la fagon dont la police l'avait
trait6.

Jugeant d'aprbs les circonstances qui 6taient en
cause, la Cour d'appel a conclu qu'en droit ces
raisons ne pouvaient pas 6quivaloir A des excuses
[TRADUCTION] <<et encore moins A des excuses
raisonnables>;.

De la lecture du dossier dans cette cause, il
ressort que les refus du pr6venu ont 6t6 consid6r6s
comme un subterfuge destin6 h causer un retard
ou & 6viter le test, mais en la pr6sente espbce, A
mon avis, l'accus6 avait une raison l6gitime de de-
mander un avis juridique.

3. Dans 1'affaire Clarke, la Cour ne s'int6ressait
pas aux dispositions de la Dgclaration canadienne
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of Rights, and the doubts existing at the time
when the present case was heard as to the effect
of s. 2(d) of that Bill on the requirement to
supply a sample of breath, formed no part of
the question which had to be determined.

In the present case the alleged offence took
place on November 19, 1970, and, as I have in-
dicated, at that time the Curr case, which was
subsequently decided in this Court and which
determined that s. 2(d) did not afford a valid
reason for refusing to provide a sample, had not
been decided by Mr. Justice Fraser or by the
Court of Appeal of Ontario.

In view of all the above, I do not think that
the Clarke case should be treated as an authority
governing the facts of the present case.

The second English case cited by the Court of
Appeal was Law v. Stephens5, where the accused
was charged with "failing without reasonable
excuse to provide a specimen for a laboratory
test contrary to s. 3(3) of the Road Traffic Act".

In refusing to provide the sample, while in
custody in the police station, the accused had
said "I am not interested until I have spoken to
my solicitor" and again, "No, I want legal ad-
vice" and finally, "Not without my solicitor here".
It was contended on his behalf that under these
circumstances absence of his solicitor afforded
him a reasonable excuse for failing to provide
the specimen.

In rendering the decision of the Queen's Bench
Division, Parker C.J., treated the case of Regina
v. Clarke, supra, as authority for the proposition
that, as a matter of law, this was not capable of
being a reasonable excuse within the meaning
of s. 3(3) of the Road Traffic Act. In this regard
Parker C.J. said, at page 361:
So far as asking for a solicitor to be present on the
basis that he required legal advice, the Court of

5 [1971] R.T.R. 358, [1971] Crim. L.R. 369.

des droits, et les doutes existant au moment de
1'audition de la pr6sente cause, quant A l'effet de
1'art. 2(d) de la D6claration sur l'obligation de
fournir un 6chantillon d'haleine, ne faisaient pas
partie de la question sur laquelle il fallait se
prononcer.

Dans la pr6sente cause, l'infraction imput6e a
6t6 commise le 19 novembre 1970, et comme je
1'ai d6jA mentionn6, A ce moment-1A l'affaire Curr,
sur laquelle cette Cour s'est subs6quemment pro-
nonc6e et dans laquelle il a 6t6 6tabli que I'art.
2(d) ne constituait pas une excuse valable pour
refuser de fournir un 6chantillon, n'avait fait
l'objet d'aucune d6cision de la part du Juge Fraser
ou de la Cour d'appel de 1'Ontario.

ttant donn6 tout ce qui pr6cede, je ne crois pas
que l'affaire Clarke devrait 8tre consid6r6e comme
faisant autorit6 eu 6gard aux faits de l'esp~ce.

La seconde cause anglaise cit6e par la Cour
d'appel est celle de Law v. Stephens5, dans la-
quelle le pr6venu 6tait accus6 d'avoir [TRADUC-

TION] esans excuse raisonnable, fait d6faut de
fournir un 6chantillon en vue de permettre qu'un
test de laboratoire soit effectu6, en contravention
de 1'art. 3(3) du Road Traffic Act>.

En refusant de fournir 1'6chantillon, alors qu'il
6tait d6tenu au poste de police, le pr6venu avait
dit: [TRADUCTION] iCela ne m'intdresse aucune-
ment tant que je n'aurai pas parl6 a mon procu-
reur>, puis: [TRADUCTION] eNon, je veux un avis
juridique>, et finalement: [TRADUCTION] <Pas en
l'absence de mon procureur>. On a pr6tendu pour
le compte du pr6venu que dans ces conditions,
I'absence du procureur de celui-ci lui donnait une
excuse raisonnable de ne pas fournir 1'6chantillon.

En rendant jugement au nom de la Queen's
Bench Division, le Juge en chef Parker a consi-
d6r6 l'affaire Regina v. Clarke, pricit6e, comme
6tablissant la proposition qu'en droit, cela ne pou-
vait pas constituer une excuse raisonnable au sens
de 1'art. 3(3) du Road Traffic Act. A cet 6gard,
le Juge en chef Parker a dit, page 361:
[TRADUCTION] En ce qui concerne la demande qu'un
procureur soit present parce qu'il avait besoin d'un

5 [1971] R.T.R. 358, [1971] Crim. L.R. 369.
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Appeal have held quite definitely that that cannot
amount to a reasonable excuse. In that connection
I think it is only right to say that it is a question of
law in the first instance whether something put for-

Ward is capable of being a reasonable excuse; if it
is. capable of being one, then it becomes a matter of
fact and degree as to whether or not it amounts to
a reasonable excuse, and the burden of course then
is .on the prosecution to negative it.

.(The italics are my own.)

With the greatest respect for the views expressed
by Parker C.J., I am unable to treat the case of
Regina v. Clarke as holding that an accused's re-
quest for legal advice when in custody is incap-
able of amounting to "a reasonable excuse". I
think rather that that decision is expressly con-
fined to the very special circumstances with which
it was concerned, and that it is based in great
degree on the fact that the Court was satisfied
that Clarke's request was a frivolous one made
for the purpose of delay. In any event, with the
greatest respect for those who hold a different
view, I consider that the case of Law v. Stephens,
'iupra, states a proposition which is too broad to
be applied in the courts of this country having
regard to the rights accorded to the individual
by s. 2(c) (ii) of the Bill of Rights, and it appears
to me that it would run contrary to the provisions
of that statute to hold that denial to a man under
arrest of "the right to retain and instruct counsel
,without delay" was incapable of constituting a
reasonable excuse for failing to comply with a

demand under s. 223 df the Criminal Code. This
is not to say that there may not be cases such

as that of Regina v. Clarke where it is apparent

that the request for counsel is made purely for
the purpose of delay but, as I have said, this is

not the case here.

- For all these reasons I would allow this appeal,
set aside the judgment of the Court of Appeal
-and restore the order of Mr. Justice Haines which
:quashed the conviction.

The judgment of Abbott, Judson and Pigeon
JJ. was delivered by -

avis juridique, la Court of Appeal a d6cid6 d'une
fagon assez d6finitive que cela ne peut pas dquivaloir
i une excuse raisonnable. A cet 6gard, je crois juste
de dire que, de prime abord, c'est une question de
droit que celle de savoir si le motif avanc6 peut
constituer une excuse raisonnable; dans l'affirmative,
cela devient une question de fait et de degr6 de
savoir si ce motif 6quivaut & une excuse raisonnable,
et bien stir il appartient au poursuivant de le r6futer.

*(J'ai mis des mots en italique.)

Avec le plus grand respect pour 'avis exprim6
par le Juge en chef Parker, je ne puis considdrer
l'affaire Regina v. Clarke comme d6cidant que la

-demande d'obtenir un avis juridique faite par un
pr6venu lorsqu'il est d6tenu ne peut pas 6quiva-
loir h sune excuse raisonnable>'. Je crois plut6t
que cette d6cision se limite express6ment aux cir-
constances trbs sp6ciales de cette cause-14, et
qu'elle est en grande partie fond6e sur le fait que
la- Cour 6tait convaincue que la demande de
.Clarke 6tait frivole et faite en vue d'eitrainer du
retard. De toute fagon, et avec le plus grand res-
pect pour ceux qui ne sont pas du m8me avis, je
considbre que 1'arrit Law v. Stephens, pricit6,
6nonce une proposition trop g6ndrale -pour s'appli-

* ixer dans les cours canadiennes, compte tenu des
droits confdr6s A l'individu par l'art. 2(c) (ii) de
la Diclaration des droits; il me semble qu'il serait
contraire aux dispositions de cette loi de d6cider
que la n6gation h un particulier en 6tat d'arresta-
tion du edroit de retenir et constituer un avocat
sans d61ai> ne peut pas constituer une excuse rai-
sonnable. de faire d6faut d'obtemperer a une som-

,mation faite en vertu -de l'art. 223 du Cbde cri-
rinel. Cela..ne veut pas dire qu'il ne peut jamais
-y avoir de cas, comme dans -'affaire Regina v.
Clarke, oir il est apparent que la demande d'avoir
laide d'un avocat est faite purement dans l'inten-

,tion d'entrainer ui retard mais, comme je l'ai dit,
*ce n'est pas le cas en la prisente espice.

Pour tous ces motifs, je suis d'avis d'accueillir
1'appel, d'inflier l'arr~t de la Cour d'appel et de
r6tablir Pordonnance du Juge Haines qui a annul6
la d6claration de culpabilit6. -

Le jugement des Juges Abbott, Judson et
Pigeon a 66 rendu par

BROWNRIDGE C. LA REINE : Le luge Ritchie 937.
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PIGEON J. (dissenting)-This appeal is from a
judgment of the Ontario Court of Appeal revers-
ing the decision of Haines J. on a stated case,
and restoring the present appellant's conviction,
under subs. 2 of s. 223 (now s. 235) of the
Criminal Code, of failing, without reasonable ex-
cuse, to provide a sample of his breath for analy-
sis upon a demand made pursuant to subs. (1).

(a) the accused, Clarence Wayne Brownridge, was
observed by a police constable Mabbott driving
a motor vehicle eastbound on Queen Street, in the
City of Toronto at about 12:45 a.m. on the 19th
day of November, 1970. The vehicle was travel-
ling without its headlights on and the said police

The case stated by the Provincial Judge was
as follows:

constable stopped the vehicle on Dufferin Street
after it had turned off Queen Street, travelled then
north on Gladstone, then west on Peel and finally
north on Dufferin Street.
(b) the police officer signaled the accused to stop
the vehicle and when the defendant did so, police
constable Mabbott detected the odour of an alco-
holic beverage on his breath and observed that his
eyes were glassy and red and his speech slightly
slurred. The accused was arrested for impaired
driving and requested by the police constable to
get into the police car. The accused did so and
was taken to a police station at approximately
1:00 a.m.
(c) At the police station, police constable Saun-
ders observed the accused and asked the accused
to perform certain physical tests as a result of
which he formed the opinion that the accused's
ability to drive a motor vehicle was impaired by
alcohol. He then demanded that the defendant
provide him with a sample of his breath suitable
to enable an analysis to be made to determine the
proportion, if any, of alcohol in his blood.
(d) The demand for a sample of the accused's
breath was made by police constable Saunders at
about 1:00 a.m. on the 19th day of November,
1970.

0 [19721 1 O.R. 105, 15 C.R.N.S. 387, 4 C.C.C. (2d) 462.

LE JUGE PIGEON (dissident)-Le pr6sent pour-
voi est & 1'encontre d'un arr~t de la Cour d'appel
de l'Ontario6 infirmant la d6cision que M. le Juge
Haines a rendue sur un expos6 de cause, et r6ta-
blissant la d6claration de culpabilit6 prononc6e
contre le pr6sent appelant, en vertu du par. 2 de
l'art. 223 (actuellement l'art. 235) du Code cri-
minel, pour avoir, sans excuse raisonnable, fait
d6faut de fournir un 6chantillon de son haleine
aux fins d'une analyse h la suite d'une qsomma-
tion> faite en vertu du par. (1).

[TRADUCTION] (a) l'agent de police Mabbott a
observ6 le pr6venu, Clarence Wayne Brownridge,
au volant d'un v6hicule A moteur roulant en direc-
tion est sur la rue Queen, A Toronto, vers 0 h 45
du matin, le 19 novembre 1970. Le v6hicule rou-
lait sans ses feux de route; ledit agent de police
L'expos6 de cause du juge provincial est le

suivant:

I'a intercept6 sur la rue Dufferin, apris qu'il eut
vir6 pour laisser la rue Queen puis roul6 en direc-
tion nord sur Gladstone, ouest sur Peel et, finale-
ment, nord sur Dufferin.
(b) l'agent de police a fait un signal au prdvenu
pour que celui-ci arr8te le v6hicule, ce que le d6-
fendeur a fait; I'agent de police Mabbott a alors
d6cel6 l'odeur d'une boisson alcoolique dans l'ha-
leine de celui-ci, observant qu'il avait les yeux
vitreux et rouges et que son parler 6tait 16girement
empit6. Le pr6venu a 6t6 mis en 6tat d'arrestation
pour avoir conduit pendant que sa capacit6 de
conduire 6tait affaiblie et l'agent de police lui a
demand6 de monter dans la voiture de police. C'est
ce que le privenu a fait; il a 6t6 amen6 au poste
de police vers 1 h du matin.
(c) Au poste de police, I'agent Saunders a observ6
le pr6venu et lui a demand6 d'effectuer des gestes
h titre d'6preuves physiques, a la suite desquels il
a jug6 que la capacit6 du pr6venu de conduire un
v6hicule A moteur 6tait affaiblie par l'alcool. Puis,
il a somm6 le d6fendeur de lui fournir un 6chan-
tillon de son haleine propre A permettre de faire
une analyse en vue d'6tablir la proportion d'alcool
dans son sang, le cas 6ch6ant.
(d) La sommation de fournir un 6chantillon d'ha-
leine a 6t6 faite A l'accus6 par l'agent de police
Saunders vers 1 h du matin, le 19 novembre 1970.

0 [19721 1 O.R. 105, 15 C.R.N.S. 387, 4 C.C.C. (2d) 462.
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(e) The accused then asked for an opportunity to
speak to his lawyer for the purpose of determin-
ing whether he ought to comply with the demand
made to him by police constable Saunders. The
accused advised police constable Saunders that he
would only take the breath test if so advised by
his lawyer. The accused's request was refused at
that time.

(f) At approximately 3:00 a.m. on November
19th, 1970, the accused spoke with his lawyer and
then asked for an opportunity to give a sample of
his breath, but the offer was refused.

(g) Upon hearing the evidence I held that the
accused refused to give a sample of his breath
when requested.

The defendant desires to question the validity of
the said Order convicting him on the ground that it
is erroneous in point of law, the questions submitted
for the judgment of the Supreme Court of Ontario
being:

(1) Did I err in law in holding that the accused
did not offer a reasonable excuse to refuse to pro-
vide a sample of his breath, although he had been
denied the opportunity of consulting his lawyer after
the opportunity was requested by him.

(2) Did I err in law in holding that the accused's
conduct constituted a refusal to comply with a de-
mand to provide a sample of his breath as contem-
plated by section 223 of the Criminal Code.

(3) Did I err in law in holding that section 223
of the Criminal Code is operative despite the provi-
sions of subsections (d) and (e) of section 2 and
section 5 of an Act for the Recognition and Protec-
tion of Human Rights and Fundamental Freedoms
(Canadian Bill of Rights), Statutes of Canada 1960,
Chapter 44.

(4) Did I err in law in holding that the informa-
tion of Douglas Germain sworn on the 19th day of
November, 1970, was valid and ought not to be
quashed despite the provisions of subparagraph (ii)
of subsection (c) of section 2 and sub-paragraph
(d) of section 2 of the Canadian Bill of Rights,
Statutes of Canada 1960, Chapter 44.

(e) Le prvenu a ensuite demand6 d'avoir la pos-
sibilit6 de parler A son avocat en vue de d6terminer
s'il devait obtempbrer A la sommation que lui
avait faite l'agent de police Saunders. Le pr6venu
a inform6 l'agent de police Saunders qu'il ne se
soumettrait au test de l'haleine que si son avocat
lui conseillait de le faire. La demande du pr6venu
a alors 6t6 refus6e.

(f) Vers 3 h du matin, le 19 novembre 1970, le
prevenu a parl6 & son avocat; puis il a demand&
qu'on lui donne la possibilit6 de fournir un 6chan-
tillon de son haleine, mais l'offre a 6t6 refus6e.

(g) Ayant entendu la preuve, j'ai d6cid6 que le
prevenu a refus6 de fournir un 6chantillon de son
haleine lorsqu'on le lui a demand6.

Le d6fendeur d6sire contester la validit6 de ladite
ordonnance le d6clarant coupable, pour le motif
qu'elle est erron6e en droit; les questions soumises
pour jugement a la Cour supr8me de l'Ontario sont
les suivantes:

(1) Ai-je commis une erreur de droit en d6cidant
que le pr6venu n'a pas donn6 une excuse raisonna-
ble pour refuser de fournir un 6chantillon de son
haleine, m8me si on ne lui a pas donn6 la possibilit6
de consulter son avocat aprbs qu'il eut demand6
qu'on lui accorde cette possibilit6.

(2) Ai-je commis une erreur de droit en d6cidant
que le comportement du pr6venu constituait un refus
d'obtemp6rer a une sommation de fournir un 6chan-
tillon de son haleine, selon les dispositions de 'article
223 du Code criminel.

(3) Ai-je commis une erreur de droit en d6cidant
que 'article 223 du Code criminel s'applique, malgr&
les alin6as (d) et (e) de l'article 2 et 'article 5 de
la Loi ayant pour objets la reconnaissance et la pro-
tection des droits de l'homme et des libertis fonda-
mentales (D6claration canadienne des droits), Statuts
du Canada 1960, chapitre 44.

(4) Ai-je commis une erreur de droit en d6cidant
que la d6nonciation de Douglas Germain, faite sous
serment le 19 novembre 1970, est valide et ne doit
pas 6tre annul6e malgr6 le sous-alinia (ii) de l'alin6a
(c) de 'article 2 et I'alin6a (d) de l'article 2 de la
D&claration canadienne des droits, Statuts du Canada
1960, chapitre 44.

[1972] R.C.S. 939
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Haines, J. answered these questions as follows:

(1) The answer to question (1) is Yes.

(2) The answer to question (2) is No.

(3) The answer to question (3) is No.

(4) The answer to question (4) is Yes as to
s. 2(c) (ii) of the Canadian Bill of Rights, and No
as to s. 2(d) of the same Act.

The Court of Appeal held that all the questions
should be answered in the negative. Leave to
appeal to this Court was granted generally. How-
ever, no argument was presented on question (3),
as the same matter was involved in the pending
case of Curr v. The Queen7 . The point is now
settled by the decision in that case.

Section 223 (now s. 235) reads:

223(1). Where a peace officer on reasonable and
probable grounds believes that a person is commit-
ting, or at any time within the preceding two hours
has committed, an offence under section 222, he may,
'by demand made to that person forthwith or as soon
as practicable, require him to provide then or as
soon thereafter as is practicable a sample of his
breath suitable to enable an analysis to be made in
order to determine the proportion, if any, of alcohol
in his blood, and to accompany the peace officer for
the purpose of enabling such a sample to be taken.

(2) Every one who, without reasonable excuse,
fails or refuses to comply with a demand made to
him by a peace officer under subsection (1) is guilty
of an offence punishable on summary conviction and
is liable to a fine of not less than fifty dollars and
not more than one thousand dollars or to imprison-
ment for not more than six months, or both.

[1972] S.C.R. 889, 18 C.R.N.S. 281, 7 C.C.C. (2d) 181.

Le Juge Haines a r6pondu comme suit 1 ces
questions:

[TRADUCTION]
(1) La r6ponse A la question (1) est oui.

(2) La r6ponse A la question (2) est non.

(3) La r6ponse A la question (3) est non.

(4) La r6ponse A la question (4) est oui, en ce
,qui concerne le sous-alinia (ii) de l'alin6a (c) de
.Particle 2 de la D6claration canadienne des droits, et
non en ce qui concerne l'alin6a (d) de 'article 2 de
la m8me loi.

La Cour d'appel a d6cid6 qu'il fallait donner
une r6ponse n6gative i toutes les questions. La
permission d'interjeter appel A cette Cour a 6t6
accord6e sans restriction. Toutefois, aucune plai-
doirie n'a 6t6 pr6sent6e quant A la question (3),
6tant donn6 que celle-ci 6tait d6ji en jeu dans
l'affaire Curr c. La Reine7 , alors en instance. La
d6cision rendue dans cette dernibre affaire a main-
tenant r6gl6 cette question.

L'article 223 (actuellement l'art. 235) se lit
comme suit:

223(1). Lorsqu'un agent de la paix croit, en s'ap-
puyant sur des motifs raisonnables et probables,
qu'une personne est en train de commettre, ou a
commis a quelque moment au cours des deux heures
pr6c6dentes, une infraction A l'article 222, il peut, par
sommation faite h cette personne sur-le-champ ou
aussit6t.que c'est mat6riellement possible, exiger que
cette personne fournisse alors ou aussit6t que c'est
mat6riellement possible par la suite, un 6chantillon
.de son haleine propre *± permettre de faire une ana-
lyse en vue d'6tablir la proportion d'alcool dans son
sang, le cas 6ch6ant, et qu'elle le suive afin de per-
mettre le prdl~vement d'un tel 6chantillon.

(2) Quiconque, sans excuse raisonnable, fait d6faut
ou refuse d'obtemp6rer a une sommation qui lui est
faite par un agent de la paix aux termes du para-
graphe (1), est coupable d'une infraction punissable

,sur d6claration sommaire de culpabilit6, et passible
d'une amende d'au moins cinquante dollars et d'au
plus mille dollars on d'un emprisonnement d'au plus
six mois, ou des deux peines A la fois.

7 [1972] R.C.S. 889, 18 C.R.N.S. 281, 7 C.C.C. (2d) 181.

940 [1972] S.C.R.



[19721 R.C.S. BR0WNRIDGE C. LA REINE Le Juge Pigeon 941'

The offence contemplated in s. 222 (now s. 234)
is impaired driving. There is also in s. 224 (now
s. 236) the offence of driving with more than
0.08 per cent blood alcohol. Finally, s. 224A
(now s. 237) provides with respect to proceed-
ings under either section, that the evidentiary
value of a breath analysis is subject to the follow-
ing requirements among others:

(ii) the sample was taken as soon as practicable
after the time when the offence was alleged to
have been committed and in any event not later
than two hours after that time,

The material parts of s. 2 of the Bill of Rights
are as follows:

2. Every law of Canada shall, unless it is ex-
pressly declared by an Act of the Parliament of
Canada that it shall operate notwithstanding the
Canadian Bill of Rights, be so construed and applied
as not to abrogate, abridge or infringe or to authorize
the abrogation, abridgment or infringement of any
of the rights or freedoms herein recognized and de-
clared, and in particular, no law of Canada shall be
construed or applied so as to

(c) deprive a person who has been arrested or
detained

(i) of the right to be informed promptly of the
reason for his arrest or detention,
(ii) of the right to retain and instruct counsel
without delay, or

(d) authorize a court, tribunal, commission, board
or other authority to compel a person to give evi-
dence if he is denied counsel, protection against
self crimination or other constitutional safe-
guards: ...

Our decision in the Curr case rules out the appli-
cation of s. 2(d) and only s. 2(c) (ii) has to be

L'infraction cr66e A 1'art. 222 (actuellement
I'art. 234) est celle de conduire pendant que la
capacit6 de conduire est affaiblie. D'autre part,
I'art. 224 (actuellement l'art. 236) cr6e une in-
fraction du .fait de conduire lorsqu'on a plus de
0.08 pour cent d'alcool dans le sang. Finalement,
I'art. 224A (actuellement 1'art. 237) 6dicte, rela-
tivement aux proc6dures en vertu de l'un ou 1'autre
de ces articles, que la valeur probante d'une ana-
lyse de 1'haleine est soumise entre autres aux con-
ditions suivantes:

(ii) si l'6chantillon a 6t6 pr6lev6 das qu'il a 6t6
matiriellement possible de le faire aprbs le mo-
ment oji l'infraction est all6gu6e avoir 6t6 com-
mise et, de toute fagon, pas plus de deux heures
apres ce moment.

Les passages pertinents de l'art. 2 de la D6cla-
ration des droits sont les suivants:

2. Toute loi du Canada, h moins qu'une loi du
Parlement du Canada ne d6clare express6ment qu'elle
s'appliquera nonobstant la Diclaration canadienne.
des droits, doit s'interpr6ter et s'appliquer de manibre
A ne pas supprimer, restreindre ou enfreindre l'un
quelconque des droits ou des libert6s reconnus et d6-
clar6s aux pr6sentes, ni A en autoriser la suppression,
la diminution ou la transgression, et en particulier,
nulle loi du Canada ne doit s'interpr6ter ni s'appli-
quer comme

(c) privant une personne arrit6e ou d6tenue

(i) du droit d'Etre promptement inform6e des
motifs de son arrestation ou de sa d6tention,
(ii) du droit de retenir et constituer un avocat
sans d6lai, ou

(d) autorisant une cour, un tribunal, une commis-
sion, un office, un conseil ou une autre autorit6 h
contraindre une personne h t6moigner si on lui re-
fuse le secours d'un avocat, la protection contre
son propre t6moignage ou l'exercice de toute ga-
rantie d'ordre constitutionnel; . ..

La d6cision que nous avons rendue dans l'affaire
Curr 6limine l'application de I'alin6a (d) de I'art.

941,
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considered in the present case. However, it ap-
pears more convenient to start by considering the
situation under the Criminal Code only.

In its judgment, the Ontario Court of Appeal
relied on two decisions of the Criminal Division
of the U.K. Court of Appeal under somewhat
similar legislation: R. v. Clarke8 , and Law v.
Stephens9. In the first of those cases, the accused
had fled in his car after being stoppd and requested
to take a breath test. He was chased at high speed,
arrested for failing to take the test, taken to a
police station, again requested to take a breath
test and also to supply specimens of blood or
urine. His last reply was "No, I will not do any-
thing until I have seen my solicitor". The convic-
tion for dangerous driving and for failing to sup-
ply specimens of blood or urine was upheld, the
Court expressing the view that the wish to obtain
legal advice before submitting to the test for blood
alcohol could not be an excuse for not taking it.

In the second case, the accused had willingly
accompanied an officer to the police station but
his answers to the requests made upon him were
that he wanted to speak to his solicitor. He was
charged for failing to provide specimens as in the
other case. The police contacted the accused's
solicitor, who promptly came to the station and
the accused, after speaking to him, offered to
provide a specimen. This opportunity was refused
by the police on the basis that there had been a
refusal some time previously, that that was a
final refusal and that the offence was complete.
The conviction was upheld.

8 [1969] 2 All E.R. 1008, 53 Cr. App. R. 438.
0 [1971] R.T.R. 358, [1971] Crim. L.R. 369.

2 et seul le sous-alinia (ii) de 1'alin6a (c) de
'art. 2 doit 6tre 6tudi6 en l'espice. Toutefois, il
semble plus pratique de commencer par consid6rer
la situation en vertu du Code criminel seulement.

Dans son arrit, la Cour d'appel de l'Ontario
s'est fond6e sur deux d6cisions que la Criminal
Division de la Cour d'appel du Royaume-Uni a
rendues en vertu d'une loi relativement semblable:
R. v. Clarke8 et Law v. Stephens9 . Dans la pre-
mibre de ces causes, le pr6venu avait fui dans sa
voiture aprbs qu'on l'eut fait arrater et qu'on lui
eut demand6 de se soumettre au test de 1'haleine.
On le prit en chasse a vive allure, l'arrita pour
avoir fait d6faut de se soumettre au test et l'amena
au poste de police, puis on lui demanda a nouveau
de se soumettre au test de l'haleine, lui deman-
dant 6galement de fournir des 6chantillons de sang
ou d'urine. Sa dernibre r6ponse a t la suivante:
[TRADUCTION] <<Non, je ne ferai rien avant d'avoir
vu mon procureur>. La d6claration de culpabilit6
d'avoir conduit d'une fagon dangereuse et d'avoir
fait d6faut de fournir des 6chantillons de sang ou
d'urine a 6t6 confirm6e, la Cour statuant que le
d6sir d'obtenir un avis juridique avant de se sou-
mettre au test en vue de d6terminer la proportion
d'alcool dans le sang ne peut pas constituer une
excuse raisonnable de ne pas s'y soumettre.

Dans la seconde cause, le privenu avait de plein
gr6 suivi un agent jusqu'au poste de police mais
aux demandes qui lui ont t6 faites, il a r6pondu
qu'il voulait parler A son procureur. II a 6t6 accus6
d'avoir fait d6faut de fournir des 6chantillons,
comme dans l'autre affaire. La police s'est mise
en communication avec le procureur du pr6venu,
qui s'est tout de suite rendu au poste, et le pr6-
venu, aprbs avoir parl6 h celui-ci, a offert de
fournir un 6chantillon. Cette possibilit6 lui a 6
refus6e par la police parce qu'il avait d6jA refus6
quelque temps auparavant, que c'6tait IA un refus
final et que l'infraction avait 6t6 commise. La
d6claration de culpabilit6 a t6 confirm6e.

8 [1969] 2 All E.R. 1008, 53 Cr. App. R. 438.
o [1971] R.T.R. 358, [19711 Crim. L.R. 369.
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In my opinion, the same view ought to be taken
of the legal situation of a person who is properly
requested to take a breath test under s. 222 (now
s. 234) of the Criminal Code. What the police
officer is entitled to do is to "require him to pro-
vide then or as soon thereafter as is practicable
a sample of his breath . . . ". The statute clearly

contemplates immediate obedience to the request.
What may constitute a reasonable excuse within
subs. (2) is not defined. Therefore, this is to be
determined under common law principles by vir-
tue of s. 7(2) (now s. 7(3)) of the Criminal
Code which reads:

7. (2) Every rule and principle of the common
law that renders any circumstance a justification or
excuse for an act or a defence to a charge continues
in force and applies in respect of proceedings for an
offence under this Act or any other Act of the Par-
liament of Canada, except in so far as they are al-
tered by or are inconsistent with this Act or any other
Act of the Parliament of Canada.

The legal situation of a person who, on request,
accompanies a peace officer for the purpose of
having a breath test taken is not different from
that of a driver who is required to allow his brakes
to be inspected or to proceed to a weighing ma-
chine under s. 39(6) or s. 78(3) of the Highway
Traffic Act, R.S.O. 1970, c. 202. Such a person
is under a duty to submit to the test. If he goes
away, or attempts to go away, to avoid the test,
he may be arrested and charged but this does
not mean that he is under arrest until this hap-
pens. He is merely obeying directions that police
officers are entitled to issue. Motorists cannot
reasonably expect to be allowed to seek legal ad-
vice before complying with such orders. Police
officers are fully justified in treating as a definitive
refusal a refusal to comply until legal advice is
obtained.

A mon avis, le m~me point de vue devrait 8tre
adopt6 quant h la situation juridique de celui h
qui l'on a 16gitimement demand& de se soumettre
au test de l'haleine en vertu de l'art. 222 (actuel-
lement I'art. 234) du Code criminel. L'agent de
police est autoris6& < exiger que cette personne
fournisse alors ou aussit6t que c'est matiriellement
possible par la suite, un 6chantillon de son ha-
leine . .>. La loi envisage clairement que l'on se
conforme imm6diatement h cette demande. Ce qui
constitue une excuse raisonnable au sens du par.
(2) n'est pas d6fini. Par cons6quent, il faut le
d6terminer en se fondant sur les principes de la
common law, ainsi que le prescrit le par. (2) de
l'art. 7 (actuellement le par. (3) du m~me article)
du Code criminel, qui se lit comme suit:

7. (2) Chaque rkgle et chaque principe de la com-
mon law qui font d'une circonstance une justification
ou excuse d'un acte, ou un moyen de d6fense contre
une inculpation, demeurent en vigueur et s'appliquent
A l'6gard des proc6dures pour une infraction vis6e
par la pr6sente loi ou toute autre loi du Parlement
du Canada, sauf dans la mesure oii ils sont modifi6s
par la pr6sente loi ou une autre loi du Parlement du
Canada ou sont incompatibles avec l'une d'elles.

La situation juridique de celui qui, sur de-
mande, suit un agent de la paix pour qu'un test
de 1'haleine soit effectu6 ne diffbre pas de celle
d'un conducteur qui est tenu de laisser quelqu'un
inspecter ses freins ou de se diriger vers une ba-
lance pour que soit pes6 son v6hicule en vertu
du par. (6) de 'art. 39 ou du par. (3) de l'art.
78 du Highway Traffic Act, R.S.O. 1970, c. 202.
Il est tenu de se soumettre au test. S'il part, on
essaie de partir, pour 6viter le test, il peut 8tre
arrat6 et inculp6 mais cela ne veut pas dire qu'il
a 6t6 jusqu'd ce moment-lh en 6tat d'arrestation.
11 n'a fait que se conformer a des directives que
les agents de police sont autoris6s & donner. Les
automobilistes ne peuvent pas raisonnablement
s'attendre d'&re autorisis h demander un avis
juridique avant d'obtemperer h ces ordres. Les
agents de police sont pleinement justifi6s de traiter
comme un refus d6finitif le refus d'obtemp6rer
tant qu'un avis juridique n'est pas obtenu.

943BROWNRIDGE c. LA REINE Le luge Pigeon[1972] R.C.S.
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Does s. 2(c) (ii) of the Bill of Rights alter the
common law situation with respect to motorists
requested to submit to a test required by the Crim-
inal Code as opposed to tests required by pro-
vincial legislation? I do not think so. The provi-
sion under consideration applies to "a person who
has been arrested or detained". Such is not, it
appears to me, the legal situation of one who has
been required "to accompany" a peace officer for
the purpose of having a breath test taken. The
test may well be negative and, in such a case, it
would be quite wrong to say that this person
was arrested or detained and then released. De-
fained means held in custody as is apparent from
such provisions as s. 15 of the Immigration Act,
R.S.C. 1970, c. i-2.

It is now necessary to consider whether, in this
case, the situation is different because when the
accused was requested to submit to the breath
test, he had already been arrested for impaired
driving. As a person under arrest, he undoubtedly
came within the terms of s. 2(c) (ii) of the Bill
of Rights and, therefore, he could not be deprived
"of the right to retain and instruct counsel with-
out delay". But he was not deprived of this right:
approximately two hours after being taken to the
police station, he was able to speak to his lawyer.
It therefore appears from the stated case that what
the police refused to do was to accept that the ac-
cused should not be required .to take the breath
test until after he had spoken to his lawyer, not
that he should be permitted to retain and to in-
struct him without delay. When the accused having
spoken to his lawyer finally asked for an opportu-
nity to give a sample of his breath, the result of
the test, if taken, would not have been available
evidence against him. This is said to have occur-
red at approximately 3 a.m. while the time when
the accused was observed driving a vehicle in a
manner that attracted the attention of the-police
is given as 12.45. This was the time when an
offence under s. 222 or s. 224 (now s. 234 and
s. 236) could be said to have been committed.
Therefore, more than two hours had elapsed.

Le sous-alinia (ii) de V'alin6a (c) de l'art. 2
de la Ddclaration des droits modifie-t-il la situa-
tion en common law, en ce qui concerne les auto-
mobilistes que l'on somme de se soumettre au test
requis par le Code criminel, par opposition aux
tests requis par la l6gislation provinciale? Je ne le
crois pas. La disposition h l'6tude s'applique A
eune personne arrt6e ou d6tenue>'. Telle n'est
pas, me semble-t-il, la situation juridique de celui
de qui l'on a exig6 qu'il suive un agent de la paix
pour qu'un test de I'haleine soit effectu6. Il se
peut fort bien que le test soit n6gatif, et en pareil
cas, il serait bien erron6 de dire que cette
personne a 6t0 arrit6e ou d6tenue, puis libdrde.
<D6tenus signifie gard6, comme il ressort de
dispositions telles que l'art. 15 de la Loi sur l'im-
migration, S.R.C. 1970, c. 1-2.

I1 faut maintenant examiner si, en l'espice, la
situation est diff6rente du fait que lorsqu'on a
demand6 au pr6venu de se soumettre au test de
l'haleine, il avait d6ji 6t6 arret6 pour conduite
pendant que sa capacit6 de conduire itait affaiblie.'
En sa qualit& de personne mise en 6tat d'arresta-
tion, il 6tait sans aucun doute vis6 par le sous-
alinda (ii) de l'alinia (c) de I'art. 2 de la D6cla-
ration des droits et, par cons6quent, il ne pouvait
pas 8tre priv6 edu droit de retenir et constituer
un avocat sans d6lain. Mais il n'a pas 6t6 priv6
de ce droit: A peu pris deux heures aprbs avoir
6t6 amend au poste de police, il a pu parler A
son avocat. Il semble donc, d'aprbs l'expos6 de
cause, que ce que la police a refus6 de faire, c'est
d'accepter que le pr6venu n'ait i prendre le test
de I'haleine qu'apris avoir parl6 A son avocat, et
non de lui permettre de retenir et constituer un
avocat sans d6lai. Lorsqu'aprbs avoir parl6 A son
avocat, le prdvenu a finalement demand6 la possi-
bilit6 de fournir un dchantillon de son haleine,
le r6sultat du test, si celui-ci avait 6t6 effectu6,
n'aurait pas 6t0 une preuve recevable contre lui.
On dit que cela s'est produit vers 3 heures du
matin, alors que c'est a 0 h 45 du matin que la
fagon dont le prdvenu conduisait son v6hicule a
attir6 l'attention de 1'agent. C'est A cette heure-lI,
peut-on dire, que l'infraction en vertu de 1'art. 222
ou de 1'art. 224 (actuellement 1'art. 234 et l'art.
236) avait 6t6 commise. Par cons6quent, plus de
deux heures s'6taient dcouldes.

BROWNRIDGE V. TlHE3 QUEEN Pigeon J. [1972] S.C.R.
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I fail to see any reason for which a motorist
suspected of impaired driving would be entitled to
require the opportunity of obtaining legal advice
before submitting to a breath test if under arrest
at that time, while he would not have such right
if not under arrest. I also fail to see how a refusal
by the police to allow such a person to contact a
legal adviser before submitting to such a test could
be a lawful excuse if the person is then under
arrest, not if he is only accompanying a police
officer on request for the purpose of taking it.

I would dismiss the appeal.
The judgment of Hall and Laskin JJ. was de-

livered by

LASKIN J.-The central issue in this appeal is
whether an arrested person who, subsequent to
his arrest, is requested to provide a breath sample
under s. 223(1) (now s. 235(1)) of the Criminal
Code may be convicted under s. 223(2) (now
s. 235(2) of refusing without reasonable excuse
to comply with that request if at that time he has
not been allowed an opportunity to reach and con-
sult his lawyer after having sought permission to
do so. In short, the question before this Court is
the effect of s. 2(c) (ii) of the Canadian Bill of
Rights upon s. 223 (now s. 235) and associated
provisions of the Criminal Code in the light of
the circumstances set out below.

This question was not before this Court in
Regina v. Curr'o, in which judgment was given
on May 1, 1972. That case ruled out attempted
reliance by an accused, when requested to give
a breath sample, upon the self-crimination provi-
sions of s. 2(d) of the Canadian Bill of Rights.
A factual point of difference between the Curr
case and the present one is that the accused Curr

1o.[19721 S.C.R. 889, 18 C:R.N.S. 281, 7 C.C.G. (2d) 181.

Je ne puis voir pourquoi un automobiliste soup-
gonn6 d'avoir conduit pendant que sa capacit6 de
conduire 6tait affaiblie pourrait avoir le droit d'exi-
ger, s'il est en 6tat d'arrestation h ce moment-l,
la possibilit6 d'obtenir un avis juridique avant de
se soumettre au test de 1'haleine, alors qu'il n'au-
rait pas ce droit s'il n'6tait pas en 6tat d'arresta-
tion. Je ne puis voir non plus comment le refus
de la police de lui permettre de communiquer
avec un conseiller juridique avant de se soumettre
au test pourrait constituer une excuse raisonnable
lorsqu'il est en 6tat d'arrestation, et ne pas en
constituer une lorsqu'il ne fait que suivre, sur
demande, un agent de police pour que soit effec-
tu6 le test.

Je rejetterais le pourvoi.
Le jugement des Juges Hall et Laskin a 6t6

rendu par

LE JUGE LAsKIN-Dans le pr6sent appel, il
s'agit essentiellement de savoir si, lorsqu'on exige
d'une personne en 6tat d'arrestation qu'elle four-
nisse un 6chantillon d'haleine en vertu de l'art.
223(1) (actuellement 1'art. 235(1)) du Code cri-
minel, celle-ci peut 8tre d6clar6e coupable en vertu
de l'art. 223(2) (actuellement l'art. 235(2))
d'avoir refus6, sans excuse raisonnable, d'obtem-
p6rer a cette exigence, si on ne lui a pas donn6
la possibilit6 de rejoindre et de consulter son
avocat A ce moment-la, alors qu'elle avait deman-
d6 l'autorisation de le faire. Bref, la question que
cette Cour doit trancher est celle de l'effet. de
l'art. 2(c) (ii) dei la Diclaration canadienne des
droits sur l'art. 223 (actuellement l'art. 235) et
sur les dispositions connexes du Code criminel
dans les conditions exposbes ci-dessous.

Cette Cour n'a pas eu 'a trancher cette question
dans l'affaire Regina c. Curr'o, dans laquelle juge-
ment a 6t6 rendu le ler mai 1972. Ce dernier
arrt rejette la pr6tention de l'accus6 qui, ayant
t somm6 de fournir un 6chantillon d'haleine,

invoquait les dispositions de l'art. 2(d) de la Di-
claration canadienne des droits relatives A 1'auto-
accusation. Un point sur lequel 1'affaire Curr dif-

- :11s [1972 R.C.S. 889, 18 C.R.N.S. 281, 7 C.C.C. (2d) 181.
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had not been under arrest when he was asked
to provide a breath sample; Brownridge, on the
other hand, had been arrested on a charge of im-
paired driving before he was taken to a police
station where he was asked to give the sample.
I do not attach any significance to this factual
difference in its relation to s. 2(c) (ii) of the Ca-
nadian Bill of Rights.

Of the four questions set out in the stated case,
out of which this appeal arises, only the first and
the fourth need be considered. The second con-
cerns the factual question whether accused's con-
duct amounted to a refusal to provide a breath
sample, and there is no doubt that it did. The
third relates to the self-crimination point which
was decided in Regina v. Curr. Questions 1 and
4 and the answers thereto given by Haines J. and
by the Ontario Court of Appeal respectively are
as follows:

1. Did I err in law in holding that the accused did
not offer a reasonable excuse to refuse to provide
a sample of his breath, although he had been denied
the opportunity of consulting his lawyer after the
opportunity was requested by him.

4. Did I err in law in holding that the informa-
tion of Douglas Germain sworn on the 19th day of
November, 1970 was valid and ought not to be
quashed despite the provisions of subparagraph (ii)
of subsection (c) of section 2 and subparagraph (d)
of section 2 of the Canadian Bill of Rights, Statutes
of Canada 1960 Chapter 44.

Answer to question 1: Haines J., Yes. Court of
Appeal, No.

Answer to question 4: Haines J., Yes as to s. 2(c)
(ii). No as to s. 2(d). Court of Appeal, No.

The breath sample provisions of the Criminal
Code are in the following terms:

223. (1) Where a peace officer on reasonable and
probable grounds believes that a person is commit-

fare de la pr6sente cause quant aux faits, c'est que
l'accus6 Curr n'6tait pas en 6tat d'arrestation au
moment oii on lui a demand6 de fournir un 6chan-
tillon d'haleine, alors que Brownbridge, lui, a t
arr8t6 sous une accusation de conduite pendant
que sa capacit6 6tait affaiblie; ce dernier a ensuite

t6 amen6 au poste de police, o4 on lui a deman-
d6 de fournir 1'6chantillon. Je n'attache aucune
importance A cette divergence dans les faits, vue
sous 1'angle de l'art. 2(c) (ii) de la Dilaration
canadienne des droits.

Des quatre questions soulev6es dans 1'expos6
de cause qui a entrain6 le pr6sent appel, seules
la premiere et la quatribme doivent 6tre exami-
ndes. La seconde porte sur la question de fait
suivante: le comportement de 1'accus6 6quivalait-il
A un refus de fournir un 6chantillon d'haleine; il
est certain que oui. La troisibme a trait la ques-
tion relative l'auto-accusation, sur laquelle la
Cour s'est prononc6e dans l'affaire Regina c. Curr.
Les questions 1 et 4 et les rdponses qu'y ont don-
n6es le Juge Haynes et la Cour d'appel de l'On-
tario sont respectivement les suivantes:

[TRADUCTION] 1. Ai-je commis une erreur de droit
en d6cidant que le pr6venu n'a pas donn6 une excuse
raisonnable pour refuser de fournir un 6chantillon
de son haleine, mime si on ne lui a pas donn6 la
possibilit6 de consulter son avocat apris qu'il eut de-
mand6 qu'on lui accorde cette possibilit6.

4. Ai-je commis une erreur de droit en d6cidant
que la d6nonciation de Douglas Germain, faite sous
serment le 19 novembre 1970, est valide et ne doit
pas 8tre annul6e malgr6 le sous-alinea (ii) de 1'alinia
c) de l'article 2 et l'alin6a d) de Particle 2 de la
D6claration canadienne des droits, Statuts du Canada
1960, chapitre 44.

R6ponse a la question 1: le Juge Haines: oui; la
Cour d'appel: non.

R6ponse h la question 4: le Juge Haines: oui, en
ce qui concerne 'art. 2(c) (ii); non, en ce qui con-
cerne l'art. 2(d); la Cour d'appel: non.

Les dispositions du Code criminel relatives A
l'6chantillon d'haleine sont r6dig6es dans les ter-
mes suivants:

223. (1) Lorsqu'un agent de la paix croit, en s'ap-
puyant sur des motifs raisonnables et probables,
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ting, or at any time within the preceding two hours
has committed, an offence under section 222, he
may, by demand made to that person forthwith or as
soon as practicable, require him to provide then or
as soon thereafter as is practicable a sample of his
breath suitable to enable an analysis to be made in
order to determine the proportion, if any, of alcohol
in his blood, and to accompany the peace officer for
the purpose of enabling such a sample to be taken.

(2) Every one who, without reasonable excuse,
fails or refuses to comply with a demand made to
him by a peace officer under subsection (1) is guilty
of an offence punishable on summary conviction and
is liable to a fine of not less than fifty dollars and
not more than one thousand dollars or to imprison-
ment for not more than six months, or both.

Related to these provisions are s. 222 (now
s. 234) making impaired driving an offence and
s. 224 (now s. 236) making it an offence to drive
with more than 80 milligrams of alcohol in 100
millilitres of blood. Section 224A (now s. 237)
provides that in proceedings under ss. 222 or 224,
evidence of the result of the chemical analysis of
the sample taken pursuant to s. 223(1) estab-
lishes rebuttable proof of the proportion of alcohol
in the blood if, inter alia, "the sample was taken
as soon as practicable after the time when the
offence was alleged to have been committed and
in any event not later than two hours after that
time" (s. 224A(c) (ii)).

Section 2(c) (ii) of the Canadian Bill of Rights
reads:

2. Every law of Canada shall, unless it is ex-
pressly declared by an Act of the Parliament of
Canada that it shall operate notwithstanding the
Canadian Bill of Rights, be so construed and applied
as not to abrogate, abridge or infringe or to author-
ize the abrogation, abridgment or infringement of
any of the rights or freedoms herein recognized and
declared, and in particular, no law of Canada shall
be construed or applied so as to

* **

qu'une personne est en train de commettre, ou a
commis A quelque moment au cours des deux heures
pr6c6dentes, une infraction h Particle 222, il peut, par
sommation faite h cette personne sur-le-champ ou
aussit6t que c'est mat6riellement possible, exiger que
cette personne fournisse alors ou aussit6t que c'est
mat6riellement possible par la suite, un 6chantillon de
son haleine propre a permettre de faire une analyse
en vue d'6tablir la proportion d'alcool dans son sang,
le cas 6ch6ant, et qu'elle le suive afin de permettre le
pr6lvement d'un tel 6chantillon.

(2) Quiconque, sans excuse raisonnable, fait d6-
faut ou refuse d'obtempirer a une sommation qui lui
est faite par un agent de la paix aux termes du para-
graphe (1), est coupable d'une infraction punissable
sur d6claration sommaire de culpabilit6, et passible
d'une amende d'au moins cinquante dollars et d'au
plus mille dollars ou d'un emprisonnement d'au plus
six mois, ou des deux peines la fois.

Sont connexes A ces dispositions, 1'art. 222 (actu-
ellement 1'art. 234), 6tablissant l'infraction de
conduire un v6hicule pendant que la capacit6 de
conduire est affaiblie, et 1'art. 224 (actuellement
'art. 236), cr6ant 1'infraction de conduire lors-

qu'il y a plus de 80 milligrammes d'alcool par 100
millilitres de sang. L'article 224A (actuellement
l'art. 237) 6dicte que dans toutes proc6dures en
vertu de Particle 222 ou 224, la preuve du r6sultat
de l'analyse chimique d'un 6chantillon pr6lev6 en
vertu du par. (1) de l'art. 223 constitue une
preuve refutable de la proportion d'alcool dans le
sang si, entre autres, <1'6chantillon a t6 pr6lev6
dbs qu'il a 6t6 mat6riellement possible de le faire
aprbs le moment o 1'infraction est all6gu6e avoir
6t6 commise et, de toute fagon, pas plus de deux
heures apr~s ce moment> (art. 224A(c) (ii)).

L'article 2(c) (ii) de la Diclaration canadien-
ne des droits se lit comme suit:

2. Toute loi du Canada, A moins qu'une loi du
Parlement du Canada ne d6clare express6ment qu'elle
s'appliquera nonobstant la Didaration canadienne
des droits, doit s'interpr6ter et s'appliquer de manibre
a ne pas supprimer, restreindre ou enfreindre l'un
quelconque des droits ou des libertis reconnus et
d6claris aux pr6sentes, ni a en autoriser la suppres-
sion, la diminution ou la transgression, et en parti-
culier, nulle loi du Canada ne doit s'interpr6ter ni
s'appliquer comme

* **

f 19721 R.C.S.[1972] 
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(c) deprive a person who has been arrested or
detained

(ii) of the right to retain and instruct counsel
without delay, ...

Haines J. held that the effect of s. 2(c) (ii) upon
s. 223 of the Criminal Code was to provide the
accused with a reasonable excuse for refusing to
give a breath sample when he was denied the
opportunity to consult counsel. In his view,
s. 2(c) (ii) did not render s. 223 inoperative but
operated upon the construction of s. 223 so as
to provide a ground of "reasonable excuse" under
that exonerating clause of subs. 2 of that section.
Indeed, he went on to say that the statutory de-
fence of reasonable excuse could be invoked in
the present case even if there was no Canadian
Bill of Rights. Moreover, he was of the opinion
that questions 1 and 4 boiled down to the same
question in relation to s. 2(c) (ii), and he con-
cluded that the information sworn against the ac-
cused under s. 223(2) was accordingly invalid
and should be quashed.

The Court of Appeal agreed with Haines J.
that one issue only was raised by questions 1 and
4 as they related to s. 2(c) (ii), namely, whether
the denial of the accused's request to consult
counsel afforded him a reasonable excuse to re-
fuse to give a breath sample upon demand. It
based its negative answer to that question by con-
trasting the words "without delay" in s. 2(c) (ii)
and the words "forthwith or as soon as practica-
ble" in s. 223(1), and concluding that "without
delay" did not mean "instantly", but was to be
construed by taking into account all relevant
circumstances. In the present case, this meant,
in the view of the Court of Appeal, making rea-
sonable allowance for the operation of the policy
embedded in s. 223, which commanded a police
constable to act forthwith, i.e. immediately, or as
soon as the necessary test equipment could be
procured, due regard being had to the two hour
time limitation of s. 224A.

(c) privant une personne arr8t6e ou d6tenue

(ii) du droit de retenir et constituer un avocat
sans d6lai, ...

Le Juge Haines a d6cid6 que l'effet de l'art.
2(c) (ii) sur l'art. 223 du Code criminel est de
fournir A l'accus6 une excuse raisonnable pour
refuser de donner un 6chantillon d'haleine lors-
qu'il est priv6 de la possibilit6 de consulter un
avocat. A son avis, 1'art. 2(c) (ii) ne rend pas
l'art. 223 inopdrant mais a un effet sur l'interpr6-
tation de ce dernier de sorte qu'il fournit une
,texcuse raisonnable> au sens de la restriction con-
tenue dans le paragraphe 2 de cet article. De fait,
il a ajout6 qu'en l'esp~ce le moyen l6gal de d6-
fense que constitue l'excuse raisonnable pouvait
6tre invoqu6 m8me en l'absence de la Diclaration
canadienne des droits. De plus, il s'est dit d'avis
que les questions 1 et 4 se r6sument en une seule
question en ce qui concerne l'art. 2(c) (ii), et il
a conclu que la d6nonciation faite sous serment
contre l'accus6 en vertu de l'art. 223(2) 6tait
donc invalide et devait etre annul6e.

La Cour d'appel a souscrit A l'avis du Juge
Haines qu'en ce qui concerne l'art. 2(c) (ii), les
questions 1 et 4 soulevaient une seule question,
soit celle de savoir si le refus d'acc6der h la de-
mande de l'accus6 de consulter un avocat lui
fournissait une excuse raisonnable pour refuser de
donner un 6chantillon d'haleine lorsqu'on le som-
mait de donner un tel 6chantillon. Pour r6pondre
non A cette question, elle a compar6 l'expression
isans d6lai> de l'art. 2(c) (ii) et l'expression <sur-
le-champ ou aussit6t que c'est mat6riellement pos-
sible> de 1'art. 223(1), et elle a conclu que
1'expression <sans d6lai> ne voulait pas dire gtout
de suite>, mais devait s'interpr6ter en tenant
compte de toutes les circonstances pertinentes. En
l'esp6ce, cela laissait, selon la Cour d'appel, suffi-
samment de temps pour mettre en application la
ligne de conduite 6tablie A l'art. 223, qui prescrit
A l'agent de police d'agir sur-le-champ, c.-A-d.
imm6diatement ou aussit6t que l'appareil requis
pour le test peut 6tre obtenu, compte tenu de la
limite de deux heures fixie A l'art. 224A.

[1972] S.C.R.948 BROWNRIDGE V. THE QUEEN Laskin J.



H19721 R.C.S.BRWRDECLAEIE LJueasi94

It is not disputed in the present case that there
were reasonable and probable grounds within the
stipulations of s. 223(1) to support a demand
for a breath sample. Counsel for the appellant
accused contended on this basis, and having re-
gard to what happened after the accused was ar-
rested, that there were two separate issues raised
by questions 1 and 4 and not simply one as the
Courts below had stated. For him, the question
whether the denial of the opportunity to consult
counsel was a reasonable excuse within s. 223 (2)
was a different question from whether that denial
(regardless of whether there was a reasonable
excuse) constituted such an infringement of the
Canadian Bill of Rights as to entitle the accused
to have the information stayed or quashed or the
conviction set aside.

In my opinion, the stated case does raise two
separate issues in its questions 1 and 4. Question
1 has to do with the construction and application
of s. 223 alone, but question 4 raises a more gen-
eral issue of the effect of an infringement of the
Canadian Bill of Rights. That question as formu-
lated in the stated case is limited to the effect
upon the criminal proceedings against the accused
of the alleged infringement of one of the guar-
antees of the Canadian Bill of Rights.

Counsel for the Crown conceded in this Court
that s. 2(c) (ii), having regard to its text and to
the other provisions of the Canadian Bill of Rights,
gave an accused a right to call for counsel prior
to trail. He submitted, however, that the denial
of that right gives rise to no remedy save that of
having a federal enactment declared inoperative.
In the present case, moreover (so his contention
went) the discretion given to a police officer under
s. 223 (1) of the Criminal Code to demand a
breath sample was not in conflict with the ac-
cused's right to invoke s. 2(c) (ii). I understood
his submission to go this far; that even if there
was a conflict which emerged in the administra-
tion of the legislation, the accused's position in
respect of. the charge against him was not affected
by s. 2(c) (ii) of.the Canadian Bill .of Rights; no

En l'espice, il n'est pas contest6 qu'il existait
des motifs raisonnables et probables, au sens de
l'art. 223(1), justifiant la demande d'un 6chantil-
Ion d'haleine. Se fondant sur cela, 1'avocat de
l'accus6 appelant a pr6tendu, eu 6gard en outre
aux 6v6nements qui sont survenus aprbs l'arresta-
tion de l'accus6, que les questions 1 et 4 soule-
vaient deux points distincts et non pas simplement
un seul comme l'avaient d6clar6 les cours d'ins-
tance inf6rieure. Selon lui, la question de savoir
si le fait de ne pas donner la possibilit6 de con-
sulter un avocat constituait une excuse raisonnable
au sens de l'art. 223(2) diff6rait de celle de savoir
si ce fait (qu'il y ait ou non une excuse raisonna-
ble) constituait une transgression de la Diclara-
tion canadienne des droits permettant A l'accus6
de faire suspendre ou annuler la d6nonciation ou
de faire infirmer la d6claration de culpabilit6.

A mon avis, I'expos6 de cause soulve deux
points distincts par les questions 1 et 4 qui y sont
formul6es. La question 1 porte sur 'interpr6tation
et l'application du seul art. 223, mais la question
4 soulbve la question plus g6ndrale de 1'effet d'une
transgression de la Diclaration canadienne des
droits. Cette question, telle que formul6e dans
1'expos6 de cause, se limite A l'effet de la trans-
gression imput6e de 1'une des garanties reconnues
par la Diclaration canadienne des droits sur les
proc6dures criminelles intent6es contre l'accus6.

Le procureur de la Couronne -a convenu en
cette Cour que l'art. 2(c) (ii), compte tenu de
son libell6 et des autres dispositions de la Ddcla-
ration canadienne des droits, conf6rait A Paccus6
le droit de demander un avocat avant le procks.
Toutefois, il a soutenu que le d6faut de permettre
l'exercice de ce droit n'entraine aucun recours sauf
celui de faire d6clarer inop6rante une disposition
16gislative f6d6rale. De plus, en 1'espice (toujours
selon le procureur de la Couronne), le pouvoir
qui est laiss6 & la discr6tion des agents de police
en vertu de 1'art. 223(1) du Code criminel, d'exi-
ger un 6chantillon d'haleine ne vient pas en con-
flit avec le droit de 1'accus6 d'invoquer 'art.
2(c) (ii). Selon moi, la pr6tention du procureur
de la Couronne -va jusqu'd dire ceci: meme si la
mise en application de;1a disposition _16gislative

949BROWNRIDGE C. LA REINE Le Juge Laskin
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remedy was prescribed by that Act other than to
render legislation inoperative, as in Regina v.
Drybones"; no such consequence arose in the
present case; and the infringement of a right aris-
ing prior to trial could not affect the regularity
of the trial itself. I shall return to the question
of the available relief after I have dealt with the
issue raised in question 1.

The precise form of question 1 does not, in
my opinion, reduce it to a question of fact. I
read it to mean that the trial judge ruled as a
matter of law that denial of an accused's request
to consult a lawyer before he would agree to
give a breath sample did not provide a reason-
able excuse to an accused for refusing to give
such a sample.

I agree with this ruling of the trial judge be-
cause I regard the phrase "without reasonable
excuse" as adding a defence or a bar to success-
ful prosecution which would not be available
without those words, but not as encompassing
defences or bars that would exist without them.
For example, a right of diplomatic immunity
from the domestic criminal law would exist re-
gardless of the absence of the words "without
reasonable excuse"; and similarly, in my view,
if s. 2(c) (ii) of the Canadian Bill of Rights sets
up a bar, it is one which is independent of the
presence of the words in question. It would be
strange, indeed, if the effect of the immunity
above-mentioned or of the Canadian Bill of Rights
was vitiated by repeal of the words "without rea-
sonable excuse".

I take as another illustration the two hour time
limit mentioned in s. 223(1). It would be a de-
fence to any demand to provide a breath sample

n [19701 S.C.R. 282, 10 C.R.N.S. 334, 71 W.W.R. 161,
[1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473.

entraine un conflit, la situation de l'accus6 relati-
vement h l'accusation port6e contre lui n'est pas
modifibe par l'art. 2(c) (ii) de la Ddclaration ca-
nadienne des droits; cette loi n'6tablit d'autre
recours que celui de rendre inopbrante la disposi-
tion 16gislative, comme dans l'affaire Regina c.
Drybones"; en l'espice, il ne peut y avoir sem-
blable cons6quence, et la violation d'un droit pre-
nant naissance avant le procks ne peut pas influer
sur la r6gularit6 du procks meme. Je reviendrai
sur la question du recours disponible aprbs m'6tre
prononc6 sur le point que soulive la question 1.

A mon avis, la formulation pr6cise de la ques-
tion 1 ne la r6duit pas A une question de fait. Je
l'interprite comme voulant dire que le juge de
premibre instance a d6cid6 qu'en droit, le fait de
ne pas acc6der A la demande de l'accus6 de con-
sulter un avocat avant qu'il accepte de donner un
6chantillon d'haleine ne lui fournit pas une excuse
raisonnable pour refuser de donner cet 6chantillon.

Je souscris h cette d6cision du juge de premibre
instance parce que j'interpr~te l'expression «sans
excuse raisonnable> comme ajoutant, A titre de
motif du rejet d'une poursuite, un moyen de d6-
fense ou d'irrecevabilit6 qui ne serait pas dispo-
nible en son absence, et parce que je n'interprdte
pas cette expression comme visant des moyens de
d6fense ou d'irrecevabilit6 qui existent meme en
l'absence de cette expression. Par exemple, le
droit A l'immunit6 diplomatique vis-h-vis du droit
criminel interne existe mime en l'absence de l'ex-
pression «sans excuse raisonnable>; de mime, A
mon avis, si l'art. 2(c) (ii) de la Ddclaration ca-
nadienne des droits 6tablit un moyen d'irreceva-
bilit6, celui-ci ne d6pend pas de l'existence de
l'expression en question. En fait, il serait 6trange
que l'effet de l'immunit6 ci-dessus mentionn6e ou
de la Diclaration canadienne des droits soit vici6
par l'abrogation de 1'expression <sans excuse rai-
sonnable>.

Je prends comme autre exemple la limite de
deux heures mentionn6e h 1'art. 223(1). Si I'in-
fraction imput6e est commise plus de deux heures

U [1970] R.C.S. 282, 10 C.R.N.S. 334, 71 W.W.R. 161,
[1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473.
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that the alleged offence had been committed more
than two hours prior thereto. This defence arises
independently of any that are envisaged by the
words "without reasonable excuse" and hence is
not dependent on them.

The English cases cited to this Court, such as
Regina v. Clarkel2 and Law v. Stephens13 , apart
from such considerations as were raised by
Haines J. in his discussion of them, are inapplica-
ble. The right to counsel in England does not
stand on such a statutory foundation as is pro-
vided here by the Canadian Bill of Rights. There,
a defence on that basis would not arise inde-
pendently of reliance on the exoneration given by
the words "without reasonable excuse".

The terms of s. 223(1), taken alone, appear
to me to warrant the construction that, generally
speaking, the police are obliged to proceed
promptly to carry out their duties thereunder with-
out waiting upon third parties whose aid an ac-
cused may seek, whether it be his doctor or his
lawyer or his parent or guardian. I would not,
therefore, agree to any general rule that a request
for such third party aid must qualify as reasonable
excuse within the meaning of the section.

It follows from my reading of s. 223 that ques-
tion 1, confined as it is strictly to the issue of
reasonable excuse, should be answered in the
negative. This brings me to the larger issue posed
by question 4, which, put broadly, is whether the
administration of s. 223 is in any way qualified by
s. 2 (c) (ii) and, if so, whether the accused could
properly be tried or convicted on the charge
against him, laid under s. 223(2), when he was
denied an opportunity to consult counsel.

I do not share the opinion of the Ontario
Court of Appeal that the right to resort to s. 2(c)

a[1969] 2 All E.R. 1008, 53 Cr. App. R. 438.
"[1971] R.T.R. 358, [1971] Crim. L.R. 369.

auparavant, cela constitue un moyen de d6fense
A toute sommation de fournir un 6chantillon d'ha-
leine. Ce moyen de d6fense existe ind6pendam-
ment de tout moyen vis6 par l'expression &sans
excuse raisonnable> et ne d6pend donc pas de
cette expression.

Les arr8ts anglais cit6s en cette Cour, comme
Regina v. Clarke'2 et Law v. Stephens'3 , ind6-
pendamment des points qu'a soulev6s le Juge
Haines en 6tudiant ces arrats, ne s'appliquent pas.
En Angleterre, le droit A un avocat n'a pas de
fondement statutaire tel que celui qui existe ici
par suite de la Diclaration canadienne des droits.
En Angleterre, un moyen de d6fense fond6 sur
ce droit ne surgirait pas ind6pendamment de l'ap-
pui que l'on pourrait tirer de la justification pr6vue
par I'expression «sans excuse raisonnable>.

Le texte de l'art. 223(1), consid6r6 isoliment,
me semble justifier l'interpr6tation que, g6ndrale-
ment parlant, les agents de police doivent remplir
promptement les devoirs qui leur sont conf6r6s
en vertu de cet article sans attendre les tiers dont
1'accus6 peut demander l'assistance, qu'il s'agisse
de son m6decin ou de son avocat, ou d'un parent
ou tuteur. Par cons6quent, je ne souscrirais pas h
toute rigle g6ndrale que la demande d'6tre assist6
par un tiers doit 8tre consid6rde comme une excuse
raisonnable au sens de cet article.

De mon interpr6tation de l'art. 223, il d6coule
que la question 1, portant strictement sur la ques-
tion de 1'excuse raisonnable, devrait obtenir une
r6ponse n6gative. Cela m'amine h la question plus
g6n6rale soulev6e par la question 4, qui, si on
l'6nonce en termes g6ndraux, est celle de savoir
si la mise en application de 1'art. 223 se trouve
de quelque fagon restreinte par l'art. 2(c) (ii) et,
dans l'affirmative, si 1'accus6 peut r6gulibrement
6tre jug6 ou d6clar6 coupable relativement A l'ac-
cusation port6e contre lui en vertu de l'art. 223(2)
quand on ne lui a pas donn6 la possibilit6 de
consulter un avocat.

Je ne partage pas l'avis de la Cour d'appel de
l'Ontario que le droit de recourir A l'art. 2(c) (ii)

" [1969] 2 All E.R. 1008, 53 Cr. App. R. 438.
- [19711 R.T.R. 358, [1971] Crim. L.R. 369.
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(ii) in the face of the invocation of s. 223(1) is
-preserved by giving different meanings to the
phrase "without delay" in s. 2(c) (ii) and to the
phrase "forthwith or as soon as practicable" in
s. 223(1). Neither taken by themselves nor in the
context in which they appear do the phrases con-
vey any lesser sense of urgency in the one case
than in the other. I cannot reconcile the Court
of Appeal's view of "forthwith" in the present
case with the view it took of that word in its
earlier decision in Regina c. MacGillivrayH. For
all practical purposes, "without delay" and "forth-
with" are interchangeable. Whatever leeway of
time each allows is particular to its own setting;
I can see no justification for finding leeway in
one by measuring it against the other, except as
a matter of preference for the policy which the
one or the other expresses.

If there is to be a preference, I think that the
language of the Canadian Bill of Rights requires
that it be accorded to the guarantees of that enact-
ment. Section 2 enjoins a construction and appli-
.cation of a law of Canada, in this case s. 223,
that would abridge or infringe any of the rights or
freedoms recognized in the Canadian Bill of
.Rights; and one of these is the right of an arrested
or detained person to retain and instruct counsel
.without delay. I must note however that in parti-
.cularizing certain rights, s. 2 speaks in terms of
depriving an arrested or detained person of the
.right to retain and instruct counsel without delay.
I do not see that this weakens the injunction
against abridgment or infrigement.

' On this view, it does not lie with an arresting
police officer to determine in his discretion or on
a superior's instructions whether or when to per-
mit an arrested person to contact his counsel. The
right to retain and instruct counsel without delay

1 [1971] 3rO.R. 452, 4 C.C.C. (2d) 244.

& la suite d'une sommation faite en vertu de l'art.
223(1) est conserv6 en donnant un sens diff6rent
A 1'expression <sans d6lai> de l'art. 2(c) (ii) et h
'expression tsur-le-champ ou aussit6t que c'est

mat6riellement possible> de l'art. 223(1). Qu'elles
soient consid6r6es isoldment ou dans le contexte
dans lequel elles s'insbrent, ni l'une ni l'autre de
ces expressions ne manifestent une urgence moin-
dre. Je ne puis concilier l'interpr6tation que la
Cour d'appel a donn6e en l'esp~ce & 1'expression
csur-le-champ> et celle qu'elle a donn6e h la
m~me expression dans l'arrt qu'elle avait dbji
rendu dans l'affaire Regina v. MacGillivrayM. A
toutes fins utiles, les expressions <sans d6lai> et
<sur-le-champ>' sont interchangeables. L'espace de
temps laiss6 par chaque expression d6pend des
circonstances; je ne puis voir rien qui permette de
d6terminer quel espace de temps est accord6 par
l'une en la comparant avec 1'autre, sauf la pr6f6-
rence que l'on peut avoir pour la ligne de conduite
exprim6e par I'une ou 1'autre de ces expressions.

S'il doit exister une pr6f6rence, je crois que les
termes de la Ddclaration canadienne des droits
requinrent que cette pr6f6rence soit en accord avec
les garanties reconnues par cette loi. L'article 2
prescrit qu'il faut interpr6ter et appliquer les lois
du Canada, en l'espice l'art. 223, de fagon h ne
pas restreindre ou enfreindre l'un quelconque des
droits ou libertis reconnus dans la Ddclaration
canadienne des droits; l'un de ceux-ci est le droit
d'une personne arret6e ou d6tenue de retenir et
constituer un avocat sans d6lai. Toutefois, je dois
noter qu'en sp6cifiant certains droits, l'art. 2 parle
de priver une personne arr~t6e ou d6tenue du
droit de retenir et constituer un avocat sans d6lai.
Je n'interprdte pas ce libell6 comme restreignant
la port6e de la prescription 6dict6e & 1'encontre
d'une diminution ou d'une transgression des droits
vis6s.

D'aprbs cette interpr6tation, il n'appartient pas
& l'agent qui effectue l'arrestation de d6terminer A
sa discr6tion ou sur les ordres de son chef s'il doit
permettre a une personne arrat6e de communiquer
avec son avocat ou & quel moment celle-ci doit

1 [1971] 3 O.R. 452, 4 C.C.C. (2d) 244.
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can only have meaning to an arrested or detained
person if it is taken as raising a correlative obli-
gation upon the police authorities to facilitate
to reach counsel, if granted, would mean inability
contact with counsel. This means allowing him
upon his request to use the telephone for that
purpose if one is available. I am not concerned
in this case with determining how many calls
must be permitted. Here, on the facts, the accused
was prevented from making even one. I am con-
tent to say for the purposes of this case that the
accused's right under s. 2(c) (ii) would have been
sufficiently recognized if, having been permitted
to telephone, he had reached his counsel and had
spoken with him over the telephone. I would not
construe the right given by s. 2(c) (ii), when in-
voked by an accused upon whom a demand is
made under s. 223(1), as entitling him to insist
on the personal attendance of his counsel if he
can reach him by telephone. I refrain from en-
larging on the matters mentioned in this paragraph
of my reasons because it is better that this be
done when particular cases call for it.

On the facts of the present case, it appears to
me quite probable that an opportunity could have
been given to the accused to try to reach counsel
consistently with requiring him to submit to the
breath test within the two hour period within
which an 'analyst's certificate of the result of the
test would be admissible as prima facie proof of
the proportion of alcohol in the accused's blood.
The stated case shows that it was about 12:45
a.m. when the accused was seen by a police con-
stable driving a motor vehicle; and it was about
1 a.m. the same day that the accused, having
been arrested and taken to a police station, was
.asked to provide a breath sample; and it was at
that time that he asked for an opportunity to speak
to.his lawyer and refused to give a breath sample
when he was denied that opportunity. He did
speak to his lawyer about 3 a.m. the same day,
-and then offered to give a breath sample but his
offer was refused. I assume that it was refused
because of the lapse of the two hour period.

le faire. Le droit de retenir et constituer un avocat
sans d6lai ne peut servir A une personne arr6t6e
ou d6tenue que si l'on considbre qu'il entraine de
la part des autorit6s policibres l'obligation cor-
relative de faciliter le recours A l'avocat. Cela veut
dire qu'h la' demande de cette personne, on doit
lui permettre d'utiliser le t6l6phone A cette fin s'il
en est un de disponible. En 1'esp6ce, je n'ai pas A
me demander combien d'appels doivent 6tre auto-
ris6es. Ici, d'aprbs les faits, I'accus6 n'a mime pas

t6 autoris6 A faire un appel. Aux fins de la.pr6-
sente cause, je suis prit A dire que le droit de l'ac-
cus6 en vertu de l'art. 2(c) (ii) aurait 6t6 reconnu
d'une fagon suffisante si, ayant 6t6 autoris6 A t616-
phoner, il avait rejoint son avocat et lui avait parf6
au t6l6phone. Je n'interpr6terais pas le droit conf&6
r6 l'art. 2(c) (ii), lorsqu'il est invoqu6 par un
accuse auquel une sommation a t6 faite en vertu
de l'art. 223(1), comme lui permettant d'insister
pour que son avocat soit pr6sent s'il peut rejoindre
celui-ci par t616phone. Je m'abstiens de m'6tendre
davantage sur les questions mentionn6es dans le
pr6sent alin6a de mes motifs parce quil est pr6f6-
rable d'attendre, pour le faire, qu'une affaire par-
ticulibre les mette en jeu.

D'apris les faits de la pr6sente cause, il me
parait assez probable qu'on aurait pu donner A
l'accus6 la possibilit6 d'essayer de rejoindre un
avocat tout en l'obligeant h se soumettre au test
de 1'haleine dans le d6lai de deux heures requis
pour que le certificat de I'analyste indiquant les
r6sultats de l'6preuve soit recevable comme preuve
prima facie de la proportion d'alcool dans le sang
de l'accus6. L'expos6 de cause montre qu'il 6tait
environ 12 h 45 du matin lorsqu'un agent, de
police a vu I'accus6 au volant d'un v6hicule ,
moteur; il 6tait environ 1 heure du matin le mime
jour lorsqu'on a demand6 A l'accus6, mis en 6tat
d'arrestation et amen6 au poste de police, de four-
nir un 6chantillon d'haleine; c'est alors qu'il .a
demand6 qu'on lui donne la possibilit6 de parle r
a son avocat et qu'il a refus6 de fournir un 6chan-
tillon d'haleine aprbs s'6tre vu d6tier cette possi-
bilit6. Il a parl6 A son avocat vers 3 heures du
matin le mgme jour, puis a offert de fournir un
6chantillon d'haleine mais son offre a 6t6 refus6e.
Je suppose qu'elle l'a 6t6 h cause de 1'expiration
du d6lai de deux heures.

[14721RC.. 931
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Before turning to my view of the consequences
that flow from the state of the facts herein and
from the probability that I have indicated, I
wish to face up to the situation where the request
to take the breath sample within the two hours
mentioned in s. 223(1) and s. 224A(c) (ii), thus
obliging the Crown to prove its case without the
benefit of a rebuttable presumption. Weighing
the respective interests involved, I have no doubt
that primacy must be given to the substantive pro-
tection accorded by the Canadian Bill of Rights
rather than to the statutory rule of evidence em-
bodied in s. 224A(c) (ii). I cannot be persuaded
that it is more important for the Crown, to whom
ordinary modes of proof are available, to have
the benefit of a rebuttable presumption through
an analyst's certificate than it is for an accused
to have the benefit of counsel.

Having regard to the facts and to the probabil-
ity stated, the remaining issue is whether the im-
proper denial of an opportunity to consult counsel
affects the validity of the information upon which
the accused was tried and convicted or the validity
of the conviction itself. Question 4 is not framed
in a way which expressly raises the validity of the
conviction, but I take this to be necessarily in-
volved in it; certainly the case was argued on this
basis as well as having been so treated in the
respective factums of the parties.

This is not a case where the infringement of
the Canadian Bill of Rights renders a federal
enactment inoperative. Regina v. Drybones was
a case where the particular federal enactment
could have no operation at all in the face of the
Canadian Bill of Rights. The present case does
not present such a blunt face; its facts show that
s. 223 can operate with due obedience to the
Canadian Bill of Rights. Hence, all that is required
is that in the invocation of or exercise of the
powers under s. 223 allowance be made for the
exercise of the overriding right given by s. 2(c)
(ii) of the Canadian Bill of Rights.

Avant d'6tudier les cons6quences qui d6coulent
selon moi des circonstances particulibres de l'es-
pace et de la probabilit6 dont j'ai fait mention, je
d6sire consid6rer le cas oh, en acc6dant A la de-
mande de rejoindre un avocat, il devient impos-
sible de prendre l'chantillon d'haleine dans le
ddlai de deux heures mentionn6 aux art. 223(1)
et 224A(c) (ii), la Couronne se trouvant ainsi
oblig6e d'6tablir le bien-fond6 de sa plainte sans
avoir le b6ndfice d'une pr6somption r6futable. Si
je p~se les divers int6rets en jeu, je ne doute pas
qu'il faille donner la primaut6 A la protection
fondamentale accord6e par la Dtclaration cana-
dienne des droits plut6t qu'a la rigle l6gale de
preuve 6noncie A I'art. 224A(c) (ii). Je ne puis
me convaincre qu'il est plus important pour la
Couronne, qui a sa disposition les modes ordi-
naires de preuve, d'avoir au moyen du certificat
d'un analyste le b6ndfice d'une pr6somption r6-
futable, que pour l'accus6 d'avoir le b6n6fice d'un
avocat.

Eu 6gard aux faits et & la probabilit6 dont j'ai
parl6, il reste A d6terminer si le fait de ne pas
donner la possibilit6, et ce sans justification, de
consulter un avocat influe sur la validit6 de la d6-
nonciation h l'6gard de laquelle 1'accus6 a subi
son procks et a 6t6 d6clar6 coupable ou sur la
validit6 de la d6claration de culpabilit6 elle-meme.
La question 4 n'est pas formul6e de fagon A sou-
lever express6ment la question de la validit6 de la
d6claration de culpabilit6, mais je considbre que
cette question y est n6cessairement en jeu; h coup
sfir, la cause a 6t6 trait6e sur cette base tant dans
les plaidoiries que dans les factums respectifs des
parties.

Il ne s'agit pas ici d'un cas oti la transgression
de la Diclaration canadienne des droits rend
inop6rante une disposition 16gislative f6d6rale. La
disposition 16gislative f6d6rale en jeu dans 1'affaire
Regina c. Drybones ne pouvait absolument pas
s'appliquer 6tant donn6 la Diclaration canadienne
des droits. La pr6sente affaire n'a pas un carac-
thre aussi simple; les faits qui y sont en jeu mon-
trent que l'art. 223 peut s'appliquer tout en re-
spectant Ia Ddclaration canadienne des droits. Par
cons6quent, il suffit qu'en invoquant ou en exer-
gant les pouvoirs conf6r6s A 'art. 223, on permette
1'exercice du droit pr6pond6rant accord6 i 'art.
2(c) (ii) de la Dclaration canadienne des droits.

[1972] S.C.R.
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In my view, the result of the failure of the
police officer who demanded the breath sample
to make that allowance vitiated the conviction
in this case. This follows not on any theory that
violation of the Canadian Bill of Rights carries
this consequence in every criminal case, but be-
cause the violation in this case was the very basis
upon which the accused was charged with an of-
fence under s. 223(2). In short, the refusal of
the accused to give the breath sample until he had
an opportunity to consult a lawyer, a position
that he was entitled to take on the facts herein
and on the application of s. 2(c) (ii) of the Ca-
nadian Bill of Rights to those facts, was the foun-
dation of the charge and conviction for refusing
to give a breath sample when so requested.

A police officer cannot turn his violation of an
accused's rights into an exercise of lawful powers
of his own so as to support a charge of a criminal
offence which ordinarily arises if those powers
are flouted. Where the accused's rights have pri-
macy, as is the case here, the police officer cannot
assert his own powers as being then lawfully
exercised when that assertion amounts to a denial
of the rights of an accused.

I am not dealing here with a situation where an
offence has been allegedly committed prior to the
denial of the right to counsel, or where the denial
of the right to counsel, if it occurs first, is unre-
lated to an offence allegedly committed subse-
quently. Such cases as Regina v. Steeves'5 , O'Con-
nor v. The Queen'e and Regina v. Ballegeer 7 do
not touch the kind of situation presented here,
although the last-mentioned one has some affinity.
There, the denial of right to counsel, following a
charge against and detention of an accused, from

- [1964] 1 C.C.C. 266, 49 M.P.R. 227, 42 C.R. 234, 42
D.L.R. (2d) 335.

16 [1966] S.C.R. 619, 48 C.R. 270, [1966] 4 C.C.C. 342,
57 D.L.R. (2d) 123.

* [1969] 3 C.C.C. 353, 66 W.W.R. 570, 1 D.L.R. (3d) 74.

A mon avis, le fait que l'agent de police qui a
somm6 l'accus6 de fournir un 6chantillon d'haleine
n'a pas permis 1'exercice de ce droit a pour effet
de vicier la d6claration de culpabilit6 en I'espice.
C'est l un r6sultat qui d6coule non pas de quel-
que th6orie que la violation de la Diclaration
canadienne des droits emporte cette cons6quence
dans chaque affaire criminelle, mais du fait qu'en
l'espice, la violation constitue la raison mime
pour laquelle l'accus6 a 6t6 inculp6 de l'infraction
pr6vue h l'art. 223(2). Bref, le refus de l'accus6
de fournir un 6chantillon d'haleine jusqu'1 ce qu'il
ait la possibilit6 de consulter un avocat, position
qu'il pouvait 16gitimement prendre eu 6gard aux
faits de la pr6sente cause et eu 6gard a l'applica-
tion A ces faits de l'art. 2(c) (ii) de la Diclaration
canadienne des droits, constitue le fondement de
l'accusation port6e pour refus de fournir un 6chan-
tillon d'haleine lorsqu'on le lui a demand6 et de la
d6claration de culpabilit6 prononc6e a cet 6gard.

Les agents de police ne peuvent faire de la vio-
lation par eux des droits d'un accus6 l'exercice de
pouvoirs l6gaux leur appartenant, et de cette fagon
asseoir 'accusation d'avoir commis l'infraction
criminelle qui surgit ordinairement lorsqu'on fait
fi de ces pouvoirs. Lorsque les droits d'un accus6
ont primaut6, comme en l'esphce, I'agent de police
ne peut pas affirmer que ses propres pouvoirs ont
6t6 exerc6s l6galement lorsque cette affirmation
6quivaut h priver I'accus6 de ses droits.

Je ne parle pas ici du cas oii une infraction
aurait 6t6 commise avant d'avoir priv6 une per-
sonne du droit h un avocat, ou du cas oii une
personne a d'abord 6t6 privie de ce droit mais
sans que cela ait pour autant un rapport avec
l'infraction qui aurait subs6quemment 6t6 com-
mise. Des arr~ts comme Regina v. Steeves 5 ,
O'Connor c. La Reine1 6 et Regina v. Ballegeer17 ,
n'ont pas trait au genre de situation envisag6 dans
la pr6sente cause, bien que le dernier pr6sente une
certaine affinit6. Dans celui-ci, le d6ni du droit A

- [1964] 1 C.C.C. 266, 49 M.P.R. 227, 42 C.R. 234,
42 D.L.R. (2d) 335.

16 [1966] R.C.S. 619, 48 C.R. 270, [1966] 4 C.C.C. 342,
57 D.L.R. (2d) 123.

17 [1969] 3 C.C.C. 353, 66 W.W.R. 570, 1 D.L.R. (3d) 74.
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whom a statement was subsequently obtained, as
a result of which he pleaded guilty, was the basis
of an order for a new trial so that the accused
could withdraw his plea of guilty and plead not
guilty.

It follows from my reasons that I would an-
swer question 1 in the negative and question 4
,(in its reference to s. 2(c) (ii)) in the affirmative.
In the result, I would allow the, appeal, set aside
the-order of the Ontario Court of Appeal and re-
store the order of Haines J. quashing the convic-
tion.

Appeal allowed, Abbott, Judson and Pigeon
J.J. dissenting.

Solicitor for the appellant: David J. D. Sims,
'Toronto.

Solicitor for the respondent: The Attorney Gen-
eral of Ontario, Toronto.

un avocat, intervenu aprbs la mise en accusation
et la dMtention de I'accus6, de qui une d6claration
fut subsdquemment obtenue, ce qui fit que I'accus6
plaida coupable, constitue le fondement de I'or-
donnance de nouveau procks en raison de laquelle
l'accus6 a pu retirer son plaidoyer de culpabilit6
et plaider non coupable.

II d6coule de mes motifs que je r6pondrais non
A la question 1 et oui & la question 4 (consid6rde
d'aprbs le renvoi qu'elle fait A l'art. 2(c) (ii)). En
d6finitive, je suis d'avis d'accueillir l'appel, d'in-
firmer 'ordonnance de la Cour d'appel de l'On-
tario et de r6tablir l'ordonnance du Juge Haines
annulant la d6claration de culpabilit6.

Appel accueilli, les Juges Abbott, Judson et
Pigeon itant dissidents.

Procureur de l'appelant: David J. D. Sims,
Toronto.

Procureur de l'intime: Le Procureur Gindral
de l'Ontario, Toronto.
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25(4), 34(1), 46(1).

JUDSON v. GOVERNORS oi THE UNIVERsITY OF TORONTO;
DUNN v. GOVERNORS OF THE UNIVERSITY OF TORONTO, 553.

3. Compensation - No offer of compensation made by ex-
propriating authority within prescribed time - Additional
compensation for increase in market value between date of
expropriation and date of arbitration disallowed - Interest
payable from date of expropriation, not from date claimant
gave up possession of land - The Expropriation Procedures
Act, 1962-63 (Ont.), c. 43, ss. 8(3), 14(1) - The Expropria-
tions Act, 1968-69 (Ont.), c. 36.

KALININ V. MUNICIPALITY OF METROPOLITAN TORONTO,
564.

4. Compensation - Valuation - Vacant land of unique
kind - Possible approaches to fixing amount of award -
Comparative method and land residual method - Land
residual method adopted.

MUNICIPALITY OF METROPOLITAN TORONTO v. LOBLAW
GROCETERIAS Co. LTD., 600.

5. Compensation - Property required as part of land
assembly for urban renewal redevelopment scheme - Expro-
priation proceeding not begun until after all other required
properties acquired.

SAINT JOHN PRIORY OF CANADA PROPERTIES V. CITY OF
SAIr JoHN, 746.

HOSPITAL

See: NEGLIGENCE

HUSBAND AND WIFE

Alimony action dismissed - Husband refusing wife's
subsequent offer to resume cohabitation - Second alimony
action brought - Allegation that husband's refusal constituted
desertion - Husband having valid reasons for refusing to
accept offer.

HOOD V. HOOD, 244.
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IMMIGRATION

1. Immigration Appeal Board dismissing appeal from
deportation order - Appeal reopened to hear evidence not
previously available - Jurisdiction - One member of Board
replaced at later hearing - Board relying on statement of
fact, not otherwise proved, made by counsel for respondent
in argument - Immigration Appeal Board Act, 1966-67
(Can.), c. 90, ss. 14, 15.

GRILLAS V. MINISTER OF MANPOWER AND IMMIGRATION,
577.

2. Application for permanent residence - Appellant ad-
vised by "check-out" letter application refused for failure
to meet required level of assessment - Failure of immigration
officer to make report to Special Inquiry Officer - Failure to
provide competent interpreter - Readmission for temporary
period - Second application refused on ground not within
time - Appeal allowed, order of deportation quashed and
matter referred back for reassessment - Immigration Act,
R.S.C. 1952, c. 325, s. 23 - Immigration Regulations, Part 1,
s. 34(3)(d) - Canadian Bill of Rights, s. 2(g).

* LEIBA V. MINISTER OF MANPOWER AND IMMIGRATION,
660.

3. Application for permanent residence by person ad-
mitted to Canada as non-immigrant - Regulations requiring
immigrant visa and medical certificate not applicable -Im-
migration Act, R.S.C. 1952, c. 325, s. 7(3) - Immigration
Regulations, Part 1, ss. 28(1), 29(1)(b).

PODLASZECKA V. MINISTER OF MANPOWER AND IMMI-
GRATION, 733.

4. Deportation order - Certiorari proceedings - Provincial
superior courts excluded from exercising jurisdiction to
review deportation orders - Immigration Appeal Board Act,
1966-7 (Can.), c. 90 (now R.S.C. 1970, c. 1-3, s. 22) - Immi-
gration Act, R.S.C. 1952, c. 325 (now 1970, c. 1-2).

PRINGLE et aL. V. FRASER, 821.

INSURANCE

1. Liability - Coverage for completed construction opera-
tions excluded - Insured contracting to drive piles for coffer-
dam - Negligence in performance of work later resulting in
substantial damage - Liability imposed on insured - Failure
of claim for indemnity.

CANADIAN GENERAL INSURANCE COMPANY V. WESTERN
PILE AND FOUNDATION (ONT.) LTD., 175. ,

2. Automobile - Indemnity clause covering "lessee and
every other person who with the lessee's consent personally
drives the automobile" - Whether vehicle being driven with
lessee's consent - Whether insurer obliged to honour claim
for indemnity.

MINISTER OF TRANSPORT FOR ONrARIO V. CANADIAN
GENERAL INSURANCE Co., 234. -

JURISDICTION

See: APPEAL

LABOUR

Building trades council - Struggle for exclusive access
to construction jobs - Breakaway union - Members em-
ployed by subcontractor - Illegal strike by affiliated unions -
Council obtaining subcontractors' clause - Liability for
illegal activity of affiliated unions.

INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL &
ORNAMENTAL IRONWORKERS UNION, LOCAL 97, et al. v.
CANADIAN IRONWORKERS UNION No. 1, 295.

MECHANICS' LIENS

Subcontract for demolition of municipal.bridge cancelled
by general contractor - Claim for lien filed by subcontrac-
tor - Lien on public bridge invalid - The Mechanics' Liens
Act, R.S.M. 1954, c. 157 [now R.S.M. 1970, c. M80].

ALSPAN WRECKING LIMrrED v. DINEEN CONSTRUCTION
LIMITED, 829.

MINES AND MINERALS

1. Petroleum and natural gas lease - Right of Lessee,
having commenced to drill prior to expiration of primary
term, to drill well to completion - Added provision for con-
tinuance if production obtained - Whether production must
commence immediately upon completion of drilling opera-
tions.

CULL V. CANADIAN SUPERIOR OIL LTD., 89.

2. Alkali mining leasesg- Option to acquire lessee's interest
claimed by respondent - Whether option valid in absence of
Minister's written consent - Agreement to transfer option -
Royalty clause - Whether royalty binding on appellant as
subsequent assignee - Alkali Mining Regulations, O.C.
1357 /43 (Sask.), s. 11.

SASKATCHEWAN MINERALS y. KEYES, 703.

MORTGAGES

Number of actions taken by respondent including two
mortgage foreclosure actions - Settlement agreement'- Over-
all indebtedness secured, among other securities, by abeyant
foreclosure proceedings - Default under agreement - Effect
of foreclosure order granted in oie action upon right to
obtain foreclosure in other action - The Land Titles Act,
R.S.A. 1955, c. 170, s. 110(1).

LOOSE v. SPRUCE HOLINGS-AND INvESTMErrs LIMrfED,
653.
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MOTOR VEHICLE

1. Negligence - Collision at intersection of highway and
stop street - Failure of motorist entering from stop street to
yield right of way - Motorist on highway travelling at ex-
cessive speed - Degrees of fault - The Highway Traffic Act,
R.S.O. 1960, c. 172, s. 64.

MCCONKEY V. THORN, 61.

2. Negligence - Accident caused by blow-out of tire on
defendant's car - Injuries sustained by paying passengers -
No negligence found on part of defendant - Burden of
proof - Charge to jury - Whether misdirection.

HELLENIUs et al. v. LEES, 165.

3. Infant struck by truck - Infant running across inter-
section - Liability - Statutory onus on driver - Onus dis-
charged - Highway Victims Indemnity Act, R.S.Q. 1964, c.
232, s. 3.

FREEDMAN V. CITY OF COTE ST. Luc et al., 216.

4. Truck struck in the rear by automobile - Equal share of
responsibility - Damages - Civil Code, art. 1056.

DUGAS et al. v. CHEVRIER, 285.

5. Negligence - Plaintiff injured on impact with defend-
ant's automobile after coasting down slope on sled - Plain-
tiff's head protruding over edge of paved street when struck -
Onus of proof that injury did not entirely or solely arise
through defendant's negligence - Charge to jury - Misdirec-
tion - Motor Vehicle Act, R.S.N.S. 1967, c. 191, s. 221(1)(a)
and (b).

FEENER V. McKENZIE, 525.

6. Vicarious liability of owner - Father purchasing motor
vehicle - Registered as owner - Son having exclusive use -
Included within statutory meaning of "owner" - Father not
excluded from status as an owner - The Vehicles and High-
way Traffic Act, R.S.A. 1955, c. 356, ss. 2(m), 130 [am. 1963,
c. 72, s. 39].

HAYDUK V. PIDOBOROZNY, 879.

7. See also: CiviL RIGHTS

8. See also: INSURANCE

MUNICIPAL CORPORATION

Child struck by bus - Notice to Montreal Transporta-
tion Commission - Right of action - Prescription - Action
to be taken within 6 months - Starting point of prescription,
date of accident or of notice - Charter of the City of Mont-
real, ss. 536, 536a, 537.

MkrHOT v. MONTREAL TRANSPORTATION COMMISSION,
387.

MUNICIPAL LAW

1. By-laws - Sewer rating by-law passed after work
authorized by agreement with Ontario Water Resources
Commission and completed - Subsequent approval of On-
tario Municipal Board - Validity of by-law - The Municipal
Act, R.S.O. 1960, c. 249, s. 380(2) - The Ontario Water Re-
sources Commission Act, R.S.O. 1960, c. 281, s. 41.

THE CORPORATION OF THE TOwN OF PRESTON v. LANGS,
686.

2. Zoning by-law - Proposed shopping centre - Individual
components included within permitted uses - Whether
"shopping centre" a permitted use although not so listed.

BAYSHORE SHOPPING CENTRE LIMITED V. CORPORATION

OF THE TowNsHIP OF NEPEAN et al., 755.

NEGLIGENCE

1. Student's hand injured on coming into contact with
unguarded blade of power-saw - Student a deaf mute -
Directed by instructor to perform trimming operation - In-
structor moving to another work bench - Student's mo-
mentary inattention - Instructor's duty of care.

DzIWENKA v. THE QUEEN, 419.

2. Injuries sustained by patient while undergoing surgery
in hospital - Negligence on part of assistant anaesthetist -
Employee of hospital and supplied as part of its services to
patient - Whether hospital vicariously liable.

TRUSTEES OF THE TORONTO GENERAL HOsPrrAL v.
MATTHEWS et al., 435.

3. Invited guest on cabin cruiser accidentally falling over-
board - Duty of owner-operator to attempt rescue - Another
invited guest diving into water in attempt to effect rescue -
Dying from shock sustained on contact with icy water -
Whether owner-operator negligent in rescue attempt -
Whether liable for death of second passenger.

HORSLEY et al. v. MACLAREN et al., 441.

4. Manufacturer's liability - Inflammable product - Fire
and explosion during product's intended use - Duty of manu-
facturer to specify attendant dangers - Required explicitness
of warning.

LAMBERT V. LASTOPLEX CHEMIcALs Co. LTD. et al., 569.

5. Contract - Agreement for burglar alarm service - In-
quiry as to efficiency of service - Representation that service
was performing properly - Subsequent break-in without
alarm being sounded - Theft of diamonds - Protection com-
pany not liable.

J. NUNEs DIAMONDS LTD. v. DoMINIoN ELECTRIC PRO-
TECTION COMPANY, 769.

6. See also: MOTOR VEHICLE
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PARTNERSHIP

Agreement to search for wreck and reported treasure -
One partner secretly obtaining permits and notifying other
partners partnership terminated - Treasure found by said
partner - Whether other partners guilty of laches - Action
for an accounting.

BLUNDON et al. V. STORM, 135.

PATENTS

1. Patent relating to suspension brackets for power lines -
Impeachment - Counterclaim for infringement - Patent in-
valid for want of subject-matter - Patent Act, R.S.C. 1952,
c. 203.

SLATER STEEL INDUSTRIES LIMITED V. LACAL INDUSTRIES
LIMITED, 29.

2. Compulsory licence - Effective date - Royalty - Terms -
Fixing of royalty postponed until decision to grant licence -

Patent Act, R.S.C. 1952, c. 203, s. 41(3).

MICRO CHEMICALS LIMITED V. SMITH KLINE & FRENCH
INTER-AMERICAN CORPORATION; MICRO CHEMICALS LIMrrED

et al. V. SMITH KLINE & FRENCH INTER-AMERICAN CORPORA-
TIoN, 506.

3. Infringement - Experimental use of patented article.

MICRO CHEMICALS LIMITED v. SMITH KLINE & FRENCH
INTER-AMERICAN CORPORATION; MICRO CHEMICALS LIMrrED
et al. v. SMITH KLINE & FRENCH INTER-AMERICAN CORPORA-

TION, 506.

PRACTICE

Application to amend statement of claim - Application

made after expiry of limitation period - Special circumstan-

ces warranting Court to allow amendment.

BASARSKY v. QUINLAN, 380.

PHYSICIANS AND SURGEONS

Malpractice - Negligence - Broken thigh - Specialist
recommending insertion of intramedullary nail - Defendant
using another method - Permanent partial incapacity - Rea-
sonable care.

MCCORMICK V. MARCOTTE, 18.

REAL PROPERTY

Gifts - Husband's neighbour threatening to bring suit
against him for "alienation of affections" - Wife persuading
husband to transfer farm to her because of her belief that
he might be successfully sued - Husband in fact in no such
jeopardy - Husband not precluded from rebutting presump-
tion of advancement.

GOODFRIEND v. GOODFRIEND, 640.

SALE

Fertilizer - Delivery of product other than the one
ordered - Error by vendor's clerk - Order made out by
clerk and signed by illiterate purchaser - Contract non-
existent - Damages - Liability - No duty on purchaser to
check.

AGRICULTURAL CHEMICALs LIMIrED v. BoxsIou, 278.

SHIPPING

Admiralty - Practice - Damages to cargo - Award of
damages - Registrar's report - Date when interest to be
awarded on the damages.

CANADIAN GENERAL ELECTRIC Co. LTD. v. PicKFoRD &
BLACK LIMITED, 52.

STATUTES

1. - Alkali Mining Regulations, O.C. 1357/43
(Sask.), s. 11.................................................................. 703

See: MINES AND MINERALS

2. - Assessment Act, 1965-66 (N.B.), c. 110, ss. 1(i)
[am. 1968, c. 15, s. 1(b)], 18(2) [re-en. 1967, c. 25, s. 11].. 471

See: TAXATION

3. - Bank Act, 1966-67 (Can.), c. 87, ss. 88, 90.......... 259
See: BANKS AND BANKING

4. - Bankruptcy Act, R.S.C. 1952, c. 14, s. 16............ 259

See: BANKS AND BANKING

5. - Canadian Bill of Rights, 1960 (Can.), c. 44,
s. 2(f)...................................................................................... 30 3

See: CIVIL RIGHTS

6. - Canadian Bill of Rights, s. 2(g)............ 660
See: IMMIGRATION

7. - Canadian Bill of Rights, 1960 (Can.), c. 44,
ss. 1(a), (b), 2(d), (e), (j)...................................................... 889

See: CRIMINAL LAW

8. - Canadian Bill of Rights, 1960 (Can.), c. 44,
s. 2(e), (f).................................. ........................... 917

See: CRIMINAL LAW

9. - Canadian Bill of Rights, 1960 (Can.), c. 44,
s. 2 (c)(ii)................................................................................ 926

See: CRIMINAL LAW

10. - Charter of the City of Montreal, ss. 536, 536a,
5 37 .......................................................................................... 38 7

See: MUNICIPAL CORPORATION
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STATUTES-Continued

11. -Criminal Code, 1953-54 (Can.), c. 51, s. 598
(1)(a)....................................................................................... 2

See: APPEAL

12. - Criminal Code, 1953-54 (Can.), c. 51, s. 114.... 42
See: CRIMINAL LAW

13. - Criminal Code, 1953-54 (Can.), c. 51, ss. 222,
224A (1)(a)............................................................................. 303

See: CRIMINAL LAW

14. - Criminal Code, 1953-54 (Can.), c. 51, ss. 222,
224A (l)(a).............................................................................. 303

See: CIVIL RIGHTS

15. - Criminal Code, 1953-54 (Can.), c. 51, ss. 269,
276, 280, 492, 497.................................................................. 409

See: CRIMINAL LAW

16. - Criminal Code, 1953-54 (Can.), c. 51, ss. 223,
224A (3).................................................................................. 889

See: CRIMINAL LAW

17. - Criminal Code, 1953-54 (Can.), c. 51, ss. 224,
557(3)..................................................................................... 9 17

See: CRIMINAL LAW

18. - Criminal Code, 1953-54 (Can.), c. 51, ss. 7(2),
222, 223.................................................................................. 926

See: CRIMINAL LAW

19. - Dispensing Opticians Act, R.S.Q. 1964, c. 258,
s. 32 ........................................................................................ 478

See: APPEAL

20. - Expropriation Procedures Act, 1962-63 (Ont.),
c. 43, ss. 8(3), 14(1)............................................................. 553

See: EXPROPRIATION

21. - Expropriation Procedures Act, 1962-63 (Ont.),
c. 43, ss. 8(3), 14(1)............................................................. 564

See: EXPROPRIATION

22. - Expropriations Act, 1968-69 (Ont.), c. 36,
ss. 13(2)(d), 15, 25(4), 34(1), 46(1)..................................553

See: EXPROPRIATION

23. - Expropriations Act, 1968-69 (Ont.), c. 36........ 564
See: EXPROPRIATION

24. - Highway Traffic Act, R.S.O. 1960, c. 172, s. 64 61
See: MOTOR VEHICLE

25. - Highway Traffic Act, R.S.O. 1960, c. 172,
s. 6 (3)...................................................................................... 8 11

See: CONSTITUTIONAL LAw
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STATUTES-Continued

26. - Highway Victims Indemnity Act, R.S.Q. 1964,
c. 232, s. 3.............................................................................. 216

See: MOTOR VEHICLE

27. - Immigration Act, R.S.C. 1952, c. 325, s. 23...... 660
See: IMMIGRATION

28. - Immigration Act, R.S.C. 1952, c. 325, s. 7(3).... 733
See: IMMIGRATION

29.-Immigration Act, R.S.C. 1952, c. 325 [now 1970,
c. 1-2 ]...................................................................................... 82 1

See: IMMIGRATION

30.-Immigration Appeal Board Act, 1966-67 (Can.),
c. 90, ss. 14, 15.................................................................... 577

See: IMMIGRATION

31.-Immigration Appeal Board Act, 1966-67 (Can.),
c. 90, [now R.S.C. 1970, c. 1-3, s. 22]................................ 821

See: IMMIGRATION

32.-Immigration Regulations, Part 1, s. 34(3)(d)...... 660
See: IMMIGRATION

33.-Immigration Regulations, Part 1, ss. 28(1), 29(1)
(b) .......................................................................................... 733

See: IMMIGRATION

34.-Income Tax Act, R.S.C. 1952, c. 148, s. 11(l)(a) 101
See: TAXATION

35.-Income Tax Act, R.S.C. 1952, c. 148, s. 41A....:. 101
See: TAXATION

36.-Income Tax Act, R.S.C. 1952, c. 148, ss. 56, 132,
as am ended ............................................................................ 319

See: TAXATION

37.-Income Tax Act, R.S.C. 1952, c. 148, ss. 3, 4.... 490
See: TAXATION

38.-Income Tax Act, R.S.C. 1952, c. 148, ss. 3, 12(1)
(a)(b), 27(1)(e)........................................................................ 498

See: TAXATION

39.-Income Tax Regulations, s. 700, Schedule B....... 101

See: TAXATION

40.-Land Titles Act, R.S.A. 1955, c. 170, s. 110(1).. 653
See: MORTGAGES

41.-Land Titles Act, R.S.A. 1955, c. 170, s. 67.......... 678
See: SUNDAY OBSERVANCE
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STATUTES-Concluded

42.-Logging Tax Act, R.S.B.C. 1960, c. 225.............. 101
See: TAXATON

43.-Lord's Day Act, R.S.C. 1952, c. 171, s. 4............ 678

See: SUNDAY OBSERVANCE

44.-Mechanics' Liens Act, R.S.M. 1954, c. 157 [now
R .S.M . 1970, c. M 80].......................................................... 829

See: MECHANICS' LIENS

45.-Motor Vehicle Act, R.S.N.S. 1967, c. 191, s. 221
(1)(a) and (b).......................................................................... 525

See: MOTOR VEHICLE

46.-Motor Vehicle Transport Act, 1953-54 (Can.),
c. 59, s. 3(2).......................................................................... 359

See: CONSTITUTIONAL LAW

47.-Municipal Act, R.S.O. 1960, c. 249, s. 380(2).... 686

See: MUNICIPAL LAW

48.-Ontario Water Resources Commission Act,
R .S.O . 1960, c. 281, s. 41.................................................... 686

See: MUNICIPAL LAW

49.-Patent Act, R.S.C. 1952, c. 203.......................... 29

See: PATENTS

50.-Patent Act, R.S.C. 1952, c. 203, s. 41(3).............. 506

See: PATENTS

51.-Public Service Vehicles Act, R.S.A. 1955, c. 265 359

See: CONSTITUTIONAL LAW

52.-Securities Act, 1967 (B.C.), c. 45, s. 31(5)............ 119

See: APPEAL

53.-Supreme Court Act, R.S.C. 1952, c. 259, s. 44(1) 119

See: APPEAL

54.-Supreme Court Act, R.S.C. 1952, c. 259, ss. 36,
4 0 , 4 1...................................................................................... 4 78

See: APPEAL

55.-Supreme Court Act, R.S.C. 1970, c. S-19, s. 36 625

See: APPEAL

56.-Universities Act, 1963 (B.C.), c. 52, s. 40............ 160

See: TAXATiON

57.-Vehicles and Highway Traffic Act, R.S.A. 1955,
c. 356, ss. 2(m), 130 [am. 1963, c. 72, s. 39]...................... 879

See: MOTOR VEHICLE

SUNDAY OBSERVANCE

Sale of land - Agreement under which transfer forms
signed in blank entered into on a Sunday - Documents
falsely dated and completed by purchaser - Action to set
aside - Lord's Day Act, R.S.C. 1952, c. 171, s. 4 - The Land
Titles Act, R.S.A. 1955, c. 170, s. 67.

NEIDER V. CARDA OF PEACE RIVER DISTRICT LIMITED
(CARDA DE RivikRE-LA-PAIx LimrriE), 678.

TAXATION

1. Income tax - Capital cost allowance - Paper mill
assets - Class 3 or class 8 of Schedule B of the Regulations -
Building or other structure - Income Tax Act, R.S.C. 1952,
c. 148, s. 11(1)(a).

BRITISH COLUMBIA FOREST PRODUCTS LIMITED V. MIN-
ISTER OF NATIONAL REVENUE, 101.

2. Income tax - Logging tax deduction - Computation -

Logging Tax Act, R.S.B.C. 1960, c. 225 - Income Tax Act,
R.S.C. 1952, c. 148, s. 41A - Income Tax Regulations, s. 700,
Schedule B.

BRITISH COLUMBIA FOREST PRODUCTS LIurrED V. MIN-
ISTER OF NATIONAL REVENUE, 101.

3. Land owned by University of Victoria but under lease
to commercial tenants - Validity of claim to exemption
from taxation - Universities Act, 1963 (B.C.), c. 52, s. 40.

CORPORATION OF THE CITY OF VICTORIA V. UNIVERSITY
OF VICTORIA, 160.

4. Income tax - Tax evasion - Plea of guilty - Taxpayer
fined - Right of Minister to impose penalty in addition to
the fines - Income Tax Act, R.S.C. 1952, c. 148, ss. 56, 132,
as amended.

MINISTER OF NATIONAL REVENUE v. PANico, 319.

5. Assessment - Tax exemption granted under 1927
private Act - Assessment Act providing for continued recog-
nition of tax concessions previously enjoyed - Subsequent
change in definition of "tax concession" - Whether exemp-
tion remained - Assessment Act, 1965-66 (N.B.), c. 110,
ss. 1(i) [am. 1968, c. 15, s. 1(b)], 18(2) [re-en. 1967, c. 25,
s. 11].

BATHURST PAPER LIMITED V. MINISTER OF MUNICIPAL
AFFAIRS OF NEW BRUNSWICK, 471.

6. Income tax - Exchange premium - Pipeline company -
Indebtedness to be discharged in U.S. dollars - Part of
service charges paid by shippers of gas in U.S. dollars -
Forward exchange contract - Exchange premium a part of
income - Income Tax Act, R.S.C. 1952, c. 148, ss. 3, 4.
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TAXATION-Concluded

ALBERTA NATURAL GAS COMPANY V. MINISTER OF
NArIONAL REVENUE, 490.

7. Income tax - Exchange premium - Pipeline company -
Indebtedness to be discharged in U.S. dollars - Part of
service charges paid by shippers of gas in U.S. dollars -
Indemnity agreement against exchange loss - Exchange
premium a part of income - Difference between U.S. dollars
borrowed and Canadian dollars received, not a business
loss - Income Tax Act, R.S.C. 1952, c. 148, ss. 3, 12(l)(a),
(b), 27(l)(e).

ALBERTA GAS TRUNK LiNE COMPANY LIMrrED V. MIN-
ISTER OF NATIONAL REvENUE, 498

TRUSTS AND TRUSTEES

Agreement for purchase of shares by trustee - Contract
frustrated by failure to operate company honestly - Pur-
chaser involved vicariously and through own actions in
fraud upon company - Whether plaintiff suing in capacity

TRUSTS AND TRUSTEES-Concluded

as trustee entitled to recover on that basis despite fact that
there may be claim by defendant against him personally.

CULINA v. GouLiANI, 343.

WILLS

1. Validity - Testator blaming one of three sons for
break-up in family control of company - Decision to change
will so as to disinherit said son - Change of solicitor -
Finding of testamentary capacity and absence of undue
influence affirmed - Whether circumstances such as could
lead to inference testator did not know and approve of
contents of will.

SCHWARTZ V. SCHWARTZ, 150.

2. Construction - Clauses of will giving rise to difficul-
ties - Application for advice and direction - Interpretation
of will.

RYAN v. Surra, 332.
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APPEL

1. Droit criminel - Dissidence - Question de droit - Pos-
sibilit6 conjecturale ou solution logique - Code criminel,
1953-54 (Can.), c. 51, art. 598(1)(a).

LA REINE c. BAGSHAW, 2.

2. Appel A la Cour d'appel d'une ordonnance de la Se-
curities Commission - La Cour exerrant les pouvoirs con-
fdr6s par l'art. 31(5) du Securities Act, 1967 (B.C.), c. 45 -
Modification de l'ordonnance - Aucun droit d'appel A la
Cour supreme du Canada - Loi sur la Cour supreme, S.R.C.
1952, c. 259, art. 44(1).

HRETCHKA C. PRocuREUR GtNtRAL DE LA COLOMBIE-
BRITANNIQUE et al., 119.

3. R6vision par un juge de la Cour sup6rieure de la taxa-
tion des d6pens - Aucun droit d'appel A la Cour d'appel -
Code de Proc6dure civile, art. 26, 28, 29, 480.

AcE HOLDINGS CORPORATION et al. c. COMMISSION DES
PCOLES CATHOLIQUES DE MoNTRtAL, 268.

4. Comptence - Requ8te en annulation - Amendes pour
32 infractions A la Loi des opticiens d'ordonnances - Juge-
ment non dans une <cause au criminel> - <<Montant en
litige>> est le total - Loi des opticiens d'ordonnances, S.R.Q.
1964, c. 258, art. 32 - Loi sur la Cour supreme, S.R.C.
1952, c. 259, art. 36, 40, 41 - Code de Proc6dure civile,
art. 66.

CORPORATION DES OPTICIENS D'ORDONNANCES DE LA
PROVINCE DE QUtBEC C. HARITIERS LGAUX ET REPRtSENTANTS
LtGAUX DE FEU PIERRE VALENTINE et al., 478.

5. Droit d'appel A la Cour supreme du Canada - Montant
en litige - Convention collective entre la compagnie appe-
lante et le syndicat intim6 - Sentence arbitrale visant des
sommes A payer aux salari6s ou pour leur compte individuel-
lement - R6clamations individuelles n'approchant pas du
montant requis pour le droit d'appel - Ensemble des obliga-
tions de l'employeur en vertu de la sentence d6passant
I'int6r~t p6cuniaire n6cessaire - Y a-t-il appel de plein droit -
Loi sur la Cour supreme du Canada, S.R.C. 1970, c. S-19,
art. 36.

FORD MOTOR COMPANY OF CANADA, LIMIrED c. INTER-
NATIONAL UNION, UNITED AUTOMOBILE WORKERS OF AMERICA
et al., 625.

ASSURANCE

1. Responsabilit6 - Exclusion de couverture pour travaux
de construction terminds - Assur6 s'obligeant A faire le bat-
tage de pieux dans un batardeau - Dommages consid6rables

ASSURANCE-Fin

r6sultant de la n6gligence dans l'op6ration - Responsabilit6
impos6e A l'assur6 - Demande d'indemnit6 ne peut r6ussir.

CANADIAN GENERAL INSURANCE COMPANY C. WESTERN
PILE AND FOUNDATION (ONT.) LTD., 175.

2. Automobile - Clause d'indemnisation couvrant <de
locataire ou toute autre personne qui, du consentement du
locataire, conduit personnellement l'automobile>> - Y a-t-il
eu consentement du locataire - L'assureur est-il tenu de
faire droit A la r6clamation d'indemnit6.

MINISTRE DES TRANSPORTS D'ONTARIO C. CANADIAN
GENERAL INSURANCE Co., 234.

AUTOMOBILE

1. Faute - Collision A l'intersection d'une route et d'un
chemin ohi il y a un signal d'arrat - D6faut de l'automobiliste
d6bouchant du chemin o6 it y a un signal d'arrat de c6der le
passage - Automobiliste sur la route principale voyageant A
une vitesse excessive - Responsabilit6 - Highway Traffic
Act, R.S.O. 1960, c. 172, art. 64.

McCONKEY C. THORN, 61.

2. Faute - Accident caus6 par l'6clatement d'un pneu de la
voiture du d6fendeur - Blessures subies par passagers
payants - Aucune faute du d6fendeur - Fardeau de la preu-
ve - Directives au jury non fautives.

HELLENIUs et al. c. LEES, 165.

3. Enfant heurt6 par un camion - Enfant traversant en
courant une intersection - Responsabilit6 - Fardeau impos6
par la loi au conducteur - Conducteur s'est lib6r6 du far-
deau - Loi de l'indemnisation des victimes d'accidents
d'automobile, S.R.Q. 1964, c. 232, art. 3.

FREEDMAN C. CITA DE C6TE ST-Luc et al., 216.

4. Camion heurt6 A l'arribre par une automobile - Part
6gale de responsabilit6 - Dommages - Code civil, art. 1056.

DUGAS et al. C. CHEVRIER, 285.

5. Faute - Demandeur heurt6 par automobile du d6fen-
deur et bless6 - Demandeur se servait d'une luge pour glisser
sur une pente - La tate du demandeur avangait au-dessus du
bord d'une rue pav6e lorsqu'il fut heurt6 - Fardeau de la
preuve que les blessures ne r6sultent pas entibrement ou uni-
quement de la n6gligence du d6fendeur - Directives au jury -
Erreurs - Motor Vehicle Act, R.S.N.S. 1967, c. 191, art. 221
(1)(a), (b).

FEENER c. McKENZIE, 525.
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6. Responsabilit6 subsidiaire - Achat d'une automobile
par un phre - Propri6taire enregistr6 - Fils ayant l'usage ex-
clusif - <Propri6taireo au sens de la loi - Nre non priv6 de
son statut de propri6taire - Vehicles and Highway Traffic
Act, R.S.A. 1955, c. 356, art. 2(m), 130 [modifi6 par 1963, c.
72, art. 39].

HAYDUK c. PIDOBOROZNY, 879.

7. Voir aussi: ASSURANCE

8. Voir aussi: DRorrS CIVILs

BANQUES

1. Garantie - Cession de stock pour garantir des avances -
Pr6t & une filiale utilis6 pour r6duire la dette de la compagnie
mere - Validit6 de la garantie donn6e par la filiale - Appel
par cr6anciers non garantis - Loi sur les banques, 1966-67
(Can.), c. 87, art. 88, 90 - Loi sur la faillite, S.R.C. 1952, c.
14, art. 16.

BERRYLAND CANNING COMPANY LIMITED et al. C.
TORONTo-DomINION BANK, 259.

2. Faux ch6ques - Signature du tireur contrefaite par son
employ6 - Effet d'un accord de v6rification conclu par le
client avec la banque - Rejet des r6clamations contre les
banques tirdes et qui ont encaiss6.

ARRtow TRANSFER COMPANY LTD. c. BANQUE ROYALE
DU CANADA et al., 845.

BREVETS

1. Brevet ayant trait A des supports de suspension pour
lignes d'6nergie - Contestation - Demande reconvention-
nelle pour contrefagon - Brevet invalide parce qu'il ne porte
sur aucun objet - Loi sur les brevets, S.R.C. 1952, c. 203.

SLATER STEEL INDUSTRIES LIMITED c. LACAL INDUSTRIES
LIMITED, 29.

2. Licence obligatoire - Date d'entr6e en vigueur - Re-
devance - Conditions - L'6tablissement de la redevance
ajourn6jusqu'd la d6cision sur l'octroi de la licence - Loi sur
les brevets, S.R.C. 1952, c. 203, art. 41(3).

MICRO CHEMICALS LIMITED C. SMITH KLINE & FRENCH
INTER-AMERICAN CORPORATION; MICRO CHEMICALS LIMITED
et al. c. SMITH KLINE & FRENCH INTER-AMERICAN CORPORA-
2 ION, 506.

3. Contrefagon - Utilisation exp6rimentale d'un article
brevet6.

MICRO CHEMICALs LIMITED C. SMITH KLNE & FRENCH
INTER-AMERICAN CORPORATION; MICRO CHEMICALS LIMITED
et al. c. SMITH KLINE & FRENCH INTER-AMERICAN CORPORA-
TION, 506.

CAPIAS AD RESPONDENDUM

Requite en annulation - Intention de frauder les cr6an-
ciers - Question de fait - Demandeur ne s'est pas acquitt6
du fardeau de la preuve - Code de Proc6dure civile, art. 895,
898, 919.

NORCAN LIMITED c. LEBROCK et al., 26.

CODE CIVIL

1. - Articles 1053, 1054, 1056 (D6lits et quasi-d61its) 227
Voir: DOMMAGES

2. - Article 1056 (D6lits et quasi-d6lits).......... 285
Voir: AUTOMOBILE

CODE DE PROCEDURE CIVILE

1. - Articles 26, 28, 29 (Juridiction des Cours).......... 268
Voir: APPEL

2. - Article 66 (R6union des causes d'action)............ 478
Voir: APPEL

3. - Article 480 (Ddpens).................... 268
Voir: APPEL

4. - Articles 895, 898, 919 (Capias)............... 26
Voir: CAPIAS AD RESPONDENDUM

COMPETENCE
Voir: APPEL

CONTRAT

1. Vente d'actions - Stipulation restrictive - Clause p6nale
- Obligation de ne pas exercer ni directement ni indirecte-
ment une entreprise similaire - Violation - Validit6.

HECKE C. COMPAGNIE DE GESTION MASKOUTAINE LTE
et al., 22.

2. Accord en pr6vision de la constitution d'une com-
pagnie - Quatre parties s'obligeant A faire payer par une
compagnie ; former une commission sur la vente de lots -
Commission devant 6tre payde ; une soci6t6 immobilibre
appartenant A l'une des parties - Les paiements n'ont pas
6t6 faits - Trois des parties et leurs repr6sentants se sont
retir6s de la compagnie - Action au sujet de l'accord rejetde.

TANENBAUM c. SEARS, 67.

3. Construction d'un passage sup6rieur - Ddfaut de
l'entrepreneur de se conformer aux prescriptions du contrat
et aux instructions de la compagnie de chemin de fer - En
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vertu du contrat la compagnie a le droit de le r6silier et
d'engager un autre entrepreneur pour achever les travaux -
La Cour d'appel n'est pas intervenue dans les conclusions
de fait du juge de premibre instance - Aucune preuve a
l'appui de l'all6gation de complot - Appel rejet6 par la Cour
supreme du Canada.

PAUL c. GRAY et al., 118.

CORPORATION MUNICIPALE

Enfant heurt6 par un autobus - Avis A la Commission
de Transport de Montrdal - Droit d'action - Prescription -
Action doit 8tre intent6e dans les six mois - Point de d6part
de la prescription, date de l'accident ou de l'avis - Charte
de la Cit6 de Montr6al, art. 536, 536a, 537.

MTHOT c. COMMISSION DE TRANSPORT DE MONTRfAL,
387.

DOMMAGES

Responsabilit6 - Ruine d'un bitiment - Bris d'une
conduite d'amen6e d'une municipalit6 - Inondation de la
cave du demandeur - Vice de construction du tuyau - Con-
duite d'amen6e est un bitiment - Responsabilit6 de la muni-
cipalit6 - Code civil, art. 1053, 1054, 1055.

CrrT DE QUtBEC C. PICARD, 227.

DROITS CIVILS
1. Garde et contr6le d'un v6hicule A moteur A un moment

ofi la capacit6 de conduire est affaiblie - Pr6somption
l6gale - Accus6 a le fardeau de repousser la pr6somption -
Fardeau non incompatible avec la D6claration canadienne
des droits - Code criminel, 1953-54 (Can.), c. 51, art. 222,
224A(1)(a) - D6claration canadienne des droits, 1960 (Can.),
c. 44, art. 2(f).

LA REINE c. APPLEBY, 303.

2. Droit criminel - Automobile - Application rdgulibre
de la loi - Auto-accusation - Obligation de subir une analyse
de sang - Protection contre son propre t6moignage - Arti-
cles 223 et 224A(3) du Code criminel ne sont pas inop6rants -
D6claration canadienne des droits, 1960 (Can.), c. 44, art.
1(a), (b), 2(d), (e), (f)- Code criminel, 1953-54 (Can.), c. 51,
art. 223, 224A(3).

CURR c. LA REINE, 889.

3. Droit criminel - Automobile - Quantit6 excessive d'al-
cool dans le sang - Alcootest - Aucun 6chantillon d'haleine
fourni A l'accus6 - D~ni du b6ndfice d'une audition 6qui-
table - Dclaration canadienne des droits, 1960 (Can.), c. 44,
art. 2(e), (f)- Code criminel, 1953-54 (Can.), c. 51, art. 224,
557(3).

DUKE c. LA REINE, 917.

DROITS CIVLS-Fin

4. Droit criminel - Automobile - Capacit6 de conduire
affaiblie - Test de l'haleine - Droit A un avocat - Refus du
test de l'haleine avant de parler A son avocat - <<Excuse rai-
sonnable - D6claration canadienne des droits, 1960 (Can.),
c. 44, art. 2(c)(ii) - Code criminel, 1953-54 (Can.), c. 51, art.
7(2), 222, 223.

BROWNRIDGE c. LA REINE, 926.

DROIT CONSTITUTIONNEL

1. Permis d'exploiter une entreprise extra-provinciale -
Pouvoir d'une Commission provinciale de transport d'im-
poser des conditions - Fagon de proc6der de la Commission
difftre dans le cas d'une entreprise locale - Pas n6cessaire
que la fagon de proc6der soit identique - Loi sur le transport
par v6hicule A moteur, 1953-54 (Can.), c. 59, art. 3(2) - Pub-
lic Service Vehicles Act, R.S.A. 1955, c. 265.

LA REINE c. SMrrIH, 359.

2. Entreprise extra-provinciale - Whicules d'une com-
pagnie utilis6s uniquement dans le transport de marchan-
dises de l'Ontario aux Etats-Unis - Aucun permis en vertu
du Public Commercial Vehicles Act (Ont.) ni en vertu de la
Loi sur le transport par v6hicule A moteur (Can.) - Avis que
les permis des v6hicules de la compagnie seront annul6s en
conformit6 de 'art. 6(3) du Highway Traffic Act, R.S.O.
1960, c. 172 - Pouvoir du Ministre des Transports ou de son
d616gu6, le Registraire, d'agir ainsi.

REGISTRAR OF MOTOR VEHICLES C. CANADIAN AMERICAN
TRANSFER LIMITED, 811.

DROIT CRIMINEL

1. Vol - Propri6taire des biens d6sign6 dans l'acte d'accu-
sation - Preuve du droit de propri6t6 - Preuve indirecte -
Possession de facto.

LA REINE c. BAGSHAw, 2.

2. Fausse assertion dans une proc6dure extrajudiciaire -
R6ponses A des questions subs6quemment consign6es dans
un document - Document sign6 et attest6 par affidavit -
Affidavit que le 16gislateur ne permet pas, n'autorise pas ou
ne requiert pas - Code criminel, 1953-54 (Can.), c. 51, art.
114.

LA REINE C. BOIsJOLY, 42.

3. Preuve - Garde et contr6le d'un v6hicule A moteur A un
moment oa la capacit6 de conduire est affaiblie - Pr6venu
occupant le si6ge du conducteur - Pr6somption 16gale -
Degr6 de preuve requis pour repousser la pr6somption -
Doute raisonnable ou preuve par balance des probabilit6s -
Code criminel, 1953-54 (Can.), c. 51, art. 222, 224A(l)(a).

LA REINE c. APPLEBY, 303.
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4. Accusation de vol - tnonc6 des 616ments essentiels -
Preuve d'omission de rendre compte - Accusation conforme
au Code - Code criminel, 1953-54 (Can.), c. 51, art. 269, 276,
280, 492, 497.

LA REINE c. McKENZIE, 409.

5. Droits civils - Automobile - Application r6gulibre de
la loi - Auto-accusation - Obligation de subir une analyse
de sang - Protection contre son propre t6moignage -
Articles 223 et 224A(3) du Code criminel ne sont pas ino-
pdrants - D6claration canadienne des droits, 1960 (Can.), c.
44, art 1(a), (b), 2(d), (e), (f) - Code criminel, 1953-54 (Can.),
c. 51, art. 223, 224A(3).

CuRR c. LA REINE, 889.

6. Droits civils - Automobile - Quantit6 excessive d'al-
cool dans le sang - Alcootest - Aucun 6chantillon d'haleine
fourni A l'accus6 - D6ni du b6n6fice d'une audition 6qui-
table - D6claration canadienne des droits, 1960 (Can.), c. 44,
art. 2(e), (f)- Code criminel, 1953-54 (Can.), c. 51, art. 224,
557(3).

DUKE c. LA REINE, 917.

7. Droits civils - Automobile - Capacit6 de conduire
affaiblie - Test de l'haleine - Droit A un avocat - Refus du
test de l'haleine avant de parler A son avocat - <(Excuse rai-
sonnable > - D6claration canadienne des droits, 1960 (Can.),
c. 44, art. 2(c)(ii) - Code criminel, 1953-54 (Can.), c. 51, art.
7(2), 222, 223.

BROWNRIDGE c. LA REIm, 926.

8. Voir aussi: APPEL

DROIT D'AUTEUR

Convention en vue de fournir les plans d'une charpente
m6tallique - Changements dans les plans pr6vus - Ingdnieur-
constructeur a r6pudi6 le contrat - La propri6taire et, par
elle, la sous-traitante, est la titulaire de la licence de l'in-
g6nieur pour la construction - Sous-traitante retouchant et
reproduisant les plans - Changements effectu6s avec le con-
sentement ou la licence implicite de l'ing6nieur - Aucune
violation du droit d'auteur.

NETUPSKY et al. c. DoMINION BRIDGE COMPANY LIMITED,
368.

DROIT MUNICIPAL

1. Rkglements - Rhglement imposant une taxe d'6gout
adopt6 aprbs que l'ouvrage a 6t6 autoris6 par l'Ontario
Water Resources Commission et termin6 - Approbation de
la Commission municipale de l'Ontario donn6e par la suite -
Validit6 du r6glement - The Municipal Act, R.S.O. 1960, c.
249, art. 380(2) - The Ontario Water Resources Commission
Act, R.S.O. 1960, c. 281, art. 41.

THE CORPORATION OF THE ToWN OF PRESTON c. LANGS,
686.

DROIT MUNICIPAL-Fin

2. R6glement de zonage - Centre commercial - Chaque
616ment compris dans les usages permis - <Centre com-
mercial>> est-il un usage permis quoiqu'il ne soit pas 6numdr6.

BAYSHORE SHOPPING CENTRE LIMITED c. CORPORATION
OF THE TowNsHIP OF NEPEAN et al., 755.

EXCEPTION DECLINATOIRE

Injonction - Comptence - Services publics - R6seaux
t616phoniques provincial et interprovincial contigus - Appels
interurbains entre r6seaux - Nouveau tarif annonc6 par le
r6seau interprovincial - Tarif approuv6 par la Commission
canadienne des transports - Compdtence de la Cour sup6-
rieure pour accorder une injonction.

QUtBEC TLtPHONE C. COMPAGNIE DE TLPHONE BELL
DU CANADA et al., 182.

EXPROPRIATION

1. Indemnit6 - evaluation - Expropriation d'un centre
commercial - Immeuble affect6 par l'effet d6primant des
plans d'urbanisme - L'arbitre a-t-il err6 en acceptant I'6va-
luation par le revenu retenue par 1'6valuateur expert de
pr6f6rence A I'6valuation par le cofit de reconstruction.

KRAFr CONSTRUCTION COMPANY LTD. c. METROPOLITAN
CORPORATION OF GREATER WINNIPEG, 289.

2. Indemnit6 - Int6rt - Plan enregistr6 en vertu de l'an-
cienne Loi - Nouvelle Loi adopt6e avant I'audition par
I'arbitre - Applicabilit6 de certaines dispositions de la
nouvelle Loi - The Expropriation Procedures Act, 1962-63
(Ont.), c. 43, art. 8(3), 14(1) - The Expropriations Act,
1968-69 (Ont.), c. 36, art. 13(2)(d), 15, 25(4), 34(1), 46(1).

JUDSON c. GOVERNORS OF THE UNIVERSITY OF TORONTO;
DUNN c. GOVERNORS OF THE UNIVERSITY OF TORONTO, 553.

3. Indemnit6 - Aucune offre d'indemnit6 n'a 6t6 faite par
l'expropriante dans le d6lai prescrit - Indemnit6 suppl6men-
taire pour la hausse de Ia valeur marchande entre la date de
I'expropriation et la date d'audience, refus6e - L'int6ret
dfi A compter de la date de l'expropriation, et non du jour
oA le r6clamant cede la possession du terrain - The Expro-
priation Procedures Act, 1962-63 (Ont.), c. 43, art. 8(3),
14(1) - The Expropriations Act, 1968-69 (Ont.), c. 36.

KALININ c. MUNICIPALITY OF METROPOLITAN TORONTO,
564.

4. Indemnit6 - evaluation - Terrain nu unique en son
genre - Manibres de fixer le montant de l'indemnit6 -
M6thode par comparaison et m6thode du calcul de la valeur
r6siduelle - Adoption de cette dernidre m6thode.

MUNICIPALITY OF METROPOLITAN TORONTO c. LOBLAW
GROCETERIAS Co. LTD., 600.
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5. Indemnit6 - Propri6t6 requise pour un amdnagement
de terrains en vue d'une r6novation urbaine - Proc6dures
d'expropriation commenc6es aprbs acquisition de tous
autres biens-fonds n6cessaires.

SAINT JoHrN PRIORY OF CANADA PROPERTIES C. CITY OF
SAINT JOHN, 746.

FAUTE

1. ttudiant bless6 A la main - Contact avec lame sans
dispositif protecteur d'une scie circulaire A table - ttudiant
un sourd-muet - Professeur donnant instruction de faire
une op6ration de rognage - Professeur se dirige vers un
autre 6tabli - Instant d'inattention de l'6tudiant - Obliga-
tion de diligence du professeur.

DZIWENKA c. LA REINE, 419.

2. Blessures subies par une patiente au cours d'une op6ra-
tion A l'h6pital - N6gligence de l'anesth6siste adjoint - Em-
ploy6 de l'h6pital et mis A la disposition de la patiente, entre
autres services - Responsabilit6 de l'h6pital A titre de
commettant.

TRUSTEES OF THE TORONTO GENERAL HOSPITAL C.
MATTHEws et al., 435.

3. Contrat - Convention pour service d'alarme contre le
cambriolage - Demande d'information sur efficacit6 - R6
ponse qu'il est efficace - Effraction subs6quente sans alarme -
Vol de diamants - Irresponsabilit6 de la compagnie de pro-
tection.

J. NUNES DIAMONDS LTD. c. DOMINION ELECTRIC PRO-
TECTION COMPANY, 769.

4. Voir aussi: AUTOMOBILE

FIDUCIE ET FIDUCIAIRE

Convention pour l'achat d'actions par fiduciaire - Im-
possibilit6 d'ex6cuter le contrat par suite du d6faut d'ex-
ploiter la compagnie honnitement - Acheteur impliqu6 in-
directement et par ses propres actes dans la fraude com-
mise A l'6gard de la compagnie - Le demandeur a-t-il droit
d'obtenir r6paration A titre de fiduciaire m6me s'il se peut
que le d6fendeur ait une r6clamation contre lui A titre per-
sonnel.

CULINA c. GIULIANI, 343.

HYPOTHEQUES

Plusieurs actions prises par l'intim6e y compris deux
actions en saisie hypoth6caire - Accord de transaction -
Dette entibre garantie, entre autres, par la suspension des
proc6dures en saisie - D6faut de paiement en vertu de

HYPOTHEQUES-Fin

I'accord - Effet de l'ordonnance de saisie prononc6e dans
une action sur le droit d'obtenir une saisie dans l'autre
action - Land Titles Act, R.S.A. 1955, c. 170, art. 110(1).

LOOSE C. SPRUCE HOLDINGS AND INvESTMENTs LIMITED,
653.

IMMEUBLE

Donation - Voisin du mari menagant d'intenter contre
lui une action pour "ali6nation d'affection" - Epouse con-
vainquant son mari de lui transf6rer une ferme parce
qu'elle croyait A la possibilit6 d'un jugement contre lui - En
r6alit6 le mari ne courait aucun risque de ce genre - Mari
n'est pas dans l'impossibilit6 de repousser la pr6somption
d'6tablissement.

GOODFRIEND c. GOODFRIEND, 640.

IMMIGRATION

1. Commission d'appel de l'immigration rejetant un appel
d'un ordre d'expulsion - Reprise de l'appel pour entendre
une preuve inaccessible auparavant - Comp6tence - Un des
membres de la Commission remplac6 lors de l'audition sub-
s6quente - La Commission a, sans autre preuve, ajout6 foi
A l'affirmation d'un fait par l'avocat de l'intim6 A l'audition -
Loi sur la Commission d'appel de l'immigration, 1966-67
(Can.), c. 90, art. 14, 15.

GRILLAS C. MINISTRE DE LA MAIN-D'EUVRE ET DE
L'IMMIGRATION, 577.

2. Requ~te de r6sidence permanente - Appelant avis6 par
lettre de <<renvoi>> que requete rejetde, ne satisfaisant pas
aux normes d'appr6ciation - Fonctionnaire A l'immigration
n'ayant pas signal6 la chose A l'enquiteur sp6cial - Omission
de mettre un interpr~te competent A la disposition du re-
qu6rant - Rdadmission pour pdriode temporaire - Deuxibme
requ~te refus6e parce que faite en dehors des d6lais - Appel
accueilli, ordonnance d'expulsion annul6e et affaire ren-
voyde pour nouvelle appr6ciation - Loi sur l'Immigration,
S.R.C. 1952, c. 325, art. 23 - R6glements sur l'immigration,
Partie 1, art. 34(3)(d) - D6claration canadienne des droits,
art. 2(g).

LEIBA C. MINISTRE DE LA MAIN-D'ELUVRE ET DE L'IM-
MIGRATION, 660.

3. Demande de r6sidence permanente par une personne
admise au Canada A titre de non-immigrante - R~glement
exigeant un visa d'immigrant et un certificat m6dical non
applicable - Loi sur l'immigration, S.R.C. 1952, c. 325, art.
7(3) - R6glement sur l'immigration, Partie 1, art. 28(1), 29
(1)(b).

PODLASZECKA C. MINISTRE DE LA MAIN-D'CEUvRE ET DE
L'IMMIGRATION, 733.
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4. Ordonnance d'expulsion - Proc6dures en certiorari -
Cours supdrieures provinciales ne peuvent se servir de leur
pouvoir pour r6viser les ordonnances d'expulsion - Loi sur
la Commission d'appel de l'immigration, 1966-67 (Can.), c.
90 [maintenant S.R.C. 1970, c. 1-3, art. 22] - Loi sur l'im-
migration, S.R.C. 1952, c. 325 [maintenant 1970, c. 1-2].

PRINGLE et al. c. FRASER, 821.

LETTRE DE CHANGE ET BILLET

Ch6ques - Contrat de vente de biens-fonds - Contrat
ant6rieur distinct et ind6pendant pour travaux de r6nova-
tion de tuyauterie - Argents pay6s par l'appelante A la com-
pagnie de tuyauterie bien qu'aucune somme n'6tait encore
6chue - Appelante devant 6tre rembours6e par cheques tir6s
par 1'intim6e - Ch~ques devant 8tre cr6dit6s sur le contrat de
vente - Ch6ques non honor6s - Ordonnance provisoire
d'annulation du contrat de vente - Recevabilit6 de 1'action
pour recouvrer le montant des cheques.

E. TORKIN & Co. HOLDINGS LTD. c. GREYSTONE APART-
MENTs LTD., 670.

LOIS

1. - Alkali Mining Regulations, D6cret du Conseil
1357/43 (Sask.), art. 11.................................... 703

Voir: MINES ET MINERAIS

2. - Assessment Act, 1965-66 (N.B.), c. 110, art. 1(i)
[modifi6 par 1968, c. 15, art. 1(b)] 18(2) [rd6dict6 par
1967, c. 25, art. 11].............................................................. 471
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faveur de sa fille - Rdclamation d'imp6ts illdgalement re-
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ment de l'imp6t par un avocat au nom de la famille - La suc-
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refuse l'offre de I'6pouse de reprendre la cohabitation -
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gence du propri6taire-exploitant au cours de sa tentative de,
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HORSLEY et aL. C. MAcLAREN et al., 441.
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1. Impot sur le revenu - Allocation du cosit en capital -
Biens d'une fabrique de papier - Cat6gorie 3 ou cat6gorie 8
de I'Annexe B des R6glements - tdifice ou autre structure -
Loi de l'imp6t sur le revenu, S.R.C. 1952, c. 148, art. 11(l)(a).

BRITISH COLUMBIA FOREST PRODUCTS LIMITED C.
MINISTRE Du REVENU NATIONAL, 101.

2. Imp6t sur le revenu - D6duction de l'imp6t sur les
op6rations forestibres - Calcul - Logging Tax Act, R.S.B.C.
1960, c. 225 - Loi de l'impbt sur le revenu, S.R.C. 1952,
c. 148, art. 41A - R~glements de l'imp6t sur le revenu, art.
700, Annexe B.

BRITISH COLUMBIA FOREST PRODUCTS LIMITED C. MI-
NISTRE DU REVENU NATIONAL, 101.

3. Terrain appartenant A l'Universit6 de Victoria mais lou6
A des locataires y exergant le commerce - Validit6 d'une
demande d'exemption de taxes - Universities Act, 1963
(B.C.), c. 52, art. 40.

CORPORATION OF THE CITY OF VICTORIA C. UNIVERSITY
OF VICTORIA, 160.

4. Impbt sur le revenu - tvasion fiscale - Plaidoyer de
culpabilit6 - Amende impos6e au contribuable - Droit du
Ministre d'imposer une p6nalit6 en sus de l'amende - Loi de
l'imp6t sur le revenu, S.R.C. 1952, c. 148, art. 56, 132 et
modifications.

MINISTRE DU REVENU NATIONAL C. PANKO, 319.

5. Cotisation - Exemption fiscale accord6e par une loi
priv6e de 1927 - Assessment Act pr6voit le maintien des con-
cessions fiscales ant6rieures - Modification subsdquente de
la d6finition de "concession fiscale" - L'exemption continue-
t-elle - Assessment Act, 1965-66 (N.B.), c. 110, art. 1(i)
[modifi6 par 1968, c. 15, art. 1(b)] 18(2) [r66dict6 par 1967, c.
25, art. 11].

BATHURST PAPER LIMITED C. MINISTRE DES AFFAIRES

MUNICIPALES DU NOUVEAU-BRUNSWICK, 471.

6. Impbt sur le revenu - Prime du change - Compagnie de
pipe-line - Emprunt remboursable en dollars ambricains -
Partie du prix de revient de distribution payee par les ex-
p6diteurs de gaz en dollars am6ricains - Entente sur le change
i terme - La prime du change fait partie du revenu - Loi de
l'imp6t sur le revenu, S.R.C. 1952, c. 148, art. 3, 4.

ALBERTA NATURAL GAS COMPANY C. MINISTRE DU
REVENU NATIONAL, 490.

7. Imp6t sur le revenu - Prime du change - Compagnie de
pipe-line - Emprunt remboursable en dollars amdricains -
Partie du prix de revient de distribution pay6e par les ex-
p6diteurs de gaz en dollars am6ricains - Entente d'indem-
nisation contre les pertes au change - Diff6rence entre dollars
am6ricains emprunt6s et dollars canadiens regus n'est pas
une perte commerciale - Loi de l'impat sur le revenu, S.R.C.
1952, c. 148, art. 3, 12(1)(a), (b), 27(l)(e).

ALBERTA GAS TRUNK LINE COMPANY LIMITED C.
MINISTRE DU REVENU NATIONAL, 498.

SOCIET
Convention en vue de chercher une 6pave et le tr6sor

qu'elle 6tait cens6e transporter - Un des associ6s se fait
secrdtement d6livrer un permis et adresse aux autres un avis
que la soci6t6 6tait dissoute - Tr6sor trouv6 par cet associ6-
Les autres associ6s sont-ils coupables de retard indG (laches) -
Action en reddition de compte.

BLUNDoN et al. c. STORM, 135.

TESTAMENT

1. Validit6 - Testateur blame l'un de ses trois fils d'avoir
rompu le contrble de la famille sur une entreprise - Modifica-
tion du testament pour ne rien laisser & ce fils - Changement
d'avocat - Conclusion de capacit6 requise de tester et d'ab-
sence d'influence indue - Conclusion confirm6e - Y avait-il
des circonstances pouvant amener & penser que le testateur
ne connaissait pas le contenu du testament et ne l'avait pas
approuv.

SCHWARTZ C. SCHWARTZ, 151.

2. Interpr6tation - Clause du testament pr6sentant des
difficult6s - Demande de directives aux tribunaux - Interpr6-
tation du testament.

RYAN c. SMrrH, 332.

TRAVAIL

Conseil de syndicats des m6tiers de la construction -
Objectif: acc~s exclusif aux emplois dans l'industrie du ba-
timent - Syndicat rival - Membres employds par sous-trai-
tant - Grve ill6gale par syndicats affili6s - Conseil obtenant
clause relative aux sous-contrats - Responsabilit6 pour actes
ill6gaux de syndicats affili6s.

INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL
& ORNAMENTAL IRONWORKERS UNION, LOCAL 97, et al. C.
CANADIAN IRONWORKERS UNION No. 1, 295.

VENTE

Engrais chimique - Livraison d'un produit autre que
celui command6 - Erreur du commis du vendeur - Com-
mande r6dig~e par commis et sign6e par acheteur illettr6 -
Contrat inexistant - Dommages - Responsabilit6 - Acheteur
non tenu de vrifier.

AGRICULTURAL CHEMICALS LIMITED C. BOISJOLI, 278.
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